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INTERSTA'rai    TRUST    &    BANKING    CO. 
et  al.  V.  DIERKS  LUMBER  &  COAL  CO. 

(EaiiBas  City  Court  of  Appeals.    MiBsouri.    Oct. 
19,  1908.) 

1.  RECEIVEB8  (S  204*)— DisoHiLBQB— Effect. 

On  the  final  discharge  of  a  leceiver,  he 
ceases  to  be  a  representative  of  the  court,  and 
can  neither  sue  nor  be  sued  as  the  representative 
of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  I  204.*] 

2.  RxcnvKBfi   (S  210*)  —  Fobeigr   Recxites- 
BHip— Action  bt  Fobeion  Receivers. 

Though  receivers  were  appointed  by  a  for- 
eign court,  they  may  maintain  an  action  in  this 
state,  either  under  rules  of  comity  or  those  of 
law,  to  recover  the  purchase  price  of  goods  sold 
defendant  after  the  property  had  come  into  their 
possession  as  receivers;  and,  in  determining 
their  rights  to  sue  as  receivers,  the  case  will 
be  treated  as  if  they  had  been  appointed  by 
courts  of  this  state. 

[Bi.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  {  417  ;  Dec  Dig.  t  210.*] 

8.  Abatement  and  Revivai.  (§  45*)— Tbars- 
FEB  or  Intebegt— Tebmination  of  Receiv- 

ERSHIP 

Under  Rev.  St.  1899,  {  764  (Ann.  St.  1906, 
p.  743),  providing  that,  when  an  interest  is 
transferred  in  a  pending  action  other  than  by 
death,  etc.,  the  action  shall  be  continued  in  the 
name  of  the  original  party,  the  transferee  in- 
demnifying the  party  in  whose  name  the  suit  is 
continned,  or  the  court  may  allow  the  transferee 
to  be  substituted,  the  discharge  of  the  receiv- 
etship  of  a  corporation,  pending  an  action  by 
the  receivers,  would  not  abate  the  action,  but 
the  corporation  conld  be  substituted  as  plain- 
tiff, or  the  receivers,  and  the  corporation  might 
elect  to  continue  the  action  in  the  name  of  the 
receivers,  they  being  regarded  as  trustees  of  the 
corporation. 

[M.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Dec.  Dig.  S  45* ;  Receivers,  Cent. 
Dig.  I  236.] 

Appeal  from  Circuit  Court,  Jactcson  Coun- 
ty; J.  H.  Slover,  Judge. 

Action  by  the  Interstate  Trust  &  Banking 
Company  and  another,  receivers,  against  the 
DlerlcB  Lumber  &  Coal  Company.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Kirkpatrick  &  Scbwind,  for  appellant 
Hair  &  Michaels,  for  respondents. 


JOHNSON,  J.    This  Is  an  action  on  an  ac- 
count for  merchandise  sold  and  delivered  to 
defendant  by  plaintiffs  as  receivers  of  Powell 
Bros.  &  Sanders  Company,  Limited,  a  corpo- 
ration created  under  the  laws  of  Louisiana. 
Material  facts  appearing  in  the  record,  stated 
chronologically,  are  as  follows:    December  1, 
1906,  plaintUTs  were  appointed  receivers  of 
Powell    Bros.   &   Sanders  Company,   Limit- 
ed, by  the  district  court  of  Vernon  parish. 
La.    They  qualified  as  receivers,  and  became 
possessed  of  the  assets  of   the  corporation. 
In  February  or  Mardi,  1906,  they  sold  and 
delivered  to  defendant,  a  lumber  merchant 
doing  business  at  Kansas  City,  lumber  In  car 
load  lots  of  the  total  price  of  $5,336.88.    The 
account  fell  due  the  1st  day  of  May  following, 
and  all  of  it  was  paid    by  defendant,  except 
1642.15,  to  recover  wbich   amount  plaintiff 
brought  this  suit  in  the  circuit  court  of  Jack- 
son county,  on  the  10th  day  of  Septeml>er, 
1906.    Defendant  answered,  and  filed  a  coun- 
terclaim for  $880  damages,  alleged  to  have 
been   sustained   by   it  -  in   consequence   of   a 
breach  by  plaintUTs  of  a  contract  to  sell  and 
deliver  other  cars  of  lumber  to  defendant. 
December  20,  1906,  the  district  court  of  Ver- 
non parish,  lA.,  made  an  order  In  chambers 
In  the  receivership  proceeding,  from  which 
we  quote:    "First  That  the  Interstate  Trust 
&  Banking  Company  and  Thomas  C.  WIngate, 
receivers  of  this   court  of  the  property  of 
Powell  Bros.  &  Sanders  Company,  Limited, 
are  hereby  discharged  as  such,  and  relieved 
of  full  responsibility  In  the  premises,  and  are 
hereby  authorized  and  empowered  and  direct- 
ed to  deliver  and  restore  to  Powell  Bros.  & 
Sanders  Company,  Limited,  all  of  the  prop- 
erty, assets,  and  effects  of  said  company  In 
tbeir   possession   as   such   receivers,   taking 
from  said  company  receipts  and  releases  In 
triplicate,  one  of  which  receipts  shall  be  filed 
herein.    Second.  That  the  bond  tendered  by 
Powell  Bros.  &  Sanders  Company,  Limited, 
in  the  sum  of  $25,000,  with  the  United  States 
Fidelity  &  Guarantee  Company,  as  surety,  to 
guarantee  the  payment  by  Powell  Bros.  & 
Sanders   Company,   Limited,   of   all    lawful 
debts  of  said  company  now  tmpald  (except 
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the  debts  purchased  by  D.  G.  Sanders  in  his 
Individual  name,  or  in  his  trade  name  of  D. 
G.  Sanders  Lumber  Company),  is  hereby  ac- 
cepted and  approved  and  ordered  filed  here- 
in. Third.  That  Powell  Bros.  &  Sanders 
Company,  Limited,  shall  assume  and  pay,  as 
and  when  due,  the  accounts  payable-  of  the 
receivers  herein,  and  shall  pay  within  six 
months  from  the  date  of  this  order  all  the 
lawful  debts  of  said  Powell  Bros.  &  Sanders 
Company,  limited;  and,  in  the  event  of  their 
failure  to  do  so,  the  qourt  reserves  the  right 
to  retake  the  property  and  place  the  same  In 
the  hands  of  its  receiver  or  receivers.  •  ♦  ♦ 
Fifth.  That  the  receivers  shall  forthwith  pro- 
ceed to  pay  out  of  the  funds  placed  In  their 
hands  by  Powell  Bros.  &  Sanders  Company, 
Limited,  the  debts  of  the  receivership  that  are 
now  due  and  payable.  Sixth.  That  as  soon 
as  said  debts  are  paid,  said  receivers  may 
apply  for  final  discharge  and  the  cancellation 
of  their  bonds."  It  does  not  appear  that  any 
order  was  made  subsequently  for  the  final 
discharge  of  the  receivers.  Before  trial  de- 
fendant filed  an  amended  answer  and  coun- 
terclaim. In  which,  to  the  other  defenses.  It 
added  one  In  the  nature  of  a  plea  in  abate- 
ment, as  follows:  "As  a  further  defense,  and 
without  abandoning  or  waiving  any  other  de- 
fense pleaded  herein,  defendant  denies  that 
plaintiffs  are  receivers  of  Powell  Bros.  A 
Sanders  Company,  Limited,  and  alleges  the 
fact  to  be  that,  since  the  commencement  of 
this  action,  and  since  the  filing  of  defendant's 
first  amended  answer  herein,  the  plalntlfta 
have  been,  by  the  order  and  Judgment  of  the 
district  court  of  the  state  of  Louisiana,  under 
which  they  claimed  appointment,  discharged 
and  dismissed,  and  are  no  longer  qualified  or 
acting  receivers  of  Powell  Bros.  &  Sanders 
Coraoany,  Limited;  that  plaintiffs  are  not  in 
possession  of  any  of  the  property  or  assets 
of  Powell* Bros.  &  Sanders  Company,  Limited, 
and  have  no  right  title,  or  Interest  In  the 
subject-matter  of  the  cause  of  action  set  up 
In  the  petition,  and  are  not  entitled  to  main- 
tain this  action."  A  jury  was  waived  by  the 
parties,  and  after  hearing  the  evidence,  the 
court  found  all  the  issues  in  favor  of  plain- 
tiffs, and  entered  Judgment  In  their  favor 
for  the  full. amount  demanded.  Defendant 
appealed,  and  presents  for  our  determination 
but  one  contention,  viz.,  that  plaintiffs  were, 
disabled  from  prosecuting  the  action  by  their 
discharge  In  the  court  which  appointed  them. 


On  the  final  discharge  of  a  receiver,  be 
ceases  to  be  a  representative  of  the  court, 
and  becomes  functus  officio.  High  on  Re- 
ceivers (3d  Ed.)  767.  He  can  neither  sue  nor 
be  sued  as  the  representative  of  the  estate. 
But  should  we  concede  (and  we  do  so  only 
arguendo)  that  the  order  before  us  was  tlae 
legal  equivalent  of  an  order  for  the  final  dis- 
charge of  the  receivers,  we  do  not  perceive 
any  good  reason  for  holding  that  such  dis- 
charge compels  the  abatement  of  this  suit. 

Plaintiffs  brought  the  suit  to  enforce  a  con- 
tract of  sale  they  made,  as  receivers,  with  de- 
fendant. Though  appointed  by  a  foreign  court, 
they  were  entitled  to  enforce  a  demand  of 
such  character  in  the  courts  of  this  state, 
either  under  rules  of  comity  or  those  of  i&w. 
The  subject  of  the  contract  they  made  wlttt 
defendant  being  the  sale  of  property  of  an 
estate  already  reduced  to  their  possession  a.s 
receivers,  there  can  be  no  question  of  their 
right  to  sue  in  a  Jurisdiction  foreign  to  that: 
of  their  appointment.  Robertson  v.  Staed, 
135  Mo.  135,  36  S.  W.  610,  33  L.  R.  A.  203, 
58  Am.  St.  Rep.  560.  And  we  shall  regar<i 
the  question  before  us  as  though  it  had  been 
raised  in  an  action  brought  by  receivers  ai>- 
polnted  by  a  court  in  this  state. 

The  effect  of  an  order  discharging  the  re- 
ceiver, and  restoring  the  estate  to  the  corpo- 
ration during  the  pendency  of  a  suit  properly- 
brought  by  the  receiver  In  his  representative 
capacity,  Is  not  to  compel  the  abatement  or 
the  suit.  In  such  cases  the  provisions  of  sec- 
tion 764,  Rev.  St.  1899  (Ann.  St  1906,  p.  743), 
should  be  applied,  and  the  corporation,  treat- 
ed as  the  transferee  of  the  cause  of  action, 
should  be  substituted  on  Its  motion,  or  the 
motion  of  the  receiver,  as  the  party  plalntlflP. 
Should  the  parties  to  the  transfer  elect  to 
proceed  with  the  cause  In  the  name  of  the 
receiver,  they  should  be  permitted  to  do  so, 
and  thereafter  the  plaintiff  should  be  regard- 
ed as  the  trustee  of  the  transferee,  and  not  as 
the  representative  of  the  court  This  would 
be  In  accord  with  the  plain  purport  of  the 
statute,  and  would  do  no  Injury  to  any  right 
of  the  defendant  It  follows  that  no  error 
was  committed  by  the  court  In  the  refusal  to 
dismiss  the  actlcm  on  the  ground  under  con- 
sideration. 

The  request  of  plaintiffs  that  10  per  cent, 
damages  be  awarded  for  vexatious  appeal  is 
denied,  and  the  judgment  Is  affirmed.  All 
concur. 
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TEXAS  &  P.  RY.  CO.  ▼.  STOKER. 

(Supreme  Court  of  Texas.    Nov.  4,  1908.) 

1.  Statutes  (§  124*)— Subjects  ajnd  Titu:  or 
AcT»— Acts  BELATUta  to  Mobs  Than  One 
Subject. 

Acts  SOth  Leg.  c  24  (Oen.  Laws  1907,  p. 
50»),  approved  May  25,  1907,  is  entitled  "An 
act  providing  for  tlie  appointment  of  oUicial  ste- 
nographers for  district  courts  b^  ttie  judges 
thereof  to  report  cases,  and  providing  for  the 
method  of  maiking  ap  and  filing  the  statement  of 
facts  of  all  evidence  introduced  on  the  trial  of 
causes,  providing  for  the  time  within  which  such 
statement  of  facts  must  be  filed,  and  providing 
for  the  appointment  of  si>ecial  stenographers  in 
county  courts,  for  their  compensation,  and  for 
making  and  filing  statements  of  fact  in  civil 
causes  tried  in  the  county  courts,"  etc.  Held, 
that  the  title  does  not  contain  more  than  one 
subject,  in  contravention  of  Const,  art.  3,  i  85, 
since  the  different  provisions  of  the  statute  re- 
late to  the  preservation  bjr  the 'proper  persons 
of  the  evidence  taken  in  trialJs  and  of  questions 
arising  out  of  it. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Dec. 
Dig.  8  124.*] 

2.  Appkai,  and  Erbob  (8  644*) — Statement  of 
Facts— Staxutoby  Pbovisions  —  Ubiginal 
Statement — Defects — Waiveb. 

Acts  SOth  Leg.  c.  24  (Gen.  Laws  1907,  p. 
509),  approved  May  25,  1907,  after  providing 
several  methods  in  which  statements  of  fact  may 
be  preserved,  provides  that  the  original  state- 
meiit  of  facts  shall  be  sent  up  on  appeal.  There 
is  no  conflict  between  the  act  and  Acts  SOth  Leg. 
c.  7  (Gen.  Laws  1907,  p.  446),  approved  May 
14,  1907,  except  as  to  the  time  in  which  the 
statement  must  be  filed,  so  as  to  allow  the  filing 
of  the  conclusions  of  the  trial  judge  after  the 
adjournment  of  court.  Held,  that  while  the 
original  statement  of  facts,  and  not  a  copy, 
should  accompany  the  record,  the  appellate  court 
may  consider  the  copy,  since  appellee's  objec- 
tions to  such  course,  because  of  the  additional 
cost  of  the  transcript  and  the  lack  of  authentici- 
ty of  the'  copy,  might  be  waived  by  appellee, 
and  the  first  objection,  if  nrged,  would  be  sat- 
isfied by  adjudging  the  additional  expense 
against  appellant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  644.*] 

Certified  gueatlons  from  Court  of  Civil  Ap- 
peals of  Second  Supreme  Judicial  District 

Action  by  1.  A.  Stoker  against  the  Texas 
&  Pacific  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Questions 
certified  by  Court  of  Civil  Appeals  to  the  Su- 
preme Court.    Questions  answered. 

H.  C.  Shropshire,  for  appellant.  Stubhle- 
field  &  Patterson  and  J.  S.  Sheppard,  for  ap- 
pellee. 

WILLIAMS,  J.  Certified  questions  from 
the  Court  of  Civil  Appeals  of  the  Second 
District  as  follows: 

"The  above  entitled  and  numbered  cause 
Is  pending  before  us  on  appeal  from  a  judg- 
ment against  appellant  and  In  appellee's  fa- 
vor for  $1,230  as  damages  for  personal  Inju- 
ries alleged  to  bare  been  caused  by  the  neg- 
ligence of  the  operatives  of  one  of  appel- 
lant's passenger  trains  In  failing  to  give 
warning  of  Its  approach  toward  a  public 
road  crossing  near  the  town  of  Eastland, 


over  which  appellee  was  driving,  as  more 
particularly  shown  in  our  opinion  on  a  for- 
mer appeal.  See  Tex.  &  Pac.  By.  C!o.  v. 
Stoker,  103  S.  W.  1183.  On  the  present  ap- 
peal no  original  statement  of  facts  has  been 
filed  In  this  coiirt,  as  provided  In  the  act  of 
the  Thirtieth  Legislature  approved  May  25, 
1907  (Gen.  Laws  1907,  p.  509,  c.  24),  relating 
to  the  subject,  and  the  assignments  of  error 
are  such  as  cannot  be  considered  In  the  ab- 
sence of  a  statement  of  facts.  We  have, 
however,  a  copy  of  what  purports  to  be  a 
statement  of  facts  Incorporated  In  the  tran- 
script The  Judgment  from  which  this  ap- 
peal is  prosecuted  was  rendered  on  August 
7,  1907,  the  term  of  the  court  adjourned  Au- 
gust 24,  1907,  and  the  statement  of  facts,  as 
shown  by  the  Incorporated  copy,  was  there- 
after filed  within  the  time  allowed  by  the 
20-day  order  therefor.  We  have  a  number 
of  cases  before  us  In  like  condition  as  to 
statements  of  fact,  and  In  view  of  the  deci- 
sion of  the  Court  of  Civil  Appeals  of  the 
Sixth  Supreme  Judicial  District  in  the  case  of 
Garrison  v.  Richards,  107  S.  W.  861,  holding 
that  under  the  act  of  the  I.<egislature  referred 
to  statements  of  fact  so  Incorporated  In  the 
transcript  cannot  be  considered,  we  deem  It 
advisable  to  certify  to  your  honorable  court 
for  decision: 

"First.  Whether  or  not  the  title  of  the  act 
of  the  Thirtieth  Legislature  of  Texas  approv- 
ed May  25,  1907,  providing  for  the  appoint- 
ment of  stenographers,  etc.  (Gen.  Laws  1907, 
p.  509,  c.  24),  contains  more  than  one  sub- 
ject. In  contravention  of  section  So,  art  S,  of 
the  Constitution? 

"Second.  If  not,  then  are  we  authorized 
under  said  act  to  consider  the  statement  of 
facts  incorporated  in  the  transcript  In  this 
case?" 

1.  The  first  question  Is  answered  In  the 
negative.  The  different  provisions  of  the 
statute,  as  stated  In  the  title,  may  all  be 
considered  properly  as  the  regulation  of  one 
subject,  which  Is  the  subject  of  the  bill,  vli., 
the  preservation  by  the  proper  persons  of 
the  evidence  taken  In  trials  and  of  questions 
arising  out  of  It,  and  the  statement  thereof 
in  authentic  form  for  the  I^iformatlon  of  the 
appellate  courts  upon  appeal.  The  provisions 
for  the  appointment  and  compensation  of 
stenographers  are  Incidental  to  and  in  aid 
of  this  general  purpose,  and  we  see  no  good 
reason  why  all  of  the  provisions  coul<}  not 
properly  be  included  in  one  blU. 

2.  Two  questions  are  Involved  In  the  sec- 
ond one  stated  In  the  certificate:  (a)  Do  the 
provisions  of  the  act  referred  to,  which  for- 
bid the  copying*  of  statements  of  facts  into 
records  and  require  the  sending  up  of  the 
originals,  apply  to  all  statements  of  facts? 
(b)  If  so,  may  the  Court  of  Civil  Appeals, 
nevertheless,  consider  that  before  It?  Act 
May  25,  1907  (Laws  SOth  Leg.  p.  512,  c.  24) 
I   15,   after  providing   several   methods   In 
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which  statemoitB  of  facts  may  be  preserved, 
adds  that  "no  statement  of  facts  shall  be  In- 
corporated In  the  transcript  on  appeal,  bat 
the  original  shall  be  sent  up  therewith." 
Considering  comprehensive  treatment  of  the 
subject  throughont  the  law,  this  language 
could  leave  no  doubt  upon  the  first  question, 
but  for  the  passage  of  another  act,  not  only 
at  the  same  session,  but  upon  the  same  day, 
which,  however,  was  approved  on  the  14th 
day  of  May.  Gen.  Laws  1907  (30th  Leg.)  p. 
446,  c  7.  The  law  last  referred  to  would 
appear,  when  considered  by  itself,  to  he  In- 
tended to  continue  In  force  the  rules  under 
which  statements  of  facts  had  always  been 
prepared  by  the  parties  In  cases  where  no 
stenographer's  report  had  been  prepared 
(Mlddlehurst  v.  Ck)lllBS-Gunther  Co.,  100  Tex. 
349,  99  S.  W.  1025),  and,  being  passed  at  the 
same  time  with  the  other,  suggests  that  the 
other  may  have  been  Intended  to  regulate 
only  those  cases  In  which  stenographers 
were  employed,  leaving  others  subject  to  be 
regulated  by  different  procedure.  If  the  two 
acts  could  be  made  to  operate  together  by 
such  a  construction  consistent  with  the 
terms  of  both,  it  would  be  our  duty  to 
adopt  that  construction;  but  It  Is  Impos- 
sible to  so  restrict  the  act  approved  May 
25th  without  doing  violence  to  its  language. 
In  unmistakable  terms  It  provides  for  the 
making  up  of  statements  of  facts  In  both 
of  the  methods  previously  recognized,  and 
as  to  both  provides  that  the  original  state- 
ment, and  not  a  copy,  shall  accompany  the 
transcript  There  Is  no  conflict  between  the 
two  acts,  except  as  to  the  time  In  which  the 
statement  Is  to  be  filed,  and  no  question  de- 
pending on  that  conflict  Is  presented  by  the 
certificate.  The  purpose  of  the  act  of  May 
14th  was  to  amend  the  previously  existing 
statutes,  so  as  to  allow  the  filing  of  the 
conclusions  of  the  trial  Judge  after  the  ad- 
journment of  court;  and  this  probably  ex- 
plains Its  passage,  notwithstanding  the  adop- 
tion of  the  other  statute  containing  full  pro- 
visions for  the  making  and  filing  of  state- 
ment of  facts.  We  must  hold,  therefore,  that 
the  original  statement  of  facts,  and  not  a 
copy,  should  have  accompanied  the  record. 

It  does  not  follow  necessarily  that  the 
CSourt  of  Civil  Appeals  may  not  consider  the 
copy.  The  appellee  would  have  the  right  to 
object  to  the  course  pursued  for  but  two  rea- 
sons that  we  can  see,  which  are  (1)  the  addi- 
tional cost  of  the  transcript  and  (2)  the  lack 
of  authenticity  of  the  copy;  the  statement 
of  facts  being  authenticated  by  the  certifi- 
cates required  to  be  upon  the  original,  and 
the  clerk  being  no  longer  authorized  to  cer- 
tify to  a  copy.  These  objections  could  cer- 
tainly be  waived  by  the  appellee,  and  the 
first,  If  urged,  would  be  satisfied  by  adjudg- 
ing the  additional  expense  against  the  appel- 
lant 

The  certificate  does  not  give  sufficient  In- 


formation to  enable  us  to  determine  definite- 
ly whether  or  not  the  Court  of  Civil  Appeals 
should  consider  the  statement  In  the  record. 


INTERNATIONAL    &   G.   N.   B.   CO.   w. 

VALLBJO. 
(Supreme  Court  of  Texas.    Nov.  4,  1908.) 

1.  Apfeai.  and  Ebbob  (S  842*)  —  Review  — 
Questions  or  Fact— Vebdict. 

Where  there  is  any  evidence  tending  to 
prove  a  fact  essential  to  a  recovery,  the  issue  Is 
for  the  Jury;  but  whether  there  is  such  evi- 
dence in  the  record  is  a  question  of  law  for  the 
Supreme  Court 

[E5d.  Note. — For  other  cases,  see  Appeal  and 
EhTor,  Cent  Dig.  H  3323-3325;    Dec.  Dig.   i 

2.  Raiiaoads  (I  359*)— Injubt  to  Pebsoh  on 
Tback — Neolioence. 

Where,  in  an  action  against  a  railroad 
company  for  injuries  to  a  child  run  over  by  its 
can,  the  facts  disclosed  created  no  duty  on  the 

&art  of  the  company  to  the  child,  there  couid 
e  no  negligence,  and  therefore  no  liability. 
[Ed.  Note.— For  other   cases,   see   Railroads. 
Dec.  Dig.  S  369. •] 

3.  Railboads  (5  378»)— IKJUBT  to  Pebbon  oh 
Track- Negligence- 

While  a  train,  after  dark,  was  moving  back- 
ward on  a  side  track,  the  fireman  saw  a  child 
on  the  main  track,  14  feet  distant,  going  in  the 
opposite  direction.  The  only  danger  that  could 
exist  to  the  child  would  arise  from  his  leaving 
the  main  track  and  crossing  over  to  the  aide 
track.  The  child  crossed  over  to  the  side  track 
and  was  run  over  by  ears  coupled  to  the  front 
of  the  engine.  Held,  that  the  trainmen  as  a 
matter  of  law  owed  no  duty  to  the  child,  and 
the  company  was  not  liable  for  the  injuries 
sustained. 

„[Bd.  Note.— For  other  cases,   sec   Railroads. 
Cent  Dig.  I  1281;    Dec  DigTl  378.*]  • 

4.  BvinENCE   (i   595*)— Weight   and    Suffi- 

CIENOT— InFEBENCES. 

An  inference  can  only  be  drawn  from  facta. 
[HM.   Note.— For  other  cases,   see   Evidence, 
Dec  Dig.  i  595.*) 

5.  RAILBOADB    (I   378*)^lNJXTBIE8   TO   Pebson 

ON  Tback — Cabe  Required. 

To  impose  on  the  crew  of  a  train  the  duty 
to  watch  ail  children  about  railroad  yards  and 
tracks  during  the  operation  of  the  train  is  be- 
yond the  proper  limitation  of  all  correct  princi- 
ples of  law. 

r.f^-T^°*lToo°7  <*i?*'  ^"^i  ■««   Railroads, 
Cent  Dig.  §  1281;    Dec.  Dig.  {  378.*] 

Error  from  Court  of  Civil  Appeals  of 
Fourth  Supreme  Judicial  District 

Action  by  Bvarlsto  Vallejo,  by  his  next 
friend,  against  the  International  &  Great 
Northern  Railroad  Company.  There  was  a 
Judgment  of  the  Court  of  Civil  Appeals  (108 
8.  W.  1187)  affirming  a  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
rendered. 

Jno.  M.  King  and  Hicka  &  Hicks,  for  piain- 
tiff  In  error.  Bertrand  &  Arnold,  for  de- 
fendant In  error. 

BROWN,  J.  The  appellee  was  a  child  three- 
years  old.     His  mother  lived  In  a  sectioa 


•For  other  cases  see  same  topic  and  lecUon  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indoxea 
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hoose  of  appeUant  at  Bermuda,  a  station  be- 
tween the  dty  of  Son  Antonio  and  Laredo. 
At  the  station  there  was  a  side  track  of  con- 
siderable length,  which  was  situated  on  the 
vest  side  of  the  main  track.  The  section 
bouse  was  on  the  east  side  of  the  main 
track.  A  freight  train  was  on  Its  way  to 
Laredo,  and,  arriving  at  Bermuda,  took  the 
side  track  in  order  to  let  another  freight 
train  pass  on  the  main  track.  It  was  after 
dark,  about  8  o'clock.  There  were  some  flat 
cars  loaded  with  gravel  standing  on  the  side 
track,  and  when  the  train  that  took  the  side 
track  passed  in  It  pushed  the  flat  cars  to 
the  south  far  enough  so  that  the  freight  train 
would  clear  the  switch  and  leave  room  for 
the  train  goins  to  San  Antonio  to  pass.  The 
engine  was  coupled  to  the  train  of  flat  cars. 
After  the  train  which  was  going  north  passed 
on  the  main  track,  the  freight  train,  which  it 
Is  charged  Inflicted  the  Injury  upon  appellee, 
moved  backwards  toward  the  main  track 
and  pulled  the  fiat  cars  with  it  down  to  the 
point  where  they  stood  before  the  freight 
train  had  entered  upon  the  side  track.  The 
side  track  was  about  14  feet  west  of  the 
main  track,  and  as  the  freight  train  was 
passing  down  on  the  side  track  to  the  north 
the  fireman,  who  was  on  the  east  side  of  the 
engine,  observed  the  appellee,  a  small  child 
dressed  in  white,  walking  along  the  main 
track.  The  fireman  said,  "Halloo,  kid !"  when 
the  child  looked,  and  then  "struck  a  trot" 
going  toward  the  section  house.  The  fireman 
went  over  to  the  engineer  and  told  him  that 
he  bad  seen  some  child,  "a  little  bit  of  a  fel- 
low," on  the  main  track,  and  when  they  came 
back  on  that  track  to  be  careful,  as  it  might 
be  on  that  track  playing,  or  something  to  that 
effect. 

The  fireman  testified  that  he  saw  the  child 
as  it  went  down  the  track  nntll  it  went  out 
of  his  sight,  and  then  he  said  he  "could  have 
seen  it  further."  There  was  an  electric 
light  on  the  engine,  which  was  burning  and 
save  a  bright  light  upon  the  main  track  for  a 
considerable  distance,  and  on  all  the  space  be- 
tween the  track  and  the  flat  cars,  to  within 
a  few  feet  of  the  cars.  The  fireman  spoke  to 
a  brakeman,  who  got  on  the  train  at  the 
switch,  and  asked  him  if  he  had  seen  the 
child  on  the  track,  and  the  brakeman  said 
that  he  had  not  Fletcher,  the  fireman,  man- 
ifested a  good  deal  of  concern  and  anxiety 
for  the  child.  He  said  he  was  not  afraid 
that  the  child  would  go  close  to  the  cars  of 
the  train  he  was  on,  but  he  feared  that  the 
child  might  stop  on  the  way  somewhere  and 
get  hurt  No  one  on  the  train  knew  the  child 
was  hurt  until  they  got  to  Laredo.  After  the 
train  left,  one  of  the  men  at  the  section  house 
beard  a  woman  crying  and  the  child  crying. 
He  went  ont  and  found  that  the  mother  of 
the  child  had  It  in  her  arms  with  one  of  its 
feet  injured.  They  took  the  child  to  Laredo 
for  treatment  There  was  no  direct  evidence 
as  to  what  place  the  child  was  when  injured ; 
bat  the  testimony  showed  tliat  there  was 


blood  upon  the  track  at  the  rear  trueks  of  the 
second  car  from  the  engine  where  the  cars 
were  stopped.  The  mother  seems  not  to  have 
testified,  although  she  took  the  child  from  the 
track.  The  engineer  testified  that  it  was  un- 
usual for  the  fireman.  If  he  saw  a  person 
within  12  or  14  feet  of  the  track,  to  come 
over  and  tell  him  of  it  He  said  that  he 
heard  the  fireman  say,  "Hallo,  kid !"  and  the 
fireman  told  him  about  seeing  the  child. 
Fletcher,  the  fireman,  testified  that  It  was 
his  duty  to  keep  a  lookout  in  the  direction 
the  train  was  moving,  and  he  did  so.  There 
was  some  conflict  In  the  statements  of  Fletch- 
er as  to  the  distance  the  train  had  moved 
after  he  saw  the  child  and  before  it  stopped. 
The  evidence  seems  to  indicate  that  the  train 
had  moved  but  a  short  distance,  perhaps  two 
cars'  length,  after  he  saw  the  child,  before 
it  stopped  and  cut  loose  from  the  flat  cars. 

If  there  is  any  evidence  In  this  case  which 
tends  to  prove  negligence  on  the  part  of  the 
employes  of  the  railroad  company  that  caus- 
ed the  injury,  then  an  issue  of  fact  was 
made,  to  be  decided  by  a  jury,  and  of  which 
this  court  has  no  jurisdiction.  Whether 
there  is  such  evidence  in  the  record  is  a  ques- 
tion of  law,  which  it  is  the  duty  of  this  court 
to  decide.  The  important  question  in  this 
case  Is,  what  duty  did  the  railroad  company 
owe  to  the  defendant  in  error,  under  the 
tacts  as  they  appear  in  the  record?  If  it 
be  true  that  the  facts  disclosed  before  the 
jury  and  presented  to  us  created  no  duty  on 
the  part  of  the  railroad  company  to  the  child, 
then  there  can  be  no  negligence ;  and,  being 
no  negligence,  there  can  be  no  liability  on  the 
part  of  the  railroad  company.  When  Fletch- 
er, the  fireman,  saw  the  child,  it  was  on  the 
main  track  and  14  feet  distant  from  the 
moving  train,  on  which  Fletcher  was.  The 
train  was  then  moving  northward  and  back- 
ward, and  the  child  was  on  the  main  track 
going  In  the  opposite  direction.  While  upon 
the  main  track  the  child  was  In  no  present 
danger  from  the  moving  train.  The  only 
danger  that  could  be  said  to  exist  was  that 
he  might  change  his  course  and,  leaving  the 
main  track,  cross  over  to  the  side  track  and 
come  In  contact  with  the  train.  But  this 
danger  depended  upon  the  action  of  the  child, 
and  could  not  be  guarded  against  by  the  em- 
ployes by  any  means  consistent  with  the  per- 
formance of  their  duties  In  the  operation  of 
the  train.  They  could  exert  no  control  over 
the  child's  action,  and,  situated  as  he  and 
the  train  were  In  relation  to  each  other, 
there  was  no  danger  that  the  child  would  be 
injured  by  the  train's  movements  so  long  as 
he  continued  in  the  direction  he  was  going. 

The  question  then  arises,  what  should  the 
employes  of  the  railroad  company  have  done 
under  the  circumstances  to  guard  that  little 
child  against  injury?  It  is  manifest  that 
there  was  nothing  for  them  to  do,  but  what 
they  did  do — leave  the  child  in  its  then  se- 
cure condition  and  attend  to  their  duties,  or 
stop  the  train  and  send  some  one  to  carry  the 
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bof  ta  bla  motber.  Would  anj  tme  contend 
that  it  was  tbe  doty  of  the  railroad  compaBy 
to  ceaae  tbe  cjieratlon  of  ita  train  in  order  to 
perform  tbe  duties  of  nurse?  If  tbeie  bad 
been  probabilltr  tbat  by  tbe  continned  more- 
ment  of  tbe  train  injury  wonld  be  inflicted 
on  tlie  boy,  tbe  dnty  to  stop  tlie  train  wonld 
bare  arisen ;  Imt  no  socb  result  was  indicat- 
ed by  tbe  facta.  We  condnde  tbat  negligence 
cannot  t>e  predicated  upon  tbe  fact  tbat  tbe* 
fireman  saw  tlie  cblld  upon  tbe  main  trade 
after  night,  altbongb  be  Imew  it  was  liable 
to  get  Into  danger,  because  such  condition  of 
things  imposed  no  obligation  upon  the  rail- 
road company,  and  therefore  there  was  no 
act  to  be  performed  by  its  employes,  the  fail- 
ore  to  do  which  renders  the  company  liable 
for  tbe  resnlts. 

■  Tbere  is  testimony  wbicb  tends  to  show 
tbat  the  fireman  was  mistaken  as  to  the  dis- 
tance the  child  bad  trayeled  wlien  it  went  out 
of  his  sight,  snd  the  evidence  shows  that  be 
did  In  fact  leare  tbe  main  track,  and  cross 
orer  to  tlie  side  track,  and  come  in  contact 
wltb  tbe  moving  train,  and  thereby  received 
tbe  injnry ;  but  these  facts  are  not  sufficient 
In  tbemselves  to  create  a  liability  on  the 
part  of  tbe  railroad  company.  The  fireman 
testified  tbat  it  was  bis  duty  to  ke^  a  look- 
out in  the  direction  tbe  train  was  moving, 
and  tbls  Is  manifestly  tme,  Iiecause  be  would 
be  called  upon  to  Inform  tbe  engineer  of  sig- 
nals which  might  l>e  given  by  the  train  crew 
in  the  movements  of  tbe  freight  train. 
Therefore  it  was  not  his  dnty  to  keep  the 
lookout  to  tlie  rear  of  tbe  moving  train. 
Green  v.  BaUroad  (Ky.)  78  S.  W.  439;  Pedi- 
go's  Adm'r  v.  Railroad  (Ky.)  68  S.  W.  463. 
Since  it  was  not  tbe  duty  of  the'  fireman  to 
watch  In  the  rear,  tbe  fact  tbat  tbe  child  did 
pass  over  at  a  place  where  he  could  have 
been  seen  does  not  justify  an  inference  that 
tbe  fireman  saw  him  as  he  passed  from  one 
track  to  ttie  other.  This  Is  the  ground  upon 
which  tbe  Court  of  Civil  Appeals  conclndes 
tbat  tbe  Jury  rested  their  verdict  It  is  per- 
haps the  most  plansible  theory  that  can  be 
advanced  in  support  of  their  finding ;  but  in 
our  opinion  It  is  absolutely  without  probative 
force  upon  tbe  question  whether  tbe  fireman 
saw  tbe  child  or  not  An  Inference  can  only 
be  drawn  from  facts;  and,  there  t>elng  no 
facts  npon  which  to  base  it  such  an  infer- 
ence or  conjecture  is  wholly  unsupported. 

The  cases  cited  by  tbe  appellee  are  not  in 
point  on  tbls  question.  In  the  case  of  M., 
K.  &  T.  By.  Oo.  V.  Nesbit  (Tex.  Civ.  App.) 
07  S.  W.  825,  the  child  was  going  in  the  same 
direction  as  the  train,  and  was  on  a  road 
which  crossed  the  railroad  track.  He  was  In 
plain  view  of  tbe  engineer.  It  was  evident 
to  all  bystanders  tbat  the  child  Intended  to 
cross  the  track.  It  was  the  duty  of  tbe  en- 
gineer to  keep  a  lookout  and  if  be  had  done 
so  he  could  have  seen  the  boy.  The  facta  dis- 
tinguish tbat  case  from  this.    It  la  unneces- 


sary for  ns  to  comment  upon  tbe  ottier  -eases 
cited.  Their  facU  are  so  dlwwimilsr  to  this 
case  that  their  want  of  applicability  here  is 
manifest  Tb«e  is  a  marked  difference  be- 
tween tbe  dnty  ot  tbe  crew  in  starting  a 
standing  train,  about  whlcb  children  have 
been  loitering,  and  tbe  continned  operation 
of  a  train  already  in  motion,  when  no  cbild 
lias  been  observed  to  be  near  to  it  To  Im- 
pose upon  tbe  crew  of  a  train  tbe  duty  to 
watch  all  children  tbat  may  be  about  the 
railroad  yards  and  traces  daring  tbe  opera- 
tion of  the  trains  would  be  going  beyond  any 
adjudicated  case  wbicb  has  been  broo^t  to 
oar  notice,  and  beyond  the  proper  limitation 
of  all  correct  and  just  iR-lndpIes  of  law. 

We  are  of  opinion  tbat  there  is  no  evidoice 
upon  which  to  base  tbe  verdict  in  tbls  case, 
and  tbat  the  trial  ooart  sboold  have  Instmct- 
ed  the  Jury  to  return  a  v»dict  for  tbe  de- 
fendant Tbe  Court  of  Civil  Appeals  erred  In 
affirming  tbe  judgment  of  the  district  court 
for  which  error  Judgments  «t  tbe  district 
court  and  Court  of  Civil  AiH;>eaIs  are  re- 
versed, and  judgment  is  here  rendered  for  the 
plaintiff  in  errmr. 


ST.  LOUIS.  L  M.  ft  8.  BY.  CO.  ▼.  BOSHEAE. 

(Snpreme  Conrt  of  Texas.     Nov.  4,  190S.) 

1.  Cabbiebs  (S  230*)— CowiBACT  fos  Cabs- 
Actions— Evidencb—Agejtt's  ArrTHOBrnr— 
Questions  fob  Jubt. 

Whether  a  carrier's  traveling  freight  agent 
was  aathorized  to  contract  to  furnish  cars  to 
plaintiff  to  transport  his  cattle  held,  nnder  the 
evidence,  for  the  jury. 

[Ed.   Note.--Por   other   cases,    see   Carriers, 
Dec.   Dig.   i  23a*]  ^^ 

2.  Cabbiebb  (S  230*)— CoKTBAcr  fob  Cabs- 

AcnORS  —  EVIDBNCB  —  RATIFICATlOir     — 

Agent's  Contbact  fob  Cabs. 

Whether  a  carrier  ratified  the  contract  of 
its  traveling  freight  aeent  to  furnish  cars  for 
a  throngh  transportation  over  Its  own  and  a 
connecting  line,  if  he  acted  withont  anthority, 
held,  under  the  evidence,  to  be  for  tlie  Jury. 

[Ed.    Note.— For   other   cases,   see   Carriers. 
Dec  Dig.  S  230.*] 

3.  Cabbiebs  (8  228*)— CoRTBAcr  fob  Cabs- 
Actions  —  Batification  of  Aokitt's  Act— 

Evidence. 

Evidence  that  similar  agreements  of  a 
traveling  freight  agent  to  furnish  cars  at  points 
on  other  lines  for  through  shipments  to  points  on 
his  line  were  acted  upon  by  the  carrwr  tends 
to  show  that  the  making  of  such  agreements 
was  witliin  the  agent's  actual  authority. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Dec.  Dig.  i  228.*] 

4.  Cabbiebs  (|  207*)— Cowtbact  fob  Cabs- 
Actions — Ratification. 

Where  defendant's  agent  contracted  to  fur- 
nish cars  at  a  point  on  another  line  for  a 
through  shipment  to  a  destination  on  his  own 
line,  and  the  rule  of  the  initial  carrier  was  that 
responsibility  for  through  transportation  must 
be  assumed,  if  at  all,  by  its  connecting  car- 
rier, tbe  transaction  must  be  assumed  to  liave 
been  conducted  in  accordance  with  that  cus- 
tom,  the  dnty  to  {nmish  tbe  cars   under  the 
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contract  restins  apon  defendant,  and  hence  it 
ooold  ratify  the  agent's  act. 

[Ed.  Note.— For  other  cases,  see  OarrierB,  Dec. 
Dig.  f  207.»] 

5.  CABBIXBB   (I   228*)— GOIfTKACT  FOB  Gab»— 
AOBEEICKMT  OW  AOERT— BVIDBNCK. 

Defendant  not  being  legally  bound  to  fur- 
nidi  cars  on  another  line,  unless  it  had  agreed 
to  do  so,  and  the  ral«  of  the  other  line  requir- 
ing defendant  to  do  so  to  insure  the  passing  of 
the  stiipinent  to  destination  over  defendant's 
line,  the  fact  that  it  furnished  cars  to  be  so 
used  at  the  instance  of  its  agent  would  justify 
an  inference  that  it  acted  upon  the  agent's 
agreement. 

[Bid.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  238.*]  .    . 

6.  Appeai-   and   Ebbob   (J   1051*)— Revikw- 
Habjcless  Ebbob— Admission j)f  Evidence. 

Where  the  time  required  by  stock  trains  to 
make  a.  trip  was  fully  shown  by  witnesses  tes- 
tifying from  their  own  knowledge,  the  admis- 
sion of  opinion  by  witnesses  based  upon  trips 
made  by  them,  two  of  whom  spoke  of  also  know- 
ing the  time  from  conTersations  with  others  and 
from  general  reputation,  if  erroneous,  was  not 
prejuwcial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4161-4170;  Dec.  Dig.  | 
1051.'] 

7.  Tbiai  a  190*)— iKOTBUOnONfl. 

In  an  action  for  breach  of  contract  by  a 
carrier's  agent  to  furnish  cars,  where  the  evi- 
dence was  conflicting  as  to  what  the  agent  told 
plaintiff,  a  requested  charge  that  the  agent's 
statement  that  he  would  try  to  have  the  cars 
furnished  would  not  be  an  agreement  to  do  so, 
and  the  verdict  should  be  for  defendant,  was 
properly  refused,  as  assuming  that  the  state- 
ment was  as  stated. 

[E<d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  4aO-43.'5;  Deft  Dig.  I  190;*  Carriers, 
Cent  Dig.  {  1337.] 

8.  TBIAL   (I  253*)— INOTBUCTIONB. 

There  being  another  ground  for  recovery 
set  np  by  plaintiff,  the  charge  was  erroneous  as 
excluding  a  right  of  recovery  thereon. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  613-^23;    Dec.  Dig.  |  263.*] 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  T.  B.  Boshear  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  of  the  Court 
of  Civil  Appeals  (108  S.  W.  1032)  affirming  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror.   Affirmed. 

Leake  &  Henry,  for  plalntUT  in  error.  W. 
B.  Wynne,  J.  A.  Oermany,  and  H.  M.  Cate, 
for  defendant  In  error. 

WILLIAMS,  3.  This  action  was  brought 
by  the  defendant  in  error  against  the  Texas 
&  Pacific  Railway  Company  and  the  plaintiff 
In  error  to  recover  for  damage  to  a  shipment 
of  cattle  from  Wills  Point,  Tex.,  to  St  Louis. 
The  Judgment  of  the  district  court  was  In 
favor  of  the  former  company  and  against 
the  latter;  and  the  questions  now  In  the 
case  are  wholly  I>etween  the  latter  and  the 
plaintiir. 

A  part  of  the  cause  of  action  asserted  by 
plaintiff  consisted  of  a  claim  that  this  de- 
fendant bad  broken  a  contract  by  which  It 


agreed  to  furnish  cars  at  Wills  Point  for  the 
shipment  at  a  specified  time,  In  consequence 
of  which  the  cattle  sustained  damage  while 
being  held  In  pens  at  that  place,  awaiting  tlie 
coming  of  the  cars.  The  defendant  denied 
the  making  of  the  contract  by  its  agent,  as 
well  as  bis  authority  to  make  it  The  trial 
court  submitted  to  the  Jury  the  questions 
whether  or  not  the  agent  made  the  agree- 
ment, whether  or  not  be  had  authority  to 
make  it,  and  wliether  or  not,  if  he  bad  not 
such  authority,  the  defendant  tiad  ratified  Ills 
action.  Most  of  the  assignments  of  error  de- 
pend upon  the  pr(^>o8ition  that  there  was  no 
evidence  of  authority  of  the  agent  nor  of 
ratification.  The  evidence  in  brief  tends  to 
show  that  plaintiff  bad  ordered  cars  for  the 
shipment  of  bis  cattle  from  Wills  Point  to 
Terrell,  and  thence,  over  the  Midland  road, 
to  St  Louis.  W.  D.  Xoung,  the  traveling 
freight  agent  of  the  defendant,  requested 
Mautlus,  the  station  agent  of  the  Texas  & 
Pacific  Company  at  Wills  Point,  to  induce 
plaintiff  to  ship  by  the  defendant's  route. 
An  interview  followed  between  these  two  and 
Allen,  plaintiff's  agent.  In  which,  according 
to  the  testimony  of  Mantlus  and  Allen,  Xoung 
agreed  to  have  the  cars  at  Wills  Point 
on  Saturday,  November  11th,  and  that  the 
cattle  should  go  through  to  their  destination 
over  the  Texas  &  Pacific  and  the  St  Louis. 
Iron  Mountain  &  Southern  roads.  Toung  de- 
nies the  making  of  any  agreement,  and  testi- 
fies that  he  only  promised  to  do  the  best  he 
could  to  furnish  the  cars.  He  further  testi- 
fies that  his  authority  was  merely  to  solicit 
freight  sbipmeuts  for  the  company  represent- 
ed by  bim,  and  that  be  bad  no  authority 
from  it  to  agree  to  furnish  cars  at  points  oft 
Its  road.  At  the  time  of  the  alleged  agree- 
ment, a  rule  of  the  Texas  &  Pacific  Compa- 
nies forbade  its  local  agents  to  receive  cattle 
and  obligate  it  to  ship  them  beyond  Its  line, 
unless  other  companies  over  whose  lines  they 
were  to  go  would  furnish  cars  for  the  pur- 
pose, but  It  allowed  the  use  of  its  cars  to  be 
furnished  by  the  other  companies.  Mantlus 
testifies  that,  when  the  agreement  was  made, 
at  the  request  and  In  the  presence  of  Toung, 
he  at  once  wired  his  superintendent  "to  re- 
quest the  Iron  Mountain  to  have  the  cars 
at  Wills  Point  to  receive  the  cattle  on  the 
morning  of  the  eleventh,"  and  that  the  super- 
intendent at  once  wired  back  that  the  re- 
quest had  been  made.  Toung  also  states 
that  he  wired  to  the  "bead  man"  In  Texas 
of  his  road  a  "notice"  that  the  cars  had  been 
ordered,  and  the  request  that  be  liave  them 
furnished.  The  cars  did  not  arrive  on  the 
11th,  but  Young  was  at  Wills  Point  on  that 
morning  to  see  to  the  billing  and  loading  of 
the  cattle,  and  stated  to  plaintiff  that  he 
did  not  know  why  the  cars  had  not  come,  but 
assured  him  they  would  be  there  in  a  little 
while.  They  did  arrive  on  Sunday  morning. 
None  of  the  telegrams  mentioned  were  pro- 
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daced,  and  the  d^endant  offered  no  eri- 
denoe  as  to  Tonng's  antborit)-,  or  as  to  ratl- 
fifiathm,  except  his  statement  already  quoted. 
Tbe  plaintiff  add  need  evidence  of  several  oth- 
er transaetloas  in  wliicfa  Yonng  Itad  made 
agreements  for  lUs  (»mpanr  to  famish  cars 
at  sdtmlated  times  on  otlier  roads,  wlildi 
agreements  were  complied  with.  We  tliink 
tlie  erldence  Justified  tl>e  submission  of  tlie 
qoestioQS  both  as  to  antliority  and  as  to  rati- 
licatiao. 

Tbe  rdiance  of  tlie  plaintiff  in  error  is 
upon  the  decision  of  this  court  in  Gulf,  Colo- 
rado &  Santa  Fe  Railway  Company  r.  Jack- 
acm  4fc  Edwards.  90  Tex.  343.  S9  S.  W.  9CS, 
to  tbe  effect  that  a  soliciting  agoit.  Wee 
Young,  has  no  implied  authority  to  bind  bis 
principal,  a  railroad  company,  to  undertake 
tiie  carriage  of  freight  over  other  roads 
tban  its  own.  In  that  case  there  was  no  evi- 
dence either  of  authority  or  of  ratification. 
The  fact  that  the  cars  were  furnished  was 
not  evidence  of  ratification,  for  the  rea- 
son that  tbe  cattle  were  tendered  to  the' 
company  on  its  own  line,  and  it  was  bound  \ 
without  any  contract  to  famish  cars  and  to 
receive  the  freight  upon  proper  demand.  Its 
action  in  doing  this,  therefore,  had  no  tend- 
en<7  to  show  that  it  was  acting  upon  the  un- 
aathorlzed  agreement  of  Its  agent;  and, 
when  the  property  was  received,  the  com- 
pany demanded  tlie  execution  of  contracts 
limiting  its  obligation  to  a  carriage  over  Its 
own  road.  In  the  present  case,  the  evidence 
that  other  agreements  of  the  agent  like  that 
in  question  were  recognized  and  acted  upon 
by  the  company  nnquestlonably  tends  to  show 
that  the  ipaking  of  such  agreements  was 
within  Ills  actual  authority. 

The  most  plausible  contention  is  that  it 
was  error  for  the  trial  court  to  sabmit  the 
issue  of  ratification  In  addition  to  that  of 
precedent  authority.  WbUe  the  cars  were 
eventually  famished,  it  is  urged  that  this 
does  not  show  action  by  the  defendant  in  er- 
ror, because  they  may  have  been  furnished 
tiy  tbe  Texas  &  Pacific  Company.  But  the 
answer  to  this  Is  that  tbe  whole  transaction 
was  evidently  conducted  In  accordance  with 
the  rule  or  custom  of  the  latter  company  that 
responsibility  for  through  transportation 
must  be  assumed,  if  at  all,  by  its  connecting 
carriers.  It  was  the  Iron  Mountain  Com- 
pany that  was  called  upon.  In  accordance 
with  that  understanding,  to  furnish  cars  for 
a  through  transportation.  The  inference  is 
Justified  that  the  cars  sent  were  sent  by  or 
for  that  company.  But  It  Is  said  that  this 
still  furnishes  no  evidence  of  ratification  of 
Young's  agreement  because  it  does  not  ap- 
I>ear  that  the  principal  acted  upon  and  with 
knowledge  of  it.  If  the  case  were  one  in 
which  freight  was  tendered  upon  the  line  of 
the  company  furnishing  the  cars,  the  objec- 
tion might  be  unanswerable;  for,  as  already 
remarked,  it  could  not  be  Inferred  that  the 


ent  1900  tbe  agreement  rather 
than  in  tbe  diacbarBe  of  a  legal  doty  exist- 
ing witboot  agreement.  Bat  ttals  company 
was  not  bound  to  famish  ours  on  anotlier 
line,  unless  It  agreed  to  do  so.  TO  iDsnre 
tbe  passing  at  tbe  freight  over  tliis  defoid- 
anfs  road,  the  rule  of  the  other  company 
exacted  Uie  fnmWiing  of  tlie  cars  by  it,  and 
from  tbe  fact  tbat  It  famlsiied  cars  to  be 
used  off  its  line  In  reqionse  to  such  notice  as 
was  given  the  Jury  mi^t  well  infer  that  it 
acted  upon  an  agreement  by  wliidi  alone  it 
could  have  been  required  to  do  so. 

Objection  was  made  daring  tbe  trial  to  tbe 
admission  of  the  evidence  of  certain  witness- 
es as  to  tbe  time  required  for  stock  trains 
to  make  the  trip  from  Wills  Point  to  St 
Loals.  Tbe  witnesses  showed  that  they  had 
made  other  trips,  and  were  qualified  to  tes- 
tify to  the  fact.  Two  of  them  also  qmke  of 
knowing  tlie  time  from  conTersations  with 
others,  and  from  general  rqiatatlon,  but  this 
was  not  their  only  qualification.  Whether 
this  would  have  beea.  an  admissible  way  of 
showing  the  time  we  need  not  decide,  since 
tbat  was  fully  shown  by  a  nomber  of  wit- 
nesses testil^Ing  from  tlieir  own  knowledge. 

Tbe  defendant  would  have  been  entitled 
upon  proper  request  to  have  bad  the  Jury  cor- 
rectly Instructed  as  to  tbe  legal  effect  of  a 
mere  promise  such  as  Young  testified  to,  but 
the  instruction  requested  "that  the  state- 
ment of  W.  D.  Young  that  be  would  try  or 
would  use  bis  best  endeavors  to  have  the  cars 
famished  at  Wills  Point  by  Saturday  would 
not  be  a  contract  or  agreement  to  do  so,  and 
your  verdict  will  be  for  defendant,"  was  ob- 
jectionable In  that  it  assumed  that  Young's 
statement  was  as  he  testified  when  there  was 
a  confiict  of  evidence  about  it,  and  in  that 
it  excluded  any  right  of  recovery  on  the  oth- 
er ground  set  up  by  plaintiff,  that  the  cattle 
were  negligently  handled  on  plaintiff  in  er- 
ror's own  road. 

Affirmed. 


PLANARY  et  al.  v.  WADE. 
(Supreme  Court  of  Texas.     Nov.  4,   1908.) 

1.  EtEctmoK  (I  276*)— Rights  or  PcrRcnASER 
— Revebsai.  of  Juooment. 

An  execution  issued  on  a  Judgment  which 
had  been  reversed  on  appeal,  and  a  levy  there- 
under and  sale  were  void,  and  no  title  passed  to 
tbe  purchaser. 

[Eid.   Note.— For  other  cases,   see  Etzecution, 
Cent  Dig.  {  797 ;   Dec.  Dig.  {  276.»] 

2.  ExKcnriON  (I  276*)— Sales— Validitt. 

Where  a  judgment  was  reversed  on  appeal 
unless  plaintiff  filed  a  remittitur,  and  ther^uter 
the  remittitur  was  filed,  and  the  judgment  af- 
firmed and  entered  in  the  district  court,  such 
subsequent  entry  did  not  validate  a  sale  made 
under  execution  issued  on  the  original  Judgment. 
[Ed.  Note.— For  other  cases,  see  Ebcecutiou. 
Dec.  Dig.  {  276.*] 

Error    from    Court   of   Civil    Appeals   of 
Second  Supreme  Judicial  District 
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Action  by  N.  J.  Wade  against  W.  J.  Flan- 
ary  and  others.  The  Judgment  of  the  dis- 
trict court  was  reversed  on  appeal  to  the 
Court  of  Civil  Appeals,  and  defendants  bring 
error.  Judgment  of  Court  of  Civil  Appeals 
reversed,  and  judgment  of  district  court  af- 
firmed. 

For  prior  report,  see  108  S.  W.  506. 

DIUard  ft  Word,  Cureton  &  Cureton,  and 
Dewey  Langford,  for  plaintiffs  In  error.  W. 
M.  Knight,  for  defendant  in  error. 

BBOWN,  J.  By  written  contract  Tom 
Wood  employed  N.  J.  Wade,  an  attorney,  to 
file  a  suit  in  the  district  court  of  Bosque 
county  against  W.  J.  Flanary  for  damages. 
By  the  contract  Wood  agreed  to  give  to  Wade 
one-third  of  the  land  recovered  In  the  suit 
The  contract  was  duly  filed  among  the  papers 
of  the  suit  of  Wood  against  Flanary.  On  the 
13th  day  of  September,  1002,  Wood  recovered 
a  Judgment  In  that  case  against  Flanary  for 
the  sum  of  $2,400,  from  which  Judgment 
Flanary  appealed  to  the  Court  of  Civil  Ai>- 
peals,  and  perfected  hia  appeal  In  that  court, 
but  did  not  give  a  supersedeas  bond.  •. 

Flanary  owned  two  tracts  of  land,  each  ly- 
ing partly  in  Bosque  and  partly  in  Erath 
counties.  On  the  11th  day  of  December, 
1002,  Wood  caused  an  execution  to  be  Issued 
and  delivered  to  the  sheritF  of  Bosque  coun- 
ty, who  levied  it  upon  the  portion  of  each 
tract  of  land  which  was  situated  In  Bosque 
county,  and  on  January  6,  1003,  the  land  was 
sold  under  the  execution,  and  was  bid  In  by 
Wood  for  the  sum  of  $200.  The  facts  do  not 
show  how  much  of  the  land  was  In  Bosque 
county.  The  $200  was  credited  on  the  judg- 
ment of  Wood  against  Flanary.  The  case  of 
Flanary  against  Wood  having  been  filed  In 
the  Court  of  Civil  Appeals  of  the  Second  dis- 
trict, that  court  entered  these  orders: 

"April  18,  1003.  This  cause  came  on  to  be 
beard  on  the  transcript  of  the  record,  and, 
the  same  being  Inspected  because  It  Is  the 
opinion  of  this  court  that  there  was  error  In 
the  judgment.  It  is  therefore  considered,  ad- 
Judged,  and  ordered  that  the  Judgment  of  the 
court  below  be  reversed  and  the  cause  re- 
manded for  further  proceedings  in  accord- 
ance with  the  opinion  of  this  court ;  unless 
appellee  files  a  remittitur  of  all  exemplary 
damages  in  excess  of  $500.00  within  twenty 
days  from  this  date.  Upon  the  filing  of  such 
remittitur  the  Judgment  will  be  affirmed.  It 
is  further  ordered  that  the  appellee  Tom 
Wood  pay  all  costs  In  this  behalf  expended, 
and  this  decision  be  certified  below  for  ob- 
servance." 

"May  9th,  1003.  In  this  cause  a  remittitur 
having  been  filed.  It  Is  ordered  by  the  court 
that  the  judgment  be  affirmed  for  $56.00 
actual  damages  and  $500.00  exemplary  dam- 
ages, and  that  the  appellee,  Tom  Wood,  do 
have  and  recover  of  and  from  the  appellants 
W.  J.  Flanary,  Will  Flanary,  Jr.,  Lee  Flan- 
ary, and  Arch  Adklns,  and  from  each  of 
them,  the  sum  of  $556.00,  with  Interest  there- 


on from  this  date  at  the  rate  of  6  per  cent, 
per  annum.  It  Is  further  ordered  that  the 
said  appellee  pay  all  costs  incurred  by  rea- 
son of  this  appeal,  and  that  this  decision  be 
certified  below  for  observance." 

On  April  28,  1003,  Wood  sued  out  an  alias 
execution  in  the  district  court  of  Bosque 
county  upon  the  Judgment  In  his  favor 
against  Flanary,  and  caused  the  same  to  be 
levied  by  the  sheritF  of  Erath  county  on  the 
land  in  that  county  on  May  8,  1903.  The  re- 
mittitur required  by  the  Court  of  Civil  Ap- 
peals was  entered,  and  that  court  on  the  12th 
day  of  May,  1903,  gave  judgment  affirming 
the  judgment  of  the  district  court  for  the 
sum  of  $556.  Under  an  order  of  sale  issued 
from  the  district  court  of  Bosque  county  in 
said  case,  the  sheriff  sold  the  land  lying  in 
that  county  on  July  7,  1003,  and  Tom  Wood 
bid  It  In  at  the  sum  of  $600,  which  amount 
was  credited  upon  the  judgment  The  sher- 
iffs of  Bosque  and  Erath  counties  each  made 
a  deed  to  Tom  Wood  for  the  land  purchased 
by  him.  On  August  2,  1905,  a  suit  was  pend- 
ing In  the  district  court  of  Bosque  county  in 
favor  of  Tom  Wood  and  his  wife,  Mattie,  in 
which  W.  J.  Flanary,  F.  V.  Flanary,  and  a 
number  of  others  not  necessary  to  name  were 
defendants.  In  that  suit  Tom  and  Mattie 
Wood  sought  to  recover  from  the  defendants 
Mattie  Wood's  Interest  in  the  community  es- 
tate of  her  deceased  mother  and  W.  J.  Flan- 
ary ;  F.  y.  Flanary  being  a  second  wife  and 
the  other  defendants  being  children  of  the 
deceased  wife.  Tom  Wood  employed  N.  J. 
Wade  to  sue  for  the  land  purchased  by  him 
under  his  judgment  as  hereinbefore  stated, 
and  entered  into  a  written  contract  binding 
himself  to  convey  to  Wade  one-half  of  the 
land  that  he  might  recover  in  that  action. 
Wade  filed  in  the  pending  suit  an  amended 
petition.  In  which  he  set  up,  In  addition  to 
the  claim  of  Mrs.  Wood  as  the  heir  of  her 
mother,  his  own  title  as  purchaser  from  the 
sheriff  as  before  stated  herein.  Wood  and 
wife  and  all  of  the  defendants  compromised 
their  suit,  and  Wood  and  wife  signed  a  mo- 
tion to  dismiss  the  suit  from  the  docket, 
whereupon  Wade  filed  a  plea  of  Intervention 
setting  up  his  title  to  one-half  of  the  land 
under  the  contract  with  Tom  Wood.  All 
parties  except  Mrs.  F.  V.  Flanary  disclaimed 
title  to  the  land.  She  claimed  title  under 
deed  of  gift  made  to  her  by  her  husband  on 
the  day  that  Wood  recovered  his  judgment 
against  Flanaty.  At  the  trial  judgment  was 
given  in  favor  of  Wade  for  $290,  but  against 
his  claim  for  the  land,  which  judgment  was 
upon  appeal  to  the  Court  of  Civil  Appeals 
for  the  Second  District  reversed  and  render- 
ed for  Wade  for  one-half  of  the  land. 

The  order  which  the  Court  of  Civil  Ap- 
peals entered  In  the  case  of  Flanary  against 
Wood  on  the  18th  day  of  April,  1903,  reversed 
and  set  aside  the  judgment  which  the  district 
court  had  entered  in  that  case  and  this  con- 
dition continued  until  May  9,  1903,  when  the 
judgment  of  the  district  court  was  affirmed ; 
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a  remittitur  IiaTing  been  entered.  On  tbe 
28th  day  of  April,  1903,  there  waa  no  Judg- 
ment In  the  district  court  of  Bosque  county 
between  the  parties  hereto  which  would  au- 
thorize the  Issuance  of  the  execution  that  the 
clerk  of  that  court  issued  directed  to  the 
sheriff  of  Erath  county.  Therefore  the  ex- 
ecution issued  upon  the  Judgment  whldi  bad 
been  annulled  by  the  Court  of  Cirll  Appeals 
being  without  authority  was  void,  and  the 
levy  made  by  virtue  of  that  execution  upoB 
the  land  In  controversy  on  the  8tb  day  of 
May  was  likewise  invalid.  It  follows  that, 
the  execution  and  the  levy  npon  which  the 
subsequent  proceeding  and  sale  depended  be- 
ing invalid,  the  sale  Itself  was  void,  and  con- 
ferred no  title  upon  Wood  who  purchased  at 
the  sale  made  on  July  17,  1903.  The  title  of 
Wade  being  derived  from  Wood,  necessarily 
falls  with  It,  and  the  conclusion  must  be 
reached  that  Wade  had  no  cause  of  action 
In  this  case  for  the  recovery  of  this  land. 

The  subsequent  affirmance  of  the  Judgment 
of  the  district  court  of  Bosque  county  by  the 
C3ourt  of  Civil  Appeals  was  In  fact  the  en- 
tering of  a  new  and  different  Judgment,  but 
In  no  phase  of  the  case  could  the  subsequent 
entry  of  the  Judgment  have  the  effect  to 
make  valid  that  which  was  void  before. 

The  Court  of  Civil  Appeals  erred  In  revers- 
ing the  Judgment  of  the  district  court  and  In 
rendering  Judgment  for  Wade  for  the  land. 
It  Is  therefore  ordered  that  the  Judgment  of 
the  Court  of  Civil  Appeals  be  reversed,  and 
that  the  Judgment  of  the  district  court  be 
affirmed. 


liANDRT  V.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  Texas.    Nov.  4,  1908.) 

1.  Telegraphs  awd  Temthokbs  (|  63*)— De- 
lay OF  Message— Pboximate  Cause. 

In  an  action  for  failure  to  promptly  trans- 
mit a  telegram  to  plaintifTs  brotlier  announcing 
the  serious  illness  of  her  husband,  and  request- 
ing her  brother  to  send  some  one  to  her,  the 
brother  having  been  15  miles  away  from  the  des- 
tination of  the  message,  so  that  he  could  not 
have  taken  a  certain  train  had  the  message 
been  sent  promptly,  it  was  error  to  permit  plain- 
tiff to  recover  for  the  failure  of  her  brother  to 
arrive  by  that  particular  train  in  time  for  the 
funeral :  bis  nonarrival  not  being  caused  by 
the  failure  to  transmit  the  message. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  S  53.*] 

2.  Tbial  (f  251*)— Submission  of  Issues— Is- 
sues Not  WrrHiN  Pleadings. 

In  an  action  for  failure  to  transmit  a  tele- 
gram to  plaintiffs  brother  in  S.  in  time  to  en- 
able  him  to  attend  her  husband's  funeral,  there 
being  no  allegations  that  another  brother  would 
have  gone  had  the  message  been  delivered,  or 
of  any  damage  arising  from  the  failure  of  any 
one  to  attend  except  her  brother  S.,  it  was  er- 
ror to  submit  the  issue  of  damages  for  the  fail- 
nre  of  her  other  brother  to  attend  the  funeral. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §f  587-595 ;    Dec.  Dig.  i  251.*] 


Error  from  Court  of  Civil  Appeals  of 
Fottrth  Supreme  Judicial  District 

Action  by  Ida  Landry  against  the  Western 
Union  Telegraph  Company.  Judgment  In  the 
Court  of  Civil  Appeals  (108  S.  W.  461)  re- 
versing a  Judgment  for  plaintiff,  and  ehe 
brings  error.    Reversed  and  remanded. 

Cocke  &  Cocke,  for  plaintiff  la  error. 
Webb  &  Ooeth,  for  defendant  in  error. 

BROWN,  J.  Ida  Landry  sued  the  Western 
Union  Telegraph  Company  to  recover  dam- 
ages for  the  negligent  failure  to  promptly 
transmit  and  deliver  the  following  message^ 
which  was  aent  from  Ganahl,  Tex.,  dated  on 
the  1st  day  of  March,  1906,  and  waa  delivered 
at  the  offlice  of  the  telegraiA  company  at  7 
o'clodi  a.  m.:  "Sam  Roundtree,  Bchrelver, 
La.  Gus  Landry  very  low.  Send  some  one  to 
me.  Answer.  [Signed]  Ida  Landry."  Prop- 
er and  sufficient  allegations  of  the  negli- 
gence in  failing  to  transmit  and  deliver  the 
message  were  made.  It  was  alleged  that,  at 
the  time  the  message  was  delivered,  the  agent 
of  the  telegraph  company  who  received  It 
knew  of  Landry's  condition.  The  petltloB,  in 
connection  with  otlier  necessary  and  proper 
allegations  to  properly  set  forth  the  cause  of 
action,  contained  these  allegations:  "Plain- 
tiff further  alleges  that  there  was  a  west- 
bound passenger  train  scheduled  to  pass 
through  Schreiver,  La.,  at  or  about  10:20  a. 
m.  of  the  morning  of  March  1,  1805,  and  said 
train  did  pass  said  point  on  said  date  at  or 
near  the  schedule  time,  and  on  which  train 
the  party  to  whom  said  telegram  was  sent, 
Sam  Roundtree,  or  some  one  under  his  direc- 
tion, could  have  reached  San  Antonio,  Tex.. 
about  6  or  6  o'clock  a.  m.  of  March  2d,  bad 
said  telegram  been  promptly  transmitted  and 
delivered,  as  It  was  defendant's  duty  to  do, 
but  that,  due  to  the  delay  In  transmission  and 
delivery  of  said  telegram  the  said  Roundtree 
was  not  advised  of  the  needs  and  conditions 
of  plaintiff  imtil  after  said  train  had  passed 
said  point,  for  which  reason  said  Roundtree 
could  not  come  or  send  aid  to  this  plaintiff 
until  the  following  day,  causing  a  delay  of 
24  hours."  The  petition  also  contained  this 
allegation:  "That  the  husband  of  plaintiff 
died  on  March  1,  1905,  at  Centw  Point,  Tex., 
and  It  was  her  wish  and  desire  to  carry  bis 
remains  for  burial  to  the  family  burying 
ground  in  Louisiana,  and  which  she  wonid 
have  done  had  her  brother  Sam  Roundtree, 
Jr.,  who  was  sent  by  her  father,  Sam  Round- 
tree,  In  reqiKinse  to  said  telegram,  reached  her 
on  the  morning  of  March  2d,  as  he  conid 
have  done  had  said  telegram  been  properly 
transmitted  and  delivered." 

Again,  plaintiff  alleged  as  follows:  "Plain- 
tiff further  alleges  that,  due  to  the  failure 
of  defendant  to  transmit  and  deliver  said 
telegram  promptly,  her  brother,  who  finally 
came  in  response  thereto,  did  not  reach  Cen- 
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ter  Point,  Tex.,  at  or  abont  11  o'clock  on  the 
morning  of  Mairch  2d,  as  otherwise  he  could 
and  would  have  done,  much  to  the  sorrow, 
disappointment,  grief,  and  humiliation  of  this 
plaintiff ;  that  due  to  the  failure  of  her 
brother  to  so  reach  and  assist  this  plalntifF 
in  shipping  said  deceased  back  to  Liouislana, 
as  aforesaid,  It  became  necessary  and  indis- 
pensable for  plaintiff  to  make  preparation  to 
have  her  said  husband  buried  at  Center 
Point,  Tex.,  decomposition  having  set  in,  and 
she  having  no  funds  with  which  to  have  his 
body  embalmed  or  transported  to  Louisiana, 
all  of  which  were  known  to  defendant  at  the 
time  of  sending  said  telegram;  that,  being 
wholly  powerless  to  accomplish  her  said  de- 
sire to  have  the  body  of  her  husband  burled 
In  the  family  burying  grounds  In  Louisiana, 
as  aforesaid,  due  to  the  negligence  and  fail- 
ure of  defendant  to  properly  transmit  and 
deliver  said  telegram,  and  the  consequent  in- 
ability of  plalntllTs  brother  to  reach  her  on 
the  morning  of  March  2d,  it  devolved  on  this 
plaintiff  to  personally  direct,  supervise,  and 
attend  to  all  the  necessary  details  and  ar- 
rangements In  preparing  said  body  for  burial, 
the  digging  of  the  grave,  the  conveyance  of 
the  body  tHereto,  and  all  other  things  and 
duties  ordinarily  incident  to  such  an  occa- 
sion; that  plaintiff  was  In  a  comparatively 
strange  country,  was  among  strangers,  and 
without  any  relatives  to  aid,  comfort,  con- 
sole, or  assist  her;  that  she  was,  by  rea- 
son of  the  delay  in  transmitting  and  deliver- 
ing said  telegram,  compelled  to  attend  the 
public  burial  of  her  deceased  husband  among 
strangers,  and  alone — that  Is,  without  the 
comfort,  consolation,  assistance,  and  support 
of  her  brother — which  caused  her  much  men- 
tal pain  and  anguish,  much  sorrow  and  grief, 
and  which  would  have  been  tempered  and 
more  easily  borne  had  her  said  brother  been 
present  to  cheer,  comfort,  and  assist  her; 
that  plaintiff  was  humiliated  over  the 
thought  that  the  people  who  attended  said 
burial  would  conclude  that  she  had  not  the 
esteem,  regard,  and  sympathy  of  her  people 
because  of  the  failure  of  any  of  them  to  be 
present;  that  because  of  the  Increased  men- 
tal anguish,  humiliation,  pain,  and  suffering 
experienced  by  plaintiff  as  aforesaid  she  had 
sustained  actual  damages  in  the  sum  of  $500, 
in  addition  to  the  actual  damages  sustained 
by  her  in  the  sending  of  the  said  telegram." 
The  trial  court  chained  the  jury,  in  sub- 
stance, if  they  believed  from  the  evidence 
that  the  telegraph  company  negligently  failed 
to  transmit  and  deliver  the  message  within  a 
reasonable  time  to  Sam  Roundtree,  Sr.,  at 
Schreiver,  La.,  then  to  find  for  the  plaintiff 
such  sum  as  would  compensate  her  for  the 
damages  actually  sustained  by  her,  "and  in 
estimating  such  actual  damages,  if  any,  the 
Jury  should  Include  the  amount  received  by 
the  defendant  for  sending  the  message,  and, 
in  addition,  the  mental  anguish,  pain,  sorrow. 


or  gri^.  If  any,  which  she  sustained  because 
of  the  failure  of  her  brother  to  arrive  at 
Ganahl  on  the  noon  train  of  March  2,  1905, 
and  be  present  and  cheer  and  comfort  her, 
and  to  assist  in  the  burial  of  her  husband,  and 
which  she  would  not  have  sustained  had  the 
telegram  been  promptly  transmitted  and  had 
her  brother  arrived  on  the  noon  train  of 
March  2,  1905." 

The  undisputed  evidence  showed  that  at 
the  time  the  message  should  have  been  de- 
livered at  Schreiver,  and  at  the  time  the 
train  passed  on  which  the  brother  must  have 
taken  passage  to  reach  Oanahl  on  the  2d  of 
March,  Sam  Roundtree,  Jr.,  was  15  miles  dis- 
tant from  Schreiver,  and  that  he  did  leave 
that  station  the  next  day  on  the  first  train 
that  he  could  have  taken  had  the  message 
been  promptly  delivered  to  Sam  Roundtree, 
Sr.  It  was  therefore  error  for  the  court  to 
submit  to  the  Jury  the  issue  of  the  damages 
which  the  plaintiff  sustained  by  reason  of 
the  failure  of  her  brother  Sam  to  arrive  on 
the  train  on  the  2d  of  March,  because  his 
failure  to  so  arrive  did  not  result  from  the 
failure  to  deliver  the  telegram  in  a  reason- 
able time. 

The  honorable  Court  of  Civil  Appeals  says 
that  there  was  another  brother,  Joe,  who  was 
within  the  purview  of  the  telegram.  There 
is  no  allegation  in  the  petition  that,  if  the 
telegram  had  been  delivered  in  time,  the 
brother  Joe  would  have  gone  to  his  sister  in 
Oanahl,  nor  Is  there  any  allegation  of  any 
damage  arising  from  the  failure  of  any  one 
to  go  to  plalntifTs  aid  and  relief,  except  the 
brother  Sam,  Jr.  There  was  no  evidence 
which  justified  the  submission  of  the  issue  to 
the  Jury. 

We  therefore  reverse  the  Judgments  of  the 
district  court  and  Court  of  Civil  Appeals,  and 
remand  the  case  to  the  district  cotirt 


MAHS  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  21, 

1908.) 

CimnnAi.  Law   (S  649*)— Tbial— Postponb- 

MBNT— EXOLUSIOH     OF    EVIDENCE. 

In  a  prosecution  for  burglary  with  Intent 
to  rape,  prosecutrix  did  not  identify  the  in- 
truder in  her  house  on  the  night  in  question, 
nor  did  die  attempt  to  do  go,  in  her  testimony. 
The  state  attempted  to  identify  bim  first  by  com- 
parison of  handwriting  between  a  letter  the  au- 
thorship of  which  defendant  admitted,  with  an- 
other letter  received  by  prosecutrix,  and  bf 
evidence  of  the  postmaster  that  he  saw  defend- 
ant write  and  mail  a  letter  the  day  before  pros- 
ecutrix received  the  letter  in  question.  Held, 
that  the  court  erred  in  refusing  to  dela^  the 
trial  for  a  few  minutes,  necessary  to  obtain  the 
presence  of  the  postmaster  a  second  time,  in 
order  that  he  might  testify  that  he  only  meant 
that  he  saw  defendant  writing,  and  did  not 
notice  whether  he  wrote  a  letter  or  postal  cards, 
as  defendant  testified,  on  the  ground  that  the 
court  Dad  given  notice  that  he  would  not  wait 
for  witnesses  to  be  brought  in,  and  because  no 
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Appeal  from  District  Ooort,  Hempbin 
Co^ntr;  H.  6.  Hendricks,  Jodse 

Herbert  Bemud  Mabs  was  conrlcted  of 
baiglaiT  wltli  intent  to  rape  Amie  Dustin, 
and  appeals.    Bereraed  and  remanded. 

Hoover  ft  Taylor,  for  appellant.  F.  J.  Me- 
0>rd,  AssL  Atty.  C«n.,  W.  D.  FUber,  Dist. 
AttT..  and  Baker,  WUlis  ft  WUIia,  for  the 
Suite. 

DAVIDSOX,  P.  J.  Appellant  was  conTict- 
«d  of  borglarr  wiUi  inieut  to  commit  tbe 
crime  of  rape  npon  Amie  Dostln. 

Tbe  pcosecntzix  was  on  tbe  28tb  day  of 
May,  1906,  and  bad  been  since  Deconber 
24,  ism,  a  waitress  In  a  cafC  owned  by  one 
Kellas,  and  occupied  a  room  in  bis  residence 
»»  bcr  sleeping  apartment.  Appellant  was 
cook  In  tbe  same  caf^  but  did  not  sleep 
at  tbe  Ti.iUJeoK  of  tbe  proprietor.  Tbe  al- 
leged borglary  occurred  on  tbe  26tb  of  May, 
li^A.  Prior  to  the  bnrglaiy,  prosecutrix  be- 
came somewbat  uneasy  on  account  of  tbe 
cozidnct  of  two  men  wbo  bad  followed  ber 
along  tbe  street.  Upon  ber  biTitation,  ap- 
IMrllant  Kubiseqaently  became  ber  protector 
and  conipauion  between  tbe  caf6  and  the 
Kelias  residence.  This  brought  about  a 
fr.cbdiy  relation  between  the  parties.  On 
one  occasion  prosecutrix,  looking  through 
appellant's  clothing,  found  a  letter  he  had 
written  to  a  girl  in  another  state.  This  let- 
ter indicated  tbe  existence  of  more  than  a 
friendly  feeling  between  appellant  and  that 
girt,  and  alluded  to  the  prosecutrix.  Tbe 
letter  eridenced  a  decidedly  more  intimate 
relation  between  tbe  girl  addressed  than  with 
the  prosecutrix.  Prosecutrix  kept  this  let- 
ter, and  it  was  produced  upon  the  triaL  A 
day  or  two  before  the  alleged  ofTense,  appel- 
lant informed  prosecutrix  of  bis  intended 
departure  from  Canadian  for  Kansas  City, 
She  replied  that  she  did  not  care.  He  asked 
what  was  the  matter.  She  replied:  "Oh, 
enough."  They  immediately  separated.  On 
tbe  following  night,  the  2Cth  of  May,  prosecu- 
trix attended  a  dance,  escorted  by  a  Mr.  Bel- 
den.  She  returned  In  company  with  Belden 
about  12  or  12:30  o'clock  that  night  Belden 
and  prosecutrix  separated  at  tbe  entrait,ce; 
prosecutrix  going  into  the  house.  She  did  not 
know  what  became  of  Belden.  After  enter- 
ing tbe  house  she  lighted  a  lamp,  went  to  tbe 
different  rooms  of  the  bouse,  and  finally  to 
her  own  sleeping  apartments.  Tbe  window 
was  up  and  blinds  partially  open  In  Mrs. 
Kellas'  room.  Prosecutrix  found  tbe  same 
condition  of  affairs  In  her  own  room.  She 
was  not  at  first  disturbed  about  this,  be- 
cause the  wind  frequently  blew  the  shatters 
open.    She,  however,  later  looked  under  her 


bed  and  diaoarend  ''"^Mi'g:  disrobed,  and 
went  back  to  Mrs.  KeUasT  room;  In  fact, 
was  prqiaring  t»  take  a  batti.  After  reach- 
ing Mrs.  Kellas'  room  tbe  second  time,  she 
testified  sbe  disoorered  somebody  had  been 
sitting  npoD  tbe  bed.  Cpoa  fwafcing  this  di»- 
coTery  sbe  noticed  tbe  bed  moTed  sllgbtly, 
and  under  it  diaoorered  a  man.  Sbe  Im- 
mediately fled  to  a  neigtabor's  boose  and 
gare  infcMmatioa  at  tbe  condition  of  things. 
As  sbe  went  out  of  tbe  bonse  and  off  tlie 
premises  sbe  said  she  looked  back  and  saw 
tbe  intrude  standing  in  tbe  doorway  of  the 
kitchen;  that  at  no  time  did  be  qteak  to  her, 
or  la  any  manner  attempt  to  catch  bold  of 
ber,  and  ber  testimony  does  not  make  it  ap- 
pear that  be  came  from  iind«'  tbe  bed  while 
sbe  was  in  tbe  room.  The  Kellas  family  was 
away  from  bome;  and  had  been  for  some 
days.  Prosecutrix  bad  been  In  tbe  liabit  of 
Inviting  Miss  Ja<±son  to  sleep  with  ber.  Oa 
this  particular  night,  or  day  preceding  tbe 
night,  she  bad  informed  Miss  Jackson  sbe 
need  not  come  that  night,  as  sbe  bad  Invited 
another  young  lady.  She  did  not,  however, 
invite  tbe  other  young  lady,  and  sbe  was 
to  occupy  tbe  bonse  that  night  alon&  She 
says  appellant  bad  always  treated  ber  cour- 
teously, and  bad  in  no  way  misbehaved  to- 
wards ber  or  in  ber  presence.  Belden  left 
town  OB  tbe  train  that  night,  or  early  the 
next  morning.  Appellant  bad,  a  day  or  two 
prior  to  this,  severed  his  relation  as  enn- 
ploy£  at  tbe  caf^  and  bad  Informed  tbe  pros- 
ecutrix of  his  Intended  departure  from  Cana- 
dian, and  of  his  Intended  return  to  Denver, 
in  the  state  of  Colorado. 

On  tbe  2Stb  of  May  prosecutrix  received 
a  letter  in  which  tbe  writor  stated  that  he 
had  Intended  having  Intercourse  with  her  on 
the  night  in  question,  and  if  sbe  had  resisted 
he  would  have  killed  h^.  This  letter  be- 
came a  serious  Issue  In  the  case  on  tbe  trial. 
The  state  Introduced  in  evidence  tbe  letter 
prosecutrix  had  taken  from  the  pocket  of 
appellant  as  a  standard  of  comparison  to 
show  that  the  one  received  on  the  28th  of 
May  was  written  by  appellant.  Some  bank 
officials  were  called  as  experts,  and  testified 
In  their  Judgment  the  same  party  wrote  both 
letters,  but  denied  being  experts.  Appellant 
denied  under  oath  writing  the  second  letter. 
He  admitted  writing  the  one  prosecutrix  bad 
taken  from  his  pocket.  In  this  attitude  of 
tbe  case  the  postmaster  testified  for  the  state 
that  ai^>ellant  bad  written  a  letter  on  the 
evening  of  tbe  27th  of  May  in  the  post  oi&ce 
and  mailed  It.  It  was  tbe  state's  theory 
that  this  was  the  letter  received  by  prosecu- 
trix on  the  2Sth  of  May.  Appellant  took 
the  stand  and  denied  under  oath  that  he 
wrote  the  letter  in  question,  and  further  de- 
nied that  he  wrote  any  letter  in  tbe  post  office 
at  all,  but  testified.  In  regard  to  the  matter 
of  the  writing  in  the  post  office  stated  by  the 
postmaster,  that  he  wrote  two  postal  cards 
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and  mailed  tbem— one  to  his  sister  In  Wyom- 
ing, and  the  otber  to  Ills  former  landlady 
at  Denver  to  secure  apartments  In  her  bouse 
he  had  occupied  when  he  formerly  liTed  at 
Denver.  The  testimony  closed,  and  appel- 
lant then  ofFered  to  recall  the  postmaster 
for  the  purpose  of  proving  by  him  that  when 
he  stated  to  the  Jury  that  he  saw  appellant 
write  a  letter  that  It  was  through  Inadvert- 
ence ;  that  he  had  paid  but  little  attention  to 
what  appellant  was  doing — simply  saw  blm 
writing  and  did  not  notice  whether  he  wrote  a 
letter  or  postal  cards,  and  that  he  did  not  in- 
tend to  swear  that  appellant  bad  in  fact  writ- 
ten a  letter;  that  his  attention  was  not  direct- 
ed to  the  fact  that  whatever  was  written  by 
appellant  might  have  been  postal  cards  In- 
stead of  a  letter.  It  was  stated  to  the  court, 
In  this  connection,  that  the  postmaster  was 
at  the  post  office  a  short  distance  away  in  the 
town  where  court  was  being  held,  and  an  of- 
ficer bad  gone  for  him  and  he  would  be  pro- 
duced in  a  few  moments.  The  court  refused 
to  permit  the  introduction  of  this  witness. 
In  qualifying  the  bill  he  states.  In  eftect, 
that  he  bad  notified  counsel  upon  either  side 
that  he  would  not  wait  for  witnesses  to  be 
brought  in,  but  that  they  must  be  kept 
present  all  the  time;  and  he  further  states 
that  no  affidavit  had  been  filed  affirming  the 
truth  of  the  expected  statements  from  this 
witness  until  on  motion  for  new  trial. 

The  record  does  not  disclose  affirmatively 
at  what  time  appellant  discovered  that  the 
postmaster  would  thus  qualify  his  evidence; 
bat  It  was  offered  to  prove  these  facts  be- 
fore the  argument  was  begun.  This  testi- 
mony was  very  material  under  the  circum- 
stances. The  prosecutrix  had  not  identified 
the  tntmder  in  her  house  on  the  night  of  the 
26th,  nor  did  she  undertake  in  her  testi- 
mony to  do  so.  In  fact,  not  only  her  tes- 
timony, but  the  whole  record,  tends  to  prove 
the  fact  that  she  did  not  identify  him.  The 
state  sought  to  do  this  by  two  circumstan- 
ces: First,  comparison  of  handwriting;  and, 
second,  postmaster  saw  appellant  write  and 
mall  a  letter.  It  will  therefore  be  observed 
at  once  that  the  evidence  of  the  postmaster 
was  of  a  most  material  character,  and  tend- 
ed with  some  degree  of  cogency  to  corrobo- 
rate the  testimony  of  the  experts.  This  let- 
ter had  been  denied  under  oath.  Therefore 
the  testimony  of  the  experts  could  not  of  it- 
self furnish  a  basis  of  conviction  under  the 
terms  of  the  statute.  If  In  fact  appellant 
wrote  this  letter,  or  the  Jury  believed  he 
wrote  It,  and  such  was  the  effect  of  the 
postmaster's  testimony,  it  became  a  strong 
circumstance  against  the  accused.  It  there- 
fore became  of  first  importance  to  appellant 
that  this  evidence  be  met,  If  possible,  and 
to  this  Old  he  offered  the  witness.    It  was 


rejected,  first,  because  the  court  stated  he 
would  not  permit  witnesses  to  be  brought 
In,  but  that  they  must  be  present;  second, 
that  the  postmaster's  affidavit  was  only  filed 
on  motion  for  a  new  trial.  Neither  reason  is 
valid  under  this  condition  of  the  record.  The 
delay  would  only  be  for  a  few  moments  at 
least,  and  the  affidavit  is  not  necessary  to 
inform  the  court  of  the  materiality  of  the 
rebutting  or  explanatory  evidence,  when  the 
evidence  is  tendered  during  the  trial. 

The  affidavit  In  regard  to  such  testimony, 
If  newly  discovered,  would  find  proper  place 
in  the  motion  for  a  new  trial;  but  here  the 
facts  were  known,  had  been  ascertained,  and 
were  tendered  before  the  argument  was  com 
menced.  Under  our  statute  which  authorizes 
the  Introduction  of  evidence  at  any  time  be- 
fore the  conclusion  of  argument,  for  the  due 
administration  of  Justice,  appellant  was  In 
ample  time,  and  should  have  been  accorded 
the  right  to  have  the  postmaster  explain 
away  the  circumstances  sought  by  the  state 
as  evidence  of  guilt.  It  certainly  would  not 
have  caused  any  longer  delay  in  the  trial 
to  have  Introduced  it  then  than  It  would 
at  any  stage  of  the  subsequent  portion  of  the 
trial  to  the  conclusion  of  the  argument  It 
will  be  seen  this  evidence  was  not  only  mate- 
rial, but  it  would  have  explained  away  one 
of  the  most  cogent  facts  against  appellant. 
The  evidence  of  the  postmaster,  in  connection 
with  the  letter,  tended  somewhat  to  identify 
the  letter.  If  appellant  in  fact  wrote  the 
letter,  it  tended  to  prove  two  facts  for  the 
state:  First,  identification  of  appellant  as 
an  intruder;  second,  it  served  also  to  throw 
light  upon  the  reason  or  purpose  of  his  be- 
ing in  the  house.  It  would  take  no  argument 
to  disclose  that  these  were  crucial  points  la 
the  case.  If  the  postmaster  had  been  per- 
mitted to  explain  his  former  evidence,  and 
testify  to  facts  tendered  as  stated  by  counsel 
to  the  court,  these  two  questions  would  have 
been  presented  to  the  Jury  in  a  much  more 
favorable  light  for  appellant;  because,  if  he 
did  not  write  that  letter,  then  there  is  but 
slight,  If  any,  evidence  to  show  the  purpose 
of  being  in  the  house,  and  there  was  nothing 
to  identify  him  as  the  party  being  in  the 
house.  We  are  of  opinion,  therefore,  that 
this  action  of  the  court  was  clearly  erron- 
eous, and  in  direct  violation  of  that  statute 
which  permits  the  Introduction  of  testimony 
in  aid  of  the  due  administration  of  Justice 
at  any  time  before  the  argument  has  been 
concluded. 

There  are  other  questions  In  the  case;  but 
they  may  not  arise  upon  another  trial,  and 
are  not  discussed. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded. 
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McGONNICO  T.  STATE. 

(Gonrt  of  CrimiBal  Appeala  of  Texas.    Ofct.  21, 

1908.) 
Cbimirai,  Law  (I  1090*)— Appeai>-Recobd— 

Statement  or  Facts— Bux  o»  EJxcbptioks 

—Review. 

In  the  absence  of  a  statement  of  facts  or 
a_  bill  of  exceptions  matters  presented  in  a  mo- 
tion for  a  new  trial  cannot  be  reviewed. 

[EM.  Note.— For  otlier  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2822;    Dec.  Dig.  |  1090.*] 

Appeal  from  District  Court,  Limestone 
County ;  L.  B.  Cobb,  Judge. 

Jethro  McConnlco  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Affirm- 
ed. 

F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  awarded 
a  term  of  10  years  in  the  penitentiary  for 
murder  in  the  second  degree. 

The  record  is  before  us.  without  a  state- 
ment of  facts  or  any  bill  of  exceptions.  The 
matters  presented  in  the  motion  for  a  new 
trial,  with  the  record  in  its  present  condition, 
cannot  be  reviewed. 

There  being  no  errors,  therefore,  shown  or 
sufficiently  presented  for  discussion,  the  Judg- 
ment is  affirmed. 


DAUGHTRY  v.  STATE. 

(Court  of  Criminal  Appeals  of  (Texas.    Oct.  21, 
1908.) 

Ddblinq  (J  4*)— Challenge  to  Figiit— Evi- 
dence. 

Evidence  fteM' insufficient  to  sustain  a  con- 
viction of  sending  a  challenge  to  prosecutor  to 
fight  a  duel  with  deadly  weapons,  with  intent 
to  kill  prosecutor. 

[Ed.  Note. — For  other  cases,  see  Dueling,  Dec. 
Dig.  8  4.*] 

Appeal  from  District  Court,  Lubbock  Coun- 
ty;   L.  S.  Kinder,  Judge. 

C.  Daughtry  was  convicted  of  sending  a 
challenge  to  prosecutor  to  flght  a  duel  with 
deadly  weapons,  and  he  appeals.  Reversed 
and  remanded. 

H.  C.  Ferguson  and  McGee  &  Puckett,  for 
appellant.  F.  J.  McCord,  Asst.  Atty.  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
with  and  convicted  of  sending  a  challenge  to 
one  J.  W.  Campbell  to  flght  a  duel  with  dead- 
ly weapons,  with  Intent  to  kill  and  murder 
said  Campbell. 

It  is  contended  that  the  evidence  falls 
to  show  that  appellant  sent  a  challenge  as 
charged.  Campbell  was  the  only  witness. 
He  testifled  that  in  the  evening,  after  he 
bad  left  his  office,  he  was  called  to  the  phone 
at  his  residence;  that  he  asked  who  it  was, 
and  was  Informed  that  it  was  C.  Daughtry; 
that   the   speaker   stated   that   he   had   re- 


ceived a  letter  from  Campbell  to  Campbell's 
sister,    wife   of  appellant,    in    which      some 
charges  were  made  against  Daughtry.       An 
explanation    was   demanded.      Campbell     in- 
formed the  speaker  that  he  did  not  wisb   to 
talk  with  him  about  private  matters     over 
the  phone,  and  requested  him  to  come    there 
and  talk  with  him,  and  that  he  wotildl    talt 
with   him  anywhere  as  a  gentleman    abont 
anything  necessary.     The  party  who    oa lied 
Campbell  over  the  phone  stated :    "I  will   be 
there  tomorrow  evening  at  4  o'clock,  and  I  de- 
mand that  you  meet  me."    Campbell  Inform- 
ed him  that  he  would  meet  him  at  any  trime. 
finally  saying  to  him,  "I  don't  want  to    talk 
to  you  over  the  phone  about  family  matters." 
Campbell  then  rang  oft,  hung  up  the  receiver. 
and  walked  away.    Campbell's  wife  and    sis- 
ter being  sick  at  the  time,  he  did  not  care   to 
talk,  as  they  might  hear  and  become   ex.eit- 
ed.     The  phone   rang   again.     The   speaker 
informed  Campbell  that  he  wanted  him     to 
stay  at  the  phone  and  hear  what  he  had    to 
say,  and  demanded  that  he  meet  him.     Caznp- 
bell   again   declined  to  talk  with  him    over 
the  phone.     The  party  said  he  would    meet 
him  at  his  hall  in  front  of  the  door.    Camp- 
bell declined  this,  but  said  he  would    meet 
the  speaker  anywhere.     Again  he  rang    oft 
and  hung  up  the  receiver.     This  ended    ttie 
matter,  except  two  letters,  one  of  which  was 
dated  at  Lubbock,  July  15,  1907,  and  directed 
to  J.   W.   Campbell,   Plalnvlew.     The  letter 
is  rather  rambling,  at  least  Is  not  very  coher- 
ent, and  the  writer  seems  to  have  had  some 
grievance  about  a  letter  he  charges  Camp- 
bell with  having  written.    This  letter  refer- 
red to  a  letter  the  writer  had  received.    Witli- 
out  going  into  the  details  of  this  letter,   get- 
ting down  to  that  portion  of  it  that  would 
suggest.    If   anything   does   suggest,    a    chal- 
lenge, we  find  this :    "Now,  waiving  all  cere- 
monies, will  you  meet  me  at  any  time   you 
may  suggest,  in  combat?    Now  my  blindness 
is   no   excuse,   since,   If  you   like,   you    may 
blindfold  yourself,  though  that  is  altogether 
as  you  like,  for  r  am  not  afraid  of  you,   and 
much   less   afraid   to   die.     Address    me     at 
Hereford,  advising  me  If  you  will  meet  ine  in 
combat,  select  your  weapons,  and  say  wheth- 
er or  not  you  wish  to  enter  the  combat  blind- 
folded."   Then  follows  another  letter,  dated 
the  16th  of  July,  1907.    This,  also,  was  pur- 
ported to  have  been  written  at  Lubbock,    In 
which  the  writer  retracted  some  things    he 
had  said  the  previous  day  about  the  mother 
of  Campbell.    This  expression  occurs  iu   tbe 
latter  letter:     "I  regard  you  as  a  man    not 
afraid  to  meet  me."    Both  letters  are  sign- 
ed, "C.  Daughtry."    Omitting  quite  a  lot   of 
matter  in  the  letters,  which  seems  to  have 
little  or  no  bearing  on  the  case,  outside   of 
showing  incoherent  anger,  this  is  about  the 
substance  of  the  case. 

We  are  of  opinion  this  evidence  does  not 
sustain  the  conviction.    If  the  language  quot- 
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ed  be  constraed  Into  an  offer  to  flght  Camp- 
bell wltb  deadly  ireapons,  so  as  to  bring  it 
wltbln  the  purview  of  the  statute  on  dueling 
or  Bending  challenges,  which  we  think  is 
somewhat  doubtful,  we  are  then  met  with 
tbls  trouble:  Campbell  does  not  undertake 
to  swear  that  It  was  appellant  talking  with 
hlin  over  the  phone,  nor  that  appellant  was 
the  man  who  sent  the  letters  or  wrote  them. 
Tbere  was  no  evidente  introduced,  except  as 
above  stated ;  no  witness  introduced,  except 
Caxnpbell,  and  he  does  not  swear  that  It 
was  the  handwriting  of  appellant ;  nor  is  his 
testimony,  in  onr  judgment,  sufficiently  co- 
Kent,  even  If  the  letters  contained  a  chal- 
lenge, to  connect  appellant  with  writing  and 
sending  the  letters.  There  may  be  some  sus- 
picious circumstances,  as  shown  in  the  state- 
ment; but  they  are  not  sufficient  to  au- 
thorize the  Incarceration  of  a  man  in  the 
penitentiary  under  article  715  of  the  Penal 
Code,  under  which  this  indictment  was  found. 
The  Judgment  Is  reversed,  and  the  cause  is 
remanded. 


GREEN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  21, 
1908.) 

ArPEAi,  AND  Ebbob  (J  701*)— Recobd— Ques- 
tions REVIEWAB1.B— Absence  or  Statement 
OF  Facts. 

In   the   absence   of   a  statement  of   facts. 

the   appellate  court  will  not  ordinarily  review 

assi^ments  questioning  the  snfficiency  and  cor- 

rcrtness  of  the  charge  of  the  court. 

fEd.   Note. — For  other  cases,  see  Appeal  and 

Error.  Cent.  Dig.  {  2933 ;   Dec.  Dig.  |  701.*] 

Appeal  from  District  Court,  Bastrop  Coun- 
ty;   Ed.  R.  Sinks,  Judge. 

Johnnie  Green  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Robert  A.  Bnxdcs,  for  appellant.  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  The  appellant  was  charged 
by  Indictment  In  the  district  court  of  Bastrop 
county  with  the  offense  of  murder.  He  was 
;mt  upon  his  trial  in  July,  1908,  In  said  court, 
and  was  by  the  jury  convicted,  and  his  pun- 
ishment assessed  at  death. 

The  record  diecloses  that,  preliminary  to 
the  main  trial,  tbere  was  some  suggestion 
made  that  appellant  was  Insane,  which  issue 
was  tried  In  safd  court  In  advance  of  the 
main  trial,  resulting  In  the  return  of  a  ver- 
dict by  the  jury  that  the  appellant  was  then 
sane.  Tbere  Is  no  statement  of  facts  In  the 
record,  notwithstanding  80  days  after  ad- 
journment was  allowed  within  which  to  file 
a  statement  of  facts. 

We  have  carefully  examined  the  charge  of 
the  court,  and  so  far  as  we  can  tell,  in  Utt 
atmence  of  a  statement  of  facta.  It  Is  unob- 
jectionable. The  only  Instruction  requested 
by  appellant^B  counsel  was  given  by  the  court 


There  are  some  complaints  of  the  charge  of 
the  court  made;  but  It  is  well  settled  that  in 
the  absence  of  a  statement  of  facts  we  can- 
not, ordinarily,  at  least,  review  assignments 
questioning  the  sufficiency  and  correctness  of 
the  charge  of  the  court.  Holloway  v.  State 
(Tex.  Or.  App.)  110  S.  W.  745,  and  authori- 
ties there  cited.  It  Is  a  matter  of  regret 
that.  In  a  case  with  the  assessment  of  the 
death  penalty,  we  are  not  aided  by  a  state- 
ment of  facts.  None,  however,  was  filed,  nor 
was  any  excuse  or  reastm  given  why  it  was 
not  done. 

As  presented  to  us,  notwithstanding  the 
awful  penalty  imposed  upon  appellant,  we 
are  without  discretion  in  the  matter,  and  the 
judgment  of  the  court  below  must  be  affirm- 
ed; and  It  is  so  ordered. 


MOLAND  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  21, 
fi)08.) 

Cbiminal  I^w  (|  109T*)— Appeai^Recobd— 
Stateuent  of  Pacts— Effect  of  Failube  to 
Make. 

Error  in  overruling  a  motion  for  new  trial 

on  the  ground  that  the  verdict  was  not  sustained 

by   the   evidence   cannot   be    considered,    in   the 

absence  of  a  statement  of  facts. 
[Ed.    Note. — For    other    cases,    see    Criminal 

Law,  Cent  Dig.  f§  2947,  2948;    Dec.  Dig.  { 

Appeal  from  District  Court  Ellis  County; 
F.  L.  Hawkins,  Judge. 

Aaron  Moland  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 


RAMSET,  J.  Appellant  was  convicted  in 
the  district  court  of  Ellis  county  of  the  of- 
fense of  burglary,  and  his  punishment  as- 
sessed at  Ave  years'  confinement  in  the  pen- 
itentiary. 

The  case  comes  to  us  without  either  state- 
ment of  facts  or  bills  of  exception.  The  only 
ground  of  the  motion  for  new  trial  filed  in 
the  court  below  was  to  the  effect  In  sub- 
stance, that  the  verdict  of  the  jury  was 
wholly  unsupported  by  the  evidence  intro- 
duced on  the  trial  of  the  cause.  In  the  ab- 
sence of  a  statement  of  facts,  it  is  evident 
that  we  cannot  consider  this  question. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  court  below  is  affirmed. 


STEEL  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  21, 
1908.) 

1.  Cbiminai.  Law  (§  778*)  — Defenses  — In - 
STBtrcnoNS. 

An  instruction,  on  a  trial  for  carrying  a 
weapon,  which  places  the  burden  on  accused  to 
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prove  beyond  a  reasonable  doubt  the  defense 
that  he  was  a  traveler,  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1849;    Dec.  Dig.  {  778.*] 

2.  Weapons  (J  17*) — Cabbyino  Weapons— In- 
structions—Defenses. 

Where,  on  a  trial  for  carrying  a  weapon, 
accused  admitted  having  a  pistol  about  his  i>er- 
soD,  and  testified  that  on  the  day  of  his  ar- 
rest he  had  started  out  to  make  a  collection 
tour  which  would  carry  him  through  several 
counties,  an  instruction  that  if  the  jury  believed 
beyond  a  reasonable  doubt  that  accused  bad  a 
pistol  about  his  person,  and  that  he  was  a 
traveler  pursuing  his  journey  and  engaged  in 
business  connected  with  the  same,  they  should 
acquit  him,  was  erroneous  as  requiring  the 
jury  to  find,  in  order  to  acquit  accused,  that 
he  was  in  the  pursuit  of  his  journey  and  also 
engaged  in  business  connected   therewith. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  f  31;    Dec.  Dig.  {  17.»] 

Appeal  from  Wood  County  Court;  J.  O. 
Rouse,  Judge. 

H.  F.  Steel  was  convicted  of  carrying  a 
pistol  on  his  person,  and  be  appeals.  Re- 
versed, and  cause  remanded. 

H.  C.  Geddle,  H.  F.  Boyett,  and  Jones  ft 
Jones,  for  appellant.  F.  J.  McCord,  Asst. 
Atty.  Gen.,  for  the  State. 

RAMSET,  J.  The  appellant  was  charged 
by  complaint  and  information  with  the  of- 
fense of  carrying  a  pistol  on  and  about  his 
person  on  the  18th  day  of  September,  1907. 
On  trial  in  the  county  court  of  Wood  county 
he  was  found  guilty  by  the  jury,  and  his 
punishment  assessed  at  a  fine  of  $100.  From 
this  judgment  he  appeals  to  this  court,  and 
asks  a  reversal  thereoi. 

We  think  the  judgment  of  the  court  below 
must  be  reversed.  There  was  evidence  intro- 
duced In  the  case  that  appellant  on  the  17th 
day  of  September,  1907,  had  a  plstcd  in  the 
house  of  Henry  Douglass,  In  the  town  of 
Mineola,  under  circumstances  which  probab- 
ly would  have  left  him.  If  the  testimony  had 
been  credited  by  the  jury,  substantially  with- 
out defense.  It  was  also  shown  by  the  state 
that  appellant  had  on  and  about  his  person 
a  pistol  In  the  town  of  Mineola  on  the  morn- 
ing of  September  18,  1907.  There  was  no 
election  by  the  state,  and  under  the  charge 
of  the  court  the  jury  were  authorized.  If  they 
credited  the  testimony  of  the  state,  to  find 
appellant  guilty  as  to  either  of  the  occasions 
on  which  it  was  claimed  be  had  a  pistol. 
Appellant  denied  that  he  bad  the  pistol  on 
the  night  of  the  17th  of  September  at  the 
home  of  Henry  Douglass.  He  admitted  hav- 
ing the  pistol  In  his  hack  on  the  next  day  at 
the  time  of  his  arrest  by  the  witness  Woods. 
His  claim  was  that  he  was  protected  In  hav- 
ing the  pistol  as  a  traveler.  He  testified.  In 
substance,  that  he  left  home  on  that  day  and 
had  started  out  to  make  a  collection  tour, 
which  would  carry  him  through  Hopkins, 
Rains,  Van  Zandt,  and  Smith  counties,  dur- 
ing which  time  he  expected,  and  It  was  his 


purpose,  to  collect  a  considerable  sum  of 
money  for  the  company  for  which  he  was 
working.  His  testimony  fully  supported  this 
contention. 

In  this  state  of  the  proof,  appellant's  coun- 
sel requested  the  court  to  give  the  following 
charge:  "If  yon  believe  from  the  evidence 
that,  at  the  tim6  the  defendant  was  arrested 
by  J.  B.  Woods  and  John  S.  Daniel,  the  de- 
fendant was  started  on  a  trip  to  Hopkins, 
Rains,  Van  Zandt,  and  other  counties,  then 
I  charge  yon  as  a  matter  of  fact  that  be  was 
a  traveler,  and  would  not  be  guilty  of  violat- 
ing the  law  by  reason  of  having  the  pistol  in 
his  possession  at  the  time."  This  charge  was 
by  the  court  refused.  The  court,  however, 
did  give  to  the  jury  the  following  charge: 
"If  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  had  on 
and  about  his  person  a  pistol,  as  charged,  if 
any,  and  that  he  was  a  traveler  pursuing  bis 
journey  and  engaged  In  business  connected 
with  the  same,  then  you  will  acquit  the  de- 
fendant." The  vice  of  this  charge,  apparent 
by  the  reading  of  same  is,  that  it  places  ttio 
burden  upon  appellant  to  prove  beyond  a  rea- 
sonable doubt  his  defense;  that  is,  that  he 
was  a  traveler.  It  Is  also  objectionable  in 
that  It  requires  that  he  must  be  both  In  the 
pursuit  of  his  journey  and  engaged  In  busi- 
ness connected  with  the  same.  This  is  so 
manifestly  erroneous  as  not  to  require  elabo- 
ration. 

For  the  errors  pointed  out,  the  judgment 
of  the  court  below  Is  reversed,  and  the  cause 
remanded. 


YOUNG  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Oct.  21. 
1908.) 

Cbiuinai.  Law  (J  1156*)— Appeal  —  Motion 

FOB  New  Tbiai/— Tike. 

Under  Code  Cr.  Proc.  art.  819,  requiring 
a  new  trial  to  be  applied  for  within  two  days 
after  conviction,  but  permitting  the  court  in 
felony  cases,  for  good  cause  shown,  to  allow  the 
application  to  be  made  at  any  time  before  ad- 
journment of  tbe  term,  where  a  motion  for  a 
new  trial  was  made  five  days  after  trial  and 
sentence,  the  denial  of  the  motion  will  not  be 
reviewed  in  the  absence  of  an  abuse  of  discre- 
tion. 

lEA.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  >3067;   Dec.  Dig.  S  1156.*] 

Appeal  from  District  Court,  Nueces  Coun- 
ty;  W.  B.  Hopkins,  Judge. 

Jasper  Young,  alias  Brooks,  was  convicted 
of  forgery,  and  be  appeals.    Affirmed. 

Jno.  L.  George,  for  appellant.  F.  3.  Mc- 
Cord, Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  Indicted  In 
the  district  court  of  Nueces  county  on  a 
charge  of  forgery;  the  allegation  being.  Id 
substance,  that  he  had  forged  a  check  for  the 
sum  of  |5  on  the  Corpus  Christ!  National 
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Bank.  On  trial  the  appellant  waB  found 
guilty,  and  bis  punishment  assessed  at  con- 
finement In  the  penitentiary  for  two  years. 

We  gather  from  the  record  that  appellant 
was  not  defended  by  counsel  on  the  original 
bearing.  No  motion  for  a  new  trial  was  filed 
until  five  days  after  the  verdict  of  guilty  was 
returned  against  him.  The  Judgment  of  gull- 
ty  bears  date  December  12,  1907.  The  mo- 
tion for  new  trial  was  filed  on  December  17th 
of  the  same  year.  A  motion  was  made  by 
the  district  attorney  to  strike  out  appellant's 
motion,  for  the  reason  that  same  was  not 
filed  within  two  days  after  the  rendition  of 
the  verdict,  and  because  not  filed  at  all  until 
after  the  court  had  pronounced  sentence  on 
appellant  on  said  verdict  of  conviction,  recit- 
ing and  averring  that  appellant  was  so  duly 
and  properly  sentenced  by  the  court  at  9:30 
o'clock  a.  m.  on  .the  17th  day  of  December, 
1907,  and  said  motion  for  a  new  trial  was 
filed  at  330  o'clock  p.  m.  on  the  same  day. 
Article  819  of  our  Code  of  Criminal  Proce- 
dure is  as  follows:  "A  new  trial  must  be  ap- 
plied for  within  two  days  after  the  convic- 
tion, but  for  good  cause  shown,  the  court 
In  cases  of  felony,  may  allow  the  application 
to  be  made  at  any  time  before  the  adjourn- 
ment of  the  term  at  which  the  conviction  was 
bad.  When  the  court  adjourns  before  the 
expiration  of  two  days  from  the  conviction, 
the  motion  shall  be  made  before  the  adjourn- 
ment." Under  this  provision  of  our  Code  of 
Criminal  Procedure  It  has  been  held  that  mo- 
tions for  new  trial  filed  more  than  two  days 
after  the  verdict,  where  no  sufficient  excuse 
Is  sliown  for  the  delay,  will  not  be  enter- 
tained. Valentine  v.  State,  6  Tex.  App.  439. 
Again,  it  has  been  held  that  the  article,  in 
effect,  confides  to  the  Judicial  discretion  of 
the  trial  court  the  determination  of  applica- 
tions for  new  trial  made  after  tlte  expiration 
of  two  days,  and  the  exercise  of  that  dis- 
cretion will  not  be  revised,  unless  it  has  been 
abused  to  the  defendant's  prejudice.  White 
V.  State,  10  Tex.  App.  167;  Bullock  v.  State, 
12  Tex.  App.  42;  Smith  v.  State,  15  Tex. 
App.  139;  Hernandez  v.  State,  18  Tex.  App. 
134,  61  Am.  Rep.  295. 

In  this  case  the  motion  for  new  trial  was 
not  filed  until  five  days  after  the  conviction. 
No  reason  or  excuse  Is  given  why  it  was  not 
filed  earlier:  nor,  indeed,  was  it  filed  imtll 
after  the  appellant  was  sentenced.  There  is 
no  bin  of  exceptions,  preserved  In  the  rec- 
ord, showing  any  reason  why  the  discretion 
Justly  confided  to  the  court  rtkonld  or  can  be 
revised  by  us.  Necessarily,  in  matters  of 
this  sort,  much  discretion  must  be  confided  to 
the  district  Judge.  We  know  in  practice  that 
motions  and  amended  motions  are  frequent- 
ly filed  after  the  expiration  of  two  days, 
and  we  cannot  assume  that  the  trial  court 
would  decline  to  entertain  a  motion  for  new 
trial  without  any  reasonable  and  Just  ground 
for  so  doing.     Under  the  condition  of  the 


record  as  here  presented,  we  must  assume, 
as  we  do,  that  there  was  no  abuae  of  the  dis- 
cretion of  the  trial  court,  so  that  it  results 
that  we  must  treat  the  case  as  if  no  motion 
had  been  presented.  If  this  is  correct,  it 
follows  of  necessity  that  article  723,  Code  of 
Criminal  Procedure,  which  provides:  "When- 
ever it  appears  by  the  record  in  any  crim- 
inal action,  upon  appeal  of  the  defendant, 
that  any  of  the  requirements  of  the  eight  pre- 
ceding articles  have  been  disregarded,  the 
Judgment  shall  not  be  reversed  unless  the 
error  appearing  from  the  record  was  calculat- 
ed to  injure  the  rights  of  the  defendant, 
which  error  shall  be  excepted  to  at  the  time 
of  the  trial,  or  on  motion  for  a  new  trial" — 
should  control  in  the  disposition  of  the  case. 
In  the  light  of  this  article  a  careful  inspec- 
tion of  the  record  does  not  disclose  the  de- 
nial of  any  substantial  right  to  appellant  of 
which  he  can  In  fairness  complain ;  nor,  in- 
deed, do  we  believe  that,  if  the  motion  might 
be  considered,  there  is  any  error  Justifying  or 
requiring  a  reversal  of  the  case. 

It  is  therefore  ordered  that  the  Judgment  of 
conviction  of  the  court  below  be,  and  the 
same  is  hereby,  affirmed. 


JONES  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Oct.  21, 
1908.) 

Cbikinal  Law  (J  1090*)— Appeal— Recobd— 

New  Trial. 

In  the  absence  of  a  statement  of  facts  or 
bill  of  exceptions  in  the  record,  matters  pre- 
sented in  a  motion  for  a  new  trial  cannot  be 
reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2822;   Dec.  Dig.  S  1090.*] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  James  R.  Harper,  Judge. 

Sam  Jones  was  convicted  of  theft,  and  he 
appeals.     Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
theft,  and  his  punishment  assessed  at  two 
years'  confinement  in  the  penitentiary. 

The  record  is  before  us  without  a  state- 
ment of  facts  or  bill  of  exceptions.  The  mat- 
ters presented  In  the  motion  for  a  new  trial, 
with  the  record  In  Its  present  condition,  can- 
not be  reviewed. 

There  being  no  error,  therefore,  shown,  the 
Judgment  is  affirmed. 


Ex  parte  COLEMAN. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  12, 

1908.     Rehearing  Denied  Jane  24,  1908.) 

1.    EXTBADITION   (i  24*)— DUTT  OF  STATES. 

The  provision  of  the  United  States  Consti- 
tution requiring  the  surrender  of  fugitives  from 
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Jnstiee  i*  ia  tbe  natnie  «(  •  treaty  •tipolation 
Mtweoi  the  statea,  equally  binding  on  eadi 
state  and  its  officers,  so  that,  where  the  proceed- 
inn  are  recolar,  the  aecatire  of  the  state  oo 
which  the  demand  is  made  has  no  discretion  to 
refuse  to  honor  it. 

[Ed.  Kote. — For  other  cases,  see  Extradition, 
Cent  Dig.  I  28;   Dec.  Dig.  {  24.*] 

2.  EXTSADITI02I  (i  3C*)— Wabsast— ClXUCAI. 
EbboCs. 

Where  extradition  papers  showed  that  the 
allied  fugitive  from  justice  was  charged  by 
affidaTit,  a  recital  in  the  warrant  of  the  Gov- 
ernor of  the  state  on  which  the  demand  was 
made  that  tbe  fogitire  was  cliarged  by  indict- 
ment was  a  mere  immaterial  clerical  error. 

[Ed.  Note. — For  other  cases,  see  EJxtradition, 
Cent  Dig.  ff  40-43;    Dec.  Dig.  f  36.*] 

3.  EZTRADITTOH      (|     30*)  —  "FUOIIIVK      ROM 
jDimCE." 

That  petitioner  remained  in  Alabama  for 
some  time  after  an  alleged  homicide,  then  moved 
to  Georgia,  remaining  in  constant  communica- 
tion with  tbe  Aialmma  antborities,  and  where 
bis  location  was  Icnown  to  them  when  he  moved 
to  Texas,  where  he  lived  for  a  number  of  yean 
before  extradition  proceedings  were  instituted, 
did  not  prevent  him  from  being  a  "fugitive  from 
justice"  within  the  extradition  law,  which  term 
includes  any  person  who  commits  a  crime  in  one 
state  for  which  he  is  indicted,  and  deiMirts  there- 
from and  is  found  in  another  state. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent  Dig.  |  32 ;   Dec  Dig.  30.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  2995,  2996.] 

4.  EXTBADITION  (i  32*)— INDICTMENT. 

Where  extradition  proceedings  were  based 
on  a  sufficient  affidavit,  it  was  not  material  that, 
after  arrest  of  accused  in  the  state  to  which  he 
fled,  the  sheriff  having  him  in  charge  was  fur- 
nished with  an  objectionable  indictment  by  tbe 
authorities  of  the  demanding  state. 

(Ed.  Note. — For  other  cases,  see  Extradition, 
Cent.  Dig.  i  38;   Dec  Dig.  |  32.*] 

5.  BXTBADITIOH     (§    32*)  —  ELEMENTS     OF    OF- 
FENSE—TiME  AND  Place. 

Where  extradition  proceedings  were  insti- 
tated  by  Alabama  to  prosecute  petitioner  for  an 
alleged  homicide  committed  in  that  state,  un- 
der the  laws  of  which  it  was  not  essential  that 
the  indictment  should  charge  either  the  time  or 
venue  of  the  offense,  an  indictment  omitting  such 
elements  was  not  objectionable  for  that  reason 
in  the  extradition  proceedings. 

[EM.  Note. — For  other  cases,  see  Extradition, 
Cent.  Dig.  |  38 ;   Dec  Dig.  {  32.*] 

6.  Habeas  Corpus  (!  30*)— Grounds  fob  Rk- 

LIEF— ERBOBS  and   IBBEOULABITIES. 

An  alleged  fugitive  from  justice  in  extradi- 
tion proceedings  will  not  be  discharged  on  habeas 
corpus  because  of  substantial  defects  in  the  in- 
dictment under  the  laws  of  the  demanding  state ; 
it  being  sufficient  that  be  is  charged  by  indict- 
ment with  the  offense  and  that  all  other  pre- 
requisites to  extradition  are  complied  with. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  i  25 ;   Dec.  Dig.  $  30.*] 

Application  for  a  writ  of  habeas  corpus  by 
William  H.  Coleman.  Writ  denied.  PeOtlon- 
er  remanded. 

Crawford  &  Iiamar  and  M.  L.  Dye,  for  ap- 
pellant. Walter  P.  Seay,  Lee  Richardson, 
and  F.  J.  HcCord,  Asst  Atty.  Gen.,  for  the 
State. 


BROOKS,  J.  This  Is  an  original  applica- 
tion for  a  writ  of  habeas  corpus,  which  -was 
granted  by  this  court,  and  relator  Insists  tliat 
he  is  Illegally  restrained  of  his  liberty  by  A. 
L.  Ledbetter,  sheriff  of  Dallas  county,  Tex., 
for  various  reasons,  and  asks  tms  court  to 
release  him.  After  the  original  application 
was  granted  by  this  court,  the  sheriff  came  In 
and  made  return  showing  that  he  held  rela- 
tor In  custody  under  a  writ  of  arrest  Issued 
by  John  G.  Bradley,  clerk  of  the  criminal 
court  of  Jefferson  county,  Ala. ;  seconcL,  a 
warrant  of  arrest  Issued  by  J.  F.  Williams, 
justice  of  the  peace,  precinct  No.  1,  Dallas 
county,  Tex.;  third,  an  authorization  for 
the  person  of  Henry  Coleman,  Issued  to  Rob- 
ert L.  Collier  on  January  7,  1908,  by  B.  B. 
Comer,  Governor  of  the  state  of  Alabama,  a 
copy  of  which  ia  attached ;  fourth,  an  execu- 
tive warrant  for  the  custody  of  Henry  Cole- 
man, Issued  on  the  13th  day  of  January, 
1908,  by  his  excellency,  T.  M.  Campbell,  Gov- 
ernor of  the  state  of  Texas.  A  copy  of  all  of 
said  papers  Is  attached  to  the  sherlfTs  re- 
turn. 

After  the  above  return  was  made,  the  sher- 
iff amended  his  return,  which  was  entirely 
proper.  .  The  same  shows  that.  In  addition  to 
the  above,  he  holds  relator  by  virtue  of  (a) 
an  affidavit  filed  by  Ellsha  A.  Reeves  In  the 
criminal  court  of  Jefferson  county,  Ala.,  on 
the  6th  day  of  January,  1908,  charging  the 
relator  with  murder;  (b)  a  petition,  filed  and 
sworn  to  by  H.  P.  Heflln,  solicitor  of  Jeffer- 
son county,  Ala.,  signed  and  sworn  to  on  the 
6th  day  of  January,  A.  D.  1908,  which  peti- 
tion prays  for  the  extradition  of  relator,  to 
the  end  that  he  may  be  returned  to  the  state 
of  Alabama  to  be  prosecuted  for  the  crime  of 
murder ;  (c)  a  warrant  of  arrest.  Issued  by  S. 
L.  Weaver,  Judge  of  the  criminal  court  of 
Jefferson  county,  Ala.,  for  the  arrest  of  the 
relator  on  a  charge  of  murder,  tbe  said  war- 
rant being  Issued  on  January  6,  1908;  (d) 
a  requisition  Issued  by  the  Governor  of  the 
state  of  Alabama,  directed  to  the  Governor  of 
the  state  of  Texas,  requesting  that  the  re- 
lator be  apprehended  and  delivered  to  Rob- 
ert L.  Collier,  to  be  conveyed  to  tbe  state  of 
Alabama,  to  be  prosecuted  for  the  crime  of 
murder  of  which  he  stands  charged  in  the 
state  of  Alabama;  (e)  a  written  authoriza- 
tion. Issued  by  the  Governor  of  the  state  of 
Alabama,  which  confers  authority  on  Rob- 
ert L.  Collier  to  receive  for  the  authorities  of 
the  state  of  Alabama,  to  answer  to  a  chnrge 
of  murder  alleged  to  have  been  committeil  In 
said  state,  the  said  authorization  having  been 
issued  on  January  7,  1908,  a  copy  of  which  Is 
attached  to  the  relator's  petition,  and  the 
original  of  which  is  on  file  in  this  court ;  (f) 
an  executive  warrant  Issued  by  the  Governor 
of  the  state  of  Texas,  on  January  13,  1908. 
which  warrant  authorizes  the  relator's  de- 
livery to  Robert  L.  Collier,  to  be  conveyed  to 
the  state  of  Alabama,  to  be  tried  on  a  charge 


•For  other  ck*m  sm  tame  topic  and  section  NVMBER  In  Dec.  ft  Am.  Digs.  1807  to  date,  *  Reporter  Indexes 


Digitized  by  LjOOQ IC 


Tex^ 


BX  PARTE  COLEMAN. 


19 


of  murder  to  said  state,  a  copy  of  which  ex- 
ecutive warrant  Is  attached  to  relator's  peti- 
tion filed  herein,  and  the  original  of  which  Is 
on  file  In  this  court 

The  requisition  of  the  GoTcmor  of  the 
state  of  Alabama  reads  as  follows: 

"Executive  Department,  State  of  Alabama. 
The  Governor  of  the  State  of  Alabama,  to  his 
Excellency,  the  Governor  of  Texas:  Where- 
as, it  appears  by  the  annexed  copy  of  an  affi- 
davit, which  Is  hereby  duly  certified  to  be 
authentic  to  accordance  with  the  laws  of  this 
state,  that  Henry  Coleman  stands  charged 
with  the  crime  of  murder,  committed  to  the 
county  of  Jefferson,  In  this  state,  and  It  has 
been  represented  to  me  that  Henry  Coleman 
has  fled  from  Justice  of  this  state  and  has 
taken  refuge  In  the  state:  Now,  therefore, 
pursuant  to  the  provisions  of  the  Constitu- 
tion and  laws  of  the  United  States  In  such 
case  made  and  provided,  I  request  that  you 
cause  the  said  Henry  Coleman  to  be  appre- 
hended and  delivered  to  Robt  Ii.  Collier,  who 
Is  hereby  authorized  to  receive  and  convey 
him  to  the  state  of  Alabama,  there  to  be 
dealt  with  according  to  law.  In  witness 
whereof,  I  have  hereunto  set  my  hand  and 
caused  the  great  seal  of  the  state  to  be  affix- 
ed at  the  capltol,  to  the  city  of  Montgomery, 
this  7th  day  of  Jan'y,  to  the  year  of  our 
Lord  one  thousand  nine  hundred  and  eight, 
and  In  the  one  hundred  and  thirty-second 
year  of  American  Independence.  B,  B.  Com- 
er. Governor  of  Alabama.  [Seal.]  By  the 
Governor:  Frank  N.  Julian,  Secretary  of 
State." 

The  affidavit  upon  which  said  requisition  of 
the  Governor  of  Alabama  is  issued  Is  as  fol- 
lows: 

"State  of  Alabama,  Jefferson  County. 
Crimtoal  Court  Before  me,  John  G.  Brad- 
ley, clerk  of  the  criminal  court  personally  ap- 
peared H.  P.  Hefiln,  who  prosecutes  for  the 
state  to  said  county,  who  upon  oath  says  that 
Henry  Coleman  stands  charged  to  said  coun- 
ty with  the  offense  of  murder;  that  said 
Henry  Coleman  Is  now  a  fugitive  from  Jus- 
tice in  this  state,  and  has  taken  refuge  in 
the  state  of  Texas ;  that  this  application  for 
his  extradition  Is  made  in  good  faith,  for  the 
sole  purpose  of  prosecuting  him  for  the  of- 
fense with  which  he  is  charged,  and  not  to 
procure  his  presence  here  to  serve  him  with 
any  civil  process,  nor  to  collect  a  debt,  nor 
to  enforce  any  claim,  nor  for  any  other  Im- 
proi)er  purpose;  that  he  has  Investigated  the 
facts  to  this  case,  and  Is  of  the  optoion  that 
a  conviction  will  be  had.  And  the  petition 
recommends  Robert  ti.  Collier  as  commission- 
er on  the  part  of  the  state  of  Alabama  to  re- 
ceive this  prisoner.  H.  P.  Heflto,  Solicitor  of 
Jefferson  County,  Alabama. 

"Sworn  to  and  subscribed  before  me  this 
6th  day  of  January,  1908.  John  G.  Bradley, 
Clerk  of  the  Criminal  Court  of  Jefferson 
County,  Ala." 

The  accompanying  affidavit  of  Ellsha  A. 
Reeves  reads  as  follows: 


'The  State  of  Alabama,  Jefferson  County. 
Th'e   Criminal    Court   of   Jefferson   County, 

-: Term,   190 — .     Personally   appeared 

before  me,  S.  L.  Weaver,  associate  judge  of 
the  criminal  court  of  Jefferson  county,  In  and 
for  said  county,  Ellsha  A.  Reeves,  who,  betog 
duly  sworn,  says  that  Henry  Coleman,  whose 
other  and  further  name  Is  unknown  to  af- 
fiant, within  twelve  months  before  making 
this  affidavit  to  said  county,  did  unlawfully 
and  with  malice  aforethought  kill  James  Cor- 
dray  by  shooting  him  with  a  pistol,  against 
the  peace  and  dignity  of  the  state  of  Ala- 
bama.   Ellsha  A.  Reeves. 

"Subscribed  and  sworn  to  before  me  this 
6th  day  of  January,  1908.  S.  L.  Weaver,  As- 
sociate Judge  of  the  Criminal  Court  of  Jef- 
ferson County." 

The  warrant  of  arrest  is  as  follows: 

"The  State  of  Alabama,  Jefferson  County. 
To  any  Lawful  Officer  of  Said  County — Greet- 
ing: You  are  hereby  commanded  to  arrest 
Henry  Coleman,  whose  other  and  further 
name  Is  unknown  to  affiant,  and  brtog  him 
before  the  Judge  of  the  court  of  Jefferson 
county  at  the  present  term  of  said  court,  to 
answer  the  state  of  Alabama  on  a  charge  of 
murder  preferred  by  Ellsha  A.  Reeves.  Wit- 
ness my  hand  this  6th  day  of  January,  1908. 
S.  L.  Weaver,  Judge  of  the  Criminal  Court  of 
Jefferson  county. 

"Witnesses    for    State:    ,    residence 

Geo.  W.  Courson,  Deputy  Sheriff; 


W.  J.  McGrall,  City ;  W.  D.  Paris,  City." 

The  certificate  of  the  clerk  to  said  war- 
rant Is  todorsed  thereon  as  follows: 

"The  State  of  Alabama,  Jefferson  County. 
I,  John  G. ,  Bradley,  clerk  of  the  criminal 
court  of  Jefferson  county,  to  and  for  said 
county  and  state,  do  hereby  certify  that  the 
within  and  foregoing  is  a  true,  complete, 
and  correct  copy  of  the  affidavit  and  warrant 
now  on  file  In  my  office,  In  a  cause  wherein 
the  state  of  Alabama  Is  plaintiff  and  Henry 
Coleman  Is  defendant  which  cause  is  now 
pending  for  trial.  Witness  my  hand  this 
6th  day  of  January,  1908.  John  G.  Bradleyi 
Clerk." 

The  requisition  issued  by  the  Governor  of 
the  state  of  Texas  Is  as  follows: 

"The  State  of  Texas,  to  All  and  Singular 
the  Sheriffs,  Constables,  and  Other  Civil  Of- 
ficers of  said  State:  Whereas,  it  has  been 
made  known  to  me  by  the  Governor  of  the 
state  of  Alabama  that  Henry  Coleman  stands 
charged  by  Indictment  before  the  proper  au- 
thorities with  the  crime  of  murder,  com- 
mitted in  said  state,  and  that  the  said  de- 
fendant has  taken  refuge  In  the  State  of 
Texas;  and  whereas,  the  said  Governor,  in 
pursuance  of  the  Constitution  and  laws  of  - 
the  United  States,  has  demanded  of  me  that 
I  cause  the  said  fugitive  to  be  arrested  and 
delivered  to  Robt.  L.  Collier,  who  is,  as  Is 
satisfactorily  shown,  duly  authorized  to  re- 
ceive him  Into  custody  and  convey  him  back 
to  said  state;  and  whereas,  said  demand  is 
accompanied  by  copy  of  said  indictment,  du- 
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ly  certified  as  authentic  by  the  Goyernor  of 
said  state:  Now,  therefore,  I,  T.  M.  Camp- 
bell, Governor  of  Texas,  by  vlrtiie  of  the  au- 
thority rested  In  me  by  the  Constitution  and 
laws  of  this  state  and  of  the  United  States, 
do  issue  this  my  warrant,  commanding  all 
sheriffs,  constables,  and  other  cItU  otBcers 
of  this  state  to  arrest  and  aid  and  assist  In 
arresting  said  fugitive,  and  to  deliver  him, 
when  arrested,  to  the  said  agent.  In  order 
that  he  may  be  taken  back  to  said  state,  to 
be  dealt  with  for  said  crime.  In  testimony 
whereof,  I  have  hereunto  signed  my  name 
and  have  caused  the  seal  to  be  hereon  Im- 
pressed, at  Austin,  Texas,  this  13th  day  of 
January,  A.  D.  1906.  T.  M.  Campbell,  Gov- 
ernor. 

"By  the  Governor:  !•,  T.  Dasblell,  Secre- 
tary of  State." 

The  original  authorization  is  as  follows: 

"Executive  Department,  State  of  Alabama. 
The  Governor  of  the  State  of  Alabama,  to 
All  to  Whom  These  Presents  shall  Come — 
Greeting:  Know  ye  that  Robt  L.  Collier  is 
hereby  authorized  and  empowered,  as  agent 
on  the  part  of  this  state,  to  receive  from  the 
proper  authorities  of  the  state  of  Texas 
Henry  Coleman,  charged  with  the  crime  of 
murder,  and  who  Is  a  fugitive  from  Justice, 
and  convey  him  to  this  state,  to  be  dealt 
with  according  to  law.  All  persons  are 
therefore  requested  to  permit  the  said  agent 
at  bis  own  proper  cost  to  remove  the  said 
Henry  Coleman  unmolested  Into  this  state; 
the  said  agent  peaceably  and  lawfully  be- 
having. In  witness  whereof,  I  have  hereun- 
to set  my  hand  and  caused  the  great  seal  of 
the  state  to  be  affixed  at  the  capitol  In  the 
city  of  Montgomery,  this  7th  day  of  Jan'y, 
in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  eight,  and  In  the  one  hundred 
and  thirty-second  year  of  American  Inde- 
pendence. B.  B.  Comer,  Governor  of  Ala- 
bama. 

"By  the  Governor:  FranK  N.  Julian,  Sec- 
retary of  State." 

On  the  trial  of  the  case  before  this  court 
evidence  was  Introduced  showing  conclusive- 
ly that  W.  H.  Coleman  Is  the  relator.  H<?nr.v 
CoU-nian,  the  man  called  for  in  the  executive 
warrant.  Relator  filed  what  he  terms  a  con- 
travention of  the  last  statement;  but,  after 
a  cnreful  perusal  of  same,  we  find  that  there 
is  no  dispute  thereof  offered  of  the  statement 
that  he  is  the  person  wanted  under  the  Gov- 
ernor's warrant.  But  he  insists  that  after 
he  committed  the  homicide  he  remained  In 
Alabama  for  some  time,  then  went  to  Geor- 
gia, and  bad  been  living  in  Texas  a  number 
of  years;  but  In  no  respect  does  he  dispute 
the  fact  that  he  is  the  same  person  for  whom 
the  Governor  of  this  state  Issued  his  requisi- 
tion, or  executive  warrant.  We  do  not  deem 
It  necessary  to  comment  in  detail  on  the 
evidence  on  this  question;  but  this,  as  we 
understand  It,  Is  the  legal  effect  and  proof 
upon  the  question  as  to  relator's  identity. 
Then  we  are  relegated  back  to  the  question 


of  the  sufficiency  of  tlie  papers  upon  wlilch 
the  executive  warrant  Is  Issued. 

In  approaching  the  question  in  this  case, 
we  deem  It  appropriate  and  quite  apt  to 
quote  the  language  used  by  that  great  jo- 
Tist,  Judge  Roberts,  In  the  case  of  Hibler  ▼. 
State,  43  Tex.  203,  in  discussing  the  duty  of 
one  Governor  to  honor  a  requisition,  -when 
properly  made:  "This  provision  of  the  Con- 
stitution of  the  United  States,  requiring  the 
surrender  of  fugitives  from  justice,  la  in 
the  nature  of  a  treaty  stipulation  between 
the  states  of  the  Union,  and  it  is  equally 
binding  upon  each  state  and  all  of  the  officers 
thereof,  for  its  faithful  execution,  as  though 
it  was  a  part  of  the  Constitution  of  each 
state,  whether  Congress  had  passed  laws 
relating  thereto  or  not.  Those  laws  have 
been  passed  to  establish  uniformity  in  the 
mode  of  performing  this  constitutional  duty 
resting  upon  each  state.  When  Its  execution 
Is  put  into  active  operation  by  the  proper 
authority  of  this  state,  the  Governor,  based 
upon  the  authentic  information  and  demand 
as  required  by  law.  It  is  equally  obligatory 
upon  all  of  the  officers  of  this  state  as  is 
the  enforcement  of  any  criminal  proceeding 
under  the  Constitution  and  laws  of  this 
state;  and  any  undue  means  resorted  to  for 
the  purpose  of  thwarting  or  preventing  the 
due  execution  of  this  duty  of  the  states  are 
equally  to  be  reprehended.  This  may  be 
done  by  abusing  and  perverting  the  privi- 
leges of  the  writ  of  habeas  corpus,  as  well  as 
by  any  other  means.  This  Is  a  great  writ  of 
liberty,  by  being  left  unshackled  with  forms 
and  conditions  In  the  mode  of  obtaining  It. 
Therefore  it  can  easily  be  obtained  where 
there  Is  no  foundation  for  it  in  fact  or  In 
law."  We  recognize,  as  suggested  by  the 
learned  judge,  that  the  beneficent  writ  of 
habeas  corpus  unshackled,  as  It  Is  and  ought 
to  be,  can  be  used  as  a  means  of  frustrating 
the  orderly  proceedings  and  due  administra- 
tion of  the  laws  of  this  state,  and  we  hold 
that  in  this  case  the  relator  has  abused  the 
principle  of  the  writ.  In  that  there  is  no 
merit  in  bis  Insistence  that  he  is  illegally  re- 
strained of  his  liberty.  But  under  relator's 
insistence  we  will  now  proceed  to  pass  upon 
many,  if  not  all,  of  his  insistences  why  he 
should  be  released. 

We  will  first  consider  the  supposed  defects 
In  the  papers  Issued  by  the  Governor  of 
this  state.  It  will  be  seen,  from  the  wamint 
above  copied,  that  the  Governor  says  Hen- 
ry Coleman  stands  charged  by  indictment  be- 
fore the  proper  authorities  with  the  crime 
of  murder;  whereas,  in  truth  and  In  fact, 
he  Is  charged  by  an  affidavit,  as  indicated  by 
the  affidavit  of  Eilsha  A.  Reeves,  above  copi-* 
ed.    This  is  a  mere  clerical  error,  since  we 

can  look,  and  must  look,  to  both  papers 

that  Is,  the  executive  warrant  and  the  afH- 
davit — and,  when  construed  together,  it  clear. 
ly  appears  to  have  been  a  clerical  error,  in 
using  the  word  "indictment"  in  the  executive 
warrant.    The  Supreme  Court  of  New  Hamp- 
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shire,  in  tbe  case  of  State  ex  rel.  Mansey  v. 
Clough,  72  N.  H.  178,  53  Atl.  1086,  67  L  B. 
A.  946,  says  tliat  a  Governor'a  warrant  for 
the  arrest  of  a  fugitiye  from  Jnstlce  Is  not 
void  because  It  describes  tbe  ofTense  as  ut> 
terlng  forged  wills,  where  the  Indictment  In 
each  covmt  charged  the  ottering  and  publica- 
tion as  true  of  a  "certain  forged  instrument 
purporting  to  be  a  will,"  where,  by  reference 
to  the  indlctmoit,  the  meaning  of  the  war- 
rant is  rendered  plain  and  definite.  So  in 
this  case,  by  reference  to  the  warrant  of  the 
execntiye,  it  will  be  seen  that  It  was  the 
sheerest  inadvertence  that,  the  word  "indict- 
ment," instead  of  "affldavlt,"  was  used.  Fur- 
thermore, said  last-cited  case  holds  that  a 
finding  that  an  accused  is  a  fugitive  from 
Justice  Is  not  precluded  by  the  fact  that  the 
indictment  shows  that  the  oflfenses  were  com- 
mitted more  than  six  years  before  the  in- 
dictment was  found.  The  application  of  the 
last-cited  principle  is  pertinent,  in  this :  Ap- 
pellant insisted  by  his  affidavit  and  testi- 
mony that  by  reason  of  the  fact  that  he  re- 
mained in  Alabama  for  some  tlpae  afto:  the 
homicide,  moved  to  Georgia,  remaining  in 
constant  communication  with  the  authorities 
In  Alabama,  or  at  least  his  whereabouts  be- 
ing well  known  by  them,  and  moved  from 
tbe  last-named  state  to  Texas,  where  he  has 
lived  a  number  of  years,  precludes  the  con- 
clusion that  he  is  a  fugitive  from  justice. 
This  proposition  is  furthermore  answered  by 
Judge  Roberts  in  the  case  of  Hlbler  v.  State, 
43  Tex.  203.  It  Is  there  held  that  "a  per- 
son who  commits  a  crime  in  one  state,  for 
which  he  Is  indicted,  and  departs  therefrom, 
and  is  found  in  another  state,  may  well  be 
regarded  as  a  fugitive  from  Justice  in  the 
sense  in  which  it  is  here  used." 

It  seems  that  after  the  arrest  of  relator 
the  Rberiff  of  Dallas  county,  who  now  has 
hIVn  in  charge,  was  furnished  an  indictment, 
which  indictment  does  not  state  the  county 
or  the  state  In  which  the  crime  was  commit- 
ted, nor  the  date  thereof.  The  statement  is 
made  in  the  evidence  that  this  indictment 
was  furnished  the  sheriff  by  the  ofBcers  of 
the  state  of  Alabama.  It  will  be  noted,  how- 
ever, that  the  Governor  of  this  state  granted 
the  requisition  upon  an  affidavit,  and  not 
upon  an  indictment.  The  affidavit  was  made 
and  the  requisition  g^ranted  prior  to  the  time 
the  indictment  was  found,  and  is  in  no  sense 
a  predicate  for  assaulting  the  validity  of 
the  executive  warrant  of  this  state.  How- 
ever, even  if  appellant's  inslBtence  be  cor- 
rect, in  the  case  of  Ex  parte  Pearce,  32  Tex. 
Cr.  K.  306,  23  S.  W.  16,  this  court  decided 
this  question  against  appellant  in  the  follow- 
ing language:  "In  the  case  at  bar  there  is 
no  question  as  to  the  nature  of  the  crimA 
charged,  and  that  they  are  offenses  against  the 
laws  of  Alabama.  Embezzlement  and  theft 
are  crimes  in  every  state  of  the  Union.  Nei- 
ther time  nor  place  are  essential  elements  In 
said  crimes.  We  do  not  think  an  Indictment 
failing  to  charge  time  and  venae  must  neces- 


sarily be  fatally  defective  In  every  state  in  the 
Union,  whatever  be  its  statutes  or  forms  of 
proceeding.  In  tbe  case  of  Noles  v.  State,  24 
Ala.  693,  this  question  was  passed  on  by  the 
Supreme  Court,  which  held  that  the  then 
Code,  dispensing  with  the  necessity  of  allega- 
tion of  time  and  venue,  but  requiring  proof 
thereof,  was  not  against  tbe  Bill  of  Rights ; 
that  the  accusation  of  tbe  commission  of 
crime  is  the  gravamen  of  the  indictment  that 
could  not  be  dispensed  with,  but  the  particu- 
lars as  to  time,  place,  and  circumstance,  not 
constituting  essential  elements  in  tbe  crime, 
may  be  dispensed  with  by  statute,  and  be 
left  as  a  matter  of  proof  in  establishing  ju- 
risdiction." So,  if  relator  was  held,  as  he  in- 
sists, under  an  indictment  that  states  no  ven- 
ue, that  states  no  time,  under  the  above  ex- 
cerpt from  the  decision  last  cited,  it  will  be 
seen  that,  under  the  laws  of  the  state  of  Ala- 
bama, these  are  not  requisites  of  an  indict- 
ment in  said  state.  Tbe  indictment  is  pre- 
ferred by  a  grand  Jury  of  Jefferson  county, 
Ala.  So,  even  conceding,  as  stated,  relator's 
insistence  that  the  requisition  was  granted 
upon  the  indictment  above  described,  still 
this  would  not  vitiate  the  proceedings  or  en- 
title relator  to  be  discharged.  In  the  Pearce 
Case,  last  cited,  the  lamented  Judge  Hurt 
very  aptly  put  the  duty  of  this  court  on  tbe 
question  of  requisition,  as  follows:  "Our 
position  upon  this  question  is  that  If  it  rea- 
sonably appears  upon  the  trial  of  the  habeas 
corpns  that  the  relator  is  charged  by  indict- 
ment in  the  demanding  state,  whether  the 
indictment  be  sufficient  or  not  under  the  law 
of  that  state,  the  court  trying  the  habeas  cor- 
pus will  not  discharge  the  relator  because  of 
substantial  defects  in  the  indictment  under 
the  laws  of  the  demanding  state.  To  require 
this  would  entail  upon  the  court  an  investi- 
gation of  the  sufficiency  of  the  indictment  In 
the  demanding  state,  when  the  true  rule  is 
that,  if  it  appears  to  the  court  that  he  is 
charged  by  indictment  with  an  offense,  all 
other  prerequisites  being  complied  with,  the 
applicant  should  be  extradited."  The  last  ex- 
pression of  this  court  upon  this  question 
was  In  the  case  of  EIx  parte  Denning,  100  S. 
W.  401,  18  Tex.  Ct.  Rep.  740.  The  requisi- 
tion in  that  case  presented  to  tbe  Governor 
contained  the  following  requisites :  "(1)  That 
the  affidavit  had  been  lodged  in  the  demand- 
ing state.  (2)  Tbe  demand  was  made  by  the 
Governor  of  that  state,  stating  that  the  affi- 
davit was  authentic.  This  left  no  discretion 
to  the  executive  of  this  state.  The  law  is 
mandatory  when  these  two  requirements  are 
made,  and  there  is  but  one  thing  for  the 
executive  of  this  state  to  do,  and  that  is  to 
issue  the  warrant,  after  ascertaining  that 
the  party  was  in  fact  a  fugitive  within  the 
borders  of  this  state,  the  manner  of  which 
ascertainm^t  is  left  entirely  to  the  discre- 
tion of  the  Governor  of  the  fugitive  state." 

The  papers  before  us  are  In  all  things  form- 
al, and,  as  stated  at  the  outset  of  this  opin- 
ion, there  can  be  no  serious  cavil  over  the 
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fact  that  the  sheriff  of  this  county  legally 
holds  said  relator  under  said  executlye  war- 
rant, and  he  Is  hereby  remanded  to  the  cus- 
tody of  said  A.  L.  Ledbetter,  sheriff  of  Dallas 
county,  to  be  turned  over  by  him  to  Robert 
Ii.  Collier,  who  has  heretofore  been  authoriz- 
ed by  the  Governor  of  Alabama  to  receive 
blm  and  carry  him  from  this  state  to  the 
state  of  Alabama, 


DB  ROACH  et  al.  v.  CLARDY  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct  14, 
1908.    On  Rehearing,  Nov.  4,  1908.) 

1.  DcEDS  (8  38*)  —  ExcKPTiOHS  —  Validitt— 
Uhcicbtairtt  of  Excepted  Past — Effect. 

A  grant  of  a  certain  entire  tract^  exceptins 
a  part  thereof,  is  not  executory,  and,  if  the  land 
excepted  is  not  described  with  certainty,  the 
exception  will  fail,  and  not  the  grant,  as  the 
uncertainty  affects  the  exception  only. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  I  72;   Dec  Dig.  {  38.»] 

2.  Deeds  (t  137*)  —  Exceptions  —  Constbdc- 

TION. 

A  grant  of  all  "that  portion  of  a  tract  of 
150  acres,"  described,  except  certain  parcels  pre- 
viously conveyed,  and  excepting  further  "three 
acres  upon  which  our  residence  now  is,  and  ad- 
joining the  same,"  was  a  grant  of  the  entire 
150  acres  excepting  therefrom  what  had  been 
conveyed  and  the  three  acres,  and  not  of  that 
portion  of  the  160  acres  remaining  after  taking 
away  the  excepted  parts. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  457;   Dec  Dig.  {  137.*] 

3.  Deeds  (J  140*) —  Exceptions  — Construc- 
tion—Selection  OF  Land  Excepted. 

A  deed  granted  all  "that  portion"  of  a  cer- 
tain tract  of  150  acres,  excepting  "three  acres 
upon  which  our  residence  now  is,  and  adjoining 
the  same,  and  which  said  tract  is  to  be  hereafter 
surveyed  for  us,"  and  thereafter  the  grantor  con- 
veyed a, lot  adjacent  to  the  residence,  bounding 
it  by  the  land  so  conveyed.  Held,  that  the  deed, 
construed  in  the  light  of  the  grantor's  subse- 
quent conveyance,  showed  that  the  grantor  had 
the  right  of  selecting  the  three  acres  excepted, 
so  that  the  grantee  was  not  bound  to  make  a 
survey  to  give  validity  to  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  {  140.*] 

4.  Deeds  (I  140*)  —  Exceptions  —  Constbuc- 
tion— Selection  of  Land  Excepted. 

Where  a  tract  was  granted,  excepting  three 
acres,  which  the  grantor  had  the  right  to  select, 
he  could  not  defeat  the  grant  by  failing  to  make 
the  selection. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  f  140.*] 

5.  Judgment   ({   252*)- Relief   Geanted  — 
confobmitt  to  pleadings. 

In  trespass  to  try  title  to  land  conveyed  by 
plaintiffs  predecessors,  the  deed  excepting  three 
acres  which  were  to  be  thereafter  surveyed,  but 
had  never  been  determined  with  certainty,  plain- 
tiff seeking  to  have  the  deed  declared  void  and 
the  land  it  purported  to  convey  adjudged  in  him, 
upon  judgment  for  defendant,  plaintiff  may  not 
complain  that  the  judgment  did  not  adjudicate 
the  boundaries  of  the  three  acres,  as  he  was  not 
entitled  to  that  relief  under  the  pltodings. 

[Ed.    Note. — For   other   cases,    see    Judgment, 
Cent.  Dig.  iS  441,  442 ;   Dec.  Dig.  §  252.*] 


On  Motion  for  Rehearing. 

6L  Trespass  to  Try  Title  (|  85*)— Plkadino 

—Variance. 

Where,  in  trespass  to  try  title,  defendant 
pleads  title  specially,  he  cannot  rely  on  any  oth- 
er title. 

[EM.  Note. — For  other  cases,  see  Trespass  to 
Try  TiUe,  Cent  Dig.   H  50-52;    Dec  Dig.  | 
35.*] 
7.  Trespass  to  Try  TnxE  (|  6*)— Right  of 

Action— Title  to  Support  Action. 

Plaintiff  in  trespass  to  try  title  cannot  re- 
cover if  he  fails  to  make  out  his  title,  even 
though  defendant  pleads  specially  a  title  which 
he  fails  to  prove. 

[EM.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  {  16;   Dec  Dig.  {  6.*] 

Appeal  from  District  Court,  EH  Paso  Coun- 
ty; J.  M.  Goggin,  Judge. 

Action  by  L.  Agulrre  De  Roach  and  others 
against  AUle  D.  Clardy  and  another.  From 
a  Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

F.  G.  Morris,  for  appellants.  A.  G.  Foster 
and  Turney  ft  Burges,  for  appellees. 

JAMES,  Q.  J.  Appellants  were  the  plain- 
tiffs in  an  action  of  trespass  to  try  title 
against  Mrs.  AUle  D.  Clardy  and  F.  Desloge. 
Plaintiffs  alleged  possession  in  themselves  of 
a  certain  tract  of  53^  acres  of  land,  which 
remained  of  a  larger  tract  of  150  acres  de- 
scribed in  a  deed  from  Pedro  Agnlrre  and 
wife  to  Zeno  B.  Clardy  and  F.  Desloge,  less 
parts  thereof  previously  conveyed  by  Agulrre 
and  wife,  and  3  acres  In  a  certain  locality. 
The  amended  petition  set  forth  said  deed; 
that  plaintiffs  were  the  heirs  of  Pedro  Agulr- 
re and  wife;  that  defendant  Allle  B.  Clardy 
was  the  sole  devisee  and  Independent  execu- 
trix of  Zeno  B.  Clardy,  and  alleged  that  said 
deed  never  took  effect  as  a  conveyance  of  any 
land,  for  that  there  was  never  surveyed  for 
the  said  Pedro  Agulrre  and  wife  three  acres 
of  land  upon  which  their  residence  was  at 
the  time  the  deed  was  signed,  and  adjoin- 
ing said  residence,  and,  without  such  survey 
being  made  for  them  of  said  land,  said  deed 
did  not  Identify  any  land  so  as  to  operate  as 
a  conveyance  thereof ;  that  no  survey  of  said 
three  acres  having  ever  been  made,  said  deed. 
If  it  had  any  effect,  remained  executory,  and 
did  not  take  effect  as  to  any  land  and  has  so 
remained  for  4  years,  more  than  10  years, 
and  19  years,  after  its  execution,  wherefore 
the  right  of  the  vendees,  if  any  such  right 
existed  to  have  said  survey  made  of  said 
three  acres  for  Pedro  Agulrre  or  his  heirs,  so 
as  to  give  effect  to  said  deed,  has  long  since 
become  a  stale  demand,  and  said  right  is 
also  barred  by  the  statute  of  four  years.  The 
prayer  was  for  decree  setting  aside  said  deed. 
that  plaintiffs  have  their  title  to  said  land 
established,  and  defendants'  claim  thereto, 
constituting  a  cloud  on  plaintiffs'  title,  re- 
moved, and  for  general  relief.  The  above  In- 
dicates the  nature  of  the  case.  The  result  of 
the  trial  will  be  shown  by  a  brief  statement 
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from  tbfi  Judge's  conclusions;  tbere  being 
otherwise  no  statement  of  facts. 

The  conrt  found  that  the  deed,  as  above 
described,  was  executed  by  Pedro  Agulrre 
and  wife  on  July  14,  1887;  "that  neither 
plaintiffs  nor  defendants  at  any  time  have 
surveyed  or  otherwise  segregated  the  three 
acres  for  Pedro  Agulrre  or  his  heirs  adjoin- 
ing his  residence,  except  that  sufficient  land 
remains  unsold  around  the  residence  of  Pedro 
Agulrre  to  make  the  quantity  of  three  acres, 
and  that  possession  of  the  land  around  the 
residence  of  said  Pedro  Agulrre  has  at  all 
times  remained  In  Pedro  Agulrre  and  wife, 
and  since  their  deaths  in  their  heirs,  and  that 
such  possession  of  said  land  has  always  been 
respected  by  said  defendants,  and  that  said  de- 
fendants have  treated  the  land  so  held  by 
plaintiffs  as  the  property  of  Pedro  Aguirre, 
bis  wife,  and  their  heirs,  and  it  was  general- 
ly understood  by  the  parties  that  the  three 
acres  meant  were  three  acres  Immediately 
Burroonding  the  house;  that  the  plaintiffs 
executed  a  deed  to  a  portion  of  the  land  ly- 
ing east  of  the  Agulrre  home,  describing  said 
land  as  being  bounded  on  the  east  119  feet 
with  the  lands  of  Mr.  Clardy  and  bounded  on 
the  north  56  feet  with  land  of  Mr.  Clardy, 
which  deed  was  a  confirmation  deed  of  one 
given  by  Ysabel  Aguirre  In  her  lifetime  on 
February  7,  1891" ;  that  Pedro  Agulrre  and 
his  wife  remained  in  possession  of  said  home- 
stead and  resided  there  until  their  death,  the 
latter  dying  In  1892,  and  that  thereafter  and 
up  to  this  time  their  daughter  has  remained 
there,  but  not  by  such  assertion  of  claim  as 
makes  title  to  land  by  limitation,  and  that 
neither  plaintiffs  nor  defendants  had  any 
title  by  that  character  of  possession.  The 
court  also  found  that  Z.  B.  Clardy  and  F.  Des- 
loge  paid  taxes  on  170  acres  out  of  the  Elijah 
Bennett  survey  No.  11  In  the  year  1887  and  in 
1888  and  all  subsequent  years  on  250  acres 
out  of  said  survey,  and  that  Yictoriauo  Mar- 
tinez (husband  of  one  of  the  plaintiffs)  ren- 
dered for  taxes  in  1888  in  the  name  of  Pedro 
Aguirre  30  acres  of  said  survey,  and  In  1890 
there  was  rendered  and  paid  on  3  acres  of 
said  survey  in  the  name  of  Pedro  Aguirre, 
and  that  for  the  years  1904,  1905,  1906,  and 
1907  Cbona  Lucero,  who  remained  in  posses- 
sion of  the  Aguirre  house,  rendered  and  paid 
taxes  on  3  acres  of  said  survey,  and  stated 
that  her  claim  was  for  3  acres  of  land.  The 
court's  conclusion  of  law  was  that  the  deed 
by  Pedro  Aguirre  and  wife  operated  to  vest 
title  in  Clardy  and  Desloge  to  all  the  land 
described  as  unsold,  except  three  acres  ad- 
joining the  house  In  which  Aguirre  and  wife 
resided  at  the  time  the  deed  was  executed. 
The  Judgment  rendered  was  that  plaintiffs 
take  nothing  and  that  defendants  have  and 
recover  of  plaintiffs  the  land  involved,  de- 
scribing the  53%  acres  by  metes  and  bounds, 
"except  three  acres"  of  land  upon  which  was 
situated  on  the  14th  day  of  July,  1887,  the 
residence  of  Pedro  Aguirre  and  wife,  and  ad- 


joining said  residence.  Plaintiffs  have  ap- 
pealed. 

The  two  propositions  upon  wliich  appel- 
lants rely  in  this  court  under  their  assign- 
ments are: 

First  proposition : 

"The  granting  clause  of  the  deed  from  A  guir- 
re  and  wife  to  Clardy  and  Desloge  being  oper- 
ative only  on  'that  portion  of  a  tract  of  150 
acres  •  •  ♦  except  [certain  tracts  before 
sold],  and  excepting,  further,  three  acres 
upon  which  our  residence  now  Is,  and  adjoin- 
ing the  same,  and  which  said  tract  is  to  be 
hereafter  surveyed  for  us,'  the  grant  could 
not  take  effect  without  Identifying  that  on 
which  the  grant  was  to  operate  by  eliminat- 
ing that  on  which  the  grant  did  not  operate. 
The  grantors  did  not  convey  the  150-acre 
tract  by  the  granting  clause  and  then  provide 
for  exceptions  out  of  it  of  certain  parts,  but 
the  granting  clause  only  operated  on  that 
portion  which  remained  after  withholding 
from  the  operative  words  of  conveyance  all 
except  that  part  remaining  after  eliminating 
certain  parts,  and,  the  three  acres  to  be  sur- 
veyed adjoining  and  to  include  the  bouse 
not  being  described  so  that  they  could  be 
identified  at  the  time  the  deed  was  executed, 
the  deed  attempted  to  convey  a  particular 
part  of  a  larger  survey,  and  not  an  undivided 
interest,  and,  the  part  on  which  the  granting 
clause  was  intended  to  operate  not  being  sus- 
ceptible to  identification  otherwise  than  by 
describing  the  parts  on  which  the  granting 
clause  did  not  operate,  the  deed  constituted 
an  attempt  to  convey  and  describe  a  particu- 
lar part  of  a  larger  tract  of  land,  and  was 
void  for  uncertainty  as  to  the  particular  part 
on  which  the  conveyance  was  Intended  to 
operate,  and  did  not  convey  an  undivided 
interest,  this  not  being  intended  by  the  par- 
ties, and,  the  right  given  the  granteeu  to 
select  and  survey  for  the  grantors  three  acres 
adjoining  and  to  Include  the  grantors'  house 
never  having  been  exercised,  the  deed  never 
took  effect  as  a  conveyance  of  any  land,  but 
remained  executory.  Without  such  selection 
and  surtey  or  pleading  the  right  and  offering 
to  specifically  perform  the  same,  said  deed 
was  no  obstacle  to  a  recovery  by  plaintiffs, 
the  successors  In  title  of  the  grantors,  in  an 
action  of  trespass  to  try  title." 

Second  proposition: 

"The  deed  under  which  defendants  claim 
not  having  vested  any  title  when  executed, 
but  having  remained  executory,  the  right  of 
defendants  to  tender  performance  by  select- 
ing and  surveying  for  plaintiffs,  especially 
as  to  J.  A.  Ix)we,  who  holds  by  purchase  from 
the  heirs  of  the  grantor,  after  20  years  from 
the  accrual  of  a  cause  of  action  for  specific 
performance  accrued.  Is  barred  by  the  four- 
year  statute  of  limitation,  and  has  become  a 
stale  demand,  and  could  not  now  be  exercis- 
ed, nor  was  any  offer  or  tender  of  perform- 
ance made  in  this  suit  Therefore  Judgment 
should  have  been  for  plaintiffs."  The  excep- 
tions in  the  granting  clause  are  in  the  foUow- 


Digitized  by 


Google 


24 


U3  SOUTHWESTEBN  BEPORTEB. 


CTek. 


lug  language :  "Have  granted,  sold,  and  con- 
reyed,  and  by  these  presents  do  grant,  sell, 
and  convey,  unto  the  said  F.  Desloge  and 
Zeno  B.  Clardy  •  •  •  all  that  certain 
piece  or  parcel  of  land  situated  In  the  county 
of  EI  Paso  and  state  of  Texas,  and  being  all 
that  portion  of  a  tract  of  150  acres  part  of 
survey  No.  11  conveyed  to  said  Pedro  Agulne 
by  Joseph  Magaflbi  •  •  *  except  certain 
pieces  or  parcels  of  land  out  of  said  tract 
which  we  have  heretofore  conveyed  by  deed 
to  •  ♦  •  all  of  said  deeds  to  said  gran- 
tees being  recorded  in  the  deed  records  of 
said  county  *  •  •  and  excepting  further 
three  acres  upon  which  our  residence  now  is 
and  adjoining  the  same  and  which  said  tract 
is  to  be  hereafter  surveyed  for  us."  The 
parts  referred  to  as  previously  sold  oft  were 
identified.  The  primary  contention  of  appel- 
lants Is  that  the  granting  clause  did  not  pur- 
port to  grant  the  entire  tract  of  150  acres 
less  the  exceptions;  but  in  express  language 
operated  only  upon  what  land  was  left  after 
talcing  from  the  150-acre  tract  the  parcels 
excepted.  The  rule  is  that  a  grant  of  a  cer- 
tain entire  tract,  excepting  a  portion,  is  not 
executory  In  any  sense,  and,  If  the  land 
sought  to  be  excepted  is  so  described  as  to 
be  unascertalnable,  it  is  the  exception  that 
will  fail,  and  not  the  grant,  as  the  uncertain- 
ty affects  the  exception  only.  Loyd  v.  Oates, 
143  Ala.  231,  38  South.  1022,  111  Am.  St. 
Bep.  39;  McAllister  v.  Honea,  71  Miss.  256, 
14  South.  264.  The  converse  of  this  propo- 
sition is  what  appellants  Invoke  as  appli- 
cable to  the  granting  clause  in  question.  The 
position  is  made  clear  by  a  quotation  from 
Frank  v.  Myers,  97  Ala.  444,  11  South.  835, 
In  discussing  certain  cited  cases :  "In  neither 
of  these  cases  did  the  vendor  sell  a  certain 
whole  excepting  an  uncertain  part,  but  at- 
tempted to  sell  an  uncertain  part  of  a  certain 
whole.  The  uncertainty  and  infirmity  which 
render  inoperative  a  sale  like  these  lie  in  the 
grant  Itself,  and  not  in  any  uncertain  ex- 
ception from  the  grant."  There  is  therefore 
some  ground  for  appellant's  construction  of 
the  clause,  because  it  uses  the  words  "that 
portion"  of  the  tract  of  150  acres,  from  which 
it  would  appear  that  this  granting  clause 
operated  upon,  and  was  in  terms  addressed, 
only  to  that  portion  of  the  160  acres  which 
remained  after  taking  off  the  excepted  parts, 
using  the  excepted  parts  of  the  150  acres 
merely  as  a  matter  of  description  of  "that 
portion"  which  was  granted;  that  making 
uncertainty  exist  in  the  grant  itself. 

The  contention  just  referred  to  is,  however, 
dealing  with  the  clause  upon  the  abstract 
theory  that  the  three-acre  exception  as  de- 
scribed In  the  deed  Is  incapable  of  identifica- 
tion. As  we  think  the  said  three-acre  tract 
was  left,  and  is,  susceptible  of  identification, 
there  is  really  no  need  of  our  holding  that 
this  granting  clause  is  or  is  not  entitled  to 
the  effect  contended  for.  We  will  state,  nev- 
ertheless, that  the  clause,  when  read  In  its 


entirety,  shows  that  the  Intention  of  the 
grantors  was  to  pass  title  to  all  of  the  150 
acres,  excepting  therefrom  what  had  prev- 
iously been  conveyed  and  the  3  acres.  The 
very  use  of  the  word  "except"  indicates  thia. 
The  exception  reads:  "And  excepting,  fur- 
ther, three  acres  upon  which  our  residence 
now  Is  and  adjoining  the  same  and  which 
said  tract  Is  to  be  hereafter  surveyed  for  us." 
The  facts  are  that  the  deed  was  made  in 
July,  1887 ;  that  the  grantors  were  living  In 
a  house  upon  the  three  acres  at  the  time, 
and  up  to  their  death,  the  husband  dying 
first  and  the  wife  dying  In  1892,  and  tbeir 
heirs  have  since  been  living  there,  using  the 
surrounding  land,  it  b^ing  treated  as  theirs 
by  defendants ;  that  it  was  generally  under- 
stood that  the  three  acres  meant  the  three 
acres  immediately  surrounding  the  house, 
and  that  in  November,  1906,  the  plaintiff 
Carolina  Aguirre  Martinez  and  her  husband 
executed  a  deed  to  a  portion  of  land  lying 
east  of  the  Aguirre  house,  describing  the 
same  as  being  bounded  on  the  east  119  feet 
with  the  lands  of  Mr.  Clardy  and  bounded 
on  the  north  56  feet  with  land  of  Mr.  Clardy, 
which  deed  was  a  confirmation  deed  of  one 
given  by  Ysabel  Aguirre  in  her  lifetime  in 
1891.  In  the  first  place,  we  believe  that  ap- 
pellant's counsel  Is  in  error  in  saying  that 
the  deed  Imposed  upon  the  grantees  the  duty 
to  survey  the  three-acre  tract  for  the  grant- 
ors. The  deed  does  not  say  so.  It  says  that 
it  was  to  be  surveyed  for  the  grantors.  We 
take  this  to  mean  that  It  was  to  be  survey- 
ed in  their  behalf,  or  In  their  interest.  II 
meant  that  the  grantors  were  to  have  the 
three  acres  about  the  house  as  they  wished 
it.  It  would  be  wholly  unreasonable  to  say 
(unless  the  deed  had  expressed  otherwise) 
that  the  grantees  were  authorized  to  survey 
off  any  three  acres,  Including  the  house,  in 
any  shape  they  saw  fit,  for  the  grantors,  when 
both  the  exception  and  the  mode  of  its  as- 
certainment were  manifestly  to  be  In  the  in- 
terest of  the  grantors,  they  alone  knowing 
their  desires  in  that  respect  But  we  are  not 
left  to  the  bare  language  of  the  deed.  lu 
questions  of  tbis  kind  light  is  thrown  upon 
what  was  Intended  by  the  practical  construc- 
tion placed  upon  the  clause  by  the  parties. 
Neither  party  called  upon  the  other  to  make 
any  designation.  The  surrounding  land  re- 
mained open  except  as  used  by  the  occupants 
of  the  Aguirre  house.  But  In  1891  Mrs. 
Aguirre,  who  had  survived  her  husband, 
deeded  a  lot  east  of  the  house  and  bounded  It 
on  the  east  and  north  by  the  land  of  Mr. 
Clardy,  which  deed  was  long  afterward  con- 
firmed by  another  deed.  This  would  appear 
to  have  been  In  respect  to  the  excepted  three 
acres,  and  a  selection,  or  designation  in  re- 
spect to  it,  at  least  so  far  as  fixing  one  cor- 
ner was  concerned,  and  the  north  and  east 
lines  to  some  extent.  We  thus  have  the 
grantors  acting  upon  the  theory  that  the 
deed  gave  them  the  right  of  selection,  and  It 
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doea  not  appear  that  this  ezerdie  of  tbe 
rl^t  was  ever  qneatloned. 

Accordingly  we  conclnde  that  It  was  not 
necessary  for  the  grantees  to  designate  the 
three  acres.  In  order  to  give  tbe  deed  valid- 
ity. The  matter  Involved  here  is  essentially 
different  for  a  grant  such  as  of  a  certain 
number  of  acres  to  be  selected  by  the  gtantee 
ont  of  a  tract,  which  Is  held  to  be  executory, 
and  as  not  conflrmlng  any  title  nntll  the 
selection  is  made,  and  that  snch  right  of  se- 
lection in  the  grantee  may  not  be  enforced 
after  the  lapse  of  too  long  a  time.  The  pres- 
ent is  the  case  of  a  grant,  depending  upon 
the  selection  or  description  by  tbe  grantor  of 
a  certain  excepted  number  of  acres  at  a  cer- 
tain locality,  and  he  and  his  heirs  cannot 
defeat  the  grant  by  their  own  failure  to  make 
the  selection.  Enough  has  been  said  to  dis- 
pose of  both  the  propositions.  The  Judgment 
rendered  does  not  adjudicate  tbe  boundaries 
of  tbe  three  acres.  The  plaintlfC  did  not 
seek  such  adjudication,  but  sought  to  have 
tbe  deed  declared  void,  and  to  have  tbe  en- 
tire land  attempted  to  be  conveyed  by  it  ad* 
Judged  to  them.  This  they  were  not  entitled 
to,  and  under  the  pleadings  and  evidence 
they  have  no  Just  reason  to  complain  of  the 
Judgment  as  rendered. 

AflBrmed. 

On  Rehearing. 

The  amended  petition  on  which  the  case 
was  tried  set  forth  the  conveyance  from 
plaintiffs'  ancestors  to  defendants,  and  al- 
leged that  It  was  not  signed  by  the  ancestors, 
and,  if  signed,  was  void  for  indefinite  de- 
scription. We  might  presume  that  plaintiffs 
introduced  the  deed  In  evidence.  The  fact  Is 
It  was  introduced  and  was  the  basis  of  the 
controversy;  and,  by  whomsoever  introduc- 
ed, it  precluded  plaintiffs  from  recovering 
upon  their  pleadings  In  so  far  as  it  bad  va- 
lidity as  a  conveyance.  It  is  true  that  de- 
fendants pleaded  and  sought  to  establish 
that  tbe  three  acres  had  been  agreed  upon, 
or  had  been  selected,  and  that  tbe  proof  fail- 
ed to  show  this.  Nevertheless  defendants 
were  entitled  to  the  benefits  tbe  deed  con- 
ferred on  them,  and  plaintiffs  were  not  en- 
titled to  relief  contrary  to  its  effect  Tbe 
Judgment  entered  was  in  accordance  with  a 
correct  construction  of  the  deed,  and  the 
court,  evidently  from  lack  of  proof,  was  un- 
able to  correctly  go  further  than  to  make 
tbe  adjudication  It  did.  It  is  undoubtedly 
true  that  when,  in  trespass  to  try  title,  de- 
fendant pleads  title  specially,  he  can-  rely  on 
no  other.  But,  viewing  the  amended  plead- 
ing as  embodying  tbe  statutory  action  of 
trespass  to  try  title  (which  we  think  it  was 
not),  it  is  equally  true  that  plaintiff  in  such 
an  action,  even  when  defendant  pleads  spe- 
cially a  title  which  he  falls  to  prove,  cannot 
recover  if  the  evidence  develops  he  has  no 
right  to  the  relief  he  asks.    Hayes  v.  Oalla- 


her,  21  Tex.  Olv.  App.  90,  61  S.  W.  280; 
Hutcheson  v.  Chandler  (Tex.  Civ.  App.)  10* 
8.  W.  436. 
Th6  motion  is  overruled. 


BLACKBURN  v.  CHBRRY. 
(Supreme  Court  of  Arkansas.    Oct.  12,  1908.)- 

1.  DlOCDS    (I     193*)  —  VaUDITT  —  BUEDKH     OIT 

PKOor. 

One  asserting  that  a  deed  was  a  forgery 
had  the  buiden  of  proving  it 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S  564 ;    Dec.  Dig.  |  193.*] 

2.  Appeai,  and  Ebbob  (§   1009*)— RiTiBW — 
Evidence— Chaitcert  Decbees. 

The  Supreme  CJonrt  will  not  reverse  a  chan- 
ceiy  decree,  unless  the  finding  is  against  the 
preponderance  of  the  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  }{  8870-3978;  Dec.  Dig.  fi 
1009.*) 

Appeal  from  Pulaski  Chancery  Court; 
Jesse  G.  Hart,  Chancellor. 

Action  by  Cinderella  E.  Blackburn  against 
L.  W.  Cherry,  trustee.  From  a  decree  dis- 
missing tbe  complaint,  plaintiff  appeals.  Af- 
firmed. 

Carmlchaei,  Brooks  ft  Powers,  for  appel- 
lant   Whipple  &  Whipple,  for  appellee. 

HILIi,  C.  J.    Cinderella  E.  Blackburn  and 

Gideon  E.  Blackburn  were  husband  and  wife, 
and  the  wife  owned  the  tract  of  land  In  con- 
troversy, containing  160  acres,  situated  In 
Pnlaaki  county.  Mrs.  Blackburn  obtained  a 
decree  of  divorce  from  her  husband  on  the 
9th  of  October,  1800.  A  certain  deed,  pur- 
porting to  be  executed  by  her  and  her  then 
husband,  Gideon  EI  Blackburn,  on  the  5th  of 
June,  1890,  conveyed  the  land  to  James  P. 
Webb.  Mrs.  Blackburn  brought  suit  In  chan- 
cery, alleging  that  said  deed  was  a  forgery, 
and  asked  that  the  defendants  be  restrained 
and  enjoined  from  selling  and  conveying  the 
property  and  from  transferring,  negotiating, 
or  handling  any  of  the  purchase-money  notes- 
which  they  may  have  given  to  Gideon  E. 
Blackburn  for  It,  and  that  the  deed  be  set 
aside  and  held  for  naught  and  her  title  quiet- 
ed. The  suit  was  brought  against  Blackbtirn, 
who  was  subsequently  dismissed  from  it,  and 
against  Cherry  and  Cox,  who  held  under  con- 
veyances the  validity  of  which  was  depend- 
ent upon  the  deed  from  Mrs.  Blackburn  to 
Webb.  The  chancellor  held  that  said  deed 
was  not  a  forgery,  but  was  a  good  and  valid 
deed,  and  dismissed  plaintiff's  complaint  for 
want  of  equity,  and  quieted  the  title  of  de- 
fendants. From  this  decree  she  has  ap- 
pealed. 

Several  questions  are  discussed;  but,  as 
the  court  views  the  facts,  these  questions  are 
unnecessary  to  the  determination  of  the  case. 
The  evidence  of  the  forgery  of  the  deed  is 
tbe  testimony  of  Mrs.  Blaokbum,  which  Is 
positive  and  direct,  and  that  of  her  daughter. 
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wbo  says  that  the  atgnatnre  to  the  deed  la 
not  the  algnatnre  of  her  mother.  On  the 
other  Bide,  the  clerk  of  the  court  before  whom 
the  deed  was  purported  to  be  acknowledged 
testifies  posltlTely  that  be  knew  Mrs.  Black- 
bnm,  and  remembers  her  execution  of  the 
deed.  He  says  that  she  signed  it  in  his  pres- 
ence and  acknowledged  it.  The  deed  bears 
his  certificate  and  the  seal  of  the  court  It 
also  bears  the  name  of  a  third  party  as  wit- 
ness, and  this  party  testifies  that  he  wit- 
nessed the  execution  of  the  deed.  There  Is 
some  corroborating  evidence  tending  to  sup- 
port each  side;  bat  tills  is  all  of  the  direct 
erldence  in  the  record.  The  burden  was  up- 
on Mrs.  Blackburn  to  establish  by  a  prepon- 
derance of  the  testimony  that  the  deed  was  a 
forgery,  and  In  this  she  has  failed;  and  the 
chancellor  properly  so  held.  This  court  does 
not  reverse  chancery  decrees  unless  the  find- 
ing is  against  the  preponderance  of  the  evi- 
dence; and  It  cannot  be  said  to  be  that  in 
this  case. 

Even  If  Mrs.  Blackburn  had  sustained  her. 
case  by  a  preponderance  of  the  evidence, 
still  she  would  have  been  barred  of  recovery 
by  reason  of  her  own  laches.  But  It  Is  not 
necessary  to  review  the  facts  upon  that  sub- 
ject, as  the  proposition  already  mentioned 
settles  the  appeal. 

The  judgment  is  affirmed. 

HABT,  J.,  who  presided  In  the  chancery 
court,  was  disqualified  and  did  not  partic- 
ipate. Mcculloch,  J.,  being  related  to  one 
of  the  parties,  did  not  participate. 


THOMPSON  et  al.  v.  BOWEN. 
(Supreme  Court  of  Arkansas.     Oct.  12,  1906.) 

1.  Vekdok  and  Pubchaseb  (I  231*)— Bona 
Fide  Pubchabebb  —  Notice  —  Becobds  — 
Chair  of  Title. 

A  parcbaser  of  land  must  take  notice  of  all 
prior  recorded  instruments  in  the  line  of  bis 
parcbased  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  513,  315 ;  Dec.  Dig.  | 
231.*1 

2.  Vendob  and  Pubchaseb  (i  231*)  — Bona 
FinE  PuBCHASERS— Notice— REcoBDS  —  Ceb- 

TinCATK  of  ENTBT  ISSUED  BT  STATE   PbIOB 
TO  I'ATENT. 

A  certificate  of  entry,  issued  by  the  state 
prior  to  issuance  of  patent  to  another  person,  is 
not  in  the  line  of  title  of  persons  holding  under 
the  patent,  so  as  to  charge  them  with  notice  of 
outstanding  equities  under  the  certificate;  and, 
in  the  absence  of  actual  notice,  they  may  pre- 
sume that  the  state  officers  had  done  their  duty 
and  issued  the  patent  to  the  person  entitled  to  it 
[Bd.  Note. — For  other  cases,  sec  Vendor  and 
Purchaser,  Cent.  Dig.  ii  513-515;  Dec  Dig. 
i  231.*] 

8.  Vendob  and  Pubchaseb  (f  230*)- Title- 
Notice  OF  Outstanding  Clauis— Becitals 
IN  Conveyance. 

A  recital  in  a  patent  that  it  was  issued  up- 
on a  certificate  issued  from  the  land  department 
"in  favor  of  A.,  widow  of  J.,"  did  not  charge  one 


in  whose  diain  of  title  the  patent  was  a  link 
with  notice  that  the  conveyance  was  to  A.  as 
widow  or  by  virtue  of  her  rights  as  widow: 
the  words  "widow  of  J.,"  being  only  a  descrip- 
tion of  the  person,  and  not  limiting  the  estate 
taken  by  the  patent 

[Ei.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  504 ;   Dec  Dig.  {  230.*] 

Appeal  from  Mississippi  Chancery  Court; 
Edward  D.  Bobertson,  Chancellor. 

Suit  by  O.  W.  Thompson  and  others  against 
W.  J.  Bowen.  Decree  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

Edwards  &  Ledbetter  and  D.  F.  Taylor, 
for  appellants.    W.  J.  Driver,  for  appellee. 

Mcculloch,  j.  Appellants,  as  heirs  at 
law  of  James  H.  Thompson,  deceased,  sue  to 
recover  a  quarter  section  of  land  In  Missis- 
sippi county.  In  1885  James  H.  Thompson 
purchased  said  tract  of  land,  which  was 
swamp  and  overflowed  land,  from  the  state  of 
Arkansas,  paid  the  purctiase  price,  and  re- 
ceived a  certificate  of  entry.  He  died  in  1S61, 
leaving  surviving  bis  widow,  Ann  Tbompsou, 
and  two  ctiiidren,  who  continued  In  posses- 
sion of  the  land.  In  1870  the  State  Land 
Commissioner,  upon  proof  being  made  by  affi- 
davit filed  in  his  office  of  the  loss  of  said  cer- 
tificate, issued  a  duplicate  certificate  to  the 
widow,  Ann  Thompson ;  and  on  February  23. 
1870,  the  Governor  of  the  state  executed  to 
Ann  Thompson  his  deed  on  behalf  of  the 
state,  purporting  to  convey  said  land  to  her 
in  fee  simple.  The  deed  contained  a  recital 
that  "the  Land  Commissioner  of  the  state  of 
Arkansas  did  grant  bis  certificate,  dated  the 
12th  day  of  February,  1870,  and  nnmliered  56, 
to  and  in  favor  of  Ann  Thompson,  widow  of 
James  H.  Thompson,"  for  said  land.  It  also 
recited  that  "Ann  Thompson  Is  entitled  to  a 
deed  from  the  state  of  Arkansas  for  said 
lands,"  and  purports  to  convey  the  same  to 
"Ann  Thompson  and  her  heirs  and  assigns." 
The  same  language  Is  employed  in  the  haben- 
dum clause,  and  In  no  part  of  the  deed  is  any 
reference  made  to  the  prior  issuance  of  the 
certificate  to  James  H.  Thompson.  TUs  deed 
was  duly  recorded,  and  on  January  2,  190U, 
said  Ann  Thompson,  wtio  had  continued  in 
possession  of  the  land  up  to  that  time,  sold 
and  conveyed  it  to  apitellee,  who  paid  a 
valuable  consideration  and  claims  to  be  in- 
nocent of  any  actual  knowledge  or  Informa- 
tion concerning  the  Issuance  of  a  certificate 
to  James  H.  Thompson.  Ai^pellants  pray  that 
the  appellee  be  declared  to  be  a  trustee  for 
them  as  equitable  owners  of  the  land  and 
that  the  same  be  decreed  to  than. 

The  preponderance  of  the  testimony  sup- 
ports the  finding  of  the  chancellor  that  appel- 
lee had  no  actual  knowledge  of  any  Infirmity 
In  the  title,  and  the  oa\y  question  of  law 
presented  for  our  consideration  Is  whether  or 
not  he  is  chargeable  with  constructive  notice 
of  the  purcliase  of  the  land  by  James  H. 
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Thompson  and  the  Issuance  to  the  latter  of 
the  certificate  of  entry. 

It  Is  a  well-established  principle  of  law 
that  a  purchaser  of  real  estate  must  take  no- 
tice at  all  prior  recorded  Instnuuents  in  the 
line  of  his  purchased  title.  Is  a  certificate 
of  entry.  Issued  by  the  state  prior  to  the  is- 
suance of  a  patent  to  another  person,  to  be 
considered  in  the  line  of  title  of  persons  hold- 
ing under  the  patent,  so  as  to  charge  them 
with  notice  at  outstanding  equities  under  the 
certificate?  This  court  seems  to  have  al- 
ready answered  this  question  in  the  negative. 
Osceola  Land  Co.  v.  Chicago  M.  &  L.  Co.,  84 
Ark.  1,  103  S.  W.  609.  In  that  case,  which 
involTed  this  question,  Mr.  Justice  Rlddickr 
speaking  for  the  court,  said :  "Chatfleld  held 
ander  a  patent  from  the  state,  and  those  who 
purchased  from  him  could,  in  the  absence  of 
actual  notice,  rest  upon  the  presumption  that 
the  officers  of  the  state  had  done  their  duty 
and  Issued  the  patent  to  the  person  entitled  to 
receive  it"  The  same  view  is  expressed  by 
the  Supreme  Court  of  the  United  States  in 
United  States  v.  C.  &  O.  Land  Co.,  148  U.  S. 
31,  13  Sup.  Ct  458,  37  L.  Ed.  354. 

My  attention  is  now  directed  to  the  fact 
that  Mr.  Justice  BATTLE  and  myself  are 
noted  as  dissenting  in  the  case  of  Osceola 
I^nd  Co.  V.  Chicago  M.  &  L.  Co.,  supra. 
This  Is  an  error.  We  both  concurred  in  the 
result  reached  by  the  court  in  that  case,  but 
differed  with  the  other  Judges,  who  held  that 
the  tax  confirmation  decree  in  favor  of  Boyn- 
ton  had  the  effect  of  transferring  any  equi- 
table right  or  title  which  Rozell  may  have 
bad.  We  thought  that  the  decree  did  not 
have  sndi  effect,  and  that  for  this  additional 
reason  the  decree  of  the  chancellor  was  er- 
roneous, and  should  be  reversed.  We  should 
have  been  noted  as  concurring  in  the  result, 
but  not  In  the  opinion.  Instead  of  dissenting. 

Bat  It  Is  contended  by  counsel  for  appel- 
lants that,  conceding  that  appellee  was  not 
chargeable  with  constructive  notice  of  the 
prior  certificate  of  entry  Issued  to  James  H. 
Thompson  and  the  equitable  title  which  pass- 
ed thereunder,  the  recitals  of  the  patent  to 
Ann  Thompson  were  sufficient  to  put  him  up- 
on actual  notice  of  the  prior  certificate.  The 
patent  recites  that  it  was  Issued  upon  a  cer- 
tificate issued  from  the  land  department  "In 
favor  of  Ann  Thompson,  widow  of  James  H. 
Thompson."  It  is  argued  that  this  recital 
was  sufficient  to  Indicate  that  Ann  Thomp- 
son took  the  title  as  widow  of  James  H. 
Thompson,  and  by  virtue  of  her  right  as  wid- 
ow, and  that  It  was  notice  to  appellee  that 
Ann  Thompson  held  the  title  in  trust  for 
the  heirs  of  James  H.  Thompson.  Appellee 
was,  of  course,  chargeable  with  notice  of  all 
recitals  In  the  conveyance  In  the  chain  of 
his  title;  but  we  do  not  think  this  recital 
was  sufficient  to  indicate  that  the  conveyance 
was  to  Ann  Thompson  as  widow,  or  by  virtue 
of  her  rights  as  widow.    The  employment  of 


the  words  "widow  of  James  H.  Thompson" 
can  only  be  regarded  as  descriptive  of  the 
person,  and  not  as  limiting  the  estate  taken 
under  the  patent.  13  Cyc.  625;  Jackson  v. 
Roberts,  95  Ky.  410,  26  S.  W.  879 ;  Richard- 
son V.  McLemore,  60  Miss.  315;  Barrett  v. 
Cochran,  11  S.  C.  29 ;  Combs  v.  Brown,  29  N. 
J.  Law,  38;  Hart  v.  Seymore,  147  111.  698^ 
35  N.  B.  246;  Eenenbley  v.  Volkenberg,  70 
App.  DIv.  97,  75  N.  Y.  Supp.  & 
Decree  affirmed. 


JEFFERX  et  al.  v.  JEFFERT  et  al. 
(Supreme  Court  of  Arkansas.     Oct.  12,  1908.) 

1.  Adverse  Possession  (g  113*)— Aduissibil- 
ITT  of  Evidence. 

In  ejectment,  where  plaintiffs  claimed  un- 
der adverse  possession  of  themselves  and  ances- 
tors, evidence  that  plaintiffs'  father  had  told 
them  that  the  land  belonged  to  their  mother  was 
not  admissible  to  establish  adverse  possession, 
but  only  to  show  the  character  and  extent  of  his 
possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  i  670 ;  Dec.  Dig.  S  113.»] 

2.  Adverse  Possession  (|  13*)— Requisitks — 
Open  and  Notorious  Possession. 

To  acquire  title  by  adverse  possession,  there 
must  be  open,  notorious,  peaceable,  continuous, 
aod ,  adverse  possession  of  the  land  for  more 
than  seven  years. 

[E!d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  {  65 ;   Dec.  Dig.  §  13.*] 

3.  Adverse  Possession  (|  114*)— SuFnciENCT 
OF  Evidence. 

Admissions  by  defendant,  holding  the  paper 
title  to  land,  held  not  sufficient  to  establish  title 
in  others  by  adverse  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  {§  682-690;  Dec.  Dig.  | 
114.*] 

Appeal  from  Circuit  Court,  Izard  County; 
J.  W.  Meeks,  Judge. 

Ejectment  by  M.  B.  JefCery  and  others 
against  P.  H.  JefFery  and  anotlier.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Re- 
versed, and  remanded  for  a  new  trial. 

J.  B.  Baker,  for  appellants.  McCaleb  & 
Reeder,  for  appellees. 

HART,  J.  This  Is  an  action  of  ejectment 
brought  in  the  Izard  circuit  court  by  the 
plaintiffs,  M.  E.  Jeffery,  W.  W.  Jeffery,  and  R. 
M.  Jeffery  against  the  defendants,  P.  H.  Jcf- 
ferj'  and  the  Mt.  Olive  Stove  Company,  for  the 
possession  of  the  lands  described  in  the  com- 
plaint. Plaintiffs  allege  that  their  mother, 
Mary  A.  Jeffery,  departed  this  life  intestate  on 
the  19th  day  of  August,  1892,  leaving  them  as 
her  children  and  only  heirs  at  law,  and  that 
at  the  date  of  her  death  she  was  seised  and 
possessed  of  the  lands  described  in  the  com- 
plaint; that  the  plaintiffs  became  tenants  in 
common  of  said  lands,  subject  to  the  curtesy 
of  their  father,  Asa  Jeffery,  who  held  pos- 
session of  the  lands  until  his  death,  which 
occurred  in  June,  1906;    that  the  plaintiffs 
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and  tbelr  said  ancorton  have  beld  tbe  opm, 
notorions,  peaceable,  contlinious,  and  adverse 
possession  of  said  lands  for  more  tban  seven 
years  continuously  prior  to  tbe  year  1901, 
claiming  It  as  their  own;  and  tbat  tbey  be- 
came the  owners  thereof  by  virtue  of  the 
statute  of  limitations.  Defendants  answered, 
denying  the  allegations  of  the  complaint,  and 
affirmatively  set  up  title  in  themselves  by 
virtue  of  a  commissioner's  deed,  executed  pur- 
snant  to  the  Judgment  and  order  of  the  pro- 
bate court  of  Izard  county.  The  evidence 
Is  sufficiently  stated  In  the  opinion  in  dis- 
cussing the  eCFect  of  It  There  was  a  jury 
trial,  and  a  verdict  for  the  plaintiffs,  and  de- 
fendants have  appealed. 

Defendants  contend  that  tbe  verdict  is  not 
sustained  by  tbe  evidence.  In  this  tbey  are 
correct  It  Is  not  disputed  that  the  paper 
title  Is  In  tbe  defendant  P.  H.  JefTery.  In 
1873,  Asa  JefCery,  the  father  of  the  plam- 
tlffs,  and  Ambrose  Jeffery,  while  they  were 
parbiers  In  business,  bought  tbe  land  In  con- 
troversy at  a  guardian's  sale  In  the  probate 
court,  and  executed  their  note  for  tbe  pur- 
chase money.  They  were  Indebted  to  the  de- 
fendant P.  H.  Jeffery  for  service  rendered  the 
firm,  and  assigned  to  him  their  certificate 
of  purchase  in  payment  therefor,  and  for 
tbe  further  consideration  tbat  he  pay  tbe 
balance  due  by  them  on  the  purchase  money. 
This  be  did,  and  by  order  of  the  probate 
court  the  deed  was  executed  to  him,  reciting 
the  above  facts.  PlaintUTs  claim  title  by 
the  adverse  possession  of  themselves  and  of 
their  ancestors.  In  support  of  tbelr  claim 
they  testified  that  their  father,  Asa  Jeffery, 
had  told  them  that  the  land  in  controversy 
belonged  to  their  mother.  These  declarations 
were  not  admissible  for  the  purpose  of  es- 
tablishing adverse  possession,  but  were  only 
admissible  to  show  the  character  and  extent 
of  bis  possession.  Seawell  v.  Young,  77  Ark. 
309,  91  S.  W.  544. 

The  only  other  evidence  Is  that  of  witness- 
es who  testify  that  P.  H.  Jeffery  bad  admit- 
ted to  them  tbat  the  land  in  controversy 
belonged  to  Asa  Jeffery,  and  that  be  bad 
paid  a  mare  at  one  time  and  some  cotton 
at  another  to  Asa  Jeffery,  which  witness  M. 
B.  Jeffery  understood  was  for  rent  of  tbe 
land.  P.  H.  Jeffery  explains  tbat  be  bad 
sold  to  Asa  Jeffery  a  mare  and  took  bis  noteS 
for  same,  and  that  he  sent  M.  B.  Jeffery 
after  them.  He  stated  tbat  block  6,  which 
belonged  to  Asa  Jeffery,  and  block  7,  tbe  land 
in  controversy,  were  under  a  common  Inclo- 
sure  by  agreement,  and  that  he  rented  both 
pieces  to  tbe  same  tenant  in  1888;  that  be 
collected  the  rent  and  sent  half  of  It  to  Asa 
Jeffery  by  M.  B.  Jeffery. 

Plaintiffs  and  their  ancestors  must  have 
beld  the  open,  notorious,  peaceable,  continu- 
ous, and  adverse  possession  of  the  lands 
for  more  than  seven  years,  to  amount  to  an 
Investiture  of  title.    Jades  v.  Chaffln,  34  Ark. 


534;  Logan  et  al.  t.  Jelks,  84  Ark.  547; 
Crease  v.  Lawrence,  48  Ark.  812,  8  S.  W. 
196;  NIcUace  ▼.  Dlckerson,  65  Ark.  422,  46 
S.  W.  945.  We  do  not  think  tbat  tbe  ad- 
missions testified  to  as  having  been  made 
by  P.  H.  Jeff»y  are  sufficient  to  establlsb 
title  by  adverse  possession. 

The  Judgment  is  reversed,  and  the  canss 
remanded  for  a  new  trial. 


KNAUFP  V.  NATIONAL  COOPERAGE  & 

WOODEINWARB  CO. 
(Sapreme  Court  of  Arkansas.     Oct.  12,  190&> 

1.  QUIETIHO  TTTLB  (§  14»)— CORDinOHB  Prb- 

cbdeni^Patment  or  Taxbs. 

Kirby'a  Dig.  f{  661-675,  antborisine  con- 
firmation of  tax  titles  and  other  titles  under  in- 
voluntary sales,  provided  petitioner  shall  have 
"paid  taxes  on  tbe  lands  for  at  least  two  years 
after  the  expiration  of  the  right  of  redemption." 
does  not  apply  to  an  adversary  suit  to  litigate 
conflicting  titles  and  quiet  tbe  superior  one,  so 
as  to  require  plaintiff  to  allege  payment  of  such 
taxes,  as  tbe  jurisdiction  of  cbanceiy  over  such 
subjects  is  exercised  independently  of  statute. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Dec.  Dig.  f  14.*] 

2.  Taxation  (S  809*)— Confirmation  or  Tax 
Title — Complaint— Sufficienct. 

A  complaint  alleging  tbat  plaintiff  was  tbe 
owner  of  lands,  claimmg  under  a  tax  deed,  tbat 
tbe  lands  were  not  occupied  by  an  adverse  claim- 
ant, and  that  defendant  was  asserting  title 
thereto  and  iw^ng  taxes,  states  a  cause  of  ac- 
tion to  quiet  title  under  the  general  equity  ju- 
risdiction of  tbe  court,  irrespective  of  whether 
plaintiff  was  entitled  to  a  general  decree  for 
confirmation  of  the  tax  sale,  under  Kirby's  Dig. 
fS  661-^75. 

[Kd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  1601;    Dec.  Wg.  {  809.*] 

Appeal  from  Prairie  Chancery  Court:  Jno. 
M.  Elliott,  Chancellor. 

Suit  by  O.  O.  Knauff  against  tbe  Nation- 
al Cooperage  &  Woodenware  Company.  Judg- 
ment for  defendant  and  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

W.  A  Leach,  for  appellant  Thomas  & 
Lee,  for  appellee. 

Mcculloch,  J.  Appellant  filed  his  com- 
plaint or  petition  in  chancery,  alleging  that 
be  Is  tbe  owner  of  certain  lands  In  Prairie 
county,  claiming  title  thereto  under  a  clerk's 
deed  executed  July  21,  1905,  pursuant  to  sale 
by  the  collector  for  delinquent  taxes,  and 
praying  tbat  his  title  to  said  lands  be  quiet- 
ed. He  also  alleged  tbat  appellee  Is  setting 
up  a  claim  to  said  lands  and  has  been  pay- 
ing taxes  tbereon  from  year  to  year,  and 
he  asked  that  appellee  be  made  a  party  de- 
fendant in  the  suit  Appellee  was  brought 
in  by  service  of  summons,  and  ffied  Its  de- 
murrer to  the  complaint,  whldi  the  court 
sustained. 

Appellee  defends  this  ruling  of  the  court 
on  tbe  ground  tbat  appellant  falls  to  allege 
In  bis  complaint  tbat  be  had  "paid  taxes  on 
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the  lands  toe  at  least  two  years  after  the 
«zpiratlon  of  the  right  of  redemption,"  In 
-compliance  with  the  requirements  of  the  stat- 
ute authorizing  confirmation  of  tax  titles  and 
-other  titles  under  Involuntary  sales.  Klrby's 
Dig.  M  661-675.  It  Is  contended  that  a  title 
under  a  tax  sale  or  other  Involuntary  sale 
mentioned  In  the  statute  cannot  be  quieted 
tmless  the  terms  of  the  statute  be  fully  com- 
piled with.  The  vice  of  this  contention  is 
that  it  seeks  to  apply  the  requirements  of 
the  statute  to  adversary  suits,  such  as  this 
-one,  between  parties  for  the  purpose  of  liti- 
gating conflicting  titles  and  quieting  the  su- 
perior one.  The  statute  does  not  control  In 
«uch  suits,  as  the  Jurisdiction  of  chancery 
<»urt8  over  such  subjects  Is  exercised  In- 
dependently of  statute.  The  statute.  In  so 
far  as  It  confers  Jurisdiction  In  such  cases 
over  which  courts  of  equity  formerly  exer- 
-clsed  Jurisdictloo,  Is  to  that  extent  merely 
declaratory  of  existing  powers,  and  not  a 
grant  of  addltl<»ial  powers.  Hempstead  v. 
Watklns,  6  Ark.  317,  42  Am.  Dec.  696 ;  Boyce 
T.  Grundy,  8  Pet.  210,  7  L.  Bd.  655. 

The  complaint  alleges  that  the  land  Is  un- 
occupied by  an  adverse  claimant  and  that 
appellee  is  asserting  title  thereto  and  pay- 
ing taxes  on  the  land.  This  states  a  cause 
-of  action  In  an  adversary  suit,  and,  If  sus- 
tained by  proof,  is  sufficient  to  entitle  ap- 
pellant to  relief.  The  court  should,  under 
that  state  of  the  case,  grant  the  relief  pray- 
ed for  by  removing  the  alleged  cloud  and 
•quieting  appellant's  title.  Even  if  appellant 
is  not  entitled  under  the  statute  to  a  gen- 
eral decree  for  confirmation  of  the  tax  sale, 
the  complaint  states  a  case  for  relief  In  this 
adversary  suit  against  appellee,  and  it  was 
error  to  sustain  a  demurrer  to  the  complaint, 
which  Is  at  least  good  to  the  extent  that  it 
states  grounds  for  equitable  relief  against 
appellee. 

Reversed  and  remanded,  with  directions  to 
overrule  the  demurrer  to  the  complaint 


KITCHENS,  Public  Adm'r,  v.  JONES  et  al. 
{Supreme  Court  of  Arkansas.     Oct.  12,  1908.) 

1.  EXECUTOBS  AHD  ADMINISTBATOBB  (5   181*)— 

Widow's    Aixowasce  —  Statutes  —  Con- 

STBUCnON. 

A  widow's  allowance  authorized  by  Eir- 
Ijy's  Dig.  §  3,  to  the  extent  of  $300,  can  only 
be  granted  ont  of  the  decedent's  personal  es- 
tate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §  681;  Dec. 
Dig.  i  181.»] 

2.  CONVEBSION  (J  6*)— Bquttabijc  Convebsion 

— StJBPLUS  ON   FOBECLOBUBE. 

An  equity  of  redemption  in  mortgage  pro- 
erty  being  an  estate  subject  to  all  the  incidents 
of  ownership,  a  surplus  arising  on  a  foreclosure 
sale  of  land  belonging  to  a  decedent's  estate  is 
not  thereby  converted  into  personalty,  but  par- 
takes of  all  the  incidents  of  real  estate. 

[Ed.  Note. — For  other  cases,  see  Conversion, 
Cent  Dig.  f  10;    Dec.  Dig.  {  e.»] 


8.  EXKCOTOBS  AltD  Administbatobb  (S  1^)— 
MOBTOAOE  FOBECLOSUBB— StTBPI-tJS  —  WID- 
OW'S Allowance. 

The  status  of  a  decedent's  estate  belny  fiiea 
as  of  the  date  of  his  death,  a  surplus  arismg  on 
a  subsequent  sale  of  his  land  on  mortgage  fore- 
closure was  not  available  for  the  payment  of  an 
allowance  to  the  widow,  but  was  distributable 
to  the  widow  and  children  as  realty,  according 
to  the  statute  of  descent  and  distribution. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Admintotrators,  Cent  Dig.  i  681 ;  Dec  Dig.  i 
181.*] 

Appeal  from  Circuit  Court,  Phillips  Coun- 
ty ;  Hance  N.  Button,  Judge. 

Petition  by  Charity  Jones  and  others 
against  F.  F.  Kitchens,  public  administrator. 
Judgment  for  petitioners,  and  defendant  ap- 
peals.    Reversed  and  remanded. 

Campbell  &  Stevenson  and  J.  M.  Vineyard, 
for  appellant  M.  U  Stephenson,  for  appel- 
lees. 

HILIi,  C.  J.  John  Jones  died  In  April, 
1006,  leaving  a  widow  and  children,  some 
of  whom  were  minors.  At  the  time  of  his 
death  he  was  the  owner  of  certain  real  es- 
tate in  the  city  of  Helena,  which  was  Incum- 
bered hy  a  deed  of  trust  Default  had  occur- 
red In  the  performance  of  the  conditions  of 
the  deed  of  trust  before  his  death,  and,  after 
his  death,  the  deed  was  foreclosed  In  the 
chancery  court  and  the  property  sold  by  a 
commissioner  of  the  court  to  satisfy  the 
mortgage  debt  The  proceeds  of  the  sale 
paid  off  the  mortgage  and  left  a  surplus  of 
$554.57,  which  was  turned  over  by  the  com- 
missioner In  chancery  to  Kitchens,  public  ad- 
ministrator, who  was  administering  the  es- 
tate of  Jones.  The  land  was  not  the  home- 
stead of  the  deceased.  The  dower  rights  of 
the  widow  had  been  released  In  the  trust 
deed.  This  surplus  was  the  only  asset  of 
the  estate,  which  was  insolvent.  Charity 
Jones  filed  a  petition  in  the  probate  court  of 
Phillips  county,  representing  that  she  was 
the  widow,  and  that  there  were  minor  chil- 
dren, of  the  said  John  Jones,  deceased ;  that 
the  estate  of  her  husband  exceeded  $300  in 
value ;  and  she  prayed  that  the  sum  of  $300 
be  paid  to  her  out  of  said  fund  for  the  use 
of  herself  and  minor  children.  Trial  was 
had  in  the  probate  court,  and,  on  appeal,  In 
the  circuit  court  tipon  an  agreed  statement 
of  facts.  The  circuit  Judge  granted  the  peti- 
tion, and  the  administrator  has  appealed. 

This  appeal  Involves  a  construction  of  sec- 
tion 3  of  Klrby's  Digest,  which  reads  as  fol- 
lows: "When  any  person  shall  die  leaving 
a  widow  and  minor  children,  or  widow  or  mi- 
nor children,  and  It  shall  be  made  to  appear' 
to  the  court  that  the  personal  estate  of  such 
deceased  person  does  not  exceed  in  value  the 
sum  of  three  hundred  dollars,  the  court  shall 
make  an  order  vesting  such  personal  proper- 
ty absolutely  in  the  widow  and  minor  chil- 
dren, or  widow  or  minor  children,  as  the  case 
may  be,  when  the  court  Is  satisfied  that  rea- 
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sonable  funeral  expenses  of  such  persons  not 
to  exceed  twenty-flve  dollars  have  been  paid 
or  secared;  and  In  all  cases  where  the  per- 
sonal estate  exceeds  In  value  the  sum  of 
three  bnndred  dollars,  the  widow  and  minor 
children,  or  widow  or  minor  children,  as  the 
case  may  be,  may  retain  the  amount  of  three 
hundred  dollars  out  of  such  personal  proper- 
ty at  Its  appraised  valuation."  In  Wilson  v. 
Massle,  70  Ark.  25,  65'S.  W.  942,  It  was  held 
that  this  statute  repealed  the  pre-existing 
statutes  upon  this  subject,  and  effected  a 
change  in  the  law  from  an  estimate  of  the 
whole  mass  of  the  decedent's  property  to  an 
estimate  of  the  personal  property  alone  in 
making  this  allowance  to  the  widow  and  mi- 
nor children.  This  case,  therefore,  turns  up- 
on the  character  of  the  estate  of  Jones  in  the 
mortgaged  property.  In  State  for  the  Use  of 
Ashley  &  Watkins  v.  Lawson  et  al.,  6  Ark. 
269,  the  court  said:  "The  equity  of  redemp- 
tion Is  considered  to  be  the  real  and  bene- 
ficial estate,  tantamount  to  the  fee  at  law, 
and  Is  accordingly  held  to  be  descendible  by 
InberltAnce,  devisable  by  will  and  alienable 
by  deed,  precisely  as  If  it  were  an  estate  of 
inheritance  at  law."  The  nature  of  the  equi- 
ty of  redemption  Is  thus  stated  In  the  en- 
cyclopedia: "An  equity  of  redemption  Is  an 
estate  in  the  mortgaged  property,  and  is 
subject  to  all  the  incidents  of  ownership.  It 
may  be  conveyed  of  devised.  It  descends  to 
the  owner's  heirs  or  personal  representatives 
according  to  the  nature  of  the  mortgaged 
property,  and  is  subject  to  curtesy  and  home- 
stead." 11  Am.  &  Eng.  Enc.  209,  210.  The 
text  Is  well  supported  by  authority,  includ- 
ing several  Arkansas  cases  cited  in  the  note. 
It  Is  clear,  therefore,  that  the  equity  of  re- 
demption left  by  Jones  at  his  death  was  real 
property,  and  descended  as  real  property 
descends. 

The  question  remains  whether  Its  conver- 
sion into  cash  through  the  foreclosure  of 
the  mortgage  changed  Its  character  within  the 
meaning  of  this  statute.  The  argument  is 
made  that  the  power  of  conversion  Is  well 
established,  and  that  the  chancery  court  bad 
the  right  to  convert  the  realty  into  personal- 
ty; and,  having  that  right,  that  it  changed 
the  character  of  the  property.  A  considera- 
tion of  the  cases  cited  may  be  useful.  Cool- 
Idge  V.  Burke,  69  Ark.  237,  62  S.  W.  583, 
and  Lenow  v.  Fones,  48  Ark.  557,  4  S.  W. 
56,  were  cases  where  the  surviving  partner 
converted  partnership  assets  from  one  class 
of  property  to  another,  and  it  was  held  that 
the  property  passed  in  its  converted  state. 
The  same  principle  was  recently  recognized 
In  French  v.  Vanatta,  83  Ark.  306,  104  8. 
W.  141.  There  is  a  radical  dlfFerence  be- 
tween those  cases  and  this.  The  estate  of 
a  partner  does  not  take  a  share  of  the  part- 
nership assets  until  the  partnership  is  wound 
up;  and  a  surviving  partner,  or  a  court,  in 
order  to  wind  it  up,  may  convert  it,  and  nat- 
urally the  asset  coming  from  the  partner- 


ship should  descend  In  the  form  In  which  !t 
falls  into  the  estate.  But  in  the  case  at  bar 
the  right  of  the  widow  and  minor  heirs  ac- 
crued, under  the  plain  terms  of  the  statute, 
at  the  time  of  the  death  of  the  basl>and  and 
father,  and  not  at  a  later  time  when,  in  th« 
course  of  the  administration  of  his  estate, 
bis  property  has  been  changed  from  realty  to 
personalty.  In  Loftls  v.  Glass,  15  Ark.  6S0. 
and  Turner  v.  Davis,  41  Ark.  270,  the  inter- 
est under  consideration  was  the  proceeds 
of  a  sale  of  real  estate,  and  not  the  real  es- 
tate itself;  and  It  was  held  that  the  Interest 
was  personalty.  That  is  not  true  here,  for 
the  inheritance  was  not  of  the  proceeds,  but 
of  the  land  itself,  subject  to  the  mortgage, 
which  could  have  been  discharged  at  any 
time  by  the  payment  of  tlie  mortgage  debt. 
In  Re  Simmons,  55  Ark.  486,  18  S.  W.  933, 
after  stating  the  rule  that  where  a  conver- 
sion is  rightfully  made,  whether  by  court  or 
trustee,  all  the  consequences  of  conversion 
must  follow,  the  court,  through  Clilef  Jus- 
tice Cockrill,  said:  "It  may  be  that  this 
statement  of  the  rule  Is  subject  to  the  ex- 
planation or  qualification  that  the  conversion 
takes  efltect  only  to  the  extent  of  the  purpose 
for  which  conversion  was  required,  where, 
for  example,  a  surplus  remains  from  tbe  pro- 
ceeds of  land  sold  to  satisfy  a  decree  of  fore- 
closure. In  such  a  case  the  conversion  to 
raise  a  surplus  over  the  decree  and  costs 
was  not  required,  and  was  probably  not  in- 
tended by  the  court;  and  the  rights  of  the 
parties  In  interest,  it  is  held,  remain  the 
same  as  If  no  conversion  had  taken  place, 
although  the  sale  was  rightful."  This  state- 
ment of  the  principle  Is  absolutely  conclusive 
here,  and  Is  in  accord  with  the  authorities, 
as  will  be  seen  by  those  cited  in  the  opinion. 
Mr.  Woerner  thus  states  the  same  prin- 
ciple: "By  the  sale  the  real  estate  is  con- 
verted Into  -money.  But  the  conversion  is 
complete  and  effectual  only  to  the  extent  and 
for  the  purposes  for  which  the  sale  was  au- 
thorized, whether  by  the  will  or  by  the  or- 
der  of  the  court  So  far  as  these  purposes 
do  not  extend,  and  in  so  far  as  any  of  them 
do  not  take  effect  In  fact  or  in  law,  the  prop- 
erty retains  Its  former  character  in  resi>eot 
of  the  rights  of  its  owner,  and  passes  acconi- 
ingly.  The  surplus  of  the  proceeds  of  a  sale 
ordered  for  the  payment  of  debts  remaining 
after  the  debts  and  expenses  of  administra- 
tion have  been  discharged  retains  the  char- 
acter of  real  estate  for  the  purpose  of  deter- 
mining who  Is  entitled  to  receive  it,  and  goes 
to  the  persons  to  whom  the  real  estate  woiild 
have  gone  but  for  the  conversion."  2  Woer- 
ner on  Am.  Law  of  Administration.  |  4S1. 
The  status  of  the  decedent's  estate  is  fixed 
under  this  statute  when  he  dies,  and  the  al- 
lowance contemplated  by  it  must  be  made 
out  of  the  personal  property  as  it  then  ex- 
isted, and  not  from  the  proceeds  of  realty 
which  may  thereafter  assume  personal  form. 
In  this  case  bis  equity  of  redemption   de- 
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scended  at  his  death  to  his  widow  end  dill- 
dren,  according  to  the  statute  of  descents 
and  distribution,  as  realty.  Its  subsequent 
convM'slon  to  pay  tbe  debt  against  it  does 
not  let  them  in  to  share*  in  it  as  personal 
property,  for  the  only  purpose  of  the  coDTer- 
slon  was  to  pay  the  mortgage  debt,  and  not 
to  change  the  status  of  the  property. 

The  judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  enter  a  judg- 
ment In  conformity  to  this  opinion. 


ST.  LOUIS,  L  M.  A  8.  RT.  CO.  v.  BARDIE. 
(Supreme  Court  of  Arkansas.    Oct  6,  1908.) 

1.  Rahaoads  (§  72*)— Roadbeds  —  Dbains — 
Company's  Duty— Deed  Constbxjed. 

A  railway  right  of  wa^  deed  providing  that 
all  drains  should  be  so  bridged  or  protected  by 
culverts  that  the  flow  of  water  should  not  be 
iorpeded  requires  the  company  to  maintain  its 
bridges  or  culverts  so  that  tbe  natural  flow  of 
the  water  is  not  obstructed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  72.*] 

2.  Watebs  and  Watee  Courses  (J  118*)  — 

BAIIAOADS— DbAINB— COICPANT'B  DtntT. 
Irrespective    of   any    contract,    a    railway 
company  must  maintain  culverts  so  as  to  allow 
free  passage  of  surface  water  from  adjoining 
lands. 

TEd.  Note. — For  other  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  |  128;    Dec.  Dig.  i 
118.»] 

3.  Watebs  and  Wateb  Cottxsks  ($  126*)— Ob- 

STRDCnoN    0»    DbAINS— RaIJJBOADS— FXEAD- 

ING — Sufficiency. 

Allegations  that  defendant  built  a  railway 
across  plaintiff's  land ;  that  be  conveyed  a  right 
of  way  on  condition  that  all  drains  be  so  pro- 
tected by  culverts  that  the  flow  of  water  should 
not  be  impeded;  that  tbe  natural  drainage  tor 
surface  water  on  lands  held  by  him  on  one 
side  of  the  road  was  across  the  road ;  that,  be- 
fore tbe  road  was  built,  plaintiff  constructed 
ditches  to  assist  the  drainage;  that  defendant 
tlirew  a  dump  or  levee  across  drains  and  neg- 
ligently failed  to  provide  sufficient  openings  to 
admit  the  flow  of  surface  water;  that  tbe 
surface  water  was  dammed  up  over  certain 
lands,  retarding  the  growth  of  the  crops  and 
increasing  the  cost  of  cultivating  and  gathering 
them,  etc. — sustain  an  action  for  damages  aside 
from  the  liability  imposed  by  the  deed. 

[E}d.  Note. — For  other  cases,  see  Waters  and 
TTnfpr  Courses,  Cent.  Dig.  {  139;  Dec.  Dig.  } 
126.*] 

4.  Watebs   and   Watek  Courses   (8   125*) — 

CONSTBUCTION      OF     DBATNS  —  RaILBOADS  — 

Measube  OF  Dauaoes. 

The  measure  of  damages  against  a  rail- 
way company  for  obstructing  drains  is  the 
same,  whether  founded  upon  an  express  con- 
tract requiring  it  to  keep  tne  drains  nnobstrnct- 
ed  or  upon  the  company's  liability  independent 
of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  140;  Dec.  Dig.  { 
125.*J 

5.  Watbbs  and  Wateb  Coubses  (5  128*) — 
Obstbuotion  of  Drains— Measube  of  Dak- 
ages— Inbtbuctions. 

In  an  action  for  obstructing  drains,  an  in- 
struction tbat  in  fixing  plaintiffs  damages  tbe 
jury  conld  consider  the  loss  of  the  rental  value 
of  the  cleared  land  that  he  was  unable  to  cul- 


tivate, the  extra  cost  of  planting  and  working 
his  crop,  less  the  cost  of  gathering  so  much  of 
the  yield  as  was  lost,  and  the  cost  of  reclear- 
ing  land,  was  not  erroneous  as  authorizing  re- 
covery of  the  rental  value  of  the  cleared  land 
and  also  the  extra  cost  of  planting  and  working 
it,  especially  in  the  absence  of  a  request  for  a 
more  specific  instruction,  where  the  case  was 
tried  on  tbe  theory  that  the  measure  of  the 
damages  to  the  crop  was  its  actual  value  when 
destroyed,  and  that,  on  the  cleared  land  which 
could  not  be  cultivated,  the  damages  were  limit- 
ed to  its  rental  value. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {  141 ;    Dec.  Dig.  S 
126.*] 

8.  Evidence  (5  471*)— Opinion  Evidence, 

In  an  action  for  obstructing  drains  re- 
sulting in  injury  to  crops  and  to  land,  it  was 
not  error  to  allow  a  (question  asked  a  witness 
"Did  you  have  a  similar  piece  of  land,  sim- 
ilarly situated,  similarly  cultivated,  similar  area, 
that  you  cultivated?"  on  the  theonr  that  it  call- 
ed for  witness'  opinion  as  to  what  the  dam- 
aged land  would  have  produced,  and  as  to  what 
tracts  were  similar,  where  he  had  testified  what 
crops  the  damaged  land  produced,  and  he  merely 
testified  what  an  equal  area  of  adjoining  land, 
similar  quality,  produced  the  same  year  when 
cultivated  by  him  in  the  same  manner  as  the 
overfiowed  land. 

[Hid.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  2149 ;   Dec.  Dig.  §  471.*] 

7.  Watebs  and  Wateb  Coubses  (|  126*)— 
Obstruction  of  Drains— Instbuctions. 
In  an  action  for  damages  caused  by  tbe 
obstruction  of  drains,  it  was  not  error  to  in- 
struct that'  if  the  persons  working  tbe  land 
claimed  to  have  been  damaged  were  share 
hands,  working  for  a  proportion  of  the  crop, 
and  no  part  of  it  belonged  to  them  but  to  plain- 
tiff, he  could  recover  tbe  entire  damage  where 
the  evidence  showed  that  plaintiff  did  not  intend 
to  rent  the  land,  that  he  had  control  of  it,  and 
tbat  such  iiersons  were  merely  hired  to  make 
the  crop. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  i  126.*] 

Appeal  from  Circuit  Court,  Chicot  County ; 
H.  W.  Wells,  Judge. 

Action  by  William  T.  Hardie  against  the 
St  Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    AflBrmed. 

This  is  a  suit  by  Wm.  T.  Hardie  against 
the  St  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company.  The  substance  of  the  com- 
plaint Is  as  follows:  That  the  defendant  com- 
pany constructed  an  additional  line  of  railway 
In  Chlcct  county  In  1903  over  certain  lands  of 
plaintiff  (giving  course  and  direction  of  said 
line)  for  a  distance  of  3Vi  miles,  more  or  lees. 
That  plaintiff,  by  deed,  conveyed  the  right  of 
way  to  defendant  over  said  lands  on  consider- 
ation that  said  railway  should  be  constructed 
In  such  maimer  that  all  drains,  natural  or 
artldfical,  should  be  so  bridged  or  protected 
by  culverts  that  the  flow  of  water  from  said 
lands  and  tbe  lands  adjacent  thereto  should 
In  no  way  be  impeded  or  restricted.  (A  copy 
of  said  land  Is  filed  as  "Exhibit  A"  to  tbe 
complaint.)  That  during  tbe  years  1904,  1903, 
and  1906  he  was  in  possession  of  certain  lands 
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In  Chicot  emmty  (deacrtbed  In  detail),  known 
as  the  "llacoo  Lake  Plantation, "  conBtetIng 
of  6,000  acres,  and  foor  otber  plantations,  con- 
taining, respectively.  400,  400,  200,  and  480 
acres.  That  by  the  topography  of  said  lands 
the  natural  drainage  for  surface  water  on  all 
of  said  land  east  of  the  defendant's  railroad 
is  westward  from  the  bank  of  Bayou  Macon 
on  the  north  and  Kacon  Lake  <»  the  east, 
acron  the  line  of  said  railway,  into  the  nat- 
unU  bayous  on  the  west,  tboice  Into  Bayon 
llacon  on  the  south.  That  the  natural  drain- 
age from  certain  otlier  described  lands  is 
east  acroas  said  railroad,  with  other  waters 
from  the  east  of  same.  That  prior  to  the 
building  of  said  railroad  defendant  (plaintlfr) 
had  ccDStmcted  artillcial  drainage  to  assist 
said  natural  drainage  by  a  complete  system 
<tf  ditdMS  connecting  with  a  "motlitt  ditch" 
(describing  same).  That  in  building  said  ad- 
ditional line  of  railroad  defendant  caused 
to  be  thrown  up  a  dump  or  leree  tlie  oitlre 
-distance  over  the  land  of  plaintiff,  before  de- 
scribed, and  down  the  cfaannd  and  across 
the  "motlier  ditch"  and  fire  other  ditches,  and 
aoross  the  natural  drainings  of  said  lands, 
and  bad  negiigmtly  Called  to  iworide  suffi- 
cient openings  tliroagfa  said  dump  or  leree  to 
admit  tlie  flow  of  surface  water  tliroagh  same 
from  16  acres  of  the  lands  (describing  same) 
ot  plaintHTs  lying  east  of  said  railroad  and 
200  acres  lying  west  of  said  railroad,  which 
are  dependent  for  drainage  on  said  "mother 
ditch."  That  during  tlie  years  190*.  1905.  and 
1906  the  defendant  over  the  protest  of  plaln- 
tilf.  carelesBly.  negligently,  and  willfully  main- 
tained Its  roadlted.  so  carelessly  and  negli- 
gently c<Histmcted  as  afMesaid.  so  as  to  cut 
«ff  the  drainage  of  said  'lands,  though  often 
promising  plaintiff  to  make  sndi  openings  as 
were  necessary.  That  same  would  have  beon 
easily  made,  and  at  small  expense  That  by 
r«as>n  of  said  failure  the  defend&nt  caused 
tlie  surface  water  during  the  years  1904. 1905. 
and  I'jij^  to  back  and  dam  up  for  a  great  por- 
tion of  the  year  over  said  lands  (describln? 
themi.  and  over  SiX)  acres  thereof,  and  there- 
by retarded  the  growth  and  Increased  the  cost 
of  cultivation  and  saihering  and  lowered  the 
jieJd  of  a  lar?e  cotton  crop,  to  wit.  500  acres 
idescribiiiS  same'i.  1<W  acres  (describin?  saniei. 
and  2>>J  acres  idescribing  samet.  to  the  dam- 
ase  of  pUinliff  in  the  sum  of  $12,000.  Prayer 
f'>r  jT>!irment  in  said  amonnc  The  defend.-»nt 
filed  its  answer,  dtrnyiiu:  all  the  material  alle- 
ra:-;.;<is  of  the  complaint.  Testimony  was  ad- 
dcK-ed  by  the  plaintiff  to  sustain  tiie  allega- 
tions of  his  complaint,  and  by  the  defendant 
to  sos^ln  its  defense.  The  questions  in- 
volved render  it  utmeoesssary  to  further  state 
tiie  evi'iecoe  except  such  comments  as  may  be 
ciade  in  tlie  ocision.  There  was  a  jury  trial 
azd  a  veniiot  for  plaintiff  In  the  sum  of 
J2.'»X  acd  defendant  has  appealed. 

T.  M.  M^taly.  J.  E.  Williams,  and  Camp- 
ben  Jk  Steveiis»n.  for  appellant.  Baldy  Vin- 
•co.  for  a;!f)elie& 


HAHT,  J.  (aftw  stating  the  facts  as  abore). 
The  following  ^ledal  propositltHis  are  urged 
to  rererse  the  Judgment: 

First.  That  the  damage  to  plaintiff's  cro|j8 
was  caused  by  the  obstructed  condition  of  the 
drains  and  cnlrerts;  that,  by  the  t»m8  of  its 
right  of  way  deed  from  the  plaintiff,  defend- 
ant was  not  bound  to  ni«iTit«iTi  Uie  drains  and 
culrerta  acroas  Its  right  of  way  free  from 
obstruction,  but  that  It  was  plaintiffs  dutf 
to  keq>  them  open.  The  clause  of  the  deed 
referred  to  is  as  follows:  "It  is  further  ex- 
pressly understood  and  agreed  •  •  •  that 
all  drains,  Iwth  natural  and  artificial,  shall  Ik 
so  bridged  or  protected  by  culverts  that  tbe 
flow  of  water  from  said  lands  and  lands  ad- 
jacent shall  be  In  no  wise  impeded  or  restrict- 
ed." Clearly  the  language  of  the  deed  con- 
templates that  the  railroad  company  should 
maintain  Its  bridges  or  culverts  bo  that  the 
natural  flow  of  the  water  should  not  be  olh 
stmcted  or  Impeded.  Obrlously  the  railroad 
company  never  Intended  to  give  up  any  part 
of  its  control  over  its  roadbed,  for  incb  a 
course  would  not  only  tend  to  hinder  It  In  tbe 
operatliHi  of  Its  trains,  but  would  endanger 
the  lives  of  its  empioyte  and  passengers. 
Moreover,  Indqiaidait  of  any  ctmtract  tbe 
duty  of  maintaining  its  cnlrerts  so  as  not  to 
impede  the  free  passage  of  the  surface  water 
was  cast  upon  the  defendant.  The  drains  and 
culverts  were  allowed  to  fill  up  and  become 
obstructed  by  the  falling  of  dirt  when  tbe  de- 
fendant was  raising  its  roadbed,  and  tbey 
could  have  been  cleaned  out  at  a  reasonable 
expense.  This  rule  was  announced  in  tbe 
case  of  Little  Rode  ft  Ft.  Smith  Ry.  Co.  r. 
Chapmahl  39  Ark.  463,  43  Am.  Rep.  280,  and 
has  been  followed  by  the  court  ever  since. 
A  citation  of  only  a  few  of  the  later  cases  Is 
necessary.  Baker  t.  Allen.  (MJ  Arli.  271, 
50  S.  W.  511.  74  Am.  St.  Rep.  IW ;  Chicasa 
Rock  Island  ft  Pacific  By.  Co.  v.  MeCntcben, 
SO  Ark.  235.  96  S.  W.  V^i;  I..  B.  &  FL 
Smith  Ry.  Co.  v.  Wallis.  82  Ark.  447,  102  S. 
W.  390.  The  allegadoos  of  the  complaint 
are  sufficient  to  sustain  an  action  for  dam- 
aces  aside  from  the  liability  imposed  by  the 
contract,  and  the  measure  of  damages  would 
be  the  s;ime  whether  the  action  is  founded  on 
tbe  contract  or  on  the  liability  of  the  railroad 
inJe|>endent  as  announced  in  ttie  Clhapuau 
and  other  cases  supra. 

Second.  That  the  court  did  not  correctly 
Instruct  the  jury  as  to  the  measure  of  dam- 
aees.  The  instruction  given  by  the  conrt  on 
that  point  at  the  request  of  the  plaintitT  is  as 
follows;  "You  are  further  instructed  that  it 
yon  find  from  a  prqwmderance  of  the  evi- 
dence that  defendant  was  guilty  of  negligence 
in  maintaining:  its  roadbed,  and  thereby  ob- 
structed the  natural  drainage  of  tbe  surface 
water  from  plaintifTs  lands,  and  caused  them 
to  dam  up  asralnst  said  roadbed  and  flow  bad: 
over  p'.aintifTs  lands,  and  damages  or  pre- 
vents makine  croj^s  thereon,  your  verdict  will 
be  for  p'.alutiff  for  such  actual  damages  as 
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the  evidence  abowB  he  Bustalned  during  the 
rears  1904,  1905,  and  1906  as  was  the  result 
and  solely  due  to  the  negligence  of  the  de- 
fendant, with  iQterest  thereon  from  the  time 
snch  damage  occurred;    and,  in  arriving  at 
the  amoont  of  damages  from  the  evidence, 
7on  will  take  into  consideration  the  loss  of 
rental  value  of  the  cleared  land  that  he  was 
unable  to  cultivate,  the  extra  cost  of  planting 
and  working  his  crop,  less  the  extra  cost  he 
would  have  been  to  In  gathering  and  working 
so  much  of  the  yield  as  was  lost,  the  cost  of 
reclearlng  land  caused  to  have  grown  up  by 
being  forced  to  lie  out  as  the  result  of  such 
negligence,  and,  after  finding  the  sum  of  such 
losses  for  the  years  1904,  1906,  and  1906  as 
the  evidence  convinces  you  that  plaintiff  has 
sustained,  and  the  interest  on  the  same  from 
the  time  such  losses  occurred  at  six  per  cent, 
per  annum,  you  will  return  into  court  written 
on  the  complaint  a  verdict  for  plaintiff,  and 
assess  his  damages  at  that  sum."    At  the  re- 
qnest  of  the  defendant,  the  court  gave  the 
following  instruction  on  the  measure  of  dam- 
ages:   "(15)  If  you  should  find  for  the  plain- 
tier,  yon  should  assess  such  amount  of  dama- 
ges as  you  find  be  has  actually  sustained  as 
the  necessary  result  of  defendant's  negligence, 
and  the  measure  of  his  damages  would  be  the 
cash  value  of  the  crops  at  the  time  they  were 
destroyed,  provided  you  find  such  destruction 
as  alleged.    And,  in  arriving  at  the  measure 
of  the  value  of  iils  crop  alleged  to  have  been 
destroyed,  you  may  take  into  couslderation 
the  fertility  of  the  soil  upon  which  they  were 
growing,  the  state  of  their  cultivation,  their 
condition  at  the  time  of  destruction,  the  fa- 
vorable or  unfavorable  season  following  for 
the  maturity  of  the  crop  with  their  probable 
yield.    You  will  also  take  Into  consideration 
further  expense  of  cultivation,  if  any  further 
cultivation   was  needed,   the   additional   ex- 
pense of  gathering  and  marketing  them,  and 
also  the  impending  hazard  or  peril  of  weather 
and  storms  between  the  times  they  were  de- 
stroyed or  Injured  and  the  close  of  the  season 
for  maturing  and  gathering  the  same."    Ap- 
pellant railway  company  urges  that  the  in- 
stmction  given  by  the  court  at  the  instance 
of  the  plaintiff  allows  double  damages.    In 
other  words  that  it  directs  the  Jury  to  find 
for  the  damages  of  the  cleared  land  that  ap- 
pellee was  unable  to  cultivate,  its  rental  val- 
ne,  and  also  the  extra  cost  of  planting  and 
working  it    The  different  elements  of  dama- 
ges were  correctly  stated  in  the  instruction 
of  which  complaint  is  made.    It  is  true  that 
the  naming  of  all  of  the  elements  of  damage 
in  one  instruction  may  have  caused  confusion 
in  tbe  minds  of  the  jury,  and  thus  have  In- 
fluenced it  to  apply  an  element  of  damage  to 
a  class  of  lands  to  which  it  was  not  applica- 
ble, but  we  do  not  think  such  was  the  result 
The    testimony    introduced,    the    Instruction 
given  on  the  measure  of  damages  at  the  in- 
stance of  the  defendant,  now  appellant,  and 
the  whole  conduct  of  the  trial  as  disclosed  by 
the  record,  show  that  the  case  was  tried  on 
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the  theory  that  the  damages  to  the  crop  were 
Its  actual  value,  where  it  bad  matured  suffi- 
ciently to  have  a  market  value  at  the  time  of 
its  destruction,  and  that  on  the  cleared  land 
which  could  not  be  cultivated  the  damages 
were  limited  to  its  rental  value.  There  was 
an  evident  Intention  to  follow  the  rule  laid 
down  in  the  case  of  Railway  Company  v. 
Yarbrough,  66  Ark.  612,  20  S.  W.  515,  and 
the  later  case  of  St.  Louis  Southwestern 
Ry.  Co.  V.  Morris,  76  Ark.  542,  80  S.  W.  846, 
Little  Rock  &  Ft.  Smith  Ry.  Co.  v.  Wallis, 
82  Ark.  447,  102  S.  W.  390,  and  St  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  Saunders,  85  Ark.  Ill,  107 
8.  W.  194.  Appellant's  counsel  must  have 
known  the  meaning  the  court  intended  to  con- 
vey by  the  insti-uction,  and,  instead  of  mak- 
ing a  general  objection,  should  have  requested 
a  specific  instruction  which  would  have  elim- 
inated the  fault  instead  of  making  a  general 
objection  to  it  St.  L.,  I.  M.  &  S.  Ry.  Co.  v. 
Hoshall,  82  Ark.  887,  102  S.  W.  207;  St  L., 
I.  M.  &  S.  Ry.  Co.  V.  Bamett,  65  Ark.  255, 
45  S.  W.  550. 

Third.  Counsel  for  appellant  asks  for  a  re- 
versal of  the  judgment  because  In  ascertain- 
ing the  value  of  the  damaged  crop  Daniel, 
the  manager  of  the  plantation,  was  permitted 
to  answer  the  following  question:  "Did  you 
have  a  similar  piece  of  land,  similarly  situat- 
ed, similarly  cultivated,  similar  area,  that  you 
cultivated  In  19057"  It  Is  claimed  that  this 
was  permitting  Daniel  to  give  his  (pinion  to 
the  Jury  as  to  what  the  damaged  lands  would 
have  produced,  and  as  to  what 'tracts  were 
similar.  Daniel  had  already  testified  what 
amount  of  cotton  and  of  cotton  seed  the  dam- 
aged land  produced.  His  answer  to  the  ques- 
tion and.  to  those  of  similar  import  shows 
that  he  simply  stated  to  the  jury  what  an 
equal  area  of  adjoining  land  of  similar  qual- 
ity of  soil  produced  the  same  year  when  cul- 
tivated by  him  in  the  same  manner  as  the 
overflowed  land.  The  jury  were  left  free  to 
determine  whether  the  negligence  of  the  rail- 
road caused  the  difference  in  productloUi  and 
how  much  of  It  was  caused  thereby.  The 
facts  were  stated  to  the  jury,  and  under  the 
instructions  of  the  court  they  were  left  to 
draw  their  own  inferences. 

Fourth.  Counsel  for  appellant  also  asks  a 
reversal  on  account  of  the  second  Instruction, 
which  is  as  follows:  "No.  2.  The  jury  are  in- 
structed that  if  they  l)elieve  from  the  evi- 
dence that  the  parties  working  the  land  claim- 
ed to  have  been  damaged  were  share  hands, 
working  for  a  proportion  of  the  crop,  and  no 
part  of  It  belonged  to  the  parties  working  the 
land,  but  to  the  plaintiff,  then  he  is  entitled 
to  recover  the  entire  damage  and  not  the 
share  hand,  that  the  share  hands  were  not 
the  owners."  Daniels  was  the  only  witness 
who  teMfled  on  that  point,  and  we  qnote 
from  his  testimony  as  follows:  "Q.  I  want 
you  to  explain  just  what  kind  of  a  contract 
you  have  with  your  bands — whether  or  not 
you  actually  rent  any  land.  A.  I  don't  rent 
any  land  at  all.    I  furnish  the  hands  to  make 
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tbe  crop.  When  the  crop  1b  gathered  and 
ginned,  I  get  one-fourth,  and  their  provision 
and  supplies  come  out  of  their  part  Q. 
'Ba.ve  you  any  other  kind?  A.  Some  work 
on  the  balyes  under  the  same  contract"  This 
testimony  shows  that  the  owner  did  not  in- 
tend to  rent  the  land,  and,  taken  In  connec- 
tion with  his  other  testimony,  shows  that  tbe 
owner  bad  control  of  the  land,  and  that  the 
other  parties  were  merely  hired  to  make  the 
crop.  Hammock  t.  Creekman,  48  Ark.  264, 
3  S.  W.  180 ;  Tlnsley  v.  Cralge,  54  Ark.  346, 
15  S.  W.  897, 16  S.  W.  570.  The  witness  Dan- 
iel made  a  detailed  statement  of  tbe  amount 
of  damage  suffered,  and  it  Is  sufficient  to  say 
that  bis  testimony  warranted  the  verdict. 

Finding  no  reversible  error  in  tbe  record, 
the  Judgment  is  affirmed. 


PHCENIX  ASSUR.  CO.,  Limited,  v.  LUD- 

WIO,  Secretary  of  Stole. 

(Supreme  Court  of  Arkansas.     Oct  12,  1908.) 

COBPOBATIONB    (S    643*)  —  FOBSIGN     CORPORA- 
TIONS—LlABIUTT  roB  FiLiNO  Fees. 

A  foreign  corporation,  which  ceased  indefi- 
nitely to  transact  business  within  tbe  state  and 
to  comply  with  tbe  laws  with  reference  there- 
to (Kirby'g  Dig.  H  4337-4339,  4363),  is  liable, 
on  again  seeking  to  do  business  in  tbe  state,  for 
tbe  filing  fee  imposed  by  Act  May  13,  1907 
(Acts  1907,  p.  746)  {  3,  and  is  not  relieved  there- 
from on  the  ground  that,  though  it  suspended 
active  business  operations,  there  had  been  no 
complete  extinction  of  its  legal  existence  in  the 
state. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  {  643.*] 

Appeal  from  Circuit  Court,  Pnlaski  Coun- 
ty;   Edward  W.  Winfield,  Judge. 

Mandamus  by  tbe  Phoenix  Assurance  Com- 
pany, Limited,  to  compel  C.  C.  Ludwig,  Secre- 
tary of  State,  to  accept  and  file  a  copy  of 
its  charter  and  certiflcates,  etc.,  tendered 
him,  without  requiring  payment  of  tbe  fil- 
ing fee  prescribed  by  Act  May  13,  1907  (Acts 
1907,  p.  744),  known  as  the  "Wingo  Act." 
Judgment  for  defendant,  and  the  assurance 
company  appeals.    Affirmed. 

Campbell  &  Stevenson,  for  appellant.  Wm. 
P.  Klrby,  Atty.  Gen.,  and  Daniel  Taylor, 
Asst.  Atty.  Gen.,  for  appellee. 

McCULLOCH,  J.  Appellant  is  a  foreign 
Insurance  corporation,  and  prior  to  March  23, 
1905,  entered  this  state  for  tbe  purpose  of 
operating  Its  Insurance  business  herein.  It 
fully  complied  with  the  laws  of  the  state, 
established  a]gencles  throughout  tbe  state, 
and  continued  the  operation  of  its  business 
up  to  the  above-mentioned  date,  when  it 
ceased  to  transact  business.  On  that  date  Its 
manager  in  the  city  of  New  York  notified  the 
Auditor  of  the  state  of  Arkansas  in  writing 
that  its  agents  had  been  Instructed  "to  cease 
at  once  from  transacting  business  In  the 
state,"  and  tbe  Auditor  immediately  made 


an  indorsement  on  his  records  to  tbe  effect 
that  appellant  company  had  ceased  to  do 
buainess  in  the  state.  The  General  Assembly 
enacted  a  statute,  approved  May  13,  1907 
(Acts  1907,  p.  744),  known  as  tbe  "Wingo 
Act"  requiring  that  every  foreign  corpora- 
tion, including  railroad  and  insurance  com- 
panies, before  doing  business  In  the  state, 
shall  file  in  the  office  of  the  Secretary  of 
State  a  copy  of  its  charter  or  articles  of  in- 
corporation, etc.,  together  with  a  statement 
of  Its  assets,  liabilities,  capital  stock,  etc., 
and  a  certificate  designating  its  place  of 
business  in  the  state  and  an  agent  upon 
whom  process  may  be  served.  The  third  sec- 
tion of  the  act  also  proTldes  that  "all  cor- 
porations hereafter  incorporated  in  this  state 
and  all  foreign  corporations  seeking  to  do 
business  in  this  state  shall  pay  into  the  treas- 
ury of  this  state  for  the  filing  of  articles 
a  fee  of  $25.00  where  the  capital  stock  is 
$50,000,  or  under;  $75.00  where  the  capital 
stock  Is  over  $50,000  and  not  more  than  $100,- 
000;  and  $25.00  additional  for  each  $100,000 
of  capital  stock."  Subsequently  appellant 
company  made  tender  to  the  Secretary  of 
State  of  compliance  with  all  tbe  provlsioas  of 
the  Wingo  act  except  that  of  payment  of  tbe 
fee,  and  claimed  the  right  to  resume  busi- 
ness in  tbe  state  without  paying  the  fee. 
This  claim  was  denied  by  tbe  Secretary  of 
State,  and  this  action  was  instituted  in  the 
circuit  court  of  Pulaski  county  to  compel 
blm  by  mandamus  to  accept  and  file  the  copy 
of  charter  and  certiflcates,  etc.,  tendered  to 
him  by  appellant  without  requiring  payment 
of  said  fee,  and  to  issue  to  appellant  a  cer- 
tificate thereof. 

Tbe  position  assumed  by  appellant's  coun- 
sel in  8UPi>ort  of  the  claim  of  their  client's 
exemption  from  payment  of  the  fee  is  (1) 
that  a  foreign  corporation,  which  was  ad- 
mitted into  the  state  prior  to  the  passage  of 
the  Wingo  act  and  whose  domestic  rlgbts 
have  not  been  legally  terminated,  cannot  be 
required  to  pay  the  prescribed  fee;  and  (2) 
that  appellant's  corporate  rights  and  legal 
existence  in  tbe  state  bad  never  been  termi- 
nated, but  that  Its  legal  existence  In  the  state 
was  still  preserved.  We  do  not  deem  it  nec- 
essary to  express  an  opinion  as  to  the  first 
contention  of  counsel,  for  we  have  reached 
the  conclusion  that  appellant  had,  prior  to 
the  passage  of  the  Wingo  act  voluntarily 
withdrawn  from  the  state,  relinquished  what- 
ever domestic  rights  it  possessed,  so  far  as 
its  right  to  transact  business  was  concern- 
ed, and  that  In  order  to  come  into  the  state 
again  for  tbe  purpose  of  doing  business  it 
is  amenable  to  all  tbe  requirements  of  the 
new  statute.  Including  a  i>ayment  of  the  pre- 
scribed fee. 

It  is  argued  by  counsel  with  much  earnest- 
ness that  there  is  a  difference  between  sus- 
pension of  active  business  operations  ba  tbe 
state  by  a  foreign  corporation  and  the  com- 
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plete  extinction  of  Its  legal  existence  liere.' 
This  difference  Is,  'we  think,  more  theoreti- 
cal tlian  real,  for  a  foreign  corporation  is  ad- 
mitted into  the  state  only  to  transact  busl-. 
ness.  ArUcle  12,  §  11,  Ck>n8t  1874.  It  does 
not,  by  such  admission,  become  a  domestic 
corporation,  nor  acquire  a  permanent  domi- 
cile In  the  state,  like  a  domestic  corporation. 
19  Cya  p.  1206;  Liyenxxd  Ins.  Co.  v.  Board 
of  Assessors,  44  La.  Ann.  760,  11  South.  91, 
16  Li.  B.  A.  56;  St  L.  &  S.  F.  Ry.  Co.  y. 
James,  161  U.  B.  545,  16  Sup.  Ct  621,  40  li. 
Ed.  802;  Wilson  v.  Railway  Co.,  64  S.  C. 
162,  36  S.  E.  701,  41  S.  B.  971.  It  has  no  oth- 
er tangible  existence,  except  In  the  mainte- 
nance of  its  place  of  business  and  the  transac- 
tion of  business,  and  when  it  ceases  to  perform 
those  functions  it  has  ceased  to  exist  in  the 
state.  In  this  respect  it  is  easily  distinguish- 
able from  a  domestic  corporation,  and  the 
same  roles  for  determining  its  continued  exist- 
ence do  not  apply.  We  do  not  mean  to  say 
that  a  mere  temporary  cessation  of  business 
would  necessarily  operate  as  a  complete  with- 
drawal' from  the  state;  but  we  bold  that 
where  a  foreign  corporation  ceases  indefinite- 
ly to  maintain  its  place  or  places  of  business 
and  its  agents  in  the  state  and  to  transact 
business  here.  Its  legal  existence  here  is 
terminated. 

Moreover,  there  are  certain  annual  duties 
required  of  foreign  insurance  corporations  by 
the  statutes  of  this  state  in  order  to  continue 
their  legal  existence  In  the  state  after  hav- 
ing been  dnly  admitted,  which  appellant  fail- 
ed to  do.  These  statutes  were  In  force  when 
appellant  originally  came  into  the  state,  and 
it  Is  not  contended  that  it  has  complie<l  with 
them  after  it  ceased  to  do  business  in  1905. 
These  omissions  of  annual  dnties  are  set 
forth  In  the  agreed  statement  of  facts,  as  fol- 
lows: "(b)  That  it  did  not  transmit  to  the 
.4.ndItor  of  State  the  statement  required  by 
section  4337  of  Klrby's  Digest,  (c)  That  it 
did  not  file  with  the  Auditor  of  State  the 
statement  required  by  section  4338  of  Kirby's 
Digest,  and  did  not  pay  into  the  state  treas- 
ury the  tax  therein  stipulated  on  its  net  re- 
f«IptB,  except  for  the  year  1905.  (d)  That  it 
did  not  give  the  bond  required  by  section  4339 
of  Kirby's  Digest  (e)  That  it  did  not  cer- 
tify to  the  Auditor  of  State  the  names  of 
agents  appointed  by  it  to  solicit  risks  and 
Insurance  policies,  or  receive  applications 
therefor,  as  required  by  section  4363  of  Kir- 
by's Digest."  These  omissions  manifest  in 
the  most  unequivocal  manner  an  Intention 
to  completely  withdraw  from  the  state  and 
from  reach  of  its  laws. 

We  are  again  met  with  the  argument  that 
these  statutory  requirements  relate  only  to 
the  transacting  of  business  In  the  state  and 
not  to  the  right  of  continued  existence  in  the 
state:  that  notwithstanding  the  failure  of 
appellant  to  comply  with  the  law  and  its 
discontlnaance  of  business  in  the  state,  it 
maintained  an  opaque  existence  here,  which 


preserved  its  right  to  resume  active  oi)era- 
tions  at  any  time,  with  immunity  from  pay- 
ment of  an  entrance  fee.  We  do  not  how- 
ever, concur  in  this  view;  for,  as  already 
shown,  when  the  foreign  corporation  wholly 
withdraws  Its  business  from  the  state,  and 
ceases  to  do  business,  and  ceases  to  comply 
with  the  laws  of  the  state  with  reference 
thereto,  it  withdraws  itself  from  the  state 
and  loses  its  legal  Identity  here,  except  in  so 
far  as  the  statute  restrains  Its  departure 
while  outstanding  contracts  made  here  re- 
main unperformed. 

The  circuit  court  was  right  in  refusing  to 
issue  the  writ  of  mandamus,  and  his  Judg- 
ment is  therefore  affirmed. 


PINKERTON  V.  HUDSON. 
(Supreme  (Tourt  of  Arkansas.     Oct  12,  1908.) 

1.  BbOKEBS  (§  63*)— CONTBACt  OP  Emplot- 
KKNT  —  PEBFOBUANCE  —  RiOHT  TO  COMllIS- 
BIOR. 

Where  a  broker  famished  a  purchaser,  to 
whom  defendant  contracted  to  sell  land,  defend- 
ant thereby  accepted  the  purchaser  as  satisfac- 
tory; and,  having  thereafter  elected  not  to  en- 
force the  contract,  plaintiff  was  entitled  to  re- 
cover commissions,  though  it  was  understood 
that  plaintiS  was  not  to  have  commissions  until 
the  deal  was  closed  and  the  purchase  money 
paid,  when  the  commissions  were  payable  there- 
from. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  §  95 ;   Dec.  Dig.  S  63.*] 

2.  Bbokebs  (S  52*)— Fatvent  or  Pttbchase 
Pbick. 

Though  a  broker's  contract  of  employment 
provided  that  he  should  not  receive  commissions 
unless  the  deal  was  closed,  and  that  the  com- 
missions were  payable  from  the  proceeds  of  the 
sale,  the  broker,  in  the  absence  of  a  contract  to 
that  effect,  was  not  required  to  see  that  the  pur- 
chase price  was  paid  before  he  could  receive 
commissions,  as  the  duty  to  collect  the  price  de- 
volved on  the  seller,  and  not  on  the  broker. 

[EM.  Note. — For  other  cases,  see  Brokers,  Cent 
Dig.  }  73 ;  Dec.  Dig.  §  52.*] 

3.  Ck)NTBACTS   (§   65*)— CONSIDEBATtOH. 

A  broker  being  under  no  obligation  to  see 
that  the  purchaser  complied  with  his  contract, 
there   was   no   consideration    for    the    broker's 
promise  to  pay  half  of  the  costs  of  a  suit  by  the      , 
seller,  to  enforce  the  contract. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  8  65.»J 

4.  Bbokers  ({  80*)— RlOHT  TO  COUlflSSIONS— 

Defenses. 

Where  a  broker  bound  a  purchaser  by  an 
enforceable  contract,  the  broker's  refusal  to  ful- 
fill a  promise  to  pay  half  of  the  costs  of  the 
seller's  suit  to  enforce  the  contract  was  no  de- 
fense to  the  broker's  right  to  commissions. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Dec. 
Dig.  S  80.*] 

5.  Bbokebs  (J  63*)  —  Contbact  —  Constbuc- 
TioN— Enforcement. 

Where  a  broker's  contract  postponed  bis 
right  to  receive  commissions  until  the  purchase 
money  was  paid,  and  provided  for  payment 
therefrom,  the  seller,  having  dismissed  a  suit 
to  enforce  the  contract  and  refused  to  collect 
the  purchase  money,  became  immediately  liable 
to  the  broker  for  commissions. 

[Ed.  Note.— For  other  cases,  see  Broken,  Cent. 
Dig.  J  95;   Dec  Dig.  §  63.*] 


•For  otber  oms  see  same  tople  and  section  NXIMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  *  Reporter  Indexei 

Digitized  by  VjOOQ iC 


38 


118  80UTHWBSTBRN  RBPOBTBB. 


(Ark. 


Insurance  Company,  and  In  the  Standard 
Fire  Insurance  Ck)mpany,  to  an  amount,  at 
par  value,  of  |210,900;  and  tliat  said  com- 
panies are  insurance  companies,  organized 
under  tbe  laws  of  the  state  of  Arkansas; 
and  that  said  stock  was  not  given  In  and  as- 
sessed to  bim  by  ttie  assessor  of  this  coun- 
ty; and  that  tbe  raise  complained  of  here 
was  the  addition  of  tbe  amount  complained 
of,  in  tbe  petition  by  tbe  said  equalization 
board,  to  cover  the  taxable  value  of  tbe 
stock  of  said  Banks  in  said  insurance  com- 
panies. That  said  stock  was  of  tbe  value  of 
$212,900,  and  was  added  to  the  assessment 
list  of  said  A.  B.  Banks  at  the  amount  of 
1105,000.  That  said  A.  B.  Banks  was  a  resi- 
dent at  assessment  time  of  Dallas  county; 
and  that  said  insurance  companies  had  their 
domicile  in  said  county."  The  court  declared 
the  law  to  be  that  tbe  petitioner,  "A.  B. 
Banks,  was  not  required  to  list  bis  stock  in 
the  insurance  companies  for  taxation,  and 
that  the  equalization  board  should  not  have 
added  tbe  same  to  bis  assessment  That  the 
said  insurance  companies  are  required  under 
the  law  to  list  for  taxation  their  capital  and 
property."  Tbe  appellant  duly  excepted,  and 
asked  the  court  to  declare  the  law  to  be: 
"That  the  petitioner,  A.  B.  Banks,  was  re- 
quired to  list  his  stock  in  the  insurance  com- 
IMuies  for  taxation,  and  that  the  equalization 
board  should  have  added  tbe  same  to  his 
assessment;  that  tbe  said  insurance  compa- 
nies are  not  required  to  list  their  capital 
stock  for  taxation" — which  the  court  refused. 
Appellant  duly  prosecutes  this  appeal  from 
a  judgment  in  favor  of  appellee. 

Wm.  F.  Kirby,  Atty.  Gen.  (T.  B.  Morton  of 
counsel),  for  appellant.  Gaughan  &  Sifford, 
and  Rose,  Hemingway,  Cantrell  &  Lough- 
borough, for  appellee. 

WOOD,  J.  (after  stating  tbe  facts  as 
above).  Under  section  7004,  Kirby's  Dig., 
the  county  boards  of  equalization,  "may  add 
to  or  take  from  the  valuation  of  the  personal 
property  of  any  person  returned  by  the  as- 
sessor, or  which  may  have  been  omitted  by 
him,  or  add  other  Items  to  it  upon  such  evi- 
dence as  is  satisfactory,  whether  such  re- 
turn is  made  upon  the  oath  of  such  person  or 
upon  the  valuation  of  the  assessor."  Under 
the  above  section  the  equalization  board  bad 
the  authority  to  add  the  stock  of  the  appel- 
lee in  the  insurance  companies  to  his  person- 
al assessment,  if  such  stock  was  liable  to 
taxation  as  against  him.  Section  6902,  Kir- 
by's Dig.,  provides  that  "no  person  shall  be 
required  to  include  in  his  statement  as  a 
part  of  the  personal  property,  moneys,  cred- 
its, investments  in  bonds,  stocks.  Joint-stock 
companies  or  otherwise  which  he  is  requir- 
ed to  list,  any  share  or  portion  of  the  cap- 
ital stock  or  property  of  any  company  or 
corporation  which  Is  required  to  list  or  re- 
turn its  capital  and  property  for  ta;catIon  in 
this  state,"     And  section  6910  does  not  re- 


quire the  individual  to  list  all  bis  corporate 
stock,  but  odly  tbose  "which  such  person  Is 
required  to  list"  Under  article  16,  SS  5,  «. 
7,  Const  Ark.,  all  property  In  the  state  Is  sub- 
ject to  taxation,  except  certain  specified  ex- 
emptions, and  stock  in  corporations  and  tbe 
property  of  corporations  are  not  exempt  On 
the  contrary,  by  the  express  provision  of 
section  6873  of  Kirby's  Dig.,  "all  property 
whether  real  or  personal,  in  this  state,  all 
moneys,  credits,  investments  in  bonds,  stocks, 
joint-stock  companies,  or  otherwise  of  per- 
sons residing  therein,  tbe  property  of  corpo- 
rations now  existing  or  hereafter  created 
•  •  •  shall  be  subject  to  taxation,"  etc. 
But  while  tbe  stock  in  controversy  is  sub- 
ject to  taxation,  it  is  clear  from  the  lan- 
guage of  section  6902  of  the  Digest,  supra, 
that  it  was  the  Intention  of  tbe  Legislature 
that  such  stock  should  not  be  taxed  both  as 
tbe  property  of  the  corporation  and  of  tbe 
stockholder;  in  other  words,  that  It  shouM 
not  be  subject  to  double  taxation.  Bo  tbe 
question  is,  under  our  statutes,  are  insur- 
ance companies  required  to  list  or  return 
their  capital  and  property  for  taxation?  For 
if  they  are,  then  by  the  express  language  of 
section  6902,  supra,  appellee  was  not  re- 
quired to  list  for  taxation  "any  of  his  shares 
of  tbe  capital  stock  or  property"  of  the  in- 
surance companies  named.  Section  6906  of 
Kirby's  Digest  provides  that  "each  person 
required  to  list  property  shall  make  out  and 
deliver  to  the  assessor  a  statement,  verifled 
by  his  oath  or  affirmation,  of  all  personal 
property,  moneys,  credits,  investments  In 
bonds,  stock.  Joint-stock  companies  or  other- 
wise, in  his  possession  or  under  bis  control 
on  the  first  Monday  in  June  of  each  year," 
etc.  Under  the  definition  of  "words  and 
phrases"  of  the  revenue  laws  (section  6872. 
Kirby's  Dig.)  tbe  word  "person"  as  used  In 
tbe  act  shall  be  held  to  mean  and  include 
firm,  company,  and  corporation.  The  word 
"person,"  therefore,  as  used  in  6906,  snpru, 
by  express  definition  Includes  companies  and 
corporations.  Tbe  statement  required  by  tbe 
above  section  "shall  truly  and  distinctly  set 
forth  •  •  •  the  total  value  of  all  otber 
articles  of  personal  property  which  such  per- 
son by  this  act  is  required  to  list"  Section 
6910,  subd.  15.  "The  term  'personal  prop-, 
erty'  wherever  used  in  the  act  shall  be  held 
to  mean  and  Include:  First  E^very  tangible 
thing  being  the  subject  of  ownership,  wheth- 
er animate  or  inanimate,  other  than  money, 
and  not  forming  a  part  of  any  parcel  of  real 
property  as  hereinbefore  defined.  Second. 
The  capital  stock,  undivided  profits,  and  all 
other  means  not  forming  a  part  of  the  cap- 
ital stock  of  every  company,  whether  Incor- 
porated or  unincorporated,  and  every  share, 
portion  or  interest  in  such  stock,  profits  or 
means,  by  whatsoever  name  the  same  may  be 
designated."  Section  6872,  supra.  We  think 
it  clear  from  a  consideration  of  these  various 
provisions  of  the  revenue  law  that  the  in- 
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Btmmce  companies  whose  stock  appellee  held 
were  required  to  list  the  stock  for  taxation. 

Bat  It  Is  ar^ed  by  the  Attorney  General 
that  otber  provisloBs  of  the  revenue  laws 
require  all  other  companies  and  corpora- 
tions, except  Insurance  companies,  to  file  a 
list  or  schedule  by  which  their  capital  stock 
and  tangible  property  may  be  assessed  for 
taxation,  which  differs  from  the  list  requir- 
ed by  sections  6S06  and  6910,  and  that  there- 
fore the  latter  sections  cannot  be  held  to  ap- 
ply to  any  of  these  corporations  without 
double  taxation,  and  he  contends  that  when 
tbese  various  sections  (6920,  6929,  and  6936) 
having  reference  to  otber  corporations  are 
construed  in  connection  with  sections  6906 
and  6910,  the  conclusion  must  be  that  the 
latter  sections  apply  only  to  the  assessment 
by  IndivldnalB,  or,  \t  to  companies  and  cor- 
porations at  all,  then  only  as  to  other  prop- 
erty than  their  capital  stock.  Conceding, 
without  deciding  (for  the  question  Is  not  be- 
fore us),  that  the  sections  requiring  other 
designated  companies  and  corporations  to 
file  a  different  schedule  from  that  demand- 
ed by  section  6906,  supra,  are  not  merely 
cumulative  provisions,  and  conceding  that 
the  companies  and  corporations  named  are 
^empt  by  these  specific  provisions  from  the 
requirement  of  the  general  provision  con- 
tained in  section  6906,  It  does  not  follow 
that  insurance  companies  are  also  exempt 
from  the  operation  of  the  latter  section.  On 
the  contrary,  the  fact  that  Insurance  com- 
panies are  exempt  from  the  requirements  of 
section  6936,  as  to  other  corporations,  by  the 
express  language  thereof,  leads  to  the  in- 
evitable conclusion  that  the  Legislature  in- 
tended that  they  should  file  the  schedule  re- 
quired by  sections  6906  and  6910.  The  con- 
tention that  these  sections  refer  only  to  the 
assessment  by  individuals  ignores  the  provi- 
sion contained  In  section  6872,  above  quoted, 
that  "the  word  'person,'  as  used  In  this  act 
shall  be  held  to  mean  and  include  'firm,  com- 
pany and  corporation.'"  We  find  no  provi- 
sion in  our  revenue  laws  exempting  the  cap- 
ital stock  and  property  of  Insurance  com- 
panies from  taxation,  and  as  they  are  requir- 
ed to  list,  appellee,  under  section  6002,  supra, 
was  not. 

The  Judgment  of  the  Dallas  circuit  court 
Is  correct,  and  it  Is  affirmed. 


HARROD  V.  STODT-GREBR  LUMBER  CO. 
(Supreme  Court  of  Arkansas.  Oct.  12,  1908.) 
Masteb  Ann  Skevajtt  rt  286*)— Injuries  to 

SKKVANT— CONCKAI,ED  DEFECTS— NEQLIGENCB 
— OUESTIOR   yOB  JtJBT. 

Plaintiff  was  asslKned  to  instruct  a  boy  in 
the  use  of  a  lath  trimmer.  The  machine  em- 
braced saws  which  were  shielded  by  boxes  to 
prevent  injury  to  the  operator.  Plaintiff  rested 
his  arm  on  one  of  the  boxes,  which  tilted,  and 
the  saw  cnt  through  the  wood  and  amputated 
his  arm.    He  did  not  know  that  the  box  would 


tilt.  Held,  that  the  master,  having  covered  the 
saw  with  a  box  apparently  secure,  was  not  as  a 
matter  of  law  free  from  negligence  respecting 
the  hidden  defect, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Gent  Dig.  $§  1017,  1028 ;  Dec.  Dig.  { 
286.*] 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty; Geo.  W.  Hays,  Judge. 

Personal  Injury  action  by  W.  M.  Harrod 
against  the  Stout-Oreer  Lumber  Company. 
There  was  a  directed  verdict  tor  defendant, 
and  plaintiff  appeals.  Reversed,  and  re- 
manded for  a  new  trial. 

This  action  was  brought  by  W.  M.  Har- 
rod against  the  Stout-Greer  Lumber  Com- 
pany to  recover  damages  for  Injuries  sus- 
tained by  him  while  In  its  employ  by  reason 
of  Its  alleged  negligence.  The  plaintiff  was 
injured  on  the  18th  day  of  July,  1906,  and 
at  that  time  was  81  years  old.  The  particu- 
lar duties  which  he  was  performing  when  he 
was  injured  were  that  of  tying,  sizing,  and 
removing  laths  from  a  lath  machine.  The 
machine  which  trims  off  the  end  of  the  laths 
is  called  the  "trimmer."  The  machine  is  set 
on  two  boxes  about  4%  feet  long,  with  two 
saws  and  a  pulley  about  4  feet  apart  In 
front  of  the  opening  between  the  two  saws 
Is  a  clamping  machine,  fastened  to  a  frame 
supporting  the  saws.  When  the  bundles  of 
lath  are  put  between  these,  there  Is  a  lever 
which  causes  the  Jaws  to  shut  and  clamp 
them,  and  the  clamping  machine  goes  for- 
ward, and  the  saws  trim  the  two  ends  of  the 
bundles  at  the  same  time.  A  box  was  placed 
over  the  trimmer  or  cut-off  saws  to  protect 
the  employes  from  the  saws  and  to  prevent 
the  sawdust  from  flying  in  their  eyes  while 
the  machine  Is  in  operation.  The  box  was 
about  4  inches  from  the  top  of  the  saws. 
The  plaintiff's  duties  were  to  tie,  trim,  and 
remove  the  laths,  and  also  to  Instruct  a  boy, 
who  was  working  at  the  adjoining  machine, 
how  to  perform  his  duties.  On  the  third  day 
after  he  began  this  work,  the  boy  went  to  cut 
some  strings.  Plaintiff  looked  at  him,  and 
went  over  to  give  hiih  directions  about  cut- 
ting the  string.  While  doing  so,  he  rested  his 
arm  on  the  box  which  covered  the  trimmer 
saw.  This  caused  the  box  to  tilt,  and  to  strike 
the  trimmer  saw.  It  was  revolving  rapidly 
at  the  time,  came  np  through  the  wood,  and 
cut  off  the  plaintiff's  arm.  The  fact  that  the 
box  would  tilt  when  a  weight  was  placed  on 
It  was  not  known  to  the  plaintiff.  The  court 
directed  the  Jury  to  return  a  verdict  for  the 
defendant,  and  plaintiff  has  appealed. 

Nixon  &  Shaw  and  Taylor  &  Jones,  for  ap- 
pellant Gaughan  &  Sifford  and  T.  D. 
Wynne,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
In  the  case  of  Hazen  v.  West  Superior  Lum- 
ber Co.,  91  Wis.  208,  64  N.  W.  857,  where 
I  the  employe  was  accidentally  Injured  while 
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operating  precisely  the  same  kind  of  a  ma- 
cbine,  tbe  court  lield  as  a  matter  of  law  tbat 
tlie  master  was  not  liable.  There  tbe  saw 
was  partially  covered  with  loose  boards  to 
prevent  the  sawdust  from  flying  in  the  face 
of  the  operator.  The  court  said:  "Tbe  rap- 
idly revolving  saws  were  there,  in  plain 
sight,  where  the  plaintiff  could  not  but  see 
them,  and  he  knew  perfectly  well,  without 
any  instruction  or  Information,  that  if  be 
fell  upon  them,  or  came  In  contact  with 
them,  he  would  certainly  be  seriously,  and 
perhaps  fatally.  Injured.  There  was  no  pos- 
sible chance  of  his  l>eing  deceived,  or  for  mis- 
judgment  on  his  part  in  that  respect.  The 
result  would  be  Inevitable,  and  in  no  sense 
a  matter  of  Judgment  or  opinion."  Continu- 
ing, the  court  said:  "It  was  Just  as  plain 
to  him  as  to  his  employer  that  such  an  ac- 
cident might  occur  In  the  course  of  his  em- 
ployment." In  the  present  case,  tbe  saw 
was  entirely  covered  with  a  wooden  box, 
which,  If  properly  secured  to  the  machine, 
would  have  afforded  protection  to  the  oper- 
ator in  leaning  his  arm  upon  it.  Tbe  dan- 
ger was  hidden,  and  there  was  nothing  to 
warn  plaintiff  that  It  was  not  securely 
fastened. 

For  the  reason  that  the  alleged  defect  was 
hidden  or  secret,  the  present  case  may  be 
also  differentiated  from  the  case  of  Scbiefel- 
beln  V.  Badger  Paper  Co.,  101  Wis.  402,  77 
N.  W.  742.  There  was  nothing  to  deceive  the 
operator  in  that  case.  The  machine  In  ques- 
tion was  used  for  the  manufacture  of  paper. 
The  (^rator  was  directed  to  clean  a  screen 
at  the  bottom  of  a  hopper  through  which 
was  fed  pulp  by  means  of  suction.  There 
was  a  revolving  fan  in  a  drum,  which  car- 
ried off  tbe  air  sucked  from  the  machine, 
and  an  opening  In  tbe  top  of  tbe  drum  al- 
lowed the  air  to  escape.  It  was  several  feet 
higher  than  the  top  of  the  hopper,  and  a 
foot  distant  The  opening  was  ordinarily 
covered  with  a  wire  screen.  The  servant 
had  to  stand  in  the  hopper  to  do  his  work, 
and  rested  his  hand  on-  the  edge  of  tbe  open- 
ing, and  when  he  arose  to  an  erect  position 
his  fingers  were  torn  off  by  the  fan.  There 
tbe  opening  was  In  plain  sight.  It  was  obvi- 
ous to  a  person  of  ordinary  intelligence  that 
a  slight  weight  would  cause  the  wire  screen 
to  sag,  and  that  the  Instant  it  came  in  con- 
tact with  the  rapidly  revolving  fan  It  would 
be  cut,  and  thus  expose  bis  hand  to  the  dan- 
ger. There  the  element  of  hiddenness  or  de- 
ceptlveness  of  the  danger  was  wanting,  and 
In  the  case  at  bar  it  Is  present 

It  is  not  a  question  of  whether  or  not  the 
master  owed  the  servant  the  duty  of  guard- 
ing the  saws  with  a  covering;  but,  having 
elected  to  do  so,  can  it  be  said  as  a  matter 
of  law  that  there  was  no  negligence  In  fur- 
nishing a  covering  apparently  secure,  but 
in  fact  with  a  hidden  defect?    We  think  not 


The  fact  that  the  saw  was  covered  with  a 
wooden  box,  apparently  secure,  might  have 
liad  a  tendency  to  lead  plaintiff  to  believe 
that  the  guard  would  pootect  him,  and  thus 
cause  him  to  pay  less  attention  to  the  real 
danger.  At  least  It  should  have  been  left  to 
tbe  Jury  to  say  whether,  from  all  the  at- 
tendant circumstances,  negligence  was  not  In- 
ferable. 

For  the  error  In  giving  a  peremptory  In- 
struction for  defendant,  the  Judgment  is  re- 
versed, and  the  cause  remanded  for  a  new 
triaL 


HIQHT  V.  GATES. 
(Supreme  Court  of  Arkansas.     Oct  19,  1908.) 

1.  Replevin  (J  22*)— Parties. 

Where,  in  an  action  for  possession  of  a 
cow  purchased  by  H.  with  money  advanced  by 
plaintiff,  and  later  sold  by  H.  to  defendant, 
plaintiff  claimed  that  tbe  cow  was  to  remain  bis 
property  untii  paid  for  under  his  agreement 
with  H.,  and  tbe  latter  made  no  claim  to  the 
cow,  the  court  properly  refused  to  make  him  a 
party  to  the  action. 

[EM.  Note.— For  other  cases,  see  Replevin. 
Cent  Dig.  {  122;   Dec.  Dig.  §  22.*] 

2.  Action  (J  67*)— Consolidation. 

In  an  action  for  possession  of  a  cow  pur- 
chased by  H.  with  money  advanced  by  plaintiff, 
and  later  sold  by  H.  to  defendant  the  court 
properly  refused  to  consolidate  it  with  a  suit 
pending  between  plaintiff  and  H.  concerning  a 
settlement  of  tbe  accounts  between  them. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  {  632 ;   Dec.  Dig.  S  57.*j 

Appeal  from  Circuit  Court,  Washington 
County;    J.  S.  Maples,  Judge. 

Action  by  J.  P.  HIght  against  J.  N.  Oates. 
Judgment  for  defendant,  and  plaintiff  ap- 
Afflrmed. 


E.  B.  Wall  and  McGlIl  &  Llndsey,  for  ap- 
pellant R.  J.  Wilson,  McDanlel  &  DInsmore 
and  Walker  &  Walker,  ,for  appellee. 

McCULLOCH,  J.  This  is  an  action  for  re- 
covery of  possession  of  a  cow.  Oue  Harding 
was  engaged  In  the  dairy  business  near  tbe 
city  of  Fayetteville,  and  mortgaged  his  out- 
fit to  appellant,  HIght,  to  secure  an  Indebted- 
ness to  the  latter  amounting  to  $1,850,  and 
"all  other  indebtedness"  which  he  might 
thereafter  owe.  After  the  execution  of  the 
mortgage  a  lot  of  cows,  Including  the  one  in 
controversy,  was  purchased  from  one  Shel- 
ton  for  use  in  the  dairy  business,  and  appel- 
lant furnished  the  money  to  pay  for  them. 
Appellant  claims  that  he  purchased  these 
cows,  and  caused  them  to  be  delivered  to 
Harding  pursuant  to  an  oral  agreement  with 
the  latter  that  tbe  cows  should  remain  the 
property  of  appellant  until  paid  for,  and 
that  a  memorandum  to  that  effect  was  in- 
dorsed on  appellant's  account  books  and  sign- 
ed by  Harding.  Harding  testified  that  be 
purchased  the  cows  from  Shelton,  and  that 
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api>ellant  advanced  the  money  to  pay  for 
same,  but  that  there  was  no  agreement  that 
the  title  ahonld  pass  to  and  remain  in  appel- 
lant as  security  for  the  debt  Be  denied 
that  he  signed  any  memorandum  showing 
reaerratlon  of  title  In  appellant,  and  claimed 
that  the  mortgage  was  security  for  the  mon- 
ey advanced.  Harding  sold  one  of  the  cows 
to  appellee  Oatee,  and  this  action  at  law  re- 
sulted. There  was  a  sharp  conflict  between 
the  testimony  of  appellant  and  Harding  con- 
cerning the  reservation  of  title,  and  the  Jury 
settled  the  issue  against  appellant's  claim 
of  ownership.  There  was  evidence  legally 
sofflclent  to  sustain  the  finding. 

The  instructions  given  to  the  Jury  at  the 
request  of  the  respective  parties  were  quite 
numerous,  and  the  court  refused  to  give  sev- 
eral instructions  requested  by  appellant.  We 
think  the  Issues  were  correctly  put  before 
the  Jury,  and  that  there  was  no  error  in  the 
proceedings. 

Appellant  requested  that  Harding  be  made 
a  party,  and  that  the  action  be  transferred 
to  the  chancery  court  and  consolidated  with 
a  salt  pending  between  appellant  and  Hard- 
ing concerning  a  settlement  of  the  accounts 
between  them.  The  court  denied  the  request, 
and  this  rnling  is  assigned  as  error.  Hard- 
ing claimed  no  Interest  In  the  property  in 
controversy,  and  therefore  was  not  a  proper 
party  to  the  action.  There  was  no  reason 
either  for  making  him  a  party  or  for  con- 
solidating the  two  causes. 

Judgment  aflSrmed. 


ST.  IX)UIS,  I.  M.  ft  S.  RY.  CO.  v.  JAMISON. 
(Supreme  Court  of  Arkaniiflg.     Oct.  12.  1908.) 

1.  Mastkb  and  Sebvawt  (S  213*)— Injubt  to 
Sekvani^-Assumption  of  Risks. 

One  entering  anotlier'g  employ  assumes  the 
ordinaiy  risks  Incident  thereto,  is  presumed  to 
have  -contracted  with  reference  to  them,  and 
cannot  recover  for  injnries  therefrom,  and 
hence,  where  plaintiff  was  employed  as  a  rail- 
road section  hand  principally  to  remove  old 
rails,  the  -common  method  being  to  break  the 
bolts  holding  them  together,  be  assumed  the  risk 
of  injury  incurred  by  the  breaking,  and  could 
not  recover  therefor. 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  559-504;  Dec.  Dig.  ( 
213.*] 

2.  Mastes  and  Sebvawt  (|  149')— Injubt  to 
Servant— Fellow  Servants  —  Injury  Rb- 

SnXTINO  FROM  OBDBR  OF  FOREMAN. 

The  fact  that  a  foreman  of  railroad  section 
hands  ordered  one  of  them  to  break  the  bolt  by 
which  another  of  them  wag  injured  did  not 
render  the  master  liable,  where  he  did  not  direct 
the  manner  of  breaking  it  and  the  order  was 
not  negligently  or  improperly  given. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Senrant  Cent  Dig.  {  291 ;   Dec.  Dig.  i  149.*] 

3.  Master  and  Servant  (|  149*)— Injury  to 
Servant— NEOLioENOE—DiBKcnoN  or  Work 
—Duty  of  Foreman. 

Railroad  section  bands  whose  principal  du- 
ty was  to  remove  old  rails,  often  necessitating 
the   breaking  of  the  bolts  joining  them,  were 


presumed  to  know  how  to  do  the  breaking,  and 
It  was  not  the  daty  of  the  foreman  in  ordering 
a  bolt  broken  to  direct  the  method. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Senrant  Cent  Dig.  H  291-295;  Dec.  Dig.  { 
149.*] 

4.  Master  and  Servant  (§  198*)— Injury  to 
Servant  —  Fellow  Servants  —  Section 
Hands. 

Railroad  section  hands  engaged  in  remov- 
ing an  old  track  are  fellow  servants,  and  the 
master  is  not  liable  for  an  injury  to  one  of 
them  if  cdused  by  the  negligence  of  another. 

[Ed.  Note.— For  other  cases,  see  Master  ahd 
Servant,  Cent  Dig.  {  493 :    Dec.  Dig.  }  198.*] 

Wood  and  McCulloch,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Green  County;   ' 
Frank  Smith,  Judge. 

Action  by  W.  R  Jamison  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant'appeals.    Reversed  and  dismissed. 

T.  M.  Mehaffy,  J.  E.  Williams,  and  Camp- 
bell &  Stevenson,  for  appellant  W.  W. 
Bandy,  for  appellee. 

battle;  J.  W.  E.  Jamison  was  in  the 
employment  of  the  St  Louis,  Iron  Mountalu 
&  Southern  Railway  Company.  He  bad  been 
10  or  11  years  at  the  time  he  was  injured  as 
hereinafter  stated.  He  was  employed  as  a 
section  hand,  the  principal  part  of  whose 
work  was  to  take  up  old  ties  and  rails,  and 
replace  them  with  new.  In  doing  this  work, 
the  bolts  which  held  the  old  rails  together 
were  sometimes  broken.  This  was  not  an 
uncommon  occurrence  on  defendant's  road, 
and  was  well  known  by  Jamison,  and  bad 
been  done  by  himself,  and  was  attended  by 
danger  of  Injury  to  employes  at  the  time  en- 
gaged in  the  work.  It  was  necessary  to  be 
done  when  nut  attached  could  not  be  un- 
screwed. In  the  month  of  December,  1900, 
Jamison  and  others  in  the  employment  of  . 
the  railroad  company,  in  the  course  of  their 
employment  were  engaged  In  removing  the 
old  track  on  the  Knobel-Helena  Branch  of 
the  company's  road  between  Lafe  and  Gaines- 
ville In  Green  county,  and  replacing  it  with 
new  and  larger  steel  rails.  While  so  en- 
gaged many  bolts  were  broken  before  the 
17tb  day  of  December,  1900,  when  the  fore- 
man of  such  employes  ordered  one  of  them 
to  break  a  certain  bolt,  which  he  (the  em- 
ployg)  did  by  striking  it  so  as  to  make  a 
part  of  it  fly  in  the  direction  of  Jamison, 
and  hit  and  severely  injure  him.  He  brought 
this  action  against  the  railroad  company  to 
recover  damages  on  account  of  the  injuries 
received,  and  recovered  Judgment  Was  he 
entitled  to  recover? 

"When  a  servant  enters  into  the  service 
of  another,  be  assumes  all  the  ordinary  and 
usual  risks  and  hazards  incident  to  his  em- 
ployment He  is  presumed  to  have  these 
risks  in  contemplation,  and  to  contract  in 
reference  thereto  when  he  enters  into  the 
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employ  of  the  master,  and  consequently  can- 
not recover  for  Injuries  resulting  to  him 
therefrom."  S.  W.  Telephone  Co.  v.  Wough- 
ter,  50  Ark.  206,  19  S.  W.  576. 

In  this  case  the  plaintifT  had  been  in  the 
service  of  the  defendant  for  10  or  11  years 
at  the  time  of  the  accident,  and  in  that  time 
bolts  were  hrc^en  in  removing  old  rails  in 
the  railroad  track  of  the  company  for  the 
purpose  of  replacing  them  -wfth  new.  While 
they  were  not  In  all  such  cases  broken,  yet 
it  was  a  means  employed  In  removing  them. 
Plaintiff  knew  this,  and,  when  he  entered 
into  or  continued  in  the  service  of  defendant, 
assumed  the  risks  of  dangers  incurred  by 
the  breaking  of  bolts  in  such  removal  as  an 
ordinary  incident,  and  the  railroad  company 
was  not  liable  to  him  for  the  damages  caused 
by  the  breaking.  Railway  Company  v.  Da- 
vis, 54  Ark.  380,  15  S.  W.  895;  Kuhns  v. 
Wisconsin,  etc.,  R.  Co.,  70  Iowa,  561.  31  N. 
W.  868;  Abbot  v.  McCadden,  81  Wis.  663, 
61  N.  W.  1079,  29  Am.  St  Rep.  910;  8  El- 
liott on  Railroads  (2d  Ed.)  §  1289,  and  cases 
cited.  And  the  order  of  the  foreman  In  this 
case  did  not  make  It  liable.  The  evidence 
does  not  show  that  there  was  any  negligence 
in  making  the  order  or  that  It  was  improper. 
The  foreman  did  not  direct  how  the  bolt 
should  be  broken,  neither  was  it  his  duty 
to  do  so;  the  presumption  being  the  servant 
who  did  the  breaking  knew  how.  It  was  one 
of  the  duties  he  had  undertaken  to  perform 
when  he  was  employed.  If  the  injury  re- 
ceived from  the  breaking  was  caused  by  the 
negligence  of  any  one,  it  was  of  the  servant 
in  driving  a  part  of  the  bolt  in  the  direction 
of  plaintiff.  If  it  was,  the  defendant  is  not 
liable  for  damages;  the  plaintiff  and  the 
servant  at  that  time  l)eing  fellow  servants. 

Judgment  reversed,  and  action  dismissed. 

McOUIiLOCH,  J.  (dissenting).  I  cannot 
agree  to  the  conclusion  reached  by  the  ma- 
jority of  the  Judges  as  expressed  by  Mr. 
Justice  BATTLE.  Giving  the  evidence  its 
strongest  probative  force,  which  we  should 
do  In  testing  its  legal  sufficiency,  there  was 
abundant  evidence  to   sustain  the   verdict. 

Appellee  was  working  under  the  orders  of 
Harris,  foreman,  and  the  Greek,  who  knock- 
ed the  bolt,  was  working  under  the  orders 
of  Jourdan,  foreman  of  another  gang.  Har- 
ris ordered  appellee  to  take  a  lining  bar  and 
remove  an  old  rail,  and,  while  he  was  stand- 
ing on  the  track,  absorbed  in  doing  this 
work  in  accordance  with  his  foreman's  or- 
ders, Jourdan  ordered  the  Greek  to  break  a 
bolt  at  the  other  end  of  the  rail.  The  Greek 
struck  the  end  of  the  bolt  with  a  maul,  strik- 
ing and  knocking  it  in  the  direction  of  ap- 
pellee. Jourdan  was  standing  there  watch- 
ing the  Greek  strike  the  bolt,  and  could  see 
that  he  was  striking  in  the  direction  of  ap- 
pellee, and  could  see  that  the  latter  was  ab- 
sorbed in  his  work  and  unconscious  of  dan- 


ger. The  Jury  must  have  fonud  that  Jour- 
dan, who  was  not  a  fellow  servant  with  ai>- 
pellee,  but  a  vice  principal  of  appellant,  saw 
what  was  going  on,  and  could  have  avoided 
the  injury  either  by  warning  appellee  of  the 
danger  or  by  directing  the  Greek  to  strike 
in  another  direction.  Conceding  that  the 
Greek  was  a  fellow  servant  with  appellee, 
the  negligence  of  the  master  concurred  In 
causing  the  injury,  and  that  rendered  the 
master  liable.  It  is  a  familiar  principle  in 
the  law  of  master  and  servant  that  the  lat- 
ter does  not  assume  the  risk  of  danger  caus- 
ed by  the  negligent  act  of  the  fMiner.  Au- 
thorities are  too  numerous  to  require  cita- 
tion. The  evidence  shows.  It  Is  true,  that  It 
was  customary  for  the  workmen  engaged  in 
this  work  to  break  the  bolts  with  a  hammer 
or  maul  when  they  could  not  unscrew  the 
nut  from  a  bolt  with  a  wrench,  and,  as  ap- 
pellee is  presumed  to  have  known  of  that 
custom,  he  must  be  held  to  have  assumed 
the  risk  of  any  danger  resulting  from  neg- 
ligence of  a  fellow  servant  in  breaking  the 
bolts,  but  not  that  resulting  from  the  negli- 
gence of  the  master.  He  had  the  rigbt  to 
proceed  upon  the  presumption  that  the  mas- 
ter would  commit  no  negligent  act  to  his 
Injury,  and  he  is  not,  therefore,  deemed  t.. 
have  assumed  the  risk  of  any  such  danger. 

WOOD,  J.,  concurs. 


WARD  V.  McPHERSON,  Sheriff,  et  al. 
(Supreme  Court  of  Arkansas.     Oct.  19,    19a?.> 

1.  Appeai  ahd  Ebbob  (8  818*)  —  Defective 

RECOBD— CONTINTJANCB   OF  HEABIRO PBO- 

PBIETY. 

The  Supreme  Court  will  not  continue  a 
hearing  to  enable  appellant  to  cure  a  defective 
record  where  it  appears  that  no  error  occurred 
below. 

[Ed.  Note. — For  other  caaeB,  see  Appeal    and 
Error,  Cent.  Dig.  t  3199;    Dec  Dig.  S  8ia*] 

2.  COBPOBATIONS     (8     542«)    —   iNBOLVSaSCT    — 

Lease — VALiDrrr. 

A  lease  of  an  insolvent  corporation's  quar- 
ry to  its  president  and  general  manager,  -whose 
relatives  were  the  principal  stockholders,  was 
fraudulent  as  to  the  corporation's  creditors. 

TEd.  Note. — For  other  cases,  see  Corporations. 
Cent.  Dig.  8  2156 ;   Dec.  Dig.  8  542.»] 

3.  COEPOBATIOKS     (8     542*)   —   lN80I,VEI»CT   — 

Lease— PAiBNESs—BtJBDEN  of  Pboof. 

In  suits  to  replevin  stone  levied  upon  nnder 
executions  against  an  insolvent  corporation. 
which  leased  its  quarry  to  plaintiff,  its  presi- 
dent and  general  manager,  the  burden  •wsls  on 
him  to  show  the  fairness  of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Dec.  Dig.  8  542.*] 

4.  COBPOBATIONS  (8  547*)— IWSOLVENCT Rkm- 

EDIES  OF  CBEOrrOBS. 

Where,  in  actions  to  replevin  stone  levie<1 
upon  under  executions  a^Inst  an  insolvent  cor- 
poration, which  leased  its  quarry  to  plaintiff, 
its  president  and  general  manager,  the  answer 
alleged  the  fraudulent  character  of  the  transac- 
tion and  the  evidence  sustained  it,  the    court 
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withoQt  tranafeiTinK  the  case  to  equity  had  Ja- 
riadictlon  to  grant  relief  to  defendant  creditors. 
[Ed.  Note.— For  other  caaes,  see  Corporations, 
Dec.  Dig.  I  647.*] 

Appeal  from  Circuit  Conrt,  Johnson  Coun- 
ty;   Hugh  Basham,  Judge. 

Consolidated  repleTln  suits  by  Zeb  Ward 
against  W.  H.  McPherson,  sheriff,  and  others. 
From  judgments  on  the  replevin  |x>nds,  plain- 
tiff appeals.    AfBrmed. 

Atkinson  &  Patterson,  for  api)ellant  Crav-' 
ens  &  Covington,, for  appellees. 

HILL,  C.  J.  W.  H.  McPherson,  sheriff  of 
Johnson  county,  levied  two  executions  upon  a 
lot  of  stone,  which  was  replevied  from  him  by 
Ward.  One  of  the  executions  was  In  favor 
of  Ord  Morgan  and  the  other  in  favor  of 
the  Indiana  Iload  Machine  Company,  and  each 
•was  against  the  Mississippi  Valley  Construc- 
tion Company.  The  replevin  suits  were  con- 
solidated in  the  circuit  court,  and  on  the  trial 
the  court  directed  verdicts  In  favor  of  the 
defendant.  Judgments  were  rendered  against 
the  plaintiff  Ward  and  the  sureties  upon  his 
replevin  bonds  for  the  value  of  the  stone 
taken  under  the  writs  of  replevin,  and  he  has 
appealed  therefrom. 

The  bearing  has  heretofore  been  continued 
In  order  to  enable  the  appellant  to  get  the  bill 
of  exceptions  Into  the  record,  as  it  is  not  in 
the  transcript;  the  original  bill  having  been 
lost  for  a  time.  It  has  now  been  found  and 
brought  here  by  certiorari  since  the  submis- 
sion of  the  cause,  but  the  record  falls  to  show 
that  the  bill  of  exceptions  was  filed  within 
the  time  fixed  by  the  court  for  It  to  be  filed. 
Appellant  says  that  this  is  a  clerical  error,  and 
can  be  corrected  by  nunc  pro  tunc  order,  and 
asks  for  a  further  continuance  for  the  pur- 
pose of  having  the  correction  made,  and  hav- 
ing the  bill  of  exceptions  copied  into  and 
made  part  of  the  transcript.  The  case  has 
been  fully  abstracted  and  briefed  on  the  mer- 
its. If  the  court  was  satisfied  that  error  was 
committed,  then  It  would  consider  whether 
due  diligence  had  been  exercised  In  having 
the  record  perfected  and  whether  It  would 
grant  a  continuance;  but  the  court  is  satis- 
fled  that  no  error  has  been  committed,  even 
If  the  record  presented  by  the  appellant  be 
taken  as  properly  authenticated  and  filed 
within  time.  Hence  it  would  be  Idle  to  con- 
tinue It  for  the  purpose  of  getting  the  record 
In  reviewable  shape. 

This  Is  the  case:  The  Mississippi  Valley 
Construction  Company  owned  a  quarry  at 
Cabin  creek.  In  Johnson  county.  Zeb  Ward 
was  the  president  and  general  manager,  and 
the  members  of  his  family  were  the  princi- 
pal stockholders.  It  became  insolvent,  and 
Judgments  were  obtained  against  it  at  vari- 
ous places,  and  it  was  unable  to  obtain  the 
means  to  carry  on  Its  business  of  quarrying 
rock.  In  August,  1906,  when  It  was  in  this 
condition,  Ward  obtained  a  contract  for  furn- 


ishing stone  to  contractors  in  New  Orleans, 
and  be  took  over  the  quarry  under  what  he 
called  a  "verbal  lease,"  and  proceeded  to  take 
out  stone  in  his  own  name  In  the  fulfillment 
of  this  contract.  The  verbal  lease  of  August 
was  authorized  by  the  treasurer.  Ward's 
brother-in-law,  and  one  other  director,  with 
the  consent  of  the  German  National  Bank, 
the  principal  creditor  of  the  company.  There 
was  no  meeting  of  the  board  of  directors, 
and  no  minute  made  of  It.  The  consideration 
was  to  be  $300  per  year  for  two  years.  Sub- 
sequently, on  January  2,  1907,  there  was  a 
formal  meeting  of  the  board  of  directors,  and 
this  verbal  lease  was  ratified  and  a  written 
lease  executed  covering  the  period  Intended 
to  be  covered  by  the  oral  lease.  Prior  to 
the  execution  of  this  written  lease  in  Decem- 
ber, 1906,  Ord  Morgan  and  the  Indiana  Road 
Machine  Company  recovered  judgments  in 
the  Johnson  circuit  court  against  the  con- 
struction company.  Stone  quarried  by  Ward 
was  levied  upon  January  18,  1907,  in  favor  of 
the  Indiana  Road  Machine  Company,  and 
the  27th  of  February  in  favor  of  Ord  Morgan. 
The  case  was  tried  on  the  testimony  of  Ward, 
and  the  facts  are  undisputed. 

Passing  all  questions  of  the  form,  duration, 
and  manner  of  the  execution  of  said  oral 
lease,  it  was  a  fraud  upon  the  creditors  of 
the  corporation.  The  corporation  was  then 
hopelessly  insolvent,  and  was  at  that  time 
Indebted  to  the  Indiana  Road  Machine  Com- 
pany and  to  Ord  Morgan  for  matters  upon 
which  they  subsequently  obtained  judgments. 
It  operated  to  withdraw  from  the  reach  of 
creditors  the  stone  in  the  quarry,  which  was 
being  taken  out  by  Ward,  its  president,  gen- 
eral manager,  director,  and  stockholder,  in 
fulfillment  of  an  individual  contract  Some 
authorities  hold  such  contracts  to  be  absolute- 
ly void,  but  the  weight  of  American  authority 
Is  that  contracts  between  corporations  and 
their  directors,  dealing  with  the  corporate 
assets,  are  not  void,  but  voidable.  Where 
they  are  held  voidable,  however,  all  agree 
that  they  are  more  closely  scrutinized  than 
ordinary  contracts;  and  the  burden  is  upon 
those  claiming  under  them  to  prove  that  they 
are  made  In  good  faith  and  fair  to  the  corpo- 
ration. 2  Th(»npson  on  Corporations,  4040- 
4049,  4060-4064;  3  Clark  &  Marshall  on  Cor- 
porations, p.  2302-2307  (section  761);  Helll- 
well's  Supp.  to  Clark  &  Marshall,  {  76; 
Jones,  McDowell  &  Co.  v.  Ark.  Mech.,  etc., 
Co.,  38  Ark.  17;  Town  of  Searcy  v.  Yarnell, 
47  Ark.  269, 1  S.  W,  319.  The  burden  was  up- 
on Ward  to  show  the  fairness  to  the  corpora- 
tion of  this  lease,  and  this  he  has  wholly 
failed  to  do.  The  relief  of  creditors  Is  usual- 
ly worked  out  In  equity.  But  where  the  cred- 
itors are  not  simple  contract  creditors,  but, 
as  In  this  case,  have  a  lien  upon  the  property 
from  the  date  of  their  judgment,  a  different 
rule  may  prevail.  3  dark  &  Marshall  on 
Corporations,   2330.     However,   that  is   not 
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Important  here,  for  tbe  answer  set  forth  the 
fraudulent  character  of  the  transactions  and 
the  evidence  sustained  it,  and  this  court  has 
held  that  "courts  of  equity  and  law  have  Ju- 
risdiction to  relleTe  against  frauds  upon  cred- 
itors. And,  where  no  motion  Is  made  to  cor- 
rect an  error  in  the  adoption  of  the  proceed- 
ings, the  court  may  either  transfer  upon  Its 
own  motion,  or  may  proceed  to  a  trial  upon 
the  merits."  Catchlngs  v.  Harerow,  49  Ark. 
20,  3  S.  W.  884.  That  principle  is  applicable 
here. 
Tbe  Judgment  la  affirmed. 


CHICAGO,  R.  I.  &  P.  RT.  CO.  ▼.  NELSON. 

SAME  V.  BUCHANAN. 
(Supreme  Court  of  Arkansas.    Oct.  19,  1908.) 
Pai,8e  Imprisonment  (§  15*)  —  Railroads — 

LlABILITT. 

A  railroad  company  Is  not  liable  tot  the 
arrest  of  plaintiffs,  who,  on  insisting  on  being 
entitled  to  pass  through  a  station  gate,  were 
arrested  by  a  policeman,  who  was  directed  by 
the  gatekeeper  and  station  master  to  take  charge 
of  tnem,  where  the  policeman  was  not  under 
the  company's  control,  though  It  paid  one-half 
of  bis  salary ;  he  being  stationed  at  the  depot 
to  arrest  offenders,  etc.,  as  an  ordinary  police- 
man, and  receiving  bis  Instructions  from  the 
chief  of  police. 

[^d.  Note.— For  other  cases,  see  False  Im- 
prisonment, Dec  Dig.  f  15.*] 

Appeal  from  Circuit  Court,  Lonoke  Coun- 
ty ;  Eugene  Lankf  ord,  Judge. 

Consolidated  actions  by  Homer  N.  Nelson 
and  by  E.  W.  Buchanan  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company. 
From  Judgments  for  plaintUFs,  defendant  ap- 
peals.    Reversed  and  actions  dismissed. 

Buzbee  &  Hicks,  for  appellant.  Trimble, 
Robinson  &  Trimble,  J.  W.  Blackwood,  and  J. 
6.  Dunaway,  for  appellees. 

BATTLE,  J.  These  two  cases  are  based 
and  were  tried  upon  the  same  facts,  and  the 
transcripts  therein  are  the  same  in  every 
material  respect 

On  May  17,  1906,  Homer  N.  Nelson  and  E. 
W.  Buchanan  purchased  of  tbe  Chicago,  Rock 
Island  &  Pacific  Railway  Company  tickets 
for  transportation  from  Hot  Springs  to  Little 
Rock,  Ark.,  and  return.  They  used  that  portion 
of  the  tickets  which  entitled  them  to  transpor- 
tation from  Hot  Springs  to  Little  Rock.  The 
other  portion  of  the  ticket  showed  that  It  was 
to  bold  good  until  the  ITth  day  of  June,  1906, 
and  that  it  had  been  repeatedly  used  to  gain 
entrance  through  the  gate  of  the  railroad 
company  at  tbe  depot  at  Little  Rock,  but 
not  on  the  train.  On  the  6th  day  of  June, 
1906,  they  appeared  In  a  line  of  25  or  30 
persons  before  the  gate  to  tbe  depot  at 
Little  Rock,  again  seeking  entrance  thereby 
by  going  through  a  narrow  passageway  lead- 
ing to  the  same.  They  were  among  tbe  first 
in  the  line,  and  were  among  the  first  to  pre- 


sent their  tickets  to  the  gatekeeper  and  de- 
mand entrance.  He  refused  to  allow  them 
to  enter  because  their  tickets  bad  before 
that  time  been  punched  by  him  or  his  prede- 
cessor, and  requested  them  to  get  out  of  the 
passageway  and  allow  others  in  their  rear 
to  come  forward,  and,  they  insisting  on  en- 
trance, he  called  A.  E.  Bourland,  a  policeman 
at  tbe  depot,  to  take  "charge"  of  them,  who 
requested  them  to  step  aside,  which  they 
did,  and  so  remained  until  nearly  all  of  tbose 
standing  In  front  of  the  gate  bad  passed  in, 
when  they  again  presented  tlielr  tickets,  with 
the  same  result  as  before;  and,  expressing 
a  desire  to  go  upon  the  passenger  train  then 
at  tbe  depot,  and  insisting  that  they  had  the 
right  to  do  80,  the  gatekeeper  asked  the  po- 
liceman to  "take  charge  of  them,"  which  he 
did,  and  confined  them  in  the  city  prison  of 
Little  Rock,  where  they  were  compelled  to 
remain  about  30  minutes.  On  tbe  next  morn- 
ing, the  7th  of  June,  they  were  tried  in  the 
police  court  and  discharged.  After  that  each 
one  of  them  brought  an  action  against  the 
railroad  company  for  damages  on  account 
of  tbe  arrest  and  Imprisonment,  and  recov- 
ered Judgment  for  ?500  for  compensatory 
damages,  and  $200  for  punitive  damages. 

Bourland  was  an  ordinary  policeman,  ap- 
pointed and  sworn  as  such  and  In  the  same 
manner.  The  railroad  company  paid  one  half 
of  his  salary,  and  tbe  city  the  other  half, 
yet  be  was  not  employed  by  tbe  company, 
nor  under  its  controL  Hawkins,  tbe  chief  of 
police,  testified  that  he  considered  that  It 
had  some  control  over  him  because  it  paid 
one  half  of  his  salary,  but  there  is  no  evi- 
dence that  it  bad,  or  exercised  any.  No  such 
act  was  shown.  It  bad  no  power  to  remove 
him,  and  was  not  responsible  for  hia  acts. 
He  was  stationed  at  the  depot  to  arrest  of- 
fenders and  protect  life  and  property,  as  an 
ordinary  policeman,  and  received  his  in- 
structions from  the  chief  of  police,  reported 
every  day  to  police  headquarters,  and  exercis- 
ed powers  vested  in  him  by  law,  and  not  by 
employment  of  the  railroad  company.  The 
only  reasonable  inference  Is  that  it  paid  one- 
half  of  his  salary  to  Induce  the  city  of  Little 
Rock  to  station  a  policeman  at  its  depot 
with  the  same  ettect  bad  it  not  paid  any  part 
of  tbe  salary. 

Gallagher,  the  gatekeeper,  was  a  station 
master.  Bourland,  the  policeman,  not  being 
a  station  employe  of  the  railroad  company, 
was  not  subject  to  bis  control,  and  be  had 
no  authority  to  direct  him  to  arrest.  His 
powers  and  duties  were  defined  by  a  rule  of 
the  company  as  follows : 

"702.  The  station  master  reports  to  the 
superintendent,  and  must  obey  tbe  orders  of 
the  trainmaster  and  chief  dispatcher.  He  has 
charge  of  the  passenger  station  and  the  sta- 
tion employes  where  he  Is  located.  It  is  his 
duty  to  see  that  the  station  Is  kept  in  proper 
condition,  preserve  order  about  the  station. 
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pievent  confnBlon  and  delay  In  seating  the 
passengers  and  receiving  and  delivering  bag- 
gage, and  attend  courteously  to  the  comfort 
and  wauta  of  Dassengers  and  see  that  the 
employes  do  the  same.  He  must  see  that 
the  cars  In  the  train  starting  from  his  station 
are  inspected,  cleaned,  and  properly  equl;)- 
ped,  that  the  trainmen  are  ready  for  duty 
«t  the  appointed  time,  with  the  necessary 
tignal  and  other  appliances,  and  that  the 
trains  are  properly  made  up,  and  leave  on 
time." 

The  defendant  Is  not  liable  in  damages  for 
the  arrests  of  plaintilfs. 

Judgments  in  the  two  cases  reversed,  and 
actions  dismissed. 


HORTON  V.  JACKSON  et  al. 
<Snpreme  Court  of  Arkansas.     Oct.  19,  1908.) 

1.  LiBEi,  AND  Slander  (8  74*)— Liability— 
Publication— Ratification. 

Where  defendant  requested  the  publication 
of  a  notice  that  plaintiff  was  expelled  from  a 
secret  order  for  violating  his  obligations,  but  it 
was  never  published,  and  another  notice  was 
published  in  its  stead,  signed  by  defendant's 
name,  to  the  effect  that  plaintiff  was  thereby 
denounced  as  a  traitor  to  the  order,  and  un- 
worthy of  the  respect  of  its  members,  but  which 
defendant  did  not  cause  to  be  published,  he  was 
not  liable  for  the  publication  of  the  second  no- 
tice :  and  hence  an  instruction  was  properly 
refused  that,  if  defendant  discovered  and  read 
the  notice  above  his  signature,  and  did  not  cor- 
rect it  in  the  same  public  manner  in  which  it 
originally  appeared,  be  would  be  liable  as  hav« 
ing  ratified  it 

(Ed.  Note. — For  other  cases,  see  Lit>el  and 
Slander,  Cent.  Dig.  {  175 ;   Dec.  Dig.  {  74.*] 

2.  Tbial  (I  261*)— iNaTRUcnoNS  —  Necessitt 
OF  Request. 

Where  the  court  properly  refused  to  in- 
struct as  requested,  it  was  not  bound  to  ^ive  a 
proper  instruction  on  the  same  subject,  m  the 
absence  of  a  request  therefor. 

[E3d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  675;   Dec.  Dig.  {  261.*] 

Appeal  from  Circuit  Court,  Pope.  County ; 
Hugh  Basham,  Judge. 

Action  by  J.  E.  Horton  against  I.  C.  Jack- 
son and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appealed.    Affirmed. 

U.  L.  Meade,  for  appellant  Brooks,  Hays 
&  Martin,  for  appellees. 

BATTLE,  J.  J.  B.  Horton  sued  I.  C.  Jack- 
eon,  A  C.  Thompson,  and  Milton  Bridges 
for  libeling  him  by  the  publication  in  a  news- 
paper of  the  following  notice: 

"Notice  is  hereby  given  that  by  order  of 
Zion  Hill  Local  No.  680,  John  F.  Whorton 
is  hereby  denounced  as  a  traitor  to  the  order, 
and  that  he  Is  not  worthy  of  the  confidence 
or  respect  of  any  member  of  the  order. 

"Done  by  order  of  the  Zion  Hill  Local  No. 
680,  April,  28,  1906.  Other  papers  please 
copy.  L  C.  Jackson,  Pres. 

"Attest:  A.  C.  Thompson,  Sec-Treas." 


The  defendants  dolled  that  they  published 
or  caused  to  be  published  the  foregoing  no- 
tice. The  undisputed  evidence  in  the  case 
shows  that  they  did  not  publish  such  notice, 
or  cause  it  to  be  published.  But  they  did 
request  the  publication  of  the  following  no- 
tice: 

"This  is  to  certify  that  John  E.  Horton  Is 
expelled  from  Zion  Hill  Local  TJnion  No.  680 
for  violation  of  his  obligations  and  divulging 
secrets  of  the  order.  By  order  of  Zion  Hill 
Union  No.  680,  April  2,  1906. 

"I.  C.  Jackson,  Pres. 
"Attest:  A.  C.  Thompson,  Sec.-Treas." 

And  In  lieu  thereof  the  first-mentioned  no- 
tice was  published.  In  the  last-mentioned 
notice  they  stated  that  plaintiff  had  been  ex- 
pelled from  a  certain  society  for  violation  of 
his  obligations  and  divulging  secrets  of  the 
order.    Thin  was  true.  , 

There  was  only  one  publication  of  the  first 
notice,  and  none  of  the  last. 

The  court  refused  to  instmct  the  Jury  in 
the  trial  in  the  case,  at  the  request  of  the 
plaintiff,  as  follows: 

"You  are  Instructed  that  a  notice  publish- 
ed in  a  paper  Is  presumed  to  have  been  au- 
thorized by  those  whose  names  appear  as 
subscribing  to  said  notice.  And  If  the  de- 
fendants Thompson  and  Jackson  discovered 
and  read  said  notice  above  their  respective 
signatures,  and  did  not  correct  the  same  in 
that  same  public  way  and  manner  as  It  origi- 
nally appeared,  they  (the  said  Thompson  and 
Jackson)  will  be  held  as  ratifying  the  same, 
and  are  therefore  as  liable.  If  liable  at  all, 
as  if  they  had  authorized  said  notice  to  have 
been  printed  in  the  first  Instance." 

The  defendants  recovered  judgment,  and 
the  plaintiff  appealed. 

The  two  notices  are  entirely  different  and 
clearly  distinct.  To  the  publication  of  the 
first  the  defendants  were  not  parties.  When 
it  was  published  the  wrong  was  complete, 
and  the  defendants  Inflicted  no  Injuiy  there- 
by, and  did  not  thereafter  add  to  the  injury 
already  done,  and  the  last,  being  so  entire- 
ly different,  furnished  no  excuse  for  its  pub- 
lication. They  had  done  no  wrong  by  Its 
publication.  Why  should  they  repair  the 
wrong  done  thereby?  That  should  be  done 
by  the  parties  responsible  for  its  existence. 
The  court  properly  refused  to  instruct  as  the 
plaintiff  requested.  But  appellant  says  if  it 
was  not  correct,  the  court  should  have  given 
one  upon  the  same  subject  which  was,  and 
cites  Bruce  v.  State,  71  Ark.  475,  75  S.  W. 
1080,  to  support  bis  contention.  But  that 
case,  so  far  as  it  supports  such  contention, 
has  been  impliedly,  and  is  now  expressly, 
overruled.  See  Snyder  v.  State  (Ark.)  Ill 
S.  W.  465;  Allison  v.  State,  74  Ark.  444,  86 
S.  W.  409 ;  Mabry  v.  State,  80  Ark.  849,  07 
S.  W.  285. 

Judgment  affirmed. 
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LOUISIANA  &  A.  R.  CO.  ▼.  HOBBS. 
(Supreme  Court  ot  Arkansas.     Oct  12,  1906.) 

1.  Apfkal  and  Ebbob   (I   IWe*)— Vbbdict— 
Conclusiveness. 

Where  the  evidence  was  legally  sufficient 
to  warrant  the  submission  of  an  issue  to  the 
Jury,  the  verdict  will  not  be  disturbed  on  ap- 
peal, though  the  preponderance  of  the  evidence 
was  in  favor  of  the  defeated  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  3938-3943;  Dec.  Dig.  { 
1003.*] 

2.  Dauaoes  (f  132*)  —  Personal  Injuries  — 
Excessive  Damages. 

A  verdict  for  $10,000  for  injuries  sus- 
tained by  a  man  23  years  old,  in  good  health, 
a  plumber  by  trade,  and  earning  about  $2  per 
day,  is  not  excessive,  where  the  injuries  neces- 
sitated the  amputation  of  a  limb  about  four  in- 
ches above  the  ankle,  and  where  the  injuries 
caused  him  to  suffer  greatly. 

[Ed.  Note.— For  other  eases,  see  Damages, 
Cent.  Dig.  §{  380,  381 ;  Dec.  Dig.  §  132.*] 

Appeal  from  Circuit  Court,  Hempstead 
County;   Jacob  M.  Carter,  Judge. 

Action  by  Silas  Hobbs  against  the  Louis- 
iana &  Arkansas  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  Is  a  suit  by  appellee  against  appel- 
lant to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by  ap- 
pellee through  the  negligence  of  appellant 
Tbe  complaint,  so  far  as  It  Is  necessary  to 
set  It  out,  alleged  "that  on  October  13,  1906, 
while  he  [appellee]  was  engaged  In  loading  a 
car  of  lumber  on  a  side  track,  defendant's 
[appellant's]  engine  was  switching  cars  to 
and  from  same,  and  pulled  the  car  he  was 
loading  onto  the  main  line,  and,  after  said 
engine  had  gone  several  hundred  yards  north 
of  the  side  track,  plaintiff  started  to  return 
to  tbe  place  where  be  was  loading  said  car, 
and,  as  be  stepped  on  rail  of  main  line,  a 
brakeman  of  said  company  negligently  and 
carelessly  threw  tbe  switch,  catching  heel 
of  plaintiff's  foot  between  switch  rail  and 
rail  of  main  track,  and  held  him  so  firmly 
fastened  that  he  could  not  release  himself, 
and  that  said  brakeman  negligently  and  care- 
lessly failed  to  open  tbe  switch  and  release 
him,  and,  while  In  this-  condition,  a  train  of 
cars  and  engine  at  a  speed  of  20  miles  per 
hour,  without  signal  or  lookout  for  danger 
or  warning,  was  carelessly  and  wantonly 
driven  by  the  employes  of  said  company 
against  plaintiff,  knocking  him  down  and 
running  over  bis  foot,  and  cutting  off  same 
while  be  was  being  held  fast  by  tbe  rail, 
causing  plaintiff  great  physical  pain  and  men- 
tal suffering."  Appellee  laid  his  damages 
at  125,000,  for  which  he  prayed  judgment 
Tbe  appellant  answered,  denying  all  the 
material  allegations,  and  setting  up  the  con- 
tributory negligence  of  appellee  In  going 
about  and  in  front  of  a  moving  train,  and 
In  attempting  to  get  on  one  of  its  cars,  as  an 
affirmative  defense. 


The  case  was  submitted  to  a  jury  upon 
substantially  the  following  facts  (stated  by 
appellee's  counsel),  as  they  may  be  c<msidered 
from  a  view  point  most  favorable  to  appel- 
lee: "On  the  13th  of  October,  1906,  tbe  ap- 
pellee was  engaged  in  loading  a  car  of  lumber 
at  Patmos  on  the  line  of  the  appellant's  road. 
The  train  that  caused  the  Injury  arrived 
about  2  o'clock  p.  m.,  going  north  toi^ards 
the  town  of  Hope,  Ark.  Appellee  was  in  the 
car  when  the  train  went  In  on  the  side  track 
and  remained  until  the  train  pulled  tbe  car 
out,  as  he  had  a  plank  partly  In  the  car. 
The  train  pulled  tbe  car  out  on  the  main 
line,  and  be  got  out  on  the  platform  as  soon 
as  he  got  tbe  lumber  be  bad  hold  of  placed. 
The  train  pulled  the  car  he  was  in  and  also 
a  loaded  car  behind  It  out  from  the  spur  onto 
the  main  line  for  the  purpose  of  taking  the 
loaded  car  back  to  the  detached  section  of 
tbe  train,  which  was  down  on  the  main  Hue. 
Appellee  alighted  from  the  train  on  tbe  plat- 
form and  the  train  ran  up  the  main  line 
about  120  feet  from  the  switch,  going  to- 
wards the  town  of  Hope,  which  Is  nortb  from 
the  switch.  Appellee  started  back  to  tbe  lum- 
ber pile,  to  be  ready  to  go  to  work  when  the 
car  returned.  He  followed  a  path  across  the 
track  used  by  the  public,  and  started  across, 
while  the  train  was  still  going  north  or  away 
from  him.  As  he' stepped  upon  the  rail,  the 
brakeman  threw  the  switch  to  let  the  engine 
and  cars  go  down  on  the  main  line  to  place 
the  loaded  car  In  the  train,  and  the  switch 
rail  caught  his  foot  and  held  him  until  the 
train,  which  could  have  been  stopped  within 
eight  or  ten  feet,  came  back  and  cut  his  foot 
off.  The  fireman  saw  appellee  while  he  was 
on  the  track.  Appellee  hallooed  when  he 
was  caught  The  brakeman  ran  from  tbe 
switch  nearly  to  him,  then  back  to  the  switch, 
as  though  to  open  it  and  release  him.  but 
failed  to  do  so.  Then,  turning  once  more, 
be  ran  to  appellee,  and  was  trying  to  puH 
him  out  of  the  switch,  when  the  train  ran 
over  hii  foot,  and  cut  it  off."  Appellee  was 
a  tinner  and  plumber  by  trade,  and  was  earn- 
ing at  tbe  time  of  his  Injury  about  $2  per 
day.  Tbe  injury  rendered  bim  less  efficient 
for  that  work.  His  foot  and  ankle  were  so 
severely  mashed  that  amputation  of  the  limb 
was  necessary.  The  limb  was  amputated 
about  four  Inches  above  the  ankle.  Appellc>e 
was  23  years  of  age  and  In  good  health.  His 
expectancy  was  about  40  years.  He  8ufrere<l 
greatly. 

The  jury  returned  a  verdict  in  favor  of  ap- 
pellee for  $10,000.  Judgment  was  entered 
accordingly,  and  this  appeal  was  duly  pros- 
ecuted. 

Henry  Moore  and  Henry  Hoore,  Jr.,  for 
appellant.  Jobe  &  Carrigan  and  McRae  & 
Tompkins,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
The  issues   of  the  negligence  of  appellant 
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and  the  contrlbatory  negligence  of  appellee 
were  submitted  to  the  Jury  under  proper  In- 
structlona.  '  The  principles  announced  aB  ap- 
plicable to  the  facts  of  this  record  have  been 
so  often  declared  by  this  court  we  deem  It 
unnecessary  to  set  out  the  requests  for  In- 
structions and  discuss  the  rulings  upon 
which  error  is  predicated.  It  Is  sufficient 
to  say  that  the  court's  rulings  were  in  con- 
formity with  the  law.  On  the  Issues  of  the 
negligence  of  appellant,  and  the  contributory 
negligence  of  appellee,  there  Is  a  sharp  con- 
flict In  the  evidence,  and  the  preponderance, 
we  think,  is  in  favor  of  appellant.  But  we 
cannot  say  there  is  no  evidence  to  support  the 
verdict  here.  On  the  contrary,  the  evidence 
was  legally  sufficient  to  warrant  the  court  in 
submitting  these  Issues  to  the  jury,  and  its 
verdict  under  familiar  rules  wUl  not  be  dls- 
turt>ed  here  when  such  Is  the  case. 

The  verdict  was  not  excessive.  This  court 
In  recent  cases  has  affirmed  judgments  for 
as  large,  and  even  larger,  amounts  where 
the  physical  injury  and  mental  anguish  was 
no  greater  than  in  the  case  at  bar.  Railroad 
Cbmpany  v.  Sparks,  81  Ark.  187,  99  S.  W.  73 ; 
Railroad  Company  v.  Moody,  82  Ark.  603, 
102  S.  W.  375. 

Affirmed. 


HIOHT  V.  HARDING. 
(Supreme  Court  of  Arkansas.     Oct.  10,  1908.) 

Tbiai,  (I  120*)— ABauJOCNT  of  CottnseI/— Dis- 
cretion OF  COUBT. 

There  was  an  abase  of  discretion,  requir- 
ing reversal,  where  in  an  action  involving  the 
ownership  of  a  cow,  and  depending  mainly  on 
the  credibility  of  the  parties,  plaintiff's  counsel 
in  his  closing  argument  was  allowed  to  discuss 
defendant's  failuie  to  have  the  cow  assessed  for 
taxes  as  bearing  on  bis  credibility,  the  court 
having  Instructed  that  the  question  of  assess- 
ment could  not  be  considered,  plaintiff's  coun- 
sel having  said  nothing  of  it  in  his  opening  argu- 
ment, and  defendant's  counsel  in  his  argument 
having  merely  read  the  instruction,  and  stat- 
ed that  it  was  useless  to  discuss  tie  matter ; 
a  new  matter  being  thus  injected  into  the  case 
by  the  permission,  when  defendant  had  closed 
his  argument,  and  so  could  not  reply  to  it 

r£d.  Note.— For  other  cates,  see  Trial,  Cent. 
Dig.  $1  28!^-287;    Dec.  Dig.  (  120.*] 

Appeal  from  Circuit  Court,  Washington 
County;   J.  S.  Maples,  Judge. 

Petition  by  W.  A.  Harding  against  J.  P. 
Hlght.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed  and  remanded  for 
new  trial. 

B.  B.  Wall  and  McGlU  &  Llndsey,  for  ap- 
pellant R.  J.  Wilson,  McDanlel  &  Dlnsmore, 
and  Walker  &  Walker,  for  appellee. 

HART,  J.  This  is  an  action  of  malicious 
prosecution  brought  In  Washington  circuit 
court  by  W.  A.  Harding  against  J.  P.  Hlght 
The  complaint  alleges,  in  substance,  that  the 
defendant  Hlght  bad  falsely,  maliciously,  and 


without  probable  cause  procured  the  grand 
Jury  of  Washington  county  to  find  an  in- 
dictment against  the  plaintiff,  Harding, 
charging  him  with  the  crime  of  obtaining 
money  under  false  pretenses,  which  Indict- 
ment was  returned  November  4,  1905.  The 
false  pretense  charged  consisted  in  selling  a 
cow  In  his  possession  to  one  J.  N.  Oates  for 
|45,  which  he  represented  to  be  his  own 
property,  and  which  in  reality  was  alleged 
to  be  the  property  of  the  defendant,  Hlght. 
Harding  was  at  the  October  term,  1906,  of 
said  court  duly  acquitted  of  said  charge  by  a 
Jury,  whereupon  he  was  by  the  court  dis- 
charged and  the  prosecution  thereby  ter- 
minated. The  complaint  further  alleged  that 
Hlght  had  maliciously  and  without  probable 
cause  caused  Harding  to  be  imprisoned  in 
the  cotmty  Jail  of  Washington  county  on  said 
charge  for  72  days,  and  had  afterwards  caus- 
ed him  to  be  prosecuted  in  said  circuit  court 
on  said  charge  until  his  acquittal  and  dis- 
charge; that  prior  to  the  beginning  of  said 
72  days'  imprisonment  Harding  had  given 
ball  for  his  appearance  In  said  court  to  an- 
swer said  charge,  but  that  Hlght  had  gone 
to  one  Charles  Vance  and  other  sureties  on 
his  ball  bond,  and  falsely  and  maliciously  rep- 
resented to  them  that,  by  remaining  on  his 
bond,  they  would  be  compelled  to  pay  the 
amount  thereof,  and  would  be  otherwise  In- 
JurM,  and  did  thereby  cause  them  to  sur- 
render Harding  Into  custody,  whereby  he 
was  imprisoned  in  the  county  Jail  for  72 
days;  that  after  said  imprisonment  Hlght 
absented  himself  from  a  term  of  said  court, 
and  caused  Harding  to  be  deprived  of  his 
right  of  a  speedy  trial,  by  which  he  was 
greatly  humiliated.  Hlght  answered,  making 
a  general  denial.  The  case  was  tried  before 
a  Jury  at  the  fall  term,  1907,  of  said  court. 
The  jury  returned  a  verdict  in  favor  of  plain- 
tiff for  $1,800  damages,  and  the  defendant 
has  appealed. 

Harding  had  been  In  the  dairy  business 
near  Fayettevllle,  Ark.,  and  J.  A.  Ferguson 
had  held  his  notes  for  $1,850  and  a  mortgage 
on  the  property  used  In  hla  dairy  business  to 
secure  the  same.  Hlght  bought  the  notes  and 
mortgage  about  May  1,  1905.  Harding  ex- 
ecuted to  Hlght  a  new  note  and  mortgage. 
Shortly  afterwards  seven  cows,  one  of  which 
was  called  "Dandy,"  were  purchased  from 
Hugh  Sbelton  for  $180  or  $190,  and  delivered 
to  Harding.  Here  is  where  the  conflict  of 
testimony  begins.  Harding  claims  that  he 
bought  the  cows  from  Sbelton  for  $190,  and 
paid  him  by  giving  bim  $10  In  money  and  a 
check  on  Hlght  for  the  balance.  On  the  oth- 
er band,  Hlght  contends  that  he  bought  the 
Qows  from  Sbelton,  paying  him  therefor  $180, 
and  then  sold  them  to  Harding  for  the  same 
price,  retaining  the  title  In  the  cattle  until 
they  were  paid  for.  It  is  not  disputed  that 
the  cow  called  "Dandy"  was  sold  to  Oates  by 
Harding  for  $45,  and  that  Harding  at  the 
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time  represented  that  she  was  lila  property, 
and  was  free  from  any  lien  or  other  Incum- 
brance. Hight  produced  a  memorandum  In 
writing  showing  a  sale  of  the  Shelton  cat- 
tle, together  with  others  by  him  to  Harding. 
The  memorandum  purports  to  have  been 
signed  by  Harding,  and  shows  that  the  title 
to  the  cattle  was  retained  by  HIght  until 
they  were  paid  for.  Harding  says  this  mem- 
orandum Is  a  forgery.  Other  evidence  was 
adduced  by  each  party  tending  to  show  his 
ownership  in  the  cattle,  but  it  consisted 
chiefly  of  circumstances  from  which  owner- 
ship might  be  Inferred  by  the  Jury. 

Over  the  objections  of  Hlgbt,  Harding  was 
permitted  to  prove  that  Hlght  had  never 
assessed  these  cattle  for  taxation ;  the  court 
at  the  time  stating  In  the  presence  of  the 
Jury  that  he  would  permit  the  assessment 
list  of  Hight  to  go  to  the  Jury  for  what  It 
was  worth,  and  would  fix  it  with  proper  in- 
structions. Defendant  saved  his  exceptions. 
On  that  x)olnt  the  court  Instructed  the  Jury 
as  follows:  "As  to  whether  Dr.  Hight  should 
have  or  should  not  have  assessed  the  cow  or 
cattle  In  controversy  is  not  a  question  for  the 
Jury.  And  the  Jury  will  not  consider  that 
fact  In  determining  this  cause."  Counsel  for 
plaintiff  in  making  his  opening  argument  be- 
fore the  Jury  did  not  discuss  the  matter  of 
assessment.  Counsel  for  defendant  read  the 
above  instruction  on  the  subject  of  the  as- 
sessment of  the  cattle  to  the  Jury,  then  stat- 
ed that  it  was  useless  to  discuss  that  matter, 
and  thereafter  did  not  refer  to  it.  Counsel 
for  plaintiff  in  bis  closing  argument  to  the 
Jury  referred  to  the  fact  that  Dr.  Hlght  had 
not  had  said  cow  assessed  to  him  for  taxa- 
tion for  the  years  1905  and  1906.  Thereupon 
counsel  for  defendant  made  objection  to  the 
court  to  any  argument  against  defendant  in 
the  matter  of  the  assessment  for  the  reason 
that  the  court  had  excluded  that  matter  from 
the  Jury,  and  that  the  counsel  for  the  de- 
fendant had  not  presented  it  to  the  Jury  for 
that  reason.  Counsel  for  plaintiff  replied 
that  he  only  wanted  to  argue  It  as  a  circum- 
stance affecting  the  credibility  of  the  de- 
fendant as  a  witness,  and  the  court  replied 
that  he  might  argue  it  to  the  Jury  for  that 
purpose.  Counsel  for  the  defendant  saved 
their  exceptions.  Thereupon  counsel  for  the 
plaintiff  proceeded  to  argue  the  matter  be- 
fore the  Jury  as  affecting  the  credibility  of 
the  defendant  as  a  witness. 

After  the  argument  was  closed,  and  as  soon 
as  the  Jury  had  retired,  counsel  for  defend- 
ant again  called  the  attention  of  the  court 
to  the  fact  that  the  matter  of  the  assessment 
had  been  excluded  from  the  Jury  by  the 
court's  instructions,  and  that  they  had  not 
argued  the  matter  for  that  reason,  and  had 
had  no  opportunity  to  argue  it  since  counsel 
for  plaintiff  had  presented  it  to  the  Jury. 
Counsel  was  then  informed  by  the  court  and 
by  counsel  for  plaintiff  that  Mr.  J.  W.  Walk- 
er had  gone  to  the  court  after  the  instruc- 


tions had  been  read  to  the  Jury,  and  the  ar- 
gument bad  commenced,  and  had  stated  to 
the  court  in  the  absence  of  the  counsel  for 
the  defendant,  and  without  their  kno-vrledge, 
that  he  Intended  to  argue  the  fact  of  the 
failure  of  Hight  to  assess  the  property  as 
a  circumstance  affecting  his  credibility  as 
a  witness;  that  be  stated  to  the  coart  that 
he  did  not  intend  to  do  so  If  the  coart  con- 
sidered it  would  be  in  conflict  with  the  In- 
structions, and  had  been  informed  by  the 
court  that  for  that  purpose  such  arKoment 
would  be  proper.  Mr.  Thompson  In  his  work 
on  Trials,  at  paragraph  969  of  volume  1. 
says  that  it  is  reversible  error  for  the  trial 
Judge  to  permit  counsel  In  argument  before 
the  Jury  to  comment  upon  evidence  which  has 
been  excluded.  The  testimony  In  regard  to 
the  assessment  list  bad  been  excluded,  from 
the  Jury,  and  for  that  reason  bad  not  been 
discussed  by  counsel  for  plaintiff  in  their 
opening  argument,  and  counsel  for  the  de- 
fendant had  stated  to  the  Jury  that  they  did 
not  discuss  it  because  the  court  bad  excluded 
it  from  their  consideration.  While  it  may  be 
said  that  the  permission  by  the  court  to 
plaintiff's  counsel  to  argrue  It  to  the  Jury  was 
to  admit  it  again  as  evidence,  still  it  was.  in 
effect,  to  permit  evidence  to  be  given  to  the 
Jury  after  the  defendant  had  closed  his  arjra- 
ment  to  permit  plaintiff  to  comment  on  its 
effect  and  to  deny  defendant  the  right  of  a 
reply.  This  could  be  hardly  less  prejudicial 
than  commenting  on  evidence  which  has  been 
excluded  in  a  case  like  the  present,  where  the 
chief  reliance  of  either  party  for  a  verdict 
rested  upon  the  credence  which  the  Jury 
should  place  upon  his  own  testimony.  His 
credibility  as  a  witness,  then,  became  of  vital 
moment  to  him  in  the  trial.  Mr.  Thompson 
says  that  the  true  office  of  counsel  is  that  of 
aids  or  helps  to  the  court  and  Jury  in  the  ad- 
ministration of  Justice. 

Defendant's  credibility  as  a  witness  was  a 
matter  that  vitally  affected  his  interests. 
After  bis  counsel  had  closed  their  arguments 
before  the  Jury,  new  matter  was  Injected  In- 
to the  case  which  materially  affected  his 
rights.  The  aid  of  his  counsel  In  arriving  at 
the  truth  of  the  case  should  not  have  been 
denied  him.  The  defendant  had  a  right  to 
know  what  arguments  were  to  be  urged 
against  him,  and  he  could  only  learn  this 
from  the  opening  argument  and  Inferentially 
from  the  Instructions  of  the  court  While  in 
cases  of  this  sort  the  appellate  court  will 
not  reverse  a  Judgment  unless  an  abuse  of 
the  discretion  of  the  trial  court  is  shown, 
we  think  such  abuse  clearly  appears  in  this 
case  where  the  credibility  of  the  parties  to 
the  suit  was  one  of  the  main  Issues  to  l>e  de- 
cided by  the  Jury,  and  where  a  new  subject 
and  a  new  argument  was  permitted  the  plain- 
tiff in  bis  closing  argument  to  which  the  de- 
fendant was  denied  an  opportunity  of  reply. 

For  this  error,  the  Judgment  is  reversed 
and  the  case  remanded  for  a  new  triaL 
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ST.  LOUIS  SOUTHWESTERN  RY.  CO.  et  al. 
▼.  WELLS. 

(Supreme  Court  of  Arkansas.    Oct.  19,  1908.) 

Appeai.  and  Errob  (§  1133*)— Consolidated 
Cases— DErEcnvE  Recobd — Effect. 

A  suit  for  injury  to  a  son  was  consolidated 
with  one  by  his  mother  for  her  damage,  and 
judgments  were  rendered  in  their  favor.  In  dis- 
posing of  the  son's  case  on  defendant's  appeal, 
nothing  was  done  about  the  mother's  case ;  the 
abstract  and  brief  failing  to  show  that  appeal 
was  prayed  therein.  The  record  fails  to  show 
any  motion  for  new  trial  in  her  case  or  bill  of 
ezceptionji,  and  the  case  is  not  referred  to  in  the 
motion  or  bill  in  Uie  son's  case.  There  are  two 
motions  for  new  trial  in  the  record,  each  bear- 
ing the  caption  of  the  son's  case,  and  the  bill  of 
exceptions  bears  the  two  captions.  Held,  that 
it  is  too  late  to  correct  any  mistake  in  prepar- 
ing the  papers  in  the  mother's  case,  since  the 
Supreme  Court  was  not  asked  to  consider  the 
appeal  therein,  and  treated  it  as  abandoned,  and 
that  the  judgment  must  be  affirmed  for  noncom- 
pliance with  Supreme  Court  rule  9,  and  because 
the  record  does  not  contain  either  a  motion  for 
new  trial  or  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  {{  4450-1453:  Dec.  Dig.  f 
1133.^] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty ;   Eugene  Lankford,  Judge. 

Action  by  Minnie  Wells  against  the  St. 
Louis  Southwestern  Railway  Company  and 
another.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Afflhned. 

Sam  H.  West  and  J.  C.  Hawthorne,  for 
appellants.    Geo.  F.  CbapUne,  for  appellee. 

Mcculloch,  J.  This  is  a  companion  suit 
with  that  of  Silas  Adams,  by  next  friend, 
against  the  St  Louis  &  Sonthwestem  Rail- 
way Company  and  Otto  Smith,  112  S.  W.  186, 
which  was  determined  by  this  court  July  6, 
1908,  and  reversed  and  remanded,  with  di- 
rections to  remove  the  case  to  the  federal 
court.  Minnie  Wells  Is  the  mother  of  SUas 
Adams,  and  sued  to  recover  for  damages  sus- 
tained by  herself,  as  mother,  by  reason  of 
the  personal  Injuries  Inflicted  on  her  son. 
She  laid  her  damages  in  the  sum  of  $500. 
The  cases  were  consolidated  and  tried  to- 
gether, and  the  Jury  returned  a  verdict 
against  the  defendant  railway  company  in 
each  case,  assaying  damages  at  the  sum  of 
$350  in  the  boy's  case,  and  at  $50  in  the 
mother's  case.  There  was  no  effort  to  re- 
move the  mother's  case  to  the  federal  court, 
88  the  complaint  did  not  pray  for  amount  of 
damages  up  to  the  jurisdictional  amount  of 
that  court  We  disposed  of  the  Silas  Adams 
Case  solely  on  the  ground  that  the  petition 
for  removal  should  have  been  granted,  though 
there  were  assignments  of  numerous  other 
errors  of  the  trial  court  In  disposing  of 
the  case  we  said  nothing  about  the  Minnie 
Wells  Case,  as  the  abstract  and  brief  failed 
to  call  our  attention  to  the  fact  that  any  ap- 
peal had  been  prayed  in  the  latter  case.  Up- 
on our  attention  being  now  called  to  that 


fact,  we  find,  after  ftxplorlng  the  record,  that 
a  separate  judgment  was  rendered  in  this 
branch  of  the  case,  and  an  appeal  prayed  and 
granted.  The  record  does  not,  however,  set 
forth  any  motion  for  new  trial  In  the  case, 
nor  bill  of  exceptions.  This  case  Is  not  refer- 
red to,  either  in  the  motion  for  new  trial  or 
bin  of  exceptions.  There  are  two  motions 
for  new  trial  In  the  record,  but  each  bears 
the  caption,  "Silas  Adams,  by  Next  Friend,  v. 
St.  Louis  Southwestern  Railway  Co.  and  Ot- 
to Smith."  The  bill  of  exceptions  also  bears 
the  two  captions.  It  may  be  that  this  Is  an 
error  made  In  the  haste  of  preparing  those 
papers ;  but.  If  so,  It  is  too  late  now  to  cor- 
rect them,  as  we  were  not  asked  to  consider 
the  appeal  In  the  Minnie  Wells  Case,  and 
we  took  it  for  granted  that  the  appeal  In 
that  case  had  been  abandoned. 

However,  since  our  attention  Is  called  to 
the  fact  that  the  appeal  Is  still  pending,  the 
case  should  be  affirmed,  because  rule  9  of  the 
court  has  not  been  compiled  with,  and  be- 
cause the  record  does  not  contain  either  a 
motion  for  new  trial  or  bill  of  exceptions. 

The  judgment  Is  therefore  affirmed. 


ST.  LOUIS  ft  S.  F.  R.  CO.  v.  DTEai. 
(Supreme  Ciourt  of  Arkansas.     Oct  19,  1908.) 

1.  Railboads  (§  303*)— Duty  to  Keep  High- 
way Crossings  in  Rbpaib— Use  by  Ex- 
traordinary Vehicles. 

Railroads  must  use  ordinary  care  to  keep 
highway  crossings  in  a  reasonably  safe  condi- 
tion for  travel  and  crossing,  but  need  not  pro- 
vide facilities  for  vehicles  other  than  those  in 
common  use  in  the  locality. 

[Ed.    Note. — For  other   cases,   see  Railroads, 
Cent.  Dig.  i  959 ;   Dec.  Dig.  i  303.*] 

2.  Tbiax.  (8  296*)— Instbuctions— Ebbob  Cub- 
ed   BY    COBBECT    INSTRUCTION. 

In  an  action  against  a  railroad  company  for 
damages  to  a  traction  engine,  caused  by  an  im- 
perfect highway  crossing,  the  refusal  of  a  chaise 
limiting  defendant's  da^  to  maintaining  a  cross- 
ing suitable  for  the  passage  cf  ordinary  vehicles 
was  not  cured  by  the  givinj;  of  a  charge  on  its 
general  duty  as  to  maintaining  crossings. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  718;    Dec.  Dig.  §  206.*] 

3.  Railroads  (§  350*)— Defkcis  In  Crossings 
— Action  for  Injury  to  Vehicle  —  Ques- 
tion FOB  JuBY — Negligence. 

In  an  action  against  a  railroad  company  for 
damages  to  a  traction  engine  while  attempting 
to  pass  a  defective  highway  crossing,  whether 
plaintilTR  servants  in  charge  of  the  engine  were 
negligent  in  attempting  to  cross,  notwithstand- 
ing the  defects,  held  to  be  for  the  jury. 

[Ed.   Note. — For  other  cases,   see  Railroads, 
Dec  Dig.  §  350.*] 

4.  Railroads  (i  326*)— Defects  in  Cbossino 
— Action  fob  Injury  to  Vehicle— Negli- 
gence. 

Those  In  charge  of  the  engine  were  not 
bound  to  reject  the  only  crossing  reasonably  ac- 
cessible, unless  the  danger  was  so  apparent  that 
one  of  ordinary  care  would  not  have  attempted 
to  use  it. 

[Ed.    Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  §  1038 ;   Dec.  Dig.  §  326.*] 
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Appeal  from  Clrcnlt  Court,  Crawford 
County';   Jeptba  H.  Evans,  Judge. 

Action  by  Leonard  Dyer  against  the  St. 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded  for  a  new 
trial. 

W.  F.  Evans  and  B.  R.  Davidson,  for  ap- 
pellant.   Sam  R.  Chew,  for  appellee. 

McCULLOCH,  J.  Appellee  owned  a  trac- 
tion engine,  and  attempted  to  propel  it  across 
appellant's  railroad  track  at  a  public  road 
crossing,  wben  it  was  overturned  and  in- 
jured. He  sues  the  company  to  recover  dam- 
ages, and  alleges  negligence  on  the  part  of 
the  company  In  falling  to  properly  construct 
the  crossing  and  keep  It  In  repair.  He  re- 
covered $200  damages,  and  the  company  ap- 
pealed. 

When  appellee's  employes  In  charge  of 
the  engine  got  to  the  railroad  crossing,  they 
found  that  the  planks,  which  are  usually 
placed  next  to  rails  at  the  crossings  to  en- 
able vehicles  to  pass  over  the  rails,  were 
missing,  thus  leaving  the  rails  exposed,  and 
they  procured  fence  rails,  and  placed  them 
next  to  the  steel  rail.  In  an  effort  to  tempora- 
rily repair  the  defective  crossing.  They  at- 
tempted to  propel  the  engine  over  the  cross- 
ing, but  the  drive  wheels  failed  to  climb 
the  steel  rail,  and  slid  along  until  the  engine 
was  overturned  and  thrown  down  the  em- 
bankment. The  testimony  is  conflicting  as 
to  the  precise  condition  of  the  crossing. 
Some  of  the  witnesses  say  that  the  dirt  was 
worn  away  where  the  planks  were  missing 
next  to  the  rails,  so  that  the  rails  were  ex- 
posed to  a  height  of  5  or  6  Inches;  but  one  of 
appellant's  witnesses  says  that  the  dirt  was 
banked  against  the  rail  so  that  It  was  not 
exposed  more  than  2%  or  3  inches.  We  think 
there  was  evidence  sufficient  to  sustain  a 
finding  either  way  on  the  question  of  negli- 
gence in  maintaining  the  crossing  in  good 
repair.  Aside  from  the  conflict  In  the  tes- 
timony as  to  the  height  of  the  exposed  rails, 
the  facts  were  such  that  different  minds 
might  reach  different  conclusions  as  to 
whether  or  not  ordinary  care  had  been  exer- 
cised to  make  the  crossing  reasonably  safe 
for  travel.  The  court  gave  the  following  In- 
struction which  is  found  to  be  a  correct 
general  statement  of  the  law  applicable  to- 
the  case:  "The  law  requires  the  defendant 
to  use  ordinary  care  to  keep  the  crossing  of 
the  public  highway  over  Its  tracks  in  a  rea- 
sonably safe  condition  for  travel  and  cross- 
ing. If  it  used  such  care  as  that  It  is  not 
guilty  of  negligence,  but  if  it  did  not  use 
such  care  as  that  to  keep  the  crossing  In  a 
reasonably  safe  condition  for  crossing,  the 


defendant  is  guilty  of  negligence."  The 
court  refused,  however,  to  give  the  follow- 
ing instruction  requested  by  appellant:  "I 
charge  you  that,  if  the  crossing  was  In  such 
condition  that  an  ordinary  vehicle  in  pass- 
ing upon  the  highway  could  cross  in  perfect 
safety,  then  the  company  was  not  negligent 
In  maintaining  the  crossing  in  such  condi- 
tion." It  was  error  to  refuse  this  instruc- 
tion. Railroads  in  constructing  and  niain- 
taining  highway  crossings  are  not  required 
to  anticipate  and  provide  against  extraordi- 
nary dangers,  and  are  not  required  to  pro- 
vide facilities  for  the  passing  over  of  ve- 
hicles other  than  those  in  common  uae  in 
the  locality.  Travelers  along  the  highway, 
when  they  encounter  railroad  crossings,  are 
entitled  to  facilities  which  are  reasonably 
safe  and  convenient  for  vehicles  in  cominon 
use;  but,  when  they  attempt  to  use  cross- 
ings for  other  purposes,  they  have  no  right 
to  demand  extraordinary  facilities  to  meet 
the  necessities  of  the  special  use.  If  a  trav- 
eler attempts  to  cross  with  some  kind  of  a 
vehicle  not  in  common  use,  he  must  take  the 
crossing  as  he  finds  it  constructed  for  use  of 
ordinary  vehicles.  Railway  Co.  v.  Aven,  61 
Ark.  141,  32  S.  W.  500;  3  Elliott  on  Rail- 
ways, p.  383;  Terre  Haute,  etc.,  R.  Co.  v. 
Clem,  123  Ind.  16,  23  N.  E.  965,  7  L.  R.  A. 
588,  1«  Am.  St.  Rep.  303;  Railway  Co.  v. 
Johnson  (Tex.  Civ.  App.)  85  S.  W.  476.  Ap- 
pellant was  entitled  to  have  this  particular 
question  submitted  to  the  Jury,  as  It  nar- 
rowed the  Inquiry  to  the  precise  issue  of  the 
case;  and  it  is  no  answer  to  the  demand  to 
say  that  the  court  gave  a  correct  instruc- 
tion in  general  terms  on  the  subject.  Rail- 
way Co.  V.  Crabtree,  69  Ark.  134,  62  S.  W. 
64;  Hamilton  Brown  Shoe  Co.  v.  Choctaw 
Mer.  Co.,  80  Ark.  438,  97  S.  W.  284. 

Other  errors  of  the  court  are  assigned, 
but  we  find  the  proceedings  in  other  respects 
free  from  error.    , 

It  is  urged  that  the  undisputed  testimony 
shows  appellee's  servants  to  have  been  guil- 
ty of  contributory  negligence  In  attempting 
to  cross  with  the  engine  under  the  circum- 
stances. We  do  not  think  so.  The  testimo- 
ny made  a  question  for  the  Jury  to  deter- 
mine whether  or  not  it  was  negligent  on  the 
part  of  those  servants  to  attempt  to  cross, 
notwithstanding  the  defects.  They  were  not 
bound  to  abandon  the  only  crossing  reason- 
ably accessible,  unless  the  danger  from  using 
it  was  so  apparent  that  a  person  of  ordi- 
nary care  would  not  have  attempted  to  u' 
it  St.  L.,  I.  M.  &  Sou.  R.  Co.  v.  Box,  52 
Ark.  368,  12  S.  W.  757. 

For  the  error  Indicated  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 
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COMBS  et  aL  ▼.  STACY  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  28,  1908.) 
TBZsPAsa  TO  Tbt  Title  (J  41*)— Pboceed- 

INGS— SUFFICIE.NCY  OF  EVIOKNCB— TiTLE  TO 

SuppoBT  Action. 

In  trespass  to  try  title  where  plaintiffs  re- 
lied on  certain  deeds,  a  patent,  a  copy  of  the 
original  survey,  and  a  plat  to  establish  title, 
but  the  deeds  and  the  patent  did  not  include  the 
land  claimed,  and  the  plat  did  not  tend  to  show 
ownership  in  plaintiffs,  verdict  was  properly  di- 
rected for  defendant. 

[E)d.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  {$  62,  «3;  Dec.  Dig.  i 
41.*] 

Appeal  from  Circuit  Court,  Perry  County. 

"Not  to  be  ofScially  reported." 

Action  by  Anderson  Combs  and  others 
against  James  Stacy  and  others.  From  a 
judgment  for  defendants,  plaintiffa  appeal. 
Affirmed. 

Miller  &  Ward,  F.  J.  Bversole,  SI  B.  Hogg, 
and  P.  T.  Wheeler,  for  appellants.  Bailey 
P.  Wootton  and  Jesse  Morgan,  for  appellees. 

CliAY,  C.  This  Is  an  action  of  trespass  to 
try  title,  and  involves  the  ownership  of  a 
small  tract  of  land  situated  in  Perry  coun- 
ty, Ky.  Appellants  pleaded  title  to  the  prop- 
erty in  question;  appellees  denied  their  ti- 
tle, and  pleaded  adverse  possession.  Upon 
tbe  hearing  of  the  case  appellants  introduced 
their  deeds  and  a  certain  patent  to  Archi- 
bald Comett  for  400  acres  of  land,  dated  De- 
cember 18,  1848,  also  a  copy  of  the  original 
survey  and  the  plat  Upon  tbe  conclusion  of 
the  testimony  the  court  gave  a  peremptory 
Instruction  In  favor  of  appellees.  It  is  ad- 
mitted that  the  land  in  question  is  not  cov- 
ered by  tbe  deeds  or  by  the  patent;  but 
counsel  for  appellants  Insist  that  the  plat 
does  cover  the  land,  and  that  It  shows  what 
land  appellants  actually  purchased.  A  care- 
ful examination  of  the  conveyances,  however, 
shows  that  there  is  nothing  in  any  of  them 
to  indicate  that  the  grantor  intended  to  con- 
vey the  Archibald  Cornett  400-acre  patent. 
As  the  deeds  do  not  embrace  the  land  In 
question,  and,  as  tbe  patent  and  plat  do  not 
throw  any  light  upon  the  subject,  we  are  of 
opinion  that  tbe  trial  court  properly  in- 
structed the  jury  to  find  for  appellees. 

Judgment  affirmed. 


DANIEL  v.  TRUNNELL. 
(Court  of  Appeals  of  Kentucky.    Oct  27,  190S.)> 

1.  Deeds  (J   118*)— Constbuotion— Pbopertt 
Conveyed— Evidence. 

Evidence  held  to  show  that  a  conveyance 
from  plaintiff  to  defendant  excluded  a  tract  in 
controversy. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dfg.  i  iia*] 

2.  Tkespass  ({  40*)  —  CouPLAiNT  —  Stinn- 

CIENCT. 

A  complaint  in  an  action  against  a  trespass- 
er alleged  plaintitTs  ownership  and  the  trespass, 
and  asked  an  injunction.    Held,  that  the  action 


was  not  one  to  quiet  title,  so  as  to  render  the 
complaint  bad  for  lack  of  an  allegation  of  pos- 
session, but  was  properly  brought  under  Ky. 
St  1003,  §  2361,  providing  that  the  owner  of 
land  may  maintain  the  appropriate  action  to  re- 
strain any  trespass  thereon  or  injnty  thereto, 
thongh  he  may  not  have  the  actual  possession  of 
the  land. 

iEA.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  {}  80,  81 ;    Dec.  Dig.  {  40.*] 

Appeal  from  Circuit  Court,  Bullitt  County. 

"To  be  officially  reported." 

Action  by  T.  J.  Trunnell  against  T.  J.  Dan- 
iel. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Chapeze  &  Zimmerman,  for  appellant  J. 
F.  Combs,  for  appellee. 

NUNN,  J.  Tbls  appeal  is  from  a  Judgment 
of  the  Bullitt  circuit  court  adjudging  appel- 
lee to  be  tbe  owner  of  a  lot  in  Bardstown 
Junction  and  restraining  appellant  from  tres- 
passing thereon.  The  lot  in  controversy  con- 
tains about  three-fourths  of  an  acre  and  is 
situated  between  tbe  storehouse  lot  devised  to 
and  owned  by  appellee  and  tbe  lot  belonging 
to  one  Willie  Herr.  Appellee's  father  owned 
considerable  property  and  bad  several  chil- 
dren. By  his  will  be  made  special  bequests  of 
real  estate  to  each  of  his  children.  Tbe 
special  devise  to  appellee  was  this  "store- 
bouse  and  lot  and  scales  and  scales  lot"  By 
the  residuary  clause  of  the  will  he  devised 
all  of  the  remainder  of  his  real  estate,  con- 
sisting of  a  hotel  and  some  lots,  to  all  of  his 
children  equally.  Appellee  purchased  and 
received  conveyances  from  all  of  bis  brothers 
and  sisters  of  this  property  included  in  tbe 
residuary  clause  of  tbe  will. 

Appellant  claims  that  appellee  sold  htm  all 
this  property.  Appellee  contends  that  he  ob- 
tained the  lot  in  controversy  under  the  spe- 
cial devise  made  to  him  by  his  father;  that 
the  scales  lot  included  all  between  tbe  Willie 
Herr  lot  alid  the  storehouse  lot.  Appellant 
controverted  this,  and  there  was  much  proof, 
which  was  very  conflicting,  taken  upon  this 
question.  It  is  unnecessary,  however,  to  con- 
sider this  question,  for  tbe  reason  that  tbe 
deed  made  by  appellee,  of  date  October  6, 
1899,  conveying  the  property  to  appellant, 
contains  tbls  clause:  "Out  of  the  above 
boundary  is  excluded  the  right  of  way  of  the 
L.  &  N.  R.  R.  Co.  and  the  storehouse  lot  de- 
vised to  T.  J.  Trunnell  by  Henry  Trunnell; 
also  a  lot  between  tbe  said  storehouse  lot  and 
a  lot  belonging  to  Willie  Herr."  It  is  con- 
tended by  appellant  that  this  language  does 
not  exclude  the  lot  in  controversy,  and  that 
his  deed  covers  and  includes  It  It  Is  evident 
that  the  deed  excludes  all  of  the  lot  between 
tbe  Willie  Herr  property  and  tbe  storehouse 
lot  It  appears  from  the  evidence  that  appel- 
lant refused  to  accept  this  deed,  because  of 
this  exclusion,  when  It  was  first  tendered  to 
bim;  but  it  also  appears,  without  contradic- 
tion, that  be  did  accept  it  when  he  made  the 
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third  and  final  payment  of  the  purchase  mon- 
ey, and  had  It  recorded  In  the  county  court 
clerk's  office.  We  are  therefore  of  the  opin- 
ion that  the  lot  In  question  Is  the  property  of 
appellee. 

Appellant  further  contends  that  this  was 
an  action  to  quiet  title  under  section  11  of 
the  Kentucky  Statutes  of  1903,  and  that  the 
petition  Is  defective,  In  that  it  failed  to  allege 
that  plalntlfT  had  possession  of  the  land  when 
suit  was  brought  It  is  true  the  petition  con- 
tains all  the  allegations  essential  In  an  action 
to  quiet  title,  except  that  it  was  not  alleged 
that  he  bad  possession  of  the  lot  of  land  de- 
scribed; but  It  was  alleged  that  he  was  the 
owner  of  it,  and  that  appellant  was  removing 
a  part  of  the  fence  around  it  and  digging 
holes  and  putting  posts  therein,  that  bis 
fencing  marked  the  boundary  line  of  the  lot, 
and  by  removing  it  he  was  destroying  the 
evidence  of  the  boundary  line,  and  asked  that 
appellant  be  restrained  from  committing  this 
trespass.  Appellant  answered,  denying  appel- 
lee's ownership,  and  alleged  that  the  property 
was  bis.  The  court  adjudged  appellee  to  be 
the  owner  of  the  lot,  and  restrained  appel- 
lant from  committing  further  trespass  there- 
on. This  proceeding  was  authorized  by  sec- 
tion 2361  of  the  Kentucky  Statutes  of  1903, 
which  provides:  "The  owner  of  land  may 
maintain  the  appropriate  action  to  recover 
damages  for  any  trespass  or  injury  commit- 
ted thereon,  or  to  prevent  or  restrain  any 
trespasses  or  other  injury  thereto  or  thereon, 
notwithstanding  such  owner  may  not  have 
the  actual  possession  of  the  land  at  the  time 
of  the  commission  of  the  trespass."  Under 
this  section  the  court,  after  finding  that  ap- 
pellee was  the  owner  of  the  property,  had  the 
right  to  make  an  order  to  prevent  and  re- 
strain further  trespass  by  appellant  upon  the 
lot 

For  these  reasons,  the  judgment  of  the 
lower  court  is  affirmed. 


STEELE   V.   DISHMAN'S   ADM'R  et  al. 
(Court  o£  Appeals  of  Kentucky.    Oct.  27,  1908.) 
Judgment  (§  866*)— Revival— Death  of  Pab- 

TY— Limitation  . 

Where  10  years  passed  after  death  of  sure- 
ty, and  the  qualification  of  his  administrator 
•without  erecution  being  issued  on  a  judgment 
against  decedent  or  attempt  made  to  revive  the 
judgment  against  the  administrator  or  heirs,  a 
motion  to  revive  is  barred  by  Ky.  St.  1903,  g 
2548,  providing  that  a  surety  shall  be  discharg- 
ed from  liability  under  a  judgment  after  seven 
years  without  execution  issued  and  prosecuted 
in  good  faith. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  i§  1604-1006;    Dec.  Dig.  f  8«6.»] 

Appeal  from  Circuit' Court  Knox  County. 

"Not  to  be  officially  reported." 

Action  by  John  A.  Steele  against  John 
Disliraan  and  another.  From  a  judgment 
overruling  plalntlfiTs  motion  to  revive  his 
.judgment   against   defendant   Dishman"s   ad- 


ministrator and  heirs,  plaintiff  appeals.    Af- 
firmed. 


James  M.  Hayes,  for  appellant 
&  Disbman,  for  appellees. 


Disbman 


NUNN,  J.  At  the  November  term,  1880, 
of  the  Knox  common  pleas  court  appellant 
John  A.  Steele,  rec6vered  a  judgment  against 
John  Disbman  and  one  C.  C.  Comstock.  as 
surety  of  W.  H.  Brafford,  for  |1,300,  with  In- 
terest from  February  22,  1875,  subject  to 
credits  of  *700  paid  February  22,  1885,  $600 
paid  June  6,  1890,  and  $227  paid  October  27, 
1890.  John  Disbman  died  AprU  4,  1894,  in- 
testate, domiciled  in  Knox  county,  Ky.  S.  B. 
Dishman,  one  of  the  appellees,  qualified  as 
administrator  of  the  decedent  May  8,  1894. 
No  steps  were  taken  to  revive  the  judgment 
against  John  Disbman's  administrator  or  bis 
heirs  until  March  30,  1905.  The  administra- 
tor made  a  settlement  of  his  accounts  with 
the  Knox  county  court  March  27,  1905,  which 
settlement  shows  a  distribution  of  all  assets 
that  came  to  his  hands.  Under  these  facts, 
the  court  at  the  August  term,  1905,  overruled 
appellant's  motion  to  revive  the  judgment  of 
1889  against  the  administrator  and  heirs  of 
John  Dishman,  and  from  this  judgment  this 
appeal'  is  prosecuted. 

It  is  agreed  by  the  parties  that  John  Dish- 
man was  only  a  surety  of  Brafford.  Section 
2548,  Ky.  St  1903,  provides:  "A  surety  shall 
be  discharged  from  all  liability  under  any 
judgment  or  decree,  after  the  lapse  of  seven 
years  without  any  execution  issued  thereon, 
and  prosecuted  in  good  faith  for  the  collec- 
tion thereof."  The  facts,  as  conceded,  show 
that  the  judgment  attempted  to  be  revived 
against  appellees  was  rendered  in  November, 
1889,  against  John  Dishman  as  surety  of  W. 
H.  Brafford,  and  that  au  many  as  10  years 
elapsed  after  the  death  of  John  Dishman  and 
the  qualification  of  bis  administrator  without 
any  execution  being  issued  on  the  judgment 
and  that  no  attempt  was  made  to  revive  the 
judgment  against  his  administrator  or  heirs. 
Under  these  admitted  facts  section  2548  pre- 
sents a  barrier  to  the  motion  of  appellant 
and  the  collection  of  the  judgment  from  ap- 
pellee. See  Milllken  v.  Dinning,  6  Bush,  646, 
and  Columbia  BIdg.  Loan  &  Savings  Ass'n's 
Assignee  v.  Gregory,  112  S.  W.  608,  33  Ky. 
Law  Rep.  1011. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  affirmed. 


O'NEAL   v.    SOVEREIGN    WOODMEN    OP 

THE  WORLD. 
(Court  of  Appeals  of  Kentucky.    Oct  22,  190S.) 

1.  INSUBANCE  (§  724»)— Mutual  Benefit  So- 
ciin'Y — Initiation^Regulabity — Estoppex. 
Decedent's  certificate  of  membership  having 
been  received  by  the  local  camp  of  defendant 
society,  decedent  was  directed  to  appear  for 
required  initiation,  when  a  mistalie  in  the  num- 
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ber  of  the  local  camp  in  tbe  certificate  wais  dis- 
covered. It  was  then  decided  to  proceed  with 
the  initiation,  which  was  done,  the  certificate 
being  returned  by  the  clerk  for  correction.  De- 
cedent paid  all  the  required  fees  and  dues,  was 
accepted  and  recognized  as  a  member  of  the 
order  until  his  death,  before  the  corrected  cer- 
tificate Iiad  been  returned  and  delivered  to 
hint,  and  was  buried  by  the  order  as  a  regular 
member  in  full  fellowship  and  good  standing. 
Held,  that  the  order  was  estopped  to  question 
the  regularity  of  the  initiation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1866;    Dec.  Dig.  {  724.*] 

2.  Irsubanoe  a  720*)— CowwiT UTiow— Cow- 

sxBucnoH- "In  Pbbson." 

The  words  "in  person,"  used  in  the  constl- 
tation  of  a  mutual  benefit  societv  directing  that 
there  shall  be  no  liability  until  the  insured  shall 
have  bad  delivered  to  him  "in  person"  his  bene- 
ficiary certificate  while  in  good  health,  was  not 
synonymous  with  "manual  possession,'*  so  as  to 
require  that  the  certificate  be  actually  placed  in 
insured's  bands  to  constitute  a  legal  delivery, 
but  was  merely  intended  to  require  a  delivery 
to  insured  himself,  and  not  to  another  for  him. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1856;   Dec.  Dig.  i  720.*] 

8.   INSTJBANCE    (J    720*)  —  MUTUAI,    BENEFIT 

Cebtificate— Deli  VERT— Etidbnoe. 

A  certificate  issued  to  insured  on  his  ap- 

filication  was  received  by  the  clerk  of  insurea  s 
ocal  camp,  when  a  mistake  in  the  number  of 
tbe  camp  was  discovered.  Insured  was  directed 
to  appear  for  initiation,  and  was  regularly  ini- 
tiated, and  paid  all  the  dues  and  assessments, 
but  the  clerk  returned  the  certificate  to  the  sov- 
ereign camp  for  correction,  and,  before  a  cor- 
rected certificate  was  returned  and  delivered  to 
insured,  he  was  killed.  Held  that,  when  insured 
was  initiated  and  had  paid  the  dues,  the  clerk 
held  the  original  certificate,  which  was  a  valid 
instrument  notwithstanding  tbe  error,  for  him 
and  that  such  acts  constituted  a  delivery  of 
the  original  certificate  to  assured  iiersonalfy  as 
required  by  the  society's  constitution  in  order 
to  initiate  defendant's  liability. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  8  1856;  Dec.  Dig.  S  720.*] 

Appeal  from  Circuit  Conrt,  Ballard  County. 

"To  be  officially  reported." 

Action  by  Gertie  O'Neal  against  the  Sov- 
ereign Woodmen  of  the  World.  Judgment 
for  defendant,  and  plaintiff  appeals  Re- 
Tersed.    New  trial  ordered. 

Bobbins  ib  Thomas  and  3.  B.  Bridgwater, 
for  appellant    Reeves  &  Tbarp,  for  appellee. 

BARKER,  J.  This  action  was  instituted 
In  the  Ballard  circuit  eotnt  by  the  appel- 
lant, as  the  widow  of  J.  P.  O'Neal,  on  the 
15th  day  of  December,  1904,  seeking  to  recov- 
er from  the  appellee.  Sovereign  Woodmen  of 
tbe  World,  tbe  sum  of  $500  which  she  claims 
is  due  her  as  beneficiary  in  a  certificate  of 
life  Insurance  alleged  to  have  been  Issued 
by  the  appellee  through  its  local  camp  at 
Bandana,  Ky.,  upon  the  life  of  her  deceased 
bnsband.  Tbe  sum  named  in  the  certificate 
is  $1,000,  but  by  its  terms,  where  the  insured 
dies  within  a  year  from  the  date  of  the  pol- 
icy, tbe  sum  to  which  tbe  beneficiary  is  en- 
titled Is  one-half  tbe  amount  named  in  tbe 
certificate,  or  $600.  There  were  several 
amendments,  but  we  may  pass  tbe  questipn 


of  the  allegations  of  the  petition  by  saying 
that,  as  a  whole,  it  states  a  cause  of  action 
in  tbe  plaintiet  against  the  defendant  Tbe 
defendant  by  its  answer,  denied  all  tbe  ma- 
terial allegations  of  tbe  petition,  and  espe- 
cially that  he  was  a  member  of  the  lodge, 
or  that  any  certificate  bad  ever  been  deliv- 
ered to  him;  and  there  is  no  question  but 
what  its  allegations,  if  true,  interposed  a 
valid  defense  to  a  recovery  by  plaintiff. 
When  tbe  case  came  on  for  trial,  after  tbe 
plalntUTs  evidence  was  all  In,  tbe  defendant 
moved  tbe  court  to  award  it  a  peremptory 
Instruction  to  the  jury  to  find  a  verdict  in 
its  favor.  This  motion  was  sustained,  and, 
under  tbe  peremptory  instruction  of  tbe 
court,  tbe  Jury  awarded  a  verdict  in  favor  of 
tbe  defendant  From  the  Judgment  dismis- 
sing ber  petition,  tbe  plaintiff  now  appeals. 

Tbe  appellee,  Sovereign  Woodmen  of  the 
World,  is  a  fraternal  order  authorized  to  is- 
sue policies  of  Insurance  on  the  lives  of  its 
members.  The  Insurance  feature  Is  not  sub- 
stantially different  in  principle  from  the 
ordinary  fraternal  insurance.  On  August  14 
1904,  Joseph  P.  O'Neal  made  application  for 
membership  and  participation  in  the  beDod- 
clary  fund  of  tbe  Woodmen  of  tbe  World. 
This  application  was  in  writing,  and  was 
obtained  by  a  properly  authorized  officer  of 
the  order,  one  J.  N.  Helsley,  to  whom  the  ap- 
plicant paid  all  of  tbe  necessary  dues  in  or- 
der to  obtain  an  insurance  policy  of  $1,000 
on  his  life.  The  application  was  duly  for- 
warded to  the  Sovereign  Camp,  where  It  was 
approved  and  a  policy  issued,  by  which  tbe 
appellee  agreed  fo  pay  to  tbe  wife  of  tbe  ap- 
plicant $500  should  his  death  occur  during 
the  first  year  of  his  membership,  $750  should 
bis  death  occur  during  tbe  second  year  of 
his  membership,  and  $1,000  should  bis  death 
occur  after  tbe  second  year  of  his  member- 
ship. This  beneficiary  certificate  was  for- 
warded to  Bandana  Gamp  No.  32,  located  at 
Bandana,  Ky.,  for  delivery  to  tbe  applicant 
whenever  be  should  become  a  member  by 
being  regularly  initiated  into  tbe  order  and 
have  paid  all  dues  necessary  to  bis  proper 
initiation. 

We  do  not  feel  It  is  necessary  to  set  forth 
with  any  greater  particularity  the  contents 
of  the  application  for  insurance,  or  the  cer- 
tificate which  was  Issued  in  pursuance  of 
the  application.  Tbe  real  defense  to  liability 
Is  based  upon  tbe  alleged  fact  that  the  cer- 
tificate was  never  delivered  personally  to 
the  applicant  during  his  lifetime.  After  the 
certificate  was  issued  and  forwarded  to  the 
clerk  of  Bandana  Camp  No.  32,  the  applicant 
was  notified  to  be  on  band  for  initiation  in- 
to tbe  order,  and  at  tbe  proper  time  be  was 
present  and  was  Initiated,  thereby  becoming 
a  member.  At  this  time  tbe  certificate  which 
had  been  duly  and  legally  issued  was  in  tbe 
bands  of  tbe  clerk  of  the  local  camp  for  the 
purpose  of  delivery  to  tbe  applicant  when  be 
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Should  be  lawfully  obligated  as  a  SoTerelgn 
Woodman  of  the  World.  Just  prior  to  the 
Initiation  of  the  applicant,  the  clerk,  who 
had  the  policy,  observed  that  the  number  of 
the  local  camp  was  not  stated  correctly  in 
the  certificate,  it  being  stated  as  No.  31, 
when  it  should  have  been  No.  32,  and  he 
was  of  opinion  {hat  the  policy  would  have 
to  be  returned  to  the  Sovereign  Camp  for 
correction  of  this  minute  error,  and  the  ques- 
tion was  then  raised  in  the  lodge  as  to 
whether  or  not,  under  these  circumstances,  it 
would  be  lawful  to  Initiate  the  applicant 
The  regular  presiding  officer  was  of  opinion 
that  it  would  not  be  lawful,  but  the  district 
deputy,  Helsley,  took  the  position  that  the 
certificate  had  been  issued  and  the  applicant 
was  present,  ready  for  initiation,  and  there- 
fore be  should' be  initiated.  After  some  de- 
bate the  lodge  acquiesced  in  this  view,  the 
regular  officer  left  the  chair,  and  Helsley 
presided,  and  from  this  point  on  It  Is  not 
denied  that  the  Initiation  was  In  all  respects 
regular  and  In  accordance  with  the  constitu- 
tion end  by-laws  of  the  order.  Although 
the  clerk  was  of  opinion  that  he  should  re- 
turn the  certificate  to  the  Sovereign  Camp 
for  the  correction  of  the  error  In  the  number 
of  Bandana  Camp,  still  he  required  and  the 
applicant  did  pay  over  to  him  all  dues  which 
were  necessary  to  be  paid  in  order  to  enti- 
tle him  to  the  possession  and  ownership  of 
the  certificate.  And  then,  with  the  acquies- 
cence (at  least)  of  the  insured,  the  policy 
was  returned  by  the  clerk  for  the  correction 
of  the  error  above  mentioned.  Before  It 
was  returned,  corrected,  to  the  clerk,  O'Neal 
had  been  killed  by  the  falling  of  a  tree  up- 
on him. 

The  appellee's  defense  is  based  upon  the 
following  stipulation  contained  In  the  ap- 
plication for  membership  and  Insurance  in 
the  order:  "I  agree  to  pay  all  assessments 
and  dues  for  which  I  may  become  liable 
while  a  member  of  the  order,  as  required  by 
its  constitution  and  laws,  and  that  the  lia- 
bility of  the  Sovereign  Camp  for  the  pay- 
ment of  benefits  shall  not  begin  until  after 
this  application  shall  have  been  accepted  by 
a  Sovereign  physician,  a  beneficiary  certifi- 
cate issued  thereon  and  personally  delivered 
to  me  by  an  authorized  person  while  I  am 
In  good  health,  until  I  shall  have  been  obli- 
gated in  due  form  and  all  the  requirements 
of  section  58  of  the  constitution  and  laws  of 
said  order  have  been  complied  with."  Sec- 
tion 58,  above  referred  to.  Is  as  follows: 
"The  liability  of  the  Sovereign  Camp  for  the 
payment  of  benefits  on  the  death  of  a  mem- 
ber shall  not  begin  until  after  his  application 
shall  have  been  accepted  by  a  Sovereign  Phy- 
sician, his  certificate  issued,  and  he  shall 
have:  First.  Paid  all  entrance  fees.  Sec- 
ond. Paid  one  or  more  advance  monthly  pay- 
ments of  assessments  and  dues  known  as 
'Sovereign  Camp  Fund'  Third-.  Paid  the 
physician  for  medical  examination.  Fourth. 
Been  obligated  or  Introduced  by  a  camp  or 


by  an  authorized  deputy  In  due  form.  Fifth. 
Had  delivered  to  blm,  in  person,  his  bene- 
ficiary certificate  while  in  good  health.  The 
foregoing  are  hereby  made  a  part  of  the 
consideration  for,  and  are  conditions  pre- 
cedent to,  the  liability  for  the  payment  of 
benefits  in  case  of  death."  It  is  not  disput- 
ed (and,  if  it  Is,  the  evidence  abundantly  es- 
tablishes It)  that  the  applicant  complied  with 
all  the  provisions  of  section  58,  except  Kos. 
4  and  5.  The  fourth.  It  seems  to  oa,  may 
be  very  readUy  disposed  of.  Whatever  may 
be  said  as  to  the  technical  regularity  of  the 
Initiation,  there  can  be  no  dispute  that  It 
took  place,  and  that  the  members  of  the  lodge 
accepted  it  as  regular  and  recognized  the  tu- 
Bured  as  a  member  of  the  order  from  that 
time  on  until  his  death;  and,  when  he  was 
killed,  he  was  burled  by  the  order  In  due 
form  as  a  regular  member  In  full  fellowship 
and  good  standing.  It  seems  to  ua  entirely 
too  late,  after  all  of  this  was  done,  to  ques- 
tion the  regularity  of  the  initiation.  We 
think  it  was  regular. 

This  leaves  remaining  only  the  question 
as  to  whether  or  not  the  certificate  was  de- 
livered to  the  Insured  while  in  good  health; 
and  It  may  be  conceded  (for  the  purposes  of 
this  case  only)  that,  unless  the  certificate 
was  delivered  to  the  Insured  in  person,  ap- 
pellant, as  beneficiary,  has  no  cause  of  ac- 
tion against  appellee.  Was  the  certificate 
delivered  to  the  insured  In  person  whUe  in 
good  health?  Because  the  constitution  of 
the  order  requires  that  the  delivery  of  the 
certificate  shall  be  made  to  the  insured  iu 
person  while  in  good  health,  counsel  for  ap- 
pellee have  assumed  that  the  words  "In  per- 
son" are  synonymous  with  "manual  iwsses- 
sion,"  and  that,  therefore,  the  certificate  was 
required  actually  to  be  placed  In  the  bands 
of  the  Insured  before  there  could  be  a  legal 
delivery.  We  cannot  subscribe  to  this  con- 
struction. There  is  no  hard  and  fast  rule  as 
to  what  constitutes  a  legal  delivery  of  a 
writing.  We  think  the  words  "in  person" 
were  placed  in  the  constitution  In  order  that 
the  delivery  should  be  to  the  insured  him- 
self, and  not -to  another  for  him.  It  Is  a 
well-settled  rule  that  the  delivery  of  a  deed 
to  A.  for  B.  Is  a  valid  delivery;  and  It  has 
often  been  held  that  the  placing  of  Insurance 
policies  or  deeds  In  the  mall,  directed  to 
those  for  whom  Intended,  was  a  valid  de- 
livery, and  therefore  the  words  "in  person" 
were  inserted  after  the  word  "delivered"  to 
cut  off  such  delivery  as  that  of  which  we 
are  speaking,  and  confine  it  to  the  Insured  In 
person.  But  it  does  not  follow  from  this 
that  it  was  intended  to  require  that  the  cer- 
tificate should  be  placed  In  the  hands  or  ac- 
tual physical  possession  of  the  Insured.  Such 
a  possession  has  never  been  required  as  to 
deeds  or  other  instruments  which  require 
delivery  In  order  to  be  effective.  The  con- 
trary of  this  is  well  settled  in  Kentucky.  In 
the  case  of  Bunnell,  etc.,  v.  Bunnell,  HI  Ky. 
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566,  61  S.  W.  424,  we  said  on  this  subject: 
"So  far,  we  have  considered  this  question 
as  If  an  actual  manual  delivery  of  the  deeds 
was  necessary.  But  such  Is  not  the  law.  No 
particular  form  of  procedure  is  required  to 
effect  .1  delivery.  It  Is  not  essential  that 
the  paper  be  actually  transferred.  If  the 
grantor,  when  executing  it,  Intends  it  as  a 
delivery,  and  this  is  known  to  and  under- 
stood by  the  grantee,  and  they  treat  the  es- 
tate as  having  actually  passed  thereby,  it 
will  liave  that  effect,  though  the  Instrument 
be  left  in  the  possession  of  the  bargainor. 
[Authorities  omitted.]  Delivery  may  be 
shown  by  acts  without  words,  or  words  with- 
out acts,  or  by  both  combined."  And  in 
Sboptaw,  etc.,  v.  Ridgway's  Adm'r,  60  8.  W. 
723,  22  Ky.  Law  Rep.  1495,  It  was  said: 
"But  a  teannal  delivery  of  the  deed  is  not 
required,  nor  Is  the  acceptance  of  the  bodily 
possession  of  the  paper  Itself.  This  delivery 
may  be  shown  by  acts  without  words,  or 
words  without  acts,  or  by  both  combined. 
And  possession  by  the  grantee  of  the  thing 
conveyed  is  persuasive  evidence  of  such  pre- 
Tlous  delivery.  Hughes  v.  Basten,  4  J.  3. 
Marsh.  572,  20  Am.  Dec  230."  To  the  same 
effect  is  Hudson  v.  Redford,  67  S.  W.  35,  23 
Ky.  Law  Rep.  2347.  It  follows  from  this 
that  whether  or  not  there  has  been  a  legal 
dellTery  of  an  Instrument  is  a  question  of 
intent,  and  we  think  that  it  cannot  be  as- 
serted as  a  principle  of  law  that  what  topk 
place  between  the  officers  and  members  of 
Bandana  Camp  and  the  insured  in  regard  to 
the  certificate  under  discussion  did  not 
amount  to  a  delivery  of  the  certificate  herein 
sued  on  within  the  meaning  of  the  consti- 
tution of  the  order.  It  may  be  assumed  that 
the  Insured  did  not  take  manual  possession 
of  the  certificate,  but  he  had  done  everything 
tttat  was  required  of  him  to  entitle  him  to  a 
delivery  of  It,  and  the  camp  had  regularly 
initiated  him  in  order  that  It  could  be  de- 
livered to  him.  He  had  paid  all  that  was  re- 
quired, and  the  money  has  never  been  re- 
turned. The  mere  fact  that  the  clerk  was  of 
opinion  that  the  insignificant  error  in  regard 
to  the  number  of  the  lodge  being  corrected 
required  that  the  certificate  should  be  sent 
back  to  the  Sovereign  Camp  for  this  pur- 
pose did  not  militate  against  the  delivery 
being  completed  prior  to  its  return  for  the 
correction.  No  one  would  assert  that  the 
correction  was  necessary  to  the  validity  of 
the  certificate.  If  the  error  had  not  been 
discovered,  and  the  certificate  had  been  tak- 
en away  by  the  Insured,  no  one  would  for 
a  moment  contend  that  this  slight  error 
would  in  any  degree  invalidate  the  instru- 
ment as  an  insurance  policy.  The  certifi- 
cate for  all  legal  purposes  was  a  valid  in- 
atmment;  and,  If  it  was  intended  by  the 
lodge  by  what  was  done  that  it  should  be 
delivered  to  the  Insured,  then  the  latter  was 
entitled  to  possession,  and  the  m^re  fact  that 


he  permitted  the  clerk  to  return  the  certifi- 
cate to  the  Sovereign  Camp  for  correction 
of  the  number  of  the  sutwrdinate  camp  can- 
not be  said  as  a  matter  of  law  to  show  that 
there  was  not  a  personal  delivery.  When 
the  Insured  bad  paid  all  dues  and  had  been 
Initiated  Into  the  order,  the  clerk  held  the 
certificate  for  him.  He  bad  by  his  conduct 
accepted  It  personally,  and  the  clerk  In  re- 
turning it  for  the  correction  of  the  number  of 
the  camp  returned  it  for  him.  It  was  his 
certificate,  just  as  fully  as  It  would  have 
been  if  nothing  bad  been  said  about  the  er- 
ror in  the  number  of  the  camp. 

We  think  the  trial  court  erred  in  award- 
ing a  peremptory  instruction  to  the  Jury  to 
find  for  the  defendant  under  the  circum- 
stances and  facts  herein  detailed,  and  the 
Judgment  is  therefore  reversed  for  a  new 
trial  under  principles  conslstenf  with  this 
opinion. 


LBJl   V.   WESTERN   UNION   TELE- 
GRAPH CO. 

(Court  of  Appeals  of  Kentucky.    Nov.  5,  1908.) 

Teleobafhs  and  Telephones  (8  68*)— Fail- 
ure TO  Deliveb  Messages— Damaoes—Re- 
UlTioubbip  Bet  week  Pabties. 

Damages  for  mental  aneuiah  for  failure  of 
a  telegrapn  company  to  send  or  deliver  a  tele- 
gram announcing  the  sickness  or  death  of  a  rela- 
tive cannot  be  recovered,  unless  the  relationship 
between  the  parties  is  that  of  parent  and  cliild, 
hastm.nd  and  wife,  sister  and  brother,  or  grand- 
parent and  grandchild. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  H  69,  70;  Dec. 
Dig.  i  68.*] 

Appeal  from  Circuit  Court,  Pulaski  County. 

"To  be  oflScIally  reported." 

Action  by  Columbus  Lee  against  the  West- 
em  Unloa  Telegraph  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Virgil  P.  Smith,  for  appellant.  O.  H.  Wad- 
dle &  Son  and  Geo.  H.  Fearons,  for  appellee. 

CARROLL,  J.  This  action  was  brought  by 
the  appellant  to  recover  damages  from  the 
appellee  company,  growing  out  of  its  failure 
to  deliver  within  a  reasonable  time  a  mes- 
sage notifying  him  that  his  aunt  was  dead. 
A  demurrer  was  sustained  to  the  petition 
upon  the  ground  that  the  relationship  be- 
tween the  deceased  and  the  addressee  In  the 
telegram  .was  not  within  the  degree  that  en- 
titled him  to  recover  damages  for  mental 
anguish  in  being  prevented  by  the  negligence 
of  the  company  from  attending  the  burial 
and  funeral  of  his  aunt 

The  question  Involved  in  this  case  has  here- 
tofore been  considered  by  this  court.  In  Den- 
bam  V.  Western  Union  Tel.  Co.,  87  S.  W.  788, 
27  Ky.  Law  Rep.  999,  a  recovery  was  sought 
by  an   aunt  because  of  the  failure  cf  the 
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company  t»  deliver  a  telegram  to  the  parents 
of  ber  nepbew,  notifying  them  of  bis  Injury 
and  death,  by  reason  of  which  she  was  com- 
pelled to  keep  the  body  two  days  and  nights, 
during  which  time  she  suffered  great  mental 
anguish.  In  rejecting  her  right  to  maintain 
the  action,  the  court  said:  "Even  If  such  an 
action  could  have  been  maintained  for  mental 
anguish  by  a  near-degree  relative  on  the  aver- 
ments of  the  petition,  still  the  appellant  is 
not  entitled  to  recover,  because  she  did  not 
sustain  that  relationship."  In  Robinson  v. 
Western  Union  Tel.  Ck).,  68  8.  W.  656,  24  Ky. 
Law  Rep.  452,  57  L.  R.  A.  .611,  It  is  said: 
"This  court  Is  committed  to  the  doctrine 
that  a  telegraph  company  is  answerable  in 
damages  for  mental  suffering  caused  by  Its 
failure  to  deliver  a  social  message,  by  reason 
of  which  the  sender  or  person  addressed  is 
prevented  from  attending  at  the  bedside,  at 
the  death,  or  at  the  funeral  of  a  near  rela- 
tive. We  have  not  applied  the  doctrine  fur- 
ther than  to  the  class  of  cases  referred  to, 
and  then  the  liability  has  been  restricted  to 
those  of  the  first  degree  of  relatIo;iship." 
In  Wfestem  Union  Telegraph  Company  v. 
Steenbergen,  107  Ky.  469,  54  S.  W.  829,  the 
delayed  telegram  was  sent  by  the  father-in- 
law,  Steenbergen,  announcing  the  death  of 
the  addressee's  mother-in-law;  but  the  court 
held  that  the  degree  of  relationship  was  too 
remote  to  authorize  a  recovery,  saying:  "It 
Is  Insisted  for  the  company  that,  even  in  the 
courts  of  those  states  where  mental  anguish 
can  be  made  the  basis  of  a  recovery,  the  rule 
has  never  been  extended  beyond  the  nearest 
degrees  of  blood  relationship.  This  contention 
seems  to  be  supported  by  the  authorities. 
Certainly  no  legal  presumption  of  such  af- 
fection arises  as  will  warrant  a  recovery  for 
mental  anguish,  except  In  cases  of  such  re- 
lationship." In  Western  Union  Telegraph 
Company  v.  Van  Cleave,  107  Ky.  4C4,  54  S. 
W.  827,  92  Am.  St.  Rep.  306,  a  recovery  was 
held  allowable  where  the  relationship  of 
brothers  existed,  and  so  in  Western  TTnion 
Telegraph  Company  v.  Lacer,  122  Ky.  839,  93 
S.  W.  34,  5  L.  R.  A.  (N.  S.)  751,  121  Am.  St 
Rep.  502.  and  Western  Union  Telegraph  Com- 
pany V.  Caldwell,  102  S.  W.  840,  31  Ky.  Law 
Rep.  497.  12  L.  R.  A.  (N.  S.)  748.  In  Western 
Union  Telegraph  Company  v.  Fisher,  107  Ky. 
830,  54  S.  W.  830,  a  father  was  held  entitled 
to  recover  for  the  delay  In  sending  a  telegram 
announcing  the  Illness  of  bis  child.  To  the 
same  effect  is  Thomas  v.  Western  Union 
Telegraph  Company,  120  Ky.  194,  85  S.  W. 
700.  and  Taylor  v.  Western  Union  Telegraph 
Company,  101  S.  W.  9C9,  31  Ky.  Law  Rep. 
240. 

In  the  recent  case  of  Randall  v.  Western 
Union  Tel.  Co.,  107  S.  W.  235,  32  Ky.  Law 
Rep.  So9,  the  principle  announced  In  the  fore- 
going cases  was  approved.  So  that  it  may  be 
considered  as  the  settled  doctrine  in  this 
state  that  in  cases  of  this  character,  where 


damages  are  sought  for  the  failure  to  send 
or  deliver  a  telegram  announcing  the  sick- 
ness or  death  of  a  relative,  a  recovery  ca& 
not  be  had  unless  the  relationship  between 
the  parties  Is  that  of  parent  and  child,  bus- 
band  and  wife,  sister  and  brother,  or  grand- 
parent and  grandchild.  This  rule  may  be 
considered,  and  Indeed  It  Is,  arbitrary;  bat 
the  peculiar  and  speculative  nature  of  the 
doctrine  upon  which  the  right  of  recovery 
rests  in  cases  of  this  character  makes  it 
necessary  that  there  should  be  limitations 
placed  upon  it  It  must  be  conceded  that  the 
restrictions  we  have  placed  on  the  right  of 
recovery  are  not  satisfactory.  Ottea.  persons 
farther  removed  In  kinship  and  relationship 
than  those  we  have  enumerated  would  suffer 
greater  mental  anguish  at  being  prevented 
from  attending  the  bedside  of  a  sick  or  burial 
of  a  deceased  friend  or  relative  than  would 
a  sister  or  brother.  But  as  the  line  mast 
be  drawn  somewhere,  it  seems  appropriate  to 
put  it  at  the  point  where  the  parties  are 
united  by  close  blood  relation  or  marriage 
ties. 

W<herefore  the  Judgment  of  the  lover  court 
Is  affirmed. 


IRELAND  et  al.  v.  BOWMAN  &  COCKRELL. 
(Court  of  Appeals  of  Kentucky.    Oct  29,  1908.) 

1.  Teusts  (S  235*)— Tobts  or  Tbtjstee— Pub- 
lic Nuisance. 

Trustees  are  answerable  as  such  for  anj 
damage  due  to  the  maintenance  of  a  public 
nuisance  by  them. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  S  343;    Dec.  Dig.  S  235.*] 

2.  Estoppel  (f  93*)— Equitable  Estoppel- 
Silence. 

That  parties  knew  that  another  was  nego- 
tiating for  property,  and  knew  that  a  dam, 
above  which  they  were  operating  a  mill,  was  a 
matorial  inducement  to  the  purcnase,  and  made 
no  objection  to  the  maintenance  of  the  dam  t)e- 
forc  he  had  purcliased  the  property,  did  not 
estop  them,  on  thereafter  operating  another 
mill  below  the  dam,  to  complain  tliat  it  was  an 
unlawful  obstruction  of  the  stream  and  inter- 
fered with  the  floating  of  logs. 

[Ed.    Note.— For   other   cases,   see    Estoppel. 
Cent.  Dig.  {  2G7;    Dec.  Dig.  S  93.*] 

3.  Nuisance  (§  72*)— Public  Nuisance— Spe- 
cial Damage. 

Where  logs  are  caught  and  held  by  a  dam 
until  thev  rot,  or  the  owners,  at  special  ei- 
pense  and  labor,  get  them  over  the  dam,  such 
owners  sustain  a  special  damage,  not  common 
to  tlie  public,  for  which  they  may  sue,  notwith- 
standing the  dam  may  be  a  common  nuisance. 

[Ed.    Note.— For   other   cases,    see    Nuisance, 
Cent.  Dig.  H  164-169;    Dec.  Dig.  {  72.*] 

4.  Nuisance  (|  66*)  —  Pkivate  Nuisance  — 
Prescbiptive  Right  to  Maintain  Dam. 

The  right  to  maintain  a  dam  may  l>e  ac- 
quired, as  against  another  private  owner,  by 
prescription,  notwithstanding  the  dam  may  be  a 
public  nuisance. 

[Ed.    Note.— For   other   cases,    see   Nuisance, 
Cent.  Dig.  {  139:    Dec.  Dig.  {  66.*] 
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5.   JUDOMBRT  (g  251*)— CiONrOBlflTT  TO  IbSUXS 

Raised  by  F^eadinob. 

Judgment  cannot  be  entered  on  an  Issue  not 
made  by  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8  437;    Dec.  Dig.  {  251.*] 

&  Navioable  Watebs  (§  22*)— Pbbscbiptitb 
Right  to  Maintain  Dam— Height. 

The  right  to  maintain  a  dam  by  prescrip- 
tion extends  only  to  the  height  at  which  it 
has  been  maintained  for  the  prescriptive  period, 
and  no  right  to  raise  it  above  that  height  is 
acquired. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  t  112;   Dec.  Dig.  t  22.*] 

7.  Navioable  Waters  (8  22*)— Pbescbiftits 
Right  to  Mairtaik  Dak. 

No  right  to  maintain  a  dam  which  material- 
ly interferes  with  the  floating  of  timber  can  be 
acquired  by  the  maintenance  of  a  dam  whicli 
does  not  constitute  such  an  Interference. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  8  112;   Dec.  Dig.  8  22.*] 

8.  Navioablk    Watzhs    (I   1*)  —  Floatiro 

TiMBEB. 

A  stream  may  be  navigable  for  the  pur- 
pose of  floating  timber,  though  not  navigable 
for  boats. 

[Ed.  Note.— For  other  cases,  gee  Navigable 
Waters,  Cent  Dig.  f  »;  Dec.  Dig.  8  1.*] 

Appeal  from  Circuit  Court,  Rockcastle 
County. 

"To  be  officially  reported." 

Action  by  Bowman  &  Cockrell  against 
Mary  T.  Ireland  and  others.  Judgment  for 
plaintiffs  for  nominal  damages,  and  defend- 
ants appeal,  and  plalntHFs  prosecute  a  cross- 
appeal.  Reversed  on  appeal  and  on  the  cross- 
appeal. 

T.  R  Moore,  Jr.,  Jno.  W.  Brown,  Ell  H. 
Brown,  J.  W.  Alcorn,  and  L.  A.  Nuckol, 
for  appellants.  T.  Z.  Morrow  and  C.  C.  Wil- 
liams, tor  appellees. 

HOBSON,  J.  Bowman  &  Cockrell  have  a 
steam  sawmill  on  Rockcastle  river  about  a 
uiilc  below  a  sawuuU  uwued  by  Mary  X. 
Ireland,  etc.,  who  hold  it  under  tlie  will  of 
J.  M.  Thomas,  the  former  owner,  and  own 
land  on  both  sides  of  the  stream.  In  the 
year  1888  one  Sam  Brooks,  who  then  owned 
tbls  sawmill,  built  across  Rockcastle  river 
a  dam,  which  he  maintained  until  about  the 
year  1894,  when  he  sold  out  to  W.  R.  Dlllion, 
who  raised  the  dam  higher,  and  afterwards 
sold  the  property  to  Thomas.  Thomas  op- 
erated the  mill  as  long  as  he  lived,  and  at 
bis  death  devised  It  to  Mary  T.  Ireland  and 
others,  who  have  since  operated  the  mill  and 
maintained  the  dam.  At  the  time  Thomas 
t>ought  the  property.  Bowman  &  Cockrell 
were  operating  a  mill  above  this  one,  and 
afterwards,  being  required  to  take  out  a  boom 
wliicb  they  had  maintained,  they  ceased  op- 
erating that  mill,  and  started  one  about  a 
mile  below  Thomas'  mill,  which  they  have 
since  operated.  On  July  12,  1906,  they 
brought  this  suit  against  the  devisees  of 
Thomas,  alleging  that  Rockcastle  river  is  a 
navigable   stream ;  that   the  dam   obstructs 


tbe  navigation  of  the  stream,  and  prevents 
tbem  from  floating  logs  down  the  stream  to 
their  mill;  that  the  stream  Is  navigable  for 
floating  logs,  and  has  for  many  years  been 
used  for  tbls  purpose,  but  that  logs  coming 
down  tbe  stream  to  their  mill  are  caught 
by  tbe  dam,  and  detained  until  they  are  In- 
jured; and  that  by  reason  of  tbls  otmtmc- 
tlon  of  the  stream  they  had  been  damaged 
in  the  sum  of  $2,000.  They  prayed  that 
tbe  defendants  be  required  to  remove  the 
dam  from  the  stream,  and  for  Judgment  for 
the  damages  sustained.  In  tbe  first  para- 
graph of  their  answer,  tbe  defendants  set 
up  tbe  wUl  of  Thomas,  and  charged,  among 
other  things,  that  they  held  the  property, 
and  operated  it,  only  as  trustees  under  the 
will.  In  tbe  second  paragraph  of  the  an- 
swer they  denied  the  allegations  of  the  peti- 
tion. In  the  third  paragraph  they  alleged 
that  Thomas  and  those  under  whom  be 
claimed  bad  maintained  the  dam  for  over 
15  years,  and  had  acquired  by  prescription 
a  right  to  malntaha  it,  pleading  the  statute 
of  limitation  in  bar  of  the  action.  By  the 
fourth  paragraph  they  pleaded  that  Bow- 
man &  Cockrell  knew  that  Thomas  was  ne- 
gotiating for  the  purchase  of  tbe  property, 
and  knew  that  the  dam  was  a  material  in- 
ducement to  him  to  make  the  purchase,  and 
that  with  tbls  knowledge  they  stood  by  and 
made  no  objection  to  the  existence  or  main- 
tenance of  tbe  dam  t>efore  he  had  purchased 
and  paid  for  tbe  property.  These  facts  they 
pleaded  as  an  estoppel.  The  plaintiff  filed 
a  demurrer  to  all  of  the  answer  except  that 
which  controverted  the  allegations  of  the 
petition.  The  circuit  court  sustained  the  de- 
murrer, and,  the  case  having  been  prepared' 
on  tbe  questions  of  fact  raised  by  the  an- 
swer, tbe  circuit  court  entered  a  Judgment, 
adjudging  that  the  defendants  remove  the- 
dam,  and  that  tbe  plaintiffs  recover  one  cent 
in  damages.  From  this  Judgment  tbe  de- 
fendants have  appealed,  and  the  plaintiffs 
have  prosecuted  a  cross-appeal  because  they 
were  not  allowed  substantial  damages. 

1.  Tbe  court  did  not  err  in  sustaining  the 
demurrer  of  the  plaintiffs  to  the  first  para- 
graph of  the  answer.  The  trustees  and  dev- 
isees were  both  made  defendants  to  tbe  peti- 
tion. If  the  dam  was  a  public  nuisance,  J. 
M.  Thomas  could  not  by  his  will  confer  upon 
the  defendants  authority  to  maintain  It,  and 
tbe  trustees  are  answerable  as  trustees  for 
any  damage  which  they  piay  have  done  by 
the  maintenance  of  the  nuisance.  They  are 
sued  here  as  trustees.  The  trustees  and 
devisees  simply  stand  in  the  shoes  of  J.  M. 
Thomas.  The  suit  Is  against  tbem  as  the 
representatives  of  his  estate. 

2.  The  court  did  not  err  in  sustaining  the 
demurrer  to  so  much  of  tbe  answer  as  plead- 
ed tbe  estoppel.  Bowman  &  Cockrell  were 
not  then  operating  a  mill  below  the  dam. 
Tbey  had  at  that  time  no  cause  of  complaint 
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about  It,  It  was  not  In  their  way.  They  were 
not  under  the  circumstances  called  upon  to 
hunt  up  Thomas  and  make  known  to  him 
that  the  dam  was  an  unlawful  obstruction 
In  a  navigable  stream.  He  knew  the  facts 
as  well  as  they  did.  They  were  not  called 
upon  then  to  complain  of  a  dam  that  was 
not  Injuring  them  In  any  way,  as  they  were 
above  It,  and  it  In  no  wise  interfered  with 
their  floating  logs  down  the  river  to  their 
mill,  which  was  then  located  above  the  dam. 

8.  The  plaintiffs  show  a  right  to  maintain 
the  action.  While  the  dam  in  the  stream  may 
be  a  conmion  nuisance  If  it  is  an  unlawful  ob- 
structi<»i  of  the  stream,  and  causes  a  special 
damage  to  the  plaintiffs,  they  may  sue.  If  the 
plaintiffs'  logs  are  caught  and  held  by  the  dam 
until  they  rot,  or  until  the  plaintiffs,  at  spe- 
cial expense  and  labor,  get  them  over  the  dam, 
they  have  sustained  a  special  damage,  not 
common  to  the  rest  of  the  public.  Where  prop- 
erty is  destroyed  or  injured  by  a  public  nui- 
sance, the  owner  of  the  property  may  have 
an  action  for  redress.  Wood  on  Nuisances, 
{  787;  30  Am.  and  Eng.  Cye.  377. 

4.  The  question  of  limitation  is  of  more 
difficulty.  It  is  insisted  that  prescription  does 
not  run  In  favor  of  a  public  nuisance,  and  that 
each  continuance  of  the  nuisance  is  a  fresh 
wrong.  This  was  the  common-law  rule,  and 
it  was  perhaps  based  on  the  maxim  that  time 
does  not  run  against  the  king.  But  in  Ken- 
tucky time  runs  against  the  commoawealth. 
Ky.  St.  1903,  §  2523;  Rowan  v.  Portland,  8 
B.  Mon.  232 ;  Comwell  v.  L.  &  N.  R.  R.  Co., 
87  Ky.  72,  7  S.  W.  553.  In  Wood  on  Limita- 
tion, Si  180, 181,  the  rule  is  thus  stated:  "The 
rule  in  reference  to  acts  amounting  to  a  nui- 
sance is  that  every  continuance  is  a  new  nui- 
sance, for  which  a  fresh  action  will  He,  so 
that,  although  an  action  for  the  damage  from 
the  original  nuisance  may  be  barred,  damages 
are  recoverable  for  the  six  years  preceding  the 
bringing  of  the  action,  provided  such  a  period 
of  time  has  not  elapsed  that  the  person  main- 
taining it  has  acquired  a  presumptive  right 
to  do  so.  Thus,  in  the  case  first  cited  in  the 
last  note,  in  an  action  brought  to  recover 
damages  for  injuries  sustained  by  reason  of 
the  erection  of  a  dam,  which  set  back  the 
water  of  a  stream  and  overflowed  the  plaln- 
tltrs  land,  it  was  held  that,  while  the  plaintiff 
was  barred  from  recovering  damages  arising 
from  the  erection  of  the  dam,  he  might 
recover  for  its  continuance."  Section  180. 
"While,  as  we  have  stated,  each  continuance 
of  a  nuisance  Is  treated  as  a  new  nuisance, 
and  furnishes  a  new  ground  of  action  which 
affords  a  good  ground  of  recovery,  although 
the  statute  may  have  run  upon  former  in- 
juries from  the  same  nuisance,  yet  this  propo- 
sition only  holds  good  when  the  action  is 
brought  before  the  person  erecting  or  main- 
taining the  nuisance  has  acquired  a  prescrip- 
tive right  to  do  so,  by  the  lapse  of  such  a  pe- 
riod as  bars  an  entry  upon  lands  adversely 
held  by  another,  that  being  the  period  uni- 
versally adopted  in  this  country  for  the  ac- 


quisition of  prescriptive  rights."  Section  181 
The  rule  thus  laid  down  was  followed  by 
this  court  in  Manler  v.  Meyers,  4  B.  Mod. 
514,  in  which  <the  defendant's  dam  on  ttie 
stream  below  the  plaintiff's  mill  caused  tbe 
water  to  flow  back  on  the  plaintiff's  wheel, 
and  the  court  recognized  the  rule  that  a  right 
to  maintain  a  dam  may  be  acquired  by  pre- 
scription as  well  as  by  grant  We  do  not  find 
it  necessary  to  consider  how  far  the  rights  of 
the  public  in  a  navigable  stream  may  be  af- 
fected by  prescription  in  the  maintenance  of 
a  nuisance.  This  is  an  action  by  one  owner 
of  land  against  another  owner.  Undoubtedl.r 
limitation  runs  against  private  persons,  and 
If  the  defendants  have  acquired  a  prescrip- 
tive right  to  maintain  their  dam  as  against 
the  plaintiffs,  the  plaintiffs  cannot  maintain 
their  action.  We  see  no  reason  why  the  plain- 
tiffs in  a  case  like  this  may  not  be  cut  off  b; 
tlie  15-year  statute  of  limitation,  simply  be- 
cause the  nuisance  of  which  they  complain  is 
also  a  public  nuisance.  If  the  defendants 
have  acquired  the  right  to  maintain  their  dam 
by  prescription,  as  against  the  plaintiffs,  tlieu 
as  to  the  plaintiffs  the  dam  is  not  unlawful. 
The  person  Injured  in  the  case  of  a  public 
nuisance  may  lose  his  right  of  action  or  rigbt 
to  complain  of  the  nuisance  in  precisely  the 
same  time  that  he  may  lose  his  right  to  com- 
plain of  a  private  nuisance;  for  the  thing  for 
which  the  action  is  brought  in  either  case 
is  the  wrong  to  his  rights.  We  are  aware 
that  in  other  jurisdictions  the  rule  usually  Is 
that  there  is  no  such  thing  as  a  prescriptive 
right  to  maintain  a  public  nuisance,  and  that 
hence  prescription  is  no  defense  to  a  proceed- 
ing to  abate  the  nuisance,  either  by  tbe  public 
authorities  or  by  a  private  Individual.  20 
Cyc.  1207;  Note,  53  L.  R.  A.  903;  Wood  on 
Nuisances,  {  727.  But  in  Kentucky,  in  land 
cases  where  there  lias  been  an  adverse  hold- 
ing of  the  soil  for  the  prescriptive  period,  a 
different  rule  has  been  written,  and  it  is  so 
well  settled  that  we  cannot  depart  from  it. 
li.  &  N.  R.  R.  Co.  V.  Smith,  101  S.  W.  317, 
31  Ky.  Law  Rep.  1.  We,  therefore,  conclude 
that  the  court  erred  in  sustaining  the  de- 
murrer to  the  plea  of  limitation. 

It  is  insisted  however,  that  it  is  shown  by 
the  proof  that  the  dam,  as  it  was  maintained 
up  to  the  year  1894,  did  not  interfere  with  the 
navigation  of  the  river  for  the  purposes  for 
which  it  was  navigable,  and  that  the  trouble 
in  this  case  arises  from  the  fact  that  since  the 
year  1894  the  dam  has  been  raised.  It  is 
true  that  the  evidence  before  us  sustains  this 
conclusion,  but  as  a  demurrer  to  the  defend- 
ant's answer  had  been  sustained,  they  were 
not  called  upon  to  present  their  proof  on  this 
issue;  and  judgment  cannot  be  entered  now 
on  an  Issue  not  made  by  the  pleadings.  Tbe 
defendants  would  acquire  no  right  by  pre- 
scription to  maintain  the  dam  except  at  tbe 
height  at  which  it  was  maintained  for  13 
years  continuously,  and  if  the  dam  within  13 
years  before  the  bringing  of  the  action  has 
been  raised,  the  court  may  require  tbe  addi- 
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tlon  pat  upon  the  dam  to  be  taken  off,  so  aa 
to  restore  It  to  the  height  at  which  it  then 
was;  for  the  defendants  by  maintaining  a 
dam  at  a  lower  height  could  acquire  no  pre- 
scriptive right  to  raise  the  dam  above  that 
height.  It  baa  been  held  that,  if  the  dam  does 
not  materially  interfere  with  the  character  of 
navigation  for  which  the  stream  is  suited,  it  Is 
not  a  public  nuisance,  and  a  riparian  owner 
has  a  right  to  place  it  in  the  stream  without 
permissirai.  There  is  proof  in  the  record  ttiat 
the  dam,  as  originally  constructed,  did  not 
xnaterlally  affect  the  floating  of  timber  down 
the  stream,  and  the  defendants  by  maintain- 
ing such  a  dam  could  acquire  no  right  to 
maintain  one  which  did  materially  affect  the 
navigation  of  the  stream  for  the  purpose  for 
which  It  was  suited,  the  floating  out  of  timber. 
29  Cyc.  319. 

5.  Rockcastle  river  la  a  navigable  stream 
for  the  purpose  of  floating  logs  and  timber  to 
market.  A  stream  may  be  navigable  for  such 
purposes  as  this,  although  it  is  not  navigable 
for  boats  at  ordinary  stages  of  the  river. 

6.  On  the  return  of  the  case  to  the  circuit 
court  an  order  will  be  entered  overruling  the 
plaintiffs'  demurrer  to  the  third  paragraph  of 
the  answer.  The  plaintiffs  will  then  be  al- 
loTved  to  flie  a  reply,  and  when  the  issues  are 
completed,  time  will  be  given  to  either  party 
to  take  additional 'proof  If  desired;  and  on 
the  gnestlon  of  the  damages  sustained  by  the 
plaintiffs  by  reason  of  the  dam,  the  court 
■will,  if  either  party  desires  It,  order  a  jury 
trial.  As  the  case  is  now  presented,  it  Is  not 
projper  for  us  to  pass  upon  the  question  of  the 
-damages  to  which  the  plaintiffs  are  entitled; 
for  on  final  hearing  the  proof  may  be  mate- 
rially different  from  that  now  before  us. 

The  Judgment  of  the  circuit  court  is  re- 
versed on  the  appeal  and  on  the  cross-appeal. 
E^cb  party  will  pay  bis  own  cost  in  this  court, 
the  cost  of  the  transcript  to  be  paid  one-half 
by  each. 


HATFIELD  et  al.  v.  HATFIELD  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct.  28,  1908.) 

1.  Advebsb  Possession  (§  114*)— Evidence. 
Evidence  held  to  warrant  a  finding  that  de- 
fendants and  their  predecessors  in  title  had  been 
in  continuous,  open,  and  adverse  possession  of 
the  land  in  controversy  holding  the  same  for  a 
I>eriod  sufficiently  long  to  give  them  title. 

fEd.  Note. — For  other  cases,  see  Adverse  Pos- 
nession.  Cent  Dig.  H  682-€90;  Dec.  Dig.  § 
114.*] 

2l  Advebse  Possession  (J  71*)— Deeds— De- 

FKCTS. 

niat  a  deed  In  defendant's  chain  of  title 
vraa  so  defective  as  not  to  pass  title  and  embrac- 
ed more  land  than  was  Intended  to  be  conveyed 
^vonld  not  preclude  the  original  grantee  tbere- 
tmder  from  claiming  the  whole  of  the  land  into 
the  possession  of  which  be  entered  adversely 
against  bis  grantor. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
«<esBion,  Cent.  Dig.  §  417 ;   Dec.  Dig.  §  71.*] 


Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Action  by  John  W.  Hatfield  and  others 
against  Greeley  Hatfield  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

Tork  &  Johnson  and  J.  M.  Boberson,  for 
appellants.    Roscoe  Vanover,  for  appellees. 

CARROLL,  J.  The  appellants,  who  are 
the  children  and  heirs  at  law  of  Valantine 
Hatfield,  brought  this  action  against  the  ap- 
pellee Greeley  Hatfield  and  others,  who 
claim  title  through  Rlchai-d  Hatfield,  to  re- 
cover damages  for  alleged  trespass  upon  and 
removal  of  timber  from  land  alleged  to  have 
been  owned  by  them.  The  defendants  in 
the  action,  who  are  the  appellees  here,  after 
traversing  the  petition,  atSrmatlvely  set  up 
that  they  were  the  owners  of  the  land  In  con- 
troversy, which  contained  some  43  acres; 
that  they  derived  title  to  the  land  from  Rich- 
ard Hatfield,  a  brother  of  Valantine  Hat- 
field, under  whom  appellants  claim.  They 
further  averred  that  Valantine  Hatfield  in 
1SG7  conveyed  the  land  In  controversy  to 
their  ancestor  lUchard  Hatfield,  and  that 
after  the  conveyance  Richard  Hatfield,  and 
after  bis  death  some  10  years  ago,  these  ap- 
pellees had  been  continuously  in  the  adverse 
possession  of  the  land  for  more  than  30  years 
before  the  institution  of  this  action.  In  a 
reply,  the  appellants  denied  that  Valantine 
Hatfleld  had  conveyed  the  land  to  Richard 
Hatfield  or  that  Richard  Hatfleld  and  appel- 
lees had  ever  been  In  the  adverse  possession 
of  It.  Appellants  further  set  up  In  an  amend- 
ed petition  that  the  deed  of  Valantine  Hat- 
fleld to  Richard  Hatfield,  which  was  execut- 
ed in  1867,  but  not  recorded  until  1005,  was 
not  a  valid  instrument,  because  insufficiently 
acknowledged  or  proven;  and,  second,  be- 
cause said  deed  only  purported  to  and  did 
convey  the  interest  of  Smith  Hatfleld.  The 
pleading  admits  that  the  land  in  controversy 
is  embraced  In  this  deed,  but  avers  that  It 
was  the  intention  of  Valantine  Hatfleld  and 
the  other  grantors  therein  to  only  convey  to 
Richard  Hatfleld  whatever  interest  Smith 
Hatfleld,  their  deceased  brother,  wlio  died 
intestate,  owned  In  the  land,  and  that,  by 
mistake  or  fraud,  the  deed.  In  addition  to 
conveying  the  land  of  Smith  Hatfleld,  em- 
braced land  owned  individually  by  Valan- 
tine Hatfleld,  which  land  so  Individually 
owned  Valantine  Hatfleld  did  not  intend  to 
convey.  The  affirmative  matter  in  this  peti- 
tion was  controverted  by  answer.  Valantine 
Hatfleld  and  Richard  Hatfield  were  brothers, 
and  sons  of  Joseph  Hatfleld.  Many  years 
ago  Joseph  Hatfleld  and  Valantine  Hatfleld 
obtained  patents  for  adjoining  tracts  of 
land.  After  the  death  of  Joseph  Hatfleld, 
the  land  owned  by  him  descended  to  his  chil- 
dren, Valantine,  Richard,  Smith,  and  others. 
His  son  Smith  Hatfleld  having  died  Intes- 
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late,  -without  leaylng  surviving  him  widow 
or  children, '  his  Interest  In  his  father's  es- 
tate which  had  been  partitioned  descended 
to  his  brothers  and  sisters,  Including  Valan- 
tine  and  Richard.  The  deed  In  question,  al- 
though made  In  ISOT,  was  not  put  to  record 
until  1905.  We  think  It  clear  that  it  was 
only  Intended  by  this  deed  to  convey  the  In- 
terest of  Smith  Hatfield,  although  It  seems 
the  boundary  described  In  the  deed  includes 
the  land  In  controversy. 

Appellants  Insist  that  neither  appellees 
nor  their  ancestor  Richard  Hatfield  were 
ever  in  possession  of  the  land  in  controversy, 
and  that  the  deed  is  not  sufficient  to  convey 
title;  but  that.  If  It  Is,  the  conveyance  of 
more  land  than  was  owned  by  Smith  Hat- 
field was  a  manifest  mlstalte,  and,  as  the 
deed  was  not  put  to  record  until  1905,  the 
statute  of  limitation  applicable  to  the  cor- 
rection of  mistakes  did  not  l>egin  to  run 
until  that  time.  The  appellees  Insist  that 
there  was  no  mistake  in  the  deed;  but  that, 
if  there  was,  it  is  too  late  now  to  correct 
it;  that  Valantlne  Hatfield  during  his  life 
recognized  Richard  Hatfield  as  the  owner  of 
the  land;  that  Richard  Hatfield  was  in  pos- 
session of  It  at  his  death;  and  that  appel- 
lees have  been  in  its  possession  since  his 
death,  making  the  time  of  the  adverse  hold- 
ing by  Richard  Hatfield  and  appellees  more 
than  30  years.  Having  reached  the  conclu- 
sion tha^  upon  the  issue  of  adverse  posses- 
sion by  appellees,  tbe  appellants  must  fail, 
it  is  not  necessary  to  discuss  the  legal  ques- 
tions involving  the  validity  of  the  deed. 

It  appears  from  the  evidence  that  a  ridge 
lies  between  Coon  branch  and  Meadow 
branch,  and  that  Valantlne  Hatfield  lived 
on  the  Ck>on  branch  side  of  this  ridge  and 
claimed  to  the  top  of  it;  that  Richard  lived 
on  tbe  Meadow  branch  side  of  the  ridge,  and 
claimed  to  the  top  of  it  In  other  words, 
the  top  of  the  ridge  was  the  dividing  line 
between  the  land  claimed  by  Richard  and 
Valantlne  Hatfield  during  their  respective 
lives.  It  is  also  clear  that  the  land  In  con- 
troversy lies  on  the  Meadow  branch  side 
of  the  ridge,  and  the  great  weight  of  the 
evidence  supports  the  contention  of  the  ap- 
pellees that  they  and  their  ancestor  Richard 
Hatfield  have  resided  on  and  been  In  the 
continuous  adverse  possession  of  the  land 
In  controversy  for  more  than  SO  years,  cul- 
tivating and  cutting  timber  from  it,  and 
claiming  to  own  it  The  appellant  J.  W. 
Hatfield  testified  that  Richard  Hatfield  had 
a  few  acres  of  the  land  in  controversy  fenc- 
ed some  years  before  his  death.  Another 
witness  for  appellant,  Alvln  Hatfield,  said 
that  Richard  Hatfield  cut  timber  from  the 
land  in  controversy,  and  that  appellees,  aft- 
er the  death  of  Richard  Hatfield,  claimed  to 
own  it  W.  A.  Hatfield,  a  witness  61  years 
of  age,  and  a  son  of  Richard  Hatfield,  said 
that  his  father  had  possession  of  the  land 
in  controversy  for  about  40  years;  that  he 
obtained  it  from  the  heirs  of  Joseph  Hatfield 


about  the  year  1855.  Lewis  Hatfield  testified 
that  he  was  employed  by  Richard  Hatfield 
to,  and  did,  cut  and  haul  timber  from  tbe 
land  in  controversy  some  40  years  ago,  and 
that  at  the  time  it  was  In  the  possession  of 
Richard  Hatfield.  The  appellee  Greeley  Hat- 
field testifies  that  he  is  and  has  been  liviog 
on  the  land  In  controversy  and  paying  taxes 
thereon  for  more  than  13  years,  or  since  he 
married  Richard  Hatfield's  daughter,  and 
that  Richard  Hatfield  had  lived  on  the  land 
for  many  years  before  his  death,  cultivatiDg 
and  cutting  timber  from  it,  and  that  it 
was  generally  known  that  Richard  Hatfield 
claimed  to  own  it  In  his  life  and  his  heirs 
at  law  after  his  death.  Talbott  Hatfield  tes^ 
tlfies  that  tbe  deed  embraced  the  land  In  con- 
troversy, and  that  Richard  Hatfield  lived  up- 
on the  land,  fenced  it,  and  cultivated  it,  and 
cut  timber  on  it;  that  Richard  Hatfield  and 
his  heirs  had  been  in  possession  of  the  land, 
claiming  it  as  their  own  for  more  than  30 
years.  This  witness  also  testified  that  be 
heard  Valantlne  Hatfield  40  years  ago  say 
that  he  owned  to  the  top  of  the  ridge  on  tbe 
Coon  branch  side,  and  that  Richard  owned 
to  the  top  of  the  ridge  on  the  Meadow 
branch  side.  It  also  appears  that  Valantlne 
conveyed  to  J.  W.  Hatfield  and  his  sister, 
Ester  Fojloway,  separate  tracts  of  land  on 
the  Coon  branch  side  of  the  ridge,  the  Iwund- 
ary  running  with  the  top  of  the  ridge,  but 
not  including  any  land  on  the  Meadow 
branch  side  of  it.  W.  A.  Hatfield,  a  son  of 
Richard  Hatfield,  testified  that  he  was  ac- 
quainted with  the  boundary  of  land  describ- 
ed in  the  deed  made  In  1867,  and  that  his 
father  lived  on  and  claimed  all  the  land 
within  the  boundary  of  this  deed  and  all 
the  land  to  the  top  of  the  ridge  on  the  Mead- 
ow branch  side  of  it. 

A  careful  consideration  of  the  facts  sat- 
isfies us  that  Valantlne  Hatfield  during  his 
life  only  claimed  to  own  the  land  on  tbe 
Coon  branch  side  of  the  ridge,  and  tliat  be 
recognized  the  top  of  the  ridge  as  the  divid- 
ing line  between  his  laud  and  that  of  Rich- 
ard Hatfield;  that  he  never  claimed  to  own 
or  exercise  any  acts  of  ownership  on  tbe 
land  on  the  Meadow  branch  side  of  this 
ridge;  that  the  land  in  controversy  whicb 
lies  on  the  Meadow  branch  side  of  the  rldjw 
was  In  the  continuous,  open,  and  adverse 
possession  of  Ridiard  Hatfield  for  many 
years  before  his  death,  and  this  with  the 
knowledge  of  Valantlne  Hatfield.  There  is 
no  evidence  whatever  of  any  mistake  or 
fraud  in  the  execution  of  the  deed,  nor  does 
the  evidence  show  whether  or  not  it  embrat-es 
more  land  than  the  interest  of  Smith  Hat- 
field In  Joseph  Hatfield's  estate.  In  fa>^. 
the  deed  does  not  play  an  Important  part  in 
the  controversy.  If  we  should  hold  as  a 
matter  of  law  that  the  deed  was  so  defective- 
ly executed  as  not  to  I>e  a  valid  Instrument 
to  pass  title,  and  further  hold  as  a  matter 
of  fact  that  it  embraced  more  land  than  was 
intended  to  be  conveyed,  yet  it  would  not 
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deny  the  vendee  who  took  possession  under 
it  from  claiming  tlie  whole  of  the  land,  into 
the  possession  of  which  be  entered  adversely 
to  the  grantors.  And,  if  bis  adverse  holding 
continned  a  sufficient  length  of  time,  it  would 
ripen  into  a  possessory  title  that  would  en- 
able him  to  defeat  an  attempt  on  the  part 
of  the  grantors  to  recover  a  part  of  the  land. 
It  Is  probable  that  under  or  by  color  of  the 
deed  Richard  Hatfield  took  possession  of  the 
land  In  controversy  iu  1867  or  soon  there- 
after, but  the  strength  of  the  case  for  appel- 
lees rests  not  on  the  deed  or  the  entry  under 
it.  but  their  adverse  holding  of  the  land. 
Upon  this  issue,  although  it  may  have  bad 
Its  origin  in  the  deed,  they  must  succeed. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 


BOOTH'S  EXTEl  r.  COMMONWEALTH  ex 

rel.  JEFFERSON  COUNTY  ATTORNEY. 
<Court  of  Appeals  of  Kentucky.     Oct.  27,  1908.) 

1.  TaXATIOH    (I    85e»)  —  INHEKITANCE    TAX  — 
POWEB  TO  IlfroSE. 

The  power  to  tax  is  incident  to  the  legisla- 
tive power,  so  that  it  is  necessary,  not  that  the 
Constitntion  have  a  provision  aatborizing  the 
imposition  of  an  inheritance  tax,  but  that  it 
does  not  prohibit  It. 

(Ed.    Note.— For  other  cases,   see   Taxation, 
Cent.  Dig.  {  1673;   Dec  Dig.  i  866.*] 

2.  Taxation   (§  856*)  —  iHHianrAUOB  Tax— 
PowBB  TO  Impose. 

The  rieht  to  take  property  by  inheritance 
or  bequest  is  but  a  creature  of  the  law,  and  not 
an  absolute  right  of  property,  and  hence  it  may 
be  regulated  by  the  state  and  subjected  to  a  tax 
as  an  incident  of  such  regulation. 

[Ed.    Note.— For   other   cases,   see    Taxation, 
Cent.  Dig.  {  1673 ;  Dec.  Dig.  i  8.58.*] 
8.  Taxation  (S  859*)— TJwifobmixt— Inherit- 
ance Tax— ''Tax  on  Pbopebtt." 

An  inheritance  tax  is  not  a  "tax  on  prop- 
erty," within  Const.  §  171,  requiring  uniformity 
and  equality  of  taxes  on  all  property  subject  to 
taxation. 

[Ed.    Note. — For   other  cases,   see    Taxation, 
Cent.  Dig.  |  1674;    Dec.  Dig.  S  850.* 

For  other  deSnitions,  see  Words  and  Phrases, 
vol.  3.  pp.  2475-2488 ;  vol.  8,  pp.  7653,  7654.] 

4.  Taxation   ({  850*)  —  Inhebitanck  Tax  — 

UNrFOBMITY. 

Even  if  the  inheritance  tax  be  a  "special  or 
excise"  tax,  authorized  by  Const.  |  181.  and  the 
rule  as  to  uniformity  of  taxation  applies  to  a 
special  or  excise  tax,  Revenue  Act  1906  (Acts 
1906,  p.  240,  c.  22)  art.  19,  i  1,  imposing  a  col- 
lateral inheritance  tax  of  $5  on  every  $100  of 
every  legacy  of  the  class  taxed  in  excess  of  $500, 
to  the  extent  of  the  excess,  satisfied  the  rule  as 
to  uniformity. 

[Ed.    Note. — For   other   cases,   see   Taxation, 
Cent.  Dig.  |  1674;  Dec.  Dig.  {  859.*] 

5.  Taxation  (8  873*)  —  Inhebitanot  Tax  — 
Exemption— "Estate." 

The  "estate"  meant  by  the  provision  of 
Revenue  Act  1906  (Acts  1906,  p.  240,  c.  22)  art. 
19,  i  1,  that  the  first  $500  of  every  estate  shall 
not  be  subject  to  the  tax  thereby  imposed  on 
legacies  to  strangers  and  collateral  heirs  and  in- 
heritances by  collateral  heirs,  is  not  the  estate 
of  deceased,  bat  that  passing  to  a  stranger  or 
collateral  heir,  so  that  each  legacy  is  entitled  to 


the  exemption ;  and  this,  though  the  execntor 
or  administrator  is  required  to  pay  it  in  the 
first  instance,  he  being  also  required  to  deduct 
it  from  the  estate  passing  to  the  legatee  or  col- 
lateral heir. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  1689 ;   Dec.  Dig.  {  873.*] 

6.  CoNsnruTioNAi,  Law   (|   50*)— "Legisla- 
tive POWEB"— NaTDBE  AND  ScOPE. 

The  words  "legislative  power,"  used  In 
Const  i  29,  providing  that  the  legislative  pow- 
er shall  be  vested  in  a  House  of  Representatives, 
etc.,  is  a  comprehensive  phrase,  meaning  all 
powers  that  appertain  to  or  are  usually  exer- 
cised by  a  legislative  t>ody. 

[Ed.  Note. — For  other  cases,  Bie  Constitution- 
al Law,  Dec.  Dig.  $  60.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4088,  4089.] 

7.  Words  and  Phrases— "ExcifflS." 

The  word  "excise"  is  a  term  of  very  gen- 
eral signification,  and  means  tribute,  custom 
tax,  tollage,  or  assessment. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  p.  2648.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"To  be  officially  reported." 

Proceeding  between  the  commonwealth,  on 
the  relation  of  the  county  attorney  of  Jeffer- 
son county,  and  Armllda  D.  Booth's  executor, 
relative  to  an  Inheritance  tax.  From  a  Judg- 
ment of  the  circuit  court,  affirming  a  judg- 
ment of  the  county  court,  the  executor  ap- 
peals.   Affirmed. 

Trabue,  Doolan  &  Cox,  Grubbs  &  Grubbs, 
Chas.  M.  Lindsay,  Percy  N.  Booth,  Isaac 
T.  Woodson,  and  Geo.  L.  Everbach,  for  ap- 
pellant Jas.  Breathitt,  Atty.  Gen.,  Jno.  F. 
Lockett,  A.sst  Atty.  Gen.,  Geo.  R.  Hunt, 
Isaac  Morrison,  and  Joseph  Selligman,  for 
appellee. 

SETTLE,  J.  Mrs.  Armllda  U.  Booth,  a 
childless  widow  and  resident  of  Jefferson 
county,  Ky.,  died  In  December,  1906,  leaving 
a  will  by  which  legacies  of  various  amounts 
were  bequeathed  to  her  collateral  kindred 
and  to  strangers.  The  executor  appointed  by 
the  will  on  December  24,  1906,  duly  qualified 
as  such  and  has  since  had  charge  of  the  es- 
tate. Shortly  thereafter,  and  before  the 
payment  of  any  of  the  legacies  bequeathed 
by  the  will,  the  commonwealth  of  Kentucky, 
on  relation  of  the  county  attorney  of  JeCCer- 
aon  county,  filed  In  the  Jefferson  county  court 
a  statement  against  the  executor  of  the  will 
of  Mrs.  Booth,  claiming  for  the  common- 
wealth an  inheritance  tax  of  5  per  cent,  upon 
the  face  value  of  each  legacy  in  excess  of 
$500  bequeathed  by  her  will;  the  demand 
for  Its  payment  being  based  upon  the  pro- 
visions of  article  19  of  the  revenue  act  of 
1906  (Acts  1906,  p.  240,  c.  22).  The  executor 
filed  a  demurrer  to  the  statement  mainly 
upon  the  ground  that  the  act  was  unconstitu- 
tional; but  in  argmuent  upon  the  demurrer 
certain  questions  of  construction  were  also 
raised.    The  county  court  overruled  the  de- 
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murrer,  thereby  tipholdlDg  the  oonstltutlon- 
allty  of  the  act,  but  construed  it  to  Impose 
a  tax  of  S  per  cent,  upon  the  net  value  of 
each  legacy  passing  to  each  legatee  over 
the  sum  of  $500. 

An  appeal  was  taken  to  the  circuit  court 
by  both  the  executor  and  the  commonwealth, 
and  that  court,  concurring  in  the  construc- 
tion given  tlie  statute  by  the  county  court, 
entered  Judgment  imposing  the  tax  as  that 
court  had  done;  and  from  the  latter  Judg- 
ment the  executor  has  appealed,  thereby 
bringing  the  case  to  this  court  for  final  adju- 
dication. The  questions  upon  which  the  de- 
cision of  this  court  Is  asked  are:  First, 
does  the  act  in  question  violate  any  provision 
of  the  state  Constitution?  Secondly,  if  the 
act  is  not  unconstitutional,  does  the  exemp- 
tion in  the  first  section  refer  to  the  entire 
estate  of  the  decedent,  or  to  each  legacy? 
Thirdly,  Is  the  tax  upon  the  net  amount  ac- 
tually received  by  each  legatee  or  upon  the 
face  of  his  legacy? 

The  first  section  of  the  act  in  question 
Imposes  the  tax  and  specifies  its  objects.  The 
remaining  sections  indicate  the  means  by 
which  the  provisions  of  the  first  section  are 
to  be  carried  into  effect  The  first  section 
reads  as  follows:  "All  property  which  shall 
pass,  by  will  or  by  the  Intestate  laws  of  this 
state,  from  any  person  who  may  die  seised  or 
possessed  o*  the  same  while  a  resident  of 
this  state,  or  if  such  decedent  was  not  a 
resident  of  this  state  at  the  time  of  death, 
which  property,  or  any  part  thereof,  shall 
be  within  this  state,  or  any  interest  there- 
in, or  Income  therefrom,'  which  shall  be 
transferred  by  deed,  grant,  sale  or  gift,  made 
in  contemplation  of  the  death  of  the  grantor 
or  bargainor,  or  intended  to  take  effect  in 
possession  or  enjoyment  after  such  death,  to 
any  person  or  persons,  or  to  any  body  politic 
or  corporate,  in  trust  or  otherwise,  or  by  rea- 
son whereof  any  person  or  body  politic  or 
corporate  shall  become  beneficially  entitled, 
In  possession  or  expectancy,  to  any  property, 
or  to  the  income  thereof,  other  than  to  or 
for  the  use  of  his  or  her  father,  mother,  hus- 
band, wife,  lawful  issue,  the  wife  or  widow 
of  a  son,  or  the  husband  of  a  daughter,  or 
any  child  or  children  adopted  as  such  in 
conformity  with  the  laws  of  the  common- 
wealth of  Kentucky,  and  any  lineal  descend- 
ant of  such  decedent  born  in  lawful  wedlock, 
shall  be,  and  is,  subject  to  a  tax  of  five  dol- 
lars on  every  one  hundred  dollars  of  the  fair 
cash  value  of  such  property,  and  at  a  pro- 
portionate rate  for  any  less  amount,  to  be 
paid  to  the  sheriff  or  collector  of  the  proper 
county,  as  hereinafter  defined  for  the  gen- 
eral Tise  of  the  commonwealth;  and  all  ad- 
ministrators, executors  and  trustees  shall 
be  liable  for  any  and  all  taxes  until  the  same 
shall  have  been  paid  as  hereinafter  directed: 
Provided,  that  the  first  five  hundred  dollars 
of  every  estate  shall  not  be  subject  to  such 
duty  or  tax."  C!ounsel  for  appellant  insist 
that  the  act  Is  violative  of  the  state  Con- 


stitution, because  of  the  alleged  absei^.e 
from  that  instrument  of  a  provision  authoriz- 
ing the  Imposition  of  an  inheritance  tax; 
that  the  act  is  in  confiict  with  that  provisioa 
of  the  Constitution  which  requires  that  all 
taxes  shall  be  uniform;  and,  finally,  ttiat 
its  operation  will  result  In  discrimination,  as 
well  as  Inequality,  which,  It  Is  claimed,  makes 
it  obnoxious  to  the  provisions  of  tbe  four- 
teenth amendment  of  the  Constitution  of  the 
United  States. 

The  present  Constitution  of  the  state  de- 
clares that  tbe  Legislature  may  by  general 
laws  provide  (1)  for  the  levy  and  collection, 
for  state,  county,  and  mtinlcipal  purposes,  of 
an  annual  ad  valorem  tax  on  all  property 
(sections  171,  172);  (2)  a  tax  on  incomes, 
licenses,  or  franchises  (section  174);  (3)  li- 
cense fees  on  franchises,  stock  used  for 
breeding  purposes,  the  various  trades,  occu- 
pations, and  professions;  and  (4)  "a  special 
or  excise  tax"  (section  181).  It  may  also  Ik 
remarked  that  section  171  of  the  Constitution 
declares  that:  "Taxes  shall  be  levied  and  col- 
lected for  public  purposes  only.  They  shall 
be  uniform  upon  all  property  subject  to  tax- 
ation within  the  territorial  limits  of  tbe  au- 
thority levying  the  tax;  and  all  taxes  shall 
be  levied  and  collected  by  general  laws." 

But,  after  all,  the  power  of  the  legisla- 
ture to  tax  is  an  inherent,  rather  than  a  con- 
ferred, power,  although  the  legislative  de- 
partment of  our  state  government,  like  the 
executive  department  and  Judicial  depart- 
ment, is  a  creature  of  the  Oonstltution. 
Thus,  in  section  28  of  that  instrument,  it  is 
said:  "The  legislative  power  shall  be  vest- 
ed in  a  House  of  Representatives  and  a  Sen- 
ate, which  together  shall  be  styled  the  Gen- 
eral Assembly  of  tbe  commonwealth  of  Ken- 
tucky." The  words  "the  legislative  power,"  as 
here  employed,  are  a  comprehensive  phrase, 
meaning  all  powers  that  appertain  to  or  are 
usually  exercised  by  a  legislative  body.  Per- 
haps It  would  more  accurately  express  our 
meaning  to  say  that  tbe  power  to  tax  Is  in- 
cident to,  or  arises  from,  the  "legislative 
power"  with  which  section  29  of  the  Con- 
stitution clothed  the  General  Assembly  in 
creating  that  department  of  the  state  eovem- 
ment.  It  cannot,  therefore,  be  successfully 
maintained  that  the  authority  of  tbe  Liegis- 
lature  to  impose  taxes  Is  wholly  derived  from 
sections  169  to  182,  Inclusive,  of  the  Consti- 
tution, which  relate  to  revenue  and  taxation. 
On  the  contrary,  we  think  the  provisions 
of  those  sections  are.  In  the  main,  limitations 
upon  the  power  of  the  Legislature,  making 
mandatory  the  imposition  of  certain  taxes 
and  forbidding  or  regulating  the  imposition 
of  others. 

We  are  told  by  Mr.  Cooley,  in  his  work  on 
Taxation  (chapter  1),  that:  "The  power  of 
taxation  is  an  Incident  of  sovereignty,  and 
is  possessed  by  the  government  without  l>e- 
ing  expressly  conferred  by  the  people,  it  is 
a  legislative  power,  and  when  the  people,  by 
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their  Constitatlon,  create  a  department  of 
goTemment  upon  which  they  confer  the  pow- 
«r  to  make  laws,  the  power  of  taxation  Is 
conferred  as  part  of  the  more  general  power. 
•  _  *  •  Everything  to  which  the  legislative 
power  extends  may  be  the  subject  of  taxa- 
tion, whether  It  be  person  or  property,  or 
possession,  franchise,  or  privilege,  or  occupa- 
tion or  right.  Nothing  but  express  consti- 
tutional limitation  upon  legislative  authority 
can  exclude  anything  to  which  the  authority 
extends  from  the  grasp  of  the  taxing  power. 
If  the  Legislature  In  Its  discretion  shall  at 
any  time  select  it  for  revenue  purposes ;  and 
not  only  Is  the  power  unlimited  In  Its  reach 
as  to  subjects,  but  in  Its  very  nature  It 
acknowledges  no  limits,  and  may  be  carried 
even  to  the  extent  of  exhaustion  and  destruc- 
tion, thus  becoming  in  Us  exercise  a  power 
to  destroy.  If  the  power  be  threatened  with 
abuse,  security  must  be  found  In  the  respon- 
sibility of  the  Legislature  that  imposes  the 
tax  to  the  constituency  which  must  pay  It 
The  Judiciary  can  afFord  no  redress  against 
oppressive  taxation,  so  long  as  the  Legisla- 
ture, in  imposing  it,  violate  no  express  provi- 
sion of  the  Constitution.  The  necessity  for 
imposing  it  addresses  Itself  to  the  legislative 
discretion,  and  it  is  or  may  be  an  urgent  ne- 
cessity, which  will  admit  of  no  property 
or  other  conflicting  right  in  the  citizen  while 
it  remains  unsatisfied."  Cooley  on  Taxa- 
tion, cc.  1,  2. 

We  fail  to  find  In  that  part  of  our  Consti- 
tution respecting  revenue  and  taxation  any 
declaration  that  the  power  of  the  Legisla- 
ture to  impose  taxes  is  expressly  limited  to 
such  taxes  as  are  therein  mentioned.  We  do, 
however,  find  that  section  181,  in  explicit 
terms,  authorizes  the  imposition  of  a  "special 
or  excise  tax";  bnt  the  Legislature,  without 
this  express  authority,  could  have  Imposed 
such  a  tax  under  the  general  legislative  pow- 
er before  mentioned;  there  being  no  provi- 
sion of  the  Oonstltutlon  forbidding  it  State 
V.  Ferris,  53  Ohio  St  314,  41  N.  B.  679,  30 
li.  R.  A.  218 ;  State  v.  Gullbert  70  Ohio  St 
229,  71  N.  B.  636.  As  the  prlvUege  or  right 
to  take  property  by  inheritance  or  devise 
la  not  a  natural  or  Inherent  right  of  per- 
sons, but  is  a  creature  of  the  law.  It  Is  sub- 
ject to  regulation  by  statute;  and  the  Im- 
position of  a  tax  as  Incident  to  the  right  Is 
authorized  under  our  governmental  system, 
when  not  expressly  forbidden  by  the  state 
Constitution.  Many  authorities  might  be 
cited  in  support  of  this  proposition,  and  our 
attention  has  been  called  to  but  one  case 
that  questions  its  correctness,  viz.,  Nunne- 
macher  v.  State,  129  Wis.  190,  108  N.  W.  627, 
9  li.  R.  A.  (N.  S.)  121.  Yet  In  that  case  the 
tax  upon  an  Inheritance  was  held  to  be  valid 
upon  the  sole  ground  that  it  could  not  be 
considered  an  unreasonable  interference  with 
that  right  The  right  of  property,  however, 
is  an  Inherent  or  inalienable  right  of  the 
citizen,  and  "consists  in  the  free  use,  en- 


joyment, and  disposal  of  his  acquisitions, 
without  any  control  or  diminution,  save  only 
of  the  laws  of  the  land."  Blackstone's  Com. 
vol.  1,  p.  138.  But  we  venture  to  say  that 
among  the  absolute  rights  of  Individuals 
enumerated  by  Blackstone  no  mention  is 
made  of  a  right  to  inherit  property  from  an- 
other. All  estates  derived  upon  the  death  of 
another  have  been  created  by  law,  and  aref 
for  that  reason  always  dubject  to  regulation 
by  statute;  Indeed,  frequent  changes  by  leg- 
islative enactment  have  been  and  will  doubt- 
less yet  be  made  in  the  law  of  descent  and 
distribution.  It  is  patent,  therefore,  that  the 
guaranty  in  the  BUI  of  Rights,  and  other  pro- 
visions of  the  Constitution,  with  respect  to 
the  right  of  acquiring  and  protecting  proper- 
ty, does  not  include  the  mere  privilege,  right, 
or  expectancy  of  inheritance. 

While  express  constitutional  authority  for 
the  enactment  by  the  Legislature  of  the  act 
under  which  the  tax  in  question  is  sought 
to  be  collected  was  unnecessary,  if  the  tax 
comes  within  the  meaning  of  the  words  "spe- 
cial or  excise  tax"  appearing  in  section  181 
of  the  Constitution,  It  may  then  be  said  that 
Instrument  expressly  authorized  its  imposi- 
tion by  the  L^lslature.  Although  the  state 
of  Kentucky  has  had  an  existence  of  more 
than  a  century  as  a  commonwealth,  no  effort 
prior  to  the  enactment  of  the  present  statute, 
has  ever  been  made  by  her  Legislature  to 
Impose  an  Inheritance  tax  upon  her  people. 
Therefore  the  novelty  of  the  questions  raised 
by  the  objections  made  to  the  statute  and 
the  total  absence  of  Judicial  light  from  pre- 
vious decisions  of  this  court  compel  us  to 
look  for  guidance  to  those  of  the  courts  of 
other  states,  and  of  the  federal  courts,  in 
which  such  laws  have  been  construed  and 
enforced.  Perhaps  a  majority  of  the  states 
of  the  Union  impose  an  Inheritance  tax  in 
one  form  or  another.  In  some  of  these  states 
the  tax  falls  upon  aU  persons,  whether  lineal 
descendants,  collaterals,  or  strangers.  In 
other  states  the  tax  Is  paid  by  collaterals 
alone,  or  by  collaterals  and  straneera:  the 
latter,  of  course,  taking  the  estate  by  devise. 
In  some  states  the  tax  rate  is  uniform;  in 
others  estates  of  less  than  a  given  value  are 
exempt  from  the  tax;  in  still  others  the  tax 
is  imposed  according  to  a  graded  rate,  with- 
out regard  to  uniformity.  We  have  been 
cited  to  no  case  in  which  there  was  a  failure 
by  the  court  to  uphold  an  inheritance  tax 
like  that  imposed  In  this  state.  The  Consti- 
tutions of  many  of  the  states  in  which  an  in- 
heritance tax  is  Imposed  are,  in  respect  to 
questions  of  taxation,  In  meaning,  If  not  In 
terms,  closely  akin  to  the  Constitution  of 
this  state,  and  even  a  closer  resemblance  will 
be  found  to  exist  between  the  inheritance  tax 
statutes  of  these  states  and  that  of  this  state; 
Indeed,  two  or  more  of  them  are  almost  iden- 
tical with  ours,  and  all  these  statutes  pro- 
vide, as  does  ours,  that  the  inheritance  tax 
shall  be  paid  by  the  persons  or  class  desig- 
nated upon  all  property  passing  to  them  by 
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will  or  otberwiae,  and  In  every  instance  tbe 
conrts,  In  construing  tbe  statutes,  have  beld 
that  tbe  tax  was  not  a  tax  npon  property, 
but  a  "privilege, "  "special,"  or  "excise  tax." 

In  State  t.  Hamlin,  80  Me.  495,  30  Aa 
76,  2S  U  R.  A.  632,  41  Am.  St  Rep.  600,  a 
statute  practically  identical  with  tbat  of 
tbla  state,  was  attacked  npon  the  Mune  con- 
stitutional grounds  bere  urged;  but  It  was 
beld  by  tbe  Supreme  Court  of  tbat  state  that 
It  did  not  violate  a  provision  of  tbe  Oonstltu- 
tloD  of  tbat  state,  which  required  all  taxes 
assessed  upon  personal  and  real  estate  to  be 
apportioned  and  assessed  equally  accordlnfc 
to  the  Just  value  thereof.  With  respect  to 
the  character  of  tbe  Maine  Inheritance  tax 
tbe  court  said:  "Tbe  tax  provided  for  In 
tbe  statute  under  consideration  la  clearly  an 
excise  tax.  Scholey  v.  Rew,  23  Wall.  346,  23 
Jj.  Ed.  90.  The  whole  tenor  end  scope  of 
tbe  act  Is  one  of  excise,  and  not  a  'tax  upon 
property,'  as  tbat  term  Is  used  In  the  Con- 
stitution. It  is  not  laid  according  to  any 
rule  of  proportion,  but  Is  laid  upon  the  in- 
terests specified  In  the  act,  without  any  ref- 
erence to  the  whole  amount  required  to  be 
raised  for  public  purposes,  or  to  the  whole 
amount  of  property  In  tbe  state  liable  to  be 
assessed  for  public  purposes.  It  is  true 
tbat  tbe  act  contains  some  language  Indicat- 
ing a  tax  uiK)n  property;  but  it  should  be 
construed  according  to  its  essential  principle, 
object,  and  eftect.  Substance,  and  not  form 
or  phrase,  is  the  important  thing.  •  •  • 
'Ilie  tax  under  this  statute  is,  once  for  all, 
an  excise  or  duty  upon  tbe  right  or  privilege 
of  taking  property  by  will  or  by  descent  un- 
der tbe  law  of  tbe  state.  It  is  uniform  in  its 
rate  as  to  the  entire  class  of  collaterals  and 
strangers,  which  satisfies  the  coustitutiouui 
requirement  of  uniformity.  The  Constitu- 
tion guarantees  to  the  citizen  the  right  of 
acquiring,  possessing,  and  protecting  property 
(article  1,  {•!),  which  Includea  also  the  right 
of  disposal.  But  the  guaranty  ceases  to 
operate  at  tbe  death  of  tbe  possessor.  There 
is  no  provision  of  our  Constitution,  or  that  of 
the  United  Stntrs,  which  secures  tbe  right 
to  any  one  to  contract  or  dispose  of  bis  prop- 
erty after  bis  death,  nor  tbe  right  to  any 
one,  whether  kindred  or  not,  to  take  it  by 
Inlicrltunoe.  Dosoent  is  a  creature  of  stat- 
ute, and  not  a  natural  right.  2  Blk.  Com. 
10.  11;    Strode  v.  Com..  52  Pa.  181." 

In  Mngoun  v.  Illinois  Trust  &  Savings 
Honk.  170  U.  S.  2S3,  18  Sup.  Ct.  594,  42  L. 
K([.  1037,  tbe  constitutionality  of  tbe  lliluois 
statute,  which  la  worded  precisely  as  the 
Kentucky  statute,  was  upheld.  In  that  case 
Bubstnntlnlly  every  objection  was  made  to 
the  statute  that  is  urged  In  the  instant  case; 
but,  after  an  exhaustive  consideration  of 
tliese  objections  and  a  critical  review  of  the 
decisions  of  various  state  courts,  the  Su- 
preme Court  announced  the  following  conclu- 
slons:  First:  "An  inhorltance  tax  Is  not 
one  on  property  by  devise  or  descent.  It  Is 
tbe  creature  of  the  law.  and  not  a  natural 
right  or  privilege;  and  therefore  the  authori- 


ty which  confers  it  may  Impose  conditions 
upon  It  From  these  principles  it  Is  deduced 
that  tbe  states  may  tax  tbe  privilege,  dis- 
criminate between  relatives,  and  between 
these  and  strangers,  and  grant  exemptions, 
and  are  not  precluded  from  this  power  by 
the  provisions  of  the  respective  state  Con- 
stitutions requiring  uniformity  and  equality 
of  taxation." 

Tbe  conclusions  expressed  in  Magonn  v. 
Illinois  Trust  &  Savinga  Bank  and  State  v. 
Hamlin,  supra,  are  approved  by  tbe  follow- 
ing cases:  United  States  v.  Perkins,  163 
U.  S.  625,  16  Sup.  Ct  1078,  41  L.  Ed.  287: 
Strode  v.  Oommonwealtb,  52  Pa.  181;  Eyre 
V.  Jacob,  14  Grat  (Va.)  422,  73  Am.  Dec.  3G7; 
SchoolQeld  T.  Lynchburg,  78  Va.  368;  State  v. 
Dalrymple,  70  Md.  298,  17  Atl.  82,  3  L.  R.  A 
372 ;  aapp  v.  Mason.  94  U.  S.  580,  24  L<.  Ed. 
212;  Re  Merrlam's  Estate,  141  N.  T.  479.  31 
N.  E.  505;  State  ▼.  Alston,  94  Tenn.  674,  30 
8.  W.  750.  28  L.  R.  A.  178;  Re  Wilmerdlng,  117 
Cal.  281,  40  Pac.  181;  Mlnot  ▼.  Wlntbrop,  162 
Mass.  lia  38  N.  E.  512,  26  L.  a  A.  259;  Gels- 
thrope  v.  Fumell,  20  Mont  200,  51  Pac  267. 
30  L.  R.  A.  170;  Scholey  v.  Rew,  00  U.  S.  331, 
23  L.  Ed.  00;  Meger  T.  Grima,  8  Hovr. 
490,  12  L.  Ed.  1168;  United  States  v.  Fox. 
94  U.  S.  315,  24  I/.  Ed.  102;  Plonuner  v. 
Coler,  178  U.  S.  117,  20  Sup.  Ct  829.  44  U 
Ed.  098;  Knowlton  v.  Moore,  178  U.  S.  41.  20 
Sup.  Ct.  747.  44  U  Ed.  069;  State  ex  roL 
Garth  v.  Swltzler,  143  Mo.  287.  45  S.  W.  240. 
40  L.  R.  A.  288,  65  Am.  St  Rep.  653;  27 
Am.  &  Eng.  Ency.  of  Law,  337.  We  think 
tbe  numerous  authorities,  supra,  answer 
every  substantial  objection  made  to  tbe  In- 
heritance tax  statute  under  conalderatloa 
For  they  clearly  present  the  theory  on  which 
taxation  on  the  devolution  of  estates  at  tbe 
death  of  their  owners  is  based,  and  clearly 
uphold  tbe  validity  of  tbe  statute,  by  dem- 
onstrating tbat  the  tax  thereby  imposed  is 
not  one  on  property,  but  one  on  tbe  privilege 
or  right  of  succession  thereto,  and  tbat  It  is 
not  obnoxious  to  any  provision  of  tbe  state 
or  federal  Constitutions  requiring  uniform- 
ity or  equality  of  taxation,  or  because  its 
enforcement  may  result  in  discrimination 
between  relations,  or  between  relations  and 
strangers. 

It  Is,  however.  Insisted  for  appellant  that 
as  the  tax  is  a  certain  percentum  of  the  value 
of  the  estate,  and  tbe  property  pays  It,  it 
is  therefore  a  tax  on  the  property  Itself. 
This  argument  Is  answered  by  the  opinion  in 
BJyre  v.  Jacob,  supra,  as  follows:  "But  this 
Is  by  no  means  a  necessary  logical  conclu- 
sion. The  intention  of  tbe  Legislature  was 
plainly  to  tax  tbe  transmission  of  proper- 
ty by  devise  or  descent  to  collateral  kindred, 
and  to  require  that  a  party  then  taking  the 
benefit  of  a  civil  right  accrued  to  him  under 
tbe  law  should  pay  a  certain  premium  for 
its  enjoyment;  and,  as  It  was  thought  Just 
and  reasonable  tbat  the  amount  of  the  pre- 
mium should  bear  a  certain  proiportlon  to  tbe 
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value  of  the  subject  enjoyed.  It  Is  fixed  at 
a  certain  percentmn  upon  the  value  of  the 
whole  estate  transmitted."  The  provisions 
with  respect  to  equality  and  uniformity  In 
taxation  found  In  section  171  of  the  Consti- 
tution apply  to  a  direct  tax  on  property. 
They  do  not  limit  the  power  of  the  Legisla- 
ture as  to  the  objects  of  taxation,  but  are 
more  especially  intended  to  prevent  an  ar- 
bitrary taxation  of  property  according  to 
kind  or  quality,  without  regard  to  value. 
We  are,  however,  unable  to  see  that  the  In- 
equality and  want  of  tmlformity  complain- 
ed of  by  appellant  exist  in  the  statute  un- 
der consideration,  for  every  person  not  of 
the  class  exempted  by  the  act  from  the  pay- 
ment of  the  tax,  who  takes  from  the  estate 
of  a  decedent  by  succession  or  devise,  pays 
a  tax  for  the  privilege,  and  this  tax  la  pro- 
portioned to  the  value  of  the  interest  which 
he  acquires.  Nor  does  the  exemption,  where 
the  estate  is  of  the  value  of  $500  or  less, 
constitute  inequality  or  unjust  dlscr!mina- 
tiOD.  Magoun  V.  Illinois  Trust  &  Savings 
Bank,  178  U.  S.  288,  18  Sup.  Ct.  594,  42  L. 
Ed.  1087;  Eyre  v.  Jacob,  14  Qrat  (Va.)  422, 
73  Am.  Dec.  375. 

In  MInot  V.  Wlnthrop,  162  Mass.  113,  38 
N.  EL  512,  28  L.  R.  A.  264,  it  is  said  in  ref- 
erence to  a  complaint  of  inequality  urged 
against  an  inheritance  tax  statute:  "The 
tax  Imposed  by  the  statute  we  are  consid- 
ering is  said  to  be  unequal  I>ecauBe  it  is  not 
Imposed  upon  all  estates  and  upon  all  heirs, 
devisees,  legatees,  and  distributees.  To  make 
a  distinction  between  collateral  kindred  or 
strangers  in  blood  and  kindred  in  the  direct 
line  in  reference  to  the  assessment  of  such  a 
tax,  either  by  exempting  the  kindred  in  the 
direct  line  or  by  Imposing  on  collaterals  and 
strangers  a  higher  rate  of  taxation,  has  the 
sanction  of  nearly  all  states  which  have  lev- 
ied taxes  of  this  kind.  It  has  a  sanction 
In  reason,  for  the  moral  claim  of  collaterals 
and  strangers  is  less  than  that  of  kindred 
In  the  direct  line,  and  the  privileges  there- 
fore greater.  The  tax  imposed  by  this  stat- 
ute is  uniformly  imposed  upon  ail  estates 
and  all  persons  within  the  description  con- 
tained in  it,  and  the  tax  is  not  plainly  and 
grossly  oppressive  In  amount."  In  State  v. 
HanUlo,  86  Me.  495,  30  Atl.  76,  25  L.  R.  A. 
632,  41  Am.  St.  Rep.  569,  it  is  said:  "The 
constitutional  requirement  of  uniformity  is 
satisfied  by  a  tax  on  the  transmission  of 
property  by  will  or  descent  to  strangers  and 
collaterals,  where  It  is  uniform  as  to  the 
entire  class  afFected,  although  other  classes 
of  persons  are  exempt  from  the  tax."  So, 
if  the  rule  as  to  uniformity  should  be  applied 
to  tbe  statute  under  consideration,  we  should 
say  that  it  conforms  to  the  rule;  for  it  only 
requires  the  same  means  and  methods  to  be 
applied  impartially  to  all  the  constituents 
of  a  class,  to  the  end  that  the  law  shall  op- 
erate equally  and  uniformly  upon  all  persons 
in  similar  circumstances,  both  In  the  privi- 
lege conferred  and  the  liabilities  imposed. 
113S.W.-6 


In  other  words,  the  tax  is  uniform  on  what 
it  is  laid — the  value  of  the  succession,  after 
deducting  the  exemption  on  which  no  tax  is 
laid.  It  is  upon  so  much  of  tbe  legacy  re- 
ceived as  exceeds  $500.  No  legacy  of  $500 
or  less  is  taxed  at  all,  and  each  legacy  over 
$500  Is  taxed  equally  as  to  the  excess. 

It  is  insisted  tor  appellee  that,  as  the  in- 
heritance tax  In  question  is  a  "special  or 
excise  tax,"  the  rule  as  to  uniformity  does 
not  apply  to  it.  On  the  other  band,  appel- 
lant contends  that  the  tax  is  not  an  "excise 
tax,"  In  the  meaning  of  that  term  as  defined 
by  Phlen  on  Public  Finance  and  other  text- 
writers.  While  it  is  true  that  "excise"  has 
been  defined  to  be  an  inland  duty  or  impost 
levied  upon  articles  of  manufacture  or  sale, 
and  also  upon  licenses  to  pursue  certain 
trades  or  to  deal  in  certain  commodities,  it 
is  nevertheless  a  term  of  very  general  signifi- 
cation, meaning  tribute,  custom  tax,  tollage, 
or  assessment,  and  in  recent  years  the  courts 
have  so  enlarged  its  meaning  as  to  declare 
that  an  inheritance  tax  is  an  excise  tax;  in- 
deed, it  is  so  denominated  in  practically 
every  case  Included  In  the  list  previously 
cited.  While  not  more  conclusive  than  simi- 
lar statements  in  many  of  these  cases,  tbe 
following  excerpt  from  State  ex  rel.  Garth  v. 
Switzler,  143  Mo.  287,  45  S.  W.  245,  40  L.  R. 
A.  288,  65  Am.  St.  Rep.  653,  aptly  supports 
the  proposition  last  stated:  "As  already  re- 
marked, no  doubt  longer  exists  that  it  is 
competent  for  the  Legislature  to  levy  a  tax 
upon  the  succession  of  estates.  It  is  quite 
universally  held  that  such  a  tax  is  not  a  tax 
upon  property,  in  the  ordinary  sense,  but  is 
in  the  nature  of  an  excise  or  bonus,  exacted 
by  the  state  upon  the  privilege  or  right  to 
inherit  or  succeed  to  an  estate."  But,  in  view 
of  our  conclusion  that  the  act  imposing  the 
tax  does  not  violate  the  provisions  of  the 
Constitution  with  respect  to  uniformity  of 
taxation.  It  is  not  necessary  to  decide  wheth-' 
er  or  not  the  rule  as  to  uniformity  applies  to 
a  special  or  excise  tax  such  as  this.  There- 
fore that  question  is  not  decided. 

It  is  further  contended  by  appellant  that 
the  effect  of  the  act  is  to  tax  property  other- 
wise exempt  from  taxation;  and  as  an  in- 
stance in  point  it  is  said  that  in  a  companion 
case  submitted  with  this  a  religious  institu- 
tion of  learning  receiving  a  devise  is  sought 
to  be  taxed  thereon,  although  its  property  is 
by  law  exempt  from  taxation.  The  answer  to 
this  complaint  must  be  a  restatement  of  the 
proposition  that  the  tax  is  not  Imposed  upon 
the  property,  but  on  the  right  of  succession. 
Bonds  of  tbe  United  States  are  by  act  of 
Congress  exempt  from  taxation;  but  in  the 
cases  of  Plummer  v.  Coler,  178  U.  S.  115,  20 
Sup.  Ct  829,  44  L.  Ed.  998,  and  Wallace  v. 
Myera  (C.  C.)  38  Fed.  184,  4  L.  R.  A.  171,  a 
state  inheritance  tax  upon  legacies  of  such 
botids  was  sustained  upon  the  principle  above 
stated. 

We  think  the  county  and  circuit  courts 
gave  correct  answers  to  tbe  questions  of  con* 
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stmctlon  raised  by  appellants.  Manifestly 
the  provision  of  the  act  declaring  "that  the 
first  flTe  hundred  dollars  of  every  estate 
shall  not  be  subject  to  such  duty  or  tax"  re- 
fers to  the  estate  passing  by  will  to  the  col- 
lateral relative  or  stranger,  or  under  the 
statute  of  descent  and  distribution  to  the  col- 
lateral relative,  and  not  to  the  estate  of  the 
testator  or  decedent,  or,  in  other  words, 
that  an  estate  passing  by  will  to  the  col- 
lateral or  stranger,  or  under  the  statute  to 
the  collateral,'  which  is  valued  at  $300  or 
less,  shall  not  be  subject  to  the  tax.  The 
tax  is  upon  the  Individual,  and  can  be  im- 
posed only  when  the  particular  interest  in 
the  decedent's  estate  passing  to  him  exceeds 
$500.  The  tax  is  not,  therefore,  imposed  on 
the  estate  of  the  decedent,  but  upon  the  beue- 
flclaries'  right  of  succession  to  his  property. 
Nor  does  the  fact  that  the  executor  or  ad- 
ministrator is  required  by  the  act  to  pay  the 
tax  make  it  a  tax  against  the  estate  of  the 
testator  or  decedent,  for  it  also  requires  him 
to  deduct  it  from  the  estate  passing  to  the 
legatee  or  collateral  heir.  In  re  Hoffman,  143 
N.  Y.  327,  38  N.  E.  311 ;  In  re  Howe's  Estate, 
112  N.  Y.  103.  19  N.  E.  513,  2  L.  R.  A.  825;  In 
re  Cagers'  Will,  111  N.  Y.  443.  18  N.  E.  806. 
In  the  case  at  bar  the  exemption  in  the  first 
section  of  the  act  should  be  allowed  each 
legacy ;  and,  as  held  by  the  court  below  and 
said  in  State  v.  Swltzler,  143  Mo.  287,  45  S. 
W.  245,  40  I*  R.  A.  288,  65  Am.  St.  Rep.  669 : 
"Where  It  is  that  the  tax  Is  upon  the  succes- 
sion, it  is  computed,  not  on  the  aggregate 
valuation  of  the  whole  estate  of  the  decedent 
considered  as  the  unit  for  taxation,  but  on 
the  value  of  the  separate  imits  into  which  it 
Is  divided.    •    •    •" 

We  do  not  find  that  the  cases  of  Schuster 
V.  City  of  Louisville.  89  S.  W.  689,  28  Ky. 
Law  Rep.  688,  and  Hager,  Auditor,  v.  Walker, 
107  S.  W.  254,  32  Ky.  Law  Rep.  748.  militate 
against  the  conclusions  expressed  in  this 
opinion.  In  the  Schuster  Case  the  court  had 
under  consideration  the  amendment  to  the 
Constitution  providing  a  system  of  assess- 
ment of  personal  property  ditTering  from  the 
ad  valorem  system  provided  by  section  171, 
and  held,  in  sul>stance,  that  it  was  not  the 
object  of  the  amendment  to  allow  any  exemp- 
tion of  personal  property  from  taxation  im- 
posed upon  all  property  uniformly  by  section 
171.  and,  further,  that  the  amendment.  In 
authorizing  a  different  mode  of  assessment 
of  personal  property  from  that  theretofore 
provided  for,  did  not,  either  expressly  or  by 
implication,  permit  a  disregard  of  the  rule 
imposed  by  section  171  requiring  uniformity 
in  taxes  upon  all  property.  In  the  case  of 
Hager,  Auditor,  v.  Walker  it  was  held  by  the 
court  that  a  certain  section  of  the  revenue 
act  of  1906  imposing  a  license  tax  upon 
agents  of  real  estate  was  invalid,  because  it 
graded  the  license  according  to  the  class,  of 
the  city  in  which  the  licensee  lived,  exempt- 
ing altogether  real  estate  agents  residing 
outside  of  an  incorporated  city.    The  license 


tax  was  declared  invalid,  not  because  It 
lacked  uniformity,  but  upon  the  groimd  of 
unreasonable  and  unconstitutional  discrimi- 
nation between  citizens,  based  upon  no  valid 
reason,  and  because  the  tax  was  not  imposed 
by  "general  law,"  as  required  by  the  Con- 
stitution. The  court,  however,  expressly  held 
that  the  provision  in  section  171  of  the  Con- 
stitution requiring  that  the  tax  rate  upon 
property  be  uniform  does  not  directly  and 
specifically  apply  to  license  taxes  authorh^ 
by  section  181  of  the  Constitution.  The  act 
was  obnoxious  to  the  Constitution  because. 
In  imposing  a  license  tax  upon  a  particular 
occupation.  It  attempted  to  exempt  from  its 
provisions  and  burdens  certain  persons  en- 
gaged in  the  occupation  for  no  other  reason 
than  that  they  did  not  live  in  Incorixirated 
cities.  The  exemption  was  manifestly  an 
unreasonable  discrimination  against  the  per- 
sons taxed,  and  in  violation  of  section  3  of 
the  Bill  of  Rights,  which  declares  that  "no 
grant  of  exclusive,  separate,  public  emola- 
ments,  or  privilege  shall  be  made  to  any 
man  or  set  of  men,  except  in  consideration 
of  public  service." 

It  follows  from  what  we  have  said  that  hi 
our  opinion  the  act  imposing  the  iuberitance 
tax  is  not  unconstitutional  or  otherwise  inval- 
id. Therefore  It  is  not  our  province  to  ques- 
tion the  policy  of  the  Legislature  in  enacting 
it,  or  to  refuse  to  sanction  its  enforcement. 

Wherefore  the  judgment  is  affirmed. 


ALLEN'S  EX'RS  v.  McELROY,  Sheriff. 
(Court  of  Appeals  of  Kentucky.    Oct.  27,  190S.) 

Appeal  from  Circuit  Court,  Fayette  Countj. 

"Not  to  be  officially  reported." 

Proceedines  between  John  Allen's  executors 
and  John  McElroy,  sheriff.  From  the  judg- 
ment, the  executors  appeal.     Affirmed. 

Fox  &  Jackson  and  Allen  &  Duncan,  for  ap- 
pellants.   George  R.  Hunt,  for  appellee. 

SETTLE,  J.  The  questions  involved  in  this 
case  being  identical  with  those  passed  upon  by 
this  court  in  the  case  of  Armilda  U.  Booth's  Ex- 
ecutor V.  Commonwealth  of  Kentucky  (this  day 
decided)  113  S.  W.  61,  33  Ky.  Law  Rep.  — , 
and  the  opinion  in  that  case  being  conclusive  of 
the  rights  of  the  parties  in  this,  the  judgment 
herein  is  affirmed. 


BARRETT  et  al.  v.  CONTINENTAL  REAL- 
TY CO.  et  al.t 
(Court  of  Appeals  of  Kentucky.    Oct.  27.  1908.) 

Appeal  from  Circuit  Court,  Jefferson  County. 
Chancery  Branch,  First  Division. 

"Not  to  l)e  officially  reported." 

Proceeding  between  Matilda  N.  Barrett  and 
others  and  the  Continental  Realty  Company  and 
others.  From  the  judgment,  said  Barrett  and 
others  appeal.    Affirmed. 

E.  W.  C.  Humphrey  and  Pope  Nicholas,  for 

appellants.  Mason  Barrett,  for  appellee  Con- 
tinental Realty  Co.  Joseph  Selligman,  for  ap- 
pellee Jefferson  county. 

SETTLE.  J.  The  questions  Involved  in  this 
case  being  identical  with  those  passed  upon  by 
this  court  in  the  case  of  Armilda  D.  Booth's  Ei- 


t  For  opinion  on  rehearing. 
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pcutor  T.  Commonwealth  of  Kentacky  (this  day 
decided)  113  S.  W.  61,  33  Ky.  Law  Rep.  — , 
and  the  opinion  in  that  case  being  conclusive  of 
the  rights  of  the  parties  in  this,  the  judgment 
faet'ein  is  affirmed. 


GRAIN  et  al.  v.  MALLONB  et  a1. 
(Court  of  Appeals  of  Kentucky.    Oct.  28,  1908.) 

1.  Descent  and  Distbibtjtioh  (J  98*)  — Ad- 
vancements —  Intent  OF  Intestate  —  Ef- 
fect. 

A  parent's  intention  in  making  an  advance- 
ment cannot  defeat  Ky.  St.  1903,  {  1407,  re- 
quiring property  given  a  descendant  to  be 
rharged  against  him  on  a  distribution  of  the  un- 
devised estate. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,   Cent.   Dig.   $  402;    Dec.   Dig.   { 

2.  Pabekt  and  Chtld  (}  8*)— Adult— Child's 
SuppoBT — Parent's  DTrrr. 

One's  duty  to  care  for  his  child  does  not 
necessarily  terminate  when  the  child  becomes  an 
adult,  and  the  parent  must  support  a  helpless 
adult  child,  if  able  to  do  so. 

FHId.  Note. — ^For  other  cases,  see  Parent  and 
Child.  Cent.  Dig.  S5  33-51 ;   Dec.  Dig.  §  3.*] 

3.  Descent  and  Distbibution  (|  96*)— Ad- 
vancements—Helplebs  Adult  Children. 

Ky.  St.  1903,  i  1407,  requiring  property 
given  a  descendant  to  be  charged  against  him  on 
a  distribution  of  the  undevised  estate,  does  not 
nuthorize  a  charge  a^inst  a  helpless  adult 
child  for  the  value  of  his  support  by  his  parent. 
[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Dec.  Dig.  |  96.*] 

Appeal  from  Circuit  Court,  Hart  County. 

"To  be  officially  reported." 

Action  to  settle  Susan  Mallone's  estate. 
From  a  Judgment  sustaining  a  demurrer  to 
ber  answer,  defendant  Annie  Lee  Grain  and 
another  appeal  adversely  to  J.  C.  Mallone 
and  others.    Affirmed. 

McCandless  &  Larlmore,  for  appellants. 
C.  B.  Dowling,  for  appellees. 

CARROLL,  J.  Mrs.  Susan  Mallone  died 
intestate,  leaving  surriving  her  three  chil- 
dren— the  appellant  Annie  Lee  Grain,  wife 
of  Ia  F.  Grain,  and  J.  G.  and  W.  S.  Mallone. 
This  action  was  brought  to  settle  ber  es- 
tate and  distribute  the  proceeds  between  lier 
children.  J.  C.  Mallone  was  a  person  of  un- 
spund  mind,  and  the  guardian  ad  litem  ap- 
pointed to  defend  for  him  sought  to  charge 
Mrs.  Grain  and  "W.  S.  Mallone  with  advance- 
ments made  to  them  by  Mrs.  Mallone.  Mrs. 
Grain  and  W.  S.  Mallone  admitted  In  a 
pleading  that  they  had  received  from  their 
mother  advancements  in  land  and  money, 
amounting  to  the  value  of  about  $2,000  each ; 
bnt  they  denied  that  they  should  be  charged 
with  these  advancements  for  the  benefit  of 
J.  C.  Mallone,  because,  as  they  averred,  he 
was  some  45  years  of  age  when  his  mother 
died,  and  had  been  destitute  of  mind  since 
bis  Infancy,  and  an  idiot,  and  was  supported 
and  cared  for  all  of  his  life  by  his  mother; 
and  that  this  care  and   attention   for  the 


years  after  he  reached  his  majority  was 
worth  at  least  $200  per  year,  and  that  their 
mother,  recognizing  that  she  bad  in  this  way 
advanced  to  J.  G.  Mallone  largely  more  than 
$2,000,  for  the  purpose  of  making  her  other 
children  equal  with  him,  advanced  to  them 
$2,000  each.  After  this  pleadhig  was  filed, 
W.  S.  Mallone  not  desiring  to  further  contest 
the  fact  that  he  should  be  charged  with  $2,- 
000,  advanced  to  him,  his  name  was  stricken 
from  the  pleading  denying  that  J.  C.  Mal- 
lone was  not  entitled  to  charge  the  other 
chlklren  with  the  advancements.  Thereupon 
the  demurrer  filed  by  the  guardian  ad  litem 
of  J.  C.  Mallone  to  the  answer  of  Mrs.  Grain, 
setting  up  the  reasons  why  she  should  not 
be  charged  In  the  settlement  of  the  estate 
with  the  $2,000  advanced  to  her,  was  sus- 
tained; and,  declining  to  amend,  she  prose- 
cutes this  appeal.  So  that  the  only  question 
in  the  case  Is  whether  or  not  her  answer  pre- 
sented a  good  defense. 

Ky.  St.  1903,  §  1407,  provides  that:  "Any 
real  or  personal  property  or  money,  given  or 
devised  by  a  parent  or  grandparent  to  a  de- 
scendant, shall  be  charged  to  the  descendant 
of  those  claiming  through  him  In  the  divi- 
sion and  distribution  of  the  undevised  estate 
of  the  parent  or  grandparent;  and  such  party 
shall  receive  nothing  further  therefrom  until- 
the  other  descendants  are  made  proportion- 
ately equal  with  him,  according  to  his  de- 
scendible and  distributable  share  of  the 
whole  estate,  real  and  personal,  devised  and 
undevised.  The  advancement  shall  be  esti- 
mated according  to  the  value  of  the  prop- 
erty when  given.  The  maintaining  or  edu- 
cating, or  the  giving  of  money  to  a  child  or 
grandchild,  without  any  view  to  a  portion 
or  settlement  In  life,  shall  not  be  deemed  an 
advancement"  Therefore,  unless  the  value 
of  the  services,  attention,  and  care  rendered 
by  his  mother  to  the  idiot,  J.  C.  Mallone, 
after  he  arrived  at  the  age  of  21  years, 
should  be  charged  to  him  as  an  advancement, 
there  Is  no  escape  frcnn  the  conclusion  that, 
under  the  statute,  the  appellant  Mrs.  Grain 
must  In  the  settlement  of  the  estate,  as  be- 
tween herself  and  3.  .G.  Mallone,  be  charged 
with  the  $2,000  advanced  to  her.  The  in- 
tention of  Mrs.  Mallone  In  making  the  ad- 
vancements will  not  be  allowed  to  defeat 
the  statute,  or  to  relieve  the  children  who 
received  the  advancements  from  accounting 
for  them.  Bowles  v.  Winchester,  13  Bush, 
1.  Indeed,  counsel  for  the  appellant  concede 
that,  unless  the  answer  of  Mrs.  Grain  pre- 
sented a  defense,  she  must  be  charged  with 
this  snm.  Their  only  contention  is  that,  ad- 
mitting as  true  the  averments  of  their  plead- 
ing, J.  G.  Mallone  received  in  the  way  of 
advancements  more  than  Mrs.  Grain,  and 
hence  no  account  as  between  them  should  be 
tafen  of  advancements  In  the  settlement  and 
distribution  of  the  estate.  In  other  words, 
their  argument  Is  tha.t  an  idiotic  and  help- 
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'Ott^s  estate  be  charged  as  as  adraDceatest  | 
-vtik  tte  Tai«e  «(  t1«  Mrnees.  attentioa,  aod  : 
cane  tcMdend  to  Iknn  by  tbr  paieot.  It  does  | 
■■t  a3>;«!ar  tkat  J.  C  MaBooe  had  any  es-  j 
feate  a^de  frrjM  ibat  teu!i»«d  from  Iris  motb-  i 
*r-.  mt  T&at  vbecbfr  or  not  his  mottaer  mizbt  I 
^Dder  aar  rucuagtaaw  hare  efaarsed  him 
vitk  aad  cr^^k^ted  from  his  estate  a  reason- 
■Mf  Mm  for  caring  for  him  is  not  before 
^  Hence  U  is  uoc  mtt  murr  to  paiticalar- 
ly  ecoswler  SKtioo  2178  of  the  Kenmckx 
9Utsie%  «C  IMS.  {iroTidiDg  that  "anj  person 
«tker  than  the  keeper  at  a  tarem  or  home 
«(  prirate  enterta  in  mpnt.  who  shall  enter- 
taia  ia  kis  faoaw,  or  famish  him  with  diet 
«r  KirjngK  tor  his  goods,  not  mating  an 
a^tejumt  for  compensaiion  therefor,  shall 
■at  rbmrer  anrthing  against  tbe  person  so 
catertaiaed  or  fiimL«b»l  with  diet  or  stor- 
Mgt.  rjr  £gxir:st  tiis  esrate,  bet  tbe  pers>n  so 
tmna^zs^  tDMlter  shall  be  coosidetvd  as  do- 
iag  tbe  same  oC  conrtesx,"  or  the  ca^es  con- 
atndng  it.  tiiat  bold  that  tliis  statnte  does 
■Bt  appij-  to  boarding,  lodging,  and  attentkm 
kesMywed  npoa  an  idiot  or  a  person  incapable 
ml  entering  into  a  contract.  Combs  r.  Beat- 
tf,  3  Bosh.  €13.  Tbe  effort  here  is  not  to 
-leqoiTe  a  helpless  adnlt  child  to  contribate 
to  or  paj  for  his  maintenance,  bat  to  permit 
tke  poreot  to  charge  the  cost  of  maintaining 
as  an  adranc«ment.  and  hare  the  same  de- 
dwrted  from  tt>e  child's  part  of  the  estate^ 
It  is  conceded  tliat  it  is  the  daty  of  a  parent 
to  eaie  for  Its  Infant  child,  and  admitted 
that,  except  in  rare  cases,  be  will  not  be  per- 
■tfttcfd  to  charge  for  soch  serrices  (Hedges  t. 
Hedges.  73  8.  W.  1112,  24  Ky.  Law  Rep. 
223f»:  but  Insisted  that,  when  the  child  ar- 
rfres  at  tl>e  age  of  21.  the  obligation  and 
dotj-  of  tbe  parent  ends,  and  thereafter  the 
chiM  mav  be  charged  for  the  care  and  atten- 
tion nec^s.^arily  bestowed  npon  him.  Based 
«l»/n  this  premise  is  the  argument  of  coun- 
sel that  Mrs.  MaUone  had  the  right  to  charge 
J.  C.  Mallone  as  an  advancement  with  the 
Talne  of  tbe  services  rendered  him  by  h»: 
but  tbe  premise  is  not  sound.  The  doty  and 
obiiraTion  of  a  parent  to  care  for  his  off- 
spriiiZ  d'.«s  not  necessarily  terminate  when 
the  child  arriTcs  at  age  or  becomes  an  adult: 
nor  U  It  limited  to  Infants  and  children  of 
U^<\'-T  years.  An  adnlt  child  may  from  acci- 
dc-ut  or  disease  be  as  helpless  and  incapable 
of  makinz  his  support  as  an  infant,  and  we 
see  TK>  iliffertTK-e  in  principle  between  the 
duty  Imposed  upon  tbe  parent  to  support  the 
infant  aiid  tbe  obligation  to  care  for  the  ad- 
nlt. who  is  equally,  if  not  more,  dependent 
upon  tbe  parent.  In  either  case  the  natural 
as  well  as  tbe  legal  obligation  is  the  same. 
At  the  parent  Is  financially  able  to  furnish  the 
ne^'cssary  assistance.  If  the  parent  has  no 
estate,  or  is  indigent  or  otherwise  unable  to 
sopport  his  Infant  child,  who  Is  pos.<iessed 
with  ample  means,  the  chancellor  when  ap- 
pealed to  D:ight  make  an  allowance  out  of 


tbe  child's  estate;  ami,  !■  tbe  case  of  an  on- 
fortunate  adult,  tbe  coart  nnder  idmilar  dr- 
enmstances  woald  grant  relief.  Bat  this  is 
not  tbe  case  we  are  considering.  Here  the 
mother  bad  amp^e  estate.  The  adult  child 
had  nc>De.  Tiitt  charge  was  not  made  by  tlie 
mother  to  eoable  ber  to  support  her  son,  or 
because  she  was  unable  to  render  him  freely 
and  witb<>at  charge  tlie  aerrices  performed. 
But  her  utitee  cfaiklren  for  tlieir  own  benefit 
are  seekicg  to  hare  the  interest  inherited  by 
tiie  child  charged  by  the  amount  expended 
in  his  so^^nrt  by  bis  raoCber.  This  they  can- 
not do.  Certainly  they  do  not  occupy  any 
bener  poeitioo  In  this  partlcnlar  than  their 
nK>:ber.  Sbe  coold  not  bare  exacted  from 
J.  C.  MaDooe  compensation  because  he  bad 
no  estate,  and  sbe  was  financially  able  to 
care  for  him.  Xor  was  tbe  maintaining  of 
J.  C  Mallone  by  his  motiier  with  any  view 
to  a  portioo  or  settlement  in  life  within  the 
meaning  of  section  l-tiT  of  the  statute,  sa- 
pra.  It  was  doise  in  tbe  discharge  of  a  filial 
duty  tliat  a  mother  owed  to  ber  helpless 
cfaUd.  The  adrancements  made  were  only 
tlMae  necessary  to  sostain  him  from  day  to 
day,  and  can  In  no  sense  be  ciHisldered  as  an 
advancement  made  with  a  riew  to  a  portion 
or  settlement  in  life. 

Xor  are  tlie  views  herein  expressed  in  con- 
flict with  the  opinion  in  Central  Kentucky 
Asylum  t.  Knighton.  113  Ky.  156.  67  S.  W. 
366.  In  that  case  tlie  court  was  considering 
the  meaning  and  effect  of  a  statutory  provi- 
sion authorizing  the  state,  trader  certain  con- 
ditions, to  recover  from  the  parent  the  board 
of  the  child  while  an  Inmate  of  an  asylam: 
and  It  was  said  that  the  statnte  only  applied 
to  infants,  and  not  an  adult  child.  It  is 
true  the  court  in  the  course  of  the  opinion 
said:  "Being  entitled  to  the  services  of  the 
child  imtil  of  age,  tha«  is  some  reason  for 
holding  the  parent  to  a  legal  liability  when 
the  necessities  of  the  diUd  require  that  he 
should  be  supplied  with  food  and  clothing. 
But  when  of  full  age,  tbe  parent  being  enti- 
tled to  no  control  ovo'  the  child,  and  bavin; 
no  right  to  his  custody  or  services,  no  such 
legal  obligation  exists  and  none  can  be  cre- 
ated by  statute  unless  by  consent  of  the  par- 
ent. He  may 'contract  to  support  the  child. 
and  It  would  be  binding,  but  not  otherwise." 
This  rule  might  be  Invoked  in  this  case  if 
It  was  sought  by  strangers  to  charge  Mrs. 
Mallone  with  care  and  attention  to  her  son 
—a  question,  however.  It  is  not  necessary  to 
decide  in  this  case.  But  the  fact  that  the 
parent  might  not  be  liable  to  third  persons 
for  the  support  of  adult  children  is  a  long 
step  from  proving  that  the  parent  may  him- 
self cliarge  them  under  facts  like  the  ones 
shown  by  this  record.  It  does  not  follow 
from  the  proposition  that  the  parent  may  he 
exempt  from  liability  at  the  hands  of  third 
persons  that  he  Is  thereby  permitted  to 
charge  for  services  and  attention  rendered 
by  him. 

Looking  at  the  question  as  It  is  presented 
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by  the  record,  we  cannot  find  any  authority, 
statatory  or  otherwlfse,  that  would  warrant 
us  In  holding  that  J.  C.  Mallone  should  be 
charged  as  an  advancement  with  his  main- 
tenance; and  the  Judgmoit  of  the  lower 
court  Is  affirmed. 


D.  C.   HEATH   ft  CO.  et  al.   v.   COMMON- 
WEALTH et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  21,  1908.) 

1.  Appeal  and  Ebbob  ({  136*)— Riqht  to  Ap- 
peal— Effect. 

The  right  of  appeal  may  exist  independent- 
ly of  whettier  appellant  will  be  entitled  to  the 
relief  songbt  thereby. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  136.*] 

2.  Attobmet  and  Client  ({  101*)— Autiiobi- 
TT  or  Attobnet  —  Rioht  to  Compbomise 
Claixs. 

An  attorney,  employed  to  sue  on  and  col- 
lect a  claim,  cannot,  in  the  absence  of  special 
authority,  compromise  the  claim  for  less  than 
the  full  amount  thereof,  nor  release  a  judgment 
by  accepting  something  not  sued  for  in  satis- 
faction thereof. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  S$  209-215;  Dec.  Dig.  i 
101.*] 

8.  Schools  and  School  Distbictb  (J  81*)- 
Bonds  —  Actions  —  Atjthobitt  of  County 
Scpebintendents. 

Ky.  St.  1903.  {  4422,  as  amended  b;  Act 
March  1902,  creating  a  county  board  of  examin- 
ers, to  consist  of  the  county  superintendent  and 
two  others,  and  sections  4423,  4424,  requiring 
the  board  to  adopt  a  list  of  text-booics  and  a 
seller  of  text-books  to  give  a  bond  that  the  text- 
books sold  shall  not  exceed  the  lowest  price  at 
which  the  same  books  are  sold  by  thf  seller 
elsewhere,  and  requiring  the  county  superin- 
tendent to  bring  suit  for  a  forfeiture  of  such 
bond,  etc.,  authorize  the  county  superintendent 
to  sue  for  a  forfeiture  of  the  bond,  collect  the 
same,  and  pay  the  proceeds  into  the  county 
school  fund;  but  he  cannot  accept  in  satisfac- 
tion of  a  judgment  less  than  the  whole  thereof, 
and  his  act  in  accepting  a  note  for  a  less  sum 
and  entering  satisfaction  of  the  judgment  is 
void. 

[Ed.  Note. — For  other  cas(s,  see  Schools  and 
School  Districts,  Dec.   Dig.  {  81.*] 

4.  Schools  and  School  Distbicts  (§  81*)- 
Action  or  Countt  Sopebintbndent  —  Es- 
toppel. 

An  action  by  a  county  superintendent  to 
recover  on  a  note  given  in  satisfaction  of  a 
judgment  of  forfeiture  of  the  bond  required  by 
Ky.  St.  1903,  I  4424,  requiring  a  seller  of  text- 
books to  enter  into  a  bond  that  he  will  sell 
text-books  for  a  price  not  exceeding  the  lowest 
price  at  which  such  boolra  are  sold  oy  him  else- 
where, is  unauthorized,  and  does  not  estop  the 
state  from  suing  to  set  aside  the  satisfaction 
of  the  juditment  by  the  county  superintendent 
on  receipt  of  such  note. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  {  81.*] 

5.  Schools  and  School  Distbicts  (J  81*)— 
Bonds— Actions— Satisfaction  op  Judg- 
ment—Suit to  Set  Aside. 

Under  Civ.  Code  Prac.  ${  18,  21,  requiring 
every  action  to  be  brought  by  the  real  party 
in  interest,  and  providing  that  a  person  express- 
1v  authorized  to  do  so  may  sue  without  joining 
tne  person  for  whose  benefit  it  is  brought,  the 
commonwealth  is  the  real  party  In  interest  in  an 


action  on  a  bond  required  by  Ky.  St.  1908,  t 
4424,  requiring  a  seller  of  text-books  to  give  a 
bond  that  he  will  sell  books  at  a  price  not  ex- 
ceeding the  lowest  price  at  which  such  books  ate 
sold  by  him  elsewhere,  where  an  action  to  act 
aside  a  satisfaction  of  the  judgment  rendered 
in  an  action  on  the  bond  in  the  name  of  the 
commonwealth  and  county  superintendent  is  in- 
stituted in  the  same  way,  the  superintendent 
cannot  dismiss  the  action  against  the  objection 
of  the  county  attorney.  .i 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  §  81.*] 

6.  Schools  and  School  Distbicts  (§  81*) — 
Bonds — Actions— Satisfaction  op  Judo- 
uent— Suit  TO  Set  Aside. 

Under  Ky.  St.  1903,  §  130,  requiring  the 
county  attorney  to  inquire  into  unsatisfied  judg- 
ments in  favor  of  the  commonwealth  and  take 
steps  to  collect  the  same,  the  county  attorney 
may  compel  the  payment  of  a  judgment  of  for- 
feiture of  a  bona  required  by  section  4424,  re- 
quiring a  seller  of  text-books  to  j^ive  bond  that 
such  books  shall  be  sold  at  a  price  not  exceed- 
ing the  lowest  price  at  which  toe  same  are  sold 
by  him  elsewhere,  and  he  may  object  to  the 
dismissal  by  the  county  superintendent  of  aa 
action  to  set  aside  a  satisfaction  of  such  judg- 
ment improperly  entered. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  S  81.*] 

Appeal  from  Circuit  Court,  Mercer  County. 

"To  be  officially  reported." 

Action  by  the  commonwealth  of  Kentucky 
and  Ora  L.  Adams,  as  superintendent  of 
schools  of  Mercer  county,  against  D.  C.  Heatb 
&  Co.  and  others.  From  a  Judgment  for 
plaintiffs,  defendants  appeal.    Affirmed. 

W^m.  B.  Moulton  and  Wm.  L.-WhitUngbill, 
for  appellauts.  W.  I.  Allin  and  B.  F.  Roach, 
for  appellees. 

SETTLE,  J.  In  1905  H.  H.  Walker,  then 
county  superintendent  of  schools  in  Mercer 
county,  in  the  name  of  the  commonweal  tit 
of  Kentucky  and  in  his  official  capacity  as 
such  superintendent  instituted  an  action  in 
the  Mercer  circuit  court  against  the  appellant, 
D.  C.  Heath  &  Co.,  a  corporation  engaged  in 
publishing  and  selling  schoolbooks,  and 
B.  F.  Grazlani,  their  surety,  In  a  bond  exe- 
cuted to  the  commonwealth,  under  sections 
4423,  4424,  Ky.  St.  1903,  for  the  faithful 
performance  on  their  part  of  a  contract  made 
with  the  county  superintendent  of  schools 
of  Mercer  county,  whereby  they  sold  and 
undertook  to  furnish  for  the  use  of  the 
schools  of  that  county  certain  schoolbooks. 
The  petition  alleged  a  breach  of  the  eon- 
tract  and  bond  by  appellants  in  selling  to  the 
schools  of  the  state  of  Ohio  schoolbooks  sT 
the  same  quality  as  those  sold  Mercer  county 
at  lower  prices  than  they  had  received  tcma 
Mercer  county,  and  for  this  alleged  breacb  of 
contract  Judgment  was  asked  against  ap- 
pellants for  $10,000  damages,  the  full  amount 
of  the  penalty  named  in  the  bond.  Appel- 
lants filed  an  answer,  containing  a  traverse 
and  plea  in  abatement,  basing  the  latter  up- 
on the  pendency  of  a  like  action  brought 
against  them  in  the  Mason  circuit  court  up- 
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on  tbe  same  bond  bj  the  superintendent  of 
schools  of  Mason  county,  wbicb,  it  was  al- 
leged, deprived  the  Mercer  drcnit  court  of 
Jurisdiction.  A  demurrer  to  tbe  plea  of  no 
Jurisdiction  was  sustained  by  the  Mercer 
circuit  court,  and  tbe  case  then  went  to  trial 
upon  the  Issues  made  by  the  traverse,  re- 
sulting in  a  verdict  and  Judgment  in  appel- 
lees' behalf  for  $10,000.  The  day  following 
the  rendition  of  tbe  Judgment  appellants  and 
H.  H.  Walker,  the  then  county  superintend- 
ent, entered  into  an  attempted  written  com- 
promise and  settlement  thereof,  whereby  tbe 
latter  accepted  In  satisfaction  of  the  Judg- 
ment of  $10,000  the  note  of  one  W.  S.  Smith, 
an  officer  of  D.  C.  Heath  &  Co.,  for  $2,200, 
of  date  May  20,  1905,  due  12  months  after 
date,  and  payable  upon  determination  by  this 
court  that  the  Judgrment  rendered  In  the  Mer- 
cer court  was  valid.  The  consideration  ex- 
pressed for  the  alleged  compromise  was  the 
agreement  of  appellants  to  surrender  their 
right  to  enter  a  motion  for  a  new  trial  and 
of  their  rlgbt  of  appeal  from  the  Judgment 
In  question.  Pursuant  to  the  alleged  settle- 
ment a  formal  satisfaction  of  the  Judgment 
was  entered  upon  the  records  of  the  Mercer 
circuit  court  by  the  county  superintendent 

On  January  1,  1006,  Miss  Ora  L.  Adams 
succeeded  H.  H.  Walker  as  superintendent 
of  school's  of  Mercer  county,  and  on  August 
20,  1907,  she,  in  the  name  of  the  common- 
wealth of  Kentucky  and  In  her  official  capac- 
ity, instituted  the  present  action  against  tbe 
appellants,  D.  C.  Heath  &  Co.,  B.  P.  Grazlanl, 
H.  H.  Walker,  and  Ben  C.  Allen,  clerk  of  the 
Mercer  circuit  court.  The  petition  sets  forth 
the  recovery  of  the  Judgment  rendered  In 
the  first  action,  and  alleges  its  nonpayment, 
that  the  entry  of  record  showing  its  satisfac- 
tion Is  false  and  of  no  effect,  that  it  was  with- 
out authority,  and  was  procured  and  made 
by  fraud  and  collusion  between  Walker,  for- 
mer superintendent,  and  appellents.  Tbe 
prayer  of  tbe  petition  asked  the  cancellation 
of  the  entry  as  to  satisfaction  of  the  Judg- 
ment, and  that  Allen,  clerk  of  the  circuit 
court,  be  required  by  mandamus  to  issue 
execution  upon  the  Judgment  against  tbe 
property  of  appellants.  After  entering  va- 
rious motions  and  demurrers,  following  an 
election  by  appellees  to  dismiss  so  much  of 
the  action  as  asked  the  writ  of  mandamus, 
appellants  filed  answer  containing  three  par- 
agraphs. The  first  paragraph,  after  travers- 
ing the  petition,  set  up  and  relied  upon  the 
alleged  compromise  and  satisfaction  of  the 
Judgment  of  $10,000;  that  Ora  L.  Adams, 
present  superintendent,  had  brought  suit 
upon  the  note  of  $2,200  given  in  satisfaction 
of  that  Judgment,  thereby  ratlfjrlng  the  set- 
tlement; and  that  tbe  maker  of  tbe  $2,200 
note  is  solvent  and  able  to  pay  any  amount 
that  may  be  recovered  upon  the  note.  The 
second  paragraph  contained  a  plea  of  estop- 
pel arising  from  the  alleged  compromlsie 
and  satisfaction  of  the  $10,000  Judgment;  it 
being  averred  that  appellants  were  thereby 


prevented  from  entering  a  motion  for  a  nev 
trial  within  three  days  of  the  retnm  of  tlie 
verdict  against  tbem,  and,  further,  that  their 
right  to  prosecute  an  appeal  from  the  judg- 
ment of  $10,000  had  been  lost  by  tbe  laches 
of  appellees  In  allowing  two  years  to  elapse 
after  the  rendition  of  the  Judgment  befcin- 
Instituting  the  action  to  cancel  the  entrr 
showlng  its  satisfaction.  The  third  para- 
graph contained  a  formal  plea  of  accord  and 
satisfaction,  resulting  from  the  acceptance 
by  Walker,  the  former  county  superintendent 
of  the  $2,200  note  of  W.  S.  Smith  in  full  sat- 
isfaction of  the  Judgment  of  $10,000.  Ap- 
pellees filed  a  general  demurrer  to  the  an- 
swer, which  the  circuit  court  sustained,  and, 
appellants  refusing  to  plead  further.  Judg- 
ment was  rendered  canceling  the  entry  made 
of  record  respecting  the  satisfaction  of  the 
$10,000  Judgment,  declaring  appellees  entitled 
to  enforce  the  full  payment  thereof,  and  al- 
lowing tbem  their  costs.  From  that  Judg- 
ment this  appeal  Is  prosecuted. 

It  appears  from  tbe  record  that  Ora  L 
Adams,  present  superintendent  of  schools  of 
Mercer  county,  entered  a  motion  before  judg- 
ment to  dismiss  It,  to  which  the  county  at- 
torney of  Mercer  county  objected,  and  that 
tbe  circuit  court  sustained  tbe  objection  and 
overruled  the  motion  to  dismiss.  It  also 
appears  that  tbe  same  superintendent,  after 
bringing  the  action  and  while  It  was  pend- 
ing, brought  another  In  the  Mercer  cir- 
cuit court  against  appellants  upon  the  $2,'y<^ 
note  to  recover  the  amount  thereof,  with  In- 
terest The  record  is  indefinite  as  to  the 
disposition  made  of  the  latter  action,  but 
briefs  of  counsel  seem  to  concede  that  it  was 
undetermined  when  tbe  Judgment  in  this  ac- 
tion was  rendered.  Whether  the  alleged  com- 
promise under  which  the  $2,200  note  was  ex- 
ecuted was,  as  surmised  by  counsel  for  ap- 
pellees, arranged  before  Judgment  for  tbe 
$10,000  was  rendered,  or  was,  as  claimed 
by  appellants,  made  afterwards,  is  not  ma- 
terial if  the  circuit  court  was  right  in  taoldiE^ 
the  transaction  void.  It  is  manifest  that 
tbe  object  of  tbe  parties  concerned  in  enter- 
ing into  the  alleged  compromise  was  to  pre- 
vent a  recovery  against  tbe  appellants,  D.  C. 
Heath  &  Co.,  and  their  surety,  in  the  action 
on  the  same  bond  then  pending  in  the  Mascn 
circuit  court;  it  evidently  being  their  opin- 
ion that  tbe  court  In  which  suit  was  first 
brought  would  alone  have  jurisdiction  to  ren- 
der judgment  for  the  penalty  named  in  tbe 
bond.  Doubtless  the  procedure  contemplated 
was  to  rely  upon  the  Judgment  of  $10,0i«:> 
recovered  in  the  Mercer  circuit  court  as  a 
bar  to  any  recovery  on  the  bond  in  the  ac- 
tion pending  in  the  Mason  circuit  court;  and. 
to  make  tbe  plea  in  bar  or  abatement  more 
effective,  the  entry  of  satisfaction  appear- 
ing upon  the  judgment  of  the  Mercer  circn":: 
court  was  made  to  convince  the  Mason  cir- 
cuit court  that  it  had  been  fully  paid,  thouc>i 
In  fact  it  was  wholly  unpaid.  It  is  insistt-i 
for  appellees  that  appellants,  D.  C.  Ileath  k 
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Co.,  by  Inducing  Walker,  the  county  superin- 
tendent, to  accept  tbe  note  of  a  third  party 
for  tbe  $2,200  that  officer  consented  to  re- 
ceive In  Batlafactlon  of  the  judgment,  and 
providing  therein  that,  although  payable  one 
year  after  date.  It  was  not  In  fact  to  be  paid 
until  the  validity  of  the  judgment  of  the 
Mercer  circuit  court  should  be  determined  by 
the  Court  of  Appeals,  Intended  to  put  It  out 
of  his  power  to  enforce  Its  collection.  As 
the  appellants  named  did  not  ask  a  new  trial 
In  the  Mercer  circuit  court,  or  appeal  from 
tbe  judgment  of  that  court,  the  only  way  to 
test  the  validity  of  tbe  judgment  of  that 
court  was  tbrongb  a  ruling  of  tbe  Mason 
circuit  court  growing  out  of  an  effort  to  use 
it  therein  to  defeat  a  recovery  in  the  action 
pending  in  that  court  against  the  appellants, 
D.  C.  Heath  &  Co.  and  B.  F.  Orazlanl.  The 
acceptance  by  that  court  of  the  judgment  as 
a  bar  to  a  recovery  in  the  action  before  It, 
or  its  refusal  to  so  accept  It,  would  have  en- 
titled the  party  prejudiced  by  the  ruling  to 
have  this  court,  upon  appeal,  review  the  rul- 
ing complained  of,  and  thereby  decide  wheth- 
er the  judgment  Is  a  valid  or  invalid  one. 

A  novel  disposition  seems  to  have  been 
made  of  the  $2,200  note  accepted  by  the 
county  superintendent  In  satisfaction  of  the 
$10,000  Judgment  It  was  to  "remain  In  the 
possession  of  C.  El.  Bankln  as  attorney  for 
plaintiffs  •  •  »  until  the  sum  for  which 
said  note  Is  executed  shall  be  paid  according 
to  the  terms  and  tenor  of  this  agreement." 
This  singular  arrangement  with  respect  to 
the  custody  of  the  note  Is  a  matter  of  more 
than  ordinary  significance.  In  view  of  the 
further  fact  that  It  was  not  to  be  paid  until 
the  Court  of  Appeals  rendered  a  decision  in 
a  case  that  might  never  get  before  it;  there 
being  nothing  In  the  note  or  terms  of  com- 
promise that  compelled  appellant  to  test  the 
validity  of  the  judgment  of  $10,000  rendered 
by  the  Mercer  circuit  court.  In  view  of  this 
situation.  It  may  well  be  asked,  when  could 
the  payment  of  the  note  be  enforced?  Was 
It  due  at  the  end  of  the  year  succeeding  Its 
date,  at  tbe  expiration  of  such  a  time  as  ap- 
pellants might  reasonably  have  required  to 
test  by  appeal  tbe  validity  of  the  Judgment 
of  the  Mercer  circuit  court,  or  will  It  become 
due  at  all?  It  might  be  said  that  an  answer 
Is  furnished  by  the  opinion  of  this  court  in 
B.  P.  Johnson  v.  Commonwealth,  97  S.  W. 
749,  30  Ky.  Law  Rep.  148,  In  which  It  was 
held  that,  where  there  Is  an  action  pending 
in  each  of  two  counties  for  the  same  breach 
of  a  bond  such  as  appellants  executed,  the 
pendency  of  tbe  one  first  brought  may  be 
pleaded  In  abatement  of  tbe  second;  but, 
where  the  second  is  based  upon  a  different 
breach  from  that  set  up  In  the  first  action, 
the  pendency  of  the  first  action  cannot  be 
pleaded  In  abatement.  Yet,  as  there  can  be 
<»ily  one  recovery  had  in  either  action,  this 
fact  may  be  pleaded  in  abatement  in  the  oth- 
er. While  It  cannot  be  said  that  the  opinion, 
supra,  determined  tbe  validity  of  the  judg- 


ment of  the  Mercer  circuit  court.  It  does  de- 
cide that,  if  valid,  It  would  support  a  plea  In 
abatement  In  tbe  action  In  the  Mason  circuit 
court,  and  thereby  defeat  a  recovery  against 
appellants  In  that  court  But  tbe  ruling  of 
this  court  In  Johnson  v.  Commonwealth,  su- 
pra, cannot  operate  to  deprive  appellants  of 
the  right  of  appeal  in  the  case  In  the  Mason 
circuit  court  Involving  the  same  questions 
determined  by  the  opinion  in  Johnson  v. 
Commonwealth,  however  much  the  Court  of 
Appeals  might,  in  passing  upon  such  appeal, 
feel  Itself  bound  to  follow  the  opinion  in  that 
case.  In  other  words,  the  mere  right  of  ap- 
peal may  exist  Independently  of  tbe  question 
of  whether  the  appellant  will  be  entitled  to 
tbe  relief  sought  thereby.  It  does  not  ap- 
pear, however,  in  the  case  before  us,  whether 
an  appeal  was  ever  taken  by  appellants  to 
test  the  validity  of  the  judgment  of  the  Ma- 
son circuit  court  but  does  appear  that  they 
are  resisting  a  recovery  In  the  suit  brought 
by  the  present  county  superintendent  upon 
the  $2,200  note  alleged  to  have  been  executed 
in  satisfaction  of  the  judgment  Appellants' 
position  seems  to  us  strangely  inconsistent 
After,  as  they  clahn,  compromising  and  set- 
tling with  the  note  of  a  third  party  of  $2,200, 
a  judgment  they  owed  of  $10,000,  and  using" 
that  Judgment  at  Its  face  value  to  defeat  a 
recovery  against  them  In  an  action  In  the 
Mason  circuit  court  appellants  seem  to  be 
assisting  the  obligor  in  the  $2,200  note  in  re- 
sisting its  payment  upon  the  ground  that  the 
validity  of  the  judgment,  in  satisfaction  of 
which  It  was  given,  has  not  been  determined 
by  the  Court  of  Appeals,  when  they,  who 
alone  could  have  tested  its  validity,  have 
failed  to  take  the  matter  by  appeal  to  that 
court 

Being  inclined  to  rest  our  decision  of  this 
case  upon  the  grounds  adopted  by  tbe  circuit 
court  in  its  opinion,  we  need  not  declare  col- 
lusive and  fraudulent  the  alleged  compro- 
mise of  the  judgment  rendered  by  the  Mercer 
circuit  court  In  the  former  action,  or  its  at- 
tempted ratification  by  the  subsequent  bring- 
ing of  the  suit  upon  tbe  $2,200  note  given  in 
satisfaction  of  the  judgment  Back  of  these 
questions  lies  another  of  greater  Importance, 
viz.:  Was  the  act  of  Walker,  the  former  su- 
perintendent, in  accepting  the  note  of  $2,200 
In  compromise  and  satisfaction  of  the  $10,000 
judgment  against  appellants,  D.  C.  Heath  & 
Co.  and  B.  F.  GrazianI,  ultra  vires  and  In 
consequence  thereof  void?  If  so.  It  would 
seem  to  follow  that  his  successor,  the  present 
superintendent  was  without  authority  to  dis- 
miss the  action  brought  by  her  to  obtain  a 
cancellation  of  the  record  entry  showing  the 
satisfaction  of  the  judgment,  and  also  that 
the  action  brought  by  her  to  recover  upon 
the  $2,200  note  was  equally  unauthorized. 

Chapter  113,  U  4363  to  4553,  Inclusive,  Ey. 
St.  1903,  known  as  the  "school  statute,"  con- 
tains the  law  applicable  to  this  case.  Section 
4422,  as  amended  by  the  act  of  March,  1902, 
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creates  a  county  board  of  examiners  for  each 
county  of  the  state,  to  consist  of  the  county 
superintendent  and  two  other  members  of  bis 
appointment  Section  4423  requires  this 
board  to  adopt  a  list  of  text-books  for  use  In 
the  common  schools,  under  certain  restric- 
tions therein  Indicated.  Section  4424  pre- 
vents a  seller  of  text-books  for  use  in  the 
common  schools  of  this  state,  whether  a  cor- 
poration or  IndiTidual,  from  entering  the 
market  In  the  state  until  such  seller  shall 
have  executed  bond  before  the  state  board 
of  education  In  the  sum  of  $10,000,  with  good 
security  resident  In  the  state,  conditioned 
that  such  text-books  as  are  sold  for  use  in 
the  common  schools  in  any  county  shall  not 
exceed  the  lowest  price  at  which  the  same 
books  are  sold  by  such  seller  In  any  other 
state  or  section  of  the  country,  or  exceed  the 
price  fixed  and  filed  in  the  office  of  the  Su- 
perintendent of  Public  Instruction  at  Frank- 
fort. The  bond  thus  provided  for  was,  as  be- 
fore stated,  duly  executed  by  the  appellant 
D.  C.  Heath  &  Co.,  the  appellant  B.  F.  Grazi- 
anl  becoming  surety  thereon,  following  which 
a  certified  copy  of  the  bond  was  forwarded 
by  the  State  Superintendent  of  Public  In- 
struction to  the  county  superintendent  of 
Mercer  county,  as  required  by  section  4424 
of  the  Kentucky  Statutes  of  1903,  supra,  and 
this  is  the  t)ond  for  a  breach  of  which  the 
Judgment  of  $10,000,  previously  mentioned, 
was  recovered  against  appellants.  In  the 
,  event  of  a  violation  by  the  principal  of  the 
provisions  of  the  bond,  section  4423,  Ky.  St 
1903,  provides  that  the  county  superintendent 
"shall  bring  suit  in  the  circuit  court  of  bis 
county  for  a  forfeiture  of  said  bond,  and  any 
money  recovered  therein,  after  paying  the 
costs  of  proceedings,  shall  be  covered  into  the 
school  fund  of  the  county." 

The  only  authority  conferred  by  this  sec- 
tion upon  the  county  superintendent  is  to 
bring  suit  for  a  forfeiture  of  the  bond. 
While  the  statute  does  not  expressly  so  de- 
clare, it  seems  to  us  to  be  Its  meaning  that 
he  shall  collect  the  bond,  and,  when  collected, 
pay  it  into  the  school  fund  of  the  county.  In 
other  words,  the  commonwealth,  to  which  the 
bond  is  payable,  constitutes  the  county  super- 
intendent its  agent  to  sue  upon  and  collect 
the  bond;  the  damages  being  liquidated  and 
fixed  by  the  terms  of  the  bond  itself  at  $10,- 
000.  If  a  recovery  results  at  all  from  the 
institution  of  the  action  on  the  bond,  it  must 
be  for  $10,000.  It  cannot  exceed  or  fall  be- 
low that  sum.  It  is  a  cardinal  principle 
of  the  law  of  agency  that  even  an  attorney  at 
law,  acting  under  employment  to  bring  suit 
and  prosecute  and  collect  a  claim,  cannot 
either  before  or  after  Judgment,  In  the  ab- 
sence of  special  authority  from  the  client, 
compromise  or  settle  the  claim  for  less  than 
the  full  amount  thereof;  nor  can  he  release 
a  Judgment  by  accepting  something  not  sued 
for  in  satisfaction  thereof.  O'Relley  v.  Call, 
7  Ky.  Law  Rep.  516;  Harrow  v.  Farrow,  40 


Ky.  126,  46  Am.  Dec.  60 ;  Smith  T.  Dixon,  CO 
Ky.  438;  Cox  v.  Adelsdorf,  51  S.  W.  616,  21 
Ky.  Law  Rep.  421;  Benedict  v.  WUhoite,  80 
S.  W.  1155,  26  Ky.  Law  Rep.  178.  Manifestly 
the  authority  conferred  upon  the  county  su- 
perintendent by  the  statute  cannot  be  broader 
than  if  It  bad  been  conferred  upon  the  At- 
torney General  or  the  commonwealth's  or 
county  attorney,  neither  of  whom,  under  the 
mere  power  to  sue  upon  and  collect  the  bond, 
could  have  accepted  in  satisfaction  of  a  Judg- 
ment recovered  on  the  bond  a  less  sum  than 
the  whole  thereof,  or  a  note  for  even  the  full 
amount  of  such  Judgment,  In  lieu  of  money. 
This  case  is  not  one  In  which  appellants  can 
rightfully  claim  that  the  act  of  the  former 
county  superintendent.  Walker,  In  accepting 
the  $2,200  note  in  satisfaction  of  the  Judg- 
ment, or  those  of  the  present  superintendent 
In  attempting  to  dismiss  the  action  and  to 
ratify  her  predecessor's  acceptance  of  the 
note  by  suing  upon  it  herself,  were  within  the 
apparent  scope  of  their  power  as  agents,  or 
that  the  principal,  the  state,  had  recognized 
similar  acts  performed  in  its  name  by  the 
agents;  for  the  only  powers  possessed  by 
either  agent  are  such  as  were  conferred  by 
the  statute,  with  which  appellants  must  be 
presumed  to  have  been  familiar  at  the  time 
of  all  their  transactions  with  the  agents,  and 
that  the  authority  conferred  by  the  statute 
Is  specific,  in  that  It  directs  the  county  super- 
intendent in  the  event  of  a  breach  of  the 
bond,  to  bring  suit  for  a  forfeiture]  and  pro- 
vides that  the  money  recovered  thereon  shall, 
after  paying  the  costs  of  the  action,  be  cover- 
ed (I.  e.,  paid)  into  the  school  fund  of  the 
county.  The  power  granted  the  county  super- 
intendent Is  restricted  by  the  language  of  the 
statute  to  the  particular  acts  it  requires  him 
to  perform,  and  cannot  be  enlarged  to  em- 
brace such  as  were  attempted  in  the  matter 
of  the  alleged  compromise  of  the  $10,000^ 
Judgment,  the  bringing  of  a  suit  on  the  $2,200 
note  accepted  In  pursuance  of  such  compro- 
mise, or  the  attempted  dismissal  of  the  ac- 
tion. We  therefore  concur  In  the  conclusion 
reached  by  the  circuit  court  that  these  sev- 
eral acts  on  the  part  of  the  county  superin- 
tendents were  unauthorized,  and  therefore 
void.  As  well  said  in  Long,  Treasurer,  v. 
McDowell,  107  Ky.  14,  52  S.  W.  812:  "There 
is  no  better  settled  principle  of  law  than  that 
the  state  cannot  be  estopped  by  the  unauthor- 
ized acts  of  its  officers." 

It  is  contended  by  appellants  that  the  com- 
monwealth Is  only  a  nominal  party  to  the 
action;  that,  by  reason  of  the  provisions  of 
the  statute  requiring  the  county  superin- 
tendent to  institute  the  action,  he  is  the  real 
party  In  interest;  and  that  the  power  given 
him  to  sue  carries  with  it  the  power  to  dis- 
miss the  action  at  any  stage  of  the  proceed- 
ings. We  think  It  clear  that,  before  the 
adoption  of  our  present  Code,  an  action  upon 
a  bond  like  that  of  appellants  was  required 
to  be  brought  in  the  name  of  the  common- 
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wealth  alone,  though  some  officer  might  be 
authorized  to  Institute  it  But  section  21, 
CiT.  Code  Prac,  provides  that  a  person  ex- 
pressly authorized  to  do  so  may  bring  an 
action  without  Joining  with  him  the  person 
for  whose  benefit  it  Is  brought.  As  the  stat- 
ute makes  it  the  duty  of  a  county  superin- 
tendent to  bring  suit  upon  the  bond,  perhaps 
the  bringing  of  the  suit  in  his  name  alone 
would  not  be  held  sufficient  to  Justify  its  dis- 
missal. In  at  least  one  such  action  (Ameri- 
can Book  Company  v.  Wells,  83  S.  W.  622,  26 
Ky.  Law  Rep.  1158)  the  county  superintend- 
ent seems  to  have  been  the  only  plaintiff, 
though  It  does  not  appear  that  objection  was 
made  to  the  petition  on  account  of  defect  of 
parties.  However,  section  21,  supra,  is  but 
an  enlargement  of  section  18,  Civ.  Code  Prac, 
which  requires  that  every  action  must  be 
maintained  In  the  name  of  the  real  party  in 
interest.  The  bond  was  taken  to  the  common- 
wealth, and  it  was  the  party  injured  by  its 
breach.  Therefore  the  commonwealth  is  the 
real  party  in  interest;  the  superintendent 
being  the  nominal  party.  The  original  suit. 
In  which  the  Judgment  of  $10,000  was  recov- 
ered against  appellants,  was  brought  in  the 
name  of  the  commonwealth,  as  well  as  that 
of  the  county  superintendent;  and  the  pres- 
ent action  was  Instituted  in  the  same  way. 
If  the  county  superintendent  In  either  case 
had  refused  to  Institute  the  action,  it  might 
have  been  brought  in  the  name  of  the  com- 
monwealth by  the  state  board  of  education, 
or  in  the  name  of  the  commonwealth  by  the 
trustees  of  any  school  district  of  Mercer 
county,  or  In  the  name  of  the  commonwealth 
alone  for  the  benefit  of  the  common  schools 
of  Mercer  county,  as  they  are  the  benefici- 
aries. 

It  is  the  general  doctrine  in  this  state  that, 
where  a  bond  Is  taken  in  the  name  of  the 
commonwealth  for  the  benefit  of  a  person 
or  'class  of  persons,  an  action  may  be  brought 
by  such  person  or  persons  in  the  name  of 
the  commonwealth  for  his  or  their  use  and 
benefit  So,  where  the  rights  of  a  corpora- 
tion are  Involved  and  the  directors  refuse  to 
sue,  a  stockholder  may  sue  for  the  corpora- 
tion or  for  himself  and  associates  and  Join 
the  corporation  as  a  party  plaintiff  or  de- 
fendant. Such  is  likewise  the  rule  of  prac- 
tice where  the  personal  representative  of  au 
estate  refuses  to  sue.  In  such  case  suit  may 
be  t)rought  by  the  distributee.  Joining  the 
personal  representative  as  defendant  Com- 
monwealth V.  TUton,  48  S.  W.  148,  20  Ky. 
Law  Rep.  1056;  Sbawhau  v.  Zlnn,  79  Ky.  300; 
McCbord  V.  Fisher  (Ky.)  13  B.  Mon.  194. 
But  this  matter  seems  to  have  been  put  at 
rest  by  this  court  in  the  case  of  B.  F.  John- 
son Co.  V.  Commonwealth,  snpra,  in  the  opin- 
ion of  which  it  is  said:  "But,  stripped  of  all 
form,  the  action  is  an  action  by  the  common- 
wealth on  the  bond  executed  to  it;  the  coun- 
ty superintendent  being  simply  the   officer 


of  the  state  authorized  to  institute  the  suit 
for  it"  This  being  true,  when  the  present 
county  superintendent  entered  her  motion  to 
dismiss  the  action,  the  county  attorney  bad 
the  right,  and  It  was  his  duty,  to  object  to 
and  resist  the  granting  of  the  motion.  Had 
the  county  superintendent  withdrawn  from 
the  action  after  the  refusal  of  the  court  to 
dismiss  it,  such  action  upon  her  part  could 
have  had  no  effect  upon  the  case.  In  Wright 
V.  Baker,  94  Ky.  343,  22  S.  W.  335,  which  was 
a  suit  brought  in  behalf  of  a  school  district, 
two  of  the  trustees  attempted  to  withdraw 
from  the  suit  with  respect  to  which  this 
court  said:  "The  effort  by  the  two  Bentleys 
to  withdraw  their  'names  as  plaintiffs  in  the 
action  did  not  affect  the  proceedings.'" 

Section  130,  Ky.  St  1903,  relating  to  the 
duty  of  county  attorneys,  provides:  "He  shall 
investigate  and  inquire  into  the  condition 
of  all  unsatisfied  Judgments  In  his  county 
in  favor  of  the  commonwealth,  and  take  all 
necessary  steps,  by  motion,  action  or  other- 
wise, to  collect  or  cause  the  same  to  be  col- 
lected and  paid  into  the  state  treasury."  Un- 
der the  authority  here  given  the  county  at- 
torney had  the  right  to  take  such  action  as 
would  compel  the  payment  by  appellants  of 
the  Judgment  of  $10,000  rendered  against 
them  by  the  Mercer  circuit  court,  and  it  is 
further  his  duty,  upon  collecting  the  Judg- 
ment to  see  that  it  is  "covered  into  the 
school  fund  of  the  county,"  instead  of  being 
paid  Into  the  state  treasury;  such  disposi- 
tion of  It  being  required  by  section  4423,  Ky. 
St  1903.  In  the  absence  of  statutory  au- 
thority to  that  effect  we  cannot  afford  to  say 
that  county  school  superintendents  may  ex- 
ercise such  powers  as  were  exercised  by  the 
two  superintendents  of  Mercer  county  in  the 
matter  of  the  attempted  compromise  of  the 
Judgment  of  the  Mercer  circuit  court,  as  to 
do  so  would  tend  to  destroy  in  large  measure 
the  salutary  aim  of  the  statute  with  refer- 
ence to  the  sale  of  schoolbooks  in  the  state, 
which  was  and  Is  to  prevent  extortion  and 
fraud  upon  the  part  of  those  permitted  to 
supply  Its  schools  with  these  instruments  for 
the  mental  and  moral  advancement  of  the 
children  within  its  bounds. 

Finding  no  error  in  the  rulings  of  the  cir- 
cuit court  the  Judgment  is  affirmed. 


UNION  TRUST  &  SAVINGS  CO.  et  al.  v. 

MARSHALL'S  ADM'RS. 
(Court  of  Appeals  of  Kentucky.    Nov.  5,  1908.) 

1.  Pabties  (§  75*)— Defendants  —  Necessary 
Parties  —  Objections  —  Mode  of  Objec- 
tions. 

In  a  suit  by  administrators  for  the  settle- 
ment of  an  estate,  if  a  necessary  party  was  not 
before  the  court,  either  by  summons  or  warning 
order,  the  party  objecting  on  that  ground  should 
have  stated  the  name  of  such  party. 

[Eld.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  {  116;   Dec.  Dig.  i  75.*] 
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2.   EXECDTOKS  AKD  AOKIKIBTBATORS  (|  356*)— 
PaTHEMT   or   ClAIHS— SAI.K— AUTHOBITT    TO 

Makk. 

In  a  suit  by  administraton  to  settle  an 
estate,  consolidated  wltli  a  suit  by  creditors  to 
have  certain  alleged  preferences  declared  an  as- 
signment for  the  benefit  of  decedent's  creditors, 
certain  lienholders  being  made  parties  and  their 
liens  set  up,  a  sale  of  the  land  coald  be  order- 
ed, though  such  lienholders,  had  not  filed  their 
answers  and  set  up  their  liens  when  judgment 
was  entered,  under  Civ.  Code  Frac.  {  692,  re- 
<(uiring  the  plaintiff  in  an  action  to  enforce  a 
lien  to  make  other  lienholders  defendants,  and 
permitting  a  judgment  of  sale  to  satisfy  all  the 
liens,  though  such  defendants  failed  to  assert 
their  claims,  but  providing  that  they  shall  not 
be  allowed  to  withdraw  or  receive  any  of  the 
proceeds  until  they  have  shown  their  right  there- 
to by  answering  and  cross-petition. 

[Ed.   Note. — For   other   cases,   see   Executors 
and  Administrators,  Dec.  Dig.  {  356.*] 

•  3.  EZECTTTOIia  AND  AOHINISTBATOBa  (S  329*)— 

SAI.E  roB  Debts  —  Pbopebtt   Sobject  to 

DiSPOSAI,. 

Where  decedent  had  the  right  under  his 
father's  will  to  purchase  the  interests  of  other 
remaindermen  in  land  in  which  decedent  had  a 
remainder  within  a  certain  time  after  the  life 
tenant's  death,  and  decedent  elected  by  his  will 
to  purchase  the  interest  of  a  deceased  remain- 
derman, the  representatives  of  such  remainder^ 
man  bein^  made  defendants,  decedent's  admin- 
istrators, in  proceedings  to  sell  the  estate  to  sat- 
isfy debts,  could  consummate  his  election  to  pur- 
chase by  paying  the  stipulated  price  out  of  the 
estate,  and  uien  sell  the  land  for  debts  together 
with  the  rest  of  the  estate  ;  it  being  unnecessary 
to  institute  a  separate  proceeding  to  vest  title  in 
themselves. 

[E!d.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Dec.  Dig.  i  329.*] 

4.  EXECUTOBS  AND  Adhinistbatobs  (f  341*)— 

Sale— Repobt— Detebmination   as  to  Ne- 

CEBSriT  OF  Sax,e. 

Under  Civ.  Code  Frac.  §  429,  authorizing 
the  court  to  order  a  sale  of  real  property  for  the 
payment  of  debts,  if  it  appears  to  the  satisfac- 
tion of  the  conrt  that  the  personal  estate  is 
insufficient,  the  real  property  may  be  sold  where 
the  pleadings  alleged  without  contradiction  that 
decedent's  debts  were  greater  than  the  value  of 
bis  estate,  though  there  was  no  reference  to  a 
commissioner,  or  report  of  the  necessity  of  sale ; 
since,  where  the  nghts  of  infants  are  not  in- 
volved, a  reference  and  report  are  not  essential 
to  the  validity  of  the  sale. 

iE3d.  Note. — For  other  cases,  see  Elxecutors  and 
ministrators.  Cent.  Dig.  {$  1434-1437 ;    Dec. 
Dig.  {  341.*] 

5.  EXECUTOBS  AND  Aduinistbatoes  (i  356*)— 
Sale— CoNTEsrr  of  Claius. 

A  suit  by  administrators  to  sell  land  to 
satisfy  debts  was  consplidated  with  a  suit  by 
creditors  to  have  certain  mortgages,  alleged  to 
be  preferences,  declared  an  assignment  for  the 
benefit  of  creditors.  Several  of  the  lawyers  in 
the  case  resided  in  another  county,  and  the 
alleged  preferences  were  numerous  so  that  it 
would  have  taken  a  long  time  to  adjudicate 
them,  and  in  the  meantime  the  assets  of  the  es- 
tate would  have  been  diminished.  The  sale  was 
attacked  on  the  ground  that,  until  the  determi- 
nation of  the  alleged  preferences,  the  lienhold- 
ers would  not  know  how  much  to  bid  on  the 
land  in  case  of  sale.  Held,  while  the  rights  of 
the  various  lienholders  should  be  first  determin- 
ed, where  it  could  be  done  without  prejudicing 
the  estate,  the  trial  court  had  a  large  discretion 
in  the  matter,  and,  under  the  circumstances,  the 


sale  was  properly  made  before  determining  tb« 
rights  of  creditors  and  lienholders. 

iEd.  Note.— For  other  cases,  see  Ezecnton  and 
ministrators,  Dec  Dig.  {  356.*] 

6.  MoBTOAQEa  (I  398*)— Right  to  Fobeclose 
— Matubitt  of  Debt — Default  in   Inteb- 

EBT. 

Where  a  mortgage  contained  an  absolute 
provision  that,  if  any  interest  remained  due  and 
unpaid  for  30  days,  the  whole  debt  should  be- 
come due,  the  entire  debt  and  interest  becam? 
due  without  any  action  by  the  mortgagee  on  the 
failure  to  pay  the  interest  for  that  period. 

[EA.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  1 1163;  Dec  Dig.  {  398.*] 

Appeal  from  Circuit  Court,  Fleming  Coun- 
ty. 

"To  be  offldally  reported." 

Action  by  Robert  Marshall'a  administra- 
tors against  the  Union  Trust  &  Savings  Com- 
pany and  others  for.  a  settlement  of  the  es- 
tate, and  to  have  the  property  sold  to  pay 
debts.  From  a  Judgment  for  plalntltCS,  one 
of  defendants  appeals.     Affirmed. 

Worthlngton  &  Cochran  and  Garrett  S. 
Wall,  for  appellant  B.  S.  Orannls,  for  ap- 
pellees. 

CLAY,  C.  R.  T.  Marshall  died  on  May  7, 
1907,  In  Fleming  county,  Ky.,  the  owner  of  a 
large  estate,  consisting  of  personal  property 
and  710  acres  of  land  which  he  owned  la 
fee  simple  and  the  remainder  Interest  In  400 
acres,  subject  to  the  life  estate  of  his  moth- 
er, who  was  then  a  very  old  woman.  Bis 
will  was  probated  on  May  27,  1907.  On  Ma.v 
29,  1907,  L.  M.  MarshaU  and  John  Marshall, 
appellees  herein,  qualified  as  his  administra- 
tors, and  on  June  28th  they  instituted  this 
action  In  the  Fleming  circuit  court  for  a  set- 
tlement of  his  estate.  To  this  action  the 
widow  and  children  of  R.  T.  Marshall,  the 
husband  and  children  of  Eliza  C.  Ambler,  the 
appellant  Union  Trust  &  Savings  Company. 
which  held  a  mortgage  on  the  land  involved 
in  the  sum  of  $40,000,  and  other  lienholders 
and  creditors,  were  made  parties  defendant 
The  petition,  after  setting  out  a  great  many 
of  the  debts  of  the  decedent,  R.  T.  Marshall, 
charged  that  be  at  the  time  of  bis  death 
was  wholly  Insolvent;  that  his  debts  amount- 
ed to  $90,000  or  more;  that  his  estate,  real 
and  personal,  Including  some  $13,500  life 
Insurance,  payable  to  his  estate,  did  not 
amount  to  more  than  $70,000;  that  his  wife, 
Rebekah  Marshall,  bad  renounced  the  pro- 
visions of  the  will,  and  asked  that  she  be 
allowed  her  rights  under  the  law;  that  It 
was  necessary  to  make  a  sale  of  all  the  per- 
sonal estate  of  R.  T.  MarshaU  and  of  all  the 
real  estate  of  said  R.  T.  Marshall  subject 
to  the  rights  of  his  wife,  Rebekah  Marshall, 
and  his  mother,  Jane  Marshall.  These  al- 
legations of  the  petition  were  not  denied. 
On  July  3,  1907,  J.  F.  Taylor  and  others, 
creditors  of  R.  T.  Marshall,  filed  their  suit 
under  the  act  of  1856,  by  which  they  sought 
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to  have  the  $40,000  mortgage  executed  to  ap- 
pellant Union  Trust  &  Savings  Company  and 
a  number  of  other  alleged  acts  of  preference 
committed  by  R.  T.  Marshall  within  six 
months  just  prior  to  his  death  declared  to 
operate  as  an  assignment  for  the  benefit  of 
all  his  creditors.  Thereafter  these  two 
suits  were  consolidated.  On  February  1st 
the  circuit  court  ordered  all  of  decedent's 
land  to  be  sold  in  the  month  of  June,  1908. 
From  that  Judgment,  the  Union  Trust  &  Sav- 
ings Company  prosecute  this  appeal. 

It  Is  insisted  by  appellant  that  the  sale 
was  premature  because  numerous  nonresi- 
dents and  infant  defendants  were  not  before 
the  court.  Counsel  for  appellant,  however, 
have  failed  to  point  out  what  necessary  par- 
ties were  not  before  the  court.  If  there 
was  a  single  party  required  by  the  Code  to 
be  made  a  defendant  who  was  not  before  the 
court,  either  by  summons  or  warning  order, 
the  name  of  such  party  should  have  been 
stated  by  counsel.  Notwithstanding  this 
fact,  however,  we  have  examined  the  rec- 
ord, and  are  of  opinion  that  all  the  neces- 
sary parties  were  before  the  court  at  the 
time  of  the  entry  of  the  judgment 

It  is  next  insisted  that  certain  parties  did 
not  file  their  answers  and  set  up  their  lien 
claims  at  the  time  the  judgment  was  enter- 
ed. This,  we  think,  was  unnecessary.  The 
petition  did  malce  the  llenholders  parties, 
and  set  iq>  their  liens.  Under  this  condition 
of  the  record  a  sale  could  be  ordered,  al- 
though such  llenholders  could  not  withdraw 
or  receive  any  of  the  proceeds  of  the  sale 
until  they  had  shown  their  right  thereto  by 
answer  and  cross-petition.  Section  692,  Civ. 
Code  Prac. 

Tbe  farther  objection  is  made  that  Abner 
Clary  filed  a  claim  on  May  13,  1908,  against 
tbe  one-third  interest  of  tbe  Amblers  In  the 
400  acres  of  the  Marshall  land.  It  appears, 
however,  that  Clary  was  not  asserting  a  Hen 
on  the  interest  of  the  Amblers  in  the  400 
acres  of  land,  but  was  setting  up  only  a 
general  claim  against  the  Ambler  estate  and 
the  fund  coming  to  them. 

The  next  objection  is  that  Marshall  did 
not  own  the  one-third  interest  of  his  sister, 
Mrs.  Ambler,  in  the  400  acres  occupied  by 
his  mother  for  life,  and  that  the  sale  was 
therefore  Improper.  The  record  discloses  the 
fact  that  by  the  will  of  Charles  Marshall, 
tbe  father  of  R.  T.  Marsliall,  he  gave  his 
wife,  Jane  Marshall,  400  acres  of  land  for 
life,  with  remainder  in  equal  parts  to  R.  T. 
Marshall,  Sallie  D.  Taylor,  and  Eliza  0. 
Ambler.  He  farther  provided,  however,  that 
R.  T.  Marshall  should  have  the  option  to 
boy  tbe  interests  of  Eliza  C.  Ambler  and 
Sallie  D.  Taylor  in  the  400  acres  of  land  at 
the  price  of  $4,000  each,  and  that  he  should 
have  four  years  from  the  death  of  his  moth- 
er, Jane  Marshall,  within  which  to  exercise 
the  option.  R.  T.  Marshall,  by  his  will,  elect- 
ed to  exercise  the  option  and  to  purchase  the 
Interest  of  lUlza  C.  Ambler  in  said  400  acres 


of  land,  and  pay  her  therefor  the  price  fixed 
by  his  father's  will.  At  the  time  of  filing 
the  petition  Eliza  C.  Ambler  was  dead,  leav- 
ing several  infant  children.  The  administra- 
tors of  R.  T.  Marshall,  therefore,  asked  that 
the  election  of  R.  T.  Marshall  to  take  said 
interest  in  said  400  acres  of  land  and  pay 
therefor  the  sum  of  $4,000  out  of  his  estate 
be  carried  into  effect,  and  Mrs.  Ambler's  hus- 
band and  children  were  all  made  defendants 
for  the  pnriwse  of  carrying  out  that  election, 
and  passing  title  from  them  to  the  purchas- 
ers of  the  land.  Manifestly,  under  these  dr- 
ctunstances,  it  would  be  unnecessary  first  to 
institute  judicial  proceedings  for  the  purpose 
of  investing  the  interest  of  the  Amblers  in 
the  r^resentative  of  R.  T.  Marshall,  and 
then  afterwards  Institute  another  suit  for 
the  purpose  of  having  the  interest  so  vested 
sold  for  the  purpose  of  paying  his  debts. 
With  the  necessary  parties  before  the  court 
the  whole  arrangement  could  be  perfected  In 
one  suit  and  the  purchaser  get  a  clear  title 
to  the  property  purchased.  This  Is  exactly 
what  the  administrators  sought  to  have  done, 
and  we  cannot  see  bow  appellant  or  any  one 
else  was  prejudiced  by  ordering  a  sale  of  the 
land  In  question  under  these  circumstances. 

Counsel  further  insist  that  there  was  no 
report  on  claims  against  the  estate,  and  It 
did  not  appear  that  It  was  necessary  to  sell 
the  real  estate.  The  pleadings  allege,  bow- 
ever,  and  It  is  not  denied,  that  decedent  was 
In  debt  for  more  than  $90,000,  and  that  all 
of  his  estate  amounted  to  about  $70,000.  Un- 
der these  circumstances,  tbe  court  had  a 
right  to  order  a  sale  of  the  land  In  question ; 
for  It  Is  well  settled  that  In  cases  where  the 
rights  of  infants  are  not  Involved  a  refer- 
ence to  tbe  commissioner  is  not  Indispensable 
to  the  validity  of  a  judgment  directing  a  sale 
of  the  real  estate  of  a  decedent,  nor  need  It 
always  precede  tbe  judgment.  Section  429. 
Civ..  Code  Prac,  authorizes  the  court  to  or- 
der the  real  property  to  be  sold  for  the  pay- 
ment of  the  residue  of  the  debts,  If  It  shall 
appear  to  the  satisfaction  of  the  court  that 
the  personal  estate  Is  Insufficient  for  payment 
of  all  the  debts,  no  matter  whether  it  ap- 
pears from  the  report  of  the  commissioner 
or  from  the  pleadings.  Harlammert,  etc.,  v. 
Moody's  Adm'r,  26  S.  W.  2,  15  Ky.  Law  Rep. 
839. 

Appellant's  chief  objection  to  the  sale  Is 
based  upon  the  fact  tliat  until  the  action  at- 
tacking Its  mortgage  and  the  other  Hens  up- 
on the  land  as  preferences  under  the  act  of 
1856  could  be  determined  neither  It  nor  any 
of  the  other  llenholders  would  be  in  position 
to  know  how  much  to  bid  on  the  land  in  case 
of  a  sale.  Of  course,  where  it  can  be  done 
without  sacrificing  the  Interest  of  the  estate, 
it  would  be  well  to  adjudicate  the  rights  of 
the  various  llenholders;  but  In  such  matters 
the  chancellor  has  a  large  discretion.  His 
primary  duty  is  to  conserve  the  interests  of 
all  the  llenholders,  of  all  the  creditors,  and 
of  all  the  parties  in  any  wise  Interested  in 
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the  estate.  Very  frequently  an  action  In- 
volving a  preference  Is  long  drawn  out.  In 
this  case,  where  several  of  the  lawyers  do 
not  reside  In  the  connty  where  the  action 
was  brought,  and  the  action  involved  many 
acts  of  alleged  preference,  it  would  have 
doubtless  taken  a  long  time  to  adjudicate 
the  rights  of  the  parties.  In  the  meantime 
the  assets  of  the  estate  would  certainly  not 
have  Increased ;  on  the  other  hand,  the  debts 
bearing  interest  would  have  vastly  increased. 
Under  the  circumstances,  the  circuit  court 
must  have  been  of  the  opinion  that  it  was 
better  for  the  interests  of  all  concerned  that 
the  sale  should  talie  place  at  the  earliest 
possible  moment,  rather  than  that  it  should 
be  postponed  because  appellant  would  not 
Imow  how  much  to  bid  on  the  land. 

Another  point  raised  by  counsel  Is  that 
appellant's  debt  was  not  due,  and  that  a 
sale  could  not  be  ordered  until  it  was  due. 
It  appears,  however,  that  there  was  a  provi- 
sion in  the  mortgage  to  the  effect  that,  if 
any  interest  remained  unpaid  for  a  period  of 
30  days,  the  whole  debt  should  become  due 
and  collectible.  The  provision  did  not  con- 
tain the  usual  words,  "shall  become  due  and 
collectible  at  the  option  of  the  mortgagee." 
The  language  Is  absolute,  and  we  conclude  as 
a  matter  of  fact  that  there  is  no  merit  In 
appellant's  contention  that  its  debt  and  in- 
terest were  not  due. 

For  the  rearans  given,  the  Judgment  is  af- 
firmed. 


COMMONWE.\LTH  v.   WEST. 
(Court  of  Appeals  of  Kentucky.    Oct.  28,  1908.) 

1.  Homicide  (5  194*)— Evidence— Admissibh,- 
ITT— Thbeats. 

W.  had  been  convicted  of  a  criminal  as- 
sault, and  while  serving  sentence  therefor  as- 
serted that  when  he  got  out  be  would  kill  all 
instrumental  In  his  conviction,  and,  after  his 
release,  he  shot  the  brother  of  the  assaulted,  wo- 
man, and  a  special  deputy  was  appointed  to  ai^ 
rest  him,  the  deputy  summoning  accused  and 
another  as  a  posse  to  aid  him,  and  in  making 
the  arrest  accused  shot  deceased,  thinking  he 
was  W.  Held,  in  a  prosecution  for_the_  Euoot- 
ing,  that,  since  the  posse  would  be  justified  in 
arresting  W.  if  they  had  reasonable  grounds  to 
l)elieve  he  had  committed  a  felony,  his  declara- 
tion while  in  prison  that  he  intended  to  kill  the 
family  that  caused  his  conviction  was  admis- 
sible to  show  that  the  shooting  for  which  ac- 
cused attempted  to  arrest  W.  was  felonious,  so 
as  to  justify  the  attempted  arrest. 

[Ed.   Note.— For   other   cases,    see   Homicide, 
Cent.  Dig.  Si  417-419;  Dec.  Dig.  S  194.*] 

2.  Homicide  (J  194*)— Evidence— Admissibil- 

ITT— ChABACTEB  of  DECEASED. 

W.'s  statements  while  in  prison  were  also 
admissible  in  connection  with  his  subsequent 
execution  of  his  threats  to  show  his  dangerous 
character,  and  accused's  peril  in  attemptmg  to 
arrest  him,  as  defendants  were  justified  in  shoot- 
ing more  quickly  in  attempting  to  arrest  such 
a  man  than  if  he  were  less  dangerous. 

[Ed.    Note. — For   other  cases,  see   Homicide, 
Cent.  Dig.  tS  417-419;   Dec  Dig.  i  194.*] 


3.  Cbimikal  Law  (|  814*)  — Instboctioks— 
Applicability  to  Evidence. 

Where  the  undisputed  evidence  showed  that 
accused  alone  Icilled  deceased,  it  was  error  to 
instruct  as  to  his  responsibility  in  aiding  and 
abetting  others  in  the  killing',  though  the  in- 
dictment contained  counts  charging  accused  with 
aiding  and  abetting  others  in  committing  the 
crime. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1979,  1985;  Dec.  Dig.  t 
814.*] 

4.  Abbest  (J  65*)— Cbiminal  Chabqes  —  Au- 
THoarrr  Undeb  Wabbant— Peace  Officers. 

Where  a  justice  of  tlM  peace  appointed  one 
as  a  special  liailiff  to  execute  a  warrant  for  a 
homicide  not  committed  in  bis  presence,  and 
the  one  appointed  selected  a  posse  to  aid  him, 
the  warrant  and  appointment  would  not  au- 
thorize the  posse  to  make  the  arrest,  they  not 
being  peace  officers,  since  under  the  direct  pro- 
visions of  Cr.  Code  Prac.  {{  37,  38,  a  private 
person  may  malce  an  arrest  only  where  he  has 
reasonable  ground  to  believe  a  felony  has  been 
committed,  and  the  felon  is  at  large,  or  where 
be  is  ordered  by  a  magistrate  to  arrest  one 
committing  a  public  offense  in  the  magistrate's 
presence. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Dee. 
Dig.  i  65.*] 

6.  Homicide  (|  105*)  —  Ckimiral  Chaboe  — 

FoBCE  Necessabt. 

One  authorized  to  malce  an  arrest  for  fel- 
ony could  use  such  force  as  reasonably  appear- 
ed to  be  necessary,  even  to  the  extent  of  tak- 
ing life. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  135 ;   Dec  Dig.  S  105.*] 

6.  Homicide  ({  184*)— Evidence— AoMissiBiir 
ITT— Motive. 

In  a  prosecution  for  a  homicide  committed 
while  attempting  to  make  an  arrest  under  a 
warrant,  though  the  warrant  under  which  the 
arrest  was  attempted  to  he  made  and  the  in- 
dorsement thereon  did  not  authorize  the  arrest, 
the  warrant,  indorsement,  and  the  acts  done  un- 
der it  were  admissible,  in  connection  with  the 
other  evidence,  to  ^ow  ttie  motive  prompting 
accused's  conduct. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  388;    Dec  Dig.  {  184.*] 

7.  Abbest  ({  68*)— Cbdural  Chaboe  —  Mode 
OF  Makino  Abbest. 

One  making  an  arrest  on  a  criminal  cliatge 
should  inform  the  person  arrested,  if  there  was 
reasonable  opportunity  to  do  so,  of  his  intention 
to  make  the  arrest,  and  of  the  offense  diarged, 
unless  these  facts  were  already  known  to  the 
person  arrested. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent. 
Dig.  i  168 ;   Dec.  Dig  (  68.*] 

8.  Homicide  (f  116*) — Tbiai/— Self -Defense. 

In  a  prosecution  for  homicide  for  killing  a 
person  who  was  with  W.,  whom  defendants  were 
attempting  to  arrest  for  a  felony,  if  W.  did  not 
have  reasonable  ground  to  believe  that  defend- 
ants intended  to  kill  him,  or  do  him  great  l>od- 
ily  barm,  but  himself  first  attempted  to  kill 
defendants,  or  any  of  them,  or  do  them  great 
bodily  harm,  and  one  of  defendants  believed  and 
bad  reasonable  ground  to  believe  that  he  or  the 
other  defendants  were  in  danger  of  death,  or 
great  bodily  harm,  and  it  appeared  necessary  to 
kill  W.  to  avert  such  peril,  and  W.'s  companion 
was  killed,  defendant  helieving,  and  having  rea- 
sonable ground  to  believe,  that  he  was  shooting 
at  W.,  be  was  justified  on  the  ground  of  self- 
defense,  but  if  defendant  did  not  have  reason- 
able ground  to  believe  that  himself  or  the  other 
defendants  were  in  danger,  and  himself  first  as- 
saulted W.  so  as  to  endanger  the  latter's  life  or 
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F^rson,  and  in  80  doing  iliade  the  danger  to  bim- 
sclf,  if  any,  necessary  or  excusable  on  the  part  of 
W.,  defendant  vraa  not  excusable  on  the  ground 
of  self-defense., 

[EM.  Note.— For  otlier  cases,  see  Homicide, 
Cent.  Dig.  IS  158-163 ;    Dec.  Dig.  i  116.*] 

Appeal  from  Circuit  Court,  Laurel  County. 

"Not  to  be  officially  reported." 

Dempsey  West  was  convicted  of  voluntary 
manslaughter,  and  the  commonwealth  ap- 
pealed to  have  certain  rulings  settled  and 
certified.    Rulings  certified  as  stated. 

Jas.  Breathitt,  Atty.  Gen.,  Tom  B.  Mc- 
Gregor. Aast.  Atty.  Gen.,  and  Wm.  Lewis,  for 
the  Commonwealtb. 

BARKER,  J.  The  commonwealth  of  Ken- 
tucky has  appealed  in  this  case,  complaining 
that  the  law  was  sot  properly  ruled  in  sev- 
eral particulars  upon  the  trial  in  the  court 
t)elow;  and  it  now  asks  tliat  the  questions 
mooted  by  it  be  adjudicated  and  certified  to 
the  circuit  court. 

The  appellee,  Dempsey  West,  was  indicted 
by  the  grand  Jury  of  Whitley  county  on  the 
13th  day  of  November,  1906,  together  with 
Samuel  Lewis  and  John  W.  Johnson,  charged 
with  the  willful  murder  of  Hsrom  Lawson. 
The  venue  of  tlie  action  on  motion  was  trans- 
ferred from  WWtley  to  Laurel  county.  When 
the  case  was  called  for  trial,  Dempsey  West 
demanded  a  separate  trial,  which  was  grant- 
ed by  the  court,  and  the  commonwealth  elect- 
ed to  try  tiim  first  The  trial  resulted  in  a 
verdict  of  guilty  of  the  crime  of  voluntary 
manslaughter,  and  the  punishment  of  the  de- 
fendant fixed  at  confinement  in  the  peniten- 
tiary for  two  years.  From  this  judgment 
W^est  did  not  prosecute  an  appeal,  and,  as 
said  I>efore,  the  commonwealth  has  appealed 
for  the  purpose  of  having  certain  principles 
of  law  arising  during  the  trial  settled  and 
certified.  A  short  history  of  the  facts  which 
led  up  to  the  killing  involved  in  this  prose- 
cution will  be  necessary. 

in  1897  one  "General"  Williams  was  charg- 
ed with  and  indicted  for  the  crime  of  crimi- 
nal assault  upon  a  female  of  the  Bays  fam- 
ily in  Knox  county.  This  prosecution  re- 
sulted in  his  being  found  guilty  and  sentenc- 
ed to  the  penitentiary  for  a  period  of  10 
years,  which  term  he  seems  to  have  served 
out.  While  In  the  penitentiary  In  Frankfort 
be  was  so  violent  as  to  lead  the  officers  in 
charge  of  him  to  doubt  his  sanity,  and  he 
was  tried  in  the  Franklin  county  court  on  an 
inquisition  of  lunacy.  The  verdict  of  the 
Jury  found  him  sane,  and  he  was  returned 
to  prison.  During  the  trial  in  the  Franklin 
county  court  Williams  openly  stated  that 
when  his  time  was  out,  and  he  returned 
home,  he  intended  to  kill  all  who  had  any 
part  in  sending  him  to  the  penitentiary.  As 
soon  as  his  term  expired,  and  he  returned  to 
his  home  In  Knox  county,  he  armed  himself 
with  a  Winchester  rifle,  and  went  to  Corbln, 


looking  for  J.  W.  Bays,  the  father  of  the 
girl  he  had  wronged,  evidently  with  the  in- 
tention of  assassinating  him.  Being  unsuc- 
cessful in  his  search  for  the  father  at  Corbln, 
he  came  by  the  Bays'  home,  and  found  Levi 
Bays,  the  brother  of  the  wronged  girl,  stand- 
ing in  the  yard.  He  called  to  Levi  to  come 
to  him,  saying  that  he  desired  to  converse 
with  him,  and  when  the  young  man  approach- 
ed, without  any  provocation  on  the  iatter's 
part,  WUllams  shot  him  with  the  Winchester 
rifle,  the  ball  entering  his  arm  Just  below  the 
shoulder,  having  done  which,  and  perhaps 
supposing  his  victim  dead,  he  proceeded  on 
hla  way  into  the  mountains.  This  high-hand- 
ed crime  naturally  excited  the  neighborhood, 
and  W.  H.  Burch,  a  Justice  of  the  peace  in 
the  district  where  it  occurred,  issued  a  war- 
rant for  the  arrest  of  Williams,  charging  him 
with  the  offence  of  shooting  with  intent  to 
kill.  There  l>eing  no  regular  peace  officer 
convenient,  Samuel  Lewis  was  appointed  by 
the  justice  as  special  bailiff  to  execute  the 
warrant,  and  he  summoned  Dempsey  West 
and  John  W.  Johnson  as  a  posse  to  aid  him 
In  making  the  arrest  Armed  with  the  war- 
rant, these  three  started  in  search  of  Wil- 
liams. They  followed  him  for  several  hours, 
and  finally  received  information  that  he  was 
at  the  house  of  his  aunt  Mrs.  Margaret  Law- 
son,  in  Whitley  county,  Ky.  Having  thus 
located  the  defendant  In  the  warrant  the 
posse  took  counsel  among  themselves  as  to 
the  best  way  to  arrest  the  desperate  man  for 
whom  they  were  looking.  It  was  agreed  that 
as  Lewis  was  the  only  one  of  the  posse  whom 
Williams  did  not  know,  he  should  go  into 
the  house  of  Mrs.  Lavroon,  and  ascertain  cer- 
tainly whether  or  not  Williams  was  located 
therein.  If  Lewis  did  not  return  within  10 
minutes,  his  companions  were  to  understand 
that  Williams  was  in  the  house,  and  to  at 
once  come  forward  and  aid  in  his  arrest. 
The  Lawson  house  was  situated  near  the 
Junction  of  two  county  roads,  and  Williams 
had  placed  himself  in  a  window  from  which 
he  could  observe  the  approach  of  persons  on 
either  to  the  house.  His  Winchester  rifie 
was  lying  conveniently  on  a  bed  at  his  side. 
Lewis,  who  was  a  stranger,  went  to  the  house, 
and  asked  for  a  drink  of  water,  and  engaged 
the  inmates  In  conversation,  inquiring  where 
he  could  find  or  purchase  some  "yoke  cattle" 
which  he  pretended  he  wished  to  buy.  At  the 
expiration  of  the  appointed  time,  Dempsey 
West  and  John  W.  Johnson  approached  the 
house  from  different  sides.  At  this  point  the 
evidence  for  the  commonwealth  and  that  for 
the  defendants  diverges.  The  commonwealth's 
evidence  tended  to  show  that,  as  soon  as 
West  and  Johnson  arrived  at  the  house,  Lew- 
is,' without  warning  or  demand  for  the  sur- 
render of  Williams,  opened  fire  upon  him 
with  a  pistol,  and  while  he  was  shooting  at 
him  from  one  direction  Johnson  was  also 
shooting  at  him  through  a  door  and  from  an- 
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other  direction,  with  the  resolt  that  Wil- 
liams was  shot  through  the  body  some  seren 
or  eight  times,  and  almost  Instantly  killed; 
that,  when  the  shooting  commenced,  Esrom 
LawBon  ^nd  the  other  Inmates  of  the  house 
fled  from  It;  that  Lawson  ran  out  of  a  door 
in  or  near  which  Dempsey  West  was  stand- 
ing with  a  double-barrel  shotgun  In  his  hand, 
and  that  thereupon  West  flred  upon  Lawson, 
shooting  him  through  the  back  or  side,  and 
Instantly  killing  him.  The  defendants'  evi- 
dence was  that,  as  soon  as  Williams  saw 
Johnson  and  West  approaching  the  house,  be 
sprang  to  his  gun  for  the  purpose  of  killing 
his  would-be  captors;  that  thereupon,  and 
in  order  to  save  his  own  life,  Lewis  opened 
fire  upon  him,  as  did  also  Johnson,  with  the 
result  that  Williams  was  almost  instantly 
killed.  The  testimony  of  the  defendants 
also  tends  to  show  that  the  reason  WilUamB 
did  not  succeed  In  shooting  or  shooting  at  the 
posse  was  that,  for  some  unexplained  cause, 
the  mechanism  of  his  gun  could  not  be  made 
to  work,  or,  in  the  language  of  the  witnesses, 
"his  gun  hung  up  on  him."  Dempsey  West 
in  his  own  behalf  testified  that,  when  he  ap- 
proached one  of  the  doora  of  the  Lawson 
house,  he  heard  a  hnrrled  shuffling  of  feet, 
and  Instantly  a  fusUade  of  pistol  shots  were 
flred  within,  and  he  heard  also  a  voice  which 
he  took  to  be  Lewis'  crying,  "Halt!  Halt!" 
and  that  at  this  Juncture  the  door  was 
thrown  open,  and  a  man  whom  he  thought 
was  Williams  sprang  out,  and  with  him  came 
a  vblume  of  powder  smoke  which  had  been 
confined  In  the  room  before  the  door  was 
opened;  that  believing  the  man  who  sprang 
out  of  the  door  to  be  Williams,  and  that  he  had 
killed  Lewis  and  was  coming  to  kill  him,  he 
raised  his  gun  and  fired,  with  the  result  that 
Esrom  Lawson  fell  dead  at  his  feet;  that  he 
did  not  know  Lawson  at  all,  did  not  know 
he  was  in  the  house,  and  had  no  desire  or 
motive  to  injure  him  in  any  way;  that  he 
believed  it  was  Williams  whom  he  had  shot, 
and  did  not  find  out  that  it  was  Lawson  for 
some  little  time  afterwards.  The  three  men 
composing  the  posse  at  once  sought  the  sher- 
iff of  Whitley  county,  and  surrendered  them- 
selves. They  were  afterwards  indicted,  with 
the  result  above  mentioned. 

The  commonwealth  challenges  the  com- 
petency of  the  testimony  of  the  officers  in 
Franklin  county  as  to  the  declarations  made 
by  Williams  that,  when  he  had  served  his 
time  in  the  penitentiary,  he  intended  to  re- 
turn home  and  kill  all  the  persons  who  had 
been  Instrumental  In  securing  his  conviction. 
We  think  this  evidence  was  competent.  The 
trial  court,  as  we  shall  hereafter  show,  cor^ 
rectly  ruled  that  the  warrant,  and  the  ap- 
pointment of  Lewis  as  special  bailiff  to  ex- 
ecute it,  did  not  Justify  the  posse  In  making 
the  arrest,  but  that  they  were  authorized, 
if  they  had  reasonable  grounds  to  believe 
a  felony  had  been  committed  and  the  felon 
was  at  large,  to  arrest  him  without  a  war- 
rant   The  declaration  of  Williams  that  he 


intended  to  kill  the  members  of  the  Bays 
family  who  prosecuted  him  when  he  returned 
home  was  competent  to  show^that  the  shoot- 
ing of  Levi  Bays  was  felonious;  and  it  was 
also  competent  to  show  that  Williams  was  a 
bloody-minded  and  desperate  man,  and  the 
necessity  on  the  part  of  the  posse  to  l>e  on 
their  guard  when  they  undertook  to  arrest 
him.  In  other  words,  the  defendants  wen- 
entitled  to  have  the  Jury  thoroughly  under- 
stand the  danger  of  their  situation  in  under- 
taking to  arrest  Williams;  and  bis  declara- 
tions to  murder,  made  in  Frankfort,  coupled 
with  what  he  did  when  he  returned  home, 
were  all  calculated  to  establish  his  desperate, 
dangerous,  and  lawless  character.  The  de- 
fendants were  Justified  in  shooting  much 
more  quickly  in  dealing  with  a  man  of  the 
character  of  "General"  Williams  than  they 
would  have  been  in  undertaking  to  arrest  a 
less  ferocious  man.  Therefore  all  the  evi- 
dence of  his  declarations  as  to  what  he  in- 
tended to  do  to  the  Bays  family,  in  the  light 
of  what  afterwards  happened,  was  compe- 
tent 

We  think  the  court  erred  in  the  instruc- 
tions in  so  far  as  they  relate  to  Dempsey 
West  having  aided  and  abetted  Lewis  or 
Johnson  in  killing  Esrom  Lawson.  In  fonn 
the  Instructions  on  this  subject  are  not  open 
to  criticism;  but  there  was  no  evidence 
which  Justified  their  being  given.  The  in- 
dictment it  is  true,  consisted  of  several 
counts,  in  some  of  which  West  is  charged 
with  having  aided  and  abetted  Lewis  and 
Johnson  In  killing  Lawson;  but  the  evidence, 
without  any  contrariety  or  contradiction, 
sliowed  tluit  West  alone  killed  Lawson.  He 
testified  to  this  fact  himself,  and  all  of  thf 
eyewitnesses,  both  for  the  commonwealth 
and  for  the  defendants,  corroborated  him 
on  this  point  This  being  true,  the  court 
should  have  omitted  all  .reference  to  the  de- 
fendant as  being  an  alder  or  abettor  of  I^w- 
l3  or  Johnson,  and  confined  its  instructions 
alone  to  the  principles  of  law  arising  from 
the  evidence  that  West  alone  killed  Lawson. 

The  most  insistent  complaint  that  the  com- 
monwealth makes  as  to  the  Instructions  is 
in  the  giving  of  No.  6,  which  is  as  follows: 
"Neither  the  warrant  of  arrest  issued  by  the 
Magistrate  Bnrch  for  the  arrest  of  General 
WUllanis,  nor  the  indorsement  thereon,  ad- 
mitted in  evidence,  gave  authority  to  defend- 
ants or  to  either  of  them  to  arrest  said  Wil- 
liams, and  the  evidence  as  to  the  issual  of 
said  warrant,  the  Indorsement  thereon,  and 
all  that  was  done  under  It  may  be  considered 
in  connection  with  the  other  evidence  to 
throw  light  on,  and  to  illustrate,  the  situa- 
tion of  the  parties  and  the  motive  prompt- 
ing their  conduct  But  if  defendants  had 
reasonable  grounds  to  believe  that  said  Wil- 
liams had  committed  a  felony  in  Knox 
county,  Ky.,  and  had  not  been  arrested  there- 
for, defendants  had  the  right  to  arrest  him 
therefor,  and  to  use  such  force  as  reason- 
ably appeared  to  them  to  be  necessary  to 
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accomplish  the  arrest  Bat  In  making  the 
arrest  it  was  the  duty  of  the  defendants  or 
one  of  them  to  first  inform  Williams,  if  he 
gave  them  a  reasonable  opportunity  to  do 
so,  of  the  Intention  to  arrest  him  and  of  the 
offense  charged  against  him,  unless  he  al- 
ready knew  of  snch  Intention  and  charge. 
.If  he  already  knew  of  said  intention  to  ar- 
rest falm  and  the  charge  against  htm,  it  was 
his  duty  to  peaceably  submit  to  arrest.  And 
If  you  believe,  from  the  evidence,  £hal  de- 
fendants went  to  the  house  where  the  said 
Esrom  Lawson  was  killed,  not  intending  to 
kill  blm  or  said  Williams,  or  to  do  them  or 
either  of  them  any  great  bodily  harm,  but 
only  to  arrest  the  said  Williams,  and  at  a 
time  when  defendants  had  reasonable 
grounds  to  believe  that  said  Williams  bad 
committed  a  felony  and  had  not  been  ar- 
rested therefor,  and  that  said  Williams  did 
not  have  reasonable  grounds  to  believe  that 
defendants  or  any  one  or  more  of  them  In- 
tended to  kill  him  or  to  do  blm  some  great 
bodily  barm,  but  that  he  then  and  there  first 
attempted  to  kill  defendants  or  one  of  them, 
or  to  do  them  or  one  of  them,  some  great 
Iwdily  harm,  and  defendant  West  believed 
and  had  reasonable  grounds  to  believe  he 
was  or  the  defendants  Lewis  and  Johnson 
were,  or  one  of  them  was,  then  and  there, 
in  danger  of  death  or  of  the  infliction  of 
some  great  bodily  harm  at  the  hands  of  the 
said  Williams,  or  the  said  Esrom  Lawson, 
or  any  person  acting  at  the  time  with  them 
or  with  either  of  them,  and  that  to  shoot  at 
and  kill  Williams  was  necessary,  or  appear- 
ed to  the  defendant,  in  the  exercise  of  a 
reasonable  Judgment,  to  be  necessary.  In  or- 
der to  avert  said  danger,  either  real  or  to 
the  defendant  apparent,  and  In  such  shooting 
by  defendant  West,  if  be  did  shoot  he  be- 
lieved in  good  faith  and  had  reasonable 
jrronnds  to  believe  be  was  shooting  at  said 
Williams  and  said  Lawson,  was  thereby  kill- 
ed, yon  ought  to  find  the  defendant  not  guilty 
on  the  ground  of  self-defense  and  apparent 
necessity,  or  the  defense  of  another  or  ap- 
parent necessity.  On  the  other  hand.  If  you 
shali  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  West 
did  not  believe  and  did  not  have  reasonable 
grounds  to  believe  that  his  life  or  person, 
or  the  life  or  person  of  the  defendants  Lewis 
and  Johnson,  or  one  of  them,  was  in  danger 
at  the  bands  of  Williams  or  said  I^awson  or 
any  person  acting  with  them  or  either  of 
tbem,  but  that  said  West  first  willfully  and 
feloniously,  or  that  said  Lewis  and  Johnson, 
or  one  of  them,  first  willfully  and  felonious- 
ly assaulted  said  Williams  with  a  deadly 
weapon,  placing  his  life  in  danger,  or  bis 
person,  of  some  great  bodily  harm,  and  that 
defendant  West  willfully  and  feloniously 
aided,  assisted,  advised,  abetted,  counseled, 
or  encouraged  vhe  said  Lewis  and  Johnson, 
or  either  of  them,  to  so  willfully  and  fe- 


loniously assault  said  Willlaras  with  a  dead- 
ly weapon,  and,  in  doing  so,  defendant  or 
the  said  Lewis  and  Johnson  made  the  harm 
or  danger  to  himself  or  themselves,  if  any 
there  was,  necessary  or  excusable  on  the  part 
of  Williams  or  said  Lawson  In  his  own  neces- 
sary or  reasonably  apparent  necessary  self- 
defense,  you  should  not  In  that  event  excuse 
defendant  on  the  ground  of  self-defense." 
The  foregoing  Instruction  certainly  does  not 
err  in  favor  of  the  defendant  or  against  the 
commonwealth.  In  it  the  court  correctly 
told  the  Jury  that  neither  the  warrant  of  ar- 
rest Issued  by  the  Justice  nor  the  indorse- 
ment thereon  gave  authority  to  the  defend- 
ants to  arrest  Williams.  None  of  the  posse 
were  peace  officers,  and  the  only  occasion  up- 
on which  private  persons  are  justified  In  un- 
dertaking an  arrest  Is  where  they  have  rea- 
sonable grounds  to  believe  that  a  felony  has 
been  committed  and  the  felon  Is  at  large; 
or  where  they  are  ordered  by  a  magistrate 
or  Judge  to  arrest  a  person  committing  a 
public  offense  In  the  magistrate's  or  Judge's 
presence.  Sections  37,  38,  Cr.  Code  Prac; 
Wright  V.  Commonwealth,  85  Ky.  123,  2  S. 
W.  904;  Begley  v.  Commonwealth,  60  S.  W. 
847,  22  Ky.  Law  Rep.  1546;  Bates  v.  Com- 
monwealth, 16  S.  W.  528,  13  Ky.  Law  Eep. 
132;  Salisbury  v.  Commonwealth,  79  Ky. 
425.  The  court  also  properly  told  the  Jury 
that,  if  the  defendants  had  reasonable 
grounds  to  believe  that  Williams  had  com- 
mitted a  felony  and  was  at  large,  they  bad  a 
right  to  arrest  him  therefor  without  a  war- 
rant, and  to  use  such  force  as  reasonably  ap- 
peared to  them  to  be  necessary  to  accomplish 
the  arrest;  and  It  might  have  been  added 
with  propriety  that  the  force  used.  If  neces- 
sary, might  be  extended  even  to  the  taking 
of  the  defendant's  life.  Reed  v.  Common- 
wealth, 100  S.  W.  856,  30  Ky.  Law  Rep.  1212, 
and  the  authorities  therein  cited.  Without 
further  analysis  of  the  Instruction  complain- 
ed of,  we  deem  It  sufficient  to  say  that,  with 
the  suggestion  above  made,  it  fairly  states 
the  principles  of  law  to  which  It  Is  directed, 
and,  as  said  before,  certainly  does  not  err 
In  favor  of  the  defendant. 

The  other  Instructions  of  the  court  are 
not  complained  of  by  the  commonwealth, 
and,  except  as  corrected  in  this  opinion,  are 
not  subject  to  criticism,  all  of  which  Is  cer- 
tified. 


WOODS  et  al.  v.  WOODS'  ADM'R. 
(Court  of  Appeals  of  Kentucky.    Oct.  80,  1908.) 

1.   INSTJBANCE    (8    212*) —AflSiaNMENT  — CON- 
TRACT—PABTIES—MENTAI,  CAPAcrnr. 

Evidence   held  to  show  that   insured   was 

mentally  capable  of  contracting  with  her  sons 

to  pay  the  premiums  on  her  life  policy  and  take 

the  proceeds- at  her  death. 
[Ed.  Note.— For  other  cases,  see  "  Insurance, 

Cent.  Dig.  S  481 ;    Dec.  Dig.  §  212.*] 
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1901  sbe  bad  her  life  insured  in  the  Eqnirable 


2.  IsscxAScz  H  116*)— Ijvs  Ixsukaxce— Ix- 

SCt^BLB  IXTESEST— PaSEXT  ASD  CHXLA. 

The  iHatio^Aip  between  parent  and  duld 
is  itself  raficient  to  give  either  an  ioanrable  in- 
tctest  in  the  life  o{  the  other. 

(Ed.  Note.— For  other  eaaca.  aw 
Gent.  Dig.  i  iSO:   Dec  Dig.  |  11&*) 
X  Issp^AXCz  a  122*)  —  Ljfe  Ixbckascs  — 

COXTBACT    WJTH    STSASeEB   TO   PaT    PSKU- 

cxa. 

Whete  a  mother  oontraeted  witt  her  sona 
to  pay  picmimiia  on  her  titf  policy  and  take 
the  proeeed*  at  her  death,  an  agnement  between 
the  aons  and  a  ii^)liew  of  insared.  who  liad  no 
insoraUe  intereat.  that  he  should  famish  one- 
third  of  the  premiama  and  have  one-third  of  the 
pioteed*  of  toe  policy  did  not  affect  the  validity 
of  the  policy  or  affect  the  sons'  interest  therein. 

(Ed.  Note.— For  other  cases,  sw  Instumnoe, 
Cent.  IHg.  {  lee:    Vec  Dig.  i  lit'l 

Appeal  from  Circnlt  Conrt,  Sbellv  County. 

"TTo  be  ofBdally  reported." 

Petition  by  H.  C  Riser,  administrator  of 
Sarab  E.  Woods  for  advice  as  to  the  distri- 
bntion  at  the  proceeds  of  ber  life  policy,  to 
whidi  Joe  Woods  and  another  filed  a  cotmter- 
dalm  and  cross-petition.  From  a  jndjnnent 
awarding  croas-petitioDers  insufficient  relief, 
they  aH>eaL  Rerosed  and  remanded,  with 
directions. 

P.  J.  Beard,  for  appellants.  Gilbert  ft 
Gilbert  and  J.  C  Beckham  ft  Son,  for  ap- 
pelleeL 

CI<AT,  C  Sarah  E.  Woods  died  Intestate  on 
the  14tb  of  March.  1907.  leaving  as  her  heirs 
at  law  the  appellants,  Joe  Woods  and  Sam 
Woods,  and  the  appellees,  Oad  Woods.  Artbnt 
Wood?.  Slary  Woods,  and  others.    In  the  year  ' 


Life  Assurance  Society  in  the  soon  of  $10,000. 
At  the  time  sbe  obtained  the  policy  of  insur- 
ance sbe  entered  into  a  contract  with  appel- 
lants, Joe  Woods  and  Sam  Woods,  by  which 
it  was  agreed  that  they  should  pay  the  In- 
surance premiums  <m  the  policy,  and  in  con- 
sideration thereof  they  should  be  oititled  to 
the  proceeds  at  ber  death.  At  the  same  time 
they  entered  into  an  agreement  with  George 
T.  Woods,  a  nephew  ot  Sarah  E.  Woods,  by 
whidi  he  agreed  to  furnish  appellants  one- 
third  of  the  preminms  due  on  the  policy,  and 
in  consideration  thereof  was  to  share  in  one- 
third  of  the  proceeds.  Upon  the  death  of  j 
Sarah  E.  Woods  tbe  Equitable  Life  Assnr-  i 
ance  Society  paid  the  $10,000  to  H.  C.  Rlner. 
wiio  bad  qualified  as  ber  administrator.  He 
instituted  this  action  in  the  Shelby  circuit 
cjurt  for  the  purpose  of  obtaining  the  ad- 
rire  and  direction  of  the  court  as  to  how  tbe 
fund  should  be  distributed  and  to  whom  paid. 
To  this  petition  Joe  Woods  and  Sam  Woods 
by  answer,  counterclaim,  and  cross-petition 
set  up  the  agreement  above  referred  to,  al- 
i*"***!  that  they  had  paid  tiie  annual  premium 
of  JT.TS.r.O  for  the  years  1000.  1001.  19<>2, 
1903.  1904.  1005.  and  1906.  and  ass«Tted  claim 
to  the  entire  proceeds  of  the  policy  of  $10.- 
000.    To  this  a  reply  was  flied  by  the  other 


beiiB,  the  aii|>eUees  herein,  in  wUcfa  thej 
«m«iiiimI  that  tlie  agreement  between  appel- 
lants and  their  motiier  was  procnred  by 
fraud,  that  Ae  was  not  mentally  capable  of 
entertais  into  an  agicenient,  and  that  appd- 
lants  had  no  inanratde  Interest  In  tbe  life  of 
their  mother.  On  submission  of  the  case 
the  trial  court  rendeted  an  opinitm  and  judg- 
ment baaed  tbereoo,  bj  wliich  it  was  held 
that  the  poUcr  was  iasoed  on  the  life  of  Sa- 
rah E.  Woods,  payable  hr  ItB  terms  at  her 
death  to  her  estate;  diat  a  written  contract 
was  entered  Into  between  her  and  two  of  her 
•ona,  the  atyellants,  tty  which  they  were  to 
pay  tbe  jearly  pcemlnma,  and  be  tbe  benefi- 
ciariea  of  tbe  poUcy;  that  these  sons  made 
an  agreement  with  George  T.  Woods,  by 
which  he  waa  to  receive  one-third  of  the  pro- 
ceeds of  the  policy,  npon  paying  to  tbem  one- 
third  oC  the  premiums;  that  the  premiums 
were  all  paid  by  the  appdlants ;  that  George 
T.  Woods,  and  his  administrator  after  his 
death,  paid  to  tbe  aiH>cUants  ffloe-third  of  tbe 
premlnmaL  Tbe  court  then  directed  that  the 
administrator  pay  to  the  appellants  the  pre- 
miums paid  by  them  on  the  policy,  with  in- 
terest thereon  ftom  tbe  dates  of  tbe  respec- 
tlve  paymoitB  until  paid;  that  the  balance 
of  tbe  $10,000  was  a  part  of  tbe  estate  of 
Sarah  E.  Woods,  and  was  ordered  to  be  held 
and  so  accounted  for  by  tbe  administrator. 
From  the  judgment  ao  entered,  this  appeal 
Is  prosecuted. 

Tbe  trial  court  seems  to  bare  disregarded 
the  plea  of  fraud  and  of  mental  incapacity, 
and  we  think  properly  so.  Tbe  evidence  in 
this  case  conduces  to  show  that  Sarah  E. 
Woods  was  a  woman  of  fine  common  sense, 
and  that  sbe  knew  how  to  attend  to  and 
manaee  her  own  affairs.  When  she  took  ont 
the  policy  she  understood  perfectly  well  the 
nature  of  the  contract  which  she  had  made 
with  appellants.  There  is  also  evidence  to 
the  effect  that  the  same  privilege,  of  taking 
out  insurance  on  her  life,  was  accorded  to 
her  other  children,  but  that  they  failed  to 
avail  themselves  of  it.  All  along  they  knew 
of  the  existence  of  the  policy  in  question  and 
of  the  fact  that  appellants  were  paying  the 
premiums  thereon  in  pursuance  of  the  con- 
tract by  the  terms  of  whidi  they  expected  to 
secure  the  proceeds.  However,  the  trial 
court  held  that  appellants,  who  were  the 
sons  of  Sarah  E  Woods,  had  no  insurable  in- 
terest in  the  life  of  their  mother.  The  court 
seems  to  have  proceeded  upon  the  idea  that 
some  other  element,  such  as  that  of  support 
or  a  pecuniary  interest  In  the  life  of  tbe 
mother,  was  necessary  in  addition  to  the  re- 
lationship which  existed  between  the  mother 
and  her  sons.  Appellees  below  seem  to  have 
reli<?«l.  and  the  conrt  Itself  appears  to  have 
based,  its  opiDion  npon  the  doctrine  laid 
down  in  tbe  case  of  Life  Insurance  Ck>mpan.v 
V.  OWcili.  100  Fed.  800.  45  C.  C  A.  641.  54 
L.  R.  A.  223.    In  that  case  it  was  decided  by 
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tbe  Clrcnit  Court  of  Appeals  that  "an  adult 
son  has  uot  from  the  bare  fact  of  relation- 
ship, an  Insurable  Interest  In  tbe  life  of  his 
father."  This  case  followed  the  English  doc- 
trine. Tbe  latter  doctrine,  however,  was 
based  upon  the  statute  14  Geo.  Ill,  c.  48, 
which  provided  that,  to  support  insurance 
on  the  life  of  another,  there  must  have  been 
a  pecuniary  interest  on  the  part  of  the  In- 
sured In  the  life  of  the  assured,  and  the 
Interest  ordinarily  growing  out  of  relation- 
ship or  consanguinity  la  not  alone  suiBcIent. 
Although  having  no  similar  statute,  the  courts 
of  several  states  have  adopted  the  English 
doctrine.  With  all  due  deference  to  the 
courts  thus  holding,  we  are  of  the  opinion 
that  the  rule  announced  by  them  does  not 
accord  with  the  weight  of  authority,  and  Is 
not  based  upon  so.nnd  reasoning. 

In  tbe  recent  case  of  Hess'  Adm'r  v.  Segen- 
felter,  etc.,  105  S.  W.  476,  32  Ky.  Law  Rep. 
225,  14  li.  R.  A.  CN.  S.)  1172,  this  court,  in 
discussing  the  question  of  insurable  interest, 
said :  "It  has  been  held  a  son  has  an  insur- 
able Interest  in  the  life  of  his  father  (Re- 
serve Mutual  Life  Ins.  Co.  y.  Kane,  81  Pa. 
154,  22  Am.  Rep.  741);  a  father  has  an  in- 
surable interest  in  the  life  of  his  child  (Wil- 
liams V.  Washington  Life  Ins.  Co.,  31  Iowa, 
541) ;  sisters  and  brothers  have  an  insurable 
Interest  in  the  life  of  each  other  (May  on 
Insurance,  {  107) ;  a  wife  has  an  insurable 
Interest  In  the  life  of  her  husband,  and  a 
husband  in  the  life  of  his  wife  (Currier  v. 
Continental  Life  Ins.  Co.,  57  Vt  496,  52  Am. 
Rep.  134;  Ky.  St.  1903,  8  634) ;  a  person  de- 
pendent upon  the  life  of  another  has  an  in- 
surable interest  in  that  life  (Lord  v.  Dall,  12 
Mass.  115,  7  Am.  Dec.  88) ;  a  granddaughter 
has  not  an  insurable  interest  in  the  life  of 
her  grandfather,  nor  has  a  nephew,  as  such, 
an  Insurable  Interest  In  the  life  of  an  aunt, 
nor  a  son-in-law  an  insurable  interest  in  the 
life  of  his  mother-in-law  (May  on  Insurance, 
f  107).  In  Singleton  v.  St.  Louis  Ins.  Co., 
G6  Mo.  63,  27  Am.  Rep.  321,  an  uncle  was 
held  not  to  have  an  insurable  interest  in  the 
life  of  his  nephew.  In  Burton  v.  Connecticut 
Mut.  Life  Ins.  Co.,  119  Ind.  207,  21  N.  B. 
746,  12  Am.  St.  Rep.  405,  tbe  court  held  that 
a  grandchild  had  no  insurable  interest  in  the 
life  of  his  grandfather.  A  stepson  has  no 
insurable  Interest  in  tbe  life  of  his  step- 
father, where  he  has  a  separate  home  and 
family  of  his  own.  United  Brethren  Mutual 
Aid  Society  v.  McDonald,  122  Pa.  324,  15  Atl. 
438,  1  L.  R.  A.  238,  9  Am.  St.  Rep.  111. 
"These  authorities  Illustrate  the  limitations 
that  have  been  placed  on  insurable  Interest, 
and  the  extent  to  which  the  courts  bare 
gone  in  an  effort  to  prevent  wagering  and 
speculative  contracts  of  insurance.  Although 
an  examination  of  them  will  show  various 
reasons  for  the  conclusion  reached,  it  may 
safely  be  said  that  the  relationship  of  cred- 
itor and  debtor  must  exist,  or  that  the  ben- 
eficiary must  have  or  expect  some  pecuniary 
relief,  benefit,  or  advantage  from  the  contin- 
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nance  of  the  life  of  the  Insured,  or  the  rela- 
tionship growing  out  of  ties  of  blood  or 
marriage  must  be  so  close  as  to  Justify  the 
well-founded  belief  that  loss  or  disadvantage 
would  naturally  and  probably  arise  to  the 
party  in  whose  favor  the  policy  is  written 
from  the  death  of  the  person  whose  life  is 
Insured.  Generally,  the  courts  have  endeav- 
ored to  make' insurable  interest  dependent  on 
the  question  that  pecuniary  loss  would  pre- 
sumably result  to  the  beneficiary  from  the 
death  of  the  insured;  but,  where  the  rela- 
tionship, as  in  the  case  of  husband  and  wife, 
parent  and  child,  sister  and  brother,  is  so 
close  as  to  preclude  tbe  probability  that 
mercenaiy  motives  would  induce  the  sacrifice 
of  life  to  gain  the  insurance,  the  element  of 
pecuniary  consideration  Is  not  deemed  essen- 
tial to  sustain  the  validity  of  the  policy." 

Prior  to  the  above  opinion  the  doctrine 
that  a  son  bad  an  insurable  interest  In  the 
life  of  his  parent  was  recognized  In  Beard 
V.  Sharp,  100  Ky.  606,  88  S.  W.  1057.  In 
Wamock  v.  Davis,  104  D.  S.  779,  26  L.  Ed. 
926,  the  rule  is  thus  stated:  "It  Is  not  neces- 
sary that  the  expectation  of  advantage  or 
benefit  should  l>e  always  capable  of  pecimiary 
estimation;  for  a  parent  has  an  insurable 
interest  in  the  life  of  bis  child,  and  a  child 
In  the  life  of  his  parent,  a  husband  in  the 
life  of  hiB  wife,  and  a  wife  in  the  life  of 
her  husband.  The  natural  affection  in  cases 
of  this  kind  is  considered  as  more  powerful — 
as  operating  more  efficaciously — to  protect 
the  life  of  the  insured  than  any  other  consid- 
eration." In  25  Cyc.  p.  704,  the  doctrine 
is  thus  laid  down:  "It  has  sometimes  heeu 
said  in  definite  terms  that  the  relationship 
of  parent  and  child,  without  right  or  liabili- 
ty as  to  support,  and  without  other  direct 
pecuniary  Interest,  is  not  sufficient  to  sus- 
tain a  policy  taken  by  one  on  the  life  of  the 
other.  But  a  more  liberal  rule  seems  to  be 
supported  by  many  authorities,  in  accordance 
with  which  such  relationship  is  sufficient  in 
itself  to  show  such  Interest  as  will  support 
a  policy"  by  the  one  on  tbe  life  of  the  other." 
Among  the  cases  recognizing  this  doctrine 
may  be  dted  the  following:  Valley  Mutual 
Life  Association  v.  Teewalt,  79  Va.  423 ;  Re- 
serve Mutual  Insurance  Co.  v.  Kane,  81  Pa. 
154,  22  Am.  Rep.  741;  Equitable  Life  In- 
surance Co.  V.  Hazelwood,  75  Tex.  338,  12  S. 
W.  621,  7  L.  R.  A.  217,  16  Am.  St  Rep.  893; 
Tucker  v.  Mutual  Benefit  Life  Co.,  121  N.  Y. 
718,  24  N.  E.  1102;  Trenton  Mutual  Life 
Insurance  Co.  v.  Johnson,  24  N.  J.  Law,  576 ; 
Hllliard  v.  Sandford,  4  Ohio  N.  P.  363. 

In  speaking  of  the  duties  due  from  chil- 
dren to  their  parents,  Blackstone  (1  Lewis' 
Ed.  p.  428)  says:  "The  duties  of  children 
to  their  parents  arise  from  a  principle  of 
natural  Justice  and  retribution ;  for  to  those 
who  gave  us  existence  we  naturally  owe  sub- 
jection and  obedience  during  our  minority, 
and  honor  and  reverence  ever  after.  They 
who  protected  the  weakness  of  our  infancy 
are  entitled  to  our  protection  In  the  inflrmi- 
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ty  of  their  age.  They  who  by  enstenance  and 
education  have  enabled  the  offspring  to  pros- 
per ought  in  retnm  to  be  supported  by  that 
offspring  In  case  they  stand  in  need  of  as- 
sistance. Upon  this  principle  proceed  all  the 
duties  of  children  to  their  parents,  which  are 
enjoined  by  positive  laws."  It  may  be  safely 
said  that  no  xelationship  in  life,  arising 
from  ties  of  blood,  is  more  sacred  or  more 
binding  than  that  of  parent  and  child.  Aa 
the  mother  looks  Into  the  ^es  of  her  child 
and  uses  every  effort  to  guard  it  from  harm 
and  prolong  its  life,  so  the  child  as  matniily 
comes  raises  a  strong  arm  to  protect  her  In 
her  old  age,  and  looks  with  fear  to  the 
time  when  she  will  be  taken  away.  Thus 
every  common  instinct,  to  say  nothing  of 
love  and  affection,  makes  each  interested  in 
the  long  life  of  the  other.  With  such  a  tie 
imlting  parent  and  child,  we  cannot  accede  to 
the  doctrine  that  some  pecimiary  loss  or 
disadvantage  must  result  to  the  son  from 
the  death  of  his  mothcfr  in  order  that  he  may 
be  interested  in  the  continuation  of  her  life. 
We,  therefore,  conclude  that  the  relatlon- 
sbip  between  parent  and  child  is  of  itself 
sufficient  to  give  either  an  insurable  Interest 
in  the  life  of  the  other,  and  that  no  other 
element  Is  required. 

Nor  do  we  think-  the  fact  that  api)elIantB 
entered  into  a  contract  with  George  T. 
Woods,  by  which  he  was  to  furnish  one-third 
of  the  premiums  and  to  share  in  one-third 
of  the  proceeds  of  the  policy,  had  the  effect 
of  Invalidating  the  policy  so  far  as  the  ap- 
pellants are  concerned.  This  precise  ques- 
tion was  before  this  <!ourt  in  the  case  of 
Beard  v.  Sharp,  supra.  There  the  son  had 
for  a  number  of  years  paid  the  premium  on 
the  policy  of  insurance  on  the  life  of  his 
mother  Issued  for  his  benefit.  After  paying 
several  premiums  he  caused  a  new  certificate 
to  be  issued,  making  himself  and  a  stranger 
joint  beneflciarles,  the  stranger  agreeing  to 
pay  the  premiums.  This  court  held  that  the 
son  was  entitled  to  the  whole  amount  of  the 
proceeds  of  the  policy,  less  the  premiums 
paid  by  the  stranger,  with  the  Interest  there- 
on, and  further  held  that  the  insurance  was 
not  invalidated  by  the  designation  of  a  per- 
son prohibited  by  law  from  being  a  beneficia- 
ry. Indeed,  it  may  be  said  to  be  the  general 
rule  that  a  contract  of  insurance  is  not  in- 
validated by  the  designation  of  a  person  pro- 
hibited by  law  to  be  a  beneficiary.  Caudell 
V.  Woodward,  96  Ky.  646,  29  S.  W.  614; 
Welgelman  v.  Bronger,  96  Ky.  132,  28  S.  W. 
334 ;  Wamock  v.  Davis,  104  U.  S.  775,  26  L. 
Ed.  924. 

Being  of  the  opinion  that  Sarah  E.  Woods 
was  mentally  capable  of  contracting,  and 
that  no  fraud  was  practiced,  either  upon 
her  or  appellees  herein,  in  securing  the  con- 
tract of  insurance,  that  the  subsequent. con- 
tract made  by  appellants  with  George  T. 
Woods  did  not  affect   the  validity  of  the 


policy,  or  appellant's  interest  therein,  and 
that  the  relationship  existing  between  appel- 
lants and  their  mother  was  sufficient,  in  and 
of  Itself,  to  give  them  an  insurable  interest 
in  her  life,  we  tber^ore  conclude  that  appel- 
lants are  entitled  to  the  whole  proceeds  of 
the  policy. 

For  the  reasons  given,  the  judgment  is  re- 
versed, and  cause  remanded,  with  directions 
to  enter  judgment  in  conformity  with  this 
opinion. 


McFARIAND'S  ADM'R  v.  LOUISVILLE  ft 

N.  R.  CO. 
(Court  of  Appeals  of  Kenta<^.    Oct.  30.  1908.) 

1.  EXXCCTOBS    AWD    ADiaiTISniATOBS    (§    29*)— 

Afpoimhent    of    ADM151STKA.TOB— Vaxjd- 

ITT. 

Under  Ky.  St  1903,  H  3896,  3897,  requir- 
ing the  granting  of  administration  to  relations 
of  decedent  on  their  applying  therefor,  and  au- 
thorizing the  appointment  of  any  other  person 
where  no  application  by  relations  is  made  with- 
in a  specified  time,  the  appointment  of  a  stran- 
ger, made  within  the  time  relations  might  apply 
tor  their  appointment,  is  not  void,  but  voidable 
only. 

[Ed.  Note.— For  other  cases,  see  E^zecntors  and 
Administrators,  Cent.  Dig.  {  177;  Dec  Dig.  | 
29.»] 

2.  EXECUTOBS    AND    ADMINISTaATOBS    (J    29*)— 

Reuovaj,  or  Adminisibatob— VAi-iDiTr  or 

Pbiob  Acts— Statutes. 

Under  Ky.  St.  1903,  {  3848,  providing  that 
lawful  acta  by  an  administrator  subsequently 
removed  shall  remain  valid  and  independent 
thereof,  the  lawful  acts  of  an  administrator 
holding  under  a  voidable  appointment  are  valid 
notwitDstanding  his  subsequent   removal. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Admhiistrators,  Gent.  Dig.  {  177 ;  Dec  Dig.  { 
29.»]  I 

3.  ExEonroBS  ahd  Admiristbatobs  (|  29*)— 
Claims  in  Pavob  of  EIstate— Compbokise— 
Validitt. 

Under  Ky.  St.  1903,  {  3882,  authorising  « 
personal  representative  to  compromise  any  claim 
for  damages  for  the  death  of  decedent,  an  admin- 
istrator acting  under  a  voidable  appointment 
may  compromise  a  claim  for  decedent's  death. 

iEd.  Note.— For  other  cases,  see  Executors  and 
ministrators,  Dec  Dig.  (  29.*] 

4.  Pleading  (§  34*)— Constbuctiow. 

The  language  of  a  pleading  must  be  con- 
strued most  strictly  against  the  pleader. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  66;   Dec  Dig.  {  34.*] 

5.  Notice  (§  1*1— Knowledge— NATtJSE. 

The  fact  that  a  person  could  learn  of  a 
thing  is  not  equivalent  to  knowledge,  especially 
where  the  facts  alleged  do  not  show  that  there 
was  anything  to  put  him  upon  notice. 

[Ed..  Note.— For  other  cases,  see  Notice,  Dec 
Dig.  {  1.*] 

6.  ExECirroBS  and  Adutnistbatobs  (f  29*)— 
Acts  of  Aduinistbatob  —  Settlement  of 
Claims— Validity, 

A  woman  who  lived  with  decedent  as  his 
wife  qualified  as  his  administratrix,  and  set- 
tled with  a  railway  company  for  the  death  of 
decedent.  There  were  no  circumstances  connect- 
ed with  her  appointment  that  would  lead  one  to 
believe  that  decedent  had  a  lawful  wife  and 
child  in  a  distant  state.     Held,  that  the  settle- 
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ment  was  binding  on  one  appointed  administra- 
tor after  ttie  removal  of  the  woman  from  her 
position  as  administratrix. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  S  177;  Dec.  Dig.  S 
29.*] 

Appeal  from  Circuit  Court,  Whitley 
County. 

"To  be  oflaclally  reported." 

Action  by  Gillls  McFarland's  administrator 
against  the  LoulSTille  &  Nashville  Railroad 
Company.  From  a  Judgment  of  dismissal, 
plaintlfF  appeals.    Affirmed. 

Johnson  &  Snyder,  R.  S.  Rose,  and  T.  Z. 
Morrow,  for  appellant  Benjamin  D.  War- 
Add  «nd  Charles  H.  Moorman,  for  appellee. 

CLAY,  C.  Thia  Is  an  action  by  W.  W.  Mc- 
Farland,  as  administrator  of  GUlis  McFar- 
land,  deceased,  for  damages  for  personal  In- 
juries resulting  in  the  death  of  the  latter. 

Among  other  defenses  the  appellee,  Louis- 
ville &  Nashville  Railroad  Company,  pleaded 
that  at  the  time  of  his  death  the  decedent, 
Glllis  McFarland,  was  a  resident  of  Whitley 
county,  Ky.,  and  died  domiciled  therein ;  that 
thereafter,  on  the  15th  day  of  August,  1904, 
the  Whitley  county  court,  at  a  term  that  day 
duly  held,  appointed  Isabella  McFarland  ad- 
mlnistrati-ix  of  the  estate  of  Gillls  McFar- 
land, deceased;  that  she  accepted  the  ap- 
pointment, and  gave  bond  as  required  by 
law,  and  thereupon  took  the  oath  as  required 
by  law  in  such  cases,  and  was  granted  by  the 
court  letters  of  administration  on  the  estate 
of  said  Gillls  McFarland;  that  thereafter, 
while  she  was  acting  as  such  administratrix, 
she  instituted  an  action  in  the  Whitley  cir- 
cuit court  against  the  defendant  for  dam- 
ages on  account  of  the  death  of  said  Gillls 
McFarland;  that  while  said  action  was  still 
pending  in  that  court,  and  she  was  still  act- 
ing as  administratrix,  the  cause  of  action 
was  duly  adjusted  and  compromised  and  set- 
tied  between  her  and  the  defendant  by  a 
contract,  by  the  terms  of  which  she  agreed 
to  accept  from  the  defendant  the  sum  of 
$200  in  full  compromise  and  satisfaction  of 
tUe  cause  of  action  so  set  out  in  the  petition ; 
that  said  sum  was  then  and  there  paid  to  her 
by  the  defendant,  and  was  accepted  by  her 
as  such  administratrix  in  full  compromise, 
settlement,  and  satisfaction  of  her  cause  of 
action,  and  of  any  and  all  claim  which  the 
estate  of  Gillls  McFarland  had  against  the 
defendant  for  damages  on  accotmt  of  liis 
death;  that  the  defendant  pleaded  and  re- 
lied upon  said  settlement,  compromise,  and 
payment  as  a  bar  to  this  action.  In  reply 
to  the  above  paragraph  of  the  defendant's 
answer,  the  plalntlfC  admitted  the  residence 
of  decedent,  the  qualification  of  Isabella  Mc- 
Farland as  administratrix,  and  the  settle- 
ment with  said  Isabella  as  alleged  in  the 
defendant's  answer;  but  plaintiff  alleged 
that  the  county  court  order  appointing  said 


Isabella  administratrix,  as  well  as'  the  or- 
der of  that  court  qualifying  her  as  such  ad- 
ministratrix, was  absolutely  null  and  void, 
because  said  Isabella  was  not  at  the  time  of 
her  appointment  and  qualification  as.  such 
administratrix  of  said  Gillls  McFarland,  or 
at  the  time  of  the  settlement  of  the  suit 
brought  by  her  as  administratrix  of  the  es- 
tate of  Gillls  McFarland  against  the  de- 
fendant, or  at  the  time  of  the  acceptance  of 
the  $200,  the  sum  agreed  on  In  said  settle- 
ment, or  at  any  other  time,  the  surviving 
wife  of  said  Gillls  McFarland,  nor  was  she 
in  any  wise  related  to  him,  nor  was  she  next 
after  such  surviving  wife,  or  In  any  wise  or 
at  all  entitled  to  a  distribution  of  his  estate 
or  any  part  of  It  Plaintiff  further  alleged 
that  the  appointment  and  qualification  of 
said  Isaliella  McFarland  as  administratrix 
of  said  GUlis  McFarland  occurred  within 
less  than  60  days,  and  before  the  second 
county  court  In  Whitley  county,  after  the 
death  of  Glllis  McFarland ;  that  said  county 
court  was  without  Jurisdiction  to  make  said 
appointment,  and  the  appointment  was,  for 
that  reason,  null  and  void;  and  being,  for 
the  reason  stated,  and  also  for  the  reason 
that  said  appointment  was  In  fraud  of  the 
rights  of  Nola  McFarland  and  the  Infant 
child  of  the  decedent  Hannah  McFarland, 
null  and  void,  it  conferred  no  rights  on  said 
Isabella  to  sue  (m,  compromise,  or  settle  any 
claim  for  or  against  the  estate  of  the  de- 
cedent with  the  defendant  or  any  one  else,  or 
to  administer  any  estate  left  by  him  in 
Whitley  county  or  elsewhere.  Plaintiff  fur- 
ther pleaded  that  on  the  17th  day  of  Septem- 
ber, 1897,  at  Sodth  McAlester,  Ind.  T.,  he,  the 
said  Gillls  McFarland,  was  duly  married  to 
one  Nola  Morten,  who  thereupon  became 
Nola  McFarland,  his  lawful  wife,  and  from 
whom  be  was  never  divorced,  and  that  she, 
said  Nola  McFarland,  was  living  at  the  time 
of  the  death  of  said  Gillls  McFarland,  her 
husband;  that,  at  the  time  of  the  death  of 
Glllis  McFarland,  Nola  McFarland  was  at 
Huntington,  Ark.,  and  had  an  infant  child, 
Hannah  McFarland,  the  issue  of  her  mar- 
riage with  Glllis  McFarland,  and  as  soon  as 
she  learned  of  the  death  of  her  huSband, 
which  was  not  until  after  the  appointment  of 
Isabella  McFarland,  and  after  the  compro- 
mise pleaded  by  defendant,  she  came  to  Ken- 
tucky, and  on  the  12th  day  of  July,  1905,  ap- 
peared in  the  Whitley  county  court  and 
moved  said  court  to  remove  Isabella  McFar- 
land as  administratrix,  and  for  cause  shown 
said  Isabella  was  then  removed,  and  said 
Nola  then  in  writing  waived  her  right  to  be 
appointed  administratrix  of  her  husband 
and  requested  that  plaintiff,  who  is  the  fa- 
ther of  the  decedent,  be  appointed  in  her 
stead,  which  was  done.  By  another  para- 
graph in  the  reply  plaintiff  pleaded  that  all 
the'  foregoing  facts  were  known  to  the  de- 
fendant at  the  time  of  the  settlement  and 
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payment  of  the  money  to  Isabella  McFarland, 
or  that  such  knowledge  was  easily  accessible 
to  It  By  rejoinder  the  defendant  put  in 
issue  all  the  afflrmatlve  allegations  of  the 
reply,  and  further  pleaded  that  many  months 
before  his  death  Glllis  McFarland  was  united 
in  marriage  in  Campbell  county,  Tenn.,  to 
Isabella  Abbott;  that  within  a  few  days 
thereafter  they  came  to  Whitley  county,  Ky., 
and  took  up  their  residence  therein,  and  from 
that  time  until  his  death  they  continued  to 
live  together  as  husband  and  wife,  and  were 
so  recognized  by  their  relatives  and  neigh- 
bors; that,  after  his  death,  the  said  Isa- 
bella appeared  in  the  Whitley  county  court, 
and  moved  the  court  that  she  be  appointed 
as  administratrix  of  the  estate  of  said  Gillis 
McFarland,  deceased,  and  she  was  there- 
upon appointed  by  said  court  as  such  admin- 
istratrix ;  that  she  accepted  the  appointment 
and  duly  qualified  as  such,  and  while  the  ap- 
pointment was  in  full  force  she,  as  such  ad- 
ministratrix, made  with  the  defendant,  in 
good  faith,  the  .compromise  and  settlement 
which  la  pleaded  in  the  answer.  Thereupon 
the  plaintiff  filed  a  demurrer  to  the  above 
paragraph  of  the  rejoinder.  After  considera- 
tion the  court  held  that  the  demurrer  should 
be  carried  back  to  paragraphs  2,  3,  4,  and  5 
Of  the  reply,  which  attacked  the  validity  of 
the  compromise  made  by  defendant  with  Isa- 
bella McFarland,  the  former  administratrix, 
and  also  attempted  to  plead  knowledge  on 
the  part  of  defendant  of  the  facts  connected 
with  the  appointment  of  Isabella  McFarland. 
Appellant  declining  to  plead  further,  his  pe- 
tition was  dismissed,  and  he  is  here  on  ap- 
peal. 

It  Is  the  contention  of  appellant  that  the 
damages  that  may  be  recovered  for  the  death 
of  a  person  are  for  the  benefit  of  his  widow 
and  child;  that  this  right  to  such  damages 
cannot  be  defeated  by  a  settlement  with  an 
administratrix  not  related  to  the  decedent 
and  who  had  no  right  to  qualify;  that  the 
power  of  the  court  under  sections  3896,  3897, 
Ky.  St.  1903,  to  appoint  a  creditor  or  other 
person  as  administrator,  applies  only  where 
the  surviving  husband  or  wife,  or  such  oth- 
ers as  are  next  entitled  to  distribution,  fail 
to  apply  for  administration  at  the  second 
county  court  after  the  death  of  the  intestate ; 
that  in  this  case  the  county  court  did  not 
wait  for  the  second  term  of  the  court,  but 
appointed  Isabella  McFarland  administra- 
trix at  a  time  when  she  had  no  power  to 
qualify  and  he  had  no  power  to  make  the 
appointment,  and  the  appointment  was  conse- 
quently void,  and  all  her  acts  done  In  pursu- 
ance of  said  appointment  were  also  void. 

This  question  has  been  before  this  court, 
and  It  has  been  decided  that  an  appointment 
made  under  such  circumstances  is  not  void, 
but  only  voidable.  In  the  ease  of  Spayd's 
Adm'r  V.  Brown,  etc.,  102  S.  W.  823,  31  Ky. 
Law  Rep.  438,  this  court  said :  "But,  whilst 
the  appointment  of  a  creditor  or  other  per- 
■on  before  the  expiration  of  the  second  coun- 


ty court  day,  after  the  death  of  the  intestate 
is  voidable,  if  any  relative  qualified  to  act 
applies  at  or  before  the  second  county  court 
day,  we  do  not  conceive  that  the  appointment 
of  the  creditor  or  other  person  would  be  ab- 
solutely void."  The  same  doctrine  Is  recog- 
nized in  Buckner'B  Adm'rs  v.  Louisville  & 
Nashville  R.  R,  Co.,  120  Ky.  600,  87  S.  W. 
777;  also  In  the  case  of  Lavlnia  E^stUl  Cun- 
ningham V.  Estelle  Clay's  Adm'r,  112  S.  W. 
852,  opinion  rendered  October  13,  1908.  If 
the  appointment  of  Isabella  McFarland  as 
administratrix  of  Oillis  McFarland  was  not 
void,  but  only  voidable,  what,  then,  was  the 
effect  of  her  acts  done  while  acting  as  ad- 
ministratrix? In  18  Oyc.  p.  141,  the  doctrhie 
is  thus  stated:  "As  a  general  rule,  all  acts 
by  an  executor  or  administrator  done  In  the 
due  and  legal  coarse  of  administration  are 
valid  and  binding,  even  though  the  appoint- 
ment is  voidable  and  the  letters  issued  by 
the  court  are  afterward  revoked  or  the  in- 
cumbent discharged  from  his  trust,  and  he 
will  be  protected  in  all  lawful  and  bona  fide 
acts  done  before  revocation  of  his  letters." 
In  People  v.  Cole,  84  111.  327,  it  was  held 
that  the  receipt  of  an  administrator  regular- 
ly appointed  will  bar  any  subsequent  action 
for  the  recovery  of  the  debt,  notwithstanding 
irregularities  may  have  intervened  in  the  ap- 
pointment of  the  administrator  which  would 
be  fatal  upon  appeal  or  error.  Chancellor 
Kent  (2  Com.  413)  says:  "It  is  the  received 
doctrine  that  all  sales  made  in  good  faith, 
and  all  lawful  acta  done,  either  by  adminis- 
trators before  notice  of  a  will  or  by  execu- 
tors or  administrators,  who  may  be  removed 
or  superseded,  or  become  Incapable,  shall  re- 
main valid,  and  not  be  Impeached  on  any 
will  appearing,  or  by  any  subsequent  revoca- 
tion." As  if  declaratory  of  the  doctrine  an- 
nounced by  Chancellor  Kent,  our  Legislature 
enacted  section  3848  of  the  Kentucky  Stat- 
utes of  1903,  which  is  as  follows:  "Where 
an  order  of  administration  is  set  aside  or  let- 
ters of  administration  revoked,  or  where  any 
executor  or  administrator  shall  be  removed, 
or  the  will  under  which  be  acted  shall  be  de- 
clared Invalid,  all  previous  sales  of  personal 
estate,  made  lawfully  by  the  executor  or  ad- 
ministrator, and  with  good  faith  on  the  part 
of  the  purchaser,  and  all  other  lawful  acts 
done  by  such  executor  or  administrator,  shall 
remain  valid  and  effectual.  But  pending  an 
action  or  procedure  to  set  aside  or  reject  the 
will  there  shall  be  no  power  to  sell  the  land 
of  the  deceased,  except  under  a  Judgment  of 
court."  Thus  it  will  be  seen  that,  not  only 
by  the  weight  of  authority  in  other  Jurisdic- 
tions, but  by  express  statute.  It  is  provided 
that  all  lawful  acts  of  an  administrator, 
even  though  he  may  subsequently  be  remov- 
ed, shall  remain  valid. 

The  only  question  remaining,  then.  Is: 
Was  the  act  of  the  former  administratrix  In 
making  the  compromise  settlement  one  which 
she  could  lawfully  perform  while  acting  as 
such  administratrix?    Of  this  there  can  be 
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no  doubt,  because  section  3882  of  the  Ken- 
tucky Statutes  expressly  provides  that  a  per- 
sonal representative  may  compromise  and 
settle  any  claim  for  damages  growing  out  of 
injury  to  or  tlie  death  of  tbe  decedent  As 
the  apixjintment  of  Isabella  McFarland  as 
administratrix  of  Oillls  McFarland  was  not 
Toid,  but  only  yoldable,  and  as  the  compro- 
mise which  she  effected  with  appellee  was 
within  her  power  as  such  administratrix,  we 
therefore  conclude  that  it  was  valid  and 
binding  on  the  estate  of  Glllis  McFarland, 
even  though  Isabella  McFarland  was  subse- 
quently removed  and  appellant  appointed  in 
hftr  stead.  It  therefore  follows  that  the  set- 
tlement made  is  a  complete  bar  to  any  fur- 
ther recovery  by  appellant 

But  counsel  for  appellant  insist  that  the 
d«marrer  should' not  have  been  sustained  to 
tbe  reply,  because  of  the  plea  that  appellee 
had  knowledge,  or  ought  to  have  known,  of 
tbe  facts  connected  with  the  appointment  of 
Isabella  McFarland.  It  is  a  fundamental 
rule  of  pleading,  however,  that  the  language 
of  a  pleading  must  be  construed  most  strict- 
ly against  the  pleader.  Appellant  pleads  that 
the  facts  were  well  known  to  the  defendant 
at  tbe  time  of  the  settlement  and  payment 
of  the  money,  "or  that  said  knowledge  was 
easily  accessible  to  it"  Tbe  fact  that  a  per- 
son could  learn  of  a  thing  is  not  equivalent 
to  knowledge,  especially  where  the  facts  al- 
leged do  not  show  that  there  was  anything  to 
put  him  upon  notice.  So  far  as  tbe  record 
shows,  the  woman  who  was  actually  living 
with  tbe  decedent  as  his  wife  had  qualified 
as  bis  administratrix.  There  was  no  cir- 
comstance  connected  with  her  appointment 
that  would  lead  appellee  to  believe  that  the 
decedent  had  another  wife  and  a  child  in  a 
distant  state.  Of  course,  if  appellant  had 
pleaded  and  could  have  shown  fraud  and  col- 
lusion on  the  part  of  appellee  and  the  former 
administratrix,  this  would  have  been  suffi- 
cient to  prevent  the  compromise  from  being 
pleaded  as  a  bar  to  recovery  by  appellant. 
McLemore,  etc.,  v.  Sebree  Coal  &  Mining  Co., 
etc..  121  Ky.  63,  88  S.  W.  1062, 

For  the  reasons  given,  the  Judgment  is  af- 
firmed. 


FOR8TTHB  et  al.  v.  SOUTHERN  RX.  IN 
KENTUCKY. 

(Court  of  Appeals  of  Kentucky.    Oct  30,  1908.) 

1.  Appeai.  and   Ebbob   (S  1050*)— Habmless 
Ebbob  —  Ebboneocs  Admission   or   Evi- 

DENCC. 

Id  a  Bult  to  restram  a  railroad  company 
from  obstructing  a  farm  crossing,  error  in  ad- 
mitting the  testimony  of  a  witness  that  the  own- 
er in  conveying  the  right  of  way  bad  stated  that 
it  was  not  necessary  that  the  ueed  should  make 
any  reference  to  the  fact  that  the  company 
shoald  maintain  farm  crossings  was  not  preju- 
dicial to  the  company. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4153 ;   Dec.  Dig.  §  1050.*] 


2.  Railboads  (1 129*)— Right  o»  Wat— Dctt 

TO  Maintain  Fabm  Cbossings. 

A  railway  company  purchased  the  property 
of  another  railway  company  without  notice  of 
a  verbal  contract  between  tbe  latter  company 
and  an  owner  through  whose  land  the  road 
ran,  which  required  the  maintenance  of  farm 
crossings.  Tliere  was  nothing  to  put  the  com- 
t>any  on  notice.  It  obtained  a  deed  from  the 
owner  for  a  right  of  way  which  was  silent  on 
the  question  of  farm  crossings,  and  there  was  no 
mistake  in  the  execution  of  the  deed.  Held, 
that  the  company  was  not  bound  to  maintain 
farm  crossings. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  8  401 ;    Dec.  EHg.  §  129.*] 

3.  Railboads  (|  67*)— Right  of  Wat— Con- 
vetances — considebatiom. 

A  deed  conveying  a  railroad  right  of  way 
which  recites  that  the  grantor  conveys  to  tbe 
railroad  company  a  railroad  right  of  way  in  con- 
sideration of  full  payment  of  the  purchase  price, 
and  the  further  consideration  that  the  com- 
pany shall  maintain  lawful  fences  on  both  sides 
of  the  right  of  way,  is  supported  by  a  sufficient 
consideration. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  {  07.*] 

4.  Railboads   (|    129*)  — Right  of   Wat  — 
Maintenance  of  Farm  Cbossings. 

A  railroad  company  purchasing  the  prop- 
erty of  a  railroad  company  at  a  time  a  well- 
marked  roadway  under  a  trestle  in  the  roadbed 
existed,  which  way  had  been  used  by  the  owner 
under  the  original  contract  for  the  right  of  way, 
purchased  with  notice  of  the  existence  of  the 
roadway,  and  could  not  deprive  the  owner  of 
the  land  of  the  use  thereof. 

[EJd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  401 ;   Dec.  Dig.  i  129.*] 

6.  Railboads    (|    104*)  — Right   of   Wat  — 
Maintenance  of  Fabm  Crossings. 

Evidence  held  not  to  show  the  existence  of 
.a  roadway  nnder  a  trestle  in  a  railroad  road- 
bed at  a  time  a  railroad  company  purchased  the 
railroad  property,  relieving  the  company  of  the 
duty  to  permit  the  use  of  any  roadway  under 
the  trestle  after  obtaining  a  deed  conveying  the 
right  of  way  without  referring  to  any  duty  to 
maintain  crossings. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Dec.  Dig.  I  104.*] 

Appeal  from  Circuit  Court  Mercer  County. 

"Not  to  be  officially  reported." 

Action  by  Fred  A.  Forsytbe  and  others 
against  the  Southern  Railway  in  Kentucky. 
From  a  Judgment  of  dismissal,  plaintiffs  ap- 
peal.   Affirmed. 

J.  T.  Wilson,  for  appellants.  Edward  P. 
Humphrey,  E.  H.  Gaither,  and  Humphrey, 
Davie  &  Humphrey,  for  appellee. 

CARROLL,  J.  In  1887  the  Louiaviile 
Southern  Railroad  Company  constructed  its 
line  of  railway  from  Louisville  to  Burgln, 
Ky.  The  route  for  the  road  was  Surveyed 
through  tbe  land  of  J.  M.  Forsytbe,  who  died 
some  years  ago,  and  the  company  desired  to 
build  the  road  through  his  farm,  which  con- 
tained 640  acres  of  fine  land.  Mr.  Forsytbe 
was  very  reluctant  to  permit  the  road  to  be 
built  through  his  place,  but  finally  agreed 
that  it  might  lie  done  in  consideration  of  the 
agreement  of  the  company  to  pay  him  $6,000 
in  money,  give  him  three  crossings  (one  over- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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bead  and  bYO  undergrade),  and  build  and 
maintain  the  fencing  on  both  sides  of  the 
road.    The  road  run  through  the  farm  a  dis- 
tance of  nearly  three-quarters  of  a  mile,  di- 
viding it  Into  two  nearly  equal  parts.    The 
overhead  crossing  was  to  be  at  the  northern 
limit  of  his  farm,  one  undergrade  crossing 
near  the  center,  and  another  undergrade  cross- 
ing near  the  soutbem  boundary  of  his  place, 
^he  overhead  crossing  was  over  a  cut  made  by 
the  railroad,   and  the  undergrade  crossings 
were  under  trestles.    A  short  time  after  this 
contract  was  made,  and  by  agreement  of  Mr. 
Forsythe,  the  overhead  crossing  was  convert- 
ed into  a  grade  crossing;  and  it  may  be  con- 
ceded that  he  was  placed  in  the  use  and 
possession  of  these  three  crossings.    In  1891, 
the  railroad  company  having  failed  to  pay 
the  whole  of  the  $6,000,  he  Instituted  an  or^ 
dinary  suit  against  them  for  the  balance  due. 
This  suit  in  November,  1891,  was  dismissed 
settled,  coupled  with  an  agreement  upon  the 
part  of  Mr.  Forsythe  to  make  a  deed  for  the 
right  of  way  over  the  land  as  soon  as  a 
survey  of  the  same  was  made.    The  contract 
between  the  railroad  company  and  Forsythe 
was  not  in  writing;   nor  was  there  any  writ- 
ing entered  Into  between  the  parties  concern- 
ing their  agreement  until  1898,  at  which  time 
the  railroad  bad  been  in  operation  for  some 
years,  and  Forsythe  and  bis  wife  then  con- 
veyed to  the  appellee  Southern  Railway  Com- 
pany in  Kentucky  by  deed  duly  acknowledg- 
ed and  recorded  the  right  of  way  through 
his  land.    The  deed  recites  that:   "Whereas, 
the  said  3.  M.  Forsythe  instituted  suit  in  the 
Mercer  circuit  court  on  April  14,  1891,  against 
the  Louisville  Southern  Railroad  Company, 
whereby  he  sought  to  recover  for  the  value  of 
certain  lands  taken  by  said  company  for  raO- 
road  purposes,  and  for  damages  resulting  to 
the  adjacent  lands  on  account  of  the  occupan- 
cy thereof  by  said  company;  and  whereas,  said 
suit  was  dismissed  settled  by  the  plaintitf  on 
November  3, 1891,  the  damages  therein  claim- 
ed having  been  fully  paid;  and  whereas  all 
the  right,  title  and  interest  of  the  Louis- 
ville Soutbem  Railroad  Company  In  and  to 
said  tract  of  land  was  by  virtue  of  an  order 
entered  In  the  circuit  court  of  the  United 
States,  district  of  Kentucky,  in  the  case  of 
Central   Trust   Company    of   New    York   v. 
Louisville  Southern  Railroad,  transferred  by 
£.  T.  Lolsey,  special  commissioner  In  said 
cause,  to  the  Southern  Railway  Company  In 
Kentucky,  a  deed  for  said  Interest  having 
been   made  August  20,   1894,   and   whereas 
no  deed  for  the  right  of  way  over  said  land 
bas  ever  been  made  by  the  said  Forsythe: 
Now,  therefore,  in  consideration  of  the  prem- 
ises and  full  payment  of  the  purchase  price, 
and  the  further  consideration  that  the  said 
second  party  shall  permanently  maintain  law- 
ful fences  on  both  sides  of  the  land  herein 
conveyed,  the  said  first  parties  hereby  sell 
and  convey  unto  the  said  Southern  Railway 
Company  In  Kentucky  the  right  of  way  over 
the  following  described  tract  of  land,  and  the 


use  thereof  for  railroad  purposes:  [Then 
follows  a  description  of  the  land  conveyed.] 
To  have  and  to  hold  said  tract  of  land  for 
the  purposes  set  fortb  above,  together  with 
all  the  appurtenances  thereunto  belonging, 
unto  the  said  second  party,  its  successors  and 
assigns  forever,  with  covenant  of  general 
warranty."  In  September,  1907,  the  trestle 
erected  and  used  by  the  railroad  company 
that  spanned  the  southern  crossing  claimed 
by  Forsythe  under  hla  agreement  became 
unsafe,  and  the  company  commenced  to  make 
an  embankment  under  the  trestle  that  was 
Intended  to  take'  the  place  of  It  When  the 
company  undertook  to  make  this  embank- 
ment that  would  obstruct  the  crossing,  and 
deprive  appellants,  who  were  then  the  own- 
ers of  the  land,  of  the  use  of  it,  they  brought 
this  action,  setting  out  the  essential  facts 
herein  stated,  and  sought  an  Injtmctlon  re- 
straining the  company  from  obstructing  the 
crossing.  Upon  final  hearing  of  the  case, 
the  petition  was  dismissed,  and  the  plaintiff 
appeals. 

The  contentions  of  the  appellants  are  that 
the  contract,  so  far  as  the  crossings  were 
concerned,  was  an  executed  contract  in  18ST 
and  Forsythe  was  In  possession  of  the  cross- 
ings at  the  time  the  deed  was  made;  that 
the  Southern  Railway  Company  as  the  ven- 
dee and  purchaser  of  the  Louisville  South- 
ern Railroad  could  only  acquire  such  Int^- 
est  In  the  land  as  the  Louisville  Southern 
Railroad  bad  acquired  by  and  under  its 
contract  with  Forsythe;  and  that  the  deed 
was  made  by  Forsythe  and  accepted  and  re- 
ceived by  the  LoulsvlUe  Southern  RaUroad 
Company  with  reference  to  the  physical  con- 
struction of  the  road  and  all  of  the  conditions 
surrounding  It.  Second.  That,  If  the  deed 
fairly  construed  conveyed  anything  more  than 
the  Louisville  Southern  Railroad  acquired 
from  Forsythe  by  Its  contract,  then  the  res- 
ervations of  said  crossings  were  omitted  from 
the  deed  by  mistake  and  oversight,  and  It 
Is  asked  that  the  deed  be  corrected  to  con- 
form to  the  contract 

The  appellee  insists,  first  that  It  Is  neither 
alleged  nor  proven  by  appellants  that  their 
user  of  the  supposed  crossing  was  adverse; 
second,  that  it  Is  not  alleged  or  proven  by 
them  that  there  was  any  mutual  mistake  In 
regard  to  the  execution  of  the  deed;  and. 
third,  that  as  they  had  no  notice  of  the  con- 
tract between  their  vendor  and  Forsythe. 
they  are  not  bound  by  its  terms,  no  matter 
what  they  were,  that  the  deed  made  to  them 
is  the  only  written  contract  and  the  only 
contract  the  terms  and  conditions  of  whlcb 
they  are  bound  by.  The  contract  between 
Forsythe  and  the  Louisville  Southern  Rail- 
road was  negotiated  by  John  B.  Thompson, 
who  was  the  mutual  friend  of  the  contract- 
ing parties.  It  Is  clear  from  his  evidence 
that,  by  the  original  agreement  between  For- 
sythe and  the  Louisville  Southern  Railroad 
Company,  Forsythe  was  to  have  the  three 
crossings  heretofore  mentioned.     It  will  be 
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observed  that  the  only  agreement  ever  made 
concerning  the  crossings  was  the  verbal  one 
.-nade  in  1887,  and  that  in  1894  the  Southern 
Railway  Company  purchased  under  decretal 
sale  all  the  rights,  franchises,  and  property 
of  the  LonlsvIUe  Southern  Railroad  Com- 
pany that  built  the  road.  Thompson  also 
testified  that  in  1898  the  appellee  company 
presented  a  deed  to  Forsythe,  but  he  refused 
to  sign  it  because  no  mention  was  made  in  it 
of  either  the  fencing  or  crossings,  and  this 
deed  was  returned  to  the  company,  and  an- 
other deed  and  the  one  heretofore  mentioned 
sent  to  him,  which  he  executed.  Thompson 
further  testifies  that  he  called  the  attention 
of  Forsythe  to  the  fact  that  the  second  deed, 
although  it  specified  the  fencing,  did  not  men- 
tion the  crossings,  and  Forsythe  said  that 
his  lawyer  told  him  that  it  was  not  neces- 
sary that  the  crossings  be  mentioned  as  the 
crossings  were  there,  and  the  company  could 
not  change  them.  Although  it  was  compe- 
t»it  for  Thompson  to  testify  to  the  fact  that 
he  saw  the  deeds  and  knew  their  contents, 
it  was  manifestly  not  competent  for  him  to 
relate  a  conversation  with  Forsythe  in  re- 
spect to  them,  although  the  conversation  as 
detailed  by  him  is  not  prejudicial  to  the  in- 
terests of  the  appellee.  There  is  no  evidence 
whatever  that  the  appellee  company  had  any 
notice* of  the  verbal  contract  between  For- 
sythe and  the  Louisville  Southern  Railroad 
Company;  nor  is  there  any  evidence  tending 
to  show  mistake  or  oversight  in  the  execu- 
tion of  the  deed.  Nor  was  there  anything  to 
put  them  on  notice.  Bailey  v.  Southern  Ry. 
Co.,  112  Ky.  424,  60  S.  W.  631,  61  S.  W.  31. 

The  point  Is  made  that  there  was  no  con- 
sideration for  the  deed,  but  this  la  not  well 
founded.  The  deed  itself  recites  a  considera- 
tion amply  sufficient  to  support  it. 

The  only  remaining  question  is:  Was  the 
passway  or  crossing  in  controversy  sufficient- 
ly marked  or  defined  to  put  the  appellee  com- 
pany on  notice  of  its  existence  at  the  time 
it  became  the  purchaser  of  the  land.  If  at 
that  time  there  bad  been  a  well-marked 
roadway  under  the  trestle,  and  this  way  had 
been  used  by  Forsythe  under  the  original 
contract,  we  would  say  that  the  purchaser 
must  be  held  to  have  made  his  purchase 
with  notice  of  Its  existence,  and  could  not 
deprive  the  owner  of  the  land  of  Its  use. 
Jones  V.  Prewltt,  108  S.  W.  807,  33  Ky.  Law 
Rep.  358.  To  Illustrate,  there  was  a  grade 
crossing  in  a  cut  several  feet  high  on  the 
land  of  Forsythe  made  when  the  road  was 
constructed  or  shortly  thereafter,  and  In  use 
from  that  time  until  the  road  was  sold;  and 
this  grade  crossing,  although  there  may  not 
have  been  any  writing  or  record  concerning 
it.  was  In  and  of  Itself  sufficient  to  put  the 
purchaser  upon  notice  that  the  owner  of  the 
land  bad  at  that  point  a  crossing,  and  the 


purchaser  would  not  be  permitted  to  close 
or  obstruct  the  crossing,  upon  the  ground 
that  he  had  no  notice  of  it  The  crossing 
and  the  physical  facts  about  It  furnished  all 
the  notice  necessary  to  estop  the  purchaser 
from  questioning  its  existence;  and  so,  in 
reference  to  the  middle  undergrade  crossing. 
If  It  be  a  fact,  which  we  do  not  determine, 
that  there  was  a  plainly  marked  road  under 
it  at  the  time  of  the  purchase  by  appellee, 
indicating  Its  use  as  a  roadway,  and  the  ap- 
pearance of  the  ground  was  sufficient  to  put 
a  person  of  ordinary  prudence  upon  notice 
that  it  was  in  use  as  a  passway,  we  would 
also  say  that  the  appellee  company  could 
not  deprive  Forsythe  of  the  use  of  It.  But 
the  evidence  does  not  show  that  the  use  of 
the  undergrade  crossing  in  controversy  was 
at  any  time  sufficient  to  put  a  person  of  or- 
dinary prudence  upon  notice  that  there  was 
a  crossing  there.  There  was  nothing  In  the 
appearance  of  the  ground  or  the  surround- 
ings to  indicate  that  there  was  a  crossing  or 
roadway.  It  is  true  there  is  evidence  that 
occasionally  a  few  loads  of  rails,  hay,  com, 
and  other  farm  produce  were  hauled  by  per- 
sons living  on  the  farm  under  this  trestle 
from  the  adjacent  fields  of  Forsythe,  but  the 
hauling  was  at  long  intervals.  The  passway 
was  the  farthest  one  from  the  residence  and 
buildings,  and  was  seldom  used.  There  was 
also  a  fence  erected  by  the  side  of  the  trestle 
that  it  was  necessary  to  take  down  when- 
ever this  way  was  used ;  there  being  no  gate 
or  other  opening  in  the  fence.  Several  wit- 
nesses testified,  and  there  Is  little  contradic- 
tion of  it,  that  the  crossing  or  passage  under 
this  trestle  was  so  seldom  used  that  there 
was  no  appearance  whatever  of  a  road.  The 
company,  when  It  purchased  the  railroad, 
could  not  be  charged  with  the  existence  of  a 
crossing  at  this  place.  The  deed  makes  no 
reference  to  the  crossings,  and  it  is  entirely 
probable  that  mention  of  them  was  omitted 
because  Forsythe  believed  that  as  they  were 
in  existence  it  was  unnecessary  to  notice 
them.  And,  if  as  a  matter  of  fact  the  cross- 
ing's at  the  time  the  purchase  was  made  and 
the  deed  executed  were  In  use  to  such  an  ex- 
tent that  a  person  of  ordinary  prudence 
would  know  they  were  there.  It  would  have 
been  unnecessary  to  moition  them  in  the 
deed,  because  the  deed  related  back  to  the 
purchase,  and  the  purchaser  would  be  charg- 
ed with  notice  of  the  conditions  when  he 
purchased ;  and  this  notice  would  estop  him 
when  he  accepted  the  deed.  The  rights  and 
liabilities  of  the  parties  are  measured  and 
limited  by  this  deed,  except  with  reference 
to  the  crossings,  the  existence  of  which-  the 
company  was  bound  as  before  indicated  to 
take  notice  of. 

Perc-elvlng  no  error,  the  judgment  Is  af- 
firmed. 
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ROETTGBR  et  al.  t.  RIEFEIN  et  al.t 
(Coait  of  Appeals  of  Kentndqr.    Not.  4,  1908.) 

1.  TiMB  ({  lO*)— Landlobd  and  Tewaniv— R«- 
covBBT  OF  Possession— Execution— Sun- 
days. 

Under  Cav.  C!ode  Prac.  {  461,  providing 
that,  if  the  party  against  whom  the  inqniidtion 
is  fonnd  in  a  case  of  forcible  detainer  fails  to 
file  8  traverse  on  or  before  the  third  day  after 
the  finding  of  the  inquest,  the  judge  or  justice 
shall  on  request  issue  execution,  Sunday  must 
be  excluded  in  computing  the  three  days. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  i  45;    Dec.  Dig.  S  10.*] 

2.  Landlobd  and  Tenant  (S  318*)- Recov- 
ery OF  Possession- Weit  of  Restitdtiok — 
WBONQruL  Issue— Liability. 

One  who  wrongfully  procures  a  warrant  of 
restitution  to  issue,  and  has  a  constable  exe- 
cute the  writ,  is  responsible  to  the  person  in- 
jured for  the  damages  sustained  thereby. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S  1345;    Dec  Dig.  {  318.*] 

3.  Landlobd  and  Tenant  (|  318*)  — Recov- 
eby  of  Possession- Wbonqfui,  Disfosbxs- 
flioN— Actions— Submission  to  Juby. 

Where,  in  an  action  by  tenants  against  two 
lessors  for  damages  from  wrongful  execution  of 
a  writ  of  possession,  the  agreed  facts  recited 
that  defendants  requested  the  magistrate  to  is- 
sue the  writ,  there  was  sufficient  evidence  to  go 
to  the  jury  as. to  both  of  defendants. 

(Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Dec  Dig.  I  318.*] 

4.  Sheriffs  and  Constables  (S  08*)— Pbo- 
tection  by  Pbocess  —  Pbeuatube  Execu- 
tion. 

An  execution  prematurely  issued  is  void- 
able, and  not  void,  and,  unless  quashed,  it  pro- 
tects the  officer  or  the  purchaser  at  the  sale. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  {  146 ;  Dec.  Dig.  |  98.*J 

5.  Landlobd  and  Tenant  (§  318*)  —  Recov- 
eby  op  Possession— Wbonqful  Disposses- 
sion—Actions— Evidence. 

In  an  action  by  tenants  for  wrongful  dis- 
possession under  forcible  entry  proceedings,  evi- 
dence as  to  plaintiffs  having  been  theretofore 
evicted  b^  other  landlords  from  rented  prem- 
ises was  incompetent. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Dec.  Dig.  {  31&*] 

Appeal  from  Circuit  Court,  Campbell 
County. 

"To  be  officially  reported." 

Action  by  Henry  Roettger  and  another 
against  M.  Riefkin  and  anotber.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Re- 
versed and  remanded  for  a  new  trial. 

Ramsey  Washington  and  Howard  M.  Ben- 
ton, for  appellants.  Thos.  P.  Carotbers,  Wm. 
A.  Burkamp,  and  Otto  Wolff,  for  appellees. 


HOBSON,  J.  Henry  Roettger  and  wife 
rented  rooms  of  M.  Riefkin  and  wife  to  live 
In.  By  the  lease  tbey  were  to  vacate  within 
three  days  uix>n  failure  to  pay  rent.  They 
failed  to  pay  the  rent,  and  a  warrant  of 
forcible  detainer  was  taken  out  by  the  land- 
lords. The  case  was  tried  on  Friday,  Janu- 
ary 4th,  and  a  Judgmrat  was  entered  In  favor 
of  the  plaintiffs.    About  4  p.  m.  on  Monday, 


January  7th,  the  Riefklns  went  to  a  magis- 
trate, and  had  him  to  Issue  a  writ  of  posses- 
sion, which  was  then  placed  In  the  hands  of 
the  constable,  who  proceeded  with  Riefkin  to 
the  premises.  Riefkin  secured  a  key,  and 
opened  up  the  rooms  for  the  constable  to 
enter.  He  and  the  constable  then  entered, 
and  the  constable  then  and  there  removed  the 
tenants'  goods  from  the  premises,  and  placed 
them  on  the  sidewalk,  where  rain  fell  upon 
them  the  following  night  All  this  occurred 
about  4:30  p.  m.  Monday,  the  tenants  not 
being  present  and  not  knowing  that  the  goods 
were  to  be  removed.  Thereupon  the  tenants 
brought  this  suit  to  recover  damages  for  the 
injury  to  their  property,  which  tbey  charged 
had  been  ruined.  At  the  conclusion  of  the 
evidence  for  the  plaintiffs  the  court  peremp- 
torily Instructed  the  jury  to  find  for  the  de- 
fendants, and  this  being  done,  and  the  plain- 
tiffs' petition  being  dismissed,  the  plaintiffs 
appeal. 

By  section  461  of  the  CivU  Code  of  Prac- 
tice, If  the  party  against  whom  the  Inquisi- 
tion is  found.  In  a  case  of  forcible  detainer, 
fall  to  file  a  traverse  on  or  before  the  third 
day  after  the  finding  of  the  inquest,  the' 
Judge  or  Justice  shall  on  request  issue  execn- 
tlon.  The  Inquest  was  returned  on  Friday; 
and,  as  the  defendants  In  that  case  had  three 
days  to  file  a  traverse,  no  execution  could 
properly  issue  until  the  expiration  of  three 
days.  As  the  day  of  the  Judgment  must  be 
counted,  the  three  days  would  expire  on  Sun- 
day, if  Sunday  is  to  be  counted ;  and,  if  Sun- 
day is  not  to  be  counted,  the  three  days  would 
expire  on  Monday,  but  the  defendants  would 
have  the  whole  of  Monday  to  file  the  traverse, 
and  no  execution  could  lawfully  be  Issued  on 
that  day.  The  Code  provides  that  a  motion 
for  a  new  trial  must  be  made  within  three 
days  after  the  verdict  or  decision  is  render- 
ed. Under  this  provision  it  has  been  held 
that  Sunday  is  not  counted,  and  that  the  stat- 
ute means  three  Juridical  days.  Long  v. 
Hughes,  1  Duv.  387 ;  Frazier  v.  Clark,  88  Ey. 
260,  10  S.  W.  806.  11  S.  W.  83.  The  Code 
also  provides  that  In  cases  of  felony,  the 
court  shall  not  pronounce  Judgment  imtll 
two  days  after  the  verdict  Is  rendered.  Tliis 
has  also  been  held  to  mean  two  Juridical 
days.  O'Brien  v.  Commonwealth,  89  Ky.  354, 
12  S.  W.  471.  In  the  recent  case  of  Geneva 
Cooperage  Company  v.  Brown,  124  Ky.  16,  98 
S.  W.  279,  the  court  upon  a  consideration  of 
the  authorities,  laid  down  the  rule  that  where 
the  statute  does  not  In  terms  exclude  Sun- 
day, yet  If  the  time  fixed  is  less  than  a  week, 
Sunday  will  be  excluded  in  computing  the 
time.  Sunday  must  therefore  be  excluded  in 
computing  the  three  days  allowed  by  the 
statute  for  filing  a  traverse  In  cases  of  for- 
cible entry  or  detainer.  It  follows  that  the 
execution  was  Issued  prematurely ;  and,  while 
it,  being  fair  on  its  face,  protected  the  of- 
ficer, it  did  not  protect  the  persona  who  pro- 
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cured  it  to  be  Issued  before  it  was  authoriz- 
ed to  be  Issued.  A  person  who  wrongfully 
procures  a  warrant  of  restitution  to  Issue, 
and  has  the  constable  to  execute  the  writ,  is 
responsible  to  the  person  Injured  for  the  dam- 
ages which  he  thereby  sustains.  It  is  not 
necessaiy  for  us  to  consider  whether  the 
plalntUfs'  petition  set  out  a  cause  of  action 
in  trespass  or  case.  It  states  the  facts,  and, 
the  facts  stated  being  sufSclent  to  warrant  a 
recovery,  the  petition  Is  sufSclent  under  the 
Code.  It  is  recited  In  the  agreed  facts  tliat 
the  defendants  went  to  the  magistrate  and 
requested  him  to  Issue  the  writ  There  is 
therefore  suflSclent  evidence  to  go  to  the  Jury 
as  to  both  of  the  defendants.  Morrison  t. 
Price,  33  Ky.  Law  Rep.  ,  112  S.  W.  1090. 

It  is  true  an  execution  prematurely  issued 
Is  voidable,  and  not  void.  Freeman  on  Exe- 
cutions, §  25;  Galot  V.  Pierce,  38  8.  .W.  892, 
18  Ky.  Law  Repl  1004.  It  may  be  quashed, 
but  unless  quashed  it  protects  the  officer  or 
the  purchaser  at  the  sale ;  but  this  case  does 
not  turn  on  the  question  whether  the  execu- 
tion was  void  or  voidable.  The  defendants, 
when  they  were  not  entitled  to  the  posses- 
sion of  the  property,  and  when  they  were  not 
entitled  to  a  writ  of  possession,  took  out  the 
writ,  and  set  the  plaintiffs'  property  out  on 
the  street.  This  was  a  tort,  and  they  must 
compensate  the  plaintiffs  for  such  damages  as 
they  thereby  sustained;  for  the  plaintiffs 
were  rightfully  in  possession  of  the  rooms, 
and  could  not  be  lawfully  disturbed  until  the 
expiration  of  the  three  days  after  the  judg- 
ment. 

On  another  trial  the  court  will  exclude  all 
evidence  as  to  the  plaintiffs  having  been 
heretofore  evicted  by  other  landlords  from 
places  which  they  had  rented.  What  had  oc- 
curred on  other  occasions  is  Incompetent 
here. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trlaL 


CINCINNATI,  N.  O.  &  T.  P.  RT.  CO.  v.  QIV- 

LISPIB. 
(Court  of  Appeals  of  Kentucky.    Nov.  5,  1908.) 

1.  Waters  and  Wateb  Ooubses  (§  76*)— Pol- 
LunoH— Damages. 

In  an  action  for  damages  for  the  pollu- 
tion of  a  spring  by  permitting  oil  to  escape  into 
it,  the  spnng  not  being  permanently  destroyed, 
an  instruction  to  find  for  plaintiff  such  amount 
as  would  fairly  compensate  her  for  the  damage 
to  the  spring  was  erroneous,  as  fixing  no  meas- 
ure of  damages ;  a  proper  instruction  being  that 
they  should  award  such  damages  as  would  fair- 
ly compensate  plaintiff  for  the  diminution  in 
valne  of  the  use  of  the  property  resulting  from 
the  pollution  up  to  the  brmging  of  the  action. 
[E!d.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  64;  Dec.  Dig.  { 
76.»] 

2.  Dakaqes  (8  62»)  —  Reduction  or  Loss  — 
Duty  to  Reduce  Damage. 

If  the  owner  of  a  spring  which  was  pol- 
luted by  oil  flowing  into  it  from   defendant's 


tanic  by  ordinary  care  and  at  reasonable  cost 
could  have  cleaned  it  out,  she  could  only  recover 
for  the  pollution  up  tp  the  time  she  could  have 
cleaned  it. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  8  124;    Dec.  Dig.  §  62.»] 

Appeal  from  Circuit  Court,  Pulaski  County. 

"To  be  officially  reported." 

Action  by  Ida  Gilllsple  against  the  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Rail- 
way Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded for  further  proceedings. 

John  Galvin  and  O.  H.  Waddle  &  Son,  for 
appellant  Morrow  &  Morrow  and  R.  B. 
Waddle,  for  appellee. 

CLAY,  O.  The  appellant,  Cincinnati,  New 
Orleans  Sc  Texas  Pacific  Railway  Company, 
permitted  a  tank  of  oil  to  escape  from  its 
premises  into  a  spring  on  the  property  of  ap- 
pellee, Ida  GUlispie.  This  action  was  in- 
stituted by  appellee  to  recover  damages  for 
the  pollution  of  the  spring.  The  jury  re- 
turned a  verdict  in  her  favor  for  $360,  and, 
from  the  judgment  based  thereon,  the  rail- 
way company  appeals. 

It  appears  that  appellee  is  the  owner  of 
property  in  the  city  of  Somerset  adjoining 
the  right  of  way  of  appellant  Upon  this 
property  there  is  located  a  spring.  Around 
this  spring  she  has  built  a  brick  houje  in 
which  she  keeps  milk  and  butter.  Upon  the 
property  in  question  are  two  houses,  in  one 
of  which  appellee  lives.  After  the  oil  was 
thrown  upon  the  ground,  and  permitted  to 
seep  into  the  spring,  the  water  therefrom  was 
utterly  unfit  for  any  purpose.  Thereupon  ap- 
pellee expended  the  sum  of  $45  for  the  pur- 
I)ose  of  getting  water  'connections,  and  was 
compelled  to  expend  certain  sums  for  Ice 
which  would  not  have  been  necessary  had  the 
spring  not  been  polluted. 

Appellant  asks  a  reversal  upon  two 
grounds:  First,  the  verdict  is  excessive; 
second,  error  in  the  instructions  fixing  the 
measure  of  damages.  As  we  have  concluded 
to  reverse  this  case  upon  another  ground,  it 
will  not  be  necessary  to  consider  the  question 
whether  the  verdict  was  excessive. 

The  court  Instructed  the  jury  as  follows: 

"(1)  7ou  wUl  find  for  the  defendant  in  this 
case,  unless  you  shall  believe  from  the  evi- 
dence that  prior  to  the  10th  day  of  July, 
1907,  the  time  of  the  filing  of  this  action,  the 
defendant  so  operated  and  managed  Its  rail- 
way as  to  cause  quantities  of  oil  or  other  pol- 
luting substance  to  escape  from  its  cars  or 
premises,  and  run  Into  and  so  pollute  plain- 
tiff's spring  as  to  make  it  unfit  for  use  for 
domestic  purposes,  and,  If  you  so  believe 
from  the  evidence,  you  will  find  for  the 
plaintiff. 

"(2)  If  you  find  for  the  plaintiff,  you  wUl 
find  such  sum  as  you  Iwlleve  will  fairly  com- 
pensate her  for  the  damage  and  injury  to  her 
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spring,  if  any,  there  was  caused  by  Its  being 
polluted  with  oil  or  other  polluting  substance, 
which  rendered  It  unfit  for  family  use  or 
domestic  purpose,  and  for  such  time  as  she 
was  deprived  of  the  use  of  said  spring  up  to 
the  time  of  this  trial,  and  by  reason  of  any 
annoyance  and  inconvenience  and  discom- 
fort suffered  by  plaintifT,  if  any,  by  reason  of 
the  iMllution  of  said  spring,  providing  your 
finding  shall  not  exceed  $1,000. 

"(3)  Nine  jurors  concurring  finds  a  ver- 
dict When  as  many  as  nine  and  less  than 
twelve  agree,  those  agreeing  to  the  verdict 
will  sign  it  If  all  agree,  one  only  will  sign 
It  adding  after  his  name  the  word  'Fore- 
man.' " 

Complaint  is  made  only  of  instruction  No. 
2.  Manifestly  this  instruction  is  erroneous. 
The  language,  "you  will  find  such  sum  as 
you  believe  will  fairly  compensate  her  for 
the  damage  and  Injury  to  her  q;>ring,  if  any, 
there  was  caused,"  etc.,  fixes  no  measure  of 
damages  at  all.  Under  that  language  the 
jury  might  have  "roamed  at  will,"  and  fixed 
upon  any  amount  they  saw  fit  Furthermore, 
the  instruction  permits  a  recovery,  not  only 
for  damages  for  injury  to  the  spring,  but  for 
the  time  plaintiff  was  deprived  of  the  use 
of  the  spring,  and  for  the  annoyance,  incon- 
venience, and  discomfort  suffered  by  plaintiff. 
As  there  was  no  testimony  given  to  show 
thaf  the  spring  was  permanently  destroyed, 
the  correct  measure  of  damages  in  such  a 
case  is  the  diminution  in  the  value  of  the 
use  of  the  spring  from  the  time  it  was  pollut- 
ed up  to  the  time  of  filing  this  suit  If, 
however,  plaintiff  could,  by  the  exercise  of 
ordinary  care,  and  at  reasonable  cost,  have 
cleaned  out  the  spring  and  removed  the  cause 
of  its  pollution,  she  could  only  recover  up  to 
the  time  when  she  could  have  so  cleaned  it 
out  It  was  her  duty  to  minimize  the  dam- 
ages if  she  could  do  so  by  ordinary  care  and 
at  reasonable  expense.  She  could  not  sit 
idly  by  and  recover  damages  wliicb  she 
might  have  avoided  by  the  exercise  of  ordi- 
nary care.  Long,  etc.,  v.  L.  &  N.  R.  R.  Co., 
lOT  S.  W.  203,  32  Ky.  Law  Rep.  7T4,  13  L.  R. 
A.  (N.  S.)  1063 ;  L.  &  N.  R.  R.  Co.  v.  Moore, 
etc.,  101  S.  W.  034,  31  Ky.  Law  Rep.  141,  10 
L.  R.  A.  (N.  S.)  579.  For  the  purpose  of  de- 
termining the  diminution  in  value  of  the  use 
of  the  property,  all  the  evidence  contained  in 
the  record  before  us  is  admissible. 

Upon  the  next  trial  of  this  case  the  court, 
In  addition  to  instruction  No.  1,  will  instruct 
the  jury  as  follows: 

"No.  2.  If  the  Jury  find  for  the  plaintiff, 
they  will  award  her  such  damages  as  th^y 
believe  will  fairly  compensate  her  for  the 
diminution  in  value  of  the  use  of  said  prop- 
erty resulting  from  the  pollntion  of  the 
spring  during  the  time  of  such  jrallution  up 
to  July  10, 1907,  the  date  of  filing  this  action. 

"No.  3.  If,  however,  you  believe  from  the 
evidence  that  the  plaintiff,  by  the  use  of  or- 


dinary care  and  at  a  reasonable  cost,  could 
have  cleaned  out  the  spring  and  removed  the 
cause  of  pollution,  you  will,  in  case  yon  find 
for  her,  award  her  snch  damages  only  as  will 
fairly  compensate  her  for  the  diminntion 
in  the  value  of  the  use  of  the  property  op  to 
the  time  when  she  might  have  so  cleaned  out 
the  spring,  together  with  the  reasonable  cost 
of  so  cleaning  it  out" 

Judgment   reversed,   and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


LOUISVILLE  RY.   CO.  T.  BUCKNER'S 
ADMR. 

(Conrt  of  Appeals  of  Kentucky.    Nov.  4.  1908.) 

1.  Tbiai.  (I  139*)— ST7BKiS8ioir  OF  Issue  to 
JuBT— Evidence. 

Where  there  is  more  than  a  scintilla  of 
evidence  to  sustain  the  theory  of  plaintiff  in  %p 
action  for  negligence,  the  case  is  properly  sub- 
mitted to  the  jury,  though  the  weight  ot  the 
evidence  is  in  defendant's  favor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  338;   Dec  Dig.  S  139.*] 

2.  Stbebt  Railboads  (S  114*)— Injubies  to 
Pebsohb  on  Tback  —  Neglioence  —  Evi- 
dence. 

In  an  action  against  a  street  railway  com- 
pany for  the  death  of  a  person  stmclc  by  a  car. 
evidence  held  to  support  a  finding  of  negligence 
by  defendant 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  if  239-247;  Dec.  Dig.  i 
114.*] 

3.  Tbiai.  (|  252*)— Instkuctions— Mislkad- 
INO  Instructions— Applicabiutt  to  Evi- 
dence. 

Where,  in  an  action  for  the  death  of  a  per- 
son struclc  by  a  car,  the  petition  charged  those 
in  charge  of  tlie  car  witn  gross  negligence  in 
running  it  at  a  lilgh  speed,  and  there  was  evi- 
dence that  decedent  was  knoclced  down  on  the 
trade  in  front  of  the  car  by  a  passing  wagon, 
and  that  the  car  could  not  have  been  stopped  in 
time  to  avoid  the  accident  after  he  fell  on 
the  tracit,  an  instrnction  that  the  jnry,  if  find- 
ing that  decedent  was  thrown  on  the  trade  in 
front  of  the  car,  and  if  finding  that  the  motor- 
man  could  have  prevented  the  collision  by  the 
exercise  of  ordinary  care,  should  find  for  plain- 
tiff was  prejudicial,  because  it  sabmitted  an 
issue  not  supported  by  the  evidence. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  596-612;   Dec.  Dig.  i  Z52*} 

4.  STREirr    RAII.B0ADB    (§    102*)— OOLUBIONS— 

Actions— Evidence— Nkqliqenok. 

Where  a  pedestrian  was  struclt  by  a  luml>er 
wagon  and  thrown  in  front  of  an  approaching 
car.  and  the  motorman  could  have  prevented  a 
collision  with  liim,  except  tor  his  negligence  in 
running  the  car  at  a  dangerous  rate  of  speed, 
the  company  was  liable  for  the  injuries  sus- 
tained. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  200;   Dec.  Dig.  S  102.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common   Pleas   Branch,  Third   Division. 

"Not  to  be  officially  reported." 

Action  by  R.  E.  Buckner's  administrator, 
against  the  Louisville  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 
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H.  L.  Greene,  Falrlelgh,  Straus  &  Falr- 
lelgh,  and  Forcht  &  Field,  for  appellant 
Geo.  Welsslnger  Smith,  A.  T.  Burgevln,  and 
O.  R.  Dinwiddle,  for  appellee. 

SE3TTLB,  J.  The  appellee,  A.  M.  Sea,  ad- 
ministrator of  the  estate  of  R.  E.  Buckner, 
deceased,  recovered  In  the  Jefferson  Circuit 
Conrt,  Common  Pleas  Branch,  Third  Divi- 
sion, a  verdict  and  Judgment  against  the  ap- 
pellant, the  Louisville  Railway  Company,  of 
$2,500  damages,  for  the  death  of  bis  Intestate 
caused,  as  alleged,  by  the  negligence  of  ap- 
ItcUant's  agents  and  servants  In  running  a 
car  against  and  over  him  which  they  were 
at  the  time  operating  at  an  unusual  and  dan- 
gerous rate  of  speed.  The  refusal  of  the 
court  to  grant  appellant  a  new  trial  gave 
occasion  for  this  appeal. 

While  numerous  grounds  were  urged  for  a 
new  trial,  only  two  of  them  are  relied  on  for 
the  reversal  asked  of  this  court,  viz.:  First, 
that  there  was  not  sufficient  proof  of  negli- 
gence to  authorize  the  verdict;  second,  that 
the  conrt  erred  in  Instructing  the  Jury. 

The  intestate  was  72  years  of  age-  at  the 
time  of  his  death.  He  was  In  the  employ  of 
the  city  of  Louisville  as  a  street  sweeper; 
and  it  is  the  contention  of  appellee  that, 
while  standing  on  the  south  tracbvof  appel- 
lant's railway  in-  Chestnut  street  at  its  in- 
tersection with  Sixth  street,  looking  east- 
wardly  and  engaged  at  work,  he  was  struck, 
Imocked  down,  and  so  Injured  by  one  of  ap- 
pellant's street  cars,  which  was  approaching 
him  from  the  rear  and  rapidly  running  easi- 
wardly,  as  to  cause  his  death,  which  occurred 
about  three  months  after  the  accident  On 
the  other  hand,  it  is  appellant's  contention 
that.  Just  before  the  car  struck  the  Intestate, 
he  was  knocked  in  front  of  it  by  lumber, 
which  projected  from  a  passing  wagon,  and 
tliat  the  car  could  not  be  stopped  In  time  to 
prevent  its  striking  him. 

There  was  evidence  to  support  appellee's 
contention.  Appellee's  principal  witness  was 
Clara  Fena,  a  negro  woman.  Her  testimony 
was.  In  substance,  that  at  the  time  of  the  col- 
lision she  was  on  the  west  side  of  Sixth 
street  and  the  north  side  of  Chestnut,  be- 
tween the  curbing  and  the  south  track  on 
which  the  car  was  running;  that  the  car 
was  running  rapidly,  and  so  near  her  that 
she  stepped  back  out  of  Its  way  and  stop- 
ped to  let  It  pass.  At  that  time  she  said  she 
saw  the  intestate  standing  in  the  middle  of 
Chestnut  street  at  the  crossing  sweeping, 
with  his  back  toward  the  car;  that  she 
heard  no  bell,  and  saw  the  Car  strike  him 
twice;  tliat  he  was  knocked  down  by  the 
first  collision,  and  fell  on  the  track  a  few 
feet  In  front  of  the  car,  and  it  then  struck 
hhn  the  second  time,  fastening  bis  body  as  It 
lay  on  the  trac*  under  the  front  guard; 
that  the  car  was  checked  by  the  motorman 
when  it  struck  the  Intestate,  but  not  enough 
to  stop  it  before  It  struck  the  fallen  man  the 
second  time.    The  witness  said  he  was  not 


struck  by  a  wagon  or  by  lumber  projecting 
from  a  wagon.  It  seems  clear  from  the  tes- 
timony of  the  negro  woman  that  she  was 
standing  Immediately  at  the  point  of  the  ac- 
cident so  situated  as  to  see  the  whole  of  it 
and  that  no  other  person,  except  the  motor- 
man,  had  the  same  opportunity  to  see  what 
happened.  Furthermore,  If  she  told  the 
truth,  the  car  gave  no  signal  of  its  approach, 
and  was  running  at  such  a  high  rate  of 
speed  that  she  had  to  suddenly  step  back  out 
of  its  way,  and  the  Intestate  was  standing 
upon  the  track,  and  did  not  fall  thereon  un- 
til struck  by  the  car,  which  was  not  stop- 
ped after  striking  him  before  it  ran  against 
him  the  second  time.  The  negro  woman  was 
in  some  measure  corroborated  by  B.  B.  Roe- 
buck, a  letter  carrier,  who  testified  that  he 
did  not  see  the  accident  tiecause  in  the  rear 
of  the  car,  but  that  he  got  to  the  injured 
man  immediately  after  it  happened,  and  saw 
no  lumber  wagon.  Roebuck  also  noticed  • 
that  the  glass  of  the  headlight  on  the  car 
was  broken,  and  that  pieces  of  the  glass  were 
lying  on  the  guard  or  fender  In  front  of  the 
car,  which  tends  to  support  the  testimony  of 
the  colored  woman  that  the  car  struck  the 
intestate  twice;  the  first  collision  knock- 
ing blm  off  bis  feet  and  causing  him  to  be 
thrown  against  the  headlight  and  then  to 
the  street  a  few  feet  In  front  of  the  car,  the 
second  occurring  after  he  was  thrown  to  the 
street.  If  he  was  thrown  against  the  head- 
light with  sufficient  force  to  break  the  glass, 
the  car  must  have  been  going  at  a  high  rate 
of  speed  when  it  struck  him.  J.  A.  Atkins, 
another  of  appellee's  witnesses,  lives  at  the 
place  of  the  accident.  He  testified  that  he 
heard  a  commotion,  and  looked  In  the  direc- 
tion of  the  car,  and  as  he  did  so  the  intes- 
tate was  in  the  act  of  falling  on  the  track 
In  front  of  It  and  that  after  he  fell  to  the 
track  the  car  ran  up  to  and  against  htm,  but 
then  seemed  to  be  running'slow.  This  testi- 
mony also  somewhat  supports  that  of  the 
colored  woman  to  the  effect  that  after  the 
car  struck  the  intestate,  its  speed  was  check- 
ed, but  not  enough  to  prevent  Its  striking 
him  the  second  time.  Atkins  did  not  see  a 
wagon,  but  he  saw  the  Intestate  In  the  act  of 
falling  on  the  track  In  front  of  the  car.  If 
the  fall  was  caused  by  his  coming  In  contact 
with  the  wagon,  it  would  seem  Improbable 
that  the  wagon  could  have  gotten  out  of  view 
without  his  seeing  It.  A.  A.  Gordon,  also  a 
witness  for  appellant  was  about  CO  feet 
away  when  the  accident  occurred.  He  did 
not  see  the  car  strike  the  intestate,  but 
heard  a  shout  or  loud  exclamation,  and, 
turning,  saw  him  being  rolled  under  the 
guard  of  the  car,  and  then  taken  out  He 
heard  some  one  say  the  Intestate  had  been 
knocked  on  the  track  by  a  wagon.  He  then 
looked,  and  saw  no  wagon  anywhere  near 
the  point  of  the  accident,  but  discovered  one 
between  Seventh  and  Eighth  streets,  a  square 
and  a  half  away.  If  the  Intestate  was  knock- 
ed In  front  of  the  car  by  this  wagon,  it  is 
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ftnprobable  that  It  would  have  gotten  ttiat 
distance  In  bo  short  a  time. 

The  appellant  Introduced  seven  witnesses, 
Including  the  conductor  and  motorman.  The 
latter  and  three  other  witnesses,  two  of 
whom  were  passengers  on  the  car,  testified 
that  the  Intestate  was  kno<^ed  down  on  the 
track  In  front  of  the  car  by  a  passing  wagon 
loaded  with  lumber;  that  as  the  driver  of 
the  wagon  attempted  to  get  it  off  the  car 
track,  there  was  such  a  sliding  of  its  hind 
wheels  upon  the  rail,  that  the  lumber  pro- 
jecting from  the  rear  end  of  the  wagon  struck 
the  Intestate,  causing  him  to  fall.  The  con- 
ductor and  remaining  two  witnesses  did  not 
see  the  lumber  strike  him,  but  claimed  to 
have  seen  the  wagon  at  that  point  Just  before 
or  immediately  after  he  fell  upon  the  track. 
The  conductor  and  motorman  and  two  other 
witnesses  testified  that  the  car  was  running 
slowly  at  the  time  of  the  accident,  that  it 
could  not  liave  been  stopped  in  time  to  avoid 
striking  the  decedent  after  he  fell  on  the 
track,  and  that  In  approaching  the  Intestate 
it  gave  the  usual  signals  with  the  gong. 

Manifestly  the  evidence  was  conflicting, 
and  perhaps  It  wonld  not  be  wide  of  the  mark 
to  say  that  the  weight  of  it  was  in  appellant's 
favor ;  but,  while  this  is  true,  there  was  some 
evidence,  and  more  than  a  scintilla,  to  sus- 
tain appellee's  theory  of  the  manner  In  which 
the  intestate  received  his  Injuries.  The  case 
was  therefore  properly  submitted  to  the  Jury. 
It  was  their  duty  to  weigh  the  evidence  and 
decide  the  issues  of  fact.  The  question  is  not 
what  this  court  would  have  decided  upon  the 
same  state  of  facts,  but  whether  there  was 
such  an  absence  or  want  of  evidence  as  would 
authorljse  i,t  to  set  aside  the  verdict  of  the 
jury.  Upon  the  whole  case  we  are  of  opinion 
that  we  have  not  the  right  to  disturb  it  on 
the  ground  that  it  is  not  supported  by  the 
evidence.  It  is  not  contended  by  appellant' 
that  the  case  should  not  have  gone  to  the 
Jury,  for  its  counsel  concede  that  there  was 
a  scintilla  of  evidence  which  authorized  its 
submission  to  them,  but  it  is  Insisted  that 
they  would  nevertheless  have  found  for  the 
appellant  but  for  an  error  committed  by  the 
trial  court  in  giving  instruction  No.  4,  whidi, 
it  Is  claimed,  conflicts  with  the  other  instruc- 
tions given,  to  which  no  objection  is  made. 

In  addition  to  instructions  predicated  upon 
the  petition,  and  defining  the  measure  of 
damages,  the  court  by  instruction  No.  3  in 
substance  told  the  Jury  that,  if  the  decedent 
was  struck  by  a  lumber  wagon  and  thrown  in 
front  of  the  car,  so  close  to  It  that  the  motor- 
man  in  charge  of  the  car  by  the  exercise  of 
ordinary  care  could  not  have  prevented  its 
coming  in  collision  with  the  intestate,  the 
law  was  for  the  defendant;  but  instruction 
No.  4,  the  only  one  to  which  appellant  objects, 
reads  as  follows:  "But  although  the  Jury 
may  beUeve  from  the  evidence  that  the  de- 
cedent was  struck  by  the  lumber  wagon,  or 
by  the  lumber  on  the  wagon,  and  thrown 
upon  the  track  In  front  of  the  car,  neverthe- 


less, if  the  Jury  shall  also  believe  from  tiie 
evidence  that  the  defendant's  motorman  in 
charge  of  the  car  could,  by  the  exercise  of 
ordinary  care,  have  prevented  the  car  from 
coming  in  collision  with  the  Intestate  and 
Injuring  him,  so  that  he  died  in  consequence, 
then  the  law  is  for  the  plaintiff,  and  the 
Jury  should  so  find."  This  instruction  was 
misleading  and  prejudicial,  because  It  sub- 
mitted to  the  Jury  a  false  issue,  which  there 
was  no  evidence  to  support  The  tlune  com- 
plained of  in  the  petition  is  the  running  of 
the  car  at  a  very  high  rate  of  speed,  and 
that  those  in  charge  of  it,  with  "gross  negli- 
gence and  carelessness,"  ran  said  car  on  and 
against  plaintiff's  decedent,  knocking  him 
down  and  mashing  him  under  the  front 
guard.  If  appellee  was  entitled  to  recover 
it  was  upon  the  theory  that  the  fast  running 
or  dangerous  speed  of  the  car  caused  the  de- 
cedent's death,  and  if  this  manner  of  operat- 
ing the  car  put  it  out  of  the  power  of  appel- 
lant's motorman  to  stop  it  In  time  to  avoid 
its  striking  the  decedent  as  he  stood  upon  the 
track,  or  after  he  was  knocked  down  on  the 
track,  appellant  would  be  liable.  Bat  on  the 
other  hand,  if  while  the  car  was  being  operat- 
ed at  a  rate  of  speed  that  was  customary  and 
reasonably  safe,  the  lumber  wagon  suddenly 
knocked  him  upon  the  track  In  front  of  the 
car,  and  so  near  It  as  that  the  motorman  was 
unable  by  the  use  of  ordinary  care  to  prevent 
the  car  from  striking  him,  appellant  would 
not  be  liable.  There  was,  however,  no  testi- 
mony that  tended  to  prove  that  the  motor- 
man,  between  the  fall  of  the  decedent  upon 
the  track  and  the  striking  of  his  body  by 
the  car  while  lying  on  the  track,  coald  by 
any  sort  of  care  have  prevented  the  car  from 
striking  him.  Yet  instruction  No.  4  was  cal- 
culated to  give  the  jury  the  Impression  that 
there  was  some  evidence  to  that  effect  upon 
which  they  would  be  authorized  to  find 
against  appellant,  although  they  may  have 
believed  the  decedent  was  knocked  down  on 
the  track  and  in  front  of  the  car  by  the 
wagon,  and  that  the  car,  previous  to  his  be- 
ing Imocked  down  on  the  track,  was  not  run- 
ning at  a  dangerous  rate  of  speed.  When 
the  case  is  retried  the  court  should  give  in- 
struction No.  4  so  modified  as  to  read  as  fol- 
lows: "But  although  the  Jury  may  believe 
from  the  evidence  that  the  decedent  was 
struck  by  the  lumber  wagon,  or  by  the  lumber 
on  the  wagon,  and  thrown  upon  the  track  in 
front  of  the  car,  nevertheless  if  they  further 
believe  from  the  evidence  that  the  defend- 
ant's motorman  in  charge  of  the  car  conld. 
by  the  exercise  of  ordinary  care,  have  pre- 
vented it  from  coming  in  collision  with  the 
decedent  but  for  the  negligence,  if  any,  of 
the  said  motorman  in  running  said  car,  at  the 
time  the  decedent  was  knocked  on  the  track 
by  the  wagon,  at  a  high  and  dangerous  rate 
of  speed,  if  he  did  so  run  it,  they  should  find 
for  the  plahitltt." 
On  account  of  the  error  of  the  drcoit  oooit 
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In  giving  Instruction  No.  4,  the  Judgment  Is 
reversed,  and  caiise  remanded  for  a  new  trial 
consistent  with  the  opinion. 


CRESS   et   aL    ▼.   BELKNAP    HARDWARE 
&  MFO.  CO. 

(Court  of  Appeals  of  Kentacky.    Nov.  4,  1008.) 

1.  Fbatjdulent  Conveyances  (J  241»)— Suit 
TO  Avoid — Retdbn  of  Nuixa  Bona. 

Under  Ky.  St.  1903.  §  1907a,  providing  that 
any  party  aggrieved  by  a  fraudulent  conveyance 
of  real  estate  may  file  a  petition  In  equity 
against  the  parties  to  the  conveyance,  as  though 
the  suit  had  l)een  on  a  return  of  nulla  bona,  "as 
has  heretofore  been  required,"  a  creditor,  though 
having  a  Judgment,  may  bring  such  suit  without 
obtaining  such  a  return. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances.  Cent.  Dig.H  720,  725,  726;  Dec. 
Dig.  {  241.«] 

2.  Appeai,  and  Ebbob  (|  1051*)— Habuusb 

E^RBOB. 

Error  in  admitting  a  deposition  taken  by 
plaintiff  for  purpose  of  cross-examination,  plain- 
tifF  not  having  been  present  when  the  original 
deposition  was  taken,  was  harmless ;  defendant 
subsequently,  by  leave  of  court,  having  retaken 
the  deposition  of  the  witness,  so  that  his  testi- 
mony was  fully  before  the  court. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4161 ;  Dec.  Dig.  {  1051.*] 

Appeal  from  Circuit  Court,  Leslie  County. 

"Not  to  be  officially  reported." 

Action  by  the  Belknap  Hardware  &  Mann- 
factnrlng  Company  against  Ludnda  Cress 
and  another.  From  a  judgment  for  plaintiff, 
said  defendant  Luclnda  Cress  appeals.  Af- 
firmed. 

J.  B.  Malnard,  for  appellant  Cleon  K. 
Calvert,  for  appellee. 

HOBSON,  J.  William  Cress,  a  merchant 
in  Leslie  connty,  bought  goods  of  the  Belknap 
Hardware  &  Manufacturing  Company.  He 
failed  to  pay  for  the  goods,  and  the  com- 
pany in  October,  1906,  brought  suit  against 
him  on  the  account  and  took  out  an  attach- 
ment, which  was  levied  on  a  mill.  Judgment 
was  recovered  In  the  action  for  the  debt,  the 
attachment  was  sustained,  and  the  attached 
property  was  ordered  to  be  sold;  but  no 
sale  was  made  for  the  reason  that  the  com- 
missioner was  unable  to  get  any  one  to  bid 
for  the  property,  as  it  was  claimed  by  third 
Tiersons.  Thereupon  the  company  brought 
this  action  against  William  Cress  and  Lu- 
clnda Cress,  alleging  that  the  Judgment  was 
unpaid;  that  Cress  was  Insolvent;  that 
nothing  could  be  made  out  of  him  by  execu- 
tion, all  his  property  having  been  attached 
in  other  actions;  but  that  on  May  2,  1906, 
and  after  the  Indebtedness  to  the  plaintiff 
was  Incurred,  he  had  bought  of  Marlon  Boggs 
a  tract  of  land  for  $350  and  had  it  conveyed 
to  bis  wife,  Luclnda  Cress,  to  hinder  and  de- 
fraud his  creditors;  that  he  had  paid  foe 
the  land  and  that  bis  wife  had  taken  the 
deed  with  knowledge  of  the  fraudulent  pur- 


pose in  which  she  participated  with  her  bus- 
band.  No  answer  was  filed  by  William  Cress, 
and  as  to  blm  the  petition  was  taken  as  con- 
fessed. Luclnda  Cress  filed  an  answer  deny- 
ing the  allegations  of  the  petition.  Proof 
was  taken,  and  on  final  hearing  the  court 
adjudged  the  plaintiffs  the  relief  prayed; 
they  having  taken  out  an  attachment,  which 
was  levied  on  the  land.  From  the  Judgment 
Mrs.  Cress  appeals. 

The  proof  satisfies  us  that  the  circuit 
court  properly  held  the  deed  fraudulent; 
but  it  Is  Insisted  that  the  plaintiff  cannot 
maintain  the  action,  because  there  had  ifot 
been  a  return  of  "No  property"  upon  the 
Judgment  In  the  first  action  and  it  Is  urged 
that  an  action  under  section  439  of  the  Civil 
Code  of  Practice,  is  the  only  action  which 
can  be  brought  in  this  state  to  enforce  the 
satisfaction  of  a  Judgment.  There  was  a 
dictum  to  this  effect  In  Davidson  v.  Simmons, 
11  Bush,  330,  which  was  referred  to  in  Rltch- 
ey  V.  Buricke's  Adin'r,  54  S.  W.  173,  21  Ky. 
Law  Rep.  1120 ;  but  the  question  was  not  be- 
fore the  court  in  either  of  these  cases,  and 
the  latter  case  went  off  on  another  ground. 
At  the  time  that  Davidson  v.  Simmons  was 
decided,  an  action  could  not  be  maintained 
to  set  aside  a  fraudulent  conveyance  until 
the  plaintiff  bad  obtained  Judgment  and  a 
return  of  "No  property  found";  but  now,  by 
section  1907a,  Ky.  St  1903,  a  petition  in 
equity  may  be  maintained  to  set  aside  a 
fraudulent  conveyance  by  a  creditor  as  though 
it  had  been  brought  on  a  return  of  "No 
property,"  as  was  before  required.  There 
Is  no  reason  why  a  Judgment  creditor  may 
not  sue  under  this  section,  as  well  as  a  cred- 
itor who  has  not  reduced  his  claim  to  Judg- 
ment A  Judgment  Is  a  debt  of  record,  and 
at  common  law  an  action  for  debt  lies  on  a 
Judgment  as  soon  as  it  is  recovered;  the 
remedy  by  execution  being  merely  cumula- 
tive. 2  Black  on  Judgments,  }  958.  We  do 
not  find  it  necessary  to  determine  in  this 
case  how  far  the  common-law  rule  has  been 
modified  by  our  statutes ;  but  clearly  a  Judg- 
ment creditor  may  sue  to  set  aside  a  fraudu- 
lent conveyance  without  obtaining  a  return 
of  "No  property."  Otherwise,  he  might  be 
unable  to  make  his  debt;  for  In  a  case  like 
this  other  creditors  might  attach  before  he 
could  secure  an  execution  and  a  return  of 
"No  property." 

There  was  no  substantial  error  In  overrul- 
ing the  exceptions  of  the  defendant  to  the 
deposition  of  Marlon  Boggs  taken  by  the 
plaintiff,  for  the  purpose  of  cross-examina- 
tion; the  plaintiff  not  baring  been  present 
when  the  original  deposition  was  taken.  The 
defendant  subsequently,  by  leave  of  court, 
retook  the  deposition  of  Boggs,  and  so  his 
testimony  was  fully  before  the  court.  Burk- 
hart  V.  Loughrldge,  124  Ky.  50,  08  S.  W.  291. 

Judgment  affirmed. 
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WOODS  et  «x.  ▼.  PINE  MOUNTAIN  R.  CO. 

(Court  of  Appeals  of  Kentucky.     Nov.  4,  190S.) 

Canceixation  of  Instruments  (S  47*)— Pbo- 

CEEDiNQB  —  Evidence  —  Misjbkpbebenta- 

TION. 

In  a  suit  to  cancel  a  deed  to  a  railroad  right 
of  way,  evidence  heJd  not  to  show  fraudulent 
misrepresentations  of  defendant's  agent  as  to  the 
location  of  the  right  of  way,  authorizing  cancel- 
lation. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Dec.  Dig.  S  47.*] 

Appeal  from  Circuit  Court,  Whitley  Comi- 
ty. 
.  "Not  to  be  officially  reported." 

Suit  by.  Ceberry  Woods  and  wife  against 
the  Pine  Mountain  Railroad  Company  to 
cancel  a  deed.  Judgment  for  defendant,  and 
plaintifTs  appeal.    Affirmed. 

L.  L.  Peace  and  R.  L.  Pope,  for  appellants. 
Benjamin  D.  Warfleld,  J.  W.  Alcorn,  and  H. 
H.  Tye,  for  appellee. 

HOBSON,  J.  Ceberry  Woods  and  wife 
brought  this  suit  against  the  Pine  Mountain 
Railroad  Company  to  cancel  a  deed  which 
they  bad  made  to  the  company  for  the  right 
of  way  through  their  farm,  on  the  ground 
that  B.  L.  Stevens,  who  was  the  agent  of 
the  company  and  obtained  the  deed,  falsely 
and  fraudulently  represented  to  them  that 
the  right  of  way  ran  on  the  west  side  of 
their  house  as  It  was  then  staked  off  by  the 
company;  that  they  relied  upon  the  state- 
ments made  to  them  by  Stevens,  and  believed 
them  to  be  true,  when  in  fact  the  right  of 
way  ran  on  the  east  side  of  the  bouse,  and 
If  they  bad  known  the  facts  they  would  not 
have  signed  or  aclmowledged  the  deed.  The 
allegations  of  the  petition  were  traversed  by 
the  answer. 

Ceberry  Woods  gave  his  deposition,  In 
which  he  stated  that  the  engineer  of  the 
company  who  surveyed  the  right  of  way 
pointed  out  to  him  that  the  right  of  way 
lay  on  the  west  side  of  the  house,  and  that 
when  he  signed  the  deed  he  In  good  faith 
believed  that  the  right  of  way  was  located 
there.  But  be  does  not  state  that  Stevens 
made  him  any  representations  at  all,  or  show 
that  the  engineer  who  told  him  where  the 
right  of  way  was  located,  had  any  authority 
from  the  company  to  bind  It  by  any  state- 
ments he  might  make  as  to  where  the  right 
of  way  wonld  be  located.  The  plaintiffs  also 
introduced  two  other  witnesses  as  to  what  oc- 
curred when  Stevens  was  at  the  house;  but 
their  testimony  is  not  sufficient  to  show  any 
misrepresentations  by  Stevens  as  to  where 
th^  right  of  way  was  located.  On  the  con- 
trary, Stevens  testified  that  he  did  not  know 
where  it  was  located  and  made  no  statement 
about  it;  that  he  was  furnished  by  the  com- 
pany simply  with  the  courses  and  distances, 
and  did  not  In  fact  know  where  the  lines 
were  located  on  the  ground.  There  Is,  there- 
fore, a  total  failure  to  show  any  fraudulent 


conduct  on  the  part  of  Stevens,  and  the  di- 
cuit  court  properly  so  held. 

It  appears  from  the  evidence  that  Woods 
had  given  the  company  a  title  bond  for  the 
right  of  way ;  that  It  had  run  two  lines,  one 
on  the.  east  of  the  house  and  one  on  the  west ; 
that  the  one  on  the  west  of  the  bouse  dam- 
aged him  the  most,  and  It  was  agreed  that  if 
the  road  ran  there  the  company  shoald  pay 
him  $90  an  acre  for  the  land,  and  if  It  ran 
on  the  east  side  of  the  house  it  was  to  pay 
him  $80  an  acre  for  the  land;  the  rl«:ht  of 
way  through  the  farm  including  something 
over  10  acres.  It  also  appears  from  the 
proof  that  Woods,  at  the  time  the  deed  was 
made,  thought  the  railroad  would  ran  west 
of  the  house  and  claimed  $90  an  acre,  which 
was  paid  to  him;  but  he  said  at  the  time 
that  he  hoped  Stevens  could  get  them  to 
use  the  other  line.  The  road  was  in  fact 
built  on  the  other  line,  which  bad  been  sur- 
veyed before;  and  from  all  the  proof  we 
are  satisfied  that  the  location  of  the  road 
where  it  is  Is  not  so  Injurious  to  Woods  as  it 
would  be  if  located  on  the  west  line. 

Judgment  affirmed. 


CONWAY  et  al.  v.  CONWAY  et  al. 

(Court  of  Appeals  of  Kentucky.    Nov.  5,  19ftS.i 

1.  WoBK  and  Labob  (8  7*)  —  Sebvicks  Be- 
tween Persons  in  family  Relatiok— Im- 
plied Contracts. 

Where  the  relationship  of  persons  raises  the 
presumption  that  they  lived  together  for  mutual 
convenience,  the  law  will  not  imply  a  promise 
to  pay  for  their  services  rendered  each  other, 
but  will  require  stricter  proof  to  establish  such 
a  contriict  than  is  required  in  ordinary  cases.. 
[EM.  Note.— For  other  cases,  see  Work  and 
Labor.  Cent  Dig.  S|  ll%-22;   Dec  Dig.  S  7.»] 

2.  EXECOTOBS  AND  Aduinibtbators  ((  221*)— 
Payment  of  Claims  —  Personai.  Skrvices 
OF  Son — Necessity  fob  Express  Contract. 

There  is  a  natural  obligation  owing  from  a 
son  to  an  Invalid  mother;  and,  to  recover  from 
her  estate  for  services  rendered  her,  he  mast 
show  an  actual  contract  for  compensation. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §  901 :  Def'. 
Dig.  i  221.»J 

8.  Executors  and  Administratobs  (|  221*>— 
Payment  of  Claims  —  Pebbonai.  Skrvices 
OF  Son — Evidence  of  Contbact. 

Evidence  held  not  to  show  a  contract  be- 
tween a  mother  and  her  sons  for  payment  for 
their  services  in  caring  for  her. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  g  903^  :  Dec 
Dig.  i  221.*] 

Appeal  from  Circuit  Court,  Nicholas  County. 

"To  be  officially  reported." 

Action  by  Henry  Conway  and  another 
against  William  Conway  and  others  for  the 
settlement  of  the  estate  of  their  mother,  in 
which  the  plaintiffs  filed  claims  with  the 
commisBloner,  who  reported  favorably.  Fan- 
nie Perrine  and  another  excepted  to  the  re- 
port, and  plaintiffs  moved  for  and  obtained 
a  trial  out  of  chancery.    There  was  a  dlrect- 


*For  other  cues  see  same  topic  and  lectlon  NUMBER  In  Dec.  &  Am.  Dies.  1907  to  data,  A  Reporter  Indexes 


Digitized  by  V^OOQ  IC 


Ky.) 


BOYD  V.  PERKINS. 


cd  Terdlct  for  defendants,  and  plalntlfFs  Ap- 
peal.   Afflnned. 

WUUam  Conley,  for  appellants.  Morgan  & 
Darragh,  for  appellees. 

CLAY,  G.  Appellants,  Henry  Conway  and 
Johnson  Conway,  seek  in  tbls  action  to  re- 
cover for  alleged  services  rendered  tbelr 
mother  In  nursing  and  taking  care  of  her 
for  a  i>erlod  of  several  months  prior  to  her 
death.  Their  claims  were  first  filed  with  the 
master  commissioner  In  a  suit  brought  by 
them  and  the  administrator  of  their  mother's 
estate  for  a  settlement  thereof.  The  commis- 
sioner reported  in  favor  of  the  claims.  Ap- 
pellees, Fannie  Perrine  and  Ben  Conway,  fil- 
ed exceptions  to  this  report  Thereupon 
counsel  for  appellants  moved  for  a  trial  out 
of  chancery.  This  was  granted.  Upon  the 
conclusion  of  the  testimony  for  appellants, 
the  court  gave  a  peremptory  instruction  for 
appellees.' 

The  evidence  In  the  case  shows  that  the 
appellants,  Henry  and  Johnson  Conway,  re- 
sided with  their  mother  for  a  i)erIod  of  about 
21^  years  prior  to  her  death.  During  that 
time  their  mother  was  frequently  confined  to 
bed,  and  needed  constant  attention.  This  at- 
tention was  given  by  appellants.  Indeed,  it 
seems  that  they  did  most  of  the  work  about 
.the  house,  such  as  cooking,  washing,  etc. 
They  also  managed  the  place  upon  which 
they  all  lived.  Two  or  three  witnesses  testi- 
fied that  the  mother  of  appellants  said  she 
wanted  them  paid  out  of  the  money  she  had 
left  She  also  spoke  of  having  a  written 
contract  drawn  np.  One  of  the  witnesses  tes- 
tified that  she  said  she  wanted  all  her  chil- 
dren who  waited  on  her  to  have  something 
extra.  There  can  be  no  donbt  that  appellants 
performed  valuable  and  efficient  services  in 
nursing  and  taking  care  of  their  mother. 
Now  and  then  a  considerable  portion  of  their 
time  was  taken  up  by  the  attention  which  she 
demanded;  but  there  is  absolutely  nothing  in 
the  record  to  show  that  any  contract  was 
made  between  appellants  and  their  mother 
that  they  should  be  paid  for  their  services. 
Even  the  expressions  which  she  is  said  to 
have  used  to  others  were  not  made  in  appel- 
lants' presence.  In  a  long  line  of  decisions 
this  court  has  held  that  where  the  relatlon- 
sblp  of  the  parties  was  sufficient  to  raise  the 
presumption  that  they  lived  together  as  a 
matter  of  mutual  convenience,  the  law  will 
not  imply  a  promise  to  pay  for  the  services 
BO  rendered.  To  establish  a  contract  for 
such  compensation  requires  stricter  proof 
than  to  establish  an  ordinary  contract. 
There  is  a  natural  obligation  owing  from  a 
fion  to  an  invalid  mother.  Filial  duty,  to 
say  nothing  of  love  and  afltectlon,  should 
prompt  him  to  do  everything  In  his  power  for 
her  comfort  and  welfare.  Where  he  after- 
wards makes  a  claim  against  his  mother's 
estate  for  sacb  services,  be  should  be  entitled 


to  recover  only  where  th««  is  proof  of  an 
actual  contract  that  he  should  be  paid.  The 
expressions  alleged  to  have  been  used  by  Mrs. 
Conway  were  not  sufficient  to  establish  such 
a  contract  Foley  v.  Dillon,  etc.,  105  8.  W. 
461,  82  Ky.  Law  Rep.  222 ;  Wallace  v.  Den- 
ny's Adm'r,  90  S.  W.  1046,  28  Ky.  Law  Rep. 
978;  Reynolds'  Adm'r  v.  Reynolds,  92  Ky. 
556,  18  S.  W.  51T. 
Judgment  affirmed. 


BOYD  V.  PERKINS. 

(Court  of  Appeals  of  Kentucky.    Oct.  23,  1908.) 

Wnxs  (S  502*)— CoNBTBUcnoN— Pbima  Facib 
Meanikq  of  Wobds  "Kin,"  "Rklativb." 
With  the  exception  of  a  few  special  be- 
quests, and  a  provision  for  the  erection  of  a 
monument  and  a  direction  that  any  note  owing 
him  by  any  of  his  "kin"  should  be  canceled 
and  the  amomit  given  to  such  "relative,"  a  will 
provided  for  the  distribntion  of  the  estate  among 
testator's  relatives  "equally  as  provided  by  stat- 
ute, as  if  no  will  had  been  made,"  thus  em- 
bracing only  blood  relatives.  Held,  that  the 
words  "kin,"  "relative,"  and  "relatives"  refer- 
red prima  facie  to  blood  connections  only,  so 
that  the  husband  of  testator's  niece  was  still 
liable  on  notes  given  to  the  testator. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  {  1070;    Dec  Dig.  §  502.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  39ai ;  vol.  7,  pp.  6054-6058 ;  vol.  8, 
p.  7783.] 

Appeal  from  Circuit  Court,  Whitley  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  Robert  Boyd,,  Junior,  executor 
of  Robert  Boyd,  Senior,  against  K.  D.  Per- 
kins. Judgment  of  dismissal  and  plaintiff 
appeals.    Reversed  and  remanded. 

H.  C.  Clay,  for  appellant    H.  H.  Tye,  for 

appellee. 

SETTLE,  J.  The  appellant,  Robert  Boyd, 
Jr.,  as  executor  of  the  will  of  Robert  Boyd, 
Sr.,  sued  the  appellee,  K.  D.  Perkins,  in  the 
court  below  upon  five  notes  of  $500  each, 
which  the  latter  had  executed  to  Robert 
Boyd,  Sr.,  before  his  death.  The  notes  were 
given  for  and  were  secured  by  a  Hen  upon 
real  estate  in  the  city  of  Williamsburg, 
Whitley  county.  Appellee  filed  answer,  ad- 
mitting the  execution  of  the  notes,  but  al- 
leging affirmatively  that  they  were  canceled 
and  bequeathed  to  him  by  the  will  of  the 
testator.  A  demurrer  was  filed  to  the  an- 
swer, which  the  court  overruled,  and,  appel- 
lant failing  to  plead  further,  judgment  was 
rendered  dismissing  the  action.  Hence  this 
appeal. 

The  will  being  copied  into  the  answer, 
and  that  pleading  presenting  all  the  facts 
necessary  to  the  determination  of  the  con- 
troversy, we  must  look  to  the  provisions  of 
the  will  to  ascertain  whether  the  defense 
presented  by  the  answer  should  have  pre- 
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vailed.  The  win  contains,  among  others, 
this  provision :  "That  at  my  death  any  note 
or  obligation  that  any  of  my  kin  may  owe 
me  Is  hereby  cancelled,  and  the  amount  is 
given  and  bequeathed  to  such  relative."  The 
testator  died  childless,  and  by  the  terms  of 
his  will  the  large  estate  of  which  he  was  the 
owner,  with  the  exception  of  two  small  be- 
quests to  personal  friends,  went  at  his  death 
to  blood  relatives  named  or  referred  to  in 
that  instrument  Appellee  does  not  claim 
to  have  been  related  by  blood  to  the  testa- 
tor, but  avers  in  his  answer  that  he  married 
Malinda  Boyd,  who  was  a  niece  of  the  tes- 
tator. Malinda  Boyd  died  several  years  be- 
fore the  testator  died.  Appellee  was,  there- 
fore, only  a  nephew  by  marriage  of  the  tes- 
tator; so  the  question  is:  Was  he  one  of 
the  kin  or  relatives  to  whom  was  bequeath- 
ed by  the  clause  of  the  will  mentioned  notes 
owing  to  the  testator? 

Appellee  filed  with  his  answer  two  let- 
ters written  him  by  the  testator  about  nine 
years  before  the  execution  of  the  will,  and 
shortly  after  the  death  of  his  (appellee's) 
wife,  in  which  he  was  treated  or  recognized 
by  the  testator  as  his  nephew.  We  cannot 
see  that  these  letters  throw  any  light  upon 
the  intention  of  the  testator  as  expressed  by 
his  will.  They  were  merely  business  let- 
ters, and  it  was  but  natural  that  the  writer 
should  have  addressed  them  to  appellee  as 
"Dear  Nephew,"  without  meaning  thereby 
to  attach  any  more  Importance  to  their  re- 
lationship than  would  result  from  a  mere 
desire  to  avoid  formality.  Webster's  Dic- 
tionary defines  the  word  "nq»hew"'  as  "the 
son  of  a  brother,  or  a  sister ;  or  of  the  broth- 
er-in-law, or  a  sister-in-law."  By  Bouvler's 
Law  Dictionary  it  is  defined  thus :  "  'Neph- 
ew' the  son  of  a  brother  or  sister.  But  in  a 
bequest  would  not  Include,  without  special 
mention,  nephews  and  nieces  by  marriage." 
Scbouler  on  Wills  (2d  Ed.)  §  536,  says: 
"  'Nephew'  means  in  English  law  the  son  and 
niece,  the  daughter,  of  a  brother  or  sister; 
and  greatnephews  or  greatnleces  are  not  em- 
braced by  the  terms,  and,  as  a  gift  is  nat- 
urally to  blood  relatives,  a  nephew  or  niece 
by  marriage — that  is,  the  nephew  or  niece  of 
the  testator's  husband  or  wife — is  prima 
facie  excluded,  as  also  would  be  the  wives 
or  widows  of  a  blood  nephew."  In  the  first 
edition  of  Am.  &  Eng.  Ency.  of  Law  (volume 
12,  p.  521),  the  word  "kindred"  is  thus  de- 
fined: "A  man's  'kindred,'  in  the  proper 
signification  of  the  word,  means  such  per- 
sons as  are  related  to  him  by  blood."  In 
Bouvler's   Law  Dictionary  the  word   "kin" 


Is  defined  thus:  "Legal  relationship";  and 
the  word  "kindred,"  "Relations  by  blood.  A 
husband  or  wife  of  the  deceased  Is  there- 
fore not  his  or  her  kindred."  In  20  Am.  & 
Eng.  Ency.  of  Law,  p.  738,  we  find  the  fol- 
lowing definitions  of  the  word  "relation": 
"The  definition  commonly  given  of  'relation' 
is  a  person  connected  with  another  by  con- 
sanguinity or  affinity,  bat.  In  view  of  the 
decisions,  it  would  seem  that  the  word  has 
not  technically  so  extensive  a  meaning  as 
this,  and  is  more  properly  confined  to  con- 
nections by  consanguinity  alone." 

In  Supreme  Council  v.  Bennett,  47  N.  J. 
Eq.  39,  10  Atl.  785,  It  is  said :  "The  phrases 
'related  to,'  'relations,'  and  'next  of  kin,' 
whether  used  in  a  statute,  wlU,  or  contract; 
have,  by  a  perfectly  uniform  course  of  deci- 
sions, been  held  to  include  only  relations  by 
blood,  and  not  connections  by  marriage,  not 
even  a  husband  and  wife."  Huling  ▼.  Fen- 
ner,  9  B.  L  411;  2  Jarman  on  ^ills,  661; 
Schouler  on  Wills,  {  537. 

From  the  foregoing  definitions  of  the  terms 
"kin,"  "kindred,"  "relative,"  and  "relation," 
we  are  led  to  conclude  that  the  words  "kin," 
"relative,"  and  "relatives"  used  in  the  will 
in  question  will  not  prima  facie  include  a 
mere  nephew  by  marriage,  and  we  will  not 
assume  that  it  was  the  intention  of  the  tes- 
tator to  include  appellee  among  those  to 
whom  was  bequeathed  "any  note  or  obliga- 
tion that  any  of  my  kin  may  owe  me."  Fur- 
thermore, there  Is  nothing  else  in  the  lan- 
guage of  the  will  to  Indicate  that  appellee 
was  to  be  made  one  of  its  beneficiaries.  On 
the  contrary.  It  is  evident  from  its  language 
as  a  whole  that  the  terms  "kin"  and  "rela- 
tives" as  used  In  the  will  were  applied  by 
the  testator  to  blood  kin  alone.  With  the 
exception  of  special  bequests  to  J.  W.  Alcorn 
and  J.  A.  Craft  of  $500  each,  that  to  Robert 
Boyd,  Jr.,  the  provision  with  respect  to  the 
notes  on  relatives,  and  that  for  the  erection 
of  a  monument  at  the  testator's  grave,  the 
will  gives  the  remainder  of  the  testator's  es- 
tate to  his  blood  relatives,  for  its  language 
is,  "I  will  and  bequeath  that  the  remainder 
of  my  estate  be  distributed  amony  my  rela- 
tives •  •  •  equally  as  provided  by  stat- 
ute, as  if  no  will  had  been  made" — and  the 
estate  under  the  statute  would  have  gone  on- 
ly to  blood  relations.  It  is  our  opinion, 
therefore,  that  the  lower  court  erred  in  over- 
ruling the  demurrer  to  the  answer  and  dis- 
missing the  action. 

Wherefore  the  judgment  is  reversed  and 
cause  remanded  for  further  proceedings  con- 
sistent with  the  opinion. 
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8YMMES  T.  ROSE  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  12,  1908.) 

1.  Pi^ADiNo  (I  252*)— Amendment— Petition 
— Abandonment  or  Pbiob  Petition. 

Where  the  first  cause  of  action  alleged  was 
for  breach  of  defendant's  agreement  to  bny  land 
on  which  plaintiff  held  an  option,  plat  and  sell 
it,  and  divide  profits  with  plaintiff,  and,  on  de- 
murrer being  sustained  to  the  petition,  plaintifC 
amended  the  petition  and  alleged  facts  to  show 
an  implied  promise  to  pay  him  tor  services  as 
agent  in  buying  the  land,  by  his  amendment 
plaintiff  elected  to  abandon  the  cause  of  action 
alleged  in  the  original  petition  by  asserting;  an- 
other cause  of  action  inconsistent  therewith. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  S  737%  ;  Dec  Digrj262.»] 

2.  Pleading  (8  869»)  —  Petition  —  Sepabatb 
Causes  or  Action— Election. 

A  cause  of  action  for  breach  of  defendant's 
agreement  to  bny  land  on  which  plaintiff  held 
an  option,  plat  and  sell  it,  and  divide  the  prof- 
its with  plaintiff,  being  inconsistent  with  alle- 
gations of  an  implied  promise  to  pay  plaintiff 
tor  his  services  as  agent  in  buying  the  land,  if 
the  two  causes  of  action  were  asserted  in  the 
same  petition,  or  one  of  them  was  asserted  by 
amendment,  the  trial  court  should  have  required 
plaintiff  to  elect  on  which  he  would  stand. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  1 1199 ;  Dec.  Dig.  {  369.*] 

&   PtXADING  <S   417*)— RTTUNO  ON   DEMT7BREB 

— Objeotiorb— Waiteb  bt  Amendment. 
Wher«,  upon  a  demnrrer  to  the  petition  be- 
inp  sustained,  plaintiff  amended  and  went  to 
trial  on  his  amended  petition,  he  cannot  com- 
plain, on  api>eal,  of  error  In  sustaining  the  de- 
murrer, or  assert  that  the  original  petition  was 
his  real  cause  of  action ;  that  petition  having 
been  abandoned  by  his  amendment. 

[Ed.   Note.— For  other  cases,   see  Pleading, 
Cent  Dig.  {  1401;   Dec.  Dig.  {  417.*] 
4.  PI.EADINO    (S    252*)— Vabiahok— Evidence 

ADMISelBLE—CONFOBMITY  TO  PLEADINOB. 

Where,  though  evidence  mi^ht  have  been 
admissible  under  the  original  petition,  that  pe- 
tition having  been  abandoned  by  amendment, 
and  the  evidence  being  irrelevant  under  the 
amended  petition.  It  was  properly  excluded. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  {  736 ;  Dec.  Dig.  {  252.*] 

Appeal  from  Circuit  Court,  Daviess  County. 

"Not  to  be  officially  reported." 

Action  by  H.  H.  Symmes  against  R.  B. 
Rose  and  others.  E'rom  a  Judgment  for  de- 
fendants, plaintiff  appealed.     Affirmed. 

R.  O.  Hill,  for  appellant  Sweeney,  Ellis 
&  Sweeney,  tor  appellees. 

O'REAR,  0.  J.  Appellant  claims  that  he 
held  an  option  on  a  valuable  piece  of  land 
near  Owensboro,  and  contracted  by  parol 
agreement  with  appellee  R.  E.  Rose  that  the 
latter  would  fumlsb  the  money,  to  buy  it  and 
when  It  was  platted  into  town  lots,  put  on 
the  market,  and  sold,  the  profits  would  be 
divided  between  the  two.  He  sued  appellee 
for  a  breach  of  the  contract,  alleged  the  fore- 
going agreement,  and  that  appellee  bad 
wrongfully  taken  the  title  to  his  wife  and  re- 
fused to  comply  with  the  agreement.  A  de- 
murrer was  sustained  to  the  petition.  By 
variooB  amendments  appellant  set  out  facts 
showing  bis  employment  by  appellee  as  a  real 


estate  agent  or  broker  to  buy  the  land  for  the 
latter,  upon  which  an  implied  promise  to  pay 
for  the  services  was  predicated.  Upon  an  is- 
sue joined  upon  the  latter  allegations  the 
case  went  to  trial  before  the  circuit  judge 
without  a  jury.  The  court  found  the  fact  to 
be  that  appellant  was  not  representing  appel- 
lee In  the  matter,  but  was  representing  other 
Interests.  We  think  the  evidence  sustains 
the  finding. 

Appellant  complains  on  this  appeal  that 
the  trial  court  erred  In  sustaining  the  demur- 
rer to  his  original  petition.  However  that 
might  be,  we  are  of  opinion  that  by  his  subse- 
quent amendment  appellant  elected  to  aband- 
on the  ground  of  suit  asserted  in  the  original 
petition,  and  elected  to  try  out  his  case  on  the 
claim  of  employment  and  for  compensation 
as  buying  agent  for  appellee.  If  it  be  con- 
ceded timt  he  stated  a  cause  of  action  against 
appellee  In  the  original  petition,  and  that  the 
circuit  court  erred  in  sustaining  the  demur- 
rer to  it,  appellant  voluntarily  abandoned 
that  cause  by  asserting  in  the  same  action 
another  cause  of  action  inconsistent  with  the 
first.  If  both  had  been  asserted  in  the  orig- 
inal petition  (as  may  in  fact  have  been  the 
purpose  of  the  pleader),  or  if  both  had  been 
asserted  in  the  same  action,  one  in  the  peti- 
tion and  the  other  In  the  amended  petition, 
being  inconsistent  one  with  the  otheV,  the 
trial  court  should  have  required  appellant 
to  elect  which  of  them  be  would  prosecute. 
He  did  elect,  by  the  practice  he  pursued,  to 
stand  upon  the  latter.  Having  lost  that  on 
the  trial  on  the  merits,  be  will  not,  on  appeal, 
be  heard  to  complain  that  the  one  he  aban- 
doned was  tiis  real  cause  of  action,  and  that 
the  court  erred  In  its  Interlocutory  rulings  on 
the  sufficiency  of  the  pleading. 

Appellant  complains,  also,  that  the  trial 
court  erred  in  rejecting  certain  evidence  of- 
fered by  him  on  the  trial.  The  rejected  evi- 
dence might  have  been  relevant  upon  an  Is- 
sue joined  upon  the  first  cause  of  action  at- 
tempted to  be  asserted,  but  was  not  relevant 
upon  the  one  which  was  being  tried,  and  for 
that  reason  was  properly  rejected. 

Perceiving  no  prejudicial  error,  the  Judg- 
ment is  affirmed. 


CITY  OF  BARDWBLIi  v.  SOUTHERN  EN- 
GINE &  BOILER  WORKS. 
(Conrt  of  Appeals  of  Kentucky.    Nov.  6,  1908.) 

1.  Sales  (|  286*)— Wabbahtt— Right  to  Re- 
COVEB  Pbices. 

Under  a  contract  of  sale  of  an  engine,  with 
guaranty  that  the  material  and  workmanship 
entering  into  it  shall  be  first  class,  and  that  any 
defective  part  will  be  replaced  without  charge, 
the  existence  of  defects  not  preventing  the  op- 
eration of  the  machinery,  but  which  could  be 
cured  by  supplying  other  pieces  of  machinery 
in  place  of  the  defective  ones,  will  not  prevent 
recovery  of  the  purchase  price,  the  purchaser, 
though  having  a  report  of  its  expert  as  to  de- 
fects, failing.  On  demand,  to  give  the  seller  in- 
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fonnation  as  to  the  defects  claimed,  and  refus- 
ing to  give  opportunity  to  malie  needed  repairs, 
seeking  a  rescission;  and  the  seller,  as  it  in- 
formed the  buyer,  having  been  ready  and  will- 
ing to  supply  any  deficiencies,  which  was  all 
that  the  contract  obliged  it  to  do,  and  all  that 
the  buyer  could  demand. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  809 ;   Dec.  Dig.  t  286.*] 

2.  Mandamus  (§  112*)— Crrr  Debt— Cohpttl- 
BORT  Tax  Levy— Constitutional  Limit. 

A  city  having  contracted  a  debt,  which,  un- 
der Const.  I  158,  It  had  no  power  to  contract,  be- 
cause its  indebtedness  already  exceeded  the  lim- 
it fixed  therein,  its  officers  cannot  be  required  to 
levy  a  tax  to  pay  the  debt. 

[Ed.  Note.— Fw  other  cases,  see  Mandamus, 
Cent.  Dig.  |  244;  Dec  Dig.  |  112.*] 

3.  Municipal  Cobfosations  ({  254*)— OoN- 

TBACTS— REKEDIKS    OT    CoNTRACTOB. 

/  nyhere  a  dty  has  bought  an  engine  whidi 

it  ha3"  the  power  to  purchase,  except  that  its 
debt  already  exceeded  the  limit  fixed  by  Const. 
{  158,  and  as  between  it  and  the  seller  the  lat- 
ter, under  its  contract,  has  a  lien  on  the  engine 
for  the  deferred  payment,  the  city,  which  will 
not,  and  cannot  be  compelled  to,  pay,  may  not, 
though  using  the  engine  as  part  of  its  electric 
light  plant,  retain  it,  and  give  the  seller  the 
option  merely  to  rescind  the  ciwtract,  and  re- 
turn the  partial  payment  made;  but  the  seller 
may  enforce  his  lien  by  salej 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  254.*] 

Appeal  from  Circuit  Court,  Carlisle  County. 

"To  be  officially  reported." 

Action  by  the  Southern  Engine  &  Boiler 
Works  against  the  city  of  Bardwell.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

J.  M.  Nichols  &  Son,  for  appellant  Jobn 
E.  Kane  and  W.  H.  Biggs,  for  appellee. 


CARROLL,  3.  In  June,  1905,  the  appel- 
lant city  of  Bardwell  purchased  from  ap- 
pellee an  engine  to  be  used  in  operating  its 
electric  light  plant.  It  contracted  to  pay  for 
the  engine  $1,550.  Six  hundred  dollars  of  this 
amount  was  paid  in  cash,  f450  In  an  old  en- 
gine, and  for  the  remaining  $500  the  city  ex- 
ecuted Its  note  due  in  June,  1906.  The  note, 
as  well  as  the  contract,  contained  the  stipu- 
lation that  the  city  had  received  the  engine 
from  the  Southern  Engine  &  Boiler  Works 
"with  the  express  agreement  and  under- 
standing that  the  title  of  said  machinery  Is 
now  and  sliall  remain  in  the  said  Southern 
Engine  &  Boiler  Works  until  the  note  is  paid 
In  full;  and  it  shall  have  the  right  in  case 
of  nonpayment  at  maturity  of  said  note,  or 
at  any  time  it  deems  itself  insecure,  or  if 
the  property  is  sold  or  removed  from  the 
district  where  located,  to  enter  and  retake 
immediate  possession  of  said  property  wher- 
ever it  may  be  and  remove  the  same."  The 
contract  also  contained  the  following  guar- 
anty: "The  material  and  workmanship  en- 
tering into  the  construction  of  this  engine 
shall  be  first  class  in  every  respect,  and  any 
defective  part  will  be  replaced  by  us  with- 
out charge.    We  also  guarantee  this  engine 


to  run  smoothly  with  close  regulation  under 
varying  loads  and  steam  pressure  and  to  be 
as  economical  In  the  use  of  steam  as  any 
engine  of  its  class."  Falling  to  pay  the  note 
at  maturity,  the  appellee  Instituted  this  ac- 
tion against  the  ci^.  It  asked  for  Judgment 
for  its  debt,  Interest,  and  costs,  and  that  it 
be  adjudged  a  lien  on  the  engine  to  secure 
the  payment  of  the  same.  To  this  petition 
the  city  answered  that  the  engine  was  not 
constructed  of  first-class  material,  but  that 
much  of  the  material  entering  into  its  con- 
struction was  defective  in  many  respects,  and 
also  alleged  that  the  workmanship  was  in- 
ferior, and  that,  by  reason  of  these  defects, 
the  engine  was  not  worth  over  $500  when  de- 
livered to  the  city.  It  made  Its  answer  a 
counterclaim,  and  asked  that  the  note  sued 
on  be  canceled,  and  that  it  have  Judgment 
over  against  the  company  for  $550.  To  this 
pleading  the  engine  company  replied  that  it 
had  repeatedly  offered  to  fully  perform  its 
guaranty  by  replacing  without  charge  any 
defective  or  inferior  parts,  but  that  the  ci^ 
bad  refused  to  permit  it  to  do  so^  and  it  re- 
newed its  offer  to  fully  perform  its  contract 
obligation.  A  rejoinder  was  filed  by  the  city, 
in  which  it  stated  that  It  was  willing  to  ac- 
cept such  an  engine  as  the  company  war- 
ranted the  engine  purchased  to  be,  but  that, 
if  the  company  would  not  do  this,  then  it 
offered  to  rescind  the  contract,  providing  the 
company  would  return  to  it  the  $1,050  paid 
on  the  purchase  price  and  surrender  the  note 
sued  on.  Subsequently  the  city  filed  on  an- 
swer, setting  out  that  at  the  time  the  con- 
tract was  entered  into,  and  the  note  sued  on 
executed,  it  was  indebted  largely  in  excess 
of  the  constitutional  limit  as  fixed  in  sec- 
tions 157  and  153  of  the  Constitution,  and 
that  the  indebtedness  assumed  in  the  pur- 
chase of  the  engine  was  unauthorized  and 
the  note  executed  as  evidence  of  it  void. 
The  case,  after  being  prepared  for  trial,  was 
submitted  to  the  court,  and  a  Judgment  ren- 
dered In  favor  of  the  engine  company  for 
the  amount  of  its  note  and  interest;  and  it 
was  further  adjudged  that,  to  secure  the 
payment  of  the  same,  it  had  a  lien  upon  the 
engine.    Of  this  Judgment  the  city  complains. 

In  respect  to  the  question  that  the  city 
had  no  authority  to  purchase  the  engine  he- 
cause  its  indebtedness  at  the  time  exceeded 
the  limitation  provided  in  the  Constitution, 
we  may  say  that  the  evidence  indicates  that 
the  contention  of  the  city  upon  this  point  is 
correct.  So  that  we  will  consider  the  case 
as  If  the  city  had  no  authority  to  buy  the 
engine  or  create  any  indebtedness  for  tliat 
purpose. 

Upon  the  Issue  presented  as  to  whether  or 
not  the  engine  fulfilled  the  guaranty,  the 
evidence  is  conflicting.  Indeed,  the  weight 
of  it  tends  to  support  the  conclusion  that 
the  engine  in  some  particulars,  especially  in 
material,  was  not  what  it  was  guaranteed 


<For  oiber  eaaes  lee  lam*  topic  and  section  NUMBER  In  Dee.  4s  Am.  Digs.  ISOT  to  data,  ft  Reportar  Indexes 


Digitized  by  V^OOQ  IC 


Ky.) 


OITY  OP  BARDWELL  v.  SOUTHERN  ENGINE  &  BOILER  WORKS. 


99 


to  be.  The  engine  was  Installed  as  a  part 
of  the  electric  plant  In  July,  1905,  and  the 
evidence  shows  that  It  operated  the  plant 
contlnnoualy  from  the  time  It  was  Installed 
until  the  last  depositions  In  the  case  were 
taken  in  the  summer  of  190T.  Presumably 
tbe  Glty  as  It  superseded  the  Judgment  Is  yet 
using  the  engine  for  the  purpose  for  which 
it  was  bought.  Soon  after  the  engine  was 
installed,  the  dty  notified  the  engine  compa- 
ny that  the  engine  was  not  renderlitg  sat- 
isfactory seryice,  and  pointed  out  several  de- 
fects In  its  material  and  construction.  In 
response  to  this  letter,  the  company  sent  one 
of  its  agents  to  inspect  the  engine.  After 
making  an  inspection,  he  reported  to  the  com- 
pany that  the  engine  fully  came  up  to  tbe 
stipulations  contained  in  the  contract,  and 
that  he  found  no  defects  either  in  material 
or  construction,  although  a  number  of  wit- 
nesses who  testified  for  the  city,  some  of 
them  being  experienced  machinists,  were 
able  to  discover  defects  in  both  these  par- 
ticulars. It  may,  however,  be  here  remarked 
that  the  defects  in  material  or  construction, 
although  causing  some  inconvenience  and 
annoyance,  as  well  as  additional  expense, 
did  not  serloHSly  Interfere  with  the  running 
of  the  engine,  or  prevent  it  from  performing 
the  work  it  was  desired  it  should  da  Sub- 
sequent to  this,  and  before  the  institution 
of  this  action,  in  October,  1906,  considerable 
correspondence  passed  between  the  dty  and 
tbe  company  in  respect  to  other  Indebted- 
ness of  tbe  dty  to  the  company,  and  also 
concerning  the  engine.  Finally,  In  June, 
1906,  for  the  purpose  of  definitely  ascertain- 
ing whether  or  not  the  engine  fulfilled  the 
contract,  it  was  agreed  between  the  city  and 
the  engine  company  that  two  experts,  one 
to  be  selected  by  each  of  tbe  parties,  should 
examine  tbe  engine  and  report  tbe  result  of 
their  inspection.  The  correspondence  be- 
tween the  parties  leading  up  to  the  selection 
of  these  experts  clearly  shows  the  attitude 
of  the  engine  company.  In  July,  1906,  it 
wrote  to  the  city  that  it  was  perfectly  will- 
ing to  make  good  any  defects  that  existed 
in  the  engine,  and  offered  to  send  an  ex- 
perienced and  competent  machinist  to  exam- 
ine it  and  supply  any  defects,  and  stay  with 
it  until  tbe  dty  was  satisfied  that  it  was  the 
kind  of  an  engine  the  city  bought.  It  fur- 
ther wrote  that  It  sold  the  Coyllss  engine  to 
be  In  first-dass  condition,  and  that  was  the 
kind  it  proposed  to  make  It  if  it  was  not 
such.  In  reply  to  this,  tbe  dty  wrote  that 
it  wished  to  have  a  competent  man  go  over 
the  machinery  with  the  expert  from  the 
company,  and  agreed  to  abide  by  what  this 
man  reported.  In  July,  1906,  these  experts 
met  and  inspected  the  engine.  At  this  time 
it  had  been  in  use  by  the  dty  for  about 
one  year. 

The  expert  selected  by  the  dty  reported  to 
it  as  follows:  "As  requested  by  Mr.  Ponder, 
a  member  of  your  board,  I  made  an  examina- 
tion of  the  CoyllBB  engine  at  electric  light 


plant  at  Bardwell,  Ky.  I  found  it  running 
smoothly  and  a  steady  light  from  lamp  spoke 
well  for  speed  regulation.  The  cylinder  head 
and  two  of  valve  bonnets  are  honeycombed, 
and  should  be  replaced  by  better  castings. 
Your  engineer  said  that  (the  engine  was  run- 
ning and  I  could  not  examine  it)  the  cross- 
heuda  come  so  dose  or  strikes  the  gland 
when  tbe  stuffing  box  is  full.  This  should 
be  remedied  by  tbe  builders  before  engine  is 
accepted.  He  also  complained  that  the  stuff- 
ing box  was  back  so  deep  In  the  frame  that 
be  could  not  get  to  it  while  running.  This, 
of  course,  is  annoying  to  the  man  running 
tbe  engine,  and  may  cause  him  to  stop  some- 
times to  adjust  the  glands;  but  I  can  see 
no  remedy  for  this.  Aside  from  the  defective 
casting  and  tbe  closeness  of  the  cross-heads 
to  the  cylinder  head,  I  consider  it  a  well- 
built,  substantial  engine."  The  expert  se- 
lected by  the  company  made  the  following 
r^ort  to  it:  "Met  Mr.  Harrison,  their  ex- 
pert from  Cairo,  this  evening,  and,  after  go- 
ing over  the  engine  Into  details,  could  only 
find  a  few  minor  faults  as  to  defective  cast- 
ings. The  only  one  we  found  was  a  cylinder 
head  which  had  a  spongy  place  in  it  about 
the  size  of  a  dime  right  In  the  fillett,  which 
was  disclosed  by  oil  seeping  through.  Found 
tbe  crank  aid  stem  broken  across  Iowot 
half  of  housing,  would  not  say  it  broke  from 
defective  casting  from  nature  of  break.  I 
would  say  was  broken  by  being  caught  in 
some  manner  or  dash  pot  rod  had  been 
lengthened  out  which  would  cause  it  Found 
grab  claws  had  been  taken  off  and  set  crews 
put  in,  which  makes  them  look  very  bad. 
Tbe  only  other  fault  he  had  to  find,  and  that 
was  in  the  design,  was  piston  rod  nut  ran 
too  dose  to  stuffing  box.  He  suggested 
that  we  replace  cylinder  head,  also  face  off 
piston  rod  nut,  and  stuffing  box  gland,  which 
would  give  more  clearance,  and  that  he 
would  make  written  report  to  board  to  that 
effect  In  bis  opinion  that  would  make 
engine  first-class  job;  and  I  would  suggest 
we  furnish  new  pair  of  grab  claws  to  replace 
those  that  have  been  ruined.  Also  set  of 
die  plates." 

Immediately  upon  receiving  tbe  report  from 
its  expert,  the  company  wrote  the  city  the 
following  letter:  "The  machinist  sent  by 
Southern  Engine  &  Boiler  Works  to  examine 
the  engine  sold  you  some  time  ago  has  re- 
turned, and  made  his  report  to  the  company. 
He  ceports  that  be  found  the  engine  In  com- 
paratively good  condition,  and  for  all  practi- 
cal purposes  no  defects  in  same  that  would 
in  any  way  impair  its  usefulness.  He  reports 
that  there  is  a  defective  casting  In  the  cyl- 
inder head  which  will  permit  oil  to  ooze 
through;  that  be  found  that  the  grab  claws 
had  been  token  off,  and  some  set  screws 
put  In  their  place;  and  also  the  end  of  the 
crank  where  grab  claws  bad  been  broken.  I 
now  write  to  say  that  a  new  cylinder  head 
will  be  replaced  and  a  new  pair  of  grab 
daws  put  on,  as  well  as  a  new  crank  end  for 
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Appeal     from     Circuit    Cioiirt,     Greenup 

County. 

"To  be  officially  reported." 

Action  by  M.  B.  Wilson  against  the  Chesa- 
peake &  Ohio  Ballway  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

W,  J.  A.  Rardln,  A.  D.  Cole,  and  W.  T. 
Cole,  for  appellant  W.  D.  Cochran,  Le 
Wright  Browning,  and  J.  G.  Wadsworth,  for 
appellee. 

BABKER,  J.  The  appellant,  M.  B.  Wilson, 
Instituted  this  action  to  recover  from  the  ap- 
pellee, the  Chesapeake  &  Ohio  Ballway  Com- 
I>any,  damages  for  injuries  accruing  to  blm 
by  bis  inadvertently  stepping  into  a  hole 
filled  with  hot  water,  by  which  be  severely 
scalded  his  leg.  His  cause  of  action  is  based 
upon  the  alleged  negligence  of  the  corpora- 
tion in  leaving  the  pool  exposed  without 
guards  to  prevent  the  unwary  from  falling 
into  it  Issue  was  made  upon  the  alleged 
negligence  of  the  defendant,  and  the  con- 
tributory negligence  of  the  plaintiff  was 
pleaded  in  bar  of  his  right  to  recover.  The 
Issues  were  completed  by  reply  controverting 
the  allegation  of  contributory  negligence,  and, 
the  case  coming  on  for  trial  before  a  Jury, 
after  the  plaintiffs  evidence  was  all  in,  the 
trial  court  sustained  the  motion  of  defendant 
for  a  peremptory  instruction  to  the  Jury  to 
find  a  verdict  In  its  favor.  To  review  this 
ruling,  the  plalntltf  has  appealed. 

The  appellant,  M.  B.  WUson,  was  employed 
by  the  Chesapeake  &  Ohio  Ballway  Com- 
pany as  a  watchman  and  engine  tender  at 
its  roundhouse  in  Bussell,  Greenup  coimty, 
Ky.  The  duties  of  his  employment  required 
his  presence  at  the  roundhouse  from  6  o'clock 
in  the  evening  until  the  same  hour  in  the 
morning.  At  about  8  o'clock  on  the  morn- 
ing of  December  31,  1906,  WUson  left  his 
place  of  work,  and  started  to  a  restaurant 
outside  of  appellee's  yard,  for  the  purpose  of 
getting  something  to  eat.  The  restaurant 
to  which  be  was  going  was  not  on  appellee's 
property,  nor  owned  or  controlled  by  it. 
When  at  some  distance  from  the  roundhouse, 
and  while  crossing  the  railroad  tracks  in 
the  yard,  the  appellant  stepped  into  the  hot 
water,  with  the  result  that  his  left  leg  was 
scalded  and  burned.  The  testimony  shows 
that  at  the  point  where  appellant  was  injur- 
ed the  water  had  accumulated  into  a  pool 
having  collected  there  by  reason  of  leakage 
from  a  pipe  which  was  used  to  carry  steam 
from  the  engine  room  to  the  place  In  ques- 
tion, from  whence  it  was  conveyed  by  rubber 
hose  to  passenger  coaches  standing  in  the 
yard  in  order  to  warm  them.  Upon  the  night 
In  question  a  Pullman  car  was  standing  upon 
the  track,  and  from  four  to  six  feet  away  an 
engine  was  standing.  Appellant  attempted 
to  go  through  the  passageway  between  them, 
and  while  so  doing  stepped  into  the  pool,  and 
was  injured  as  above  set  forth.  The  evi- 
dence for  the  appellant  showed  that  the  em- 


ployte  of  the  corporation  were  permitted, 
and  did  frequently  go  to  the  restaurant  In 
question  and  get  meals  during  the  night.  It 
will  be  observed  that,  while  the  relation  of 
master  and  servant  still  existed  between  the 
corporation  and  the  plaintiff,  yet  he  was  not 
In  the  active  discharge  of  any  duty  he  owed 
to  the  corporation  when  he  left  the  round- 
house and  went  to  the  restaurant.  He  was 
going  because  he  was  hungry  and  desired  a 
meal.  The  master  was  therefore  at  the  time 
under  no  duty  to  watch  over  and  guard  him 
against  any  danger  he  might  encounter  on 
his  way  to  and  from  the  restaurant 

In  principle  this  case  is  very  similar  to 
that  of  Smith  v.  Trimble,  111  Ky.  861,  64 
S.  W.  915,  where  it  is  said:  "Appellant,  a 
workman  of  a  contractor  preparing  certain 
rooms  of  appellee's  house,  was  injured  by 
stepping  onto  a  balcony  leading  from  an  up- 
per porch  to  an  adjacent  room,  when  the  bal- 
cony fell,  precipitating  blm  to  the  ground, 
and  injuring  him.  It  waa  not  necessary  to 
use  this  balcony  in  going  to  and  from  the 
rooms  upon  which  he  was  at  work,  but  he 
did  use  It,  without  the  knowledge  or  consent 
of  appellee,  for  his  (appellant's)  greater  con- 
venience In  calling  to  a  workman  below.  The 
falling  of  the  balcony  was  primarily  caused 
by  its  unsafe  and  weakened  condition,  un- 
known to  appellee.  •  •  •  The  question 
presented  here  is:  What  was  appellee's  duty 
tor  appellant  under  the  circumstances?  We 
are  of  the  opinion,  and  so  hold,  that  appel- 
lant while  engaged  in  that  work  In  using 
such  parts  of  appellee's  premises  as  were 
reasonably  necessary  to  enable  him  to  do  bis 
work  was  on  the  premises  under  the  assur- 
ance in  law  by  appellee  that  such  parts  so 
necessarily  used  were  reasonably  safe  for 
the  purposes  of  such  use.  But  beyond  that 
appellee  owed  appellant  no  duty  greater  than 
to  a  stranger  or  trespasser.  And  when  ap- 
pellant, without  Invitation  or  knowledge  of 
the  owner,  went  into  or  upon  other  parts  of 
the  premises  not  necessary  for  the  perform- 
ance of  his  labor,  be  assumed  all  the  risks  of 
doing  so.  He  was  neither  required,  expect- 
ed, nor  allured  to  be  at  the  place  where  he 
was  injured,  and  consequently  appellee  was 
under  no  duty  to  him  to  provide  there  a  place 
of  safety."  In  Louisville  &  Nashville  B.  B. 
Co.  V.  Hocker,  111  Ky.  707,  64  S.  W.  638,  65 
S.  W.  119,  it  appears  that  the  plaintiff,  a 
telegraph  operator  in  the  employment  of  the 
railroad  company,  left  bis  office  and  went 
out  Into  the  company's  yard  upon  a  call  of 
nature,  and  while  there  was  injured  by  the 
alleged  negligence  of  the  corporation  in 
backing  a  train  of  freight  cars  upon  him 
without  giving  any  warning  of  Its  approach. 
In  reversing  the  case,  and  directing  that  a 
peremptory  instruction  be  given,  the  follow- 
ing language  was  used  by  the  court:  "In  this 
case  appellee  had  no  other  duties  to  dis- 
charge than  to  receive  and  dispatch  tele- 
grams at  his  place  in  the  telegraph  office 
No  duty  to  the  company  called  him  to  Its 
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yard ;  and  tbe  fact  tbat  he  had  the  right  to 
cross  tbe  tracks  at  one  place  to  go  to  the 
closet  did  not  give  him  the  right  to  cross 
where  he  was  Injured,  or  to  use  the  track 
as  a  place  to  urinate,  and  did  not  Impose  up- 
on the  servants  of  appellant  In  charge  of  the 
switch  train  the  duty  to  keep  a  lookout  for 
blm  at  that  point  *  *  *  It  seems  to  us 
from  the  undisputed  facts  of  this  case  that  as 
appellee  was  not  In  his  place  of  business,  or 
in  the  discharge  of  any  duty  Imposed  upon 
blm  t^  his  employment,  the  appellant  com- 
pany owed  him  no  duty  except  to  avoid  in- 
juring him  after  it  had  discovered  his  peril- 
ous position."  In  the  case  of  Mitchell- 
Tranter  Co.  V.  Bhmett,  66  S.  W.  885,  28  Ky. 
Law  Rep.  1788,  65  L.  R.  A.  710,  the  follow- 
ing facts  appear:  The  plaintifT  went  upon 
the  roof  of  the  building  In  which  the  defend- 
ant operated  its  rolling  mills  for  the  purpose 
of  making  certain  repairs  there.  He  went 
at  the  request  of  a  fellow  servant  during  the 
noon  hour.  When  he  went  upon  the  roof,  he 
fell  through  a  hole  therein  which  had  neg- 
ligently been  left  open  by  other  servants  of 
the  corporation.  This  court  held  that,  al- 
though the  general  relation  of  master  and 
servant  was  in  existence  at  the  time  of  the 
injury,  yet.  Inasmuch  as  the  plaintiff  was  not 
at  a  place  where  hla  duty  called  him,  the 
corporation  owed  him  no  duty,  and  he  could 
not  recover  for  the  Injury  sustained.  In  tbe 
case  of  Shadoan's  Adm'r  v.  C,  N.  O.  &  T.  P. 
R.  R.  Co.,  82  8.  W.  567,  26  Ky.  Law  Rep.  828, 
the  facts  were  as  follows:  Two  of  the  ap- 
pellee's trains  were  standing  facing  each  oth- 
er and  from  30  to  60  yards  apart.  Appel- 
lant's intestate,  a  brakeman  upon  one  of 
the  trains,  bad  gone  forward  to  throw  a 
switch,  and  after  doing  so  had  climbed  into 
the  engine  cab  of  the  train  to  which  he  did 
not  belong  to  get  a  drink  of  water,  and  while 
there  was  Injured  by  the  collision  of  the  two 
trains.  They,  owing  to  some  defect  in  tbe 
setting  of  the  brakes,  and  being  upon  a  rath- 
er steep  grade,  ran  together.  In  that  case 
we  said:  "Assuming  that  the  collision  of 
the  trains  was  the  result  of  the  negllgraice  of 
appellee's  servants,  we  think  the  trial  court 
ruled  correctly  In  granting  the  peremptory 
instruction  complained  of.  Appellant's  de- 
cedent was  on  train  No.  85  for  his  own  con- 
venience, and  not  in  the  discharge  of  any 
duty  to  appellee.  In  the  case  of  the  L.  &  N. 
R.  R.  Oo.  V.  Hodter,  111  Ky.  707,  64  S.  W. 
638,  66  S.  W.  119,  one  of  the  employes  of  the 
railroad  company,  for  his  own  convenience, 
had  gone  betweeen  cars  in  Its  yard,  where 
he  was  Injured  (it  Is  alleged)  by  the  gross 
negligence  of  its  employes  in  backing  a  train 
against  the  cars  between  which  he  was 
standing.  In  the  opinion  It  is  said:  'It  seems 
to  us  from  the  undisputed  facts  of  this  case 
that  as  appellee  was  not  in  his  place  of  busi- 
ness, or  In  tbe  discharge  of  any  duty  imposed 
npon  him  by  his  employment,  the  appellant 
company  owed  him  no  duty  except  to  avoid 
injuring   him  after   it   had   discovered   his 


perilous  position.'"  In  the  case  of  L.  &  N. 
R.  R.  Co.  V.  Pendleton's  Adm'r,  104  S.  W. 
382,  31  Ky.  Law  Rep.  1025,  the  following 
state  of  facts  existed:  The  Intestate  was  a 
young  man  In  the  employment  of  the  rail- 
road corporation  in  the  car  repair  depart- 
ment Being  anxious  to  qualify  himself  for 
the  position  of  brakeman,  he  voluntarily 
undertook  to  assist  the  yard  crew  in  doing 
switching,  and  while  so  engaged  was  killed 
when  riding  upon  a  moving  car  which  came 
in  contact  with  another  car  which  had  been 
negligently  left  on  an  adjacent  track.  In 
the  opinion  rendered  in  that  case.  It  was  ex- 
pressly assumed  that  the  decedent,  at  the 
time  he  was  killed,  was  assisting  the  switch- 
ing crew  by  permission,  and  that  be  bad 
often  done  so  before  with  the  consent  of  the 
foreman  of  the  switching  crew.  It  was  also 
expressly  assumed  that  if  the  decedent  had 
been  in  the  discharge  of  a  duty  owed  by  him 
to  the  company,  the  negligence  of  the  com- 
pany was  such  that  his  administrator  would 
have  had  a  cause  of  action  for  the  death  of 
the  decedent  In  reversing  the  Judgment, 
and  denying  the  right  of  the  plaintiff  to  re- 
cover for  the  Injury,  Judge  Carroll,  In  writ- 
ing for  tbe  court,  among  other  things,  said: 
"The  tresptTsser  or  tbe  volunteer  who  is 
Injured  in  or  about  the  performance  of 
labor  that  he  undertakes  cannot  look  to  the 
owner  of  the  premises  to  compensate  him 
for  tbe  injury  or  damage,  unless  it  Is  in- 
flicted after  bis  peril  Is  discovered.  And 
when  a  person  employed  to  perform  certain 
services  goes  entirely  without  the  line  of 
his  duty,  and  assumes  the  performance  of 
other  labors  for  his  master,  without  his  di- 
rection or  authority,  he  occupies  no  better 
position  than  if  the  relation  of  master  and 
servant  did  not  exist  In  respect  to  any  em- 
ployment between  them,  as,  when  the  master 
engages  a  servant  to  perform  specified  serv- 
ice, he  is  only  responsible  to  him  for  some 
breach  of  duty  committed  within  the  scope 
or  limits  of  the  employment  for  which  the 
servant  has  been  engaged.  Thus  in  Tbomp- 
son  on  tbe  Law  of  Negligence,  §  4677,  it  is 
said:  *An  employe  who  undertakes  without 
the  order  or  request  of  his  employer,  or  the 
representative  of  the  employer  or  contrary  to 
bis  orders,  or  in  compliance  with  the  orders 
or  requests  of  another  employe  who  has  no 
authority  from  the  employer  to  give  such 
orders  or  to  make  such  a  request,  to  per- 
form work  outside  the  scope  of  his  employ- 
ment or  npon  dangerous  premises,  where  the 
terms  of  his  employment  do  not  require  him 
to  do  or  be,  •  •  •  Is  deemed  to  assume 
the  risk  attendant  upon  bis  voluntary  under- 
taking, and  cannot  recover  for  Injuries  oc- 
casioned by  any  defect  in  tbe  premises,  ma- 
chinery, or  tools  to  which  he  thus  volunta- 
rily exposes  himself.  The  reason  of  the  rule 
Is  obvious.  The  master  undertakes  to  ex- 
ercise reasonable  care  to  the  end  of  keeping 
his  premises,  bis  machinery,  his  tools,  and 
his  appliances  in  a  reasonable  condition  of 
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J.  M.  Collins,  for  appellants.  M.  Hargett, 
for  appellee. 

SETTLE,  J.  This  salt  was  brongbt  on 
four  promissory  notes  of  $500  each,  executed 
by  Mary  A.  Foley  and  William  Foley,  her 
husband,  May  25,  1895,  payable  one,  two, 
three,  and  four  years  from  date,  respectively, 
and  each  bearing  interest  at  the  rate  of  6 
per  cent,  per  annum  from  date,  "payable  an- 
nually until  paid."  These  notes  were  secur- 
ed by  mortgage  upon  real  estate,  and  the  peti- 
tion sought  the  enforcement  of  the  mortgage 
lien  for  their  satisfaction.  Mary  A.  Foley 
died  before  the  institution  of  the  action,  and 
her  infant  children  were  made  defendants 
therein,  all  duly  brought  before  the  court, 
and  a  guardian  ad  litem  appointed  to  defend 
for  them,  who  filed  his  report,  showing  that 
they  had  no  defense  to  the  action.  Judgment 
was  rendered  in  conformity  to  the  prayer  of 
the  petition;  and,  as  directed  therein,  the 
real  estate  covered  by  the  mortgage  Hen  was 
sold  by  a  commissioner  In  satisfaction  of 
the  several  notes  referred  to,  the  aggregate 
amount  of  which  and  costs  of  the  action  were 
13,876.90.  Exceptions  were  filed  to  the  report 
of  sale,  but  they  were  overruled,  and  the  sale 
confirmed.  The  Infant  defendants  prosecuted 
an  appeal  from  the  Judgment  confirming  the 
sale,  but  this  court  afiOrmed  the  Judgment  of 
the  lower  court.  Nearly  a  year  after  the 
filing  of  the  mandate  of  this  court  In  the 
circuit  court,  but  before  there  was  any  distri- 
bution of  the  proceeds  of  sale,  the  guardian 
of  the  infant  defendants  appeared  in  court, 
and  offered  to  file  an  amended  answer  and 
counterclaim,  in  which  it  was  alleged  that  the 
Judgment  under  which  the  real  estate  was 
sold  contained  usury  to  the  amount  of 
$248.04,  and  asked  that  the  Judgment  be 
purged  of  this  usury.  The  lower  court,  upon 
the  objection  of  the  appellee,  refused  to  allow 
the  amended  answer  and  counterclaim  to  be 
filed,  to  which  the  guardian  of  the  infants 
excepted;  hence  the  present  appeal,  which 
presents  two  questions  for  consideration : 
First,  did  the  court  err  In  refusing  to  allow 
the  amended  answer  and  counterclaim  to  be 
filed?  Second,  does  the  Judgment  contain 
usury? 

If  the  second  question  Is  answered  in  the 
negative,  an  answer  to  the  first  will  be  un- 
necessary. It  is  the  contention  of  appellants 
that  no  Installment  of  Interest,  which  fell 
due  after  appellee  had  the  right  to  enforce 
the  collection  of  the  note  on  which  It  was 
computed,  should  bear  any  interest;  in  other 
words,  that  only  such  installments  of  Interest 
as  fell  due  before  the  maturity  of  each  note 
should  bear  interest  The  notes  sued  on  In 
this  case  provide  that  the  interest  shall  be 
payable  annually  until  paid.  This  provision 
In  each  of  the  notes  fixes  the  rights  of  the 
parties,  and  authorized  the  court  below  to 
compute,  as  was  done,  the  Interest  allowed 


by  the  Judgment;  that  Is,  to  allow  simple 
interest,  not  only  upon  the  principal,  but  also 
interest  on  each  Installment  of  interest  for 
each  year  from  May  25,  1896,  until  the  date 
of  distribution.  Mastin  v.  Cochran,  76  S.  W. 
843,  25  Ky.  Law  Rep.  712. 
Judgment  affirmed. 


RIFFE  V.  LIDDBLL'S  TRUSTEE  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  10,  1908.) 

Tbusts  (§  189*)— Express  Trusts— Right  of 

Tbustee  to  Seli.. 

Premises  were  conveyed  to  a  ion  in  trust, 
on  condition  that  his  mother  have  a  life  estate, 
and  at  her  death  the  premises  to  be  sold  and  the 
proceeds  equally  divided  among  the  four  children, 
including  the  son.  Cniereafter  the  mother  and 
son  sold  the  premises  and  joined  in  a  deed  there- 
of, and  it  did  not  appear  but  that  the  price  was 
adequate.  Held,  that  the  purchaser  was  not 
Justified  in  refusing  to  accept  the  deed  on  the 
ground  that  the  mother  was  still  living,  and  the 
■on  had  no  power  to  sell. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  §  189.»] 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  officially  reported." 

Action  by  Ann  Liddell's  trustee  and  others 
against  Margaret  Rlffe.  Judgment  for  plain- 
tiffs, and  defendant  appeals.     Affirmed. 

E.  W.  Hawkins,  Jr.,  for  appellant    S.  W. 

Adams,  for  appellees. 

NUNN,  J.  On  the  26th  day  of  December, 
1901,  Ann  Liddell  and  her  husband,  Andrew 
Llddell,  conveyed  a  certain  parcel  of  real  es- 
tate situated  In  the  town  of  Erlanger,  Ken- 
ton county,  Ky.,  to  their  son,  Andrew  J.  Lld- 
dell, In  trust  on  the  following  conditions: 
"To  permit  his  mother,  Ann  Liddell,  to  occu- 
py the  said  home  and  lot  free  of  rent  dur- 
ing the  remaining  years  of  her  life,  at  the 
end  of  her  life  to  sell  and  divide  the  pro- 
ceeds of  the  sale  into  four  (4)  equal  shares, 
to  wit  one  share  to  Mrs.  Anna  L.  Crozier, 
one  share  to  Mrs.  Clara  J.  Peal,  one  share  to 
my  son,  Charles  Liddell,  and  one  share  to  my 
son,  Andrew  J.  Liddell,  all  of  which  I  depend 
upon  my  dutiful  son,  Andrew  J.  Liddell,  to 
perform."  On  January  7,  1908,  Andrew  J. 
Liddell  and  his  mother,  Ann  Liddell,  sold 
this  piece  of  real  estate  to  appellant  for  the 
price  of  $2,680,  and  tendered  to  her  a  deed 
of  conveyance  In  fee  simple  for  the  proper- 
ty, which  she  refused  to  accept  on  account 
of  the  condition  contained  in  the  deed  copied 
above;  that  Is  because  Ann  Liddell  bad  the 
right  to  occupy  the  bouse  and  lot  free  of  rent 
during  the  remainder  of  her  life;  that  she 
was  still  living,  and  the  trustee,  Andrew  J. 
Liddell,  had  no  power  to  sell  It  during  her 
life.  The  lower  court  determined  that  the 
deed  tendered  to  her  passed  a  good  title,  and 
she  has  appealed  from  that  Judgment. 

The  conveyance  to  Andrew  J.  Liddell,  trus- 
tee, placed  in  him  the  title  to  the  property 
subject  only  to  the  right  of  his  mother  to 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date.  It  Reporter  Indexes 
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occupy  It  as  a  home  as  long  as  she  IWed. 
Bis  brothers  and  sisters  bad  no  title,  either 
in  fee  or  in  remainder.  They  were  only  to 
have  certain  shares  In  the  proceeds  when  It 
was  sold.  Ann  Llddell,  the  mother  of  An- 
drew J.  Uddell,  joined  him  In  this  convey- 
ance to  apiiellant ;  and  the  deed  contains  the 
following  language:  "The  said  Ann  Llddell 
Joins  In  this  deed  for  the  purpose  of  convey- 
ing and  releasing  all  interest  she  may  have 
In  said  real  estate  and  for  the  farther  pur- 
pose of  releasing  and  waiving  her  right  to 
occupy  said  property  or  lot  as  a  borne  or 
otherwise  during  her  lifetime  as  provided  in 
the  deed  above  referred  to  herein."  We  can- 
not see  any  reason  why  she  cannot  surren- 
der ber  home  which  is  provided  in  the  con- 
veyance referred  to,  and  Join  In  the  con- 
veyance; and  It  win  certainly  be  to  the  in- 
terest of  the  brothers  and  sisters  of  Andrew 
J.  Uddell;  the  trustee,  to  receive  their  in- 
terest in  the  proceeds  of  the  sale  at  this  time 
rather  than  to  wait  until  their  mother  dies. 
There  Is  no  Intimation  in  the  record  that  the 
price  to  be  paid  few  the  property  by  appel- 
lant is  not  sufficient. 

For  these  reasons,  the  Judgment  of  tbe 
lower  court  is  affirmed. 


UNITED  STATES  TRUST  CO.  v.  POUTCH 

et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  10,  1908.) 

TBDST8  (I  191*)  —  CONSTBUOTIOH  OF  DEED  — 
POWEB  OF  SAIA. 

Under  a  deed  to  decedent  as  trustee  for  his 
wife  and  children,  with  full  power  of  control, 
covering  land  paid  for  by  him,  and  providing 
that  he  and  "any  successor  appointed  by  him ' 
could  sell  the  property,  on  decedent's  death 
without  appointing  a  successor,  the  court  could 
appoint  a  trustee  to  exercise  the  general  power 
to  control  the  property  for  the  wife  and  children, 
but  not  to  exercise  the  power  of  sale ;  that  be- 
ing a  personal  power  vested  in  decedent  and  his 
appointees. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  8  243;  Dec.  Dig.  i  191;*  Powers,  Cent 
Dig.  (  85.1 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"To  be  officially  reported." 

Action  by  the  United  States  Trust  Compa- 
ny, trustee,  against  £lizal>eth  Poutch  and 
others.  From  tbe  Judgment,  plaintiff  ap- 
peals.   Affirmed. 

O'Neal  &  O'Neal,  for  appellant  Wm.  J. 
Stelnert,  for  appellees. 

NUNN,  3.  Prior  to  the  year  1900  Marcus 
Doerhoefer  resided  in  the  city  of  Louisville, 
Ky.,  with  his  family,  consisting  of  a  wife 
and  several  minor  children.  It  appears  that 
he  purchased  19  parcels  of  real  estate  and 
caused  tbe  conveyances  for  same  to  be  made 
to  himself  as  trustee.  Tbe  habendum  clause 
of  each  of  tbe  deeds  Is  In  substance  the 


same.  Wc  copy  one  of  them,  to  wit:  "To 
have  and  to  hold  unto  the  party  of  the  sec- 
ond part  the  aforesaid  tract  or  parcel  of 
land,  with  the  Improvements  thereon  and  VP- 
purtenances  thereunto  belonging,  with  cove- 
nant of  general  warranty  and  on  the  follow- 
ing trust,  namely:  The  party  of  the  second 
part  shall  take  possession  of  and  control  of 
all  the  aforesaid  property,  collect  the  rents 
thereof,  and  after  paying  taxes  and  all  other 
necessary  charges  against  tbe  same.  Includ- 
ing repairs,  he  shall  pay  the  net  Income 
thereof  to  Mary  Doerhoefer,  wife  of  Marcus 
Doerhoefer,  for  and  during  her  natural  life, 
for  tbe  support  and  maintenance  of  herself 
and  second  party's  children,  and  after  tbe 
death  of  said  Mary  Doerhoefer  said  trustee 
shall  use  and  expend  the  net  Income  of  said 
property,  for  the  support  and  maintenance 
of  her  children;  but  said  children  shall  not 
have  tbe  right  to  require  or  compel  the  sec- 
ond party  to  render  or  make  any  account  or 
settlement  of  moneys  received  by  him  or 
expended  by  him,  as  such  expenditures  are 
left  to  his  discretion,  and  tbe  second  party 
Is  hereby  given  full  and  complete  power  to 
sell  said  property,  or  any  part  thereof,  or 
any  of  tbe  Investments,  and  reinvest  the 
proceeds  In  any  other  property  to  be  held 
on  tbe  foregoing  trust,  and  has  full  power 
to  sell  any  of  the  same  for  reinvestment,  and 
the  proceeds  shall  be  reinvested  In  the  fore- 
going trust,  and  the  purchaser  shall  not  be 
required  in  any  event  to  look  to  the  applica- 
tion of  the  purchase  money.  In  the  event  of 
tbe  death  of  the  said  second  party  and  his 
wife  and  children  without  leaving  Issue, 
then  the  property  herein  conveyed  shall  re- 
vert to  and  become  a  part  of  the  estate  of 
said  Marcus  Doerhoefer,  and  the  second  par- 
ty shall  have  the  right  by  deed  or  will  to  ap- 
point bis  successor  In  this  trust,  with  all  tbe 
powers  herein  given  said  trustee,  and.  In 
the  event  said  wife  should  die  before  said 
Marcus  Doerhoefer,  then  the  property  herein 
conveyed  shall  revert  to  and  become  the  es- 
tate of  said  Marcus  Doerhoefer,  the  said  sec- 
ond party,  and  any  successor  appointed  by 
blm  is  grlven  full,  complete,  and  perfect  pow- 
er to  sell  and  convey  In  fee  simple  said  tract 
or  parcel  of  land  al>ove  described,  or  make 
any  reinvestment,  and  the  purchaser  need 
not  look  to  tbe  application  of  the  purchase 
money."  Marcus  Doerhoefer  died  Intestate 
without  naming  any  one  to  succeed  him  as 
trustee.  His  widow,  for  herself  and  chil- 
dren, filed  an  ex  parte  action  requesting  tbe 
court  to  appoint  a  trustee  with  the  same 
powers  as  bad  the  original  trustee.  The  court 
granted  this  request  and  appointed  appellant. 
Soon  after  Its  appointment  It  became  doubt- 
ful of  its  power  to  sell  the  real  estate  and 
reinvest  the  proceeds,  and  of  other  powers 
and  duties  in  connection  therewith.  It  there- 
fore filed  this  action  to  obtain  the  advice  of 
the  chancellor  with  reference  thereto.     The 
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court  appointed  a  guardian  ad  litem  to  rep- 
resent the  Interest  of  the  Infant  children, 
and  he  filed  an  answer  controverting  the 
power  of  the  court  to  give  appellant,  the 
trustee,  the  right  to  sell  and  dispose  of  this 
real  estate.  The  lower  court  sustained  bis 
contention,  and  appellant  appeals. 

The  only  question  to  be  determined  Is:  Is 
the  i>ower  of  sale  and  reinvestment  given 
Marcus  Doerhoefer,  the  original  trustee,  a 
personal  power  conferred  upon  him  by  rea- 
son of  some  special  confidence  reposed  in  him 
and  to  be  exercised  by  him  alone;  or  is  it 
a  power  annexed  to  the  ofSce  of  trustee,  and 
as  such  to  be  exercised  by  any  one  who 
might  be  appointed  by  the  court  to  discharge 
the  duty  of  the  trust?  To  help  elucidate  this 
question  it  is  necessary  to  consider  how  it 
happened  that  Marcus  Doerhoefer  was  made 
the  trustee  with  the  powers  named  in  the 
deed.  It  appears  the  vendors  in  the  deeds 
were  strangers  to  Doerhoefer's  wife  and  chil- 
dren. They  had  no  special  interest  in  them. 
Marcus  Doerhoefer  paid  the  purchase  price 
of  the  property  and  caused  the  deeds  to  be 
made  with  the  language  recited.  He  set- 
tled this  property  upon  himself  as  trustee, 
with  full  power  to  manage,  control,  rent,  and 
receive  the  rents  for  the  benefit  of  his  wife 
and  children.  This  was  a  general  power  con- 
ferred upon  himself,  which  the  court  could 
appoint  anottier  to  perform  at  his  death;  but 
with  reference  to  a  sale  of  the  property  and 
a  reinvestment  of  the  proceeds  the  deeds 
contain  this  language:  "The  second  party 
[meaning  Marcus  Doerhoefer]  and  any  suc- 
cessor appointed  by  him  is  given  full,  com- 
plete, and  perfect  power  to  sell  and  convey 
in  fee  simple  all  or  any  part  of  said  proper- 
ty." We  construe  this  language  as  giving  a 
personal  power  and  discretion  to  Doerhoefer 
to  make  the  sale,  or  to  any  one  appointed  by 
him,  and  In  our  opinion  the  court  has  no 
power  to  give  the  trustee  appointed  by  it  the 
right  to  sell  this  real  estate,  for  the  reason, 
as  we  understand  it,  the  language  of  the 
deed  in  effect  reserves  this  right  to  Doer- 
hoefer, or  to  some  one  appointed  by  him  as 
his  successor  In  office.  It  is  evident  that, 
when  he  settled  upon  himself  this  property 
as  trustee,  he  never  Intended  that  It  should 
be  sold,  except  by  himself  or  some  one  ap- 
pointed by  him.  See  Berry  on  Trusts  (5th 
Ed.)  vol.  1,  t  20. 

The  authorities  presented  by  counsel  for 
appellant  do  not  militate  against  the  con- 
clusion reached.  The  opinion  that  seemingly 
comes  nearest  supporting  his  position  is  the 
case  of  Price  v.  Swager's  Trustee,  4  S.  W. 
34,  9  Ky.  Law  Rep.  80.  In  that  case,  by 
the  last  will  of  Joseph  Swager,  O'Leary  was 
appointed  his  executor  and  trustee,  with  di- 
rection to  lay  off  certain  lots  and  streets  in 
a  tract  of  13  acres  of  land  on  a  certain  road 
in  Jefferson  county,  and  to  sell  and  convey 
such  portion  or  parts  or  the  whole  of  said 


lots  as  may  be  considered  beneficial  to  his 
estate,  and  reinvest  the  proceeds  In  improv- 
ing the  lots  unsold,  etc.  O'Leary  refused  to 
accept  the  trust.  One  Hobbs  was  then  ap- 
pointed by  the  court  to  take  the  place  of 
O'Leary,  and  was,  by  an  order  of  court,  giv- 
en the  power  given  in  the  will  to  O'Leary. 
Hobbs  proceeded  to  divide  the  property  and 
make  sales  of  the  lots;  but  one  of  the  pur- 
chasers refused  to  accept  bis  deed.  This 
court  determined  that  the  deed  was  valid. 
Swager  directed  his  trustee  to  do  certain 
things.  It  Is  true  that  the  trustee  had  some 
discretion  about  the  details;  but  by  the  will 
he  was  given  general  powers  and  directions 
to  do  certain  things.  The  other  cases  refer- 
red to  by  appellant  are  somewhat  similar  to 
the  Swager  Case.  In  the  case  at  bar  Doer- 
hoefer retained  In  himself  the  power  and  dis- 
cretion of  selling  the  property,  and  stated, 
in  effect,  that  no  one  else  should  have  that 
power  except  the  person  be  appointed  by  him. 
For  these  reasons,  the  Judgment  of  the 
lower  court  is  affirmed. 


HARNEY  V.  FAYETTE  COUNTY  FISCAL 

COURT  et   al. 
(Court  of  Appeals  of  Kentucky.    Nov.  10,  1908.> 

AppBiii.  AND  Ebbob  (I  780»)— Pbbsons  Enti- 
tled TO  Review  —  Inteeiest  in  Subject- 

MaTTEB— DlSUISSAL. 

Under  Civ.  Code  Prac.  i  757,  providinc 
that,  if  it  appear  that  appellant's  right  to  pros- 
ecute the  appeal  has  ceased,  the  appeal  shall 
be  dismissed,  where,  pending  appeal  in  a  suit  by 
a  taxpayer  and  resident  of  a  county  against  the 
count?  fiscal  court  and  the  county  jailer  to  en- 
join the  conrt  from  appropriating  county  funds 
for  certain  purposes,  and  compel  the  jailer  to 
take  charge  of  the  courthouse  and  perform  the 
acts  required  of  him  by  law,  such  taxpayer  be- 
came a  nonresident  of  the  county  and  no  longer 
paid  taxes  there,  the  appeal  must  be  dismisMd. 
[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3121;   Dec.  Dig.  {  780. •] 

Appeal  from  Circuit  Court,  Fayette  County. 

"To  be  officially  reported." 

Action  by  L.  D.  Harney  against  the  Fay- 
ette  county  fiscal  court  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Defendants  move  to  dismiss  the  appeal.  Ap- 
peal dismissed. 

R.  S.  Crawford,  for  appellant  Geo.  R. 
Hunt,  for  appellees. 

HOBSON,  J.  L.  D.  Harney,  suing  for  him- 
self and  other  taxpayers  of  Fayette  county, 
brought  this  suit  against  the  Fayette  fiscal 
court,  the  members  of  the  court  personally, 
and  the  Jailer  of  Fayette  county,  stating  in 
effect  In  his  petition  that  he  was  a  taxpayer 
and  resident  of  the  county,  and  that  the  fiscal 
court  was  paying  out  annually  a  large  sum 
of  money  for  fuel,  light,  water,  and  other 
attention  to  the  offices  in  the  courthouse, 
without  authority  of  law.  He  prayed  that 
the  fiscal  court  be  enjoined  from  appropriate 
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Ing  any  of  the  funds  of  the  county  for  these 
purposes,  and  that  the  jailer  be  required  by 
mandamus  to  take  charge  of  the  <*ourthouse 
and  i>ertorm  the  acts  required  of  him  by  law. 
The  defendants  filed  an  answer,  in  which 
they  set  out  what  they  had  done,  pleading 
a  special  act  of  the  General  Assembly  as 
their  authority.  Th6  plaintiff  filed  a  reply 
to  the  answer,  the  defendants  demurred  to 
the  reply,  the  court  sustained  the  demurrer, 
and,  the  plaintiff  declining  to  plead  further, 
the  petition  was  dismissed,  and  Harney  ap- 
pealed to  this  court  After  the  record  was 
filed  in  this  court,  J.  T.  Jones  filed  In  this 
«)urt  his  petition,  In  which  he  stated  that 
since  the  appeal  was  granted  Harney  had  be- 
come a  citizen  and  resident  of  Lincoln  coun- 
ty, Ky.,  that  Jones  was  a  resident  and  tax- 
payer of  Fayette  county,  and  that  Harney 
bad  become  a  nonresident  of  Fayette  coubty 
since  the  rendition  of  the  Judgment  In  the 
circuit  court.  Jones  asked  that  he  be  made 
a  party  appellant,  and  that  the  appeal  should 
stand  for  bearing  as  though  prosecuted  by 
Harney.  This  motion  the  court  overruled. 
Thereafter  the  appellee  entered  a  motion  that 
the  appeal  be  dismissed  on  the  ground  that 
Harney  has  no  further  Interest  In  the  matters 
litigated  and  has  ceased  to  be  a  representa- 
tive of  the  class  of  persons  for  whom  be 
seeks  redress.  The  case  has  been  submitted 
upon  this  motion  and  on  the  merits. 

An  action  under  the  Code  must  be  prose- 
cuted by  the  real  party  In  interest,  and  where 
one  person  sues  as  the  representative  of  a 
class  he  must  be  a  fair  representative  of  the 
class.  As  Harney  no  longer  lives  In  Fayette 
county,  and  is  no  longer  a  taxpayer  there, 
he  is  In  no  sense  a  fair  representative  of  the 
taxpayers  of  Fayette  county,  whom  he  pro- 
posed to  represent.  He  was  a  taxpayer  of  the 
county  and  a  fair  representative  of  the  class 
when  be  brought  the  action;  but,  his  right 
to  represent  the  class  having  ceased  pending 
the  appeal,  to  allow  blm  to  prosecute  the 
appeal  would  be  to  allow  him  to  litigate 
a  matter  in  which  he  has  no  interest.  By 
section  757  of  the  Civil  Code  of  Practice 
it  Is  provided  that,  if  it  appear  that  the  ap- 
pellant's right  to  prosecute  it  further  has 
ceased,  the  appeal  shall  be  dismissed.  As 
Harney's  right  to  prosecute  the  appeal  ceased 
upon  bis  becoming  a  nonresident  of  Fayette 
county,  the  appeal,  under  this  section,  cannot 
be  maintained. 

We  therefore  conclude  that  the  appeal  must 
be  dismissed,  and  it  is  so  ordered. 


CAWOOD  V.  HOWARD. 

(Court  of  Appeals  of  Kentucky.    Oct.  30,  1908.) 

1.  Appbai.  and  Bbbob   (S   1042*)— Habuless 
Ebbob — Dismissal   of  Courtebclaim. 
In  an  action  to  quiet  title,  where  it  appear- 
ed that  plaintiff's  grantor,  after  conveying  the 
land  to  plaintiff  wno  aid  not  record  his  deed, 


again  conveyed  it  to  defendant  whose  deed  was 
of  record,  defendant  alleged  an  unrecorded  title 
bond  obtained  from  the  grantor  prior  to  plain- 
tiff's deed,  and  that  defendant's  aeed  was  given 
in  pursuance  thereof.  Both  parties  proceeded 
upon  the  theory  that  plaintiff,  to  recover,  must 
show  fraud  of  defendant  and  his  grantor  be- 
cause defendant's  deed  was  recorded  before 
plaintifTg,  and  the  whole  case  was  developed  on 
that  issue.  Held,  that  the  dismissal  of  a  coun- 
terclaim claiming  defendant's  ownership  and 
asking  judgment  therefor,  relying  on  the  bond 
tox  title,  was  not  prejudicial,  since  it  was  not 
necessary  to  plead  the  bend  and  deed  to  defeat 
plaintiff. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Elrror,  Cent.  Dig.  |  4110;  Dec.  Dig.  {  1042.*] 

2.  Canceixation  of  Instbuments  (§  27*)— 
Suit  to  Vacate  Fbaudulent  Deed  — Na- 
TUBE  of  "Action"— Statdtobt  Pbovibions. 

An  action  to  set  aside  a  fraudulent  deed 
as  a  cloud  upon  plaintiff's  title  is  not  an  action 
under  Ky.  St.  lGi03,  §  11,  authorizing  a  person 
owning  and  in  possession  of  land  to  bring  an 
equitable  action  to  quiet  his  title,  though  the  ob- 
ject is  the  same,  and  plaintiff's  possession  is 
not  a  prerequisite. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  {  42;  Dec.  Dig. 
S  27.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  128-140;  vol.  8,  p.  7563.] 

3.  Cancellation  of  Instbuments  (§  1*)— Eq- 

UlTY    JUBISDICTION. 

Equity  has  power  to  set  aside  a  fraudulent 
deed  as  a  cloud  upon  the  title  of  the  owner  of 
land  independent  of  statute, 

[Eld.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  i  1 ;  Dec.  Dig.  i  1.*] 

4.  B^auduxent  Conveyances  (§  300*)— Deed 
OF  Land  Albeady  Conveyed— Evidence. 

Evidence  held  to  support  a  finding  that  a 
deed  by  a  father  to  hia  son  of  land  theretofore 
conveyed  by  the  father  to  another  was  fraudu- 
lent, and  without  real  consideration. 

[Ed.  Note. — For  other  cases,  see  FTaudulent 
Conveyances,  Cent  Dig.  S(  896-fl03 ;  Dec.  Dig. 
f  300.»] 

Appeal  from  Circuit  Court,  Harlan  County. 

"Not  to  be  officially  reported." 

Action  by  Nathan  Howard  against  John 
Cawood  to  set  aside  a  deed  as  a  cloud  on 
title.  Defendant  interposed  the  deed  and  a 
bond  for  title  as  a  defense,  and  counterclalm- 
ed,  alleging  ownership  and  asking  that  his 
title  be  quieted.  The  counterclaim  was  dis- 
missed, and  Judgment  rendered  for  plain- 
tiff.    Defendant  appeals.     Affirmed. 

W.  F.  Hall,  for  appellant  J.  G.  and  J.  S. 
Forester,  for  appellee. 


BARKER,  J.  This  action  was  instituted 
by  the  appellee  In  the  Harlan  circuit  court 
for  the  purpose  of  obtaining  a  Judgment 
vacating  a  deed  from  Hiram  Cawood  to 
John  Cawood,  which  was  dated  and  recorded 
January  7,  1907,  because  it  cast  a  cloud  on 
bis  title  to  land  described  in  his  petition, 
and  of  which  he  claimed  to  be  the  owner. 
The  facts  are  these:  On  the  25th  day  of 
August,  1902,  Hiram  Cawood,  who  was  the 
owner  of  the  land  In  question,  conveyed  it 
by  deed  to  Nathan   Howard,  the  appellee. 
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TtalB  deed  the  appellee  did  not  record  until 
after  January  7,  1907.  Having  ascertained 
that  bis  grantor,  Hiram  Cawood,  had  con- 
veyed the  same  land  to  his  son,  John  Ca- 
wood, the  aiq;)ellee,  as  said  before,  Instituted 
this  action  to  remove  the  cloud  from  his 
title  occasioned  by  the  putting  to  record 
the  deed  from  the  father  to  the  son.  The 
defendant,  John  Cawood,  answered,  deny- 
ing ownership  of  the  property  In  plaintiff 
(appellee),  and  alleging  that  be  had,  for  a 
valuable  consideration,  purchased  the  land 
from  his  father  In  1901,  and  obtained  a  title 
bond  thereto;  that  the  consideration  for 
the  purchase  was  $250;  that  he  did  not 
at  the  time  record  the  title  bond,  but,  hav- 
ing paid  the  consideration,  he  subsequently 
obtained  the  deed  dated  and  recorded  Jan- 
uary 7,  1907.  Having  Interposed  his  deed 
and  bond  for  title  as  a  defense  to  plaintiffs 
action,  he  also  alleged  in  the  form  of  a 
counterclaim  ownership  of  the  land  In  ques- 
tion, and  prayed  that  the  property  be  ad- 
judged to  be  his,  and  that  his  title  be  quiet- 
ed. In  this  counterclaim  he  relied  upon 
the  bond  for  title,  but  did  not  make  it  an 
exhibit  The  plaintiff  took  out  a  rule  re- 
quiring the  defendant  to  file  the  bond  in 
question.  The  defendant  filed  a  response 
which  set  forth  that  the  bond  was  lost  and 
could  not  be  found.  This  response  was  ad- 
judged Insufficient  by  the  court,  and  there- 
upon an  order  was  entered  dismissing  the 
counterclaim.  Afterwards  the  case  came  on 
for  trial  on  the  Issues  between  the  plain- 
tiff and  defendant  as  to  the  title  of  the 
former,  with  the  result  that  the  chancellor 
held  the  conveyance  of  Hiram  Cawood  to 
his  son  to  be  void,  and  that  the  property 
belonged  to  the  plaintiff.  From  this  judg- 
ment, John  Cawood  has  appealed. 

We  do  not  find  It  necessary  to  enter  into 
a  discussion  of  the  merits  of  the  judgment 
of  the  court  In  dismissing  the  counterclaim 
because  of  the  failure  of  defendant  to  file  the 
bond  mentioned  In  his  pleading.  The  whole 
question  of  the  relative  merits  of  the  two 
titles  was  necessarily  tried  out  on  the  is- 
sue as  to  whether  or  not  the  plaintiff  had  a 
title  to  the  land  under  bis  deed  from  Hiram 
Cawood,  the  common  vendor.  In  order  to 
establish  his  title  to  the  land,  the  plain- 
tiff was  bound  to  show  the  fraud  of  the 
father  and  son  in  the  conveyance  of  the 
land  to  the  latter,  because  the  son's  deed 
was  recorded  prior  to  the  recording  of  plain- 
tiffs deed.  Both  parties  acted  upon  this 
theory,  and  the  whole  case  was  developed 
on  the  Issues  joined,  with  the  result,  as  be- 
fore said,  of  a  judgment  in  favor  of  the 
plaintiff.  We  are  of  opinion,  therefore,  that 
the  court  did  not  prejudice  the  defendant's 
position,  even  conceding  that  he  wrongfully 
dismissed  the  counterclaim,  as  it  was  not 
at  all  necessary  for  the  defendant  to  plead 
the  bond  and  deed  from  his  father  to  him 
as  ^  counterclaim  In  order  to  defeat  the  plain- 


tiff, assuming  these  documents  to  be  without 
fraud  and  valid.  In  other  words,  we  will 
consider  the  record  as  If  the  court  had  not 
dismissed  the  counterclaim,  which  is  cer- 
tainly all  the  appellant  could  demand  on 
this  branch  of  the  case. 

The  question,  then,  remains  whether  or  not 
the  judgment  of  the 'court  was  correct  in 
sustaining  the  validity  of  the  deed  from 
Hiram  Cawood  to  the  appellee,  Howard.  The 
defendant  (appellant)  insists  that  the  petition 
was  insufficient  on  demurrer  because  it  fail- 
ed to  allege  that  the  appellee  (plaintiff)  was 
In  possession  of  the  land  at  the  time  he  in- 
stituted the  action.  This  objection  to  the 
petition  Is  based  upon  the  theory  that  the 
plaintiff's  action  is  brought  under  section 
11,  ^y.  St.  1903,  which  authorizes  a  party 
owning  and  in  possession  of  land  to  insti- 
tute an  equitable  action  to  quiet  his  title. 
If  the  action  is  based  on  section  11,  the 
objection  is  well  taken,  because  the  petition 
does  not  allege  that  the  plaintiff  was  In  pus- 
session  of  the  land  at  the  time  he  institut- 
ed the  action.  But  the  defendant  is  In  er- 
ror as  to  the  action  being  instituted  under 
section  11.  The  allegations  of  the  i>etition 
show  that  the  plaintiff's  action  is  for  a 
vacation  of  the  deed  from  Hiram  Cawood 
to  his  son,  and  to  thereby  remove  a  cloud 
from  plaintiff's  title.  This  is  different  from 
the  action  under  section  11  to  quiet  title, 
although  the  effect  is  the  same.  The  land 
in  question  seems  to  be  wild,  mountain  land, 
which  is  in  the  actual  possession  of  nei- 
ther party ;  and  therefore  the  plaintiff  could 
not  bring  an  action  to  quiet  his  title  under 
section  11,  Ey.  St.  1903,  nor  could  he  brhig 
a  suit  in  ejectment  against  the  defendant, 
because  the  latter  was  not  in  possession: 
and  yet  here  Is  a  deed  duly  recorded,  the 
effect  of  which  is  to  prevent  the  plaintiff 
from  selling  his  land,  and  makes  it  value- 
less for  that  reason.  Appellant's  position, 
if  sound,  would  present  a  wrong  without  a 
remedy.  But  It  is  not  sound.  The  chancel- 
lor always  had  jurisdiction  to  vacate  and  set 
aside  a  fraudulent  deed,  and  thus  remove 
a  cloud  from  the  title  of  the  rightful  owner 
of  land.  And  this  is  oitirely  independent 
of  the  statute,  being  a  part  of  the  well- 
known  and  firmly  settled  jurisdiction  of 
equity.  While  this  results  in  quieting  plain- 
tiff's title,  it  Is  not  technically  within  the 
purview  of  the  statute.  This  principle  has 
been  settled  by  this  court  in  many  cases, 
and  is  now  quite  beyond  question.  Fox  t. 
Comett.  124  Ky.  139,  92  8.  W.  959;  Asher, 
etc.,  V.  Uhl,  122  Ky.  114,  87  S.  W.  SOT,  93 
S.  W.  29 ;  Herr  v.  Martin,  90  Ky.  377,  14  S. 
W.  356;  Magowan  v.  Branham,  95  Ky.  5S1, 
26  S.  W.  803. 

As  to  the  merits  of  the  case,  we  think 
the  chancellor  rightfully  reached  the  conclu- 
sion that  the  transaction  between  Hiram 
Cawood  and  his  son  was  fraudulent  The 
old  man  stands  confessedly  in  a  most  un- 
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enviable  light,  because  he  has  either  defrand- 
ed  hla  son  or  the  appellee  on  his  own  state- 
ment; he  having  conveyed  the  same  land  to 
both  parties  for  a  valuable  consideration 
from  each.  The  original  title  bond  was  not 
produced,  and  the  deed  from  the  father  to 
the  son  was  drawn  up  several  years  subse- 
quent to  that  of  appellee.  Appellee  bad  no 
notice  of  the  existence  of  the  bond  or  the 
deed.  On  the  other  hand,  we  think  the  evi- 
dence that  the  son  knew  of  the  conveyance 
to  appellee  is  sufficient  to  uphold  the  judg- 
ment. Appellee  shows  that  the  son  lived 
only  a  half  mile  from  the  land  In  dispute; 
that  after  be  purchased  It  he  placed  men 
upon  It  to  cut  the  merchantable  timber  there- 
from, and  they  were  constantly  engaged 
in  the  business  of  cutting  and  hauling  the 
timber  for  some  two  years.  It  is  Impossible 
to  believe  that  the  son,  living  thus  near,  did 
not  see  and  know  what  was  going  on ;  and, 
if  he  did,  it  Is  not  believable  that  he  allow- 
ed the  plaintiff  to  cut  off  and  carry  away 
the  timber,  which  was  at  that  time,  perhaps, 
the  most  valuable  part  of  the  land,  in  dero- 
gation of  his  right  as  the  real  owner  there- 
of. The  plaintiff  testified  that,  before  the 
defendant  placed  his  deed  on  record,  he  tried 
several  times  to  byy  the  property  In  ques- 
tion from  bim  (plaintiff),  and,  this  testi- 
mony Is  corroborated  by  another  witness. 
Plaintiff  also  testified  that  Hiram  Cawood, 
the  common  vendor,  several  times  made  pro- 
positions to  purchase  the  land  from  him.  We 
think  it  worthy  of  notice  that  John  Cawood 
had  the  bond  for  tlfle  and  the  deed  from  his 
father  to  him  recorded  on  the  same  day, 
and  withdrew  the  bond  at  once,  and  that  It 
was  Immediately  afterwards  lost  Both  the 
witnesses  to  the  bond  were  dead,  and  It  can 
therefore  be  seen,  if  the  defendant  was  seek- 
ing to  defraud  the  plaintiff,  he  completely  cov- 
ered up  detection  arising  from  any  obvious  de- 
fect In  the  bond.  The  recording  enabled 
him  to  produce  a  certified  copy  of  the  bond, 
in  the  handwriting  of  the  clerk,  and  this 
could  be  used,  as  far  as  his  purposes  were 
concerned,  with  all  the  effect  of  the  origin- 
al bond;  but  it  would  entirely  deprive  the 
plaintiff  of  the  opportunity  to  show  that  the 
names  of  the  dead  witnesses  signed  to  it 
were  forged,  if  such  was  the  fact.  On  the 
other  hand,  if  the  transaction  was  fair  and 
free  from  fraud,  there  was  no  necessity  for 
placing  the  bond  for  title  on  record  after  the 
deed,  which  was  the  consummation  of  the 
bond!,  was  duly  recorded.  The  bond  gave 
no  notice  that  the  deed  did  not  give;  and 
the  fact  that  the  son  kept  the  bond,  as  be 
says.  In  his  trunk  during  the  several  years 
prior  to  the  day  it  was  recorded,  during  all 
of  which  time  It  was  extremely  necessary 
to  hla  interest  to  have  it  recorded,  accen- 
tuates the  fact  that  he  deliberately  recorded 
it  at  a  time  when  It  was  not  necessary  that 
this  should  be  done.    The  recording  of  the 


bond,  however,  was  necessary  on  the  hypoth- 
esis that  a  fraud  was  to  be  committed, 
and  the  original  bond  was  to  be  lost  to  pre- 
vent inspection;  for,  as  said  before,  It  en- 
abled the  defendant  to  use  a  certified  copy, 
which  In  the  handwriting  of  the  clerk,  would 
present  no  defects,  if  such  existed,  which 
would  appear  on  the  face  of  a  fraudulent 
bond.  The  fair  face .  of  the  copy  in  the 
clerk's  handwriting  would  tell  no  tale,  and 
yet  it  would  avail  defendant  to  establish 
his  case  as  well  as  the  original. 

Considering  the  Intimacy  of  the  relation 
of  father  and  son,  the  extreme,  youth  of 
the  son  at  the  time  the  bond  was  said  to 
have  been  made,  and  all  the  facts  and  cir- 
cumstances surrounding  the  transaction,  we 
are  not  willing  to  say  that  the  chancellor 
erred  as  to  the  facts  in  reaching  the  conclusion 
that  the  transaction  between  the  father  and 
son  was  fraudulent  and  without  real  con- 
sideration. It  follows,  therefore,  that  his 
judgment  vacating  the  deed  from  Hiram  Ca- 
wood to  John  Cawood  as  fraudulent  and  void 
is  affirmed. 


JONES  V.  YANllS. 
(Court  of  Appeals  of  Kentucky.    Nov.  10,  1908.) 

1.  Appeal  and  EiBbor  (8  148»)— Right  of  Re- 
view—Pabties—Pbopeb  Parties— One  Not 
A  Pabtt  Below. 

One  not  a  party  to  an  action  below  can- 
not appeal  from  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  925 ;   Dec.  Dig.  f  148.*] 

2.  MORTQAQES  ({  439*)— FoBECLOSxmE— Salb— 
Effect. 

Appellant  deeded  property  to  a  creditor,  be 
agreeing  by  a  separate  writing  to  reconvey  if 
she  paid  him  a  certain  sum,  with  interest.  Ai>- 
pellant  thereafter  was  committed  as  a  lunatic, 
and,  the  amount  of  the  debt  not  being  paid  with- 
in the  agreed  time,  the  mortgagee  conveyed  to 
another,  who  brought  ejectment  against  ap- 
pellant's sister,  who  had  possession  and  had 
been  appointed  as  committee  for  appellant;  her 
defense  being  that  the  deed  was  in  effect  a 
mortgage,  that  the  notes  secured  were  usurious, 
that  she  had  furnished  half  the  purchase  price 
of  the  mortgaged  property,  and  that  appellant 
held  it  in  trust  for  herself  and  her  sister,  which 
the  purchaser  from  the  mortgagee  knew.  The 
action  was  afterwards  transferred  to  the  equity 
docket,  and  a  sale  of  the  property  was  directed 
to  pay  the  mortgagee's  debt.  Appellant  was  not 
a  party  to  either  proceeding  below.  Held,  that 
the  sale  did  not  deprive  appellant  of  her  title  in 
the  house  and  lot. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  S  439.*] 

Appeal  from  Circuit  Court,  Fayette  County. 

"Not  to  be  officially  reported." 

Action  by  Margaret  Thurman  and  husband 
against  Maggie  Jones  and  others  to  foreclose 
a  mortgage.  From  a  judgment  for  S.  S.  Yan- 
tis,  directing  a  sale  of  the  property,  Lizzie 
Jones,  who  was  not  a  party  below,  appealed. 
Appeal  dismissed. 

Henry  C.  Hazelwood,  for  appellant  B.  T. 
Southgate  aud  Chas.  Kerr,  for  appellee. 
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NUNN,  J.  Appellant,  Llzale  Jones,  was  In- 
debted to  several  persons;  S.  S.  Yantls  be- 
ing one  of  them.  Sbe  obtained  money  from 
him  with  which  to  pay  her  other  creditors. 
The  whole  amount  of  her  Indebtedness,  in- 
cluding what  she  owed  appellee,  amounted  to 
something  over  $1,500.  She  executed  a  con- 
veyance to  appellee  of  her  house  and  lot  In 
the  city  of  Lexington,  expressing  the  amount 
named  as  the  consideration.  At  the  same 
time  appellee  executed  to  her  a  separate  writ- 
ing. In  which  a^jpellee  agreed  that  if  she  re- 
paid to  him  the  sum  named,  with  its  interest, 
by  a  certain  date,  he  bound  himself  to  recon- 
vey  the  property  to  her.  Some  time  after 
tbls  sbe  was  adjudged  a  lunatic  and  sent  to 
the  asylum.  She  left  her  sister  and  some  oth- 
er relatives  In  the  house.  The  time  named 
in  the  separate  writing  in  which  she  was 
permitted  to  redeem  the  property  lapsed,  and 
Tantla  conveyed  the  house  and  lot  to  Mar- 
garet Thurman  and  her  husband,  and  they 
instituted  this  action  in  ejectment  against 
Maggie  Jones,  the  slater  of  Lizzie  Jones,  and 
the  other  parties  in  possession  of  the  house 
and  lot  Maggie  Jones  was  appointed  as 
committee  for  her  sister,  appellant,  and  she 
answered,  setting  up  the  writing  executed 
simultaneously  with  the  deed,  showing  in 
effect  that  Yantls  only  held  a  mortgage  on 
the  house  and  lot,  and  alleged  that  the  note 
executed  to  Tantis  contained  usury,  and  also 
alleged  that  she  bad  furnished  one-half  of 
the  purchase  money  with  which  to  buy  the 
bouse  and  lot,  and  that  Lizzie  Jones,  her 
sister  held  the  title  to  one-half  of  the  house 
and  lot  for  herself,  and  held  the  other  half 
as  trustee  for  her,  and  further  alleged  that 
Mrs.  Thurman  and  her  husband,  knew  of  this 
fact  when  they  accepted  the  conveyance  of 
the  property  from  Yantls.  The  parties  to 
the  action,  by  agreement,  had  the  action 
transferred  to  the  equity  docket,  and  a  Judg- 
ment was  rendered  in  effect  declaring  the 
deed  from  Lizzie  Jones  to  Yantls  a  mortgage 
and  directing  a  sale  of  the  property  for  the 
payment  of  Yantls'  debt  and  interest 

Lizzie  Jones,  appellant,  recovered  her  sani- 
ty, and  returned  from  the  asylum,  and  is 
prosecuting  this  appeal.  She  was  not  a  par- 
ty to  the  action  in  the  lower  court  Her  first 
appearance  is  in  this  appeal.  It  is  a  well- 
established  rule  that  one  not  a  party  to  an 
action  cannot  appeal  from  a  Judgment  ren- 
dered therein.  We  are  of  the  opinion  that  the 
sale  made  imder  the  Judgment  could  not  de- 
prive her  of  the  title  to  the  house  and  lot. 

For  these  reasons,  the  appeal  is  dismissed. 


GEORGETOWN  WATER,  GAS,  ELECTRIC 

&  POWER  CO.  V.  FORWOOD. 
(Court  of  Appeals  of  Kentucky.    Nov.  6,  1908.) 

1.  Masteb  and  Sebvant  (§  285*)— IMJUET  lo 
Servawt— Action— Evidence.  , 

Id  an  action  by  a  servant  for  injuries  alleg- 
ed to  have  been  caused  in  escaping  from  the 


master's  telephone  booth  In  which  he  was  im- 
priaoned,  evidence  held  sufficient  to  go  to  the 
jury  on  the  question  whether  his  injuries  were 
received  as  alleged. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  f  285.*] 

2.  Masteb  and  Servant  (|  102*)— Ddtt  to 
FuBNisH  Save  Pbeuises. 

While  the  master  is  not  an  insurer,  he  must 
use  ordinary  care  to  make  the  premises  reason- 
ably safe  for  the  servant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |§  171,  173;    Dec  Dig.  { 

3.  Masteb  and  Servant  ft  107*)— Duty  to 
Furnish  Safe  Apfuanck  —  Teu:phonb 
Booth. 

A  telephone  booth  so  constructed  that  the 
door  cannot  be  opened  from  the  inside  Is  not  a 
reasonably  safe  appliance  for  the  use  of  a  serv- 
ant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  107.*] 

4.  Master  and  Servant  (J  289*)  —  Injuries 
TO  Servant— Action— Question  for  Jury- 
Ordinary  Care. 

Whether  a  servant  imprisoned  in  a  tele- 
phone booth  which  could  not  be  opened  from  the 
inside  used  such  care  in  escaping  as  might  be 
expected  of  an  ordinarily  prudent  person  under 
the  circumstances  is  a  question  for  the  jury. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  {  289.*] 

5.  BiIasteb  and  Servant  (|  238*)— Injury  to 
Servant— Action— Nbqlioenot. 

A  servant  imprisoned  in  a  telephone  booth 
negligently  maintained  by  the  master,  so  that 
it  could  not  be  opened  from  the  inside,  may  use 
reasonable  effort  to  get  out  exercising  such  care 
as  might  be  reasonably  expected  of  an  ordinarily 
prudent  person. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  §  233.*] 

6.  Damages  (|  132»)— Injuries  to  Servant- 
Actions — Excessive  Damages. 

Where  a  bookkeeper's  forefinger  on  the  left 
band  was  injured  resulting  in  a  permanent  stiff- 
ening of  the  finger,  affectmg  somewhat  the  use 
of  the  hand,  and  he  suffered  intensely  for  sev- 
eral weeks,  but  continued  to  work  for  his  em- 
ployer two  or  three  weeks  after  the  accident, 
and  the  hand  was  healed  and  gave  little  trouble 
after  60  days,  a  recovery  of  $4,500  was  ex- 
cessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {  379;   Dec.  pig.  §  132.*] 

7.  Witnesses  (|  383*)— Contradiction. 

A  witness  ma^  be  contradicted  by  proof 
of  his  statements  inconsistent  with  hia  testi- 
mony, but  he  cannot  be  contradicted  by  proot 
of  statements  as  to  collateral  or  immaterial  mat- 
ters, and  hence  testimony  in  a  personal  injury 
case  that  a  witness  for  defendant  had  made  ■ 
statement  that  the  suit  was  nothing  but  black- 
mail was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  g  1224 ;   Dec.  Dig.  {  383.*] 

Nunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Scott  County. 

"Not  to  be  officially  reported." 

Personal  injury  action  by  William  H.  For- 
wood,  by  bis  next  friend,  against  the  George- 
town Water,  Gas,  Electric  &  Power  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded  for  a  new 
trial. 


*For  other  cues  lee  lame  topic  and  lection  NUMBER  la  Dec.  ft  Am.  Digs.  1M7  to  date,  ft  Reporter  Indexai 


Digitized  by  V^OOQ  IC 


Kj.)      GEORGETOWN  WATER,  GAS,  ELECTRIC  &  POWER  CO.  v.  FORWOOD.       113 


Jas.  F.  Asken  and  Bradley  &  Bradley,  for 
appellant.    Jolin  W.  Ray,  for  appellee. 

HOBSON,  J.  The  Georgetown  Water,  Gas, 
Electric  &  Power  Company  baa  Its  machinery 
CO  the  flrst  floor  of  Its  building  and  Its  office 
on  tbe  second  floot.  In  October,  1906,  Wil- 
liam H.  Forwood  was  the  bookkeeper.  His 
place  of  bnsinesa  was  in  the  office,  on  the 
second  floor.  There  was  a  telephone  In  the 
office,  and  it  was  a  part  of  his  duty  to  an- 
swer tbe  telephone  when  the  geheral  mana- 
ser  was  oat  of  tbe  office.  He  left  at  6  o'clock 
In  the  evening.  There  was  a  telephone  In 
the  machinery  room,  and,  when  he  left.  It 
was  his  duty  to  cut  oft  the  telephone  In  the 
office  and  turn  on  the  phone  In  tbe  machin- 
ery room,  BO  that  the  engineer  could  answer 
calls  on  the  phone  daring  the  night.  Tbe 
phone  in  the  machinery  room  was  placed  in 
a  booth,  so  that  a  person  using  the  phone 
could  close  the  door  and  not  be  interrupted 
by  the  noise  of  the  machinery.  The  door  to 
this  booth  had  an  ordinary  lock  on  it,  but 
the  engineer  bad  taken  ofT  the  knob  on  the 
Inside  of  the  door,  and  bad  put  it  on  another 
lock  In  the  room.  This  left  no  knob  on  the 
Inside  of  tbe  door  to  be  turned  in  opening 
the  door.  Things  had  been  In  this  condition 
for  some  months ;  the  employes  In  the  engine 
room  when  they  bad  finished  with  the  phone 
using  a  screwdriver  or  some  instrument  of 
that  sort  to  open  the  door  when  they  got 
through  using  the  phone.  Forwood  had  nev- 
er used  this  phone,  but  on  October  30th,  aft- 
er he  had  finished  his  day's  work,  and  bad 
started  down  through '  the  engine  room,  he 
heard  the  bell  in  this  booth  ring.  He  went 
to  answer  the  call.  Somebody  asked  for  a 
young  lady  who  worked  in  the  office.  He 
said  that  she  had  left  He  then  rang  off, 
and  turned  to  go  out,  and  could  not  get  out. 
There  was  no  knob  on  the  door  which  be 
had  shut  in  order  to  bear  the  person  talking 
to  liim  over  the  phone.  He  then  rang  the 
telephone,  thinking  that  he  could  ring  the 
bell  on  the  outside,  but  It  did  not  ring.  He 
then  called  to  the  engineer,  but  could  not 
make  htm  hear.  He  tried  to  get  the  door 
open  and  could  not  do  it  He  rattled  the 
door  and  tried  to  burst  it  open,  and  could 
not  Finally  he  got  the  booth  loose  from  tbe 
wall  and  got  out  at  tbe  back.  This  he  did 
by  pushing  for  some  time  against  the  wall. 
After  be  got  out  of  the  booth,  bis  left  band 
was  hurting  him  a  little,  but  he  did  not  think 
much  about  it  He  returned  to  his  work  as 
usual  the  next  day.  The  bone  in  tbe  finger 
began  to  ache,  and  the  finger  swelled,  and 
about  the  6th  or  7th  of  November  he  went 
to  a  doctor  about  it  For  some  days  before 
this  he  had  been  applying  a  liniment  to  the 
"finger.  On  the  10th  or  11th  of  November 
the  doctor  lanced  the  finger,  and  scraped  the 
bona  He  had  suffered  very  intensely  for 
several  days  before  this  operation,  but  he 
was  somewhat  relieved  by  it;   but  tlie  trou- 
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ble  in  the  finger  was  not  cared,  and  later 
the  doctor  took  out  two  small  pieces  of  bone, 
and  two  other  small  pieces  worked  out  The 
injury  was  to  the  left  forefinger  at  the  Joint, 
and  by  reason  of  it  the  finger  became  stiff. 
He  continued  to  be  treated  by  the  doctor 
until  some  time  In  February,  when  the  trou- 
ble was  healed,  and  he  was  left  with  a  stiff 
finger.  He  brought  this  suit  to  recover  for 
his  injury ;  and,  upon  a  trial  of  the  case  be- 
fore a  jury,  a  verdict  and  judgment  was  ren- 
dered in  his  favor,  fixing  the  damages  at 
$4,600,  and  the  water  company  appeals. 

The  booth  was  a  box  something  like  three 
feet  square  and  eight  feet  high,  niade  of 
flooring  plank;  the  door  being  made  of  the 
same  material  as  the  box.  It  was  set  against 
tbe  wall,  and  set  upon  the  floor  with  no  bot- 
tom to  it.  The  proof  is  confilctlng  as  to 
whether  or  not  the  booth  set  up  close  against 
the  wall,  the  proof  for  the  defendant  tending 
to  show  that  there  was  a  space  between  the 
edge  of  the  box  and  the  wall.  The  plaintiff 
testified  that  he  did  not  think  of  calling  the 
exchange,  and  asking  that  some  one  be  sent 
to  open  the  door,  and  that  it  got  hot  in  the 
box  before  he  pushed  It  out  from  the  wall 
and  got  out.  The  defendant  proved  by  a 
number  of  witnesses  that  the  plaintiff  said 
on  different  occasions  that  he  did  not  know 
how  he  hurt  his  hand.  Tbe  doctor  who  treat- 
ed bim  also  testified  to  this,  but  tbe  plaintiff 
himself  testified  on  the  trial  that  he  did  not 
know  how  he  hurt  his  hand  in  the  box,  but 
that  he  knew  that  he  hurt  it  in  there.  We 
cannot  say  on  this  proof  that  there  is  no 
evidence  ttiat  the  injury  was  received  by  the 
plaintiff  in  getthig  out  of  the  box.  It  is 
true  the  plaintiff  In  liis  direct  examination 
did  not  say  positively  that  he  hurt  bis  hand 
in  the  box,  but  he  did  make  this  statement 
on  the  cross-examination.  It  is  also  true 
that,  when  he  was  asked  why  he  did  not  tell 
Dr.  Lewis  how  he  was  injured,  he  said:  "I 
didn't  know  for  sure;  no,  sir."  Taking  the 
witness'  testimony  as  a  whole,  there  was  a 
scintilla  of  evidence  to  go  to  the  jury;  for 
he  testified  that  he  noticed  his  band  hurting 
him  when  he  got  out  of  the  box.  The  doctor 
found  a  small  splinter  in  the  finger  which 
had  been  healthy  before  the  injury.  We  can- 
not say  on  the  evidence  that  there  was  no 
evidence  of  negligence  on  the  part  of  the  de- 
fendant. If  the  box  fit  close  to  the  wall,  and 
fresh  air  could  not  get  into  it  as  fast  as  a 
man  could  breathe  it.  It  was  not  a  safe  place 
for  a  man  to  be  shut  up  In;  and  the  evi- 
dence for  the  plaintiff  tended  to  show  these 
facts,  and  also  to  show  that  In  a  short  time 
n  man  would  become  unconscious  if  the  box 
was  close.  The  master  is  not  an  insurer, 
but  be  is  required  to  use  ordinary  care  to 
make  the  premises  reasonably  safe  for  the 
use  of  the  servant  Under  this  rule  a  tele- 
phone booth  should  not  be  so  constructed 
that  It  cannot  be  opened  from  the  Inside. 
The  purpose  of  having  the  door  was  manl- 
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festly  to  shut  ont  the  noise  of  the  machinery, 
and  the  plaintiff,  therefore,  properly  shut  the 
door  that  he  might  bear  the  person  talking 
over  the  phone.  When  he  found  himself  shut 
up  In  the  box  with  no  means  of  opening  it, 
it  was  a  question  for  the  Jury  whether  he 
used  such  care  as  might  be  expected  of  an 
ordinarily  prudent  person  under  the  circum- 
stances. 

It  is  insisted,  however,  that  the  causal  con- 
nection between  the  negligent  act  of  the  mas- 
ter In  furnishing  an  insufficient  booth  and 
the  Injury  received  in  getting  out  of  it  is 
broken  by  the  intervention  of  the  act  of  the 
party  injured.  In  other  words,  it  is  insisted 
that  his  own  act  Is  the  direct  and  Immediate 
canse  of  his  Injury,  and  not  the  condition  of 
the  booth.  If  the  plaintiff  was  fastened  up 
in  the  booth  be  had  a  right  to  try  to  get  out 
His  effort  to  get  out  was  but  the  effort  to 
escape  ^rom  the  box  In  which  he  was  tempo- 
rarily fastened  up.  He  had  a  right  to  use 
reasonable  effort  to  get  ont  of  the  box,  ex- 
ercising such  care  as  may  be  reasonably 
expected  of  an  ordinarily  prudent  person. 
If  the  plaintiff's  testimony  Is  true,  the  prima- 
ry negligence  was  that  of  the  master;  and 
the  master  cannot  escape  liability  for  any 
Injury  resulting  from  this  negligence  if  the 
plaintiff  used  ordinary  care. 

The  damages  assessed  are  palpably  excess- 
ive. The  only  permanent  injury  which  the 
plaintiff  received  Is  the  stiffening  of  the  fore- 
finger of  the  left  hand,  and,  while  this  affects 
somewhat  the  use  of  that  band,  a  verdict 
for  |4,500  is  palpably  excessive.  It  is  tme 
that  he  suffered  very  intensely  for  several 
weeks,  but  he  continued  to  work  for  the  wa- 
ter company  for  two  or  three  weeks  after 
November  1st:  and  the  hand  was  healed 
and  gave  him  little  trouble  after  say  60  days. 
In  N.,  N.  &  N.  V.  Co.  V.  Walker,  14  Ky.  Law 
Rep.  175,  a  verdict  for  $1,250  was  held  ex- 
cessive where  one  Joint  of  the  right  thumb 
had  been  mashed  off.  In  L.  &  N.  R.  R.  Co. 
V.  Law,  21  8.  W.  648,  14  Ky.  Law  Rep.  850, 
$2,000  was  held  excessive  for  an  injury  to 
the  left  thumb  making  amputation  necessary. 
In  L.  &  N.  R.  R.  Co.  v.  Foley,  94  Ky.  220, 
21  S.  W.  866,  $5,000  was  held  excessive  for 
the  loss  of  two  fingers.  Many  other  similar 
cases  have  been  decided;  and  in  a  number 
of  cases  verdicts  for  less  than  $1,500  have 
been  rendered  in  cases  before  this  court 
for  Injuries  more  serious. 

On  another  trial  the  court  will  omit  from 
its  instruction  to  the  Jiu-y  all  reference  to 
future  pain  and  suffering,  as  there  is  nothing 
In  the  evidence  to  warrant  the  conclusion  that 
future  pain  and  suffering  will  be  endured. 
The  court  will  also  on  another  trial  exclude 
the  evidence  of  J.  P.  Jackson  as  to  what  the 
witness  HauEs  said  to  him  to  the  effect  that 
the  suit  was  nothing  but  blackmail.  A  wit- 
ness may  be  contradicted  by  proof  of  state- 
ments that  he  has  made  inconsistent  with 
uls  testimony  on  the  trial,  but  be  cannot  be 
•«ntradicted  as  to  statements  about  collateral 


or  immaterial  matters.  The  statement  of 
Hauss  to  whldi  Jacbson  testified  was  but 
an  expression  of  an  opinion  based  on  the  In- 
formation he  bad  received,  and  it  was  no 
more  competent  to  prove  that  Hauss  express- 
ed this  opinion  to  Jackson  than  it  would 
have  been  to  have  asked  Hauss,  when  on 
the  witness  stand,  if  he  did  not  then  enter- 
tain that  opinion.  The  opinions  of  witnesses 
are  not  material.  They  are  to  testify  to  the 
facts  which  they  know.  Loving  v.  Common- 
wealth, 80  Ky.  507;  Kennedy  r.  Common- 
wealth, 14  Bush,  840;  Ross  t.  Common- 
wealth, 55  S.  W.  4,  21  Ky.  Law  Rep.  1344. 

There  was  evidence  that  it  was  not  in  the 
line  of  Forwood's  duty  to  answer  calls  on 
the  phone  In  the  engine  room,  bnt  that  this 
duty  devolved  on  the  engineer;  and  on  an- 
other trial  the  second  Instruction  will  be  mod- 
ified so  as  to  read  as  follows:  "Unless  the 
Jury  believe  from  the  evidence  that  the  In- 
Jury  to  the  plalntitTs  hand  was  received  in 
the  booth,  and  was  the  result  of  the  booth 
not  being  reasonably  safe  as  defined  in  No. 
1,  and  it  was  a  part  of  Us  duty  under  his 
employment  to  answer  calls  on  this  phone, 
the  Jury  should  find  for  the  defendant"  In 
instruction  No.  1  the  court  will  omit  the 
words  "and  built  the  same  very  tight"  -also 
the  words  "and  was  in  fact  almost  air  tight." 
In  Hen  of  the  words  "and  that  such  imprison- 
ment was  dangerous  to  his  life  or  health," 
the  court  will  use  the  words  "and  that  sucb 
booth  was  not  reasonably  safe  for  the  pur- 
pose for  which  it  was  intended."  The  court 
will  also  omit  at  the  conclusion  of  No.  1  these 
words,  "unless  they  believe  that  the  plaintiff 
contributed  to  the  accident  by  his  own  negli- 
gence as  described  In  another  Instruction"; 
for  this  idea  is  expressed  in  the  foregoing 
part  of  the  Instruction,  and  need  not  be  re- 
peated. In  lieu  of  Instruction  4,  the  court 
will  tell  the  Jury  that  although  the  booth 
was  not  reasonably  safe  for  the  purpose  for 
which  it  was  Intended,  as  defined  In  No.  1, 
yet  If  they  believe  from  the  evldrace  that 
the  plaintiff,  when  he  found  himself  shut  up 
in  the  booth,  did  not  use  such  care  as  may  be 
reasonably  expected  of  a  person  of  ordinary 
prudence  under  the  circumstances,  and  but 
for  this  would  not  have  been  injured,  they 
should  find  for  the  defendant 

Judgment  reversed  and  cause  remanded  for 
a  new  trial. 

NUNN,  J.  (dissenting.  The  evidence  of  J. 
P.  Jackson  as  to  what  witness  Hauss  said  was 
not  introduced  for  the  purpose  of  showing 
Hauss'  opinion  with  reference  to  appellee's 
case,  but  it  was  for  the  purpose  of  showing 
the  feeling  and  bias  entertained  by  Hauss 
against  appellee;  and  in  my  opinion  It  was 
competent  for  that  purpose.  Hauss  had  given 
damaging  testimony  against  appellee,  and  ap- 
pellee had  the  right  to  show  that  the  witness 
entertained  such  bias  to  go  to  the  credit  of 
HausB  as  a  witness.  To  say  of  a  party  to 
a  suit  that  be  is  engaged  in  blackmailing.  Is, 
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at  least,  some  eTldence  of  a  bias  and  111  feel- 
ing against  the  party,  and  the  Jury  had  the 
right  to  hear  this  evidence  that  It  might  un- 
derstand what  weight  and  credit  to  give  the 
statements  of  Hauss. 

Wherefore,  I  dissent  from  the  opinion  of 
the  court 


HAKNET  T.  CITY  OF  LEXINGTON. 
(Court  of  Appeals  of  Kentucky.    Not.  10, 1908.) 

1.  Pl^BADIKO  (I  34»)— COHSTBUOriOH. 

A  pleading  must  be  read  against  the  pleader. 
[Ed.    Note.— For    other    cases,    see   Pleading, 
Cent  Dig.  {  66 ;    Dec.  Dig.  I  34.*] 

2.  MuNiciPAi  C0BPOBA.TI0IT8  (1 757»)— Stbeets 
— IifPBOViKENTS— Liability  or  Munioifal- 

ITI. 

A  city  must  determine  when  and  In  what 
manner  its  streets  shall  be  improved,  and  is  not 
liable  merely  for  failing  to  improve  a  street,  or 
for  suffering  It  to  remain  in  the  condition  In 
which  it  found  it. 

lEA.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {|  1691-16M;  Dec. 
Dig.  i  757.*] 

3.  MUBIOIPAI.  COBFOSATIOHB  (|  846*)  — 
StBEETB— IlfFBOVElCEKTS— LlABIUTY  07  Mu- 
HICIFAUTT. 

A  petition  In  an  action  against  a  dty  for 
flooding  plaintiff's  premises,  which  does  not 
show  tnat  the  city  made  the  drain  complained 
of,  or  that  it  did  any  act  as  to  it,  and  which 
permita  the  conclusion  that  the  drain  may  have 
been  a  natural  drain  which  took  off  the  water 
nntU  it  became  filled  up  with  debris  washed  into 
it,  states  no  cause  of  acUon. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1797;  Dec  Dig.  { 
845.*] 

Appeal  from  Circuit  Conrt,  Fayette  County. 

"To  be  ofllclally  reported." 

Action  by  L.  D.  Harney  against  the  city 
of  Lexington.  From  a  judgment  of  dismissal, 
plaintifT  appeals.    Affirmed. 

R.  S.  Crawford,  for  appellant  J.  Bmbry 
Allen,  for  appellee. 

HOB  SON,  J.  L.  D.  Harney  brought  this 
action  against  the  city  of  Lexington  to  re- 
cover damages  in  the  sum  of  $2,000  for  the 
flooding  of  his  property  with  water.  The  dx- 
cult  court  sustained  a  demurrer  to  the  peti- 
tion. He  declined  to  plead  further,  and,  the 
action  having  been  dismissed,  he  appeals. 

The  material  allegations  of  the  petition  are 
as  follows:  "Plaintiff  says  that  he  is  the 
owner  of  three  lots  located  on  Carlisle  ave- 
nue. In  said  dty,  and  that  on  each  of  said  lots 
Is  erected  frame  cottages.  He  says  that  he 
resides  In  one  of  said  cottages  and  leases  the 
other  two.  He  says  prior  to  the  Injuries 
hereinafter  complained  of  said  lots  were  dry 
and  not  subject  to  overflow  of  water,  and 
vere  well  drained  by  the  natural  surface 
and  the  ditches  along  said  avenue.  The 
plaintiff  says  it  Is  the  duty  of  the  defendant 
to  provide  drains  and  means  of  carrying 
away  the  surface  water  and  waters  from 


rains  and  melting  snow  that  may  be  and  are 
collected  into  the  ditches  along  the  streets, 
and  to  prevent  the  same  from  being  thrown 
onto  the  property  of  persons  fronting  and 
abutting  on  Its  streets.  Plaintiff  says  that 
during  the  years  1907  and  1908  the  said 
Carlisle  avenue  was,  and  now  is,  one  of  the 
streets  in  charge  and  under  control  of  the 
defendant,  the  city  of  Lexington.  The  plain- 
tiff says  that  during  the  latter  part  of  the  year 
1907,  and  up  to  and  including  the  present 
time,  the  defendant  through  and  by  Its 
agents,  servants,  and  representatives,  had 
neglected  and  failed  to  keep  open  the  ditch 
or  drain  In  front  of  plaintiff's  property  and 
adjacent  thereto  along  said  Carlisle  avenue, 
but  have  allowed  and  permitted  same  to  be- 
come filled  and  obstructed  with  earth,  rock, 
and  other  debris  whereby  said  drain  or  ditch 
was  and  became  obstructed,  and  was  not  of 
sufficient  capacity  to  convey  and  carry  off 
the  water  and  other  substances  conveyed  and 
thrown  Into  said  ditch,  and  by  reason  there- 
of the  surface  water  collected  In  said  ditch 
was  thrown  onto  plaintiff's  property  in  and 
about  bis  dwelling  and  tenement  houses,  and 
conveying  thweon  earth,  mud,  rocks,  brush, 
and  other  filth  and  debris  collected  by  the 
surface  waters  and  thrown  into  said  ditch 
or  drain  from  the  Intersecting  streets  and 
property  of  others,  covering  up  the  grass, 
fiowers,  and  his  garden,  overflowing  his  cis- 
terns, injuring  and  damaging  the  gardens, 
coal  and  wood  houses,  and  other  outbuildings, 
leaving  the  ground  wet  and  muddy,  and  cre- 
ating foul  and  disagreeable  odors  poisoning 
the  ah:  In  and  about  his  residence,  causing 
sickness  to  himself  and  bis  family,  and  ren- 
dering his  tenement  houses  untenantable  and 
greatly  affecting  the  market  value  of  his 
property." 

In  Thoman  t.  Covington,  62  S.  W.  721, 
23  Ky.  Law  Rep.  117,  this  court  said:  "If 
the  surface  water  accumulated  at  the  point 
in  question  and  overfloiced  her  premises  In- 
dependent of  any  act  of  the  city,  she  could 
not  maintain  an  action  against  it  therefor. 
The  city  must  do  some  act  which  produces 
the  injury  to  enable  the  injured  party  to  re- 
cover against  it.  The  sewers  may  have  been 
inadequate  to  carry  off  the  surface  water 
which  accumulated,  still  may  not  have  had 
anything  to  do  with  it  collecting  at  the  point 
in  question.  To  maintain  an  action,  It  was 
Incumbent  upon  her  to  show  that  the  sew- 
ers, not  only  failed  to  carry  off  the  sur- 
face water  so  as  to  relieve  her  premises 
from  It  but  that  they  were  the  cause  of  it 
accumulating  there."  Again  in  Campbell 
V.  Vanceburg,  101  S.  W.  345,  30  Ky.  Law 
Rep.  1343,  the  court  said:  "When  territory 
within  a  city  is  permitted  by  the  authorities 
to  remain  in  the  condition  It  was  when  an- 
nexed— In  other  words,  if  the  city  does  not 
undertake  to  make  Improvements  or  changes 
or  alterations  in  existing  improvements,  or  to 
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build  streets,  sidewalks,  drains  or  gutters, 
or  reconstruct  old  ones — It  will  not  be  liable 
tor  any  damage  caused  by  the  overflowing  of 
the  premises,  because,  If  it  has  not  Interfer- 
ed in  any  way  with  the  natural  condition  of 
affairs,  the  overflow  cannot  be  attributed  to 
its  act  A  city  Is  not  liable  for  its  failiire> 
to  make  new  Improvements  or  alter  or  recon- 
struct old  ones.  It  may  leave  things  Just  aa 
It  found  them." 

It  will  be  observed  that  the  petltl<m  does 
not  show  that  the  city  made  the  drain  com- 
plained of,  or  that  it  did  any  act  in  relation 
to  it  For  all  that  appears  in  the  petition 
which  must  be  read  against  the  pleader,  the 
drain  may  have  been  simply  a  natural  drain 
or  slope  of  the  surface  of  the  ground,  which 
took  off  the  water  imtU  it  became  filled  up 
with  debris  washed  down  into  it  The  city 
must  determine  when  and  in  what  manner 
its  streets  shall  be  improved,  and,  while  It 
is  respbnslble  to  the  property  owner  for  the 
damages  done  by  insufQclent  improvements 
which  it  makes.  It  is  not  liable  merely  for 
falling  to  improve  the  street  or  for  suffering 
it  to  remain  in  the  condition  in  which  it 
found  It  The  circuit  court  therefore  proper- 
ly sustained  the  demnrra  to  the  petition. 

Judgment  affirmed. 


LOUISVILLE  &  N.  R.  CO.  v.  PBDIGO. 

(Court  of  Appeals  of  Kentucky.     Oct  1,  1908.) 

1.  Appeai.  and   Erbob   ({  1004*)— Vbbdiot— 

AlIODNT  of  BECOVEBY. 

Where  a  verdict  appears  to  be  the  result  of 
the  jury's  honest  judgment  and  not  of  passion 
or  prejudice,  it  will  not  be  disturbed  on  appeal 
as  allowing  an  excessive  recovery. 

[£}d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Wg.  |{  3944-3947;  Dec.  Dig.  J 
1004.«] 

2.  Cabbiibs  (I  228*)  —  Tbanspobtation  of 
HoBSES— Action  of  Injubiks— Nkouqence 
—Evidence. 

Evidence  held  to  show  that  horses  were  in- 
jured during  transportation  by  the  carrier's  neg- 
ligent handling  of  the  car  in  its  switching  yard. 
[Ed.    Note. — For    other   cases,    see    Carriers, 
Cent  Dig.  {  960;    Dec.  Dig.  f  228.*] 

a  Cabbiebb  (§  205*)  —  Cabbiaoe  or  Live 
Stock— LiABiLiTT  or  Cabbieb. 

A  carrier  undertaking  to  transport  live 
stock  becomes  an  insurer  of  its  safe  delivery,  ex- 
cept where  injury  or  loss  results  from  the  act  of 
God  or  the  public  enemy,  or  from  the  inherent 
nature,  propensities,  or  viciousnesa  of  the  ani- 
mals. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  »  923;  Dec.  Dig.  i  203.*] 
4.  Continuance  (5  20*)— Absence  or  Wit- 
ness—Discbetion  OF  Coubt— Diligence. 
Where  an  affidavit  in  support  of  a  motion 
for  a  continuance  on  the  principal  ground  of  de- 
fendant's lack  of  time  to  prepare  its  defense 
named  a  witness  who  would  testify  to  facts 
which  were  admitted  in  evidence  in  a  deposition, 
and  stated  that  there  were  other  witnesses  who 
would  testify  for  defendant  without  naming 
them  or  stating  what  they  would  testify  to,  and 
it  appeared  that  plaintifirs  claim  was  known  to 
defendant  several  days  before  suit  was  brought 


and  two  weelcs  prior  to  the  beginning  of  the 
trial  term  of  court,  and  it  did  not  appear  that 
defendant  had  taken  any  steps  to  procure  the 
attendance  of  witnesses,  the  affidavit  did  not 
sufficiently  show  diligence,  and  the  court  acted 
within  its  discretion  in  denying  the  continuance. 
[E!d.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  |§  74-93;  Dec  Dig.  |  26.*] 

Appeal  from  Circuit  Oonit,  Barren  County. 

"To  be  officially  reported." 

Action  by  A.  W.  Pedlgo  against  the  Lonls- 
vllle  &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Cbaa.  H.  Moorman,  Benjamin  D.  Warfield, 
and  Sims,  Da  Bose  &  Rodes,  for  appelant 
Baird  ft  Bldiardson,  for  appellee. 

SETTLE?,  J.  Appellee  recovered  of  appel- 
lant in  the  court  below  a  verdict  and  Judg- 
ment for  $365  damages  for  injuries  inflicted 
upon  several  horses,  of  which  he  was  the 
owner,  while  in  one  of  appellant's  cars  and 
being  transported  by  It  from  Glasgow  to 
Louisville  for  sale  at  that  place.  It  was,  in 
substance,  all^;ed  in  tbe  petition  that  the  in- 
juries received  by  tlie  horses  resulted  from 
the  negligence  of  appellant's  agents  and  serv- 
ants in  charge  of  the  car  and  train  of  which 
It  was  a  part  and  that  its  agents  and  servants 
"80  negligently  and  carelessly  operated  and 
managed  the  car  and  line  of  railroad  as  to  in- 
jure, lacerate,  tear,  bruise,  scar,  and  damage 
said  horses";  the  amount  of  damages  claim- 
ed being  $500.  The  answer  merely  traversed 
the  material  averments  of  the  petition. 

There  were  but  two  Issues  made  by  the 
pleadings.  (1)  Were  the  horses  or  any  of 
them  injured,  and  to  what  extent  while  in 
appellant's  car  and  under  its  control?  (2) 
If  injured,  were  such  Injuries  caused  by  the 
negligence  of  appellant's  agents  and  servants 
charged  with  the  duty  of  operating  the  car 
and  train  in  transporting  them  from  Glas- 
gow to  liOUisville,  and  delivering  them  to 
tbe  consignee  In  the  last-named  city?  As  to 
these  issues,  the  evidence  was  all  one  way. 
It  clearly  established  appellee's  contention 
that  at  least  four  or  five  of  the  nine  horses 
were  injured  after  the  arrival  of  the  train 
in  Louisville,  and  while  they  were  still  In 
appellant's  charge. 

Appellant  insists  it  should  have  been 
granted  a  new  trial,  and  that  it  is  entitled 
to  a  reversal,  because  the  recovery  was  ex- 
cessive. The  injuries  consisted  of  cuts,  bruis- 
es, and  other  wounds  upon  the  legs,  breasts, 
and  heads  of  the  horses,  which  were  suffi- 
ciently serious  and  permanent  to  disfigure 
and  lame  some  of  them,  prevent  the  sale  of 
two  of  them,  and  compel  the  appellee  to  sell 
others  at  considerably  less  than  they  would 
have  brought  if  uninjured.  If  a  Jury  had 
been  waived  and  the  law  and  facts  submitted 
to  the  trial  Judge  for  decision,  be  would 
probably  have  limited  the  recovery  to  a  sum 
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less  In  aqiotmt  than  was  allowed  by  the  ver- 
dict of  the  jury,  but,  while  the  amount  of 
damages  allowed  by  the  jury  was  liberal, 
we  are  not  prepared  to  say  that  It  was  so  ex- 
cessive as  to  Indicate  passion  or  prejudice  on 
the  part  of  the  jury.  On  the  contrary,  In 
view  of  the  evidence,  we  regard  the  verdict 
as  the  result  of  the  exercise  of  an  honest 
judgment  upon  their  part  Hence  we  are  not 
at  liberty  to  disturb  it  upon  the  ground  urg- 
ed. Ky.  &  Ind.  B.  &  R.  Co.  v.  NnttaU,  96  S. 
W.  1131,  2»  Ky.  Law  Rep.  118D;  L.  &  N.  R. 
B.  Co.  V.  Mitchell,  87  Ky.  327,  8  S.  W.  706; 
L.  &  N.  R.  R.  Co.  V.  «mlth,  84  S.  W.  766, 
27  Ky.  Law  Rep.  257.  The  manner  In  which 
appellee's  horses  received  their  injuries  seems 
to  be  dearly  shown  by  the  evidence.  Shir- 
ley, who  was  in  charge  of  four  horses  of 
Warder,  shipped  In  the  same  car  with  appel- 
lee's horses,  testified  that  he  rode  to  Louis- 
ville in  the  car  with  them,  and  that  appel- 
lee's horses  were  injured  after  the  train 
reached  Louisville  by  the  negligent  and  reck- 
less handling  or  "kicking"  of  the  car  by  ap- 
pellant's servants  In  the  switching  yard  aft- 
er dark.  He  was  strongly  corroborated  by 
Olliver  and  Phillips,  both  of  whom  were  then 
present;  Olliver  being  in  charge  of  appellee's 
stock.  According  to  the  statements  of  all 
these  witnesses,  the  car  was  "kicked"  so  hard 
that  It  knocked  It  several  feet,  jarred  a  man 
off  a  box  in  the  car,  threw  Phillips  and  Shir- 
ley against  each  other,  turned  over  a  lantern, 
and  broke  an  Iron  guy  rod  supporting  the 
car.  Shirley  further  testified  that,  when  the 
car  was  "kicked,"  he  beard  a  clattering 
among  the  horses,  and  that  the  injury  to  the 
car  from  the  kicking  was  such  that  some 
repairing  of  it  had  to  be  done  by  appellant's 
servants  before  It  could  be  removed  to  the 
proper  place  for  unloading  the  horses,  and 
not  until  they  were  unloaded  did  he,  OUiver, 
and  Phillips  discover  that  they  had  been  In- 
jnred.  It  Is  manifest,  therefore,  that  appel- 
lee's horses  were  Injured  by  the  kicking  of 
the  car  at  Louisville,  and  the  evidence  as  to 
the  manner  in  which  it  was  done  by  appel- 
lant's servants  amply  justlfled  the  conclusion 
reached  by  the  jury  that  In  so  striking  the 
car  they  were  guilty  of  negligence.  So,  in 
view  of  the  evidence,  appellant's  contention 
that  it  does  not  support  the  verdict  cannot 
tie'  sustained.  It  is  equally  patent  from  the 
evidence  that  injury  to  the  horses  did  not  re- 
sult from  the  causes  for  which  the  contract 
of  shipment  provides  appellant  shall  not  be 
liable,  for  it  clearly  demonstrates  that  the 
injuries  they  sustained  were  not  caused  by 
the  inherent  vlciousness  of  the  animals  or 
any  of  them. 

In  Stiles,  Caddie  &  Stiles  v.  L.  &  N.  R.  R. 
Co.,  110  S.  W.  820,  33  Ky.  Law  Rep.  626, 
this  court,  quoting  with  approval  from  the 
opinion  in  C,  N.  O.  &  T.  P.  Ry.  Co.  v.  San- 
ders &  Russell,  118  Ky.  116,  80  S.  W.  488, 
said:  "And  the  rale  as  now  established  by 
the  great  weight  of  modem  authority  Is  that 
railroad  companies  are  common  carriers  of 


live  stock  with  substantially  the  same  duties 
and  responsibilities  that  existed  at  common 
law  with  respect  to  the  carriage  of  goods, 
except  that  they  are  not  liable  as. insurers 
against  loss  and  injury  resulting  from  the 
inherent  nature,  propensities,  or  proper  vices 
of  the  animals  themselves."  So  in  Kentucky 
the  rule  is,  as  at  the  common  law,  that  a 
railroad  company  or  other  common  carrier 
undertaking  to  transport  live  stock  becomes 
an  insurer  of  its  safe  delivery,  except  where 
injury  to  or  the  loss  of  such  live  stock  re- 
sults from  the  act  of  God  or  the  public  en- 
emy, or  from  the  inherent  nature,  propensi- 
ties, or  vlciousness  of  the  animals  them- 
selves. In  C,  N.  O.  &  T.  P.  Ry.  Co.  v.  San- 
ders &  Russell,  supra,  it  was  held  that:  "By 
section  196  of  the  Constitution  of  Kentucky 
they  [common  carriers]  are  prohibited  from 
contracting  for  relief  from  any  liability  im- 
posed upon  them  by  common  law.  The  pro- 
visions of  the  bill  of  lading  relied  on  in  the 
second  paragraph  of  appellant's  answer,  that 
appellee  should  water  and  attend  the  stock 
at  their  own  risk  while  In  transit,  and  that 
they  should  send  a  man  along  to  ftok  after 
them,  does  not  relieve  the  carrier  from  the 
duties  Imposed  upon  it  by  law  to  look  after 
the  stock.  Their  only  effect  is  to  shift  the 
burden  of  proving  negligence  from  the  rail- 
road company  to  the  shipper."  Ray's  Negli- 
gence, 241;  L.  &  N.  R.  R.  Co.  v.  Hawley,  10 
Ky.  Law  Rep.  117;  C,  N.  O.  &  T.  P.  Ry.  Co. 
V.  Grover,  11  Ky.  Rep.  Law  236.  And  we  may 
add  that  the  provisions  of  the  bill  of  lading 
or  contract  relied  on  by  appellant  in  this 
case  as  exempting  It  from  liability  did  not 
relieve  It  of  the  duty  Imposed  upon  It  by  law 
to  safely  transport  and  deliver  appellee's 
stock,  in  view  of  the  evidence  that  the  inju- 
ries they  sustained  were  caused  by  its  negli- 
gent maimer  of  operating  the  train,  and  not 
from  the  inherent  nature,  propensities,  or 
vlciousness  of  the  animals  themselves. 

We  caimot  safely  say  that  the  trial  court 
abused  its  discretion  in  overruling  appel- 
lant's motion  for  a  continuance.  The  afil- 
davlt  filed  in  support  of  the  motion  names 
only  one  witness,  Hudson,  the  consignee  of 
appellee's  stock,  and  the  statements  attribut- 
ed to  that  witness  were  permitted  to  be  read 
as  a  deposition.  The  statement  was  made  in 
the  affidavit  that  there  were  other  witnesses 
who  would  furnish  testimony  In  behalf  of 
appellant;  but  their  names  were  not  men- 
tioned, or  statement  made  as  to  what  facts 
beneficial  to  appellant  were  In  their  posses- 
sion. Appellant's  chief  complaint  In  the  af- 
fidavit is  that  It  had  not  been  given  sufficient 
time  to  investigate  appellee's  claim,  or  to 
prepare  its  defense.  It  appears,  however, 
that  appellee's  claim  was  made  known  to  It 
several  days  before  suit  was  instituted,  and 
fully  two  weeks  before  the  beginning  of  the 
term  of  court  at  which  the  case  was  tried, 
but  It  does  not  appear  that  appellant  took 
any  steps,  by  the  Issual  of  subpoenas  or  oth- 
erwise, to  procure  the  attendance  of  witness- 
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es.  It  Is  not  wide  of  tbe  mark  to  say  tbat 
appellant's  cotmsel  or  agents  ought  at  least 
to  bave  been  able  to  see  tbe  train  crew  or 
yard  switchmen  by  whom  the  car  containing 
appellee's  horses  was  handled  after  Its  ar- 
rival at  Louisville.  They  were  doubtless  In 
possession  of  BU(!h  facts  with  respect  to  the 
operation  of  the  car  and  condition  of  the 
horses  as  would  have  acquainted  appellant 
with  everything  tbat  was  done  in  operating 
tbe  car  and  delivering  the  horses  to  the  con- 
signee, yet  the  affidavit  did  not  advise  the 
court  whether  they  were  seen,  or  an  effort 
made  to  see  them.  In  brief,  tbe  affidavit 
was  not  sufficiently  speclflc  In  Its  showing  of 
diligence  to  Justify  us  in  holding  that  the 
trial  court  abused  its  discretion  in  refusing 
the  continuance. 

There  were  bat  two  instructions  given  by 
the  court  The  first  advised  the  jury  in  what 
state  of  case  they  might  find  for  the  plain- 
tiff. The  second  defined  the  measure  of  dam- 
ages. Both  are  substantially  correct,  though 
tbe  first  might  have  been  made  to  present 
the  law  in  more  elaborate  form. 

Flndl^  no  cause  of  reversal,  the  Judgment 
is  affirmed. 


THAXTON'S    GUARDIAN    et   al.    v.    WAL- 
TERS" ADM'R 
(Court  of  Appeals  of  Kentucky.    Nov  6,  1908). 

.  EXEOUTOBS    AND    ADMINISTBATOBS    (i    180*)— 

Allowance  to  Subvivinq  Wife,  Husband, 
OB  CniLDBEN— "Widow"— "Motheb"— Per- 
sons ENTrrLED— Statutes. 

The  exemption  allowed  by  Ky.  St.  1903,  t 
1403,  subsec.  6,  to  be  set  apart  to  "the  widow  or 
infant  child"  from  the  estate  of  an  intestate,  to 
the  infant  child,  if  no  "mother"  survives,  and 
to  the  "widow"  if  there  be  no  infant  children, 
or  if  none  reside  in  the  family  with  the  "wid- 
ow," does  not  apply  to  the  husband  and  children 
of  the  intestate  wife. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  8  672;  Dec. 
Dig.  {  180.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4600;   vol.  8,  pp.  7457-7459.] 
O'Rear,  C.  J.,  and  Nunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Bath  County. 

"To  be  officially  reported." 

Proceedings  between  A.  J.  Thaxton's  guard- 
ian and  another  and  Ella  Walters'  admin- 
istrator. From  an  adverse  Judgment,  the 
former  parties  appeaL    Affirmed. 

McMillan  &  Talbott,  for  appellants.  0.  W. 
Qoodpastor,  for  appellee, 

SETTLE,  J.  Mrs.  Ella  Walters  died  June 
5,  1007,  in  Bath  county,  Ky.,  Intestate.  F.  S. 
Allen,  by  an  order  of  the  Bath  county  court, 
was  appointed  and  duly  qualified  as  admin- 
istrator of  her  estate.  She  owned  at  tbe  time 
of  her  death  real  estate  worth  $1,500,  per- 
sonal property  of  the  value  of  $5,000,  and 
was  indebted  to  various  persons  amounting 


In  the  aggregate  to  $1,200.  The  intestate 
was  twice  married,  and  was  survived  by  ber 
second  husband,  Richard  Walters,  and  also 
by  a  son  born  of  the  first  marriage  A.  J. 
Thaxton.  Tbe  latter  being  an  Infant,  E.  M. 
Ingle  was  appointed  and  duly  qualified  as  his 
statutory  guardian.  In  this  case  the  infant, 
A.  J.  Thaxton,  and  bis  statutory  guardian, 
assert  against  tbe  administrator  of  tbe  es- 
tate of  Ella  Walters,  deceased,  for  the  use  of 
the  former,  claim  to  tbe  articles  of  personal 
property  declared  by  subsection  5,  {  1403,  Ky. 
St  1903,  exempt  from  distribution  and  sale, 
and  directed  to  be  "set  apart  to  the  widow  or 
infant  child  or  children  by  the  appraisers 
of  the  estate  of  an  intestate.  «  «  •  "  The 
same  subsection  provides:  "If  there  is  an 
infant  child  or  children,  and  no  mother  sur- 
viving, there  shall  be  set  apart  for  tbe  sup- 
port of  such  infant  child  or  children,  tbe 
articles  aforesaid;  and  If  such  articles  are 
not  on  band,  then  other  articles  or  money 
shall  be  set  apart  in  lieu  thereof;  but  In  no 
case  shall  appraisers  set  apart  to  either  wid- 
ow, child  or  children,  property  or  money  in 
Ilea  of  tbe  articles  allowed  by  law,  of  great- 
er value  In  the  aggregate  than  $750.00.  Wid- 
ows without  children  shall  have  the  property 
aforesaid  set  apart  to  them,  the  same  as  if 
they  had  infant  children  residing  in  the  fam- 
ily, except  there  shall  not  be  anything  set 
apart  for  the  support  of  infant  children,  if 
there  be  none  residing  in  tbe  family  with 
the  widow.  •  •  ♦"  The  administrator 
denies  the  right  of  the  Infant  to  the  prop- 
erty claimed,  and  upon  tbe  issue  thus  formed, 
and  a  written  agreement  presenting  the  facts 
relating  to  the  controversy,  the  case  was 
submitted  for  the  circuit  court's  decision. 
By  tbe  Judgment  rendered  tbat  court  rejected 
the  claim  of  the  Infant  and  awarded  the 
administrator  ills  costs  against  tbe  guardian ; 
and  from  tbat  Judgment  this  appeal  is  pros- 
ecuted. 

Tbe  question  presented  has  never  been 
passed  on  by  this  court  and,  while  the  con- 
struction given  the  statute  by  appellants' 
counsel  is  plausible,  we  are  forced  to  concur 
in  the  conclusion  reached  by  the  circuit  court 
as  to  its  meaning  and  effect  viz.,  that  its 
sole  object  was  to  make  an  allowance  to  the 
widow  and  Infant  child  or  children  of  the 
intestate  husband  and  father  out  of  his  prop- 
erty in  addition  to  what  they  otherwise  re- 
ceive. Howland's  Adm'r  v.  Harr,  etc.,  123 
Ky.  732,  07  S.  W.  358.  When  the  statute  in 
question  was  enacted,  the  husband,  upon  the 
death  of  the  wife,  became  the  owner  of  her 
entire  surplus  personal  estate,  regardless  of 
whether  she  left  issue;  while  she  as  the 
survivor  took  one-half  of  tbe  husband's  sur- 
plus personal  estate,  If  he  died  without  issue, 
but  only  a  third  of  such  surplus  if  he  left 
issue.  Perhaps  this  advantage  given  the 
husband  and  his  presumed  ability  as  the 
head  of  the  family  and  legal  custodian  of  his 
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children  to  protect  and  support  them  caused 
tbe  Legislature  to  omit  from  the  statute  the 
same  special  allowance  out  of  the  wife's  per- 
sonal estate  to  him  and  her  children  provid- 
ed for  the  widow  and  children  out  of  his 
property.  The  wife  upon  the  death  of  the 
biuband  becomes  the  head  of  the  famUy,  and 
tbe  duty  that  bad  previously  rested  upon  the 
husband  to  provide  a  support  for  her  and 
children  falls  upon  her ;  but  the  deprivation 
to  her  and  them  by  tbe  death  of  the  husband 
and  father  of  the  protection  and  support 
which  he,  as  tbe  head  of  the  family,  had 
been  wont  to  provide  them,  and  her  presumed 
Inexperience  and  consequent  inability  to  per- 
form as  he  had  done  the  duties  of  which 
while  living  he  had  relieved  her,  doubtless 
gave  occasion  for  the  special  provision  made 
by  the  statate  for  her  as  widow,  or,  in  case 
of  her  not  surviving  the  husband,  for  his 
child  or  children.  It  wUl  be  observed,  too, 
that  the  special  provision  made  by  the  stat- 
ate for  the  benefit  of  the  widow  and  child 
or  children  applies  to  tbe  exclusion  of  the 
husband's  creditors,  when  bis  personal  estate 
Is  insuflScient  to  pay  his  debts.  Since  tbe 
enactment  of  the  statute,  supra,  the  law  of 
this  state  with  respect  to  the  property  rights 
of  husband  and  wife  have  been  so  amended 
as  to  give  the  husband  ui)on  the  death  of 
tbe  wife  one-half  of  her  surplus  personal  es- 
tate, and  to  her  as  the  survivor  one-half  of 
his  surplus  personal  estate.  Section  2132, 
Ky.  St.  1903.  But  this  change  does  not  re- 
peal or  conflict  with  subsection  5  of  section 
1403,  which  contains  the  provision  setting 
apart  certain  property  therein  enumerated  to 
the  widow  of  an  intestate,  If  living,  or,  if  not, 
to  bis  child  or  children.  Whether  the  Legis- 
lature acted  wisely  in  excluding  the  husband 
and  children  of  tbe  Intestate  wife  from  the 
benefits  conferred  by  subsection  5,  §  1403,  Ky. 
St  1903,  Is  a  matter  we  are  not  called  upon 
to  determine.  The  proper  construction  of  the 
statute  is  all  that  concerns  us,  and  we  think 
Its  language  allows  of  no  other  meaning  than 
that  we  have  given  It. 

If  we  were  to  constme  the  statute  as 
counsel  for  appellants  contend — ^that  Is,  so 
enlarge  its  meaning  as  to  hold  that  Its  pro- 
visions apply  to  the  surviving  husband,  as 
well  as  the  surviving  wife  of  an  intestate — 
such  a  construction  would  defeat  the  Infant 
appdlant's  claim  in  this  case;  for  the  stat- 
ute plainly  directs  that  the  property  ex- 
empt from  distrlbntion  or  sale  shall  be  set 
apart  to  the  widow  where  there  are  no  infant 
children  of  the  Intestate,  or  If  there  are 
children,  and  they  do  not  reside  with  her. 
The  property  cannot  be  set  apart  to  the  in- 
fant child  or  children  of  the  Intestate  where 
there  is  a  "mother  surviving."  So  if,  for  tbe 
purpose  of  arriving  at  the  construction  de- 
manded by  appellants,  we  were  to  substitute 
the  word  "widower"  or  "surviving  husband" 
wherever  the  word  "widow"  occurs  In  the 


statute,  and  the  word  "father"  where  the 
word  "mother"  occurs,  the  construction 
would  result  in  giving  the  property  In  ques- 
tion to  Richard  Walters,  the  surviving  hus- 
band of  the  Intestate  and  stepfather  of  the 
infant  appellant,  to  the  exclusion  of  the  lat- 
ter. An  illustration  of  our  meaning  is  fur- 
nished by  the  case  of  Alexander's  Guardian 
V.  Alexander's  Adm'r,  86  Ky.  688,  7  S.  W. 
166.  Lnclen  Alexander  died,  leaving  his  wid- 
ow and  a  child  five  years  old  by  a  former 
wife  surviving  him.  The  child  lived  with  its 
grandparents,  and,  when  the  appraisers  were 
called  on  to  set  apart  the  exempt  property, 
the  circuit  court  required  them  to  give  one 
half  of  it  to  the  widow  and  the  other  half 
to  the  infant  Upon  the  appeal  this  court 
held  that  the  widow  was  entitled  to  the 
whole  of  the  exempt  property;  and  that,  as 
the  infant  did  not  reside  with  her,  it  was  not 
entitled  to  the  property  thus  set  apart  or  any 
interest  therein,  although  it  was  but  a  step- 
child of  the  widow,  and  she  was  under  no 
obligation  to  support  it 

After  all,  the  question  of  whether  or  not 
tbe  Infant  appellant  would,  If  the  mother  bad 
died  a  widow,  be  entitled  to  the  exemption 
claimed,  as  against  her  creditors.  Is  not  here 
directly  involved;  but  the  main  and  direct 
question  Is  whether  the  exemption  allowed  by 
the  statute  should  be  made  to  apply  to  the 
husband  and  children  of  the  Intestate  wife, 
as  It  does  to  the  widow  and  children  of  an 
intestate  husband.  To  this  question  we  have, 
and  we  think  correctly,  given  a  negative  an- 
swer; but  as  previously  stated,  had  an  af- 
firmative answer  been  given  to  it  the  Infant 
appellant  would  not  thereby  be  benefited  as 
under  the  authority  of  Alexander's  Guardian 
v.  Alexander's  Adm'r,,  supra,  his  stepfather 
would  in  that  event  be  entitled  to  the  exemp- 
tion. 

Finding  no  error  in  the  judgment  complain- 
ed of,  It  is  hereby  afSrmed. 

O'BBAB,  0.  J.,  and  NUNN,  J.,  dissenting. 


JACKSON  BAPTIST  CHURCH  v.  COMBS' 

EX'R. 
(Court  of  Appeals  of  Kentucky.    Nov.  10,  1908.) 

1.  Guts  (J  49»)—Bvidencb— Weight. 

Evidence  held  to  show  that  expenditures  by 
decedent  upon  a  chntch  building  were  gifts,  and 
not  loans. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  M  95-100;   Dec.  Dig.  i  49.*] 

2.  Evidence   (f   271*)  — Self-Sebvinq   Dec- 
larations—Admissibility. 

In  a  suit  to  recover  a  loan  claimed  to  have 
been  made  by  decedent,  testimony  that  he  stated 
to  witnesses  that  tbe  money  was  a  loan,  and 
not  a  gift,  was  inadmissible;  such  self-serving 
declarations,  unless  made  in  the  presence  of  the 
opposite  parties,  being  as  incompetent  in  the  ex- 
ecutor's behalf  as  they  would  be  in  decedent's 
behalf  if  living. 

[Ed.    Note.— For   other   coses,    see   Evidence, 
Cent  Dig.  f  1094;    Dec.  Dig.  8  271.»] 
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Appeal  from  Circalt  Court,  Breathitt 
County. 

"To  be  officially  reported." 

Action  by  William  M.  Combe'  executor 
against  the  Jackson  Baptist  Church.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Beversed  and  remanded,  with  directions  to 
dismiss. 

A.  H.  Patton  and  J.  M.  SteTeneon,  for  ap- 
pellant Kasb  &  Kash,  J.  J.  C.  Bach,  and  W. 
W.  McOuire,  for  appellee. 

SETTLE,  J.  The  appellee,  Breck  Combs, 
executor  of  the  will  of  Wm.  M.  Combs,  de- 
ceased, by  an  action  instituted  in  the  Breath- 
Itt  circuit  court  against  appellant,  the  Jack- 
son Baptist  Church,  Its  trustees  and  congre- 
gation, sought  to  recover  of  the  church  a 
claim  of  $150  owing  by  It  to  the  estate  of  the 
testator  secured  by  a  Hen  upon  the  church 
lot  and  bnUding,  and  the  further  sum  of 
$2,204.05,  alleged  to  be  due  upon  account  for 
moneys  loaned  appellant  by  the  testator,  and 
all  of  which  was  expended  in  tbe  erection 
of  the  church  building.  Judgment  was  asked 
against  the  church  for  both  debts,  and  also 
for  the  enforcement  of  the  lien  upon  the  lot 
and  church  building  In  satisfaction  of  the 
demand  of  $150.  Shortly  after  the  Institu- 
tion of  tbe  action  appellant  paid  and  satisfied 
the  lien  debt  of  $160,  and  thereupon  filed  an 
answer  denying  liability  upon  the  account  of 
$2,204.05,  and  averring  that  the  whole  there- 
-  of  was  a  gift  or  contribution  from  Wm.  M. 
Combs  to  appellant  for  the  erection  of  the 
church  building.  Depositions  were  taken  by 
tbe  parties,  and  the  case  otherwise  prepared 
for  trial  in  all  respects  as  an  action  in  eq- 
uity, although  the  payment  by  appellant  of 
the  $160  lien  debt  eliminated  from  the  case 
the  only  matter  of  equitable  Jurisdiction. 
Upon  the  hearing  tiie  circuit  court  gave  ap- 
pellee judgment  against  appellant  for  $1,712.- 
29,  with  6  per  cent.  Interest  from  August  8, 
1903,  until  paid,  and  costs,  thereby  In  effect 
deciding  that  the  difference  between  that 
sum  and  the  amount  of  the  account  sued  on 
had  been  donated  by  Wm.  Combs  to  the 
church.  Appellant  complains  of  so  much  of 
tbe  judgment  as  requires  it  to  pay  $1,712.29, 
interest,  and  costs;   hence  this  appeal. 

It  appears  from  the  record  that  the  Bap- 
tists of  the  city  of  Jackson  who  were  prior 
to  the  summer  of  1902  without  a  house  of 
worship  then  undertook  the  work  of  erecting 
a  suitable  brick  church.  Not  being  people  of 
wealth,  they  found  it  necessary  to  yield  to 
the  very  proper  custom  of  accepting  financial 
assistance  from  members  of  other  churches 
and  persons  not  connected  with  any  church. 
Among  those  rendering  such  assistance  was 
Wm.  M.  Combs,  an  aged  and  wealthy  resident 
of  Jackson,  who,  though  not  then  a  member, 
was  a  strong  believer  In  the  doctrines  of  the 
Baptist  Church  and  a  generous  contributor 
to  its  various  enterprises,  particularly  church 
erection.  Mr.  Combs  became  quite  active  in 
urging  the  building  of  tbe  Jackson  Baptist 


Church.  At  the  beginning  he,  by  deed,  con- 
veyed the  church  a  lot  for  Its  house  of  wor- 
ship  valued  at  $300.  donating  to  It  one-half 
of  this  sum  and  retaining  In  the  deed  a  lien 
upon  the  lot  for  the  remaining  $150.  He  was 
elected  a  member  of  the  building  committee, 
and,  as  the  work  of  building  the  church  pro- 
gressed, dictated  the  policy  of  the  committee, 
and  practically  controlled  tbe  arrangonent 
of  the  building,  Its  material,  and  cost  At 
such  times  as  the  committee  was  without 
funds  he  would  pay  the  bills  out  of  his  pri- 
vate means,  often  telling  them  he  int&ided 
the  amounts  thus  paid  as  donations  to  the 
Church.  Before  the  building  was  fully  com- 
pleted, a  aeries  of  revival  meetings  were  held 
in  It  following  which  the  old  man  was  re- 
ceived by  baptism  into  the  church,  and  his 
name  enrolled  as  a  member  of  the  congrega- 
tion. At  one  time  he  paid  to  a  Cincinnati 
firm  a  bill  of  $300  for  pews  supplied  tbe 
church,  and  at  the  same  time  also  paid  the 
cost  of  putting  in  the  building  two  extra 
windows  near  the  pulpit  Combs  kept  an 
Itemized  account  of  hia  expenditures  on  and 
for  the  church.  Interest  being  calculated  on 
each  item;  and  this  account  he  delivered 
after  the  completion  of  the  building  to  J.  S. 
Head,  cashier  of  the  Jackson  Deposit  Bani^ 
also  a  monber  of  the  building  committee, 
without  explanation  of  his  purpose  in  so  do- 
ing, or  any  direction  as  to  tbe  disposition  to 
be  made  of  It  The  statemoit  remained  io 
the  possession  of  Head  for  more  than  a  year 
after  the  death  of  Wm.  M.  Combs,  and  until 
It  was  taken  in  possession  by  his  son  and 
executor,  the  appellee,  Breck  Combs,  who 
brought  suit  upon  it  as  previously  stated. 

The  question  for  decision  Is:  Were  the 
various  expenditures  made  by  Wm.  M. 
Combs  upon  the  church  building  contained 
in  tbe  statement  referred  to  donations  or 
gifts  to  the  Jackson  Baptist  Churcti,  or  mere- 
ly loans  It  was  expected  to  repay?  We  must 
of  course,  look  to  the  evidence  for  an  answer 
to  this  question.  The  only  competent  evi- 
dence furnished  by  the  record  strongly  con- 
duced to  prove  that  all  the  expenditures 
made  by  Wm.  M.  C<«nbs  upon  the  church 
building  In  question  were  Intended  by  him 
as  donations  or  gifts  to  the  Jackson  Baptist 
Church.  Several  witnesses  testified  that  be 
more  than  once,  in  substance,  declared  dur- 
ing the  work  of  erection  that  the  expendi- 
tures were  gifts  from  him.  Some  of  these 
declarations  accompanied  payments  of  mon- 
ey expended  by  him  on  the  bulldtog,  while 
others  did  not;  but  practically  all  were  made 
while  the  building  was  under  way  and  in 
conversations  with  respect  to  such  matters 
as  the  cost  of  It  where  the  money  was  to 
be  obtained  to  complete  It  or  how  much 
bad  been  or  would  be  contributed  by  him. 
A  notable  Instance  of  such  declaration  of  a 
gift  was  made  by  the  donor  when  be  paid 
for  the  pews  and  extra  windows.  His  at- 
torney of  years'  standing,  McGuire,  In  his 
deposition  admits  this  payment  was  a  gift 
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Besides,  seyeral  of  appellant's  witnesses,  who 
were  present  wben  the  pews  were  paid  for, 
BO  testified.  Indeed,  the  circuit  court  refus- 
ed to  give  appellee  Judgment  against  appel- 
lant for  the  amounts  expended  by  Combs  up- 
on the  pews  and  extra  windows  upon  the 
ground  that  they  were  gifts.  Yet  we  find 
these  Items  with  all  other  expenditures  made 
bj  Combs  to  the  church  buUdlng  charged  up- 
on the  statement  left  by  him  with  Head.  If 
the  sums  expended  upon  the  pews  and  ex- 
tra windows,  appearing  as  charges  on  the 
account  against  appellant,  were  nevertheless, 
as  proved  and  admitted,  gifts,  what  reason 
fa  there  for  concluding  that  the  other  Items 
of  charge  contained  in  the  account  were  not 
also  gifts? 

In  addition  to  the  evidence  referred  to, 
such  witnesses  as  Revs.  J.  B.  Bow,  A.  S. 
Patry,  and  O.  W.  Argabrlght,  all  ministers 
of  high  standing  In  the  Baptist  Church,  tes- 
tified that  In  conversations  with  Mr.  Combs 
shortly  before  and  Just  after  the  completion 
of  the  church  he.  In  substance,  told  them 
that  what  he  had  expended  thereon  had  been 
donated,  or  that  the  church  would  not  be 
called  on  to  pay  it  To  Mr.  Argabrlght  he 
explained  that  he  had  to  make  his  children 
believe  he  had  loaned  the  church  the  money 
be  expended  on  the  building,  but  that  he 
was  in  fact  giving  It  to  the  church.  With 
Dr.  Bow,  his  Intimate  friend  Bailey,  who 
served  with  him  upon  the  building  commit- 
tee, and  bis  nephew,  O.  P.  Combs,  a  deacon 
of  the  Jackson  Baptist  Church,  Wm.  M. 
Ccmbs  agreed  that  he  would  make  a  gift  to 
the  church  of  what  be  bad  expended  and 
would  expend  upon  It,  If  they  would  erect  a 
marble  slab  ui)on  Its  wall  containing  the 
words:  "Wm.  M.  Combs  Baptist  Church." 
They  promised  to  do  this,  and  did  in  fact 
afterwards  place  the  marble  slab  in  the  wall 
containing  the  Indicated  inscription.  To  W. 
H.  Whlttaker,  a  barber  into  whose  shop 
Wm.  M.  Combs  went  with  a  bundle  of  papers 
In  his  hand,  he  said  he  had  Just  been  to  the 
bank  to  discount  some  notes  that  were  out- 
standing against  the  Baptist  Church ;  that 
the  people  were  afraid  they  were  going  to 
lose  the  church,  but  that  they  need  not  be 
afraid,  (for)  he  intended  giving  It  to  them; 
that  he  built  one  small  meetinghouse  in  the 
country  named  for  him,  and  wanted  a  larger 
one  In  town.  It  appears  from  the  evidence 
that  Combs  bad  several  years  previously 
helped  to  build  a  country  Baptist  church 
which  contains  a  tablet  with  au  inscription 
similar  to  that  on  the  tablet  placed  in  the 
wall  of  the  Jackson  church;  and  that  in 
erecting  the  country  church  he  had  kept, 
as  In  the  building  of  the  Jackson  church,  an 
itemized  account  of  the  sums  contributed  by 
blm  to  the  work,  which  was  all  given  the 
charcb.  It  is  a  singular  fact  that,  though 
Mr.  Combs  kept  a  ledger  or  account  book  In 
which  entries  were  made  of  his  many  busi- 
ness transactions,  no  entries  were  ever  made 
therein  of  tbe  sums  he  expended  upon  the 


JadcBon  Baptist  Church.  They  seemed  to 
have  been  kept  wholly  upon  the  sheet  Of 
paper  he  handed  Head  of  the  building  com- 
mittee. Why  was  this  amount  kept  upon  a 
sheet  of  paper,  and  not  upon  his  books,  and 
why  was  the  sheet  of  paper  containing  the 
account  banded  to  Head  with  them,  or  In 
whose  bank  be  had  no  other  papers?  There 
Is  some  force  In  the  argument  advanced  by 
counsel  for  appellant  that  tbe  statement  was 
pimply  to  show  the  church  the  amount  he 
had  put  In  tbe  building,  and  that  it  was  nev- 
er entered  upon  his  ledger  because  he  did 
not  wish  his  executor  upon  coming  Into  pos- 
session of  the  ledger  to  find  it  there,  and 
think  It  his  duty  to  collect  it  The  only  evi- 
dence introduced  by  appellee  that  tends  in 
any  way  to  show  that  the  sums  expended  by 
Wm.  M.  Combs  upon  the  Jackson  church 
were  loans,  instead  of  gifts,  were  the  state- 
ments found  In  the  depositions  of  some  of 
his  children  and  those  of  McGuire  and 
Snowden,  to  the  effect  that  the  decedent  had 
In  conversations  with  them  declared  them 
loans.  The  purpose  of  these  declarations 
was  explained  by  the  deposition  of  Minister 
Argabrlght  to  whom  the  decedent  said  that 
be  had,  in  order  to  satisfy  bis  children,  al- 
lowed them  to  think  the  sums  he  had  given 
tbe  church  loans.  The  lower  court  very 
properly  sustained  exceptions  to  what  the 
witnesses  named  said  as  to  these  declara- 
tions of  decedent  for  such  self-serving  dec- 
larations, unless  made  In  the  presence  of  the 
opposite  parties,  were  no  more  competent  In 
behalf  of  the  executor  than  they  would  be 
in  behalf  of  the  decedent,  if  living.  Civ. 
Code  Prac.  8  606;  N.  Y.  Life  Ins.  Co.  v. 
Johnson's  Adm'r,  72  S.  W.  762,  24  Ky.  Law 
Rep.  1867,  and  cases  there  cited.  In  view  of 
the  exclusion  of  the  evidence  of  these  decla- 
rations of  the  decedent,  we  are  at  a  loss  to 
know  upon  what  the  lower  court  based  Its 
Judgment;  for  all  other  evidence  In  the  case 
authorized  a  Judgment  in  behalf  of  appel- 
lant, as  it  clearly  manifested  such  acts  and 
declarations  on  the  part  of  the  decedent,  ac- 
companying and  following  the  expenditures- 
upon  the  Jackson  church,  as  proved  that 
they  were  gifts  and  were  accepted  by  the 
church  as  such.  In  addition.  It  was  not  un- 
reasonable that  tbe  decedent  should  have 
made  so  generous  a  contribution  to  the  erec- 
tion of  the  Jackson  Baptist  Church.  He 
had  reached  a  ripe  old  age,  accumulated  a 
large  estate,  liberally  provided  for  bis  chil- 
dren, and  had  still  more  to  leave  them;  and 
having  lived  out  of  the  church  until  the  last 
year  of  his  life.  It  was  but  natural  that  he 
should  have  desired  to  do  large  things  for 
the  church  of  his  choice  before  being  over- 
taken by  death.  According  to  the  evidence, 
he  felt  great  pride  In  what  he  bad  done  for 
the  church,  and  was  gratified  beyond  meas- 
ure that  the  congregation  placed  In  the  wall 
of  the  church  a  tablet  of  marble  that  would 
perpetuate  the  memory  of  his  generosity  as- 
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long  as  the  Jackson  Baptist  Chorch  may  ex- 
ist 

Being  of  the  opinion  that  the  Judgment  of 
the  lower  court  Is  against  the  weight  of  the 
evidence,  it  is  hereby  reversed  and  canse 
remanded,  with  directions  to  dismiss  the  pe- 
tition. 


CONNOR  T.  NATIONAL  ROOFING  &  SUP- 
PLY CO. 
<Court  of  Appeals  of  Kentucky.    Nov.  11,  1908.) 

1.  Appeal   and   Ebrob   (S   1002*)— Rbvibw— 

VeEDIOT  —  COWFLICTING    EVIDEHOB  —  CON- 
STBUCTION  OF  CONTBACT. 

A  verdict  on  conflicting  evidence  as  to  the 
meaning  of  an  ambiguous  phrase  in  a  contract, 
introduced  without  objection  of  appellant,  and 
on  proper  instructions,  will  not  be  disturbed  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3935 ;   Dec.  Dig.  §  1002.*] 

2.  PLEADiNa  (I  146*}— Actions  fob  Bbbach 

OF     CONTBACT— C0UIITBBCI.AI1I— AlXEOATION 
OF  DAKAGB. 

In  an  action  on  a  bnilding  contract  by  a 
subcontractor  against,  a  general  contractor,  a 
counterclaim,  merely  alleging  that  plaintiff  did 
not  do  its  work  according  to  the  contract,  and 
that  defendant  was  damaged  thereby  in  a  cer- 
tain sum,  without  alleging  how  be  was  damaged, 
does  not  state  a  cause  of  action,  since  under  the 
rule  that  every  intendment  in  a  pleading  is  tak- 
en against  the  pleader,  it  must  l>e  assumed  that 
the  one  for  whom  the  work  was  done  accepted 
and  paid  defendant  for  it  without  reoniring  nim 
to  make  good  the  defects,  in  view  of  whidi  de- 
fendant would  sustain  no  damage. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  294-296 ;    Dec.  Dig.  §  146.*] 

3."  Pleading  (t  8*)— Conclusions. 

An  allegation  that  plaintiff  was  damaged  in 
a  stated  sum  is  a  mere  conclusion. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Dec.  Dig.  i  8.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

"Not  to  be  officially  reported." 

Action  by  the  National  Roofing  &  Supply 
Company  against  J.  W.  Connor.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

Morton  K.  Yonts,  for  appellant  William 
W.  Crawford,  for  api)ellee. 

BARKER,  J.  This  action  was  Instituted 
by  the  National  Roofing  &  Supply  Company, 
a  corporation  engaged  in  the  business  of 
roofing  and  concrete  construction  work, 
against  J.  W.  Connor,  for  a  balance  of  $1,504.- 
98,  alleged  to  be  due  it  from  him  under  a 
written  contract  Connor  is  a  general  con- 
tractor, who  had  obtained  the  contract  for 
building  the  West  Louisville  Brewery.  In 
the  summer  of  1905  he  requested  bids  of 
appellee  on  certain  portions  of  his  work,  with 
the  result  that  the  following  contract  in  writ- 
ing was  entered  into  between  the  parties  liti- 
gant: "LouisvUle,  Ky.,  Aug.  18/05.  Mr.  J, 
W.  Connor,  City— Dear  Sir :  Revised  Bid  for 
the  West  Louisville  Brewery.     We  propose. 


confirming  onr  conversation  and  verbal  con- 
tract of  this  morning,  to  erect  the  Hollow 
Tile  on  Floors  and  Insulation  Walls,  to  em- 
plaoe  a  1"  thickness  of  pitch  over  same,  to 
plaster  the  walls,  construct  concrete  founda- 
tion walls,  concrete  walls  for  machinery,  cin- 
der concrete  floors,  reinforced  concrete  waUa, 
reinforced  concrete  floors  with  asphalt  top 
and  gravel  concrete  floor,  according  to  the 
plans  and  specifications  prepared  for  the 
same,  for  the  sum  of  five  thousand  and  sev- 
enty-eight dollars  and  eighty  cents  ($5,078.80). 
It  Is  further  agreed  that  if  the  sand  and 
concrete  gravel  can  be  purchased  for.  a  less 
sum  than  $1.10  for  sand  and  $1.25  for  gravel 
per  cubic  yard,  the  difference  Is  to  be  cred- 
ited to  Mr.  J.  W.  Connor.  Respectfully  sub- 
mitted. National  Roofing  &  Supply  Co.,  per 
R.  M.  Turpin."  Appellee  alleged  In  its  peti- 
tion that  It  had  performed  all  of  its  contract 
with  appellant,  and  that  the  latter  had  paid 
it  all  of  the  contract  price  except  the  sum  of 
$1,504.98,  which  he  refused  to  pay,  and  which 
it  alleged  was  due  and  unpaid.  Appellant  in 
his  answer  denied  the  full  completion  of  tbe 
contract  by  appellee,  and  traversed  the  in- 
debtedness as  alleged  In  the  petition.  In  tbe 
second  paragraph  he  alleged  that  the  work 
done  by  appellee  was  so  unsklllfuUy  i>er- 
formed  that  tbe  asphalt  and  cement  work 
cracked  and  leaked,  and  the  floors  were  not 
laid  with  the  proper  pitch  so  as  to  carry  off 
the  water  to  the  drain  pipes,  and  that  by  rea- 
son of  this  defect  the  water  stood  In  pools 
upon  the  floor.  Several  other  defects  'were 
minutely  pointed  out  hy  a}\  of  which  he  al- 
leged that  he  had  been  damaged  in  the  sum 
of  $3,000,  which  he  set  up  as  a  coimterdalm, 
and  for  which  he  prayed  Judgment  The  ap- 
pellee placed  in  issue  the  affirmative  all^a- 
tions  of  the  answer,  and  a  trial  before  a  Jary 
resulted  in  a  Judgment  in  favor  of  the  appel- 
lee for  $1,504.98,  credited  by  $500  allowed  as 
damages  on  the  counterclaim. 

The  appellant's  defense  that  the  appellee 
did  not  complete  its  contract  according  to  tbe 
terms  of  the  writing  sued  on  is  based  upon 
a  difference  of  construction  of  the  paper  by 
the  respective  parties  to  It  The  following 
words  of  the  contract  contain  the  matter  of 
contention :  "To  erect  the  hollow  tile  on  floors 
and  insulation  walls."  Appellee  construes 
these  words  to  mean  that  he  was  to  erect  tbe 
hoUow  tile  on  tbe  floors  and  the  hollow  tile 
on  the  inaulation  walls;  whereas  the  appel- 
lant contends  that  the  words  mean  that  ap- 
pellee was  to  erect  the  hollow  tile  on  the 
floors  and  to  erect  the  insulation  walls.  If 
the  appellee's  construction  is  correct  then  It 
is  not  seriously  denied  that  it  has  fulfilled 
Its  part  of  the  contract  In  so  far  as  the  com- 
pletion of  the  work  is  concerned;  but  If  tbe 
appellant's  construction  Is  correct  then  It  Is 
admitted  that  the  appellee  has  not  completed 
the  contract  according  to  Its  terms.  Wliile 
we  think  it  would  be  difficult  for  appellant 
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to  show  that  the  words  In  question  do  not 
plainly  mean  what  the  appellee  contends  for, 
we  need  not  stop  here  to  Investigate  that 
question.  Evidence  for  and  against  the  re- 
spective contentions  was  Introduced  without 
objection,  certainly  not  from  the  api)ellant, 
and  the  court  Instructed  the  jury  correctly, 
as  Is  expressly  admitted  by  appellant  in  his 
brief,  and  they  found  In  favor  of  the  con- 
tention of  appellee.  We  think  their  verdict 
Is  clearly  right ;  but.  If  we  were  less  sure  of 
the  soundness  of  that  position,  we  would  not 
feel  at  liberty  to  invade  the  province  of  the 
Jury,  who  were  properly  Instructed,  as  Is 
admitted,  and  who  found  adversely  to  appel- 
lant 

On  the  subject  of  the  counterclaim  the 
appellant  obtained  a  Judgment  for  ^00.  He 
was  not  entitled,  under  his  pleading,  to  re- 
cover anything,  as  his  counterclaim  clearly 
falls  to  state  a  cause  of  action  against  ap- 
pellee, and  the  court  should  not  have  sub- 
mitted bis  right  to  recover  to  the  Jury ;  but, 
as  appellee  Is  not  complaining  of  this  error, 
we  need  not  linger  upon  It  The  allegations 
as  to  the  counterclaim  are  as  follows:  "The 
defendant  states  that  pursuant  to  said  con- 
tract of  date  August  18,  1905,  the  plaintiff 
undertook  to  do  the  work  of  construction  of 
tbe  hollow  tile  on  the  floors  of  the  West 
LoulsvlUe  Brewery,  but  has  failed  and  re- 
fused to  construct  and  build  the  said  hollow 
tile  In  said  floors  in  accordance  with  the 
terms  of  aald  speclflcatlons  and  plans,  and 
has  failed  to  construct  the  said  hollow  tile 
in  said  floors  In  a  skillful  and  workmanlike 
manner,  and  has  so  constructed  the  said  hol- 
low tile  in  said  floors  that  the  floors  have 
cracked  and  become  uneven,  and  large  fis- 
sures have  appeared  in  the  said  floor;  that 
the  said  floors  have  no  fall  to  the  drainage, 
but  in  many  places  conduct  the  water  away 
from  the  drains,  theretty  forming  cesspools 
instead  of  conducting  tbe  water  toward  the 
-drain,  and  the  plaintiff  has  failed  and  re- 
fused to  place  any  coves  around  the  walls 
of  said  building,  as  required  by  the  plans 
and  speclflcatlons,  and  has  failed  to  erect  the 
«ove  around  the  columns,  as  required  by 
said  plans  and  speclflcatlons,  to  prevent  the 
water  running  through  the  same,  and  has 
failed  and  refused  to  construct  the  founda- 
tion In  the  way  and  manner  required  by  said 
plans  and  specifications,  and  has  so  laid  and 
constructed  the  said  foundation  in  such  an 
unskillful  and  unworkmanlike  manner  that 
the  same  are  badly  cracked,  and  has  dam- 
aged the  said  building  thereby,  and  defend- 
ant states  that  the  plaintiff  has  broken  the 
terms  of  his  contract  and  agreement  in  the 
failure  to  carry  out  the  said  contract  In  the 
way  and  manner  and  In  the  details  above 
mentioned,  and  has  thereby  damaged  the  de- 
fendant in  tbe  sum  of  $3,000,  and  defendant 
states  that  this  claim  arises  out  of  the  said 
original  contract,  by  reason  of  the  unskill- 


ful and  unworkmanlike  and  Improper  manner 
of  carrying  out  the  terms  of  said  contract, 
which  be  has  lately  discovered,  and  is  now 
able  for  the  first  time  to  show  in  pleading 
and  proof,  and  that  defendant  has  been  dam- 
aged thereby  In  the  sum  of  $3,000,  and  de- 
fendant makes  this  answer  his  counterclaim 
over  against  the  plaintiff  in  the  sum  of  $3,- 
000,  and  prays  that  plaintiff's  petition  be  dis- 
missed, and  for  Judgment  over  against  it  in 
the  sum  of  $3,000,  for  his  costs  herein,  and 
for  all  other  proper  relief." 

Now,  bearing  In  mind  that  the  appellant, 
Connor,  was  the  general  contractor,  and  the 
appellee,  the  roofing  company,  was  a  sub- 
contractor for  a  part  of  the  work,  It  Is  per- 
fectly plain  that  the  foregoing  allegations  do 
not  state  a  cause  of  action  against  the  ap- 
pellee. It  Is  true  he  alleges  certain  defects 
In  the  work,  which  he  specifically  points  out, 
and  also  alleges  that  this  defective  work  has 
damaged  him  in  the  sum  of  $3,000.  But  how 
has  it  damaged  him?  He  does  not  allege  that 
the  West  Louisville  Brewery  Company  did 
not  accept  the  defective  work  and  pay  him 
for  It;  and,  for  ought  that  appears  to  the 
contrary,  the  brewery  company  may  not  have 
considered  the  work  defective  at  all,  and  it 
may  have  paid  the  general  contractor,  Con- 
nor, every  dollar  of  the  contract  price,  and 
yet  every  word  of  the  counterclaim  may  be 
true.  Under  the  well-settled  rule  of  pleading 
that  e^ery-  Intendment  is  taken  against  the 
pleader  we  must  assume  that  the  brewery 
company  has  received  and  paid  for  the  work, 
because  of  the  failure  of  the  appellant  to  al 
lege  that  it  has  not  done  so.  There  is  no 
allegation  In  the  pleading  tending  to  show 
that  the  appellant  has  been  called  on  to  make 
good  the  bad  work  of  the  roofing  company, 
or  that  he  will  be  called  on  so  to  do.  The 
allegation,  that  the  defendant  has  been  dam- 
aged in  the  sum  of  $3,000  is  a  mere  conclu- 
sion of  the  pleader,  and  avails  him  nothing 
on  this  issue.  The  appellant  got  $500  more 
than  he  deserved,  and  has  nothing  of  which 
to  complain. 

Judgment  affirmed. 


TUCKER  v.  WITHERBEE  et  al. 
(Court  of  Appeals  of  Kentucky.    Not.  11,  190S.) 

1.  Mortgages  (S  6*)— Deed  as  Mobtoaoe— 
"Mobtgaoe"— "Conditional  Saus." 

A  deed  was  a  mortgage,  and  not  a  condi- 
tional Bale,  where  it  was  given  to  secure  pay- 
ment for  a  horse,  recited  a  consideration  of 
"$110  cash  or  its  equivalent,"  a  horse,  describ- 
ing it,  contained  the  ordinary  recitals  of  a  war- 
ranty deec,  and  recited  that  the  grantee  should 
hold  the  land  for  1%  years  and  reconvey  on 
payment  of  $118.60  "being  purchase  price  here- 
of and  necessary  recording  fee." 

[E}d.   Note.— For  other  cases,   see  Mortgages, 
Cent.  Dig.  {  5 ;   Dec.  Dig.  8  6.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  4596-4607;    vol.  8,  p.  7725;    vol.  2. 
-")§-l 


pp.  140S-1410.] 
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2.  MoRTOAGFS  (J  6*>— Deed  as  Mobtoaoe. 

While  parties  competent  to  contract  can 
agree  upon  terms  that  will  amount  to  a  condi- 
tional sale,  where  a  deed  is  intended  to  secure 
a  debt,  and  the  relation  of  debtor  and  creditor 
exists  between  the  parties,  the  legal  inference  is 
that  a  mortgage  and  not  a  conditional  sale  was 
intended ;  courts  being  inclined  in  doubtful 
cases  to  treat  a  transaction  as  a  mortgage  rath- 
er than  a  conditional  sale. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  i  5 ;    Dec.  Dig.  {  6.*] 

8.  MORTOAOES  (I  008V^*)— Deed  as  Mobtoaok 

^Estoppel. 

Though  a  deed  was  given  in  1893  and  pro- 
vided for  a  reconveyance  within  1%  years,  the 
grantor  was  not  estopped  by  laches  In  1907  to 
sue  to  have  the  deed  adjudged  to  be  a  mort- 
gage, his  failure  to  tender  the  debt  and  demand 
a  reconveyance  being  no  more  important  than 
the  grantee's  laches  in  failing  to  sue  to  enforce 
his  lien. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  S  1816;    Dec.  Dig.  i  608%.*] 

4.  MoBTOAOEB  (I  0O6V6*)— Deed  as  MoBTQAax 
—Tender  of  Debt— Necessitt  Foeu 

In  suing  to  have  a  deed  adjudged  to  be  a 
mortgage,  grantor  need  not  tender  the  amount 
of  the  debt,  since  the  grantee  has  a  lien  as  se- 
curity for  his  debt,  and  may  look  to  that  if 
grantor  is  insolvent. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  1815;   Dec.  Dig.  g  608%.*] 

6.  QuiETiNO   Title    (J    12*)— Possessiok    of 

Lard— Necessitt  Fob. 

That  plaintiff  is  not  in  possession  of  the 
land  does  not  prevent  him  from  suing  to  have 
a  deed  adjudged  to  be  a  mortgage,  io  cancel  a 
deed  by  the  grantee  to  a  third  part?,  and  to 
quiet  plaintiff's  title. 

[EM.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  i  8 ;   Dec.  Dig.  §  12. •] 

Appeal  from  Circuit  Court,  JefTerson  Coun- 
ty, Cbancery  Brancb,  First  Division. 

"To  be  officially  reported." 

Action  by  Ed.  Tucker  against  S.  O.  Wlther- 
bee  and  another.  From  a  Judgment  dismiss- 
ing the  petition,  plaintiff  appeals.  Reversed 
and  remanded,  wltb  directions. 

Kinney  &  Thomas,  for  appellant  O'Neal 
&  O'Neal,  Helm  &  Helm,  and  Benjamin  D. 
Warfleld,  for  appellees. 

CARROLL,  J.  In  1893  Tucker  purchased  a 
horse  from  Witherbee  for  $110.  To  secure  the 
payment  of  this  sum,  he  executed  to  Wither- 
bee a  deed,  conveying  to  him  a  small  parcel  of 
land.  The  deed  recites:  "The  said  party  of 
the  first  part  for  and  in  consideration  of 
$110.00,  cash,  or  its  equivalent,  to  wit:  one 
sorrell  mare  blazed  face  and  both  hind  feet 
white,  the  receipt  of  which  is  hereby  ac- 
knowledged, does  hereby  sell,  grant  and  con- 
vey to  the  party  of  the  second  part,  his  heirs 
and  assigns  forever,  the  following  described 
property,  to  wit:  •  *  *  To  have  and  to 
hold  the  same  with  all  the  appurtenances 
thereunto  belonging  unto  the  party  of  the 
second  part,  bis  heirs  and  assigns  forever; 
and  the  said  party  of  the  first  part  hereby 
warrants  the  title  to  the  property  hereby 
conveyed  unto  the  said  second  party,  bis 
heirs   and   assigns   forever.     It   Is    further 


agreed  by  the  parties  hereto  that  said  Tack- 
er  is  to  pay  taxes  due  on  said  land  for 
1892,  1893,  1894,  and  recording  fee  of  tbl» 
deed.  The  said  Witherbee  hereby  agrees  to 
hold  said  land  for  one  year  and  a  half,  and  to- 
sell  same  to  Tucker  at  the  end  thereof,  pro- 
vided he  shall  then  pay  him  cash  $118.90,  be- 
ing purchase  price  hereof  and  necessary  re- 
cording fee."  This  instrumoit  was  in  due 
time  put  to  record  In  the  proper  office.  In 
1904  Witherbee  sold  a  part  of  this  land  to- 
the  Louisville  &  Nashville  Railroad  Com- 
pany. In  1907  Tucker  brought  this  action 
against  Witherbee  and  the  railroad  company,, 
setting  up  that  he  was  the  owaec  of  the 
land  and  entitled  to  the  possession  of  it,  and 
asking  that  the  deed  made  to  the  railroad 
company  be  canceled,  that  his  title  be  quiet- 
ed, and  that  Witherbee  be  required  to  answer 
and  assert  any  lien  he  bad  against  the  land. 

At  the  time  Tucker  executed  the  deed  to 
Witherbee  the  land  was  uninclosed,  and  no 
person  resided  on  it  Nor  was  any  of  it  in- 
closed at  any  time  until  the  railroad  company 
inclosed  the  part  purchased  by  it  A  gen- 
eral demurrer  was  sustained  to  the  petition, 
and,  declining  to  plead  further,  judgment 
was  rendered  dismissing  it 

The  appellant  Tucker  insists  tliat  the  writ- 
ing was  a  mortgage,  and  that  Witherbec'» 
remedy  was  tbe  same  as  tliat  of  any  other 
mortgagee;  that  If  he  wished  to  collect  his 
debt,  be  should  bare  brought  suit  to  enforce 
his  lien  upon  the  land.  The  contention  of 
appellees  is  that  the  writing  was  a  condi- 
tional sale,  with  the  privilege  upon  tbe  part 
of  Witherbee  to  redeem  the  land  at  any  time 
before  the  expiration  of  18  months  from  the- 
date  of  the  writing,  and,  having  failed  to 
redeem  it  within  that  time,  the  title  vested  in 
Witherbee.  The  relation  of  debtor  and  cred- 
itor existed  between  the  parties  at  the  time 
the  writing  was  executed.  It  shows  on  its 
face  that  It  was  Intended  merely  as  secu- 
rity for  the  purchase  price  of  the  bcM'se,  and 
that  it  was  contemplated  by  the  parties  ttaat 
this  price  should  be  paid  within  tbe  time 
named.  The  paper  has  many  of  tlie  dis- 
tinguishing features  of  a  mortgage,  and  we 
think  It  was  in  fact  so  intended  to  t>e.  In 
doubtful  cases  the  inclination  of  tbe  courts 
is  to  consider  the  transaction  a  mortga^ 
rather  than  a  conditional  sale,  because  such 
construction  will  more  frequently  attain  the 
ends  of  Justice  and  prevent  oppression.  It  Is 
safer  to  say  that  a  paper  having  the  char- 
acteristics of  a  mortgage  is  in  fact  a  mort- 
gage than  to  say  It  is  a  conditional  sale;  and 
the  courts  will  not  look  around  tar  reasons 
in  case  of  doubt  to  construe  a  paper  to  be 
a  conditional  sale,  when  It  can  with  as  much,, 
if  not  more,  propriety  l>e  said  to  be  a  mort- 
gage. The  question  is  in  many  cases  a  very 
narrow  one,  and  often  the  line  betweoi  con- 
ditional sales  and  mortgages  is  not  well  de- 
fined.   There  is  no  doubt  that  parties  cont~ 
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petent  to  contract  can  agree  upon  terms  that 
will  amount  to  a  conditional  sale,  as  la  Illus- 
trated by  the  case  of  Prince  v.  Bearden,  1 
A.  K.  Marsh.  169,  and  Conway  t.  Alexander, 
7  Cranch  (U.  S.)  2iB,  3  L.  Ed.  321.  But, 
where  the  Instrument  Is  intended  as  security 
for  the  payment  of  a  debt,  and  the  relation 
■of  debtor  and  creditor  exists  between  the 
parties,  the  legal  Inference  is  that  a  mort- 
sage,  and  not  a  conditional  sale,  was  intend- 
ed. The  rule  is  very  well  stated  in  Boone 
oa  Mortgages,  §  39:  "A  court  of  equity  will 
often  pronounce  that  to  be  an  equitable  mort- 
gage which  at  law  would  be  considered  a 
conditional  sale,  and  in  all  doubtful  cases  a 
contract  will  be  construed  to  be  a  mortgage 
rather  than  a  sale,  because  such  a  construc- 
tion would  be  most  apt  to  attain  the  «ids  of 
Justice  and  prevent  fraud  and  oppression. 
.As  a  general  rule,  a  deed  absolute  in  form, 
if  intended  to  secure  the  payment  of  money, 
4aiid  the  relation  of  debtor  and  creditor  ex- 
ists between  the  grantor  and  the  grantee  at 
tbe  time  of  its  execution,  will  be  treated  as 
a  mortgage.  But,  where  no  such  relation  ex- 
ists, and  the  grantor  and  grantee  at  the  time 
of  the  execution  of  tbe  deed  agree  in  writing 
tbat  the  grantor  shall  have  the  option  to 
repurchase  in  a  given  time  at  a  certain 
price,  the  transaction  will  be  deemed  a  con- 
ditional sale.  Each  case  of  this  character 
must,  however,  be  decided  in  view  of  the 
peculiar  circumstances  which  belong  to  it, 
since  tbe  only  safe  criterion  is  the  intention 
of  tbe  parties."  And  so  in  Jones  on  Mort- 
gages, {  268,  It  is  said:  "Whether  a  convey- 
ance la  a  mortgage  or  a  conditional  sale  must 
be  determined  by  a  consideration  of  tbe  pe- 
culiar circumstances  of  each  case.  A  glance 
at  the  numerous  adjudications  in  controver- 
sies of  this  kind  will  suffice  to  show  that 
each  case  must  be  decided  In  view  of  the 
peculiar  circumstances  which  belong  to  it 
and 'marks  Ito  character,  and  the  only  safe 
criterion  is  tbe  Intention  of  the  parties  to 
be  ascertained  by  considering  their  situation 
and  the  surrounding  facts,  as  well  as  the 
written  memorials  of  the  transaction."  In 
Honore  v.  Hntchings,  8  Bush,  687,  the  court 
used  this  language:  "Tbe  distinction  betweni 
a  conditional  sale  and  a  mortgage  as  drawn 
by  Greenleaf  is  that  "where  the  debt  forming 
the  consideration  of  tbe  conveyance  still  sub- 
sists, or  the  money  is  advanced  by  way  of  a 
loan,  with  a  personal  liability  on  the  part 
of  the  borrower  to  repay  It,  and  by  the  terms 
of  the  agreement  the  land  is  to  be  reconveyed 
on  payment  of  the  money,  it  will  be  regarded 
as  a  mortgrage;  but,  where  the  relation  of 
debtor  and  creditor  is  extinguished,  or  never 
existed,  there  a  similar  agreement  will  be 
considered  as  merely  a  conditional  sale.' "  In 
Tygret  v.  Potter,  97  Ky.  64,  29  S.  W.  976, 
in  considering  tbe  question  whether  a  writ- 
ing evidenced  a  conditional  sale  or  a  mort- 
gage, the  court  said:  "It  is  often  difficult  to 


determine  the  intent  of  tbe  parties  with  ref- 
erence to  conveyances  of  this  character.  It 
is  a  well-settled  rule  of  equity  that,  when 
doubt  arises  as  to  whether  the  writing  is  a 
sale  or  mortgage,  that  doubt  is  resolved  In 
favor  of  the  debtor  and  the  writing  construed 
to  be  a  mortgage."  To  tbe  same  effect  is 
Edrlngton  v.  Harper,  3  J.  J.  Marsh.  353,  20 
Am.  Dec.  146;  Sebree  v.  Thompson,  104  S.  W. 
781,  31  Ky.  Law  Rep.  1146. 

It  is  also  urged  in  support  of  the  Judgment 
below  tbat  Tucker  was  guilty  of  such  laches 
as  amounts  to  an  estoppel  or  waiver  upon 
his  part  of  the  right  to  insist  tbat  tbe  paper 
shall  be  construed  to  be  a  mortgage.  It  is 
true  that  Tucker  might  at  any  time  have 
tendered  the  money  which  the  conveyance  se- 
cured and  demanded  a  reconveyance,  but  his 
failure  to  do  this  does  not  estop  him.  His 
laches  was  not  any  greater  than  that  of 
Wltberbee,  who  might  at  any  time  have 
brought  suit  to  enforce  his  lien  and  obtained 
a  sale  of  tbe  land  to  satisfy  bis  debt 

Nor  was  it  necessary  that  Tucker  in  bring- 
ing this  suit  or  before  should  have  tendered 
tbe  amount  due  Wltberbee.  Wltberbee  has  a 
Hen  as  security  for  bis  debt,  and  may  look 
to  tbat  if  Tucker  is  Insolvent  Nor  is  the 
point  well  token  that  the  action  cannot  be 
maintained,  because  Tucker,  although  suing 
in  part  to  quiet  his  title,  was  not  in  posses- 
sion of  the  land.  The  relief  sought  in  part 
is  a  cancellation  of  the  deed  made  by  Wltber- 
bee to  the  railroad  company,  and  upon  this 
point  we  deem  it  sufficient  to  cite  tbe  cases 
of  Herr  v.  Martin,  90  Ky.  377,  14  S.  W.  356; 
Packard  v.  Beaver  Valley  L.  &  M.  Co.,  96  Ky. 
249,  28  S.  W.  779;  Bversole  v.  Virginia  Iron, 
Coal  &  Coke  Co.,  122  Ky.  649,  92  S.  W.  593; 
Fox  V.  Comett,  92  S.  W.  959,  29  Ky.  Law 
Rep.  246. 

Wherefore  the  Judgment  is  reversed,  with 
directions  to  overrule  the  demurrer  to  the 
petition,  and  for  further  proceedings  in  con- 
formity with  this  opinion. 


COMtiET  et  al.  v.  AMERICAN  STANDARD 

ASPHALT  CO. 
(Court  of  Appeals  of  Kentucky.    Nov.  10,  1908.) 

1.   MUNIOIFAL  COBFOBATIOHB  (J  487*)— StBKKP 

Imphovementb  —  Abskssments  —  Keapfob- 
TioNMENT—PuBCHASEBS— Liability. 

Purchasera  of  land,  after  payment  of  a 
street  assessment  against  it  cannot  complain  of 
a  reapportionment,  resalting  in  an  additional 
assessment,  because  at  tbe  time  of  assessment 
neither  they  nor  their  vendor  were  parties  to 
the  action  involving  the  proceeding,  since,  if 
the  reapportionment  was  made  according  to  a 
former  opinion  of  the  Court  of  Appeals,  and 
equally  upon  all  the  property  on  both  sides  of 
the  street,  it  is  immaterial  when  it  was  made; 
the  purchasers  not  claiming  that  the  assessment 
was  erroneous,  but  they  are  not  precluded  by 
the  assessment. 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporations,  Cent  Dig.  {  1146;  Dec.  Dig.  i 
487.*] 
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2.  MunlCIPAT  COBPOBATIOHS  (§  487*)— Stkket 
ImpBOVEUENTS  —  A88E88IISRT8  —  KEAFFOB- 
TIONlIBnT— PDBOHABEBS— LlABnjTT. 

Under  Ky.  St  1903,  U  2834,  2839,  provid- 
ing  that  a  street  aaseasment  lien  shall  exist 
from  the  date  of  the  apportionment  warrant, 
where  an  apportionment  was  adjudged  a  nul- 
lity, the  statutory  lien  for  additional  assess- 
ments existed  when  the  second  apportionment 
was  made,  and  collection  of  a  warrant  under 
the  first  apportionment  did  not  release  the  lien 
as  to  pnrcliaserB  of  land  after  the  first  assess- 
ment was  paid  and  before  the  reapportionment, 
since  they  knew  that  the  street  had  been  im- 
proved, and  that  there  was  a  lien  against  the 
abutting  lots  to  secure  payment  of  the  cost,  and 
they  were  presumed  to  know  that  it  was  a  lien 
until  legal  assessment  of  the  cost  and  payment 
thereof. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent.  Dig.  {1146;  Dec  Dig.  S 
487.*] 

3.  CovENAHTS  (8  100*)— Wabbantt- Bbeach— 
Stbeet  Abses8uent»— Remedt  of  Pubcilab- 

EB. 

If  purchasers  are  required  to  pay  an  addi- 
tional street  assessment  on  a  reapportionment 
after  their  purchase  and  after  payment  of  the 
purchase  price,  they  have  recourse  against  their 
vendor  on  her  warranty. 

[E:d.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  I  148 ;    Dec.  Dig7|  100.*] 

Appeal  from  Clrcait  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"To  be  offlclaUy  reported." 

Action  by  the  American  Standard  Asphalt 
Company  against  J.  B.  Cmnley  and  others. 
From  a  judgment  snstainlng  a  demurrer  to 
their  answer,  defendants  Comley  and  wife 
appeal.    Affirmed. 

B.  L.  McDonald,  for  appellants.  Wm. 
Furlong  and  John  L.  Woodbury,  for  appel- 
lee. 

NUNN,  J.  In  the  year  1904  the  city  of 
Louisville  by  appropriate  proceedings  caus- 
ed the  original  construction  of  the  carriage- 
way of  Rosewood  avenue,  from  Baxter  aven- 
ue to  Von  Borries  avenue.  The  ordinance 
provided  for  the  Improvement  to  be  made  at 
the  cost  of  the  owners  of  the  abutting  land 
as  provided  by  law.  After  the  completion  of 
the  Improvement  and  the  acceptance  of  the 
work  by  the  city  of  Louisville,  the  board  of 
public  works  of  that  city  apportioned  the 
cost  of  the  Improvement  pursuant  to  their 
idea  of  what  the  term  "according  to  law" 
shown  in  the  ordinance  meant.  Their  con- 
struction of  this  term  resulted  In  an  assess- 
ment against  the  property  on  the  West  side 
of  Rosewood  avenue,  from  Baxter  avenue  to 
Von  Borries  avenue,  extending  back  west- 
wardly  to  a  line  half  way  to  Beechwood 
avenue,  and  on  the  east  side  of  Rosewood 
avenue,  from  Baxter  avenue  to  Von  Borries 
avenue,  extending  back  to  a  line  midway  to 
Edenside  avenue.  This  court,  in  an  opinion 
delivered  in  the  case  of  the  City  of  Louis- 
ville V.  American  Standard  Asphalt  Co.,  102 
S.  W.  80C.  31  Ky.  Law  Rep.  133,  reached  the 
conclusion  that  the  territory  on  the  east  side 
of  Rosewood  avenue,  which  was  assessed  for 


the  cost  of  the  improvement,  was  so  large 
that  It  could  not  be  considered  a  square, 
within  the  meaning  of  the  charter  of  cities 
of  the  first  class,  and  the  court  directed  a 
reapportlcmment  over  a  new  district,  com- 
prised of  the  same  territory  on  the  west  side 
of  Rosewood  avenue  and  an  equal  distance 
on  the  east  side  of  that  avenue.  On  a  re- 
turn of  the  case  to  the  lower  court  this  re- 
apportionment was  made,  as  a  result  of 
which  the  Scbtisters,  on  the  east  side,  were 
released  from  a  considerable  portion  of  tlie 
cost  of  the  improvement,  and  consequently 
the  amount  from  which  they  were  released 
was  placed  proportionately  upon  the  pn^iet^ 
ty  on  the  west  side,  which  Increased  tiie  as- 
sessment for  the  cost  of  tlie  Improvement  to 
that  extent  The  warrants  Issued  by  the 
board  of  public  works  for  the  cost  of  the 
improvement,  as  first  assessed,  were  deliv- 
ered to  the  asphalt  company,  and  the  per- 
sons owning  property  on  the  west  side  paid 
their  assessments  and  had  a  release  of  tiie 
liens  on  their  property  entered  on  the  record 
In  the  office  of  the  board  of  public  works. 
After  this,  and  before  the  second  assessment 
was  made  under  the  opinion  of  this  court, 
one  Emma  Deltrich,  an  owner  of  one  of  the 
lots  on  the  west  side  of  Rosewood  avenne, 
sold  and  conveyed  the  lot  for  a  valuable  con- 
sideration to  appellants  in  this  appeal.  Aft- 
er this  second  assessment  and  apportion- 
ment was  made,  appellee,  American  Stand- 
ard Asphalt  Company,  filed  an  amended  peti- 
tion, making  all  the  property  owners  on  the 
west  side  parties  defendant  to  the  action, 
and  asked  for  an  enforcement  of  their  Hens 
upon  their  property  for  the  additional  as- 
sessment. Appellants,  Oomi^  and  wife,  re- 
sisted the  payment  of  this  assessment,  and 
In  substance  claimed  in  their  answer  tliat 
they  purchased  the  property  after  the  first 
assessment  and  before  the  second;  that  they 
were  Innocent  purchasers  of  the  propeMy; 
that  the  first  assessment  bad  been  made  up- 
on the  property  and  paid  by  their  vendor, 
and  the  Hen  was  released  on  the  record  In 
the  office  of  the  board  of  public  works;  that 
they  had  no  knowledge  or  Information  of 
any  claim  against  their  property;  that  by 
the  exercise  of  reasonable,  ordinary  care  and 
diligence  they  could  not  have  learned  of 
such  a  claim  as  has  been  asserted  herein; 
that  they  paid  a  full  and  valuable  consider- 
ation for  the  prc^rty,  and  received  the  con- 
veyance of  the  property  without  any  knowl- 
edge or  notice,  either  expressed  or  construc- 
tive, of  the  claim  that  appellee  asserted; 
and  also  alleged  that  by  reason  of  these 
matters  the  appellee  was  estopped  from  as- 
serting or  claiming  any  lien  against  their 
property.  The  court  sustained  a  demurrer 
to  their  answer,  and  they  have  appealed. 

Appellants  present  many  reasons  tor  a 
reversal,  but  we  deem  It  unnecessary  to  re- 
fer to  but  two  of  them,  as  the  others  weire 
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settled  by  the  former  opinion  of  this  court 
In  the  case  referred  to.  The  first  reason  that 
we  will  notice  Is  their  claim  that  the  second 
apportionment  of  the  cost  of  the  Improve- 
ment of  Rosewood  avenue  was  not  binding 
upon  them,  for  the  reason  that  neither  they 
nor  their  vendor,  Emma  Deltrich,  were  par- 
ties to  the  action  at  the  time  of  this  assess- 
ment, nor  were  they  made  i>artiea  until  some 
time  after  that  It  is  true  that  they  are  not 
bound  or  precluded  by  that  assessment;  but 
they  fall  to  state,  in  their  answer,  that  this 
assessment  was  erroneous  tn  any  respect  If 
the  reapportionment  of  the  cost  of  the  im- 
provement of  the  avenue  was  made  accord- 
ing to  the  former  opinion  of  this  court,  and 
made  equal  upon  all  the  property  owners  on 
each  side  of  the  avenue,  it  is  Immaterial  to 
appellants  when  It  was  made,  and  their  com- 
plaint with  reference  thereto  is  without  merit. 

The  only  other  question  presented  for  re- 
versal is  a  question  of  estoppel  of  appellee 
from  asserting  a  lien  upon  the  property  of 
appellants;  they  being  Innocent  purchasers 
for  value.  By  section  2884,  Ky.  St  1903,  it 
is  provided  that  a  lien  shall  exist  for  the 
cost  of  original  Improvement  of  public  ways 
against  the  respective  lots  abutting  thereon, 
and  by  section  2839  this  lien  shall  exist  from 
the  date  of  the  apportionment  warrant.  Ap- 
pellants contend,  however,  that  appellee  is 
estopped  from  asserting  this  lien  against 
their  property,  for  the  reason  that  it  collect- 
ed  the  amount  first  apportioned  and  assessed 
against  their  property  and  caused  the  Hen 
to  be  released.  This  court  in  its  former 
opinion,  determined  that  the  first  apportion- 
ment of  the  cost  of  the  improvement  of  Rose- 
wood avenue  was  a  nullity,  and  directed  an- 
other apportionment  to  be  made.  It  follows, 
therefore,  that  the  statutory  lien  existed 
when  the  second  apportionment  was  made, 
and  the  collection  of  the  first  apportionment 
warrant  did  not  have  the  effect  to  release  the 
Hen.  Appellants  knew  that  Rosewood  avenue 
had  been  Improved  by  original  construction, 
and  that  there  was  lien  against  the  abutting 
lots  to  secure  the  payment  of  the  cost  &nd 
they  were  presumed  to  know  that  it  was  a 
lien  upon  the  property  until  the  cost  was  le- 
gally assessed  against  it  and  paid  by  the 
owner  thereof. 

If  appellants  have  paid  the  purchase  price 
for  this  pr(^rty,  they  have  recourse  for  the 
amount  of  the  assessment  against  their  ven- 
dor on  her  warranty. 

For  these  reasons,  the  Judgment  is  affirmed. 


SPIBSS'  ADM'X  V.  BARTLET. 

(Conrt  of  Appeals  of  Kentucky.    Nov.  11,  1908.) 

1.  PuiADino  (I  ISO*)— Replt— Nsw  Cause  of 
Action. 

Civ.  Code  Prac.  }  90,  requires  the  petition 
to  state  facts  conBtitutins  a  canse  of  action. 
Section  98  pennita  a  reply  to  contain  only  a 


74*)— AWABO 


traveise.  facts  constituting  an  estoppel  against, 
or  avoidance  of,  a  set-off,  etc.,  or  of  defenses 
stated  in  the  answer  a  counterclaim  against  a 
set-ofF,  or  a  cross-petition.  The  petition  sought 
to  recover  the  rent  of  an  engine,  and  the  answer 
denied  the  Indebtedness,  and  pleaded  an  award 
of  arbitrators  allowing  plaintiff  a  certain 
amount  for  the  hire  of  the  engine,  and  the  reply 
admitted  that  the  matters  alleged  in  the  petition 
were  submitted  to  arbitrators  and  that  their 
award  covered  the  entire  controversy,  and  sought 
to  recover  on  the  award  a  certain  sum,  for 
which  judgment  was  allowed  by  default.  Held, 
that  the  reply  was  a  departure  from  the  peti- 
tion, and  set  up  a  new  and  independent  cause  of 
action,  which  was  not  permissible  under  the 
statutes. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S§  358,  869 ;  Dec.  Dig.  {  180.*] 

2.  Abbitbation  Airn  Awabd 

— Rbpudiation. 

Both  parties  to  an  award  of  arbitrators  may 
repudiate  it,  and  litigate  the  controversy  on  the 
basis  of  the  contract  claimed  by  them. 

[EJd.  Note. — For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  |  342 ;   Dec.  Dig.  |  74.*] 

8.  Pleadiro  (I  180*)— Rbplt  —  Dbpabtdbb— 

Aonon  ON  Awabd— P1.EADIN0. 

After  having  submitted  their  contract 
rights  to  arbitrators  and  a  valid  award  was 
made,  plaintiff  should  have  sued  on  the  award 
unless  both  he  and  defendant  repudiated  it,  and, 
where  defendant  relied  on  the  award  in  his  an- 
swer, plaintiff  should  have  set  It  up  in  an  amend- 
ed petition,  and  not  by  reply. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  f  180.*] 

4.  Abbitbation  and  Awabd  (|  81*)— Awabd 
— Mbbgeb  of  Action. 

Upon  the  submission  of  the  contract  rights 
of  the  parties  to  arbitrators  and  a  valid  award 
being  made  by  them,  the  controversy  was  merged 
in  the  award. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  H  428-439;  Dec  Dig. 
J  81.*] 

5.  Judgment  (|  101*)— Defaui-t— Pucadinos 
TO  Sustain  judouent— Defabtube. 

A  cause  of  action  set  up  for  the  first  time 
in  the  reply,  which  was  a  departure  from  that 
alleged  in  die  petition,  cannot  sustain  a  default 
Judgment  thereon. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Dec  Dig.  {  101.*] 

Appeal  from  Circuit  Court,  Nelson  County. 

"To  be  officially  reported." 

Action  by  Benjamin  Bartley  against 
Charles  Spless'  administratrix.  From  a  de- 
fault Judgment  for  plaintiff,  defendant  ap- 
pealed.   Reversed,  with  directions. 

S.  M.  Payton,  for  appellant  0.  T.  Atkin- 
son, tor  appellee. 

CARROLL,  J.  Charles  Spless  and  Benja- 
min Bartley,  having  a  controversy  about  the 
hire  of  a  traction  engine  owned  by  Bartley 
and  rented  by  Spless,  submitted  the  case  in 
December,  1905,  to  Edward  Bell  and  Ed  C. 
Dawson^  arbitrators,  and,  in  the  event  they 
could  not  agree,  to  William  J.  Dawson,  um- 
pire. The  arbitrators  and  the  umpire  in  De- 
cember, 1905,  made  the  following  award  In 
writing:  "Said  Spless  shall  pay  Bartley  ?!.- 
75  per  day  from  the  eth  day  of  November, 
1905,  until  the  engine  Is  returned  to  said 
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Bartley  at  New  Haven,  Ky.,  tbis  being  a  con- 
cession of  $1.00  per  day  from  the  contract 
price.  Said  Spiess  Is  to  return  said  engine 
to  New  Haven,  Ky.,  and  replace  main  cog- 
wheel which  is  broken  with  a  new  one ;  said 
Spiess  to  have  five  days  after  engine  Is  re- 
'tnmed  to  New  Haven  In  which  to  replace 
Bald  wheel."  In  January,  1906,  Bartley,  Ig- 
noring the  submission  and  award,  brought 
Suit  against  Spiess  to  recover  from  him  rent 
for  the  engine  at  $2.75  per  day,  amounting 
to  $105.25,  and  $35  damages  for  breakage. 
To  this  petition  Spiess  answered,  denying 
the  Indebtedness,  and  in  a  separate  para- 
graph pleading  the  award  In  bar  of  Hartley's 
right  to  maintain  an  action  Independent  of 
the  award.  In  February,  1907,  the  death  of 
Spiess  was  suggested,  and  In  October,  1907, 
the  action  was  duly  revived  against  the  ad- 
ministratrix. On  February  11,  1908,  Bartley 
filed  a  reply,  In  which  be  admitted  that  the 
matters  and  things  sued  .upon  In  his  petition 
were  submitted  to  arbitrators  and  an  um- 
pire, who  In  December,  1905,  made  their 
award,  copies  of  which  be  filed  with  his  re- 
ply. He  averred  that  the  award  covered  all 
points  In  controversy,  and  settled  all  matters 
In  dispute,  and  sought  to  recover  on  the 
award  the  sum  of  $217.51,  the  amount  found 
to  be  due  him  under  the  award  according  to 
bis  method  of  calculation;  and  for  this 
amount  he  asked  Judgment.  On  February 
14,  1908,  the  following  order  was  made: 
"This  cause  having  been  heretofore  revived 
against  Amelia  Spiess,  as  administratrix  of 
Charles  Spiess,  and  being  called  for  trial,  the 
allegations  of  the  reply,  not  being  contro- 
verted, are  taken  for  confessed,  and  It  is  ad- 
Judged  that  plalntlfT  recover  of  Amelia 
Spiess,  as  administratrix,  the  sum  of  $217.- 
51,  with  6  per  cent  Interest" 

It  will  thus  be  seen  that  In  the  petition 
filed  appellee  sought  to  recover  upon  a  con- 
tract, and  that  in  a  reply  he  abandoned  the 
contract,  and  sought  to  and  did  recover  upon 
the  award.  There  was  a  departure  from  the 
original  cause  of  action — in  fact,  a  new  and 
Independent  cause  of  action  was  set  up  in 
the  reply.  Both  of  the  parties  to  the  con- 
troversy might  have  Ignored  the  award,  but 
they  did  not  do  this.  Spiess  In  his  answer 
expressly  relied  upon  It  as  a  bar  to  a  recov- 
ery upon  the  contract.  As  the  submission 
covered  all  the  matters  In  dispute  between 
the  parties,  Bartley  should  in  his  original 
petition  have  sued  on  the  award,  but  falling 
in  this,  should  bave  set  It  up  In  an  amended 
petition.  The  controversies  between  the  par- 
ties were  merged  in  the  award. 

The  plaintiff  cannot  In  a  reply  depart  from 
the  cause  of  action  stated  In  his  petition,  or 
obtain  a  Judgment  by  default  upon  a  cause  of 
action  set  up  for  the  first  time  in  a  reply. 
Under  Civ.  Code  Prac.  the  cause  of  action 
upon  which  a  plaintiff  relies  to  obtain  Judg- 
ment must  be  set  up  in  a  petition,  or  an 


amended  petition,  section  90  providing  that 
"the  petition  must  state  facts  which  consti- 
tute a  cause  of  action  In  favor  of  the  plain- 
tiff against  the  defendant";  whilst  under 
section  98  a  reply  may  contain  tmly  "(1)  a 
traverse,  (2)  a  statement  of  facts  which  con- 
stitute an  estoppel  against  or  avoidance  of 
a  set-off  and  counterclaim,  or  defenses  stated 
In  the  answer,  (3)  a  counterclaim  against  the 
set-off,  and  (4)  a  cross-petition."  The  estab- 
lished rules  of  pleading  are  not  as  generally 
observed  as  tbey  should  be  by  either  tbe 
bench  or  bar,  bat  it  would  be  an  unusual  de- 
parture to  permit  a  Judgment  by  default  to 
be  rendered  upon  a  cause  of  action  stated  In 
a  reply.  Spanldlng  v.  Alexander,  6  Busb, 
100. 

Wherefore  the  Judgment  Is  reversed,  ^vith 
directions  to  set  aside  the  Judgment  and  per- 
mit Bartley,  if  he  desires  to  do  so,  to  file  an 
amended  petition,  and  the  parties  may  tlien 
tender  other  pleadings  ncessaiy  to  complete 
the  issues. 


KENTUCKY  WAGON  MFG.  CO.  r. 

DUGANICS. 

(Conrt  of  Appeals  of  Kentucky.    Nov.  11, 190a.) 

1.  Mastxb  and  Servant  (|  117*)— Placb  or 
WoBK— Fbkiqht  Elevators— Satett. 

A  freight  elevator  was  not  a  reasonably 
safe  place  of  work,  where  there  was  a  hole 
about  4  inches  wide  and  12  to  16  Inches  long  in 
the  floor,  to  the  knowledge  of  the  foreman,  who 
placed  an  insufficient  patch  over  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  208;   Dec  Dig.  $  11 7.*] 

2.  Master  and  Sebvant  (|  235*)— Pulce  of 
WoBK— Inspection. 

An  employ^  required  to  use  a  freight  ele- 
vator, but  not  Laving  the  duty  of  Inspection,  was 
not  bound  to  examine  the  floor  of  tbe  elevator 
to  determine  whether  a  patch  placed  over  a  bole 
therein  was  snfficient  bat  might  asanme  it  was 
sufficient 

[Ed.  Note.^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  710-722;  Dec  Dig.  { 
235.*] 

3.  Master  and  Servant  (§  289*)— Injury  to 
Fbeiqht  Elevatob  Eiifi.ot£  —  Contbibu- 
TOBT  Negligence— JUBT  Qctestion. 

Whether  a  hole  in  a  freight  elevator  floor 
was  so  obvious  that,  by  ordinary  care,  an  em- 
ploy6  injured  thereby  could  have  discovered  it, 
held  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  1113-1118;  Dec  Dig. 
{  289.*] 

4.  Afpeal  and  Ebbob  (S  688*)— Questions 
Presented  fob  Review  —  Conduct  or 
CouNSKii— Exceptions,  Bili.  or. 

Remarks  of  counsel  In  the  jury's  presence 
cannot  be  complained  of  on  appeal,  where  they 
are  not  part  of  the  bill  of  exceptions  appearing 
only  by  appellant's  counsel's  affidavit 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2896;  Dec  Dig.  {  688.*] 

6.  Appeal  and  Errob  (|  1060*)— Habici.E8S 
Ebbob— Misconduct  op  Counsel. 

Judgment  for  plaintiff  in  a  personal  injaiy 
action  will  not  be  reversed  for  misconduct  of 
his  counsel  in  stating,  when  plaintiff  was  asked 
as  to  what  doctor  waited  upon  him,  that  it 
might  be  agreed  that  it  was  the  "inaurance  oom- 
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pany's  doctor,"  referring  to  the  company  in 
which  defendant  carried  employers'  liability  in- 
surance, where  the  court  admonished  the  jury 
that  the  remaric  was  improper,  and  where  there 
was  abundant  proof  to  sustain  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4135 ;   Dec.  Dig.  g  1060.*] 

6.  Tbial  (I  127*)— Misconduct  or  Counbkl 

— IlfPBOPEB  ABOXTHENT. 

In  a  penonal  injury  action  by  an  em- 
ployg,  it  was  improper  for  counsel  to  tell  the 
jury  on  their  voir  dire  that  a  certain  company 
insured  employers  against  accidents  to  their 
einploy6i,  and  to  state  to  the  jury  a  conversa- 
tion between  him  and  defendant's  attorney, 
wherein  the  latter  said  that  the  way  to  argue  a 
meritless  case  was  to  deceive  the  jury  by  mak- 
ing them  believe  that  immaterial  matters  were 
material,  and  not  to  notice  material  matters, 
and  that  he  argued  all  his  cases  that  way. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  S  275;    Dec.  Dig.  S  127.*] 

7.  Tkial  (S  125*)  —  Conduct  or  Counsel — 
Abgukent. 

Counsel  should  never  attempt  to  get  before 
the  jury  mattera  beyond  the  record  and  having 
no  real  bearing  upon  the  case,  merely  to  prej- 
udice the  jury ;  and  while  one  act  of  such  im- 
propriety may  be  overlooked,  if  the  court  pro^ 
erly  admonishes  the  jury  not  to  regard  it,  it 
should  not  be  overlooked  where  he  persistently 
attempts  to  inflame  the  jurors'  minds. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  303-307;   Dec  Dig.  8  125.»] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  by  Joseph  Duganlcs  against  the 
Kentucky  Wagon  Manufacturing  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

O'Neal  &  O'Neal,  for  appellant  H.  J. 
Scbeirick  and  Johnson  &  Hieatt,  for  appellee. 

CLAY,  C.  The  plaintiff,  Joseph  Duganics, 
Instituted  this  action  against  the  defendant, 
Kentucky  Wagon  Manufacturing  Company, 
to  recover  damages  for  personal  injuries  al- 
leged to  have  resulted  from  the  failure  on 
the  part  of  the  defendant  to  furnish  plaintiff 
a  reasonably  safe  place  in  which  to  work. 
The  Jury  returned  a  verdict  in  favor  of  plain- 
tiff in  the  sum  of  $1,000,  and  the  defendant 
appeals.  A  reversal  is  asked  upon  two 
grounds:  First,  the  failure  of  the  trial  court 
to  peremptorily  Instruct  the  Jury  to  find  for 
the  defendant;  second,  misconduct  of  coun- 
sel. 

It  appears  that  appellee  is  a  young  Ger- 
man, and  tmable  to  speak  or  understand  the 
English  language.  In  the  month  of  August, 
1967,  he  was  employed  by  appellant  as  a  la- 
borer ;  his  duty  l>elng  to  truck  wagon  wheels 
and  gear  from  appellant's  paintshop  to  its 
warehouse.  For  this  purpose  he  used  a 
truck  10  feet  long  and  about  2%  feet  wide, 
which  ran  upon  two  wheels,  placed  on  either 
side  at  the  center  of  same.  The  truck  also 
bad  a  balance  wheel  on  either  end.  The 
truck  could  be  easily  turned  upon  the  side 
wheels,  and,  while  at  rest,  the  heavy  end 


would  drop  down  on  the  end  wheel.  Appel- 
lant's paintshop  was  on  the  ground  floor  of 
its  establishment,  and  its  warehouse  on  the 
third  floor.  In  hauling  the  truck  loads  of 
wagon  wheels  appellee  was  required  to  use 
a  certain  elevator,  which  was  about  8  feet 
wide  and  16  feet  long.  He  had  been  in  ap- 
pellant's employ  only  about  10  days.  On  the 
day  before  the  injury  a  hole  about  4  inches 
wide  by  from  12  to  10  Inches  long  had  been 
broken  through  the  floor  of  the  elevator 
somewhere  on  the  right  side  thereof,  and 
near  the  entrance  to  it.  There  is  evidence  to 
the  effect  that  the  existence  of  the  hole  in 
question  was  reported  to  appellant's  foreman 
by  appellee,  and  probably  by  other  employ^, 
and  that  the  foreman  undertook  to  patch  the 
hole  by  nailing  over  it  two  strips  of  pine 
lumber  which  were  about  3  inches  wide,  16 
or  18  inches  long,  and  from  one-fourth  to  one- 
half  inch  thick.  The  boards  used  to  patch 
the  hole  were  ordinarily  used  to  box  up  ad- 
rertising  matter.  After  the  hole  had  been 
so  patched,  appellee  and  others  working  with 
him  continued  to  use  the  elevator.  On  the 
day  the  accident  occurred,  and  some  time 
prior  thereto,  a  loaded  truck  had  been  run 
over  this  patch,  and  had  caused  it  to  splinter 
and  break  through.  The  accident  to  appellee 
occurred  as  follows:  He  pushed  a  loaded 
truck  of  wagon  wheels  onto  the  elevator, 
and  started  it  to  the  third  floor.  The  truck 
80  loaded  was  somewhat  higher  than  appel- 
lee's head.  It  was,  therefore,  necessary  for 
him  to  get  Immediately  behind  the  loaded 
truck,  and  push  the  same  by  two  standards 
which  run  from  the  bed  upward,  and  so  held 
the  wheels  In  their  place.  It  required  the 
whole  of  one  man's  strength  to  push  the 
truck.  After  the  truck  was  pushed  upon 
the  elevator,  there  were  left  from  2%  to  3 
feet  of  space  between  it  and  the  end  of  the 
elevator  for  the  appellee  to  stand  on  while 
the  elevator  was  making  its  ascent.  As  the  ele- 
vator reached  the  third  floor.  It  was  neces- 
sary for  appellee  to  walk  around  one  side 
of  the  truck  to  the  other  end  of  the  elevator, 
so  as  to  raise  the  safety  gate  and  enable  him 
to  wheel  his  truck  off  the  elevator  to  the 
third  floor.  With  this  in  view,  appellee  took 
a  step  to  the  side  for  the  purpose  of  going 
around  to  raise  the  gate,  when  his  right  foot 
went  into  the  hole.  In  an  effort  to  avoid 
falling,  appellee  endeavored  to  support  him- 
self by  taking  hold  of  the  truck.  This  caused 
the  truck  to  swing  around  so  as  to  throw 
appellee's  left  foot  over  the  floor  of  the  ele- 
vator, and  his  foot  was  thereby  caught  be- 
tween the  elevator  floor  and  the  beams  sup- 
porting the  third  floor  of  the  warehouse.  His 
heel  was  severely  crushed,  and  his  ankle 
wrenched  and  sprained.  Appellee  did  not 
know  the  patch  had  been  broken  through, 
and  did  not  see  the  hole.  It  is  admitted  by 
John  Lodenkemper,  appellant's  foreman,  that 
the  patch  put  upon  the  hole  was  entirely  in- 
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snfBcient  One  of  the  witnesses  testified 
that  after  he  saw  the  patch  which  tioden- 
kemper  had  put  over  the  hole,  he  told  Loden- 
kemper  that  it  was  a  dangeroos  place.  Ab 
the  eTldence  shows  there  was  a  bole  In  the 
elevator  floor,  that  this  fact  was  known  to 
appellant's  foreman,  and  that  he  put  an  in- 
sufficient patch  over  It,  there  can  be  no  doubt 
of  the  fact  that  appellant  failed  to  furnish 
appellee  a  reasonably  safe  place  in  wliich  to 
work. 

The  only  qneetion,  then,  is:  Did  appellee 
know  of  the  existence  of  the  bole,  or  was 
it  so  obvious  that  he  could  have  known  of 
it  by  the  exercise  of  ordinary  care?  Inspec- 
tion was  not  in  the  line  of  Ills  duty,  and  it 
was  not,  therefore,  necessary  for  him  to  ex- 
amine the  floor  of  the  elevator  for  the  pur- 
pose of  determining  whether  the  patch  wbich 
had  been  put  thereon  was  sufficient  for  the 
purpose.  When  the  foreman  undertook  to 
patch  It,  appellee  had  the  right  to  assume 
that  it  was  properly  done.  It  appears  that 
his  foot  went  into  the  hole  as  the  elevator 
approached  the  third  floor.  It  also  appears 
that  the  elevator  was  somewhat  darker  at 
that  time,  owing  to  the  fact  that  the  second 
floor  was  heavily  stocked  with  gear.  Under 
snch  drcnmstances,  the  hole  might  have  easi- 
ly e8cai>ed  the  attention  of  any  one;  and  we 
are  unable  to  say,  as  a  matter  of  law,  that 
the  hole  was  so  obvious  that  appellee,  by  the 
exercise  of  ordinary  care,  could  have  discov- 
ered it.  This  question  was  one  for  the  Jury, 
and  the  court  properly  refused  to  Inetruct 
the  jury  to  flnd  for  appellant. 

As  to  the  misconduct  of  counsel.  It  appears 
that  appellant  carried  employers'  liability 
insurance.  ^  During  the  examination  of  appel- 
lee as  a  witness,  and  while  he  was  being  in- 
terrogated as  to  what  doctor  waited  upon 
him,  the  attorney  for  appellee  made  the  fol- 
lowing statement:  "I  guess  It  may  be  agreed 
that  it  was  the  company's  doctor,  or  the  in- 
surance company's  doctor."  This  statement 
was  objected  to,  and  the  court  tbereuiwn 
said:  "I  sustain  the  objection.  It  Is  not 
proper."  The  above  Is  shown  by  the  bill  of 
exceptions. 

Counsel  for  appellant  further  complain  of 
misconduct  on  the  part  of  the  attorney  for 
appellee  in  that,  after  asking  the  Jury  on 
their  voir  dire  if  any  of  them  were  connected 
with  an  accident  Insurance  company,  be  told 
the  jury  that  the  Travelers'  Insurance  Com- 
pany was  one  of  those  companies  which  in- 
sured employers  against  accidents  to  their 
employes;  and,  in  response  to  said  statement, 
one  or  more  of  the  Jurors  said  In  the  presence 
of  their  fellow  Jurors  and  the  court  that  they 
carried  employers'  liability  Insurance  in  other 
companies. 

Further  complaint  is  made  of  misconduct 


on  the  part  of  appellee's  attorney  in  stating 
to  the  jury  a  certain  private  conversation  be- 
tween bim  and  ai^>ellanf  s  attorney,  wherein 
the  latter  said  to  him  that  the  way  to  do 
in  arguing  a  case  that  was  weak  and  withont 
merit  before  a  jury  was  to  deceive  the  jury 
by  making  them,  or  trying  to  make  them  be- 
lieve  that   certain   matters   were    material 
which  were  not  material,  and  take  no  notice 
of  material  matters,  and  that  counsel  for 
defendant  did  that  way  in  the  argument 
of  his  cases  to  the  Jury.     The  remarks  of 
counsel  in  the  examination  of  the  Jury  and 
in  his  argument  before  the  jury  complain- 
ed of  by  counsel   for  appellant  are  not  a 
part  of  the  bill   of  exceptions;    they   ap- 
pearing only  by  affidavit  of  counsel  for  ap- 
pellant.    Under  the  uniform  ruling  of  this 
court,  they  cannot,  therefore,  be  considered. 
Paducah  Ry.  &  Light  Co.  v.  Bell's  Adm'r,  85 
8.  W.  216,  27  Ky.  Law    Rep.  428;    George 
T.  Stagg  Co.  et  al.  v.  Brigbtwell,  92  S.  W. 
8,  28  Ky.  Law   Rep.  1220;    Louisville  RaU- 
way  Co.  V.  Samuel  Oaar  ((H>lnIon  delivered 
October  27,  1908)  112  S.  W.  1130.     So  far. 
then,  as  the  bill  of  exceptions  shows,  the  only 
misconduct  complained  of  Is  in  the  action  of 
counsel  for  appellee  in  stating  that  it  migbt 
be  agreed  that  it  was  the  company's  doctor 
or  the  insurance  company's  doctor.     To  this 
remark  the  court  sustained  an  objection,  and 
admonished  the  jury  that  it  was  not  proper. 
'  Under  the  circumstances  of  this  case,  it 
being  shown  that  appellee  suffered  serious 
injuries,  and  there  being  abundant  proof  of 
negligence  on  the  part  of  appellant,  we  wilt 
not  reverse  the  judgment  for  the  Impropriety 
of  the  above  remark.    We  will  say,  however, 
that  If  the  bill  of  exceptions  had  shown  the 
remark  alleged  to  have  been  made  by  connsri 
in  his  examination  of  the  jury  on  the  voir 
dire,   and  had   also  shown  that  counsel   in 
his  argument  to  the  jury  made  use  of  the 
private  conversation  had '  between  him  and 
counsel  for  appellant,  we  would  not   have 
hesitated  to  reverse  the  judgment.     Trials 
must  be  had  before  Impartial  juries  and  up- 
on the  facts  adduced  in  evld^ice.     Counsel 
should  never  attempt  to  get  before  the  Jury 
matters  outside  of  the  record  and  wblcb  bave 
no  real  bearing  upon  the  case  merely   for 
the  purpose  of  influencing  the  prejudice  and 
passion  of  the  jurors.    One  act  of  Impropriety 
on  the  part  of  an  attorney  in  a  case  may  be 
overlooked  if  the  court  properly  admonishes 
the  jury  not  to  regard  it,  but  it  should  not 
be  overlooked  where  the  record  shows  a  per- 
sistence on  his  part  in  bringing  to  the  atten- 
tion  of  the  jury   matters  Which  only    tend 
to  Inflame  their  minds,  and  thus  render  them 
less  able  to  do  justice  according  to  the  law 
and  the  evidence. 
Judgment  affirmed. 
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A8HER  y.  COBNETT. 
(Oonrt  of  Appeals  of  Kentucky.    Not.  11,  IGOfii.) 

1.  Action   (J  28*)  —  CtoiWBAOP   ob  Tobt  — 
Waiveb. 

One  voluntarily  waiving  the  tort  and  suing 
on  the  implied  promise  to  pay  for  wrongfully 
cutting  and  removing  timber  on  his  land  makes 
the  action  one  of  assumpsit. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
IMg.  S  206 ;   Dec  Dig.  i  2a*] 

2.  Vbwub  (S  4*) — ^Natube  of  Action— Action 

ON  CONTBACTB— TBANSITOBT  ACTION. 

An  action  of  assumpsit  for  cutting  and  re- 
naoving  timber  is  a  transitory  one,  and  is  gov- 
erned by  Civ.  Code  Prac  {f  78,  79,  providing 
for  the  venue  of  transitory  actions. 

[Ed.  Note.^For  other  cases,  see  Venue,  Dec. 
Dig.  S  4.*] 

3.  Venttk  (S  21*)— Residence  of  Fabties. 

Where  defendant  In  assumpsit  did  not  re- 
side in  the  county  in  which  the  action  was 
brought,  and  he  was  not  summoned  in  that 
county,  and  he  made  no  defense  to  the  action 
before  objecting  to  the  jurisdiction  of  the  court, 
the  court  was  without  jurisdiction,  and  a  de- 
faalt  judgment  must  be  set  aside. 

[EH.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  §  34 ;  Dec.  Dig.  f  21.*] 

4.  Appearance  (|  8*)— Pboceedinos  CoNsn- 

TUTINO  AFFEABANCE. 

A  defendant  who  prosecutes  an  appeal  from 
the  judgment  refusing  to  set  aside  a  default 
judgment  on  the  ground  of  want  of  jurisdiction 
of  the  court,  because  he  did  not  reside  in  the 
county  in  which  the  action  was  brought,  enters 
bis  appearance,  and,  on  the  return  of  the  case 
on  the  reversal  of  tne  judgment  he  will  be  be- 
fore tlie  circuit  court. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  t  41 ;  Dec.  Dig.  {  8.*] 

Appeal  from  Circuit  Court,  Lefllie  County. 

"Not  to  be  officially  reported." 

Action  by  A.  B.  Cornett  against  A.  J. 
Asher.  From  a  Judgment  refusing  to  set 
aside  a  default  judgment,  defendant  appeals. 
Reversed. 

N.  J.  Weller,  for  appellant  J.  H.  Jeffries, 
for  appellee. 

CliAT,  C.  The  plaintiff,  A.  B.  Cornett,  In- 
stituted this  action  against  the  defendant, 
A-  J.  Asher,  to  recover  the  value  of  certain 
timber  taken  from  lands  owned  Jointly  by 
tbe  plaintiff,  defendant,  and  others.  The  pe- 
tition, after  describing  tbe  tracts  of  land  in 
question,  charged  that  the  defendant  'wrong- 
fully and  unlawfully  entered  upon  said  lands, 
and  cut  down,  removed,  carried  away,  and 
converted  to  his  own  use  2,000  trees  of  the 
value  of  $3  per  tree;  that  the  value  of  plaln- 
tllTs  portion  thereof  was  $500;  that  tbe  de- 
fendant, by  his  cutting  down,  carrying  away, 
and  conversion  of  said  timber  trees,  had 
promised  and  agreed  to  pay  tbe  plaintiff  tbe 
reasonable  value  and  worth  of  same.  Tbe 
petition  then  concludes  with  the  following 
paragraph:  "Plaintiff  hereby  waives  the  tort, 
and  sues  as  upon  an  Implied  contract  for  the 
value  of  said  timber  trees,  and  he  says  that 
no  part  of  tbe  value  of  same  has  ever  been 
paid  to  him  or  to  any  one  for  him,  and  that 


the  value  of  same  has  Ibng  beeb  du6  And-ow- 
Ing  to  bim."  This  action  was  Instituted  in 
Leslie  county,  where  the  lands  from  which  it 
is  alleged  the  timber  was  cut  are  located. 
Process  was  served  on  the  defendant,  A.  J. 
Asber,  in  Bell  county.  At  the  first  term  of 
tbe  Leslie  circuit  court  after  the  service  of 
process.  Judgment  by  default  was  rendered 
against  the  defendant  for  the  full  amount 
sued  for.  At  the  May  term  of  the  court 
the  defendant,  Asher,  moved  to  vacate  and 
set  aside  the  Judjgment.  This  motion  was 
overruled,  and  the  defendant  appeals. 

For  appellant  it  is  urged  that  this  is  a 
transitory  action,  and,  there  being  nothing 
ta  the  record  showing  tbat  be  resided  in  Les- 
lie county  when  the  suit  was  brought,  the 
circuit  court  has  no  Jurisdiction.  For  appel- 
lee, It  is  insisted  that  this  is  an  action  for 
Injury  to  real  property  by  the  cutting  and 
removing  of  timber  therefrom,  and,  under 
the  rule  laid  down  in  Meehan,  etc.,  v.  EM- 
wards,  etc.,  92  Ky.  574,  18  S.  W.  519,  the 
venue  of  the  action  was  properly  laid  In 
Leslie  county.  There  can  be  no  doubt  that 
appellee  would  be  right  in  bis  contention  if 
he  sought  merely  to  recover  damages  for 
tbe  cutting  and  removing  of  the  timber. 
This  he  did  not  do,  but  voluntarily  waived 
tbe  tort  and  sued  upon  appellant's  Implied 
promise  to  pa.y,  thus  making  the  action  one 
of  assumpsit  Under  the  circumstances, 
therefore,  the  action  was  merely  a  transito- 
ry one  (Roberts  v.  Moss,  106  S.  W.  297,  32 
Ky.  Law  Rep.  625),  and  is  governed  by  sec- 
tions 78,  79,  Civ.  Code  Prac. 

As  It  does  not  appear  tbat  appellant  re- 
sides in  Leslie  county  when  the  action  was 
brought,  or  that  he  made  defense  to  the  ac- 
tion before  objecting  to  the  jurisdiction  of 
the  court  and  as  he  was  not  summoned  in 
Leslie  county,  but  in  Bell  county,  it  neces- 
sarily follows  that  the  Leslie  circuit  court 
was  without  Jurisdiction.  The  court,  there^ 
fore,  erred  in  refusing  to  set  aside  the  Judg- 
ment However,  appellant  will  be  before 
the  Leslie  circuit  court  upon  the  return  of 
this  case,  for  he  bas  entered  his  appearance 
by  prosecuting  this  appeal.  Grace  v.  Taylor, 
1  Bibb,  430;  Chesapeake,  Ohio  &  Southwest- 
em  B.  R.  Co.  v.  Heath's  Adm'r,  87  Ky.  651, 
9  S.  W.  832. 

Judgment  reversed. 


KNIGHT  V.   COLLINS   et  al. 

(Court  of  Appeals  of  Kentucky.    Nov.  11,  1908.) 

Wiixs  (§  600*)  —  Construction  -r-  Intebest 
Given. 

Testator  devised  land  to  her  husband,  witl) 
power  to  sell  and  to  have  the  proceeds,  but 
charging  the  land  or  Its  proceeds  with  the  main- 
tenance of  a  nephew,  14  years  old  when  tbe 
will  was  made,  and  with  the  expense  of  prepar- 
ing him  for  "any  profession  he  may  wish"  or 
testatrix's  husband  might  "think  best,"  and  re- 
citing that  it  was  supposed  that  the  charge 
would   take  all   the  land   or  its   proceeds,   but 
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that,  if  it  did  not,  the  remainder  waa  left  to 
the  hnsband  to  give  to  the  nephew  or  "to  dia- 
pose  of  as  he  ma^  wish."  Held,  that  the  hus- 
band took  a  fee-simple  title  subject  only  to  the 
charge  for  the  nephew's  maintenance  and  educa- 
tion :  that  the  nephew  took  no  interest  In  the 
surplus  proceeds;  that  the  "maintenance"  con-, 
templated  waa  maintenance  during  the  neph- 
ew's minority ;  and  that  he,  havintj  reached  his 
majority  l)efore  testatrix's  death,  is  only  enti- 
tled to  such  part  of  the  proceeds  of  the  land  on 
the  husband's  death  as  may  be  necessary  to  ed- 
ucate him  for  a  profession,  if  he  in  good  faith 
desires  to  be  so  educated. 

[Bd.  Note.— For  other  case,  see  Wills,  Cent. 
Dig.  §S  1335,  1336;   Dea  Dig.  i  600.»] 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  offlcially  reported." 

Action  by  Lewis  Dixon  Knight  against  Ro- 
salie CoIllnB  and  others.  From  a  judgment 
dismissing  the  petition,  plaintiff  appeals.  At- 
firmed. 

S.  D.  Rouse^  for  appellant  Jolm  L.  Rich, 
for  appellees. 

CI<AY,  C.  Sadie  M.  Collins  died  in  Kenton 
county,  Ky.,  in  the  year  1903,  leaving  the 
following  will: 

"I,  Sadie  M.  CoUlns,  wife  of  Dr.  J.  D.  Col- 
lins, of  the  city  of  Covington,  county  of  Ken- 
ton, and  state  of  Kentucky,  tielng  in  ordina- 
rily good  health,  sound  in  mind  and  memory, 
and  being  desirous  of  disposing  of  my  prop- 
erty in  a  manner  different  from  that  pre- 
scribed by  the  laws  of  descent  and  distribu- 
tion of  the  state  of  Kentucky,  do  make,  pub- 
lish and  declare  the  following  to  be  my  last 
will  and  testament: 

"Item  I.  I  do  not  expect  to  leave  any 
debts,  but  if  I  should,  I  desire  my  executor 
hereinafter  named  to  pay  same  out  of  the 
proceeds  of  the  sale  of  my  personal  estate. 

"Item  II.  I  give  and  devise  to  my  beloved 
husband.  Dr.  J.  D.  Collins,  the  undivided 
one-half  of  my  residence  property,  situated 
■in  Covington,  on  the  comer  of  the  alley,  or 
Lynn  street  and  Madison  avenue,  the  same 
conveyed  to  me  by  A.  R.  Mullins  and  wife 
by  two  deeds,  and  the  same  conveyed  to  me 
by  J.  M.  Collins  as  my  separate  estate.  This 
undivided  half  he  is  to  have  in  fee  simple 
and  without  any  limitation. 

"Item  III.  I  give  and  devise  to  my  said 
husband,  Dr.  J.  D.  Collins,  the  other  undivid- 
ed half  of  my  said  Madison  avenue  resid^ice 
property,  for  and  during  his  natural  life,  but 
with  the  power  to  sell  and  convey  the  same 
if  he  thinks  necessary  or  so  desires  and  he 
may  have  the  proceeds  of  sale  to  use  and  en- 
joy in  his  support  and  maintenance,  if  he 
finds  necessary  or  may  so  wish.  The  object 
of  this  is  to  invest  him  with  the  fee  if  so  de- 
sired. At  the  death  of  my  said  husband  If 
the  said  property  Is  not  sold,  or  If  sold  and 
there  is  any  part  of  the  proceeds  of  the  sale 
left,  I  will  and  devise  the  same  to  my  niece, 
Elizabeth  Coulter  Cosby,  wife  of  Geo,  K. 
Cosby,  to  be  hers  in  her  own  right 


"Item  IV.  I  give  and  devise  to  my  said 
husband.  Dr.  J.  D.  Collins,  all  of  my  personal 
property,  including  Irands,  stocks,  money  and 
all  kinds  of  personal  property,  for  and  dar- 
ing his  natural  life,  but  with  the  power  to 
sell  my  stocit,  bonds  and  other  personal  prop- 
erty, and  to  use  and  enjoy  the  proceeds  of 
the  sale  for  bis  support  and  maintenance, 
principal  as  well  as  Income  if  he  so  desires, 
the  object  being  to  Invest  him  with  the  title 
If  so  desired.  At  his  death  if  there  is  any  of 
said  personal  property  left  in  kind  or  the 
proceeds  as  converted,  out  of  the  same,  I 
give  and  devise  to  my  sister,  Anna  Ctonlter, 
wife  of  Lewis  Coulter,  to  my  sister-ln-law, 
Jane  McMIllln,  wife  of  my  brother,  Carr  M^ 
Millln,  to  my  step-daughter,  Rosalie  A.  Col- 
lins, daughter  of  my  husband  by  a  former 
marriage,  and  to  my  step-sister.  Kittle  Yan- 
cey, daughter  of  my  step-father,  Harlow 
Yancey,  by  a  former  marriage,  one  thousand 
dollars  each,  and  if  there  Is  not  enough  left 
to  pay  same  in  full,  they  are  to  share  the 
remainder  pro  rata. 

"Item  V.  I  have  a  farm  in  Kenton  comity, 
Kentucky,  the  same  conveyed  to  me  by  We* 
D.  Wilson,  special  commissioner  of  the  Ken- 
ton circuit  court  and  J.  M.  Collins  as  my 
separate  estate.  This  farm  I  will  and  devise 
to  my  said  husband,  but  I  charge  the  same 
with  the  maintenance  and  education  of  my 
nephew,  Dixon  Knight  who  now  lives  wltli 
me,  and  is  commonly  called  Dlzon  Collins. 
He  Is  a  son  of  Thomas  Kntght  and  my  niece, 
Bessie  Knight.  This  farm  my  said  husband 
lias  the  right  and  power  to  sell  and  convey, 
if  he  wishes,  and  to  have  the  proceeds  of  the 
sale,  but  be  is  to  maintain  and  educate  tbe 
said  Dixon  Knight  and  prepare  him  for  any 
profession  he  may  wish,  or  Dr.  Collins  may 
think  best  for  him.  It  Is  supposed  tltat  tb!> 
will  measurably  take  the  whole  of  said  farm. 
or  the  proceeds  of  its  sale,  but  If  It  does  not, 
then  the  rest  is  left  with  my  husband  to  gire 
to  .  him,  the  said  Dixon  Knight  or  to  dis- 
pose of  as  he  may  wish. 

"Item  VI.  These  devises  evidence  my  un- 
limited confidence  in  my  said  husband,  and 
as  further  expression  of  my  confidence  in 
him,  I  thereby  appoint  him,  the  said  Dr.  J. 
D.  Collins,  executor  of  this  my  last  will  and 
testament  Icnowing  that  he  will  carry  out  to 
the  fullest  extent  my  wishes  herein  express- 
ed, and  I  request  the  court  in  wbldi  he  Is 
appointed  and  qualified  not  to  require  of  hUn 
any  bond  for  the  discbarge  of  his  duties. 
This  embraces  all  the  bequest  I  now  desire 
to  make,  and  I  now  publish  and  declare  tbe 
foregoing  to  be  my  last  wUI  and  testament 
and  sign  and  acknowledge  tbe  same  as  my 
act  and  deed. 

"Given  under  my  hand  this  April  5-1893. 

"Signed  and  acknowledged  In  the  presence 
of  Q.  A.  Zwick  and  A.  R.  Mullins. 

"[Signed]     Sadie  M.  CoUlns.' 
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The  plaintiff,  Lewis  Dixon  Enl^t,  Institut- 
ed this  action  against  Rosalie  Collins  In  ber 
own  right  and  as  executrix  of  the  estate  of 
J.  D.  CoUlna,  deceased,  to  recover  the  pro- 
ceeds of  certain  notes  vrhtcb  J.  D.  Collins  had 
devised  to  Rosalie  Collins,  and  which  notes 
represented  a  part  of  the  purchase  price  of 
the  farm  referred  to  in  item  5  of  the  above 
will.  Plaintiff  alleged  in  his  petition  that 
under  said  item  J.  D.  Collins  held  the  title 
In  said  farm  in  trust  for  the  benefit  and  use 
of  the  plaintiff;  that  upon  the  death  of  Sadie 
M.  Collins  sa)d  J.  D.  Collins  took  possession 
of  the  farm,  and  subsequently  mortgaged  It 
to  secure  the  payment  of  a  loan  of  $800, 
which  sum  he  received  and  used  for  his  own 
benefit ;  that  on  the  24tb  day  of  April,  1906, 
said  J.  D.  Collins  sold  and  conveyed  said 
property  to  0.  H.  Bramlage  for  and  in  con- 
sideration of  $2,896,  of  which  $896  was  cash 
and  the  balance,  $2,000,  was  represented  by 
four  promissory  notes  of  the  vendee,  payable 
on  or  before  10  years  after  the  date  of  their 
execution,  with  interest  at  the  rate  of  6  per 
cent,  from  date;  that  plaintiff  at  no  time 
received  from  J.  D.  Collins  anything  tor  bis 
maintenance  or  education,  either  from  the 
proceeds  of  the  sale  of  said  farm  or  other- 
wise, but  that  his  maintenance  and  education 
-were  paid  for  by  others  than  the  said  Col- 
lins ;  that  J.  D.  Collins  departed  this  life  in 
January,  1908,  testate ;  that  by  the  terms  of 
his  last  will  the  defendant  Rosalie  Collins 
was  appointed  executrix  thereof,  and  was 
made  legatee  and  devisee  under  said  will ; 
that  she  is  now  holding  possession  of  said 
notes,  and  claiming  them  as  ber  own.  The 
petition  concludes  with  a  prayer  that  the 
court  adjudge  that  Rosalie  Collins  holds  said 
notes  as  trustee  for  the  sole  use  and  benefit 
of  the  plaintiff.  Thereafter  the  defendant 
demurred  to  the  petition,  and  subsequently 
filed  an  answer.  The  answer,  after  denying 
the  allegations  of  the  petition,  sets  forth  the 
fact  that  Lewis  Dixon  Knlgbt  was  24  years 
old  at  the  time  of  the  death  of  Sadie  M.  Col- 
lins; that  at  that  time  he  bad  received  bis 
education.  Plaintiff  then  demurred  to  the 
answer,  which  demurrer  was  overruled.  The 
case  was  then  submitted  for  final  Judgment, 
and  the  petition  of  plaintiff  dismissed.  From 
that  Judgment  the  plaintiff  appeals. 

This  case  Involves  a  construction  of  Item  5 
of  the  above  will.  It  is  the  contention  of 
counsel  for  appellant  that  the  farm  in  ques- 
tion was  given  to  Dr.  J.  D.  Collins  to  use  for 
his  own  benefit,  if  bis  necessities  so  required, 
after  he  compiled  with  and  carried  out  the 
charge  upon  said  farm,  to  wit,  the  mainten- 
ance, support,  and  education  of  Lewis  Dixon 
Knight;  that,  having  failed  to  use  the  pro- 
ceeds of  the  farm  for  that  purpose,  he  was 
still  charged,  unless  his  necessities  required 
him  to  use  the  proceeds  of  the  farm  himself, 
to  give  the  same  to  Lewis  Dixon  Knight  In 
support  of  this  contention,  counsel  cites  the 
case  of  McCullough's  Adm'r  v.  Anderson,  90 
Ky.  126,  IS  S.  W,  863,  7  L.  R.  A.  836.    That 


case  Involved  the  construction  of  the  follow- 
ing language  in  the  will  of  Samuel  McCul- 
lougb:  "To  my  most  precious  and  well  be- 
loved wife  I  give,  during  her^life,  all  my  es- 
tate, real  and  personal,  whether  In  possession 
or  in  action,  with  full  and  ample  authority 
to  dispose  of  the  whole  of  It  as  she  pleases. 
At  her  death,  should  she  not  have  previous- 
ly made  a  testamentary  distribution  of  all 
remaining  undisposed  of  by  ber,  I  desire  that 
such  remainder  shall  be  distributed  as  herein 
di.ected."  In  that  case  this  court  held  that 
the  wife  was  giveii  a  life  estate  with  power 
to  convert  it  into  a  fee  by  disposing  of  it  as 
she  pleased;  but  that,  not  having  disposed 
of  all  of  it  and  converted  it  Into  a  fee,  what 
remained  undisposed  of  by  ber  should  be  dis- 
tributed as  directed  in  the  will.  It  will  be 
observed,  however,  that  there  Is  no  similarity 
between  the  language  in  the  McCullough  will 
and  the  language  of  Item  5  under  consldera- 
tlon<  In  the  latter  no  attempt  is  made  to 
convey  an  estate  for  life  to  Dr.  Collins,  with 
power  to  convert  it  into  a  fee;  nor  is  there 
any  direction  that  any  estate  undisposed  of 
by  him  should  be  distributed  absolutely  to 
certain  persons.  On  the  other  hand,  the  lan- 
guage of  the  will  is  plain  and  certain.  It  is 
susceptible  of  only  one  interpretation.  It 
gives  to  J.  D.  CoUins  the  fee-simple  title  to 
the  property  In  question,  subject  only  to  a 
charge  for  the  maintenance  and  education  of 
Lewis  Dixon  Knight.  There  Is  no  limitation 
upon  Dr.  Collins'  title.  The  language  of  the 
will  Is:  "This  farm  I  will  and  devise  to  my 
said  husband,  but  I  charge  the  same  with  the 
maintenance  and  education  of  my  nephew, 
Dixon  Knight,  who  now  lives  with  me,  and  is 
commonly  called  Dixon  Collins."  In  this  lan- 
guage there  is  no  limitation  over;  there  is 
no  intimation  that  the  estate  conveyed  Is  a 
mere  life  estate.  But  the  will  does  not  even 
stop  at  this  point  It  goes  further,  and  says : 
"This  farm  my  said  husband  has  the  right 
and  power  to  sell  and  convey,  if  he  wishes, 
and  to  have  the  proceeds  of  the  sale,  but  he 
is  to  maintain  and  educate  the  said  Dixon 
Knight  and  prepare  him  for  any  profession 
be  may  wish,  or  Dr.  Collins  may  think  best 
for  him."  There  is  nothing  In  this  language 
to  restrict  the  estate  conveyed  by  the  pre- 
vious language  of  the  will.  It  confinns  our 
view  of  the  estate  previously  granted.  After 
giving  Dr.  Collins  the  farm.  It  shows  that 
the  testator  Intended  If  he  sold  It  that  he 
should  have  the  proceeds  of  the  sale,  sub- 
ject, however,  to  the  charge  In  favor  of  Lewis 
Dixon  Knight 

Nor  is  there  anything  In  the  concluding 
language  of  item  5  to  support  the  contention 
of  counsel  for  appellant  That  language  is 
as  follows:  "It  is  supposed  that  this  will 
measurably  take  the  whole  of  said  farm,  or 
the  proceeds  of  its  sale,  but  if  it  does  not 
then  the  rest  is  left  with  my  husband  to  give 
to  bim,  the  said  Dixon  Knight,  or  to  dispose 
of  as  he  may  wish."  No  estate  or  interest 
tn  the  surplus  was  given  to  Lewla  Dixon 
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Knlgbt  Counael  contends  that,  If  the  lan- 
guage of  Item  5  be  construed  to  give  tbe  farm 
to  Dr.  Collins  in  trust  for  Lewis  Dixon 
Knlgbt,  then  tbe  language  at  the  close  of  tbe 
will,  "or  to  dispose  of  as  he  may  wish,"  may 
be  interpreted  as  meaning,  "or  to  dispose  of 
as  be  may  wish  for  the  benefit  of  Lewis  Dix- 
on Knight."  This  would  be  to  impose  a  lim- 
itation upon  the  power  of  Dr.  Collins  that 
was  not  placed  In  "the  will  itself.  After  giv- 
ing her  husband  the  power  to  give  the  sur- 
plus of  the  proceeds  to  Lewis  Dixon  Knight, 
it  is  manifest  that  the  alternative  right  to 
dispose  of  it  as  he  might  wish  Included  tbe 
power  to  dispose  of  the  surplus  In  any  man- 
ner whatsoever  without  reference  to  Lewis 
Dlxou  Knlgbt.  It  will  be  observed  that  this 
Is  not  a  suit  for  maintenance  or  education, 
i)ut  is  a  suit  to  recover  the  proceeds  of  the 
farm  devised  by  Dr.  Collins,  on  the  ground 
that  all  the  proceeds  not  used  by  Dr.  Col- 
lins for  the  purpose  of  his  own  support 'and 
maintenance  belonged  to  appellant.  Indeed, 
counsel  for  appellant,  in  his  brief,  states  the 
character  of  the  suit  brought  as  follows:  "He 
[plaintiff]  does  not  contend  by  the  action  in 
question  that  he  is  entitled  to  any  part  of  the 
proceeds  of  said  farm  by  way  of  education  or 
maintenance,  or  preparation  for  a  profession. 
It  does  not  appear  in  the  record  that  he  de- 
sired to  prepare  himself  for  a  profession,  or 
that  he  was  preparing  for  a  profession,  or 
that  be  was  not  enabled  to  prepare  bimself 
for  a  profession  by  reason  of  the  failure  of 
J.  D.  Collins  to  furnish  the  funds,  but  he 
does  claim  that  under  the  will  of  bis  aunt, 
Sadie  M.  Collins,  all  of  the  proceeds  of  tbe 
sale  of  this  farm  which  were  not  used  by  Dr. 
Collins  by  way  of  supporting  and  maintain- 
ing himself  belonged  to  blm."  At  the  time 
Mrs.  Collins  made  her  will  appellant  was 
about  14  years  of  age.  When  she  died,  he 
was  past  his  majority.  It  Is  evident  that  the 
maintenance  she  contemplated  was  the  main- 
tenance of  appellant  during  his  minority.  It 
further  appears  that  he  had  received  an 
academic  education.  However,  appellant  had 
the  right  to  be  educated  for  a  profession. 
There  might  be  some  merit  in  his  suit  if  he 
had  built  his  case  upon  this  Idea ;  that  Is, 
that  he  desired  to  be  so  educated,  and  that 
a  certain  sum  would  be  necessary  for  that 
purpose.  In  this  event,  there  can  be  no  doubt 
that  such  education  for  a  profession  would 
be  a  charge  upon  the  proceeds  of  tbe  fund, 
and  that  It  would  be  the  duty  of  the  chan- 
cellor to  bear  proof  and  determine  what 
would  be  a  reasonable  allowance  out  of  such 
proceeds  to  enable  appellant  to  prepare  for 
such  profession.  Upon  proper  proceedings, 
appellant  may  yet  obtain  such  portions  of  tbe 
proceeds  of  the  notes  as  may  be  necessary  for 
his  education  for  a  profession,  if  he  In  good 
faith  desires  to  be  educated  for  a  profession. 
It  not  appearing  that  appellant  desires  to 
fee  educated  for  a  profession,  and  he  not  be- 


ing entitled  to  the  proceeds  of  the  farm  apon 
any  other  theory.  It  necessarily  follows  that 
tbe  Judgment  of  the  lower  court  most  be 
affirmed ;   and  it  la  so  ordered. 


TILTON  V.  TILTON. 
(Court  of  Appeals  of  Kentucky.    Nov.  11,  1008.) 

1.  Husband   and   Wifb  (f   29*)— Antkncp- 

TIAL   CONTBACTS. 

A  woman  may  release  her  rights  in  her  in- 
tended husband's  property;  but  such  a  con- 
tract must  be  free  from  fraud  or  misrepresenta- 
tion or  the  practice  of  deceit  on  the  husband's 
part,  must  be  reasonable  in  its  provisions,  and 
entered  into  in  pood  faith  by  both  parties,  or 
it  may  be  set  aside. 

rSd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  165;   Dec  Dig.  i  29.*] 

2.  Husband  and  Wife  (|  84*)— Antenup- 
TiAL  Contracts— BuBDEN  or  FkoviNO  Fais 
Pbocubkment. 

If  an  antenuptial  contract,  b;^  which  a 
prospective  wife  released  her  rights  in  her  pro- 
spective husband's  property,  shows  upon  its 
face  that  it  is  unjust  or  unfair  to  the  wife,  the 
burden  is  upon  tbe  husband  or  his  representa- 
tives to  show  that  it  was  fairly  procured,  and 
that  the  wife  was  not  overreached  or  deceived 
in  its  execution. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Dec  Dig.  |  34.*] 

3.  Husband  and  Wife  (J  34*)— ANTKNtnp- 
TiAL  Contracts— Unjust  Contbact. 

In  determining  the  reasonableness  of  an 
antenuptial  contract  by  which  the  wife  released 
her  rights  in  her  husband's  property,  the  court 
may  consider  the  adequacy  of  provision  for  the 
wife,  the  means  and  ages  of  the  parties,  and  the 
wife  8  understanding  of  the  meaning  of  the  con- 
tract. 

[E3d.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  |  84.»] 

4.  Husband  and   Wife   (J  34*)— Antknup- 

TIAI,     CONTBACTB— BKASOHABI.XNEBS  —  BUR- 
DEN OF  Proof. 

An  antenuptial  contract  between  a  widow- 
er of  considerable  means  and  a  widow  who  was 
poor  and  uneducated,  whereby  she  released  her 
rights  in  his  property,  and  agreed  that  any 
property  she  might  possess  at  her  death  should 
pass  to  her  husband  if  living,  and  if  dead  to  his 
heirs,  was  so  unreasonable  and  inequitable  as 
to  cast  upon  the  husband's  representatives  the 
burden  of  showing  that  at  its  execution  she  un- 
derstood the  nature  and  extent  of  her  pro- 
spective husband's  estate,  and  the  value  of  her 
marital  rights  therein,  which  she  was  surrender- 
mg. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  I  34.*] 

5.  Husband  and  Wm  (i  34*)— Antenup- 
tial Contracts. 

Evidence  held  not  to  show  that  a  woman, 
when  she  executed  an  antenuptial  contract  re- 
leasing her  rights  in  her  prospective  husband's 
property,  and  agreeing  to  give  to  him  or  his 
heirs  all  her  property  at  her  death,  fully  com- 
prehended and  acquiesced  in  its  terms. 

[EM.  Note. — For  other  cases,  see  Husband  nnd 
Wife,  Dec  Dig.  {  34.*] 

Appeal  from  Circuit  Court,  Robertaon 
County. 

"To  be  officially  reported." 

Action  by  Nancy  F.  Tllton  against  B.  L. 
Tllton,  executor  of  NImrod  A.  Tilton,  to  set 


fJKVtr  other  cssea  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  data,  A  Reporter  Indezea 
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aside  an  antenuptial  contract,  and  to  be  ad- 
judged the  owner  of  a  widow's  share  In  de- 
cedent's estate.  Judgment  of  dismissal,  and 
plaintiff  appeals.  Reversed  and  remanded, 
w-Itb  instmotlons. 

Robert  Buckler  and  John  P.  McCartney, 
for  appellant  J.  J.  Osborne,  Samuel  Holmes, 
and  W.  J.  Osborne^  for  appellee. 

LASSING,  J.  In  1876  Mmrod  A.  Tilton, 
a  widower,  and  Nancy  F.  Morand,  a  widow, 
both  residents  of  Robertson  county,  Ky.,  en- 
tered into  the  following  contract:  "This  In- 
denture made  and  entered  Into  this  third  day 
of  July,  1875,  by  and  between  Nlmrod  A. 
Tilton,  and  Mrs.  Nancy  P.  Morand,  both  of 
the  comity  of  Robertson  and  State  of  Ken- 
tucky: WItnesseth,  that  for  and  In  consid- 
eration of  the  said  Tilton  to  lawfully  marry 
the  said  Nancy  F.  Morand,  said  marriage  as 
aforesaid  to  take  place  during  the  year  1875, 
and  the  farther  consideration  that  the  said 
Tilton  has  this  day  given  to  the  said  Mrs. 
Nancy  F.  Morand  one  Singer  sewing  ma- 
chine, of  the  value  of  $80.00,  (eighty  dollars) 
and  I  one  black  mare,  of  the  value  of  one 
hundred  and  fifty  dollars,  ($150.00).  Now 
In  consideration  of  said  marriage  to  take 
place  or  happen  as  aforesaid,  and  the  consid- 
eration of  said  sewing  machine  and  said 
mare,  the  receipt  of  which,  that  is,  said  ma- 
chine and  said  mare,  is  hereby  acknowledged 
by  the  said  Mrs.  Nancy  F.  Morand.  The 
said  Mrs.  Nancy  F.  Morand  for  and  in  con- 
sideration of  the  premises  aforesaid,  does 
by  these  presents  release,  confirm  and  for- 
ever release  and  confirm  unto  the  said  N.  A. 
Tilton,  his  heirs  and  assigns,  any  dower  In- 
terest or  any  other  interest  whatsoever  she 
may  acquire  In  and  to  the  land  or  personal 
property  or  any  insurance  policy  which  the 
said  Tilton  may  now  have  upon  his  life,  or 
any  property  which  he  may  hereafter  acquire 
in  and  to  wlilch  the  said  Mrs.  Nancy  F. 
Morand  might  be  entitled  to  by  reason  of 
said  marriage,  and  it  is  further  understood 
by  the  parties  hereto  that  the  said  N.  A.  Til- 
ton la  In  no  wise  to  be  responsible  for  any 
debts  contracted  by  the  said  Mrs.  Nancy  F. 
Morand  after  their  said  marriage  or  proposed 
marriage  shaU  have  taken  place,  without  the 
written  consent  or  order  of  the  said  Tilton. 
It  is  further  understood  by  the  parties  here- 
to, that  in  case  there  should  be  no  heirs  bom 
to  the  said  N.  A.  Tilton  and  Mrs.  Nancy  F. 
Morand,  by  reason  of  said  proposed  mar- 
riage, then  whatever  property  shall  remain 
at  the  death  of  Mrs.  Nancy  F.  Morand,  shall 
inure  to  the  said  Xilton  or  his  heirs.  It  Is 
further  understood  by  the  parties  hereto, 
that  the  said  Tilton,  whenever  said  marriage 
shall  take  place,  Is  to  clothe  and  furnish  the 
necessaries  of  life  to  the  said  Mrs.  Nancy  F. 
Morand.  In  testimony  whereof  the  parties 
hereto  have  hereunto  set  their  hands,  the 
day  and  year  first  above  written."  At  the 
date  of  the  execution  of  this  contract  Nlmrod 


A.  Tilton  was  living  on  a  farm  of  some  160 
or  170  acres  with  his  four  children,  the  old- 
est a  boy  some  17  or  18  years  of  age,  the 
youngest  a  girl,  possibly  8  or  9  years  of  age. 
His  wife  had  died  some  three  months  before. 
Nancy  F.  Morand  had  been  a  widow  for 
some  three  or  four  years.  She  had  no  chil- 
dren. She  had  lived  In  the  home  of  Nlmrod 
A.  Tilton,  commonly  called  "Judge"  Tiltqn, 
for  a  year  or  more  before  the  death  of  his 
wife,  who  was  quite  an  invalid.  During  this 
time  she  had  attended  to  the  general  house- 
hold duties,  in  addition  to  doing  the  cooking 
and  washing,  on  a  salary  of  $1.50  per  week. 
After  the  death  of  Mrs.  Tilton  she  continued 
to  live  in  his  home  and  look  after  the  house- 
bpld  duties,  etc.,  as  she  had  done  theretofore. 
In  the  early  part  of  September  following  she 
and  Judge  Tilton  were  married.  They  liv- 
ed together  on  his  farm  from  that  time  un- 
til his  death  In  1906.  The  marriage  contract 
was  recorded  In  the  county  court  clerk's  of- 
fice in  October  following  their  marriage.  He 
left  a  will  by  the  terms  of  which  he  gave  to 
his  wife  the  household  goods,  kitchen  fur- 
niture, and  about  $200  In  money.  By  anoth- 
er clause  of  the  wUl  provision  is  made  that, 
if  It  is  contested,  the  devisee  contesting  for- 
feits all  right  to  any  portion  of  his  estate. 
She  renounced  the  will,  and  Aled  a  suit  in 
the  Robertson  circuit  court.  In  which  she 
sought  to  have  canceled  and  set  aside  the  an- 
tenuptial contract  above  set  out,  on  the 
ground  that  it  was  obtained  from  her  through 
fraud  and  misrepresentation,  and  that  it  was 
unjust.  Inequitable,  and  a  fraud  upon  her 
rights  as  a  married  woman.  She  asked  that 
she  be  adjudged  the  owner  of  a  widow's 
share  In  her  husband's  estate.  Issue  was 
joined  upon  the  allegations  of  the  petition, 
much  proof  taken,  and  upon  final  hearing 
the  chancellor  found  against  her  contention, 
and  dismissed  her  petition.  From  that  find- 
ing and  judgment  she  prosecutes  this  appeal. 
Most  all  of  the  proof  that  has  been  taken 
relates  to  the  home  life  of  Judge  Tilton,  es- 
pecially during  the  last  few  years  thereof, 
when  he  was  sick,  afilicted  with  a  cancer, 
and  a  good  part  of  the  time  confined  to  his 
bed,  almost  helpless.  Fiurther  than  to  show 
the  devoted,  untiring,  and  constant  service 
which  Mrs.  Tilton  rendered  her  husband 
in  his  sad  affliction,  this  evidence  has  little 
bearing  on  the  question  before  us.  Mrs.  Til- 
ton and  Dr.  M.  S.  Brown  are  the  only  wit- 
nesses who  have  testified  concerning  the 
execution  of  this  marriage  contract.  The 
testimony  of  Mrs.  Tilton,  under  the  well- 
recognized  rule,  was  Incompetent,  and  the 
trial  judge  did  not  err  In  excluding  It  from 
his  consideration.  The  question  in  Issue  must 
therefore  be  determined  by  the  contract  tt- 
self,  as  read  In  the  light  of  the  testimony 
of  Dr.  Brown.  At  the  time  of  the  execution 
of  this  contract  Dr.  Brown  was  engaged  In 
the  practice  of  law  at  Mt.  Olivet,  and  Judge 
KImbrough  was  associated  with '  him.  He 
testifies  that  Judge  Tilton  came  to  see  him 
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about  the  preparation  of  thU  contract,  and 
talked  about  the  matter  orer  with  him,  and 
told  him  how  he  wanted  It  drawn;  that  be 
In  turn  dtscussed  the  matter  with  Judge  Kim- 
brough,  hlB  law  partner,  and  had  Judge  Klm- 
brough  draw  up  the  contract  as  It  now  la. 
After  It  was  prepared,  Judge  TUton  came  to 
town  with  Nancy  F.  Morand,  and  brought 
her  to  his  (Brown's)  room  In  the  hotel,  and 
there  he  (Brown)  read  over  the  contract  to 
her,  and  explained  It  to  her,  and  after  this 
was  done,  it  was  signed  by  Judge  Tllton  and 
Nancy  F.  Morand  in  his  presence.  The  clerk 
was  caused  to  come  to  his  room  and  take 
tholr  acknowledgments.  This  done.  Judge 
Tllton  and  Nancy  F,  Morand  left,  and  return- 
ed to  his  home.  Dr.  Brown  further  testifies 
that  he  was  at  that  time  a  friend  of  her 
family.  That  they  were  poor  people,  and  he 
took  an  Interest  In  her,  and  on  this  account 
was  careful  to  see  that  she  understood  what 
she  was  doing.  That  both  she  and  Judge  Tll- 
ton were,  at  that  time,  being  criticised  In 
the  neighborhood  because  of  her  staying  at 
bis  house  and  taking  care  of  his  home  and 
his  children  for  him  after  the  death  of  his 
wife,  and  In  the  course  of  his  testimony  he 
said:  There  was  some  necessity  for  the 
peace  offering  In  the  neighborhood  on  ac- 
count of  the  young  people  Urlng  tbiece,  and 
that  she  knew  of  this  arrangement  She  was 
going  to  have  a  permanent  home,  and  he 
got  a  housekeeper,  and  Mrs.  Morand  under- 
stood these  facts  from  him,  and  I  did  from 
her,  and  she  could  not  hare  been  mistaken 
about  It."  From  this  testimony  of  the  doctor 
It  is  plain  that  be  was  undertaking  to  satis- 
fy Mrs.  Morand  of  the  necessity  for  the  ex- 
ecution of  the  contract  What  he  meant  by 
"ther«  being  some  necessity  tor  the  peace 
offering  In  the  neighborhood,"  is  unexplained 
and  unintelligible,  unless  It  Is  construed  to 
mean  that  the  execution  of  this  contract  was 
to  bring  about  peace  and  harmony  between 
Mrs.  Morand  and  the  chlldroi  of  Judge  Tll- 
ton. She  pleads  that  she  did  not  comprehend 
Its  ttrms  or  the  effect  thereof;  that  she  was 
OTervrached  and  imposed  upon. 

It  la  not  difficult  to  understand  how,  under 
the  drvumstancos.  this  could  be  done.  She 
was  a  poor,  uneducated  woman,  dealing  with 
a  man  whom  she  was  shortly  to  marry.  Rec- 
<^*.\i:dng  that  from  the  torce  of  drcnnistances 
by  which  she  was  conipolled  to  labor  for  a 
liviiti;  she  had  bcon  placed  in  a  p«^ition  where 
slit»  was  being  subjected  to  serene  criticism, 
ar..l.  ivrbai«.  more  to  arvtid  this  criticism 
;'.-:ia  ftvtiu  any  sentimental  motive,  she  had 
ai:r»>«>d  to  marry  Judge  Tllton  as  the  only 
ft ss.l  >  9i^;u:ic>n  of  tb^  difficulty  In  which  the 
s::'ua;:.>=  had  p'.aotO  them.  In  this  way  only 
«,vv"<i  t!:e  tor-sue  of  tbo  scaiHlal  moiisrer  be 
s.>r.A>l.  Taere  th*n  aro^\  as  may  be 
;-..:Vrrt>J  fTvsi  tie  tosrlmoijy  of  Pr.  Brv>wn. 
ti:e  v^:*v"t.'.>a  to  t'-'e  marr.s.o?  on  the  part  of 
:i^  iV.  Mrvr.  vf  J-.:.lj»  T-.'.tv^n.  T>.:s  o'\Sv^ 
t:,-a  <v>uU  only  I*  orvrwnie  by  tbo  eseon- 
t..s  oi  a  EiJLTr..^*  «.v;i:r.:v»     li-dor  thes* 


circumstances  we  find  the  Judge  arrangilng 
for  a  draft  of  this  contract,  and,  when  It  is 
completed,  taking  the  woman  with  him  to  a 
room  in  the  hotel,  and  there,  away  from  her 
friends  or  any  one  to  advise  her,  in  the  pres- 
ence of  a  lawyer  of  his  own  choosing,  be 
had  It  explained  to  her  from  his  standpoint 
by  his  lawyer  in  his  presence,  and,  after 
its  execution  he  has  the  derk  oome  to  tbis 
room  in  the  hotel  to  take  her  acknowledg- 
ment What  had  passed  between  her  and 
Judge  Tllton  Is  not  Imown,  but  one  thing  is 
certain,  so  far  as  the  reconl  shows,  she  was 
not  advised  In  the  slightest,  at  or  before 
the  time  of  the  execution  of  this  contract  as 
to  what  property  he  owned,  or  what  ber 
property  rights  were,  or  what  was  the  real 
effect  of  the  execution  of  this  paper.  Con- 
sidering the  ages  and  past  experience  of  tbe 
contracting  parties,  together  with  the  short 
time  since  the  death  of  Judge  Tilton's  first 
wife,  we  must  condude  that  their  marriage 
was  not  bottomed  upon  sentimental  grounds, 
and  this  Is  especially  true  when  considered  in 
the  light  of  the  contract  betore  us,  for  we 
find  in  it  no  single  expression  of  love,  af- 
fection, or  other  kindred  sentiment  On  tbe 
contrary  it  contains  propositions  so  cold  In 
their  terms  as  to  be  almost  cruel.  The  gift 
of  the  mare  and  sewing  machine  cited  there- 
in need  not  be  considered,  for  the  reason  that 
upon  tbe  consummation  of  their  marriage 
these  artides  of  personalty,  imder  the  then 
existing  law,  became  at  once  the  property 
of  the  husband.  Nor  need  we  consider  those 
clauses  of  the  contract  which  expressly  pro- 
vided that  be  would  not  be  responsible  for 
any  debt  which  she  might  contract  without 
his  writt^i  consent,  and  that  be  wotdd  dothe 
and  supply  her  with  the  necessaries  of  life 
after  their  marriage;  for  tbe  one  is  but  a 
limitation  upon  the  privilege  and  freedom 
which  his  futnre  wife  might  enjoy  as  to  pur- 
chases for  herself,  and  the  other  was  a  reci- 
tation of  the  assiunptlon  by  himself  of  a 
liability  whidi  the  law  Imposed  upon  him. 
Had  the  Import  of  either  of  these  provisions 
In  the  contract  been  nndostood  by  bis  pros- 
pective wife,  it  must  have  been  both  «an- 
barrassing  and  humiliating  to  htar.  Of  nei- 
ther of  these  dauses,  however,  does  she  com- 
plain, but  it  is  of  that  danae  of  the  contract 
which  provides  that  she  shall  have  no  part 
in  ber  husband's  estate  (either  that  which 
he  then  possessed  or  might  thereafter  ac- 
quire), upon  his  death,  althou^  It  express- 
ly provides  that  any  property  sbe  may  pos- 
sess at  ber  death  shall  pass  to  her  husband, 
if  living,  and  if  not  living,  to  his  heirs.  In 
othor  words,  under  this  contract  all  of  ber 
eis;are  passed  to  h'.m  or  his  heirs  upon  h« 
do;i:h,  wherfas  ujv>n  his  death  sbe  Is  to  re- 
cifive  n<>  part  of  his  estato  whatever.  It 
has  been  rei^^atodly  held  that  a  woman  may 
Tvsoase  her  rights  :n  her  intended  husband's 
piv^x^ny.  but  suci  a  cocrract  mast  be  free 
ftv>m  fraud  or  Kisrepresentatlon  or  the  prac- 
tlc«  of  divcit  oa  the  part  of  the  hosliand. 
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most  be  reasonable  in  Its  provlBlons,  and 
entered  Into  with  the  best  of  good  faith  on 
the  part  of  both.  Such  an  agreement,  when 
fairly  made,  should  be  upheld,  but  If  there 
are  circumstances  which  tend  to  show  that 
the  wife  has  been  deceived  or  overreached. 
It  should  be  set  aside;  and,  where  the  con- 
tract shows  npon  its  face  that  it  Is  unjust  or 
unfair,  the  burden  has  Invariably  been  plac- 
ed upon  the  husband  or  his  representatives 
to  show  that  It  was  fairly  procured,  and  that 
the  wife  was  not  overreached  or  deceived  In 
the  execntlon  thereof.  The  rule  Is  thus  most 
admirably  stated  in  21  Cyc,  p.  1250:  "Courts 
of  equity  will  take  Into  consideration  the 
adequacy  of  the  provision  for  the  wife,  since 
antenuptial  agreements  wherein  the  wife  re- 
leases her  rights  In  the  husband's  estate 
should  be  reasonable  In  their  terms.  To  de- 
termine the  fairness  and  reasonableness  of 
the  agreement  all  of  the  circumstances,  such 
as  the  wealth  of  the  husband,  the  existing 
means  of  the  wife,  the  age  of  the  parties, 
and  the  prospective  wife's  full  and  clear 
knowledge  and  understanding  of  the  nature 
and  meaning  of  the  terms  of  the  contract 
are  properly  regarded.  Good  faith  Is  the 
cardinal  principle  In  such  contracts.  If  the 
provision  made  for  the  wife  Is  unreasonably 
disproportionate  to  the  means  of  the  husband, 
the  presumption  of  designed  concealment  Is 
raised,  and  the  burden  of  disproving  the 
same  Is  upon  him." 

This  principle  is  in  perfect  accord  with  the 
reported  decisions  of  our  courts.  In  the  case 
of  Maze's  Ex'r  v.  Maze,  99  S.  W.  336,  30  Ky. 
Law  Rep.  679,  the  marriage  contract,  unfair 
to  the  wife  in  its  terms,  was  set  aside  be- 
cause of  the  failure  of  the  representatives  of 
the  husband  to  show  that  It  was  understood 
by  the  wife  at  the  time  she  signed  It  In 
BroolES  V.  Brooks,  58  S.  W.  450,  22  Ky.  Law 
Rep.  555,  the  contract  was  set  aside  because 
the  wife  had  been  induced  to  sign  it  to  pacify 
the  opposition  of  her  busband's  children  by  a 
former  marriage,  and  that  It  was  executed 
for  such  a  purpose.  In  Simpson  v.  Simpson's 
Ex'r,  94  Ky.  586,  23  S.  W.  361,  the  antenup- 
tial contract,  which  made  some  slight  provi- 
sion for  the  wife,  was  set  aside  because.  Judg- 
ing from  the  contract  Itself  and  the  circum- 
stances under  with  it  had  been  executed,  the 
wife  was  overreached.  The  principles  an- 
nounced In  these  three  foregoing  cases  are  in 
harmony  and  accord  with  the  opinions  of 
courts  of  last  resort  in  other  states,  notably 
New  York  and  Pennsylvania.  The  contract 
under  consideration  is  very  unreasonable,  in- 
equitable, and  unfair  In  dealing  with  the 
wife.  In  fact  it  Is  more  unconscionable  and 
unjust  to  the  wife  than  any  marriage  con- 
tract to  which  our  attention  has  been  called ; 
and,  being  such,  the  law  casts  upon  the  rep- 
resentatives of  Judge  Tilton  the  burden  of 
showing  that  at  the  time  of  its  execution 
appellee  understood  the  nature  and  extent 
of  ber  prospective  husband's  estate,  and  the 
value  of  her  marital  rights  therein,  which 


she  was,  by  its  terms,  surrendering.  Dr. 
Brown  testifies  that  he  did  not  know  the 
nature  and  value  of  Judge  Tilton's  estate, 
although  he  considered  him  a  man  in  good 
circumstances  for  a  Robertson  county  farm- 
er, yet  he  did  not,  according  to  bis  testimony, 
discuss  this  view  of  the  contract  or  transac- 
tion with  Mrs.  Tilton.  But  it  is  argued  that 
it  must  be  presumed  that,  having  lived  in 
that  locality  for  some  time  before  her  mar- 
riage, and  In  his  Immediate  family  for  more 
than  a  year  before  her  marriage,  she  was 
bound  to  know,  at  least  to  some  extent,  the 
nature  and  value  of  bis  estate.  To  this  we 
answer  that  presumptions  will  not  be  in- 
dulged in  order  to  establish  a  state  of  facts, 
that  would  cast  a  wife,  after  more'  than  30 
years'  faithful  service,  i>ennlles8  upon  the 
world.  Neither  does  the  doctor  pretend  to 
say  that  be  explained  to  her  what  ber  marital 
rights  were  In  the  property  of  her  prospec- 
tive husband,  and  of  which  this  contract  was 
totally  depriving  her.  On  the  contrary,  his 
whole  aim  seemed  to  be  to  explain  to  and 
satisfy  her,  to  use  bis  own  language,  "of  the 
necessity  for  the  peace  offering  In  the  neigh- 
borhood on  account  of  the  young  people  liv- 
ing there."  When  this  contract  is  considered 
In  the  light  of  the  circumstances  under  which 
it  was  executed,  and  the  relation  in  which 
the  parties  were  situated  at  the  time,  their 
station  in  life,  education,  and  advantages,  we 
are  constrained  to  the  belief  that  appellee 
did  not  understand  its  terms,  but  executed, 
same  under  the  mistaken  belief  that  it  was 
a  "peace  offering,"  prepared  for  the  express- 
purpose  of  preventing  trouble  between  her- 
self and  the  children  of  Judge  Tilton.  Such 
a  contract  could  only  be  sustained  by  evi- 
dence of  the  most  positive  character,  to  the- 
effect  that  its  terms  were  fully  comprehend- 
ed, understood,  and  acquiesced  In.  No  testi- 
mony of  such  a  character  is  Introduced  In 
this  case. 

Lastly  it  is  urged  in  argument  that,  after 
the  execution  of  the  contract,  appellee  had 
more  than  two  months  within  which  to  advise- 
herself  as  to  her  rights  before  she  entered 
into  her  marriage  with  the  Judge,  and  tliat 
therefore  she  must  have  been  satisfied,  else- 
she  would  have  made  complaint  This  argu- 
ment is  without  force.  The  contract  had 
been  signed,  and  passed  from  her,  and  un- 
doubtedly the  same  Influence  which  induced 
ber  to  sign  it  operated  to  lull  her  into  si- 
lence and  acquiescence,  not  only  during  the 
two  succeeding  months,  but  during  the  32' 
years  which  followed.  The  question  is  not 
was  she  satisfied?  but,  was  she  deceived?  It 
was  not  until  after  her  husband's  death  that 
she  realized  and  understood  bow  cruelly  she 
had  been  Imposed  upon  and  deceived  in  the 
execution  of  this  contract,  and  how  helpless 
and  poverty  stricken  It  left  her  In  her  old 
age,  after  a  life  of  service  and  devotion. 
Equity  to  the  wife  demands  that  this  con- 
tract be  canceled  and  held  for  naught,  and' 
appellee  awarded  that  Interest  in  the  estate- 
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of  ber  hnsband  to  which,  under  the  law,  she 
Is  entitled. 

The  Jadsment  Is  reversed  and  cause  re- 
manded, with  Instruction  to  the  trial  court  to 
enter  judgment  In  conformity  with  this  opin- 
ion. 


BOBE^RTSON  et  al.  v.  ROBERTSON'S 

TRUSTEE  et  al. 

(Court  of  Appeals  of  Kentucky.    Noy.  11,  1908.) 

1.  Tbusts  ({  218*)— Makaoexsnt  of  Tbuot 
Estate— iNVEBTinsNT— Losses— LiABEcrrr. 

In  the  absence  of  a  statute,  a  trustee  in- 
vesting trust  funds  in  banlc  sto<^  is  liable  for 
the  loss  sustained  by  the  depreciation  of  the 
stock,  notwithstanding  his  good  faith  in  making 
the  investment. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent. 
Dig.  i  310;    Dec  Dig.  {  218.»] 

2.  Tbusts  (|  217*)— Manaoement  or  Tbubi 
Estate— Investment— Losses— Liability. 

Under  Ky.  St.  1903,  8  4706,  authorizing 
trustees  to  invest  trust  funds  in  dividend-paying 
securities  of  any  railroad  or  other  corporation 
which  has  been  in  operation  for  more  than  10 
years,  etc.,  a  trustee  cannot  invest  funds  in 
bank  stock  unless  the  bank  has  been  in  opera- 
tion for  more  than  10  years. 

[Bid.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  I  307;    Dec.  Dig.  {  217.*] 

Appeal  from  Circuit  Court,  Shelby  County. 

"To  be  offlcially  reported." 

Action  by  Oeorge  T.  Robertson  and  others 
against  Mary  Ann  Robertson's  tmstee  and 
others.  From  a  Judgment  for  defendants, 
plaintiffs  appeal.    Reversed  and  remanded. 

P.  J.  Beard,  for  appellants.  J.  C.  Beckham 
ft  Son  and  Beard  &  Marshall,  for  appellees. 

BARKER,  J.  The  learned  trial  Judge  in 
his  opinion  In  this  case  makes  the  following 
statement  of  facts,  upon  which  the  legal  Is- 
sues turn,  which  we  adopt  as  our  own:  "The 
defendant  S.  S.  Weakley  as  trustee  of  Mary 
Ann  Robertson,  In  1901  invested  $1,300  of 
trust  funds  in  bis  hands  in  26  shares  of  the 
stock  of  the  Bank  of  Waddy,  which  began 
business  In  January,  1900.  In  his  settlement 
in  the  county  court  he  was  credited  by  this 
investment.  The  cestui  que  trust  having 
died,  this  action  in  equity  is  brought  by  par- 
ties interested  in  the  estate  to  surcharge  his 
settlement,  and  make  him  liable  for  the  bank 
stock  Investment,  it  having  become  worthless. 
Upon  this  record  there  can  be  no  doubt  that 
the  trustee  made  the  investment  in  perfect 
good  faith,  and  that  it  was  such  as  a  prudent 
business  man  would  make  in  his  own  affairs, 
and  to  secure  a  certain  support  for  himself 
and  family.  The  evidence  shows  conclusively 
that  when  the  trustee  invested  the  money,  the 
stock  was  generally  regarded  as  worth  as 
much  or  more  than  he  gave  for  It.  The  di- 
rectors were  regarded  as  good  business  men, 
and  men  of  means  and  fine  business  standing 
were  interested  in  the  bank  as  officers  and 
stockholders.     It  was  then  a  good  dividend- 


paying  stock,  and  continued  to  be  until  July, 
1905.  The  trustee  owned  stock  in  the  bank, 
individually;  In  fact  purchased  some  for 
himself  after  the  trust  Investment  was  made, 
and  not  long  before  the  bank  made  an  as- 
signment Other  trustees  besides  the  defend- 
ant Invested  trust  funds  in  the  stock  of  the 
bank,  which  was  finally  wrecked  by  the  cun- 
ning dishonesty  of  Its  cashier."  The  question 
arising  for  adjudication  upon  the  foregoing 
statement  of  fact  is  whether  or  not  the  appel- 
lee was  liable  for  the  loss  of  the  trust  fund 
in  bis  hands,  caused  by  the  Investment  hi 
the  stock  of  the  wrecked  Bank  of  Waddy. 
It  Is  clear  that  the  trustee,  under  the  rule 
prevailing  in  this  state  prior  to  the  enactment 
of  the  statute  which  we  shall  hereafter  dis- 
cuss, would  be  liable  for  the  loss  sustained. 
In  the  case  of  Smith  v.  Smith,  7  J.  J.  Marsh. 
238,  the  guardian  was  held  liable  for  the  de- 
preciation of  16  shares  of  stock  in  the  Bank 
of  Kentucky,  which  be  bad  purchased  with 
his  ward's  money;  and  in  Clark  et  ox.  v. 
Andersou,  13  Bush,  111,  it  was  held  that  the 
Investment  by  the  trustee  of  the  funds  of  his 
cestui  que  trust  in  second  mortgage  bonds  of 
the  Louisville,  Cincinnati  &  Lexington  R.  R. 
Company  was  unauthorized,  and  the  loss  cast 
upon  the  trustee.  In  that  case.  Chief  Justice 
Lindsay,  speaking  for  the  court,  said:  "In 
this  state  trust  funds  may  be  loaned  on  per- 
sonal security  when  it  is  ample  and  sufficient 
(Hlgglns  v..  McClure,  7  Bush,  381;  Clay  v. 
Clay,  3  Mete.  548),  and  may  be  Invested  in 
certain  public  securities  (Myer's  Supp.  264: 
Gen.  St.  508),  with  the  sanction  of  a  court 
of  equity;  but  no  Judicial  precedent  or  stat- 
utory regulation  will  Justify  their  investment 
in  the  stock  or  bonds  of  private  corporations, 
and  bonds  secured  by  a  second  mortgage  on 
the  roadbed  and  other  property  of  a  railway 
company  are  peculiarly  objectionable."  The 
opinion  in  Durrett's  Guardian  v.  Common- 
wealth, 90  .Ky.  312,  14  S.  W.  189,  does  not 
Justify  the  investment  by  the  guardian  of  his 
ward's  money  in  the  stock  of  a  bank  as  an 
original  proposition.  It  is  there  held  that 
inasmuch  as  the  funds  were  originally  invest- 
ed by  the  ancestor  in  bank  stock,  and  In  this 
shape  came  to  the  guardian's  bands,  he  was 
Justified  in  selling  the  bank  stock  which  had 
begun  to  depreciate,  and  in  investing  the  pro- 
ceeds in  other  bank  stock  which  appeared  a 
safer  investment  In  q>eaklng  of  the  duty  of 
a  trustee,  in  the  opinion  under  consideration, 
it  is  said:  "Mere  good  faith,  while  requisite 
and  commendable,  Is  not  all  that  Is  required 
of  such  a  fiduciary.  He  must  l>e  competent 
also.  While  it  is  his  duty  to  make  the  ward's 
estate  as  productive  as  a  prudent  use  will 
admit,  yet  he  must  do  so  in  conformity  to 
law.  He  must  possess  such  legal  knowledge 
as  is  needful  to  the  proper  execution  of  the 
trust"  Again :  "It  is  the  duty  of  the  guard- 
Ian  to  make  the  estate  productive,  and  he 
may  therefore,  in  a  prudent  manner,  loan  out 
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the  money  of  tbe  ward,  taUng  solvent  person- 
al security.  In  such  a  case  he  will  not  be 
held  liable  If  a  loss  results  without  neglect 
upon  his  part  In  preventing  It."  The  case 
turned  upon  the  right  of  tbe  guardian  to 
change  the  security,  and  there  is  nothing 
said  by  the  court  which  would  authorize  the 
assumption  that  the  trustee,  as  an  original 
proposition,  had  the  right,  as  the  law  then 
stood,  to  invest  tbe  trust  fund  in  the  stock 
of  a  private  banking  corporation.  From  tbe 
foregoing  authority  It  is  clear  that,  unless 
the  trustee  is  authorized  by  the  statute  now 
in  force  In  this  state  bearing  upon  the  ques- 
tion in  hand,  he  cannot  escape  liability  In  the 
instance  before  us.  Tbe  statute  relied  upon 
to  justify  the  investment  is  contained  in  sec- 
tion 4706  of  the  Kentucky  Statutes  of  1903, 
which  is  as  follows:  "That  it  shall  be  lawful 
for  persons  or  corporations  holding  funds  in 
a  fiduciary  capacity  for  loan  or  investment, 
to  invest  the  same  in  real  estate,  mortgage 
notes  or  bonds,  or  in  such  other  interest- 
bearing  or  dividend-paying  securities  as  are 
regarded  by  prudent  business  men  as  safe 
Investments,  and  to  make  loans  with  such 
securities  as  collateral ;  but  such  funds  shall 
not  be  invested  in  the  bonds  or  securities  of 
any  railroad,  or  other  corporation,  unless 
such  railroad,  or  other  corporation,  has  been 
in  operation  more  than  ten  years,  and,  dur- 
ing that  time,  has  not  defaulted  In  the  pay- 
ment of  principal  or  Interest  on  its  bonded 
debt,  or  be  Invested  In  the  bonds  of  a  county, 
district,  town  or  city  that,  within  ten  years, 
has  defaulted  in  tbe  payment  of  the  interest 
or  principal  of  its  bonded  debt;  and  a  fidu- 
ciary shall  account  for  all  interest  or  profit 
received." 

It  is  c<mfldently  urged  that  the  foregoing 
statute  authorizes  the  Investment  by  the  trus- 
tee of  the  trust  fund  in  the  stock  of  the 
Bank  of  Waddy;  it  being  said  that  this  is 
permitted,  in  the  following  general  language 
succeeding  the  specific  enumeration  of  the 
property  authorized  by  name,  to  wit: 
"•  •  •  Or  in  such  other  interest-bearing 
or  dividend-paying  securities  as  are  regarded 
by  prudent  business  men  as  safe  Investment, 
and  to  make  loans  with  such  securities  as 
collateral."  It  is  contended  that  bank  stock 
is  a  dividend-paying  security,  and  is  Included 
in  the  general  language  following  the  specific 
enumeration.  But  the  appellant  insists  that, 
even  admitting  this  part  of  appellee's  conten- 
tion to  be  sound,  the  Investment  in  question 
Is  included  In  the  prohibition  of  the  invest- 
ment of  trust  funds  In  the  bonds  or  securi- 
ties of  any  railroad,  or  other  corporation,  un- 
less  such  railroad,  or  other  corporation,  has 
been  in  operation  more  than  10  years,  and 
during  that  time  has  not  defaulted  in  tbe  pay- 
ment of  principal  or  interest  on  its  bonded 


debt  We  are  Inclined  to  believe  that  the 
contention  of  the  appellant  is  sound,  and 
that,  in  order  that  a  trustee  may  be  justified 
In  the  investment  of  trust  funds  in  bank 
stock,  the  corporation  must  have  been  in  op- 
eration more  than  10  years.  We  cannot  give 
our  assent  to  the  proposition  that  tbe  invest- 
ment of  trust  funds  in  bank  stock  Is  permit- 
ted under  the  general  words  "or  dividend- 
paying  securities,"  and  yet  not  Included 
in  the  inhibition  of  Investing  in  the  securities 
of  other  corporations,  unless  such  corpora- 
tions have  been  in  operation  more  than  10 
years.  The  object  of  the  statute  Is  to  render 
the  Investment  of  trust  funds  as  secure  as 
possible  on  the  one  hand,  and  at  tbe  same 
time  to  widen  the  field  of  investment  as  far 
as  is  reasonably  consistent  with  safety.  One 
of  the  best  securities  for  the  integrity  of  the 
fund  is  the  fact  thilt  the  corporation  has 
stood  the  test  of  time.  This  time  test  is 
fixed  by  the  Legislature  at  10  years,  and 
this  was  considered  necessary  to  prove  the 
safety  and  solvency  of  the  corporation  in 
question.  There  is  every  reason  for  fearing 
for  the  safety  of  funds  invested  in  a  newly 
embarked  banking  venture;  but,  after  time 
has  demonstrated  the  capacity  of  the  officials 
to  manage  the  corporation,  their  honesty  and 
Integrity,  and  also  that  the  business  can  be 
made  profitable  at  a  given  place  for  a  long 
period  of  ttme,  then  it  is  that  the  law  con- 
siders that  trust  funds  may,  with  reasonable 
safety,  be  invested  therein. 

We  are  not  willing,  on  the  one  hand,  to 
widen  by  interpretation  the  field  for  the  In- 
vestment of  trust  funds,  without  also  by  in- 
terpretation holding  fast  to  the  safeguards 
which  the  Legislature  has  thrown  around 
snch  investments.  We  see  no  more  reason 
for  permitting  tbe  Investment  in  bank  stock 
under  the  general  language  in  the  first  part  of 
the  statute  than  there  is  for  including  it  also 
in  the  inhibition  of  the  general  language  fol- 
lowing the  specific  enumeration  in  tbe  latter 
part.  The  doctrine  of  ejusdem  generis  ap- 
plies equally  to  the  two  instances.  It  seems 
to  us  that,  assuming  for  the  purposes  of  this 
case  that  bank  stock  is  legitimate  property 
for  the  Investment  of  trust  funds  under  the 
permissive  part  of  the  statute,  it  is  also  in- 
cluded in  the  inhibitory  part,  and  that,  before 
a  trustee  is  permitted  to  Invest  the  funds  of 
his  cestui  que  trust  In  stock  of  private  bnsl- 
nesB  corporations,  these  must  have  fulfilled 
the  requirements  of  the  statute  as  to  the 
time  of  their  existence.  This,  it  is  admitted, 
the  Bank  of  Waddy  had  not  done:  and 
therefore  it  follows  that  the  Investment  was 
not  justified. 

For  these  reasons  the  judgment  of  the 
trial  court  is  reversed,  for  further  proceed- 
ings consistent  with  this  opinion. 
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WEBSTEK  T.  CrrX  OF  VANCEBURG. 
(Ccmit  of  Appeals  of  Kcntnckr-    Nor.  12.  1906.) 

1.  MCVICIPAI.  COKPO«ATI0318  (i  764*)  —  Dk- 

rzcTs  Of  Stseeis — Sidewai,k8— Use  bt  Ve- 
hicles— ^Ljabiutt  fob  Ihjitkt. 

A  citr's  ndnralka  aie  intended  solely  for 
die  use  of  pedestruns.  and.  whHe  Otev  most  be 
kept  in  reaconably  safe  lenur  for  nch  aw,  the 
dry  is  not  bound  to  ke«p  mem  fit  for  the  nae  of 
v^des  aiso.  and  if  dnreis  nee  tlian  for  pas- 
sage at  wacoca  tliey  do  ao  at  their  periL 

fEd.  NotCL— For  other  eases,  ace  Municipal 
Corporaticns,  Dec  Dig.  |  764.*] 

2.  McxiciPAi.  CospOEATioKS  (i  764*)  —  Db- 
ncTB  n  Stbeeib— SiDEWAUS— Use  bt  Tb- 

BlCnjEB — ACQCUSCXXCB  OF  ClTT. 

The  fact  that  sidewalka  had  been  oaed  by 
vefaic^ea  for  many  years  with  the  acqniegcence 
of  the  city  would  not  render  the  dty  liable  for 
injuries  to  driveis  betauae  the  sidewalks  wne 
not  fit  for  veUdca. 

(Ed.  Note.— For  other  caaesL  see  Monidpa] 
CorpontioBs,  Dec  Dig.  f  764.*] 

3.  McTnciPAi.  CoEPOBAJioss  (I  76**)  —  De- 
rBCTS  ni  Stbeetb— SiDEWAUM— Use  bt  Ve- 

HlCIJiS— DUTT  OF  CiTT   TO   FtTBUlSH   BOAD- 
WAT. 

That  the  only  practicable  way  for  wagons 
to  reach  a  railroad  depot  was  by  using  the  side- 
walk did  not  render  the  dty  liaUe  for  injniies 
to  a  driT«r  eansed  by  the  sidewalk  being  unfit 
far  such  ose,  as  the  dty  was  not  legally  boond 
to  proride  a  roadway  for  such  purpose. 

[Ed.  Xote.— For  other  casea,  see  Monidpal 
Coipotatiaaa.  Dec  Dig.  f  764.*] 

Appeal  from  Cliciiit  Oomt,  Lewis  CoimtT. 

"To  be  offidallr  reported." 

Action  hy  John  M.  Webster  against  the 
dty  of  Tanceborg.  Jadgment  for  defendant, 
and  plaintUt  appeals^    Affirmed. 


Allan  D.  Colcv  for  appellaat. 
for  appellee. 


R.  D.  wn- 


O'REAR,  J.  Tlie  CbcBBpeake  *  <Milo  Rail- 
way freight  depot  in  Vancebnrg  is  situated 
on  Main  street,  alongside  of  whidi  la  a  pare- 
ment.  The  lay  of  the  land  is  sodi  that  In 
getting  freight  into  the  depot  for  dtlpment. 
and  in  getting  it  out  for  delireiy  In  town, 
teamsteiB  bare  for  years  crosaed  the  pare- 
ment  in  taking  their  wagons  and  drays  up  to 
the  depot  bollding  to  load  and  unload  freight. 
Appellant,  who  was  a  drayman,  loaded  bis 
dray  with  baled  bay  from  the  depot,  or  a  car 
hy  It,  and  for  that  porpose  and  his  own  con- 
renlence  had  driven  his  dray  upon  the  pave- 
ment. In  driving  off  the  pavement  the  wheds 
of  his  dray  dropped  off  at  the  pavement  curb- 
ing, one  before  the  other,  which  was  a  foot 
or  more  lower  at  that  point  than  the  side- 
walk. From  the  jar  thos  caused  appellant 
was  thrown  to  the  ground  and  sustained  a 
serious  injury  to  bis  shoulder.  He  sued  the 
dty.  because  it  had  neglected  to  so  repair  the 
pavement  at  that  point  as  to  make  it  reason- 
ably safe  for  its  use  by  wagons  having  occa- 
sion to  go  to  the  freight  depot.  Upon  the 
evidecce  showing  the  foregoing  state  of  facts, 
the  trial   court  peremptorily   instructed  the 


Jury  to  retam  a  verdict  for  the  defendant 
dty,  of  wUdi  appdlast  «*""p'««'««  on  this 
appeaL 

The  ddewBOs  of  a  Otj  are  intended  sole- 
ly Cor  the  nae  of  pedestrians.  While  tbey 
most  be  kept  in  rcaaonaMy  safe  repair  for 
sndi  nae,  the  dtr  la  not  bound  to  keep  them 
fit  for  the  nae  of  vritides  also.  If  drivers 
of  Tdudea  nerertfadeas  use  fbem  for  passage 
of  their  wagons,  they  must  do  so  at  their 
poll.  Nor  does  the  fact  that  Ute  pave- 
ments have  been  ao  naed  by  Ote  acquiescence 
of  the  dty  for  many  years  affect  its  liability 
In  the  matter,  ao  far  as  vdiide  drlTciB  are 
coDcemed.  ^ 

It  is  argued  that  tlie  way  naed  bj  appel- 
lant was  the  only  practicable  way  for  wagons 
to  reach  the  depot  Be  that  as  It  may,  the 
dty  was  not  legally  boond  to  provide  a  road- 
way for  wagons  to  the  railroad  depot,  and  is 
not  Uable  for  a  faOnre  to  do  sol  If  the  driv- 
er of  the  wagon  saw  proper  to  use  ways  not 
provided  for  such  vdiides,  he  has  no  legal 
complaint  against  the  dty  that  th^  wer«  not 
fit  for  the  ose  to  which  be  was  putting  tbem. 
A  dty'a  legal  duty  is  not  to  fnmiafa  streets, 
evoi  where  tber  may  be  needed;  bat  it  is  to 
keep  socb  as  It  does  fumlsb  In  a  reasonably 
safe  condition  for  nae  for  purposes  tar  which 
they  are  provided— aidewalks  tot  pedntrlans; 
roadways  for  Tefaides  and  h/mea. 

Jndgmoit  affirmed. 


BAILEY  r.  COMMONWEALTH. 
(Court  of  Appeals  of  Koitndiy.    Nov.  12. 1908.) 

1.  ExBEZZLKMKrr  (I  28*)— iRDiCTXBifT— Req- 
uisites. 

Cr.  Code  Prac  f  124.  reqoires  that  an  in- 
dictment be  direct  and  certain  as  to  the  party 
and  offenae  charged,  the  cooaty  where  com- 
mitted, and  the  particular  drcmnstances  there- 
of, if  neceaaary.  to  constitute  a  complete  of- 
fense: and  section  135  dedaies  that  it  shall 
be  safficient  to  allege  larceny  or  embexxlemeat 
of  money,  wiihoat  spedfjing  the  coin,  namber. 
or  kind  thereof.  Heli.  that  an  indictment 
diarging  that  defendant,  wliile  treasurer,  secre- 
tary, and  general  manager  of  a  certain  cor- 
poration, and  intrusted  with  its  money,  chat- 
tels, and  effects,  embezzled  and  unlawfully  and 
fraudolentlj  converted  to  his  own  use.  with  in- 
tent to  deprive  the  corporation  of  the  same,  its 
money,  effects,  and  property,  a  more  particular 
description  of  which  ia  unknown  to  the  grand 
jury,  to  the  amount  of  $500,  was  snffident  to 
withstand  a  demurrer. 

TBd.  Note. — For  other  cases,  see  Bknbezzle- 
ment.  Cent.  Dijt.  {  42:  Dec  Dig.  {  28j*  Indict- 
ment and  Information,  Cent.  Dig.  {  279.] 

2.  Ikdictmxkt  akd  ImroKHATioH  a  119*)  — 
Chabges  Not  SuTnciKini.T  Puadeo — Sm- 

FI-rSAGE. 

If  an  indictment  is  snffident  to  witiistaad 
a  demurrer  as  to  all  facts  constituting  a  com- 
plete offense,  other  charges,  not  sufficiently 
pleaded  to  stand  alone,  may  be  regarded  as  anr- 

plusa?e. 

[Kd.  Note.— Fcr  other  cases,  see  Indictment 
and  Information.  Cent.  Dig.  {  314;  Dec  Dig. 
i  119-*! 
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a.  Indictment  and  Ikfobmation  Q  120*)  — 

C1BCUM8TANCE8  OF  THE  Offense. 

Under  Cr.  Code  Prac.  §  124,  requiring  that 
an  indictment  shall  be  definite  and  certain  aa 
to  the  particular  circumstances  of  the  offense 
chaned,  an  allegation,  in  an  indictment  for  em- 
&esElement  by  a  corporate  officer,  as  to  the  ef- 
fects and  property  of  the  corporation  alleged  to 
have  been  embesnsled,  not  specifically  described, 
should  be  disregarded  as  surplusage. 

[Ed.  Note. — For  other  cases,  see  Indictment 
«nd  Information,  Cent.  Dig.  i  S15;  Dec.  Dig. 
f  120.»I 

4.  Embezzlement  (8  35*)— Indictment— Con- 
stbuction. 

An  allegation  in  an  indictment  for  embez- 
zlement that  defendant  fraudulently  converted 
the  money  and  property  in  question  "to  his  own 
uye  and  to  the  use  of  other  persons,"  not  de- 
scribed, should  be  limited  to  the  inquiry  as  to 
•conversion  to  defendant's  own  use. 

(E}d.  Note.— For  other  cases,  see  Embezzle- 
ment, Dec.  Dig.  f  35.*] 

6.  Embezzlement  ({  33*)  —  Cobforate  Of- 

FIOEK— CONVEBBION   TO   USE  OF  OtHEBS— IN- 
DICTMENT. 

Under  Ky.  St  1908,  {  1202,  authorizing 
«onvlction  of  a  corporate  officer  for  conversion 
of  its  property  to  the  use  of  others,  an  indict- 
ment charging  such  offense  must  name  the  per- 
sons to  whose  use  the  property  has  been  convert- 
ed, or  otherwise  describe  them,  if  unknown  to 
'the  grand  jury,  so  that  they  may  be  identified. 

[E2d.  Note.— For  other   cases,  see  Embezzle- 
■ment,  Dec.  Dig.  {  33.*] 
C  Cbiminal  Law  (S  147*)— Elements  of  Of 

FEN8E— Time— Limitations. 

Tliere  being  no  limitation  against  a  prosecu- 
tion of  an  officer  of  a  corporation  for  embez- 
zlement of  its  funds,  which  is  a  felony,  time  is 
not  a  necessary  element  of  the  offense,  further 
than  that  the  offense  must  have  been  committed 
ibefore  indictment  found. 

[Ed.    Note.— For   other   casea,    see   Criminal 
Jjavf.  Dec  Dig.  §  147.*] 
~7.  Indictment  and  Infobmation  (§  121*)  — 

Bill  of  Pabticulabs. 

Where  an  indictment  for  embezzlement, 
-though  sufficient  to  withstand  a  demurrer,  con- 
tained a  mere  general  chari^  and  did  not  dis- 
close the  particular  transaction  which  would  be 
asserted  against  accused,  his  remedy  was  by  ap- 
plication for  a  bill  of  particulars. 

[Ed.  Note.— For  other  cases,  see  Indictment 
And  Information,  Cent.  Dig,  i  816:  Dec.  Dig. 
8  121;*    Criminal  Law,  Cent.  Dig.  |  1378.] 

5.  Indictment  and  Infobmation  (f  121*)  — 
Bill  of  PABTicnLABS— Reqdisites. 

Where  a  bill  of  particulars  is  applied  for 
in  a  criminal  case.  It  should  not  be  so  loose  as 
to  constitute  a  drag  net,  so  that  accused  may  be 
surprised  at  the  trial ;  nor  is  the  common- 
wealth required  to  specify  exact  dates,  nor  state 
circumstances  with  such  absolute  precision  as 
may  hamper  it  in  presenting  its  case. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  i  316;  Dec.  Dig. 
{  121;*    Criminal  Law,  Cent.  Dig.  {  137^] 

-0.  Indictment  aMd  Information  (g  121*)  — 
Bill  of  Pabticulabs— Discretion. 

Whether  a  bill  of  particulars  will  be  order- 

~ed  in  a  criminal  case  rests  in  the  sound  judicial 

.discretion  of  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Indictment 

and  Information,  Cent.  Dig.  g  316;    Dec.  Dig. 

I  121  :*    Criminal  Law,  Cent.  Dig.  §  1378.J 

10.  Criminal  Law  (§  1149*)  —  Appeal  —  Re- 
view— Discretion — Bill  of  Pabticulabs. 
Th°  diorretion  of  a  trial  judge  in  ruling  on 
an  application  for  a  bill  of  particulars  m  a 


criminal  case  is  reviewable,  and  subject  to  cor- 
rection if  abused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  3041 ;    Dec.  Dig.  I  1149.*] 

11.  Cbiminal  Law  (§  753*)— Peremptory  In- 
STBUcmoNS— Insufficiency  of  E)vidence. 

Where  an  indictment  against  an  officer  of  a 
corporation  alleged  embezzlement  of  its  funds 
by  a  conversion  thereof  to  his  own  use,  but 
there  was  no  evidence  that  he  had  ever  benefited 
by  any  of  the  corporation's  money,  the  court 
erred  in  refusing  a  peremptory  Instruction  to 
find  him  not  guilty. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  1727 ;   Dec.  Dig.  {  753.*] 

12.  Indictment  and  Information  (|  132*) — 
Acts  Constituting  Offense— Election. 

Where,  in  a  prosecution  for  embezzlement 
the  commonwealth  elected  to  rely  on  a  specified 
transaction  to  secure  a  conviction,  it  should 
have  been  confined  thereto. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  431;  Dec.  Dig. 
8  132.*] 

13.  Embezzlement  (8  44*)  —  Corporate  Of- 
FiOEBS— Elements  of  Offense. 

Where  defendant  as  manager  of  a  cori>ora- 
tion,  bought  certain  real  estate  for  it  through  a 
real  estate  agent,  the  fact  that  he  paid  an  alleg- 
ed excessive  price,  in  the  absence  of  proof  of  a 
fraudulent  purpose,  or  that  accused  benefited 
frota  the  transaction  at  the  expense  of  the  cor- 
poration, was  insufficient  to  sustain  an  indict- 
ment for  embezzlement  charging  conversion  of 
the  corporation's  funds  to  his  own  use. 

[EM.  Note. — For  other  cases,  see  Embezzle- 
ment Dec.  Dig.  8  44.*] 

14.  Criminal  Law  (5  371*)— Evidence— Other 
Offenses. 

In  a  prosecution  of  a  corporate  officer  for 
a  particular  embezzlement  alleged,  letters  writ- 
ten by  him  to  the  corporatioipB  president,  ad- 
mitting other  wrongdoing  with  reference  to  the 
corporation's  affairs,  were  inadmissible  under 
the  rule  that  proof  of  other  offenses  is  irrele- 
vant, subject  to  an  exception  when  such  evidence 
shows  the  motive  for  the  particular  offense  on 
trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  832 ;  Dec.  Dig.  8  371.*] 

Appeal  from  Circuit  Court,  Hopkins 
County. 

"To  be  ofBctally  reported." 

I.  Bailey,  St.,  was  convicted  of  embezzle- 
ment, and  he  appeals.  Reversed  and  re- 
manded. 

Jonson  &  Jennings  and  Waddlll  &  Demp- 
aey,  for  api>ellant  James  Breathitt,  At^. 
Gen.,  Theo.  B.  Blakey,  and  Ruby  Laffoon,  for 
the  Commonwealth. 


O'REAR,  C.  J.  This  appeal  Is  prosecuted 
from  a  conviction;  the  charge  being  embez- 
zlement 

Appellant  was,  and  for  many  years  had 
been,  treasurer,  secretary,  and  general  man- 
ager of  the  Relnecke  Coal  Company,  a  cor- 
poration whose  place  of  business  was  at 
MadlsonvUle,  Ky.  The  Indictment,  following 
substantially  the  Kentucky  statute  against 
the  crime  of  embezzlement,  charged  that  ap- 
pellant, while  such  oflBcer  of  the  corporation 
named,  and  being  intrusted  with  Its  money, 
chattels,  and  effects,  bad  embezzled,  and  un- 
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lawfully  and  fraudulently  converted  to  his 
own  use,  with  Intent  to  deprive  that  corpora- 
tion of  same.  Its  money,  effects,  and  prop- 
erty, a  more  particular  description  of  which 
was  unknown  to  the  grand  Jury,  to  the 
amount  of  $500.  A  demurrer  to  the  Indict- 
ment was  overruled.  Appellant  complains 
that  the  indictment  was  too  vague  and  un- 
certain to  apprise  him  of  the  particular  of- 
fense charged  and  to  put  him  on  notice  of 
what  the  commonwealth  would  attempt  at 
the  trial  to  prove.  While  our  Criminal  Code 
of  Practice  requires  the  Indictment  to  be  di- 
rect and  certain  as  to  (1)  the  party  charged, 
(2)  the  offense  charged,  (3)  the  county  in 
which  the  offense  was  committed,  and  (4) 
the  particular  circumstances  of  the  offense 
charged,  if  they  be  necessary  to  constitute  a 
complete  offense  (section  124,  Cr.  Code  Prac), 
yet  by  section  135,  Id.,  it  is  made  sufficient 
to  allege  the  larceny  or  embezzlement  of 
money,  without  specifying  the  coin,  or  num- 
ber, denomination,  or  kind  thereof.  Jones  v. 
Commonwealth,  13  Bush,  356 ;  Travis  v.  Com- 
monwealth, 96  Ky.  77,  27  S.  W.  863.  An  in- 
dictment worded  as  this  one  is  in  its  main 
features  was  held  good  in  Schlltbaum  ▼. 
Commonwealth,  80  S.  W.  784,  26  Ky.  Law 
Rep.  54.  If  an  indictment  contains  sufficient 
to  stand  the  test  Of  a  demurrer  as  to  all 
facts  constituting  a  complete  offense,  other 
charges  which  are  not  sufficiently  pleaded 
to  stand  alone  may  be  disregarded  as  sur- 
plusage. So  that  the  charge  in  this  indict- 
ment as  to  effects  and  property  of  the  cor- 
))oratlon  alleged  to  have  been  embezzled,  be- 
cause not  specified  or  described  sa  as  to  sat- 
isfy the  requirements  of  the  Code  (section 
124,  supra),  that  the  Indictment  shall  be  def- 
inite and  certain  as  to  the  particular  dr- 
■cumstances  of  the  offense  charged,  may  be 
disregarded  as  surplusage  or  immaterial  mat- 
ter. Likewise  the  allegation  in  the  indict- 
ment that  appellant  fraudulently  converted 
the  money  and  property  "to  his  own  use  and 
to  the  use  of  other  persons"  should  be  lim- 
ited to  an  inquiry  as  to  the  alleged  conver- 
sion to  bis  own  use.  An  indictment  for  em- 
bezzlement, charging  a  fraudulent  conver- 
sion by  the  officer  or  agent  of  a  corporation 
of  its  property  to  the  use  of  others,  which 
may  be  had  under  the  statute  (section  1202, 
Ky.  St.  1903),  must  name  the  persons  to 
whose  use  the  property  was  bo  converted,  or 
otherwise  describe  them,  if  unknown  to  the 
grand  jury,  so  that  they  may  be  identified. 
Hence  the  latter  clause  of  the  last  quotation 
may  also  be  regarded  as  surplusage.  It  fol- 
lows that  the  remainder  of  the  Indictment, 
charging  appellant  with  having  fraudulently, 
while  an  officer  or  agent  of  the  corporation, 
having  its  money  intrusted  to  his  custody, 
converted  |500  of  Its  money  to  his  own  use, 
intending  to  deprive  the  owner  of  the  same, 
is  sufficiently  definite  to  meet  the  require- 
ments of  good  pleading. 

It  sometimes  happens  fi'om  the  nature  of 
the  case,  of  which  the  one  in  hand  may  be  a 


fair  example,  that  even  a  good  indictment 
may  fall  to  particularize  the  acts  relied  npon 
as  constituting  the  offense,  so  as  to  fully 
and  fairly  put  the  accused  upon  notice  as  to 
what  will  be  attempted  to  be  proved  against 
him  on  the  trial,  so  that  he  may  be  prepared 
to  meet  it  with  evidence.  There  is  no  lim- 
itation against  such  prosecutions  for  felony 
in  this  state.  Hence  time  Is  not  a  necessary 
element  in  the  declaration,  further  than  that 
the  offense  was  committed  before  the  finding 
of  the  indictment  Appellant  was  treasurer, 
secretary,  and  general  manager  of  the  cor- 
poration for  perhaps  20  years.  In  that  time 
many  thousands  of  dollars  of  the  corpora- 
tion's money  passed  through  his  bands.  A 
general  charge,  siich  as  is  contained  in  this 
indictment,  might  afford  him  little  or  no  clue 
as  to  the  particular  transaction  which  would 
I>e  asserted  against  him  in  the  evidence  as 
criminal.  Fair  play,  not  to  say  a  regard 
for  that  scrupulous  care  which  the  state 
ought  to  take,  and  which  it  does  take,  to  af- 
ford one  accused  of  a  base  crime  every  rea- 
sonable opportunity  to  face  the  particular 
transaction  which  the  grand  Jury  had  inves- 
tigated, and  for  which  he  is  to  be  arraigned 
at  the  bar  of  the  court,  call  for  somethiug 
more  than  a  technically  good  indictment. 
But  the  way  of  reaching  the  matter  is  not 
by  demurrer.  A  bill  of  particulars,  in  such 
case,  is  the  proper  practice ;  that  Is,  a  state- 
ment filed  by  the  prosecution,  in  which  it  is 
indicated  the  particular  circumstances  intend- 
ed to  be  relied  on  as  constituting  the  offense, 
and  to  which  it  will  be  confined  In  the  fur- 
ther progress  of  the  case.  It  need  not  specify 
exact  dates,  nor  with  absolute  precision  such 
other  circumstances  as  might  hamper  the 
commonwealth  in  presenting  its  case;  nor 
should  it  be  so  loose  as  to  constitute  a  drag- 
net, in  which  forgotten,  unsuspected  acts 
might  l>e  brought  to  the  surface,  surprising 
the  accused,  and  operating  as  a  practical 
matter  as  unjustly  as  the  most  Indefinite 
charge  could.  The  accused  should  be  put 
fairly  upon  notice.  The  commonwealth 
should  have  reasonable  latitude.  The  whole 
matter  rests  in  the  sound  judicial  discretion 
of  the  trial  judge,  and  he  will  order  it  or  not 
as  the  circumstances  of  each  particular  case 
may  seem  to  warrant.  Like  other  matters  of 
judicial  discretion,  his  action  Is  reviewable, 
and  subject  to  correction  if  abused.  Bishop's 
New  Criminal  Procedure,  8643;  People  v. 
Jotin  McKlnney,  10  Mich.  54.  But  as  there 
was  not  a  motion  for  a  bid  of  particulars  In 
this  case,  there  was  not  an  exercise  of 'dis- 
cretion in  the  matter  by  the  trial  court  and 
consequently  no  error  in  its  ruling  upon 
the  demurrer. 

At  the  conclusion  of  the  evidence  for  the 
commonwealth,  the  defendant  moved  for  a 
peremptory  instruction  to  the  Jury  to  find 
him  not'g:uilty,  which  was  refused.  This  we 
think  was  error,  for  there  was  no  evidence 
of  his  having  converted  any  money  of  the  cor- 
poration to  his  own  use.    At  the  dose  of  all 
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the  evidence  tlie  motion  was  renewed,  and 
again  oyerraled.  The  commonwealth  had 
staked  Its  case  on  a  transaction  In .  1003, 
wherein  appellant  on  behalf  of  his  corpora- 
tion had  bought  a  tract  of  coal  land  In  Hop- 
kins county.  It  was  shown  that  the  vendor, 
one  Brumley,  had  Instructed  a  real  estate 
agent  to  sell  the  land.  The  latter  priced  It 
to  appellant  for  $3,300.  Appellant  bought  It 
at  that  price,  he  claims.  At  least  he  paid 
the  real  estate  agent  that  sum  for  it  He 
had  no  personal  transaction  with  Brumley. 
The  deed  recites  the  consideration  as  $2,800. 
Brumley  testified  that  he  was  paid  only  $2,- 
800,  of  which  he  paid  the  real  estate  agent 
$60  for  making  the  sale.  The  latter  claims 
bis  agreement  with  Brumley  was  that  the 
agent  was  to  have  for  his  commission  all 
that  he  got  for  the  land  above  $2,750.  He 
admits  that  appellant  paid  him  $3^00,  and 
that  he  paid  to  Brumley  only  $2,7S0.  Appel- 
lant directed  the  bookkeeper  of  the  corpora- 
tion to  enter  the  purchase  price  on  the  com- 
pany's books  as  $3,300.  There  was  no  evi- 
dence that  appellant  got  a  penny  of  the 
money.  On  the  contrary,  all  the  evidence 
was  that  he  paid  the  real  estate  agent  the 
whole  $3,300.  It  Is  claimed  that  he  ought 
to  have  known,  when  he  saw  the  deed,  that 
be  conid  have  bought,  and  was  In  fact  buy- 
ing, ttae  land  for  $2,800.  But  that  Is  not 
material  here.  There  is  no  evidence  of  any 
fraudulent  purpose  on  the  part  of  appellant 
In  the  matter,  however  Improvident  it  may 
have  later  appeared.  It  was  also  shown  that 
appellant  some  months  later  sold  the  surface 
of  the  land  for  $2,400  or  $2,500,  paying  the 
same  real  estate  agent  $100  for  making  that 
sale.  It  is  not  claimed  that  the  sale  was 
not  a  wise  step,  or  that  appellant  profited  by 
it  personally  in  any  way.  The  whole  of 
the  porchase  money  was  paid  to  the  com- 
pany. But  It  is  intimated  that  the  real  es- 
tate man  was  allowed  to  make  too  much  out 
of  the  transaction.  However  that  was,  there 
being  no  evidence  of  fraud  In  It  on  appel- 
lant's part;  It  was  not  embezzlement  to  the 


use  of  another,  even  though  that  other  bad 
been  named  in  the  Indictment  But,  as  we 
have  seen,  the  Indictment  did  not  put  ap- 
pellant on  trial  for  such  a  charge,  and  the 
commonwealth,  having  elected  to  rely  upon 
the  main  Brumley  transaction  as  that  upon 
which  It  expected  a  conviction,  should  have 
been  confined  to  it 

Certain  letters  written  to  O.  Relnecke,  who 
was  president  and  principal  stockholder  of 
the  corporation,  written  by  appellant  before 
the  indictment  in  this  case  and  while  he  was 
at  a  sanltorlum  at  Battle  Creek,  Mich.,  sufter- 
Ing  from  a  nervous  breakdown,  were. intro- 
duced as  evidence  against  him.  They  admit- 
ted wrongdoing  on  his  part,  including  the 
taking  of  money  from  Relnecke  by  appel- 
lant in  the  past;  but  they  did  not  allude  in 
terms  or  by  necessary  implication  to  the 
transaction  now  under  investigation,  nor  did 
they  either  allude  to  any  funds  of  the  coal 
corporation.  That  they  were  written  con- 
cerning the  coal  company's  affairs  (but  not 
this  one),  appellant  wttile  testifying  in  his 
own  behalf,  was  forced  by  the  court  to  ad- 
mit This  was  error,  as  was  the  introduc- 
tion of  the  letters.  Proof  that  one  has  com- 
mitted other  offenses  is  not  relevant  to  es- 
tablish that  he  is  guilty  of  a  distinct,  though 
similar,  offense.  An  exception  is,  when  the 
evidence  of  the  other  offenses  wQl  show  mo- 
tive for  the  particular  one  for  which  he  is 
being  tried,  the  former  may  be  proved.  But 
such  was  not  the  purport  of  this  evidence, 
and  such  could  not  have  been  its  natural 
or  legal  effect  We  think  the  letters  were 
incompetent  on  this  trial. 

So  far  as  this  record  discloses,  the  transac- 
tion under  investlgratlon  is  really  a  dispute 
between  Brumley  and  his  agent,  in  which 
neither  appellant  nor  the  coal  corporation 
appear  to  be  now  concerned. 

Judgment  reversed,  and  remanded  for  a 
new  trial  under  proceedings  not  Inconsistent 
herewith. 

NUNN,  J.,  not  sitting. 
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THOMPSON. 

(Supreme  Court  of  Texas.    Not.  11,  1808.) 

1.  CoNSFiBACT  (I  21*)  —  Civil  Liabilitt  — 

Joint  ob  Sevebai,  Liabilitt— Vebdict. 
Where,  In  an  action  against  a  railroad 
company  and  certain  individuals  for  conspiracy 
to  expel  plaintlfiF  from  a  brotherhood  of  locomo- 
tive engineers,  the  jury  found  against  the  rail- 
way company,  but  m  favor  of  all  the  other  de- 
fendants, the  verdict  also  acquitted  the  railway 
company,  as  a  conspiracy  cannot  be  formed  by 
a  single  person. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Dec.  Dig.  <  21.*] 

2.  CoNBPiBAOT  ({  21*)  — Joint  ob  Sevekai. 
Liability— Vkkdiot. 

In  a  civil  action  for  conspiracy  against 
several,  the  jury  cannot  find  all  guilty,  and  In- 
flict punishment  on  but  one. 

[EM.  Note.— For  other  cases,  see  Conspiracy, 
Dec.  Dig.  {  21.*] 

8.  Tbial   (g   136*)— QuBSTioN   or  Law  and 

Fact. 

In  an  action  for  conspiracy  in  expelling 
plaintiff  from  a  society  because  of  the  writing 
ot  a  certain  letter,  whether  the  writing  of  the 
letter  could  be  reasonably  considered  a  viola- 
tion of  plaintiffs  obligation  to  the  laws  of  the 
society  was  for  the  court. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  31»-327 ;  Dec  Dig.  {  136.*) 
■4.  Beneficial  Associations  (8  10*)  — Mbm- 

BEBS— Expulsion— QuEBTioNs— Detebkira- 

TION. 

If  the  members  of  a  beneficial  association 
4Cted  fairly  and  in  good  faith  in  the  trial  of  a 
member,  and  believed  that  a  letter  written  by 
plaintiff  and  the  circumstances  attending  it,  was 
a  violation  of  the  laws  of  the  order,  a  finding 
to  that  effect  would  be  conclusive  on  the  courts 
on  the  question. 

[EM.  Note.— For  other  cases,  see  Beneficial  As- 
sociations, Cent  Dig.  {  17;   Dec.  Dig.  {  10.*] 

6,  Consfibaot  ({  21*)— Good  Faith— Ques- 
tion FOB  JUBT. 

In  an  action  for  conspiracy  to  wrongfully 
■expel  plaintiff  from  a  society,  whether  the  mem- 
bers acted  fairly  and  in  good  faith  in  finding 
that  a  letter  written  by  plaintiff  was  in  viola- 
tion of  the  constitution  and  laws  of  the  order 
was  for  the  jury. 

[EM.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  i  28;    Dec  Dig.  {  21.*] 

6.  Beneficial  Associations  (§  10*)— Mem- 
BEKB— Expulsion— Civil  Liabilitt  —  Dam- 
ages. 

Where  the  members  of  a  beneficial  asso- 
ciation act  fairly  and  in  good  faith,  on  testi- 
mony submitted  to  them  in  support  of  charges 
against  a  member  and  find  him  guilty  of  violat- 
ting  his  obligations  or  the  constitution  and  laws 
of  the  order,  their  action  is  conclusive ;  but,  if 
they  act  in  bad  faith,  and  not  in  the  exercise  of 
an  honest  judgment,  and  expel  the  member, 
then  their  action  is  void,  and  the  member  may 
recover  therefor. 

[Ed.  Note.— For  other  cases,  see  Beneficial  As- 
sociations, Dec  Dig.  f  10.*] 

7.  Beneficial  Associations  (|  10*)— Mem- 
BEBs— Expulsion— Gbounds. 

That  a  member  of  a  brotherhood  of  loco- 
motive engineers  became  a  witness  against  a 
railroad  company,  and  testified  to  the  injury  of 
the  other  members,  causing  the  brotherhood  at 
large  to  lose  prestige  with  the  railroad  com- 
pany, was  no  ground  for  expulsion. 

[Ed.  Note. — For  other  cases,  see  Beneficial  As- 
sociations, Cent.  Dig.  i  13;    Dec  Dig.  §  10.*] 


8.  Beneficial  Associations  (|  10*)— Mem- 
bebs— Expulsion— Damages. 

If  a  member  ot  a  beneficial  assodation  wu 
.  entitled  to  recover  damages  for  his  wrongful 
expulsion,  he  might  recover  as  actual  damages 
such  sum  as  would  compensate  him  for  bis  pe- 
cuniary loss  for  mental  suffering  and  hnmilia- 
tion,  and  the  value  of  his  insurance  policy  and 
a  traveling  card,  forfeited  thereby. 

[Ed.  Note.— For  other  cases,  see  Beneficial  As- 
sociations, Dec.  Dig.  {  10.*] 

9.  CoNspiBACT  (§  20*)— Civil  Liabilitt— Ex- 
EMPLABT  Damages. 

In  an  action  for  conspiracy  to  procart 
plaintiff's  expulsion  from  a  beneficial  associa- 
tion, plaintiff,  if  entitled  to  recover,  could  recov- 
er exemplary  damages  against  those  defendants 
shown  to  have  been  actuated  by  malice  in  mak- 
ing or  prosecuting  the  charges;  it  not  being 
required,  as  in  the  case  of  actual  damages  re- 
covered, that  all  the  defendants  should  be  sub- 
jected to  the  same  verdict. 

[EM.  Note.— For  other  caser,  see  Conspiracy, 
Dec.  Dig.  8  20.*] 

10.  Beneficial  Assooiatiors  ({  12*) — Meh- 
BEB8 — ElxpuLSiON— Action  fob  Damaoes- 
Rehedies  in  Association— Exhaustion. 

A  member  of  a  beneficial  association,  hav- 
ing been  wrongfully  expelled,  is  not  required  to 
prosecute  all  his  remedies  by  appeal  within  the 
association  before  instituting  a  suit  for  dam- 
ages against  those  responsible  for  his  expulsion. 
[Ed.  Note.— For  other  cases,  see  Beneficial  .As- 
sociations, Cent.  Dig.  8  21 ;   Dec  Dig.  8  12.*] 

11.  Beneficial  Associations  (|  20*)- Ac- 
tions—EJxemflabt  Damages— Evidence. 

Where  there  was  evidence  raising  an  is- 
sue of  exemplary  damages,  in  an  action  for  con- 
spiracy, resulting  in  plaintiff's  expulsion  from 
a  beneficial  association,  evidence  that  plaintiff 
at  the  time  had  a  home  of  his  own,  a  wife,  and 
two  children  was  admissible  as  bearing  on  th? 
effect  such  expulsion  might  have  on  hia  mind 
and  reputation. 

[Ed.  Note.— For  other  cases,  see  Beneficial  As- 
sociations, Dec.  Dig.  8  20.*] 

12.  Beneficial  Associations  (J  10*)— Mem- 
bers— Expulsion- Evidence. 

Where  a  member  of  a  beneficial  associati<m 
was  not  tried  before  the  association  for  taking 
improper  fees  as  a  witness,  or  for  falsely  repre- 
senting himself  as  an  expert  in  actions  against  a 
railroad  company,  evidence  that  he  had  done  so 
was  inadmissible  to  support  a  finding  of  the 
association  that  he  was  guilty  of  other  charges. 
[Ed.  Note.— For  other  cases,  see  Beneficial  As- 
sociations, Dec.  Dig.  8  10.*] 

Error  from  Court  of  Civil  Appeals  of 
First  Supreme  Judicial  District 

Action  by  W.  Z.  Thompson  against  the  St. 
Louis  &  Southwestern  Railway  Company  of 
Texas.  Judgment  for  plaintiff  against  the 
railway  company  alone,  aflSrmed  by  the  Court 
of  Civil  Appeals  (108  S.  W.  453),  and  de- 
fendant brings  error.  Reversed  and  t»- 
manded. 

E.  B.  Perkins  and  Marsh  &  McIIwalne. 
for  plaintiff  In  error.  John  M.  Duncan  and 
H.  E.  Lasseter,  for  defendant  In  error. 

BROWN,  J.  Thompson  Instituted  this  salt 
In  the  district  court  of  Smith  county  against 
the  St  Louts  &  Southwestern  Railway  Com- 
pany ot  Texas,  the  Grand  International 
Brotherhood  of  Locomotive  Engineers,  J.  J. 
Bartholomew,   W.   H.   McCorkle,   Q.    L.   Me- 


*For  otlier  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  R«port«r  Indexes 
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Cardell,  M.  M.  Bartholomew,  and  R.  J.  Mc- 
Cool  to  recover  of  them  damages  occasioned 
to  the  plaintiff  by  wrongfully  and  malicious- 
ly causing  him  to  be  expelled  from  the  said 
order  of  the  Brotherhood  of  Locomotive  En- 
gineers. Omitting  the  detail  of  facts,  we 
will  make  this  brief  statement,  which  will 
be  snfScient  for  the  purposes  of  this  opinion. 
There  was  a  division  of  the  order  of  the 
Brotherhood  of  Locomotive  Bngineers  at 
Tyler,  No.  201,  and  the  plaintiff,  Thompson, 
and  the  different  individual  defendants,  were 
each  and  all  members  of  that  division.  The 
petition  charged  that  the  railway  company, 
acting  by  Green,  a  general  officer  of  that 
corporation,  J.  J.  Bartholomew,  W.  H.  Mc- 
Corkle,  O.  L.  McCardell,  M.  M.  Bartholomew, 
and  B.  J.  McGool,  entered  Into  a  conspiracy 
and  combination  whereby  they  agreed  and 
tmdertook  to  secure  the  expulsion  of  the 
plaintiff  from  the  said  Brotherhood,  and,  in 
pursuance  of  that  confederation  and  con- 
spiracy and  to  accomplish  that  pnrpose,  the 
said  Individual  defendants  made  ont,  de- 
posited, and  filed  with  the  said  Division  No. 
201  of  the  Brotherhood  of  Locomotive  En- 
gineers at  Tyler  the  following  charges  against 
this  plaintiff:  "Spedflcatlon  of  charges.  For 
writing  to  Mrs.  A.  H.  Penniman,  and  urging 
her  to  sue  the  Cotton  Belt  Railway  for  the 
death  of  her  husband.  For  going  on  the 
witness  stand  In  the  Bolton  case  and  testify- 
ing against  the  Cotton  Belt  Railway  Com- 
pany to  the  Injury  of  the  other  brothers,  /ind 
<aii8lng  the  brotherhood  at  large  to  lose  pres- 
tige with  the  Cotton  Belt  Railway  Compa- 
ny." It  is  alleged  that  the  said  charges 
were  false,  and  that  they  were  knowingly 
and  maliciously  made  and  presented  to  the 
said  division.  Thereafter  the  said  Division 
No.  201  of  the  said  Brotherhood  notified 
the  petitioner,  and  placed  him  upon  trial  on 
the  said  charges.  It  Is  alleged  that  the  pros- 
ecution of  him  in  the  division  was  malicious- 
ly done  by  the  said  defendants,  and  that  the 
members  of  the  said  division  had  no  reason- 
able ground  to  believe  that  be  was  guilty  of 
said  charges,  and  did  not  believe  that  he 
was  guilty  thereof,  but  that  the  said  pro- 
ceeding was  prosecuted  against  him  for  th6 
unlawful  purpose  of  deterring  him  from  ap- 
pearing when  summoned  as  a  witness  in  cas- 
es against  the  Cotton  Belt  Railway.  Upon 
a  trial  bad  before  the  said  division,  the  char- 
ges were  sustained  and  the  petitioner  was 
exi)elled  therefrom.  Petitioner  appealed  from 
the  said  decision  to  P.  M.  Arthur,  Grand 
Chief  Engineer,  who,  notwithstanding  the  un- 
just and  false  charges  made  against  the 
plaintiff,  sustained  the  action  of  said  divi- 
sion. And,  in  pursuance  of  said  expulsion, 
the  plaintiff's  name  was  printed  as  one  who 
had  been  expelled  from  the  said  order  in  a 
Journal  of  the  said  International  Brother- 
hood, and  was  circulated  largely  in  the  Unit- 
ed States,  Canada,  and  Mexico,  greatly  to 
his  humiliation  and  detriment.  The  plaintiff 
In  his  petition  alleged  with  particularity  the 
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different  elements  of  injury  that  he  sustain- 
ed by  reason  of  the  actlcm  of  the  said  divi- 
sion procured  by  the  malicious  and  willful 
conspiracy  and  combination  of  the  defend- 
ants. Among  other  things,  he  alleged  that 
be  held  a  policy  of  insurance  In  the  said  or- 
der for  $1,500  upon  which  he  had  paid  large 
sums  for  a  number  of  years,  which  by  the 
rules  of  the  order  was  forfeited  upon  his  ex- 
pulsion and  as  consequence  thereof.  He  also 
alleged  that,  as  a  member  of  said  order,  he 
was  entitled  to  and  had  a  traveling  card 
which  entitled  him  to  ride  free  upon  the 
trains  of  the  different  railroads  in  the  Unit- 
ed States,  Canada,  and  Mexico,  which  was 
also  forfeited  as  a  consequence  of  said  ex- 
pulsion. He  alleged  moital  suffering  and  hu- 
miliation by  reason  of  the  unJtiBt  and  un- 
lawful action  of  the  said  defendants.  The 
case  was  tried  before  a  Jury,  which,  after 
being  out  for  some  time,  presented  to  the 
court  the  following  question:  "Hon.  R.  W. 
Simpson,  District  Judge.  Dear  Sir:  A  part 
of  the  Jury  is  not  clear  as  to  whether  they 
can  find  for  the  defendant  separately,  as  well 
as  collectively.  Therefore  we  ask  your  ad- 
vice on  this  point.  Very  respt.,  G.  H.  Aikins, 
Foreman."  And  to  this  the  court  replied 
in  writing  as  follows:  "Gentlemen  of  the 
Jury:  In  answer  to  foregoing  question,  you 
are  charged  as  follows:  If  you  should  find 
for  all  the  defendants,  your  verdict  will  be 
'We  the  Jury  find  for  the  defendants.'  If 
you  should  find  in  favor  of  some  defendants 
and  against  others,  your  verdict  should  state 
against  which  defendants  you  find,  naming 
them,  and  in  favor  of  which  defendants  you 
find,  naming  them^  R.  W.  Simpson,  Judge 
Presiding."  The  Jury  returned  this  verdict: 
"We,  the  Jury,  find  for  plaintiff  in  this  case 
a  verdict  for  twenty-five  hundred  dollars 
($2,500.00),  five  hundred  ($500.00)  as  actual 
damages,  and  two  thousand  ($2,000.00)  as 
exemplary  damages  against  the  defendant 
the  St  Louis  Southwestern  Railway  Com- 
pany and  for  the  other  defendants.  G.  U. 
Aikins,  Foreman."  The  railroad  company 
moved  in  arrest  of  Judgment,  because,  the 
Jury  having  found  by  their  verdict  that  the 
other  defendants  were  not  guilty  of  conspir- 
acy, no  Judgment  could  be  entered  against 
the  railroad  company.  The  same  proposition 
was  presented  by  motion  for  a  rehearing. 
Both  motions  were  overruled,  and,  upon  ap- 
peal to  the  Court  of  Civil  Appeals  of  the 
First  District,  that  court  affirmed  the  Judg- 
ment of  the  trial  court. 

The  railroad  company  did  not  and  could 
not  actually  participate  in  the  act  of  expel- 
ling the  defendant  in  error  from  the  order, 
and  can  only  be  held  liable  for  the  results 
of  that  action  by  reason  of  the  fact  that  it 
had  entered  Into  a  conspiracy  with  the  In- 
dividual defendants  named  to  procure  some 
action  by  the  Brotherhood  against  Thomp- 
son. The  Jury  distinctly  found  for  the  de- 
fendants other  than  the  railroad  company, 
and  thereby  acquitted  all  other  defendants 
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from  haying  entered  Into  a  conspiracy  with 
the  railroad  company.  Thrae  is  no  room 
for  construction  of  tUs  verdict,  for  It  is  ex- 
pressed In  plain  language  that  the  railroad 
company  is  the  only  guilty  party  defendant 
to  the  suit.  Under  the  allegations  In  this 
case,  the  railroad  company  could  not  have 
accomplished  the  injury  which  was  done  to 
Thompson  by  its  own  action,  but  necessarily 
must  have  acted  through  other  guilty  parties. 
It  therefore  follows  that  an  acquittal  of  all 
other  defendants  acquitted  the  railroad  com- 
pany of  the  charge  made  against  it  A 
conspiracy  cannot  be  formed  by  one  person. 
CJollins  V.  Cronln,  177  Pa.  35,  11  Atl.  869.  In 
the  case  dted  a  father  and  son  were  charged 
with  a  conspiracy  to  defraud  creditors  of 
the  son.  "It  was  alleged  that  Cornelius 
Cronln  has  confessed  fraudulent  Judgments 
to  his  son  John  for  the  purpose  of  hindering, 
delaying,  and  cheating  the  creditors  of  the 
former,  that  executions  tiad  been  issued  upon 
these  fraudulent  Judgments,  and  his  prop- 
erty sold  and  bought  In  by  the  son  at  much 
less  than  its  value.  This,  if  true,  would 
have  been  a  fraud  upon  the  plaintiff  and  oth- 
er creditors.  The  Jury  found  that  it  was  not 
true  under  proper  Instructions  from  the 
court;  for  how  could  fraudulent  Judgments 
spring  into  existence  between  a  father  and 
son  without  collusion,  combination,  and  con- 
spiracy? And,  If  the  Judgments  w»e  bona 
fide,  then  the  son  was  merely  using  the 
legal  remedies  to  collect  an  honest  debt  due 
from  his  father."  In  that  case,  as  In  this, 
it  was  contended  that  the  conspiracy  or  com- 
bination between  the  parties  was  not  neces- 
sary to  make  the  father  liable,  but  the  Su- 
preme Court  of  Pennsylvania  distinguished 
the  case  then  before  them  from  one  cited 
as  authority  In  the  following  explicit  man- 
ner: "Under  the  facts  of  that  case  the  com- 
bination or  conspiracy  was  nothing.  One 
of  the  defendants  coidd  have  traduced  the 
character  of  the  plaintiff  as  a  teacher,  as 
well  as  a  number  of  tbem,  and.  If  he  had 
done  so,  he  was  clearly  liable  in  damages 
for  his  own  act,  even  although  the  other  de- 
fendants had  no  part  in  It.  It  Is  an  act 
capable  of  being  performed  by  one  defend- 
ant alone.  But  in  the  case  In  hand  the  con- 
spiracy was  everything.  Without  It  plaintiff 
had  no  cause  of  action,  for  the  plain  reason 
that  the  acts  charged  in  the  declaration  were 
of  such  a  nature  that  they  could  not  be  com- 
mitted by  one  defendant  alone."  This  clear- 
ly distinguishes  the  case  now  under  consider- 
ation from  those  cited  by  attorneys  for  the 
defendants  in  error.  °  The  gravamen  of  the 
action  In  this  case  is  the  Injury  d<me;  that 
Is,  the  wrongful  expulsion  of  defwdant  In 
error  from  the  order  of  the  Brotherhood  of 
Engineers.  The  railroad  company  could  not 
have  effected  that  act  alone.  It  could  only 
do  it,  as  we  have  said  before,  by  the  action 
of  its  codefendants  through  a  conspiracy 
entered  Into  by  and  between  the  railroad  com- 
pany and  the  other  defendants.    The  verdict 


of  the  Jury  in  effect  finds  as  to  the  other  de- 
fendants that  the  expulsion  was  not  vrrong- 
ful  or  was  not  procured  through  the  combina- 
tion charged.  Therefore  the  railroad  com- 
pany could  not  be  guilty  and  all  others  inno- 
cent 

It  is  insisted  wiQi  much  earnestness  by 
the  attorneys  of  the  defendants  in  error  that 
the  Jury  might  have  found  all  the  parties 
guilty,  and  yet  Inflict  the  punishment  upon 
one  of  them.  Let  us  test  the  correctness  of 
this  proposition  by  writing  the  verdict  so  as 
to  express  the  Implied  proposition  of  the  de- 
fendants' counsel.  Suppose  the  jury  bad 
said:  "We,  the  Jury,  find  for  the  plaintiff 
against  the  defendant  railroad  company,  and 
also  against  the  other  defendants,  but  we 
assess  the  damages  alone  against  the  rail- 
road company  for  |2,5Q0."  Would  the  gen- 
tlemen contend  for  such  a  verdict  or  would 
any  court  sustain  such  a  discrimination?  If 
It  would  not  sustain  It  as  written  oat  it  can- 
not sustain  It  as  necessarily  Implied  in  the 
argument  of  the  attorneys  for  the  defendants 
in  error. 

It  is  insisted  that  suit  might  have  been 
brought  against  the  railroad  company  alone 
In  this  case.  Grant  that  to  be  true  (we  do 
not  intend  to  intimate  to  the  contrary),  the 
result  would  be  the  same,  for,  In  order  to  re- 
cover against  the  railroad  company,  the  same 
allegations  and  proof  would  be  necessary  to 
recover  against  it  as  is  required  in  this  case ; 
1.  e..  It  would  be  necessary  for  the  plaintifF 
to  prove  the  conspiracy  between  the  parties, 
the  unlawful  action  of  other  defendants  In 
agreeing  to  carry  It  out  both  as  to  making 
the  charge  and  as  to  the  action  of  the  divi- 
sion, and,  if  plaintiff  should  fail  to  make 
such  proof,  he  could  not  recover  against  the 
railroad  company.  If  that  company  had  been 
sued  alone  and  the  case  submitted  on  ^>ecial 
Issues,  and  the  Jury  had  answered  that  the 
other  defendants  did  not  enter  into  the  con- 
spiracy, or  that  the  expulsion  was  lawful,  no 
Judgment  could  be  entered  against  the  rail- 
road company,  although  the  Jury  should  find 
against  it  We  conclude,  therefore,  that  the 
court  erred  in  giving  the  charge  In  answer 
to  the  request  of  the  Jury,  and  also  erred  In 
overruling  the  motion  In  arrest  of  Judgment 
and  the  motion  for  a  new  trial,  for  which 
errors  this  case  must  be  reversed. 

The  trial  court  erred  In  submitting  the  is- 
sues In  this  case  to  the  Jury  by  using  the 
following  language:  "Then,  If  you  further 
find  from  the  testimony  that  the  writing  of 
the  Pennlman  letter  could  not  reasonably  be 
considered  a  violation  of  plaintiff's  obliga- 
tion to  the  laws  of  the  Brotherhood,"  etc. 
The  court  should  have  decided  that  question. 
If  the  members  of  the  Brotherhood  who 
tried  Thompson,  acting  in  good  faith  and  in 
fairness  towards  Thompson,  believed  and 
held  that  the  writing  of  the  letter  to  Mrs. 
Pennlman  and  the  circumstances  attending  It 
did  or  did  not  constitute  a  violation  of  the 
constitution  and  laws  of  the  order,  that  find- 
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Ing  would  be  concluslTe  of  the  question. 
Whether  or  not  the  members  of  the  order 
acted  fairly  and  In  good  faith  towards 
Thompson  In  placing  this  construction  upon 
the  letter  and  the  circumstances  attending  It 
was  a  question  of  fact  for  the  jury,  and  was 
so  submitted  to  them.  If  the  members  of 
Division  No.  201  of  the  Brotherhood  of  Loco- 
motive Engineers  In  good  faith  fairly  and 
bonestly  passed  upon  the  testimony  submit- 
ted to  them,  and  found  Thompson  guilty  of 
-violating  his  obligation,  or  the  constitution 
end  laws  of  the  order,  then  their  action 
■would  be  final  and  condoslve  of  the  matter, 
and  the  plaintiff  could  not  recover  In  this 
case  because  of  his  expulsion  from  that  or- 
der, nor  for  any  of  the  consequences  flowing 
from  it,  although  they  may  have  found  him 
goilty  on  the  second  charge  also.  If,  how- 
ever, the  members  of  that  order  did  not  act 
in  good  faith,  and  did  not  exercise  their  hon- 
est Judgment  in  coming  to  the  conclusion 
that,  by  writing  the  Pennlman  letter,  Thomp- 
son was  guilty  of  a  violation  of  his  obliga- 
tion, or  the  constitution  and  laws  of  the  or- 
der, but  used  It  as  a  pretext  by  which  to  ex- 
pel him  on  account  of  the  second  charge 
made  against  him,  then  their  action  would 
be  void,  and  Thompson  would  be  entitled  to 
recover. 

The  second  charge,  whereby  Thompson  was 
arraigned  for  having  gone  on  the  witness 
stand  in  the  Bolton  case  and  testified,  did 
not  furnish  any  ground  for  bis  expulsion 
from  the  order.  If  the  Brotherhood  of  Lo- 
comotive Engineers  had  in  their  constitution 
or  by-laws  provided  In  so  many  words  that 
a  member  who  should  testify  in  court  In  any 
case  where  he  was  called  as  a  witness  should 
be  expelled,  such  provision  would  be  a  nul- 
lity, and  would  not  be  enforced  in  any  court. 
If  Thompson  was  wrongfully  expelled  through 
procurement  of  the  C!otton  Belt  Railroad 
Company  by  a  conspiracy  and  combination 
with  other  defendants  named  because  he 
wrote  the  Pennlman  letter,  or  if  he  was  ex- 
pelled because  be  had  done  what  was  charg- 
ed against  htm  In  the  second  specification 
alone,  and  not  upon  the  first  charge,  then  he 
would  be  entitled  to  recover  against  the  rail- 
road company,  and  against  such  of  the  other 
defendants  as  conspired  and  acted  with  it 
and  against  the  order  which  expelled  him 
for  all  damages  which  naturally  flowed  from 
such  expulsion. 

If  the  plaintiff  shall  be  found  entitled  to 
recover  against  the  defendants,  his  recovery 
should  be  for  actual  damages ;  that  is,  that 
sum  of  money  which  would  compensate  him 
for  the  pecuniary  losses  sustained  by  him  as 
a  result  of  his  unlawful  expulsion,  and  also 
such  sum  as  would  compensate  him  for  the 
mental  suffering  and  humiliation  that  was 
caused  to  him  by  reason  of  said  expulsion  and 
by  reason  of  the  publication  of  the  same  in 
the  journal  of  the  order.  In  this  connection, 
we  will  say  that  the  value  of  the  Insurance 
policy  and  traveling  card  alleged  to  have 


been  forfeited  by  the  expulsion  would  be 
proper  elements  of  actual  damages  to  be  as- 
sessed In  his  favor.  If  the  defendants  or  ei- 
ther of  them  were  actuated  by  malice  In 
making  the  charges  against  Thompson,  or  in 
procuring  the  same  to  be  made  and  in  prose- 
cuting the  same  before  the  order  thereby 
procuriug  his  expulsion,  then  the  plaintiff 
may  in  the  discretion  of  the  jury  recover 
exemplary  damages  against  either  or  all  of 
the  said  defendants  in  such  sum  as  the  jury- 
may  believe  should  be  assessed  against  the- 
sald  defendants  or  either  of  them.  It  is  not 
necessary,  as  in  case  of  actual  damages  re- 
covered, that  all  of  the  defendants  should' 
be  subjected  to  the  same  verdict  because 
some  of  the  defendants  may  have  acted  with- 
out malice,  but  in  combination  with  others,- 
and  as  to  such  defendants  there  would  be  no- 
right  to  recover  exemplary  damages. 

It  is  contended  that  the  plaintiff  could  not 
maintain  this  action  because  he  did  not  ap- 
peal from  the  decision  of  P.  M.  Arthur, 
Grand  Chief  Engineer,  to  the  Grand  Inter- 
national Division,  but  this  is  not  a  proceed- 
ing to  restore  him  to  his  membership.  It  is 
a  suit  for  damages  occasioned  by  his  expul- 
sion, and  one  in  which  his  property  rights, 
as  well  as  personal  rights,  are  Involved.  We 
are  of  opinion  that  It  was  not  necessary  for 
him  to  have  prosecuted  his  appeal  further 
than  he  did  before  instituting  his  suit  for 
damages.  Benson  v.  Screwmen's  Ben.  Ass'n, 
2  Tex.  Civ.  App.  60,  21  S.  W.  562 ;  Bauer  v. 
Sampson  Lodge  K.  P.,  102  Ind.  262,  1  N.  B. 
571.  On  application  for  mandamus  to  re- 
store plaintiff  to  membership,  the  court 
would  not  take  jurisdiction  until  the  appli- 
cant had  exhausted  his  remedies  under  the 
laws  of  the  Brotherhood.  The  same  reason 
does  not  apply  In  a  suit  for  damages.  The 
right  to  apply  to  the  courts  for  redress  of 
such  injuries  as  in  this  case  exists  In  favor 
of  all  citizens,  and  could  not  be  abridged  by 
any  association  except  by  the  consent  of 
the  member.  The  defendants  have  no  ground 
upon  which  to  stand  In  demanding  that  the 
remedy  of  appeal  should  be  exhausted  before 
they  are  called  upon  to  repair  the  injury 
they  have  inflicted  upon  Thompson.  The 
continuance  of  bis  membership  in  the  BrotlK 
erhood  does  not  concern  the  defendants. 

It  Is  assigned  as  error  that  the  court  i)eF- 
mitted  Thompson  in  testifying  to  state  that 
at  the  time  of  this  transaction  he  had  a  home 
of  his  own,  and  a  wife  and  two  children. 
There  was  evidence  which  raised  the  Issue  of 
exemplary  as  well  as  actual  damages,  and  it 
was  permissible  to  prove  those  facts  so  as  to 
determine  what  effect  upon  his  mind  and  up- 
on his  reputation  such  a  proceeding  might 
have.  The  testimony  was  admissible  from 
this  standpoint.  18  Am.  &  Eng.  Ency.  Law, 
1096;  Cahlll  v.  Murphy,  94  Cal.  29,  30  Pic 
195,  28  Am.  St.  Rep.  88;  Rhodes  v.  Naglee, 
66  Cal.  681,  6  Pac.  863;  Dixon  v.  Allen,  69 
Cal.  627,  11  Pac.  179;  Klump  v.  Dunn,  60 
Pa.  141,  6  Am.  Rep.  355.    In  tb»  ease  last 
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cited  the  court  said:  "The  position  In  life 
and  the  family  of  the  plaintiff  are  always  Im- 
portant circumstances  aa  bearing  upon  the 
question  of  damages,  and  have  always  been 
held  to  be  admissible  in  evidence  for  that 
purpose."  The  fact  that  Thompson  testified 
as  an  expert  when  he  was  not  or  that  he  re- 
ceived pay  for  his  testimony  to  wlilcb  he 
was  not  entitled  is  irrelevant  to  any  issue 
presented  In  this  case.  The  charges  upon 
which  he  was  tried  do  not  allege  against  him 
«ither  the  taking  of  Improper  fees  or  that  he 
falsely  represented  himself  as  an  expert. 
Therefore  such  evidence  would  not  be  admis- 
sible to  support  the  finding  and  conclusion 
of  the  Division  No.  201  upon  either  one  of 
the  charges  prosecuted  before  It 

It  is  therefore  ordered  that  the  Judgments 
of  the  district  court  and  Court  of  Civil  Ap- 
peals be  reversed,  and  the  cause  remanded. 


SOWERS  V.   STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Oct.  28, 

1.  Cbiminai.  Law  (§  538»)  —  Sufficiency  of 
Evidence — Confessions. 

A  confesaion  alone,  though  defendant  were 
not  nnder  duress,  would  not  sustain  a  convic- 
tion. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1229 ;    Dec.  Dig.  i  538.*] 

2.  CsnciNAi.  Law  (}  519*)— Confessions. 

A  confession  of  defendant  could  not  be  con- 
sidered; the  county  attorney,  to  avoid  a  con- 
tinuance, haviniF  admitted  the  testimony  of  ab- 
sent witnesses  that  defendant  was  nnder  duress 
at  the  time  of  the  confession  to  be  true. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  619.*] 

Appeal  from  Henderson  County  Court;  J. 
R.  Blades,  Judge. 

Joe  Sow«rs,  Jr.,  appeals  from  a  conviction. 
Reversed  and  remanded. 

Miller  &  Royall,  for  appellant  F.  J.  Mc- 
Oord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  oi 
theft,  and  his  punishment  assessed  at  a  fine 
of  $25  and  three  months'  Imprisonment  in 
the  county  Jail. 

The  evidence  in  this  case  is  not  suflldent. 
It  shows  that  the  state  relied  for  a  convic- 
tion upon  the  confession  of  appellant,  who 
was  under  duress  at  the  time  the  confession 
was  made.  The  county  attorney  admitted 
the  testimony  of  certain  absent  witnesses  to 
tte  true  in  order  to  avoid  a  continuance,  and 
said  witnesses'  testimony  shows  that  the  de- 
fendant was  under  duress.  Therefore  we 
hold  the  testimony  Is  insufficient  A  confes- 
sion alone  would  not  be  sufficient  to  sustain  a 
conviction.  If  appellant  was  not  under  duress. 

The  evidence  being  wholly  insufficient,  the 
Judgment  is  reversed,  and  the  cause  Is  re- 
manded. 


RAMSEY,  J.,  absent 


PIERCE  r.   STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Oct  28; 
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1.  Rape  (8  61*)— Evidence— Sdfficienct. 

Evidence  \eld  to  sustain  a  conviction  of 
rape. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  fi  71-77;  Doc.  Dig.  S  51.»] 

2.  CanciNAi.  Law  (f  406*)— AoinssiONS— Ad- 

XISSIBILITT. 

A  written  statement  to  a  justice  of  the 
peace,  signed  by  accused  after  being  warned, 
was  admissible  against  him,  under  Acts  SOth 
Leg.  (Laws  1907,  p.  219,  c  118). 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  894;  Dec.  Dig.  S  406.*] 

8.  Cbikinai,  Law  (}  400*)— Wbitten  State- 
ments—Copies— AmnssiBrLiTT. 

On  a  showing  that  a  written  statement 
made  by  accused  had  been  lost  and  diligent 
search  made  therefor,  testimony  as  to  Its  cos- 
tents  was  proper. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f {  882,  886 ;   Dec  Dig.  f  400.*] 

4.  CanaNAi,  Law  ((  406*)— Admissions— Ad- 

MIBSIBILITr. 

A  voluntary  statement  before  the  grand 
jury,  reduced  to  writing  and  signed  by  ac- 
cused, was  admissible  against  him. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  884;  Dec.  Dig.  i  406.*] 

Appeal  from  District  Court  Lamar  Conn- 
ty;   Ben.  H.  Denton,  Judge. 

A.  A.  Pierce  was  convicted  of  rape,  and 
he  appeals.    Affirmed. 

F.  J.  McGord,  Asst  Atty.  O&x,  for  the 
State. 

DAVIDSON,  P.  J.  Api>ellant  was  convict- 
ed of  rape  upon  a  child  7  or  8  years  of  age, 
and  given  a  life  sentence  In  the  penitentiary. 

Appellant  was  a  man  about  74  years  of 
age,  and  lived  In  the  house  of  the  family  of 
which  the  little  girl  was  a  member.  The  lit- 
tle girl  was  placed  upon  the  stand  and  testi- 
fied in  substance  that  appellant  had  inter- 
course with  her.  fier  mother  testified  that 
after  she  ascertained  the  fact  that  the  oc- 
currence had  taken  place,  she  examined  the 
child,  and  had  a  physician  also  examine  her. 
The  mother  testified  that  the  private  parts 
of  the  little  girl  were  swollen  and  sore,  and, 
to  use  her  expression,  "she  walked  spraddle- 
legged"  for  four  or  five  days.  The  doctor 
testified  that  the  little  girl  was  abnormally 
developed  for  a  child  of  her  age,  so  much  so 
that  he  could  have  placed  his  two  fingers  In 
her  private  parts  with  bn^  little  pain  to  the 
child,  and  that  her  private  parts  had  been 
entered  by  something,  and  that  they  were 
considerably  distended.  The  brother  of  the 
little  girl  testified  that  he  saw  the  appellant 
and  his  little  sister  lying  on  the  bed;  that 
she  was  lying  on  her  side  and  appellant  ly- 
ing on  his  side,  with  the  little  girl's  clothes 
up  and  with  his  private  parts  out;  and  that 
he  was  pushing  against  her  and  making 
movements  as  if  in  the  act  of  copulation. 
Appellant  made  two  statements  while  under 
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arrest,  one  to  the  magistrate  and  the  other 
before  the  grand  Jury.  Both  were  reduced 
to  writing  and  signed  by  him.  He  denied, 
In  these  statements,  that  he  Iiad  had  Inter- 
course with  her,  but  admitted  that  he  had 
her  on  his  lap  at  the  time  In  question,  with 
his  hand  under  her  dress  and  on  her  private 
parts.  Appellant  also  stated  that  this  was 
the  extent  of  his  criminal  conduct.  We  are 
of  opinion  that  this  testimony  la  sufficient 
Tinder  our  authorities. 

Exceptions  were  taken  'by  appellant  to  the 
Introduction  of  his  conTersatlon  or  state- 
ments to  the  Justice  of  the  peace,  as  well  as 
before  the  grand  Jury.  Several  objections 
were  made,  none  of  which,  we  think,  were 
well  tak^.  With  reference  to  the  state- 
ments to  the  Justice  of  the  peace,  It  was 
Bbown  that  they  were  made  after  being  duly 
warned,  reduced  to  writing,  and  signed  by 
appellant  This  was  In  compliance  with  the 
act  of  the  Thirtieth  Legislature  (Laws  1607, 
p.  219,  c.  118).  With  reference  to  this  par- 
ticular statement,  It  was  shown  that  the 
written  statement  itself  had  been  lost,  and 
search  had  been  made  for  It,  but  It  could  not 
be  found.  EMdence  of  Its  contents  were  ad- 
duced before  the  Jury.  Objection  was  also 
urged  to  this.  We  are  of  opinion  that  the 
proper  predicate  was  laid  for  proving  the 
contents  of  the  instrument  It  is  shown 
clearly  that  the  instrument  had  been  lost 
and  could  not  be  found,  and  that  diligent 
search  bad  been  made  for  It  With  reference 
to  his  evidence  before  the  granA  jury  it  Is 
shown  that  It  was  at  his  request,  and  that 
he  went  voluntarily  before  that  body  to 
make  a  statement,  and  did  make  it,  and  that 
it  was  reduced  to  writing  and  signed  by 
him.  We  think  this  was  admissible  under 
our  decisions.  The  question  has  been  dis- 
cussed frequently,  and  this  character  of  evi- 
dence given  'before  a  grand  Jury  has  been 
held  admissible.  See  Grimslnger's  Case,  44 
Tex.  Cr.  R.  1,  69  S.  W.  683;  Wisdom's  Case, 
42  Tex.  Or.  B.  679,  61  S.  W.  926.  These 
cases  collate  the  authorities  and  discuss  the 
question  rather  fully. 

As  the  record  Is  presented,  we  are  of 
opinion  that  there  is  no  such  error  shown  as 
would  require  a  reversal  of  the  Judgment; 
and  It  is  therefore  affirmed. 

RAMSEY,  J.,  absent 


ROBERTS  &   COELBT   v.  FERINGER. 

(Court   of   Civil   Appeals  of  Texas.     Oct.    14, 
1908.) 

Biixs  Ann  Notes  ({   92*) — Conbidebation— 
Sufficiency. 

Where  plaintiffs,  acting  as  agents  for  the 
owner  of  certain  land,  leased  it  by  a  lease  ob- 
ligating' defendant  to  paj  plaintiffs  $40  a  month 
for  three  year*,  and  defendant  executed  a  note 
to  plaintiffs  for  rent  to  accme  in  addition  to 


other  indebtedness  to  plidntlffii,  the  note  was 
without  consideration  to  the  extent  of  such 
rent,  notwithstandine  plaintiffs'  authority  to 
collect  the  rents;  detenoant  being  under  no  ob- 
ligation therefor,  except  to  the  owner  of  the 
premises. 

[Ed.  Note.— *For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  «  167;   Dec.  Dig.  S  92.*] 

Appeal  from  District  Court,  Jefferson  Coun- 
ty;  W.  H.  Pope,  Judge. 

Action  by  Roberts  &  Corley  against  G. 
Ferlnger.  Judgments  for  defendant  and 
plaintifTs  appeal.    Affirmed. 

Glasscock  &  White,  for  appellants.  Flem- 
ing &  Fleming,  for  appellee. 

KEY,  J.  Appellants  brought  this  suit 
against  appellee  for  an  alleged  balance  due 
upon  a  promissory  note  and  to  foreclose  a 
mortgage  upon  certain  personal  property. 
The  face  of  the  note  was  $2,127.60,  and  it 
bore  Interest  at  10  per  cent  per  annum. 
After  the  defendant  had  pleaded  certain  pay- 
ments, the  plaintiffs.  In  a  supplemental  peti- 
tlon,  admitted  payments  reducing  the  amount 
due  to  $1,613.80  and  10  per  cent  thereon  as 
attorney's  fees,  which  was  stipulated  in  the 
note.  After  filing  a  general  demurrer,  the 
defendant  In  bis  answer  alleged : 

"And  If  required  to  answer  further  here- 
in, and  not  otherwise,  defendant  says  that  be 
executed  the  note  sued  on  In  making  a  cer- 
tain agreement  or  contract  with  the  plain- 
tiffs, of  which  the  execution  and  delivery  of 
the  said  note  was  a  part.  That  the  plaintiffs 
had  charge  of  the  premises  now  occupied  by 
the  defendant,  and  agreed  that  they  would 
have  executed  and  delivered  to  the  defendant 
a  lease  therefor  for  a  term  of  three  years, 
and  that  they  would  make  certain  repairs  on 
the  residence  and  barn  situated  on  said  land, 
to  wit,  that  they  would  cell  and  repair  the 
residence,  and  paint  the  same,  and  would 
repair  the  bam,  and  would  also  place  all 
pasture  fences  in  flrst-class  condition.  That 
the  defendant  on  his  part  promised  and 
agreed,  In  consideration  of  the  plaintiff  exe- 
cuting and  delivering,  or  procuring  the  exe- 
cution and  delivery  of,  a  lease  of  said  prem- 
ises, and  making  the  aforesaid  repairs,  to 
pay  $40  per  month,  payable  monthly  for  a 
term  of  three  years  beginning  January  1, 
1903.  That  the  said  repairs  agreed  to  be 
made  by  plaintiffs  were  of  a  reasonable  value 
of  $10  per  month.  That  the  plaintiffs  have 
failed  and  refused  to  have  executed  and  de- 
livered a  lease  to  this  defendant  of  said 
premises,  but  that  they  did  have  defendtmt 
execute  and  deliver  to  the  owner  of  said 
premises  a  certain  writing,  signed  by  himself, 
wherein  he  agreed  to  keep  the  place  for  three 
years;  but  under  the  terms  thereof  he  was 
compelled  to  remove  therefrom  any  time 
within  30  days'  notice  from  the  owners  there- 
of, and  plaintiffs  failed  and  refused,  and  still 
refuse,   to  make  the  repairs  agreed  on  as 
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aforefutld  on  tbe  said  premises,  and  tbelr 
failure  to  make  the  aald  repairs  damaged  the 
defendant  In  the  sam  of  $10  per  month  dar- 
ing the  time  he  occupied  said  premises,  and 
by  reason  of  their  failure  to  perform  their 
promise  as  to  making  said  repairs,  they  be- 
came liable  and  promised  to  pay  the  defend- 
ant the  sum  of  $330. 

"That  on  or  about  the  date  of  tbe  execu- 
tion of  the  said  note  sued  on,  the  plaintiffs 
and  defendant  contracted  and  agreed  to  close 
by  a  note  all  the  Indebtedness  due  by  defend- 
ant to  plaintiffs,  and  all  sums  that  were  to 
become  due  by  virtue  of  the  rental  contract 
herein  to  the  plaintiffs,  or  to  their  principal, 
and  which  was  in  any  eyent  to  be  paid  to 
the  plaintiffs,  and  the  defendant,  acting  In 
accord  with  said  agreement,  executed  and 
delivered  the  said  note  sued  on,  and  the  real 
consideration  was  not  exceeding  $812.21,  the 
full  amount  and  only  Indebtedness  of  the  de- 
fendant to  plaintiffs  at  that  time  did  not  ex- 
ceed $812.21,  and  defendant  believes  and 
charges  that  this  Indebtedness  did  not  amount 
to  this  much,  but  is  positive  that  It  was  no 
more  than  said  $812.21,  and  the  remainder 
of  tbe  consideration  of  said  note  was  said  ad- 
vanced rent  placed  therein.  That  the  defend- 
ant at  the  time  luiew  that  he  owed  saldpluin- 
tlffs  not  exceeding  $812.21,  and  plaintiffs, 
acting  In  and  through  C.  C.  Roberts,  stated 
to  the  defendant,  at  the  time  of  the  execu- 
tion of  the  said  note,  that  the  same  included 
the  rent  to  be  paid  on  the  said  premises. 
That,  since  the  execution  and  delivery  of  the 
said  note,  defendant  has  made  payments  ag- 
gregating tbe  sum  of  $2,082.25  on  said  note 
In  cash,  the  payments  being  made  on  or  about 
the  following  dates,  to  wit :  4/8/03,  $162.25 ; 
B/5/03,  $80;  6/1/2/03,  $80 ;' 8/21/03,  $80; 
9/5/03,  $100;  10/10/03,  $100;  11/4/03,  $100 ; 
12/10/03,  $100 ;  1/14/04,  $100;  2/9/04,  $100; 
3/11/04,  $100;  4/9/04,  $100;  5/20/04,  $100; 
.V7/04,  $100;  7/13/04,  $100;  9/15/04,  $100; 
10/25/04,  $100;  6/5/03,  $80;  12/7/04,  $90; 
12/21/04,  $80;  1/23/05,  $40;  4/10/05,  $50; 
5/17/05,  $50.  And  In  cattle  the  defendant  has 
made  tbe  following  payments  to  the  plaintiffs 
on  said  note :  On  or  about  June  11,  1905,  24 
head  of  cattle,  $300,  and  on  or  about  March  or 
.Ipril,  1905,  two  cows,  $50,  which  prices  were 
agreed  upon  and  the  property  was  delivered 
to  plaintiffs,  and  said  amount  should  have 
been  credited  upon  said  note.  That  on  or 
about  the  Ist  day  of  April,  1903,  defendant  re- 
paired fencing  for  the  plaintiffs,  for  which  the 
plaintiffs  promised  and  agreed  to  pay  him  the 
num  of  $73 ;  that  on  or  about  tbe  1st  day  of 
April,  1903,  the  defendant  furnished  butter 
and  eggs  to  the  plaintiffs,  amounting  to  $5.85, 
and  on  or  about  tbe  1st  day  of  April,  1903, 
(he  defendant  did  hauling  for  the  plaintiffs 
for  a  reasonable  value  of  $25;  and  tliat  all 
«^f  the  said  fencing  and  hauling  was  done  at 
the  request  of  the  plaintiffs,  and  were  of  the 
reasonable  value  above  set  out,  and  the 
butter  and  eggs  were  sold  at  the  request  of 
plaintiffs  and  were  of  tbe  reasonable  value 


of  $6.85,  and  each  of  which  three  items  tlie 
plalntUBs  promised  and  agreed  to  pay  the  de- 
fendant 

"That  tbe  plaintlflB  on  the  26th  day  of  Sep- 
tember, 1906,  notified  the  defendant  that  his 
lease  or  rent  contract  was  canceled,  and  or- 
dered him  to  move  from  said  premises,  wbicli 
he  has  done,  and  by  reason  of  the  said  re- 
moval, after  tbe  requeM  and  order  of  the 
principal,  acting  in  and  through  their  agent, 
plaintiffs  herein,  the  plaintiffs  became  liable 
and  promised  to  pay  the  defendant  the  sum 
of  $120  advanced  rent  that  was  theretofore 
placed  In  the  said  note  as  before  stated. 
That,  though  demand  has  been  made  for 
damages  for  the  failure  to  make  repairs,  as 
agreed  upon,  and  that  defendant  be  allowed 
a  credit  on  said  rent  contract  for  $120  for 
the  unexpired  time  thereof,  and  for  services 
of  the  defendant  in  doing  the  fencing  and 
hauling  as  set  out,  and  for  said  butter  and 
eggs,  and  plaintiffs  have  failed  and  refused 
and  stUl  refuse  to  pa^  the  defendant  said 
damages  and  sums  for  said  services  as  set  out 
All  of  the  above  payments  and  other  indebt- 
edness as  set  out  against  the  plaintiffs  In  fa- 
vor of  the  defendant  are  proper  charges 
against  the  plaintiffs  and  aggregate  the  sum 
of  $2,966.10,  and  the  same  being  credited  on 
the  note  sued  on,  according  to  the  rules  of 
partial  payments,  leave  a  balance  of  $603.85, 
which  by  reason  of  the  matters  and  things 
hereinbefore  set  out  the  plaintiffs  have  be- 
come liable  and  promised  to  pay  the  defend- 
ant. 

"Tbat  if  the  said  amount  for  advanced  rent 
was  not  placed  in  the  said  note  as  a  part  of 
the  principal  thereof,  plaintiffs  fraudulently, 
willfully,  and  knowingly  misrepresented  the 
facts  as  to  what  was  covered  by  said  note, 
In  this:  Tbat  the  said  plaintiffs  knew  that 
the  defendant  owed  them  not  exceeding 
$812.21,  and  knew  tiiat  the  defendant  would 
not  execute  a  note  for  the  amount  of  the 
note  sued  on  to  close  up  the  small  amount 
due  by  defendant  to  plaintiffs  at  that  tine, 
and  they,  the  plaintiffs,  for  the  purpose  o{ 
deceiving  him,  the  defendant,  told  him  that 
all  of  the  rent  to  become  due  on  said  premises 
was  placed  in  said  note.  Defendant,  being 
an  Illiterate  man,  relied  on  their  representa- 
tions, and  thereby  was  Induced  to  execute 
and  deliver  the  same  to  them.  If  said  rent 
was  not  placed  In  said  note  at  its  execution, 
plaintiffs  falsely  represented  then  and  there 
that  all  be  owed,  together  with  said  rent 
Dimounted  to  the  face  of  the  said  note;  and 
defendant,  relying  upon  said  representations, 
was  damaged  in  the  sum  of  $1,600,  together 
with  Interest  thereon  at  tbe  rate  of  10  per 
cenl  per  annum  from  the  date  of  the  execu- 
tion of  the  said  note,  and  by  reason  of  the 
said  fraud  became  liable  and  promised  to 
pay  the  same  to  the  defendant.  That  the 
defendant  did  not  discover  that  plaintiffs 
denied  tbat  said  rent  was  placed  In  said  note 
as  a  part  of  the  consideration  thereof  until  the 
day  of ,  1905.    That  If  the  said 
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advanced  rent  to  be  due  to  plaintiffs  or  their 
principal  was  not  a  part  of  tbe  consideration 
of  tlie  said  note,  then  the  plaintiffs  are  due 
and  liable  to  this  defendant  a  stun  equal  to 
the  difference  between  the  indebtedness  at 
tbe  time  of  the  execution  of  the  said  note, 
to  wit,  not  exceeding  1812.21,  and  the  amount 
as  before  alleged  which  is  due  by  reason  of 
the  payments  made  as  herein  set  out,  and 
by  reason  of  the  other  obligations  aforesaid 
from  plaintiffs  to  defendant  as  set  out  here- 
inbefore, to  wit,  the  sum  of  12,696.10,  together 
with  interest  on  said  sum  from  the  time  each 
payment  was  made,  now  due  and  payable 
from  plaintiffs  to  defendant. 

"That  defendant  charges  the  said  writing, 
which  was  signed  by  defendant,  to  be  in  the 
bands  of  the  plaintiffs,  and  notifies  tbe  plain- 
tiffs to  produce  the  same  at  the  trial  of  this 
cause,  together  with  all  letters  and  corre- 
spondence between  them  and  any  other  par- 
ties relative  to  and  connected  with,  and  re- 
ferring to  in  any  way  the  execution  and  de- 
livery of  and  consIderatiOD  for  said  note,  and 
also  one  chattel  mortgage,  executed  and  de- 
livered to  defendant  by  plaintiffs  on  or  about 
the  11th  day  of  January,  1902,  filed  for  rec- 
ord January  18, 1902,  and  No.  1,904  according 
to  the  chattel  mortgage  register  of  Jefferson 
county,  Tex.,  and  in  default  of  which  secon- 
dary evidence  will  be  offered  as  to  contents 
of  said  Instrument" 

Tbe  defendant  in  his  prayer  asked  for 
judgment  against  the  plaintiffs  for  a  balance 
alleged  to  be  due  him,  for  cancellation  of  the 
chattel  mortgage  sued  on  by  the  plaintiffs, 
and  for  general  and  special  relief.  The  de- 
fendant verified  his  answer,  stating  under 
oatb  that  the  facts  alleged  therein  as  to  the 
consideration  of  the  note  sued  on  were  true. 

At  the  trial  the  plaintiffs  by  their  counsel 
admitted  all  tbe  payments  set  up  in  the  de- 
fendant's answer,  and  the  court  submitted  to 
the  jury  the  following  questlpn  only:  "Did 
the  note  of  |2,127.S0,  herein  sued  upon.  In- 
clude as  a  part  of  its  consideration  the  rent- 
als under  said  Cartwright  &  Roberts  lease?" 
By  their  verdict  the  jury  answered  that  ques- 
tion in  the  affirmative,  and  thereupon  the 
court  rendered  Judgment  in  favor  of  the 
defendant  and  against  the  plaintiffs  for  the 
sum  of  $144.19,  and  canceling  the  note  and 
mortgage  sued  upon,  and  the  plaintiffs  have 
prosecuted  this  appeal. 

The  defendant  submitted  testimony  which 
amply  supports  the  finding  of  the  Jury,  and 
we  therefore  find  as  a  conclusion  of  fact  that 
the  note  sued  on  Included  as  a  part  of  the 
consideration  the  rentals  under  the  Cart- 
wright  &  Roberts  lease  contract  with  tlie 
defendant 

There  are  several  assignments  of  error  In 
appellants'  brief,  all  of  which  Involve  sub- 
stantially tbe  same  question  of  law;  the 
contention  being  that  under  the  pleadings 
the  defoidant  was  not  entitled  to  submit 


oral  testimony  to  show  that  part  of  the  con- 
sideration of  the  note  sued  on  was  the  rents 
which  he  had  agreed  to  pay  under  the  Cart- 
wright  &  Roberts  lease,  nor  to  have  that 
question  submitted  to  the  Jury.  The  record 
shows  that  tbe  plaintiffs  were  the  agents  of 
Cartwright  &  Roberts,  and,  according  to 
the  defendant's  testimony,  while  he  signed  a 
written  Instrument  promising  to  pay  the  . 
rents  to  Cartwright  &  Roberts,  the  amount 
of  such  rents  which  would  accrue  imder  tbe 
terms  of  tbe  contract  was  added  to  the 
amount  which  the  defendant  was  then  indebt- 
ed to  the  plaintiffs  and  placed  in  the  note 
sued  on.  The  trial  court  seems  to  have  taken 
this  view  of  the  case:  That  while  tbe  lease 
contract  was  made  with  the  plaintiffs,  acting 
as  agents  for  the  owners  of  the  premises,  tbe 
rents  to  be  paid  by  the  defendant  were  not 
owing  to  the  plaintiffs,  but  to  said  owners, 
and  therefore,  to  the  extent  that  they  were 
Included  in  the  note  sued  on,  that  obligation 
is  without  consideration  and  not  binding  upon 
the  defendant. 

We  think  that  view  Is  correct.  By  the 
terms  of  the  lease  contract  tbe  defendant 
was  to  pay  Cartwright  &  Roberts  $40  month- 
ly for  three  years,  beginning  January  1,  1903, 
and  the  lease  had  not  expired  when  this  suit 
was  brought.  Now,  while  the  plaintiffs  may 
have  had  authority  to  collect  the  rent  as 
agents  for  the  owners,  it  could  not  be  used 
as  a  consideration  for  an  obligation  payable 
to  them  in  their  own  right  and  not  as  agents. 
If,  merely  because  A.  is  indebted  to  B.,  be 
executes  a  note  payable  to.  C,  such  indebted- 
ness does  not  constitute  a  sufficient  considera- 
tion, and  the  note  is  not  a  binding  obligation. 
Of  course,  for  a  sufficient  consideration  B. 
could  direct  A.  to  make  tbe  note  payable  to 
C,  and  it  would  then  be  valid.  But  that  Is 
not  what  was  done  in  this  case.  The  plain- 
tiffs do  not  claim  to  have  acquired  Cartwright 
&  Roberts'  Interest  in  the  rents.  But  if  it 
be  conceded  that  they  have,  and  that  they  had 
authority  to  Incorporate  the  rent  in  tbe  note 
and  make  it  payable  to  them  individually,  tbe 
fact  remains  that  the  defendant  could  be  re- 
quired to  pay  the  rent  but  once,  and  the  con- 
ceded payments  were  in  excess  of  both  the 
accrued  rent  and  his  original  Indebtedness  to 
tbe  plaintiffs.  Therefore,  in  either  view  of 
the  case,  the  finding  of  the  jury  that  the 
rent  was  included  in  the  note  supports  the 
Judgment  of  the  trial  court,  and  that  Judg- 
ment is  affirmed. 

Affirmed. 


BISHOP  V.  RIDDLB.t 
(Court  of  Civil   Appeals  of  Texas.     Jnne  13, 

1908.    Rehearing  Denied  Oct.  17,  1908.) 
1.  Pabtnebship  (S  99*>— Contbacts— Bbeach 

OF    FiBM    AOBEEMENT— LlABILIIT. 

Plaintiff   and   a   third    person   owned   and 
operated  a  telephone  exchange  as  partners.    Toll 
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lines  owned  and  operated  by  them  individaally 
were  connected  therewith.  DefeAdant  bought 
the  third  person's  interest,  and  thereafter  plain- 
tiff and  defendant  shared  equally  the  charges 
made  by  the  exchange  for  handling  long  distance 
calls,  but  each  had  the  ezdasiTe  control  of  his 
own  toll  lines.  There  was  no  aereement  be- 
tween them  as  to  either  of  them  going  into  oth- 
er telephone  business.  Defendant  erected  a  ri- 
val telephone  exchange  in  c<»npetition  with  the 
firm  exchange.  Held,  that  defendant  was  not 
liable  to  plaintiff  for  damages  to  his  individual 
toll  lines. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  }  153;  Dec.  Dig.  {  99.*] 

2.  Teleobaphs    and    Teu:fbore8    ^   7*)  — 
Fbanchises. 

A  franchise  to  operate  a  telepb(«e  is  not 
necessary,  but  one  may  construct  and  operate 
telephone  lines  on  any  street  subject  to  munic- 
ipal regulation  as  to  location  of  poles  and 
height  of  wires  and  obstruction  of  streets. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  i  6;  Dec.  Dig.  8 
7.*] 

3.  Trial  (5  268*)— Instructions— Requests. 

The  refusal  to  give  a  requested  charge,  sub- 
mitting a  material  issue,  not  covered  by  the  gen- 
eral charge,  is  erroneous. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  $  673 ;  Dec.  Dig.  §  268.»] 

Error  from  District  Court,  Eastland  Coun- 
ty;  J.  H.  Calhoun,  Judge. 

Action  by  O.  R.  Riddle  against  O.  W. 
Blsbop.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed  and  remanded. 

Stubblefleld  &  Patterson,  for  plaintiff  In 
error.    D.  O.  Hunt,  for  defendant  in  error. 

PRESLER,  J.  Plaintiff  below,  O,  R. 
Riddle,  brought  this  suit  for  damages  in 
the  district  court  of  Eastland  county  against 
the  defendant  below,  Q.  W.  Bishop,  for 
the  alleged  violation  of  an  implied  contract 
of  partnership  In  relation  to  ownership  and 
operation  of  a  certain  telephone  exchange 
in  the  town  of  Eastland,  Tex.,  alleged  to 
hare  been  the  partnership  property  of  said 
G.  W.  Bishop  and  O.  R.  Riddle,  and  for 
damage  alleged  to  have  been  caused  defend- 
ant in  error's  individual  toll  lines  operated 
in  connection  with  said  exchange,  and  for 
exemplary  damages,  alleging  that  plaintiff 
in  error  during  the  existence  of  said  alleg- 
ed partnership  had  violated  the  same  by 
procuring  a  franchise  for  himself  and  in  the 
town  of  Eastland  erecting  a  rival  telephone 
exchange  in  competition  with  said  partner- 
ship exchange,  thereby  destroying  the  value 
of  the  latter,  and  by  diverting  the  long-dis- 
tance business  from  and  over  defendant  in 
error's  individual  long-distance  toll  lines 
to  those  of  the  Southwestern  Telegraph  & 
Telephone  Company,  greatly  injuring  and 
diminishing  the  value  of  said  toll  lines,  and 
that  all  of  said  alleged  acts  of  plaintiff  in 
error.  Bishop,  were  wrongfully  and  mali- 
ciously done  for  the  purpose  of  Injuring  and 
damaging  defendant  In  error.  The  trial 
in  the  district  court  resulted  In  a  verdict 


for  defendant  in  error  O.  R.  Riddle  upon 

special  issues  submitted,  in  the  sum  of  $150 
as  damage  to  the  partnership  business,  $250 
as  damage  to  the  individual  long-distance 
telephone  business  of  defendant  in  error, 
O.  R.  Riddle,  and  for  the  further  sum  of 
$250  as  exemplary  damage,  making  a  total 
recovery  of  $650,  and  Judgment  was  accord- 
ingly entered  thereon.  Plaintiff  in  error 
duly  made  his  motion  for  a  new  trial,  which 
was  overruled,  gave  notice  Of  appeal,  and 
filed  application  for  writ  of  error.  Citation 
in  error  was  executed,  supersedeas  bond 
filed,  and  the  case  is  properly  in  this  court 
for  revision  upon  numerous  assignments  of 
error. 

We  are  of  the  opinion  that  under  the  plead- 
ings and  the  evidence  in  this  case  no  re- 
covery should  hare  been  awarded  defendant 
in  error  Riddle  as  damage  to  his  individu- 
al toll  lines;  it  not  appearing  either  from 
the  pleading  or  the  evidoice  that  said  lines 
were  a  part  of  the  partnership  property,  or 
that  plaintiff  in  error  Bishop  had  ever  by 
contract,  express  or  Implied,  undertaken  to 
protect  or  in  any  way  further  and  guard 
the  interests  of  defendant  in  error  in  said 
toll  lines,  and,  before  we  can  hold  plain- 
tiff in  error  responsible  for  damage  to  de- 
fendant in  error's  separate  and  ii^dividual 
property  and  business  on  account  of  plain- 
tiff in  error's  competition  therewith,  it  should 
be  made  to  appear  that  plaintiff  in  error 
owed  some  duty  in  this  respect  to  defendant 
in  error  arising  out  of  a  contract  with  re- 
lation thereto,  either  express  or  implied. 
The  theory  upon  which  defendant  Riddle 
contends  that  a  partnership  between  him- 
self and  the  plaintiff  Bishop  existed  in  ref- 
erence to  said  business  and  property  is  that 
one  Harrison  and  defendant  in  error  had 
originally  constructed  said  Eastland  tele- 
phone exchange,  and  for  a  time  owned  and 
operated  it  Jointly  upon  an  equal  division 
of  profits  and  loss,  and  that  said  toll  lines 
wore  then  connected  with  said  exchange, 
and  that  the  plaintiff  in  error.  Bishop,  by 
buying  out  Harrison's  interest  in  the  tele- 
phone exchange,  and  by  continuing  the  busi- 
ness thereof  in  the  way  tliat  Harrison  had 
theretofore  operated  it,  became  a  partner  of 
defendant  in  error  in  the  further  operation 
of  said  business,  and  was  under  all  the 
obligations  and  duties  imposed  in  said  part- 
nership upon  said  Harrison.  Defendant, 
Riddle,  testified  with  reference  to  Harri- 
son's interest  in  and  connection  with  the 
toll  lines  In  question  as  follows:  "The  toll 
lines  were  not  partnership  property,  and 
Harrison  was  in  no  way  interested  in  my 
lines,  nor  was  I  interested  in  his,  except 
that  our  system  at  Eastland  handled  mes- 
sages over  our  toll  lines  and  charged  five 
cents  for  each  message  so  handled,  which  was 
a  part  of  the  earnings  of  the  Eastland  sys- 
tem.   I  supposed  Mr.  Bishop,  when  he  bought 
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out  Mr.  Harrison,  would  continue  the  business 
in  the  same  way  which  Harrison  had  conduct- 
ed it"  And  with  reference  to  Bishop  defend- 
ant in  error  testlfled:  "We  made  no  agree- 
naent  for  the  charge  for  my  toll  lines,  but 
he  Just  cnarged  off  five  cents  for  each  call, 
which  wap  customary.  He  has  neyer  at  any 
time  been  a  partner  with  me  in  the  toll 
buslneas,  nor  in  any  way  Interested  in  the 
toll  business  with  me.  We  shared  equally 
the  charges  made  by  the  exchange  for  hand- 
ling my  long-distance  calls.  I  bad  the  ex- 
clusive control  of  my  toll  lines,  but  Bishop 
saw  that  they  were  kept  in  order.  I  held 
Bishop  only  responsible  to  me  for  the  collec- 
tions he  made  on  the  calls  over  the  long- 
distance lines,  belonging  to  me.  *  *  *  I 
did  not  tell  Bishop  anything  about  my  con- 
tract with  Harrison,  and  do  not  know  that 
he  knew  anything  about  it"  Defendant, 
Riddle,  further  testlfled,  referring  to  Bish- 
op :  "We  never  entered  into  any  agreement 
that  each  should  share  equally  in  the  prof- 
its of  the  exchange  or  in  the  expense  of  the 
same.  Nothing  was  said  about  it.  We  Just 
went  along  as  before.  I  did  not  tell  Harri- 
son when  we  went  in  together  that  I  ex- 
pected to  run  country  lines  from  my  ex- 
changes, neither  did  I  tell  Bishop  that  I 
expected  to  do  so;  in  fact  I  never  consult- 
ed him  about  it  I  think  I  began  to  con- 
nect the  conntiy  lines  with  Ranger  exchange 
in  a  short  while  after  Bishop  bought  out 
Harrison.  I  have  never  said  anything  to 
Bishop  since  he  bought  out  Harrison  as  to 
my  running  country  lines  into  territory 
where  the  Eastland  exchange  might  desire 
to  run  lines.  I  have  never  consulted  him 
in  r^ard  to  the  operation  of  my  country 
lines.  And  there  never  has  been  an  agree- 
ment between  us  that  neither  of  us  should 
go  into  other  phone  business.  I  ran  other 
phone  business,  and  my  other  exchange  en- 
tered territory  in  which  the  Eastland  ex- 
change entered.  I  also  had  my  long-dis- 
tance business,  in  which  Bishop  was  in  no 
wise  interested,  and  Bishop  was  interested 
in  a  toll  line  to  Carbon  and  Grorman  from 
E^astland  in  which  I  had  no  Interest  Neither 
Bishop  nor  I  ever  said  anything  about  each 
not  going  into  competitive  phone  business. 
There  was  no  agreement  or  promise  as  to  that 
matter."  We  therefore  conclude  that  plaintiff 
in  error's  first,  twelfth,^  and  twenty-sixth 
assignments  of  error,  all  'of  which  relate  to 
the  question  of  plaintiff  in  error's  liability 
for  damage  to  defendant  in  error's  toll  lines, 
are  wen  taken,  and  that  the  same  should 
be  here  sustained,  and  that  this  case  should 
be  reversed  and  remanded. 

While  not  material  to  the  disposition  of 
this  appeal,  in  view  of  another  trial  of  this 
case,  we  here  state  that  we  do  not  consid- 
er the  question  raised  by  plaintiff  in  error's 
sixth  assignment,  to  wit,  "The  defendant 
excepts  to  the  plalntlfTs  petition  in  so  far 
as  he  seeks  to  recover  damage  for  the  con- 


duct on  the  part  of  the  defendant,  subsequent 
to  the  time  when  the  franchise,  which  was 
granted  to  O.  R.  Riddle,  and  under  which 
the  plaintiff  and  the  defendant  did  a  tele- 
phone business  In  the  town  of  Eastland  ex- 
pired," of  material  interest  in  this  case. 
This  court  in  the  case  of  City  of  Texarkana- 
V.  Southwestern  Telegraph  &  Telephone  Co., 
106  S.  W.  915,  20  Tex.  Ct  Rep.  735,  held 
in  effect  that  no  such  franchise  was  neces- 
sary; that  telephone  companies  are  Includ- 
ed in  the  statute  authorizing  corporations 
created  for  the  purpose  of  constructing  and 
maintaining  magnetic  telegraph  lines  to  set 
poles,  wires,  and  fixtures  along,  upon,  and 
across  any  public  road,  street,  or  water  of 
the  state;  and  that  the  statute  granting 
city  councils  of  towns  and  cities  incorporat- 
ed under  the  general  law  the  exclusive  con- 
trol and  power  over  the  streets,  alleys,  and 
grounds  of  the  city,  and  the  power  to  abate 
nuisances  and  remove  encroachments  or  ob- 
structions thereon,  does  not  repeal  the  pre- 
vious statute  giving  the  right  to  telephone 
companies  to  use  the  streets  for  their  poles 
and  wires,  nor  does  It  take  from  such  com- 
panies such  right  The  assignment  is  there- 
fore overruled. 

PlalntlfC  in  error's  fourteenth  assignment 
complains  of  the  refusal  of  the  court  to  give 
the  following  si)ecial  charge  requested: 
"Should  you  find  from  the  evidence  that  the 
plaintiff  and  the  defendant  were  at  one 
time  partners  in  the  telephone  business,  but 
should  yon  further  find  that  the  said  de- 
fendant gave  notice  to  the  plaintiff  that 
said  partnership,  if  any  there  was,  was  dis- 
solved in  January,  1907,  then  you  are  in- 
structed that  the  said  notice  would  be  suf- 
ficient to  dissolve  said  partnership,  and  un- 
less you  find  that  the  defendant  had  begun 
the  construction  of  a  telephone  exchange  in 
the  town  of  Eastland,  during  the  existence 
of  the  partnership  between  the  plaintiff 
and  the  defendant  or  had  done  some  act 
In  furtherance  of  the  construction  of  a  tele- 
phone exchange  for  himself,  then  you  are 
Instructed  that  the  defendant  would  not  be 
liable  for  any  damage  which  might  have  re- 
sulted to  the  plaintiff  by  reason  of  the  de- 
fendant constructing  a  local  telephone  ex- 
change for  himself,  and  you  will  find  in 
favor  of'  the  defendant  upon  this  Issue  in 
the  case."  We  are  of  the  opinion  that  the 
above  submits  a  correct  proposition  of  law, 
the  submission  of  which  was  called  for  by 
a  material  issue  of  the  case,  and,  not  being 
covered  by  the  general  charge,  we  hold  that 
the  refusal  to  give  said  special  charge,  as 
requested,  was  error,  and  the  assignment  is 
sustained. 

Plaintiff  in  error's  remaining  assignments 
are  not  considered  well  taken,  and  are  there- 
fore overruled. 

We  conclude,  because  of  the  errors  here- 
inbefore discussed,  this  cause  should  be  re- 
versed and  remanded;    and  It  is  so  ordered. 
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MISSOURI,  K.  &  T.  RY.  CO.  OP  TEXAS 
V.  HOUSE. 

(Court  of  Civil   Appeals  of  Texas.     Oct.  14, 

1808.) 

1.  Afpeai,  and  Ebrob  (S  209*)— Resebvation 
or  6BOX7ND8  or  Review— Fau-tjbe  to  Ob- 
ject. 

Aa  objection,  not  made  in  the  lower  court, 
that  the  verdict  was  against  the  preponderance 
of  the  evidence,  will  be  deemed  to  have  been 
waived  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  1290;  Dec.  Dig.  I  2»9.*] 

2.  Cabbiebb  (§  230*)— Cabbiage  of  Lite  Stock 
-Delay  and  Injtjby  in  Tbarsfobtation — 
Actions — Refusal  of  Requests. 

In  an  action  against  a  carrier  for  delay  in 
transporting  cattle  and  for  injuries  caused  by 
nnloadinx  and  holding  them  In  a  muddy  pen,  a 
requested  charge  to  find  for  defendant  if  defend- 
ant could  not  have  run  the  train  carrying  the 
cattle  to  their  destination  in  28  hours  was  prop- 
erly refused,  where  the  carrier's  line  did  not 
extend  the  entire  distance  from  where  the  cat- 
tle were  received  to  their  destination. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §  961 ;  Dec  Dig.  |  230.*] 

3.  Cabbiebb  (J  230*)  —  Gabbiaoe  or  Live 
Stock— Delay  and  Ihjuby  in  Tbanspob- 
TATiON— Actions- Retusal  of  Requests. 

The  charge  was  properly  refused,  as  ignor- 
ing the  issue  of  injury  by  unloading  and  holding 
the  cattle  In  the  muddy  pen. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  }  961 ;  Dec.  Dig.  i  230.*] 

4.  Tbial  (5  194*)— INSTBUCTIONS— Weight  of 
Evidence. 

In  an  action  against  a  carrier  for  delay  and 
injury  to  cattle  in  transportation,  a  charge  that, 
in  making  up  the  verdict,  plaintiffs  claim  for 
feed  bought  should  not  be  allowed,  was  not  up- 
on the  weight  of  evidence,  as  intimating  that 
the  jury  should  allow  plaintiff  everything  else 
claimed  by  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  466;  Dec.  Dig.  %  194.*^ 

Appeal  from  Waller  County  Court;  J.  D. 
Harvey,  Judge. 

Action  by  J.  L.  House  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas 
and  another.  A  verdict  was  directed  for  the 
other  defendant,  and  there  was  a  Judgment 
for  plaintiff  against  the  named  defendant, 
which  appeals.    Affirmed. 

Lane,  Jackson,  Kdley  &  Wolters  and  Chas. 
A.  Warnken,  for  appellant 

KEY,  J.  J.  L.  House  brought  this  suit 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Cranpany  of  Texas  and  the  Houston  & 
Texas  Central  Railroad  Company  for  dam- 
ages alleged  to  have  been  sustalnM  on  ac- 
count of  delay  and  injury  to  six  cars  of  cat- 
tle, shipped  from  Hockley,  Tex.,  to  Kansas 
City,  Mo.,  and  diverted  to  East  St  Louis, 
III.  Upon  trial  in  the  court  below  the  judge 
instructed  a  verdict  for  the  Houston  &  Tex- 
as Central  Railroad  Company,  and  submit- 
ted the  case  to  the  jury  as  between  the  plain- 
tifC  and  the  other  defendant.  The  verdict 
and  judgment  went  for  the  plaintiff,  and  the 
losing  defendant  has  appealed. 


The  first  assignment  of  error  assaUs  the 
verdict  and  judgment  as  being  against  the 
preponderance  of  the  evidence.  Appellant 
made  no  complaint  against  the  verdict  in 
the  court  below,  and  for  that  reason  must 
be  held  to  have  waived  that  point  in  this 
court  That  question  is  so  well  settled  in 
this  state  that  It  is  not  deemed  necessary 
to  cite  the  authorities. 

The  second  assignment  complains  of  the 
refusal  of  a  requested  instruction  which 
would  have  directed  the  Jury  to  find  for  the 
defendant,  if  they  believed  from  the  testi- 
mony that  defendant  could  not  have  run 
the  train  carrying  the  plaintlfrs  cattle  from 
Muskogee  to  the  National  Stockyards  in 
East  St  Louis  in  28  hours.  The  charge  in 
question  was  properly  refused  for  two  rea- 
sons: First,  appellant's  road  did  not  extend 
all  the  way  to  the  National  Stockyards  in 
East  St.  Louis;  and,  second,  it  related  alone 
to  the  question  of  delay,  and  directed  a  find- 
ing for  the  defendant  if  the  jury  found  in 
its  favor  upon  that  issue,  while  the  pleadings 
and  evidence  presented  the  issue  of  injury 
to  the  cattle  by  unloading  and  holding  them 
in  a  muddy  pen. 

Among  other  things,  the  court  instructed 
the  jury  as  follows:  "You  are  charged  not 
to  allow  plaintiff  the  $6  claimed  in  bis  peti- 
tion for  feed  bought  at  Sedalia  in  making 
up  your  verdict."  This  charge  is  complained 
of  as  being  upon  the  weight  of  evidence;  the 
contention  being  that  it  Intimates  to  the 
jury  that  they  should  find  for  the  plaintiff 
everything  claimed  by  him  except  the  $6  re- 
ferred to.  The  objection  urged  is  hypercriti- 
cal and  without  merit  The  charge  com- 
plained of  is  in  appellant's  favor,  and  is  not 
susceptible  of  the  ccHistruction  urged  against 
it 

The  other  two  assignments  criticise  the 
court's  charge;  the  contention  being  that  the 
evidence  did  not  authorize  the  submission 
of  certain  questions  to  the  jury.  Our  reading 
of  the  statement  of  facts  leads  us  to  a  dif- 
ferent conclusion,  and  the  assignments  re- 
ferred to  are  overruled. 

No  reversible  error  has  been  pointed  oat, 
and  the  judgment  is  affirmed. 

Affirmed. 


PARHAM  V.  FT.  ^ORTH  &  D.  C.  RY.  CO.t 
(Court  of  Civil  Appeals  of  Texas.     June  27, 

190S.    Rehearing  Denied  Oct  17,  1908.) 
1.  Railboads  (§  401*)— Pebsons  on  Tback— 

Tbespassebs  —  Action  —  Ihstbuohohs  — 

Discovebed  Pebil. 

The  court  chared  that  defendant  railway 
company's  servants,  in  operating  Its  trains,  might 
presume  that  the  right  of  way  therefor  would  b« 
respected  by  persons  on  its  track,  but  that  this 
would  not  excuse  running  over  persons  on  the 
track ;  that  it  was  the  duty  of  defendant's  serv- 
ants at  all  times  to  keep  a  lookout,  and,  if  per- 
sons were  seen  on  the  track  and  in  danger,  to 
check,  halt,  or  stop  the  train,  if  it  could  m  done 


*For  otber  cues  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1M7  to  date,  ft  Reporter  IndexM 
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by  exercising  ordinary  care,  and  by  tbe  nse  of 
ordinary  means  to  avmd  inflicting  injury  on  sncii 
persona.  Beld  tbat  sucli  instraction,  being  fol- 
lowed by  a  statement  tliat  it  was  the  duty  of 
defendant's  engineer  to  use  all  means  under  bis 
control,  consistent  with  the  safety  of  the  train, 
to  prevent  the  injary,  after  discOTcring  tbe  peril- 
ous situation  of  the  persons  killed,  was  not 
objectionable  as  excusing  defendant  from  em- 
ploying all  means  at  hand  to  avoid  inflicting 
injury  after  discovering  such  peril. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  401.*] 

2.  TbiAi,  (S  192*)  — iNBiBxrcnoNS— AsauiiED 
Facts. 

The  court's  failure  to  assume  as  true  an 
undisputed  fact  is  not  error,  where  the  charge 
does  not  authorise  a  flnding  against  the  com- 
plaining par^  if  sneh  fact  is  not  found. 

[Xid.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  S  182.*] 

3.  Raiusoadb  (i  401*)— Pebsons  on  Tback— 
AcnoH— iNBTRtronoNS— DiscovEBED  Pebil. 

Tbe  court  charged  that,  if  defendant's  en- 
gineer in  charge  of  the  train  that  struck  plain- 
titTs  decedents  saw  and  knew  that  they  were 
on  tbe  track,  and  realized  that  they  were  in 
peril,  and  "could  not,  or  probably  would  not, 
leave  the  track,"  and  if  be  did  not  then  use 
all  means  in  his  power,  consistent  with  safety 
to  tbe  train,  to  prevent  the  injury,  etc.,  plaintiff 
was  entitled  to  recover.  Held,  that  the  quoted 
clause  was  but  an  explanation  of  what  the  court 
meant  by  "peril,"  and  was  unobjectionable. 

[E>d.  Note. — For  other  cases,  see  Railroads, 
Dec.  Dig.  i  401.*] 

4.  RAii.BOADa  (8  38&*>— Pkbsons  on  Tbaok- 
DISCOVEBED  Peril. 

A  railroad  engineer's  failure  to  use  all  the 
means  at  band,  uter  discovering  the  peril  of 
persons  on  the  track,  to  prevent  injury  is  not 
actionable,  unless  tbe  use  of  such  means  could 
reasonably  have  prevented  the  accident. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i  1819;  Dec  Dig.  }  389.*] 

5.  RAiutoADB  (I  398*)— Pebsons  on  Tbaok— 
Tbbspabsibs— Neolioencb — Evidence. 

Evidence  held  to  sustain  a  verdict  that  de- 
fendant railroad  company  was  not  negligent, 
proximately  resulting  in  the  death  of  plaintifTs 
decedents,  who  were  trespassing  on  the  track 
when  killed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  398.*] 

Appeal  from  District  Court,  Childress  Coun- 
ty;  S.  P.  Huff,  Judge. 

Action  by  Emma  Parbam  against  the  Ft. 
Worth  &  Denver  City  Railway  Company. 
Jadgjnent  for  defendant;  and  plaintiff  ap- 
peala    Affirmed. 

L.  C.  Barrett,  X  A.  Templeton,  and  J.  H. 
Ayoesworth,  for  appellant.  Spoonts,  Thomp- 
son &  Barwlse,  J.  M.  Chambers,  and  Fires 
A  Diggs,  for  appellee. 

SFEER,  J.  Emma  Parbam  for  herself 
and  for  the  benefit  of  her  minor  children 
bronght  this  suit  against  tbe  Ft.  Worth  & 
Denver  City  Railway  Company  to  recover 
damages  for  the  death  of  her  husband,  G. 
A.  Parbam,  and  a  minor  son,  Riley  Parbam, 
and  for  injuries  to  another  minor  son,  Law- 
rence Parham,  tbe  two  being  killed,  and  tbe 
third  Injured,  by  one  of  tbe  passenger  trains 
of  the  defendant  running  over  them  in  the 


nighttime.  The  negligence  relied  on  was  that 
of  tbe  operatives  of  tbe  defendant  company's 
train  in  not  averting  tbe  accident  after  hav- 
ing discovered  the  peril  of  tbe  deceased  per- 
sons. There  was  a  verdict  for  the  defend- 
ant, and  the  plaintiff  has  appealed. 

Tbe  portions  of  the  charge  most  seriously 
attacked  are  as  follows: 

"(2)  The  defendant  c<mipany  was  entitled 
to  Its  railway  track  for  Its  trains  to  run 
upon,  and  Its  servants  and  agents  in  charge 
of  running  tbe  train  had  tbe  right  to  act 
upon  tbe  presumption  tbat  the  right  of  way 
for  trains  would  be  respected  by  persons 
thereon.  This,  however,  would  not  excuse 
the  running  upon  or  over  persons  upon  the 
track.  It  was  the  duty  of  the  servants  and 
agents  of  the  defendant,  running  trains  up- 
on its  track,  at  all  times  to  keep  a  lookout; 
and,  if  persons  were  seen  upon  tbe  track,  and 
In  danger,  to  check  up,  halt,  or  stop  the 
train,  if  It  could  be  done  by  the  exercise  of 
ordinary  care,  and  by  the  use  of  ordinary 
means,  to  avoid  inflicting  Injury  upon  such 
persons. 

"(3)  You  are  instructed  tbat  it  is  the  duty 
of  a  railway  engineer  to  use  all  the  means 
within  his  power,  consistent  with  tbe  safety 
of  tbe  train,  to  prevent  Injuring  persons 
upon  tbe  track,  as  soon  as  he  may  realize 
from  the  facts  then  within  bis  knowledge 
that  such  persons  thereon  would  not  probab- 
ly leave  the  track.  And  under  the  facts  in 
this  case  It  became  tbe  duty  of  the  engineer 
to  use  all  the  means  under  his  control,  con- 
sistent with  the  safety  of  the  train,  to  pre- 
vent the  injury  of  tbe  deceased,  C.  A.  Par- 
bam and  Riley  Parham,  and  of  Lawrence 
Parham,  or  to  have  lessened  tbe  injury 
to  them,  so  soon  as  he  realized,  if  be 
did  so,  from  the  facts  within  bis  knowledge . 
that  said  parties  would  not,  or  probably 
could  not,  leave  the  track. 

"(4)  Now,  If  you  shall  find  and  believe 
from  a  preponderance  of  tbe  evidence  before 
you  tbat  0.  A.  Parham  and  bis  two  sons, 
Rlley  Parbam  and  Lawrence  Parham,-  were 
on  the  defendant's  railway  track  at  the  time 
and  place  mentioned  in  the  plaintiff's  peti- 
tion, and  that  tbe  said  Parbam  was  holding 
his  said  sons  on  said  track,  as  alleged  in  the 
plaintiff's  petition,  and  you  shall  find  that 
tbe  said  Parbam  and  his  two  sons  were  run 
down  and  over  by  tbe  engine  and  train  of 
the  defendant,  and  that  C.  A.  Parham  or 
Rlley  Parbam  were  killed,  or  Lawrence  Par- 
bam injured,  and  you  further  find  tbat  the 
engineer  of  the  defendant  In  charge  of  said 
train  saw  and  knew  that  said  parties  were 
on  said  track,  and  that  he  realized  from 
facts  within  his  knowledge  that  said  par- 
ties were  in  peril,  and  could  not,  or  probably 
would  not,  leave  the  track,  and  that  he  did 
not  then  use  all  the  means  within  bis  power, 
consistent  with  the  safety  of  tbe  train,  to 
prevent  Injuring  said  parties,  and  you  find 


•For  otliar  casM  see  same  topic  and  section  NUMBER  In  Dee.  ft  Am.  Diss.  1907  to  date,  ft  Reporter  Indexes 
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tbat  such  acts,  If  any,  on  tbe  part  of  the  en- 
gineer, or  bis  failure  to  act.  if  he  did  so 
fall,  was  negligence,  whicb  proximately  caus- 
ed the  Injuries  to  said  parties,  or  either  of 
them,  as  aforesaid,  then,  in  case  yon  so 
find,  yon  should  find  for  the  plaintiff,  under 
the  rules  given  you  aa  to  the  measure  of 
damages.  If,  however,  you  shall  find  that 
the  engineer  In  charge  of  said  train  used  all 
the  means  within  his  power,  consistent  with 
the  safety  of  bis  train,  to  stop  or  lessen  the 
speed  thereof  in  time  to  prevent  the  injuries 
to  the  parties,  as  soon  as  he  realized  from 
tbe  facts  within  his  knowledge  the  peril  of 
said  parties,  or  that  they  probably  would  not, 
or  could  not,  leave  the  track,  if  in  fact  he 
did  realize  the  same,  or,  if  you  find  that  be 
was  not  negligent,  then,  you  should  find  for 
the  defendant,  and  so  say  by  your  verdict" 
The  second  paragrapli,  even  though  it 
stood  alone,  would  hardly  be  subject  to  the 
criticism  that  it  excused  the  defendant  com- 
pany from  employing  all  the  means  at  hand 
to  avoid  inflicting  the  injury,  after  having 
discovered  the  peril  of  tbe  deceased  Parham 
and  his  children,  but  it  is  perfectly  apparent, 
in  connection  with  the  paragraph  Immediate- 
ly following,  tliat  the  jury  could  not  have  so 
understood  it.  They  are  there  expressly  t(dd 
tbat  it  was  the  duty  of  the  engineer  to  use 
all  of  the  means  under  his  control,  consist- 
ent with  the  safety  of  the  train,  to  prevent 
the  injury  after  having  discovered  the  peril- 
ous situation  of  the  parties.  It  is  objected 
that  in  the  fourth  paragraph  of  the  charge 
the  court  should  have  assumed  tbat  the  de- 
ceased C.  A.  Parham  was  holding  his  two 
little  boys,  Lawrence  and  Riley,  by  their 
hands  in  front  of  the  approaching  train  at 
tbe  time  of  the  sad  accident,  since  such  was 
the  undisputed  testimony.  Instead  of  submit- 
ting such  question  to  the  determination  of  the 
jury.  But  if  such  fact  can  l>e  said  to  have 
been  indisputably  established,  it  nevertheless 
does  not  follow  ttiat  the  court's  failure  to  as- 
sume it  to  be  true  in  the  charge  would  be  er- 
ror, because  the  charge  nowhere  authorizes  a 
finding  against  appellant,  if  such  fact  be  not 
found.  The  cases  of  Tex.  &  Pac.  Ry.  Co.  v. 
McCoy,  90  Tex.  264,  38  S.  W.  36,  and  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Rowland,  90  Tex.  865, 
38  S.  W.  756,  cited  by  appellant,  are  there- 
fore not  In  point.  See  H.  &  T.  C.  R.  R.  Co. 
V.  Johnsem  (Tex.  Civ.  App.)  103  S.  W.  239, 
and  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Hugh 
Jolinson  (on  motion  for  rehearing  in  this 
court)  111  S.  W.  758.  The  fourth  paragraph 
of  the  charge  is  the  subject  of  further  criti- 
cisms, but  we  find  no  merit  in  them.  The  ex- 
pression "and  [said  parties]  could  not,  or 
probably  would  not,  leave  the  track"  is  but 
an  explanation  by  the  court  of  what  is  meant 
by  peril,  and  the  further  requirement  there- 
in that  appellee's  failure,  on  the  part  of  its 
engineer,  to  as0  all  the  means  at  Iiand  after 


discovering  the  peril  to  prevent  tbe  Injury 
should  be  negligence  is  proper,  since  it  can- 
not be  said  that  mere  failure  to  use  the 
means  at  liand  is  actionable  unless  their  use 
could  reasonably  have  prevented  the  acci- 
dent. In  other  words,  whether  or  not  a  fail- 
ure on  the  part  of  appellee's  engineer  to  use 
the  means  at  hand  to  check  his  train  or  les- 
sen its  speed  was  negligence  depends  upon 
the  further  question  of  whether  or  not  by 
the  exercise  of  such  diligence  be  could  prob- 
ably have  prevented  the  Injury. 

Neither  the  appellant's  pleadings  nor  the 
evidence  justified  the  submission  of  appel- 
lant's special  charge  No.  1,  upon  the  issue  of 
failure  to  discover  the  peril  of  tbe  killed  and 
injured  persons  by  reason  of  the  excessive 
and  dangerous  rate  of  speed  at  which  appel- 
lee's train  was  moving.  At  most  the  evi- 
dence shows  the  train  to  have  been  running 
at  tbe  rate  of  35  or  40  mUes  per  hour,  but 
there  is  nothing  in  the  evidence  to  suggest 
that  this  was  an  excessive  or  4angerous  rate 
of  speed  for  a  passenger  train,  such  as  ap- 
pellee's was.  The  accident  did  not  occur 
at  a  crossing,  nor  at  any  other  place  where 
persons  on  the  track  might  reasonably  b« 
expected  to  be  found.  Nor  did  the  evidence 
call  for  the  giving  of  special  charges  Nos. 
6  and  7,  requested  by  appellant,  upon  the  is- 
sue of  negligence  in  falling  to  sooner  dis- 
cover the  peril  of  the  father  and  children. 

The  last  assignment  complains  of  the  in- 
sufficiency of  the  evidence  to  support  the 
verdict  We  have  carefully  examined  the 
testimony,  and  liave  reached  tbe  conclusion 
that  the  verdict  of  the  jury  is  fully  sustained 
by  the  record.  Lamentable  as  the  accident 
was.  It  undoubtedly  was  not  due  to  any  n^- 
llgence  upon  the  part  of  appellee.  The  de- 
ceased father,  together  with  his  two  little 
boys,  had  started  to  Childress,  some  8  miles 
distant,  on  the  night  of  the  accident,  walking 
along  appellee's  tracks,  meeting  its  north- 
bound passenger  train.  The  father,  who 
was  shown  to  be  temporarily  insane — res  ipsa 
loquitur — instead  of  leaving  the  track  on 
the  approach  of  the  train,  as  any  one  reason- 
ably would  have  been  expected  to  do,  held 
the  little  boys  on  the  track  until  they  were 
run  over,  and  he  himsdf  and  one  of  the 
children  were  killed,  and  tbe  other  seriously 
Injured.  It  could  not  reasonably  have  been 
anticipated  by  appellee's  engineer  that  the 
deceased,  knowing  full  well  of  the  approach 
of  the  train,  would  not  leave  the  track  in 
time  to  avoid  an  injury.  His  act  was  that 
of  a  madman,  and  not  of  a  sane  person.  We 
find  nothing  in  the  evidence  Indicating  that 
appellee's  operatives  could  have  done  more 
than  was  done  to  avoid  the  accident  At 
least,  the  verdict  in  these  respects  is  sup- 
ported by  the  testimony. 

The  judgment  of  tbe  district  court  is  there- 
fore affirmed. 
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ARIOIiA  et  »1.  T.  NEWMAN. 

<Court  of   Civil  Appeals   of  Texas.     Oct  14, 

1906.    Rehearing  Denied  Not.  11,  1908.) 

1.  ACKNOWLEDOMERT   (J   36*)  —  REQUISIIEB — 
PUBPOSE. 

The  omission  from  a  certificate  of  acknowl- 
edgement of  a  deed  of  tlie  recital  that  it  was  ex- 
ecuted for  the  purposes  and  consideration  there- 
in expressed  is  not  a  fatal  defect. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  i  196;  Dec.  Dig.    f  36.*] 

2.  Acknowledgment   (§  41*)  —  Pasties  to 
Deed— Mabbied  Wouen. 

Where  the  signatare  of  a  married  woman 
was  not  essential  to  a  conyeyance  of  land,  an  ob- 
jection that  her  acknowledgment  did  not  show 
her  privy  examination  and  explanation  of  the 
instrument  to  her,  etc,  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Dec.  Dig.  8  41.*] 
&  Appeal  and  Ebbob  (|  742*>— AsaioNKENX 

OF  EkBOBB  ^  PBOPOsmoNS  —  Failube  to 

Raise  Objections. 

Appellants  are  confined  to  the  objections 
raised  by  their  propositions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  f  3000;  Dec  Dig.  i  742.*] 

4.  ACKNOWLEDOltEWT  (8 '  47*)— Defeouve  Ao- 
KNOWLEDOKENTS— OUBATtVB  ACIS. 

Where  certain  deeds  had  been  recorded  for 
10  years  prior  to  the  execution  of  an  isolated 
deed  to  defendants  and  to  their  entry  under  it, 
such  acknowledgments,  if  defective,  were  cured 
by  Rev.  St  1895,  art  2312,  as  amended  by  Acta 
1907.  p.  308,  c.  165,  providing  that  every  In- 
stroment  actually  recorded  for  10  years,  wheth- 
er proved  or  acknowledged  in  such  manner  as 
reqnired  or  not,  should  be  admitted  in  evidence 
without  proof  of  execution,  etc, 

[Ed.  Note. — For  other  cases,  see  Acknowledg" 
mait.  Cent  Dig.  81  235-240;  Dec.  Dig.  8  47.*] 

5.  constitutionai,   law    (8   109*)  —  vested 
Rights— Rttles  of  Evidence— Altebation. 

Rev.  St  1886.  f  2312.  as  amended  by  Acts 
1907,  p.  808,  c.  165,  providing  that  every  mstru- 
ment  previously  or  thereafter  actually  recorded 
for  10  years,  wnether  proved  or  acknowledged  in 
the  manner  reqnired  or  not,  shall  be  admitted 
in  evidence  without  proof  of  execution,  is  not 
nnconstitntional.  in  so  far  as  it  affects  deeds 
previously  recorded,  since  it  only  provided  a  rule 
of  evidence. 

[Ed.  Note.— For  other  cases,  see  Const!  to tional 
Law,  Cent  Dig.   8  260;  Dec.  Dig.  8  109.*] 

Appeal  from  District  Court,  Nacogdoches 
County;  James  I.  Perkins,  Judge. 

Action  of  trespass  to  try  title  by  L.  New- 
man against  Marclano  Arlola  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.    Affirmed. 

Ingrabam,  Middlebrook  &  Hodges,  for  ap- 
pellants. Geo.  H.  Matthews  and  Blount  & 
Garrison,  for  appellee. 

JAMES,  -C  J.  Tbis  action  is  in  trespass 
to  try  title.  Tbe  facts  are  these:  The  land 
was  patented  to  Wm.  Goins  as  assignee.  His 
administrator  conveyed  to  Geo.  Clevinger  In 
1860.  Clevinger  In  1872  conveyed  to  H.  C. 
Hancock.  Hancock's  administrator  conveyed 
to  N.  Buckland  In  1880.  Following  this  the 
plalntllTs  chain  of  title  consists  of  a  deed 
from  N.  Buckland  and  wife  to  Newman  Bros. 


k  Rlvlt  In  1881,  deed  from  Albert  A.  Rivlt 
and  wife  to  J.  C.  and  L.  Newman  In  1881, 
and  deed  from  J.  C.  Newman  and  wife  to 
L.  Newman,  tbe  plaintiff.  In  1882.  The  mem- 
bers of  the  firm  of  Newman  Bros.  &  Rlvlt 
were  shown  to  have  been  J.  C.  Newman,  L. 
Newman,  and  A.  Rivlt  The  defendants  took 
possession  of  tbe  land  about  December  16, 
1906,  on  which  date  a  deed  was  executed  by 
Ben  Lazarine  to  defendants,  and  defendants 
have  been  In  possession  ever  since.  This  ac- 
tion was  filed  in  June,  1907. 

The  deeds  from  Clevinger  down  to  plain- 
tiff, as  Introduced,  were  from  the  records, 
they  having  been  recorded  over  10  years  pri- 
or to  the  entry  and  deed  of  defendants,  and 
of  three  of  these,  as  proper  evidence,  appel- 
lants complain  In  their  brief.  The  assign- 
ments of  error  question  the  sufflciency  of  the 
acknowledgments  to  three  of  the  deeds,  and 
also  question  the  applicability  of  article  2312, 
Rev.  St  1896,  as  amended  by  the  Thirtieth 
Legislature  (Acts  1907,  p.  308,  c  165),  to 
them,  as  permitting  such  evidence,  inasmuch 
as  defendants  had  entered  into  possession 
of  the  land  before  suit  was  b'rotight,  and 
their  daim  so  asserted  was  adverse  and  In- 
consistent to  the  one  evidenced  by  said  In- 
struments, in  the  sense  of  the  act  They  al- 
so assert  that  to  construe  said  statute  as 
applying  to  said  three  deeds  is  to  give  It  a  re- 
troactive effect,  which  is  unconstitutional; 
the  act  having  been  passed  after  defendants 
had  taken  possession  of  the  land  under  their 
deed  from  Lazarine. 

We  will  consider  first  the  assignments 
which  go  to  tbe  adcnowledgments.  Under 
them  there  Is  a  single  proposition,  to  which 
appellants  should  be  confined,  and  which  we 
copy:  "A  deed  is  not  properly  acknowledged 
and  is  improperly  admitted  to  record  when 
executed  by  a  man  and  wife,  unless  the 
man  aclmowledges.  In  substance,  that  he 
executed  the  same  for  the  purposes  and  con- 
siderations therein  expressed;  and.  If  the 
wife  acknowledged  it,  tbe  same  must  show  her 
privy  examination  and  explanation  of  the  In- 
strument to  her,  and  that  she,  understanding 
It,  voluntarily  signed  the  same,  for  the  pur- 
poses and  consideration  therein  expressed, 
as  her  act  and  deed,  and  that  .she  did  not 
wish  to  retract  it." 

The  first  deed  which  is  dealt  with  by  the 
brief,  through  the  above  proposition,  is  that 
from  N.  Buckland  and  wife  to  Newman  Bros. 
&  Rivlt.  The  objection,  or  proposition,  so 
far  as  It  relates  to  N.  Buckland,  Is  that  his 
acknowledgment  should  have  shown  that  be 
executed  the  instrument  for  the  purposes  and 
consideration  therein  expressed.  This  ob- 
jection Is  not  valid.  Butler  v.  Brown,  77 
Tex.  342,  14  S.  W.  136.  So  far  as  it  relates 
to  Mrs.  Buckland,  the  proposition  is  imma- 
terial to  the  title,  for  her  signature  appears 
not  to  have  been  essential  to  a  conveyance 
I  of  the  land.     The  second  of  said  deeds  is 
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that  from  Albert  A.  Rlvlt  and  wife  to  J.  C. 
and  L.  Newman.  What  la  above  stated  ap- 
plies equally  to  thlB,  the  proposlcion  being 
the  same;  and  also  the  tliird,  which  is  the 
deed  from  J.  C.  Newman  &  wife  to  L.  New- 
man. 

If  the  said  adcnowledgments  shonld  be  de- 
fective in  any  other  particular,  appellants 
are  not  entitled  to  have  them  considered 
here,  as  they  are  confined  to  a  consideration 
of  the  propositions  they  make.  When  tested 
by  the  propoeition,  the  acknowledgments  do 
not  show  defective  registration. 

We  are  also  of  opinion,  from  the  fact  that 
said  instruments  had  been  actually  recorded 
for  a  period  of  10  years  prior  to  defendants' 
assertion  of  title  (prior  both  to  the  execu- 
tion of  the  isolated  deed  from  Lazarlne  to 
defendants  and  to  defendants'  entry),  the 
acknowledgments,  in  so  far  as  they  appear 
to  have  been  required  for  purposes  of  con- 
veyance and  registration,  to  wit,  those  of  the 
husband,  were  cured  by  said  act,  if  defec- 
tive, and,  further,  that  no  constitutional  right 
of  defendants  was  affected  by  the  enactment 
of  such  rule  of  evidence. 

Affirmed. 


MITCHELL  et  ux.  v.  COMANCHE  COTTON 

OIL  CO. 

(Court  of  Civil  Appeals  of  Texas.     June  27, 

190&    Rehearing  Denied  Oct.  17,  1008.) 

1.  Masteb  and  Servant  (g  157*)— Duir  to 
Warn  Servant. 

Where  the  master  warned  and  instructed 
a  servant  when  first  employed,  he  need  not  re- 
peat the  warning. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  g  157.*] 

2.  Master  and  Servant  (8  153*)— Dutt  to 
Warn  Servant. 

A  master  need  not  warn  a  servant,  though 
an  infant,  of  ordinary  risks  and  dangers  which 
the  servant  actually  knows  and  appreciates,  or 
which  are  so  apparent  that  one  of  nis  age  and 
capacity  would,  under  like  circumstances,  by  the 
exercise  of  ordinary  care,  know  and  appreciate. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  316^2 ;  Dec.  Dig.  g  153. •] 

8.  Master  and  Servant  (g  218*)— Ddtt  to 
Wajin  Servant  —  Assumption  of  Risk  — 
Contributort  Negijobnce. 

Where  an  infant  servant  has  been  properly 
instructed  and  warned,  his  minority  usually  ceas- 
es to  be  a  material  factor  in  estimating  the 
master's  liability,  and  the  defenses  of  assump- 
tion of  risk  and  contributory  negligence  are  then 
available  against  bim,  if  under  the  same  cir- 
cumstances such  defenses  would  be  available 
against  adults. 

[EJd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g  601 ;  Dec.  Dig.  g  218.*] 

4.  Master  and  Servant  (g  130*)— Duty  to 

Warn   Servant— Neqliqence. 

That  a  business  might  have  been  carried 
on  in  a  less  dangerous  manner  is  immaterial, 
where  the  servant  has  been  sufficiently  in- 
structed. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g  264 ;  Dec  Dig,  g  130.*] 


B.  Master  and  Servant  (I  278*)— Iwjubt  to 
Servant— Nkoligence— Evidence. 
,  In  an  action  for  injuries  to  a  servant  op- 
erating a  sewing  machine  in  connection  with 
machinery  used  for  pressing  cotton  seed,  caused 
by  coming  in  contact  with  unguarded  belts  and 
pulleys,  evidence  held  not  to  show  actionable 
negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g  961;  Dec.  Dig.  g  278.*] 

Appeal  from  District  Court,  Comanche 
County;    N.  R.  Lindsay,  Judge. 

Action  by  H.  T.  Mitchell  and  wife  against 
the  Comanche  Cotton  Oil  Company.  From 
a  Judgment  for  defehdant,  plaintiffs  appeal 
Affirmed. 

G.  E.  Smith  and  J.  B.  Keith,  for  appel- 
lants. Baker  ft  Thomas  and  T.  H.  Ooodson, 
for  appellee. 

PRESLER,  3.  This  was  a  salt  by  appel- 
lants, as  the  father  and  mother  of  Wylle 
Mitchell,  for  damages  on  account  of  the 
death  of  said  Wylle,  which  Is  alleged  by 
them  to  have  been  brought  about  by  reason 
of  the  negligence  of  appellee  wblle  their 
said  son  was  In  its  employ.  It  was  alleged 
that  plaintiffs'  son  was  19  years  of  age, 
and  was  killed  while  In  the  discharge  of  his 
duties  to  defendant,  said  duty  being  alleg- 
ed to  have  consisted  in  operating  a  sewing 
machine,  which  was  used  in  connection  with 
the  machinery  of  defendant,  for  pressing 
cotton  seed.  The  acts  of  negligence  which 
were  claimed  as  the  proximate  cause  of  the 
death  were:  (a)  In  appellee  falling  to  pro- 
vide deceased  with  a  reasonably  safe  place 
to  work,  in  that  he  was  required  to  perform 
his  duties  in  close  proximity  to  a  rapidly 
revolving  line  shaft,  strung  with  belts  and 
pulleys,  which  were  unguarded;  (b)  lo  ap- 
pellee falling  to  warn,  and  in  not  giving 
deceased  adequate  warning  of  the  dangers 
of  his  employment;  (c)  in  appellee's  fail- 
ure to  guard  said  line  shaft  and  pulleys; 
(d)  in  appellee's  arrangement  of  the  machin- 
ery at  which  deceased  was  required  to  work, 
which  was  claimed  to  have  been  negligent- 
ly arranged.  Appellee  answered  by  gener- 
al exception,  general  denial,  and  defense  of 
assumed  risk  and  contributory  negligence. 
A  trial  before  the  jury  resulted  In  the  court, 
on  motion  of  appellee,  giving  the  Jury  a 
peremptory  instruction  to  find  for  the  ap- 
pellee company,  and  In  the  court  declining 
to  give  certain  charges  requested  by  ap- 
pellants. The  verdict  and  judgment  jras 
for  the  company,  and  the  appellants  duly 
excepted  to  this  action,  order,,  and  ruling 
of  the  court,  and  Judgment,  'and  gave  notice 
of  appeal  to  this  court  and  here  now  pre- 
sent their  appeal  upon  the  following  aaslgn- 
ments  of  error. 

Appellants'  first  assle;nment  of  error  com- 
plains of  the  court's  action  In  giving  the 
peremptory  instruction  to  the  Jury  to  re- 
turn  a  verdict  for  the  defendant,   and   is. 
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in  our  opinion,  declalve  of  the  case.  It  ap- 
pears from  the  evidence  tbat  tbe  son  of  ap- 
pellants, a  young  man  19  years  of  age,  bad 
been  employed  for  some  2^  or  3  months  by 
the  appellee  during  the  season  preceding  his 
death;  that  daring  the  time  referred  to  he 
had  worked,  for  the  greater  part  of  the 
time.  In  the  same  place  and  at  the  machine 
where  his  death  occurred,  and  was  necessari- 
ly familiar  with  the  danger  Incident  to  the 
place  and  character  of  bis  employment — 
that  Is,  the  danger  of  coming  In  contact 
with  the  line  shaft  that  was  being  operated 
2V^  or  8  feet  In  bis  rear,  and  the  pulleys 
thereon  and  the  belt  running  from  said  line 
shaft  to  the  sewing  machine  which  he  was 
operating — It  appearing  that  he  was  a  young 
man  of  at  least  average  Intelligence  and 
capacity  to  understand  and  appreciate  dan- 
ger that  was  open  and  patent,  and  that  a 
person  of  ordinary  Intelligence  and  no  ex- 
perience even  would  take  cognizance  of. 

It  further  appears  that,  when  he  com- 
menced working  for  appellee,  several  months 
preceding  his  death,  appellee's  manager,  one 
Coleman,  warned  him  of  the  danger  Incident 
to  his  employment,  and  instructed  him  to  be 
very  careful  about  the  machinery,  and  to  be 
sure  and  not  come  in  contact  with  the  shaft 
or  pulleys  or  anything  of  the  kind  that  he 
might  get  hurt  In.  This  witness  testified: 
"I  am  foreman  of  the  Comanche  Cotton 
OH  Mill  Company.  I  have  been  foreman 
since  it  started  In  December,  1904.  •  ♦  • 
My  duties  are  to  look  after  the  men  that  are 
employed  In  the  mill,  and  keep  up  the  me- 
chanical end  of  the  business,  and  to  look  aft- 
er It  in  general.  *  *  *  I  remember  the 
plaintiffs'  son,  Wylle  Mitchell.  He  worked 
at  the  mill  some.  Wylie  Is  dead.  He  died 
the  1st  of  October,  this  October  a  year  ago. 
I  was  not  present  right  at  the  time  of  his 
injury,  but  was  there  immediately  after- 
wards. I  was  in  the  engine  room  when  they 
told  me  that  be  was  hurt.  *  •  •  Mr. 
Mitchell  was  sitting  up  a  little  west  of  where 
the  sewing  machine  set,  between  the  ma- 
chine and  shaft,  about  middle  ways,  I  suppose. 
His  face  was  towards  the  west,  and  he  was 
sitting  flat  on  the  ground.  •  •  *  He 
was  holding  the  stub  of  bis  left  arm  in  his 
right  hand  when  I  got  to  him.  •  •  •  His 
clothing  were  wrapt  around  the  pulley  on 
the  shaft  that  runs  the  sewing  machine.  The 
line  shaft  was  in  motion.  I  think  the  shaft 
is  in  the  neighborhood  of  40  feet  long.  Its 
diameter  is  2^/xt  Inches.  The  diameter  of 
the  pulley  is  between  B  and  6  inches.  There 
are  other  pulleys  on  the  shaft,  but  Just  one 
near  this  machine.  The  others  are  several 
feet  away.  There  is  one  east  of  where  the 
machine  was,  and  several  west  of  it  The 
shaft  and  pulleys  were  not  protected  in  any 
way  by  guards.  That  could  not  be  done 
practically.  It  could  not  be  done  for  the 
dimple  reason  tbat  we  have  to  have  access 
to   those   shafts  and  pulleys  for   the  pur- 


pose of  throwing  off  and  putting  on  belts. 
If  there  was  a  shield  at  all,  it  would 
have  to  be  perfectly  tight,  or  it  would 
wind  up,  and  it  would  not  be  practical 
to  fix  It  that  way.  In  all  modem  machin- 
ery the  shaft  Is  put  up  about  a  man's  waist 
in  the  basement  They  are  not  put  up 
about  the  celling  In  modem  mills.  The 
main  line  shaft  is  overhead,  and  this  shaft 
is  Just  a  counter  shaft  that  drives  the  lin- 
ters.  It  is  not  the  main  shaft  at  all.  We 
bad  the  machine  arranged  the  best  we  could. 

*  •  •  A  man  has  to  come  in  contact 
with  the  pulley  in  throwing  the  belt,  I  don't 
care  how  large  the  room  is,  nor  bow  far 
off  the  machine  is  from  the  shaft.  In  throw- 
ing  the  belt  we  always  tised  a  stick  or  screw- 
driver. We  never  put  our  bands  on  the 
belt  I  think  I  employed  this  young  man. 
If  I  remember  correctly.  I  gave  blm  Instruc- 
tions the  year  before,  but  do  not  rememb^ 
that  I  did  last  year.  He  worked  for  the 
mill  about  a  half  season,  2^  or  3  months 
in  the  season  of  1905.  We  run  tbat  sea- 
son about  B%  or  6  months.  Yes ;  I  instruct- 
ed blm  the  first  year.  I  Instructed  him 
to  be  very  careful  about  the  machinery, 
and  to  be  sure  and  not  come  in  contact 
with  any  of  the  shafts  or  pulleys,  or  any- 
thing of  the  kind  that  he  might  get  hurt 
in.  •  •  *  The  belt  running  from  the 
shaft  to  the  machine  was  a  cross-bel}:.  When 
the  machine  was  not  In  operation,  we  could 
leave  the  belt  on  or  throw  It  off.  We  some- 
times took  it  off,  and  hung  it  up.  I  don't 
remember  that  I  instracted  Wylle  about 
the  machhie  at  that  time.  I  think  I  have 
instmcted  him  to  take  it  off  and  hang  it 
up  when  the  machine  was  not  running.  It 
was  our  custom  to  leave  it  on,  but  It  didn't 
make  any  particular  difference.  That  was 
the  first  day  we  operated  the  machine  that 
year;  the  first  day  the  mill  was  run  that 
season.  I  did  not  furnish  the  young  man 
with  a  stick  that  day,  but  we  kept  the  screw- 
driver there  in  the  drawer  all  the  time.  I 
think  the  screw-driver  is  about  14  inches 
long.     The  handle  is  about  4  inches  long. 

•  *  *  I  think  It  was  there  In  the  draw- 
er when  the  yoimg  man  got  hurt.  Yes;  it 
was  there  to  keep  the  screws  in  shape,  but 
numbers  of  times  the  young  man  has  seen 
me  throw  the  belt  with  the  screw-driver. 
When  I  was  teaching  blm  all  about  it  I 
would  use  the  screw-driver  In  throwing  the 
belt  all  the  time.  The  screw-driver  is  round 
up  to  pretty  close  to  the  end,  and  then  it  is 
flat  so  it  will  go  in  the  tieads  of  the  screws. 
The  stick  that  we  used  was  from  10  to  14 
inches  long.  It  was  Just  a  small  belt  and 
most  anything  would  throw  It  •  •  • 
Wylle  Mitchell  began  working  for  the  oil 
mill  in  1905.  He  worked  right  close  to  three 
months  at  this  particular  work.  The  ma- 
chine is  constructed  Just  like  an  ordinary 
sewing  machine,  only  It  is  on  a  larger  scale. 
It  Is  a  Singer  machine.    *    •    •    The  ma- 
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cbme  Is  perfectly  naked  and  visible  to  the 
eye.  Nothing  to  obstmct  it  from  the  view. 
It  is  locat^d  on  a  table.  •  *  •  The  shaft 
runs  through  the  arm,  and  the  pulley  Is 
on  the  end  of  the  shaft  •  •  •  The  belt 
connects  with  the  line  shaft  The  shaft 
extends  clear  across  the  room.  It  is  about 
4%  feet  from  the  floor.  •  •  •  This  ac- 
cident occurred  about  12  o'clock  in  the  day- 
time. It  was  a  bright  sunshiny  day,  the 
day  this  thing  happened.  There  are  four 
windows  In  that  room.  One  right  In  front 
of  the  machine.  The  basement  is  not  over 
2  feet  In  the  ground.  The  windows  In  the 
basement  are  solid,  and  are  over  3  feet  wide. 
There  are  four  windows  and  one  door.  I 
have  tested  it,  and  I  can  read  flne  print 
there  in  the  basement  on  a  day  like  this; 
can  read  it  at  the  place  the  machine  was 
being  operated.  •  •  •  There  Is  a  globe  to 
an  electric  light  right  alKtve  the  machine.  The 
mill  generates  the  electricity  that  they  use. 
It  can  be  turned  on  at  all  times  when  the 
mill  is  running.  My  opinion,  based  on  my 
experience  with  mills.  Is  that  we>  have  one 
of  the  safest  plants  that  can  be  built  We 
did  not  regard  the  machine  and  the  manner 
In  which  it  was  run  with  the  shaft  and  belt 
as  l>elng  any  danger  whatever.  We  did  not 
regard  the  operation  of  it  as  a  dangerous 
work  at  all.  It  is  the  simplest  piece  of 
machinery  about  the  mill,  and  we  regard 
it  as  being  one  of  the  safest  places  to  work 
about  the  oil  mill.  •  ♦  •  Of , course  there 
is  danger  in  getting  In  a  shaft  wherever 
it  may  be,  and  a  man  with  loose  clothing 
on  may  get  caught  on  a  pulley  or  set  screw 
on  a  shaft  Of  course  it  would  be  dangerous 
If  a  man  should  get  Into  one  of  them."  No 
eyewitness  testified  to  the  accident  that  re- 
sulted in  the  death  of  the  deceased.  Neither 
did  the  deceased  make  any  statement  as 
to  the  mann8r  in  which  the  Injury  occurred. 
The  evidence  of  plalntifts'  other  two  wit- 
nesses, D.  J.  Barker  and  J.  M.  Slayton, 
did  not  differ,  in  any  material  respect,  and 
upon  any  material  Issue,  from  that  of  the 
witness  Coleman.  These  three  witnesses 
are  all  who  testified  in  the  case  with  refer- 
ence to  the  location  of  the  machinery,  the 
manner  of  operating  it,  and  the  occurrence 
of  the  injury.  While  not  material  to  the 
conclusion  reached  by  us,  it  may  be  doubt- 
ed, under  many  authorities,  whether  it  was 
necessary  and  incumbent  upon  the  master  in 
this  case  to  give  notice  or  warning  of  dan- 
ger at  all,  the  d^ger  to  which  deceased 
was  exposed  was  so  open  and  manifest  to 
a  person  of  bis  intelligence,  and  to  a  per- 
son of  ordinary  observation,  and  could  only 
arise  by  his  carelessly  and  unnecessarily 
coming  in  contact  with  the  machinery,  line 
shaft  and  pulleys,  the  operation  of  which 
was  open  to  the  observation  of  any  one; 
but.  If  it  be  conceded  that  such  warning 
was  necessary,  we  are  of  the  opinion  that 
he  was  sufficiently  warned   and  instructed 


by  appellee's  manager  a  few  months  before, 
upon  first  being  employed  by  him,  and  it 
does  not  appear  that  it  was  incumbent  up- 
on the  manager  to  repeat  the  warning  ori- 
ginally given,  as  the  continued  employment 
and  experience  in  the  position  and  about 
the  machinery  made  the  danger  of  coming 
in  contact  with  the  machinery  better  known 
to  him,  and  obviated  the  necessity  of  fur- 
ther' and  repeated  warnings.  The  anthori- 
tles,  both  in  this  and  other  states,  are  uni- 
formly to  the  effect  that  no  duty  r^ts  up- 
on the  master  to  notify  even  a  minor  of  the 
ordinary  risks  and  dangers  of  his  occupa- 
tion which  the  latter  actually  knows  and 
appreciates,  or  which  are  so  open  and  ap- 
parent that  one  of  his  age  and  capacity 
would,  under  like  circumstances,  by  the  ex- 
ercise of  ordinary  care,  know  and  appre- 
ciate, as  stated  in  the  case  of  Tmntle  v. 
North  Star  Woolen  Mills  Co.,  57  Minn.  52, 
58  N.  W.  832.  In  Clrlack  v.  Merchants' 
Woolen  Co.,  146  Mass.  1S2,  15  N.  E.  579,  4 
Am.  St  Rep.  307,  recovery  was  denied  for 
an  Injury  received  by  a  boy  of  12,  whose 
person  came  into  contact  with  exposed  gear- 
ing. The  position  taken  was  that  In  the 
absence  of  anything  to  show  the  contrary, 
the  boy  must  be  assumed  to  have  the  intel- 
ligence and  understanding  usual  with  boys 
of  that  age,  and  that  this  assumption  involv- 
ed the  further  one  that  he  was  well  aware 
of  the  danger  which  caused  the  Injury,  and 
that  no  instruction  could  have  been  given 
him  which  would  have  afforded  larger  meas- 
ure of  knowledge  than  that  with  which  he 
was  chargeable.  In  Buckley  v.  Gutta  Percha 
&  Rubber  Mfg.  Co.,  113  N.  X<  540,  21  N.  B. 
717,  it  was  held  that  a  child  of  12,  who. 
after  helping  operate  a  machine  for  only 
three  days,  slipped  while  attempting  to  put 
a  cylinder  In  place,  and  in  throwing  out 
his  hand  to  save  himself  brought  It  into 
contact  with  a  cogwheel,  could  not  recover 
on  the  ground  that  he  had  received  no  In- 
struction as  to  the  danger.  In  White  v. 
WIttemann  Lithographic  Co.,  131  N.  Y.  631, 
30  N.  E.  236,  It  was  assumed  that  a  boy  of 
13  understood  the  danger  of  getting  his 
hand  caught  in  cogs,  and,  as  stated  by  La- 
batt  in  his  work  on  Master  and  Servant  the 
duty  of  instructing  minors  being  predicated 
upon  the  fact  that  without  such  instruction 
they  would  be  exposed  to  avoidable  dan- 
gers of  which  they  are  presumably  igno- 
rant it  follows  that  after  they  have  been 
properly  Instructed,  their  minority  will  usu- 
ally cease  to  be  a  material  factor  in  esti- 
mating the  extent  of  the  employer's  liabili- 
ty. In  other  words,  the  defenses  of  assump- 
tion of  risk  and  contributory  negligence  will 
then  be  available  against  them,  if  under  the 
same  circumstances  these  defenses  would 
have  been  available  against  adults.  That 
the  business  might  have  been  carried  on 
in  a  less  dangerous  manner  is  a  circumstance 
quite    Immaterial,    where   the   servant   has 
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been  sufflci^tly  Instructed.     See  Labatt  on 
Master  and  Servant,  vol.  1,  art.  251. 

We  are  therefore  of  the  opinion  that  the 
court  did  not  err  in  giving  the  Jury  peremp- 
tory Instmction  in  this  case  to  return  a  ver- 
dict for  the  defendant,  and  that  this  case 
should  be,  and  the  same  la  hereby,  In  all 
things  affirmed. 


ABERNATHY  v.  FLORBNOEt 
(Court   of  Olvil  Appeals   of  Texas.     Jnly   4, 
1908.    Rehearing  Denied  Oct  17,  1008.) 

Specific  Psbpobmancb  (}  93*}— Tuts  as  Bb- 

SENCK    op   CONTBAOT. 

Specific  performance  of  a  contract  to  em- 
I>loy  connsei  and  defray  the  expenses  of  litiga- 
tion twtween  the  other  party  to  the  contract 
and  a  third  person  over  schoof  land,  in  consider- 
ation of  a  conveyance  of  a  certain  part  of  the 
land,  if  successfal,  and  no  appeal  was  taken, 
and  a  certain  other  part  if  an  appeal  was  taken, 
cannot  be  had,  where  such  party  did  not  pay 
the  expenses  of  such  litigation  as  they  accruea, 
although  he  did  offer  to  reimburse  the  other 
party  after  the  litigation  had  terminated,  as 
time  was  of  the  essence  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {{  245-248;  Dec.  Dig. 
i  93.  •] 

Appeal  from  District  Court,  Lubbock  Coun- 
ty;   li.  S.  lUnder,  Judge. 

Specific  performance  by  M.  O.  Abemathy 
against  W.  P.  Florence.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

H.  C.  Ferguson,  H.  H.  Cooper,  and  Ste- 
phens &  Miller,  for  appellant  Geo.  R.  Bean, 
Randolph  ft  Peniy,  and  Wm.  J.  Berne,  for 
appellee. 

SPEER,  J:  This  suit  was  Instituted  by 
M.  Q.  Abemathy  against  W.  P.  Florence  for 
specific  performance  of  a  written  contract 
to  convey  640  acres  of  land,  and  resulted  in 
a  judgment  in  favor  of  the  defendant  The 
plaintiff  has  appealed. 

The  findings  of  fact  filed  by  the  trial  court 
find  sufficient  support  in  the  testimony,  and 
are  adopted  by  us.    They  are  as  follows : 

"(1)  I  find  that  prior  to  March  12,  1904, 
the  defendant,  W.  P.  Elorcnce,  was  the  own- 
er of  two  certain  school  sections  of  land  in 
LublxK^  county,  Tex.,  which  had  theretofore 
been  awarded  to  him  by  the  land  commis- 
sioner, under  bis  settlement  as  an  actual  set- 
tler, and  that  one  Hiram  Smith,  having  an 
opposing  claim  to  said  lands,  succeeded  in 
having  the  said  Florence's  awards  thereto 
canceled,  and  the  same  awarded  to  him, 
Smith. 

"(2)  I  further  find  that  on  March  12,  1904, 
the  plaintiff,  M.  O.  Abemathy,  and  defend- 
ant, W.  P.  Florence,  entered  into  a  contract 
by  the  terms  of  which  the  plaintiff  was  to 
assist  the  defendant  In  securing  the  title  of 
defendant  to  said  lands,  which  said  con- 
tract is  In  words  as  follows: 


"  'State  of  Texas,  County  of  Lubbock. 

"  This  agreement  made  and  entered  into 
on  the  12th  day  of  March,  1904,  by  and  be- 
tween W.  P.  Florence  and  M.  O.  Abemathy 
witnesseth:  That  whereas  Hiram  Smith  has 
succeeded  in  having  canceled  by  the  Commis- 
sioner of  the  General  Land  Office,  the  awards 
of  the  said  W.  P.  Florence  to  surveys  Nos. 
113  and  114  sdiool  files  Nos.  2029  and  2930, 
in  block  20,  Lubbock  county,  Texas,  and  has 
entered  his  file  thereon,  and  is  endeavoring 
to  dispossess  the  said  W.  P.  Florence  from 
the  title  and  possession  of  the  above-describ- 
ed land;  and  whereas,  the  said  W.  P.  Flor- 
ence Is  desirous  of  contesting  the  claims  of 
the  said  Hiram  Smith,  and  will  in  that  event 
be  compelled  to  employ  counsel,  and  incur 
the  expense  of  the  court  and  other  expenses 
incident  to  the  suit  for  the  title  and  posses- 
sion of  the  above-described  land.  Therefore 
in  consideration  of  the  said  Abemathy's  un- 
dertaking and  binding  himself  to  employ 
counsel  and  pay  all  expenses  necessary  for 
the  prosecution  and  defense  of  all  suits  fil- 
ed by  the  said  Smith,  and  binding  himself 
to  appeal  and  follow  appeals  to  the  Supreme 
Court  of  the  state  of  Texas,  the  said  W.  P. 
Florence  agrees  and  binds  liimself  to  make, 
execute  and  deliver  to  the  said  M.  O.  Aber- 
nathy  good  and  sufficient  deed  to  the  east 
one-half  of  survey  114,  block  20,  school  file 
No.  2030,  surveyed  for  W.  P.  Florence,  In 
case  the  said  Abernathy,  by  his  counsel  and 
efforts  shall  win  the  suit  without  appeal 
from  the  district  court  of  Lubbock  county, 
Texas,  or  shall  compromise  and  remove  the 
claims  of  the  said  Hiram  Smith  without  a 
suit  further  than  the  district  court  But  in 
case  it  becomes  necessary  to  carry  the  suit 
to  onr  Court  of  Civil  Appeals  or  the  Supreme 
Court,  then  and  in  that  event  the  said  W. 
P.  Florence  agrees  and  binds  himself  to  make 
good  and  sufficient  deed  to  the  said  M.  O. 
Abemathy  for  the  whole  of  survey  114,  block 
20,  school  file  2930,  Lubbock  county,  Texas, 
in  consideration  of  the  said  M.  O.  Abemathy 
paying  for  counsel,  and  all  costs  of  the  suit 
upon  these  appeals  whenever  the  title  to  the 
said  above-described  land  are  free  and  clear 
of  any  doud  by  virtue  of  the  dalm  and  rights 
of  the  said  Hlrom  Smith. 

"'Witness  our  hands,  at  Lubbock,  Texas, 
this  the  12th  day  of  March,  1904. 

"'[Signed]    W.  P.  Florence. 
"  'M.  G.  Abemathy. 

**  'Witnesses:    Jno.  H.  Doyle.' 

"(S)  I  find  from  said  contract  that  the 
plaintiff  obligated  and  bound  himself  to  em- 
ploy cotmsel,  and  pay  all  expenses  necessary 
for  the  prosecution  and  defense  of  all  suits 
filed  by  the  said  Smith,  and  bound  himself 
to  appeal  and  follow  appeals  to  the  Supreme 
Court  of  the  state  of  Texas,  and  pay  counsd 
fees  and  all  costs  of  suit  and  the  appeals. 

"(4)  I  find  also  that  the  defendant  boimd 
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blmself,  first,  that  In  the  event  tbe  said  plain- 
tiff by  his  counsel  and  efforts  should  win 
tbe  said  suit  without  appeal  from  tbe  dis- 
trict court  of  Lubbock  county,  Tei^  or  should 
compromise  and  remove  tbe  claims  of  the 
said  Smith  without  a  suit  further  than  tbe 
district  court,  to  deed  to  tbe  plaintiff,  Aber- 
.nathy,  the  east  one-half  of  survey  No.  114, 
block  20,  said  county;  and  second,  should 
said  cause  be  carried  to  tbe  Court  of  Civil 
Appeals  or  tbe  Supreme  Court,  then  to  deed 
the  said  Abemathy  tbe  whole  of  said  survey 
114,  block  20. 

"(5)  I  find  that  thereafter,  on  AprU  6,  1904, 
the' said  Hiram  Smith  filed  suit  in  the  dis- 
trict court  of  Lubbock  county,  Tex.,  against 
the  said  defendant,  W.  P.  Florence,  to  try 
the  title  to  said  two  sections  of  land,  and 
that  on  November  2,  1905,  said  cause  was 
tried  in  said  court,  and  resulted  in  a  judg- 
ment for  the  defendant,  W.  P.  Florence,  and 
that  said  cause  was  appealed  from  said  court 
by  tbe  said  Smith  to  the  Court  of  ClvU  Ap- 
peals of  the  Second  Supreme  Judicial  Dis- 
trict, and  by  Judgment  of  that  court,  render- 
ed on  June  30,  1906,  said  Judgment  of  tbe 
lower  court  was  affirmed  in  tbe  defendant's 
(Florence's)  favor. 

"(6)  I  find  from  tbe  evidence  in  the  cause 
that  tbe  plaintiff,  Abemathy,  procured  affi- 
davits, and,  through  his  efforts;  prior  to  the 
filing  of  tlie  suit  by  Smith,  obtained  a  rein- 
statement In  tbe  land  office  of  Florence's 
award  to  said  land,  and  the  cancellation  of 
Smith's  claim  thereto. 

"(7)  I  find  that  tbe  plaintiff,  Abemathy, 
employed  H.  0.  Randolph,  an  attorney  at 
law,  of  Plalnview,  Tex.,  to  represent  tbe  de- 
fendant, Florence,  in  said  suit,  and  that  be 
paid  tbe  said  Randolph  for  bis  services  the 
sum  of  $125. 

"(8)  I  find  that  the  only  other  sums  the 
plaintiff  paid  out  during  the  progress  of  said 
trial  was  tbe  sum  of  $15,  expended  by  him 
for  affidavits  and  cities  of  papers  from  the 
land  office. 

"(9)  I  find  from  tbe  evidence  that  the  plain- 
tiff did  nothing  further  in  the  way  of  em- 
ployment of  counsel  or  expending  any  sums 
of  money,  except  as  found  in  paragraph  8 
and  7  of  these  findings. 

"(10)  I  further  find  that  tbe  defendant 
employed  J.  J.  Dillard  and  Geo.  R.  Bean, 
attorneys  at  law,  living  In  tbe  town  of  Lub- 
bock, tbe  county  site,  where  said  cause  was 
tried,  to  assist  the  said  Randolph  In  tbe  trial 
of  said  cause,  and  that  tbe  plaintiff  author- 
ized tbe  employment  of  the  said  Dillard,  and 
knew  of  the  employment  and  participation 
in  the  trial  of  said  cause  of  the  said  Bean; 
and  I  further  find  that,  on  account  of  these 
attorneys  being  residents  of  the  county,  and 
being  well  acquainted  with  Jurors  and  wit- 
nesses (said  cause  having  been  tried  before  a 
Jury),  their  services  were  necessary,  and  that 
the  plaintiff  did  not  at  any  time  arrange  to 
pay   for  their  servlcea,  but  tbe  defendant 


them  a  total  of  $50  fees,  which  said 
sum  was  reasonable  and  necessary. 

"(11)  I  further  find  that  the  defendant 
when  said  cause  was  appealed  to  tbe  Court 
of  Civil  Appeals,  employed  Wm.  J.  Berne, 
a  resident  lawyer  of  Ft  Worth,  to  brief  and 
present  said  cause  to  said  court,  and  that 
tbe  fee  of  tbe  said  Berne  was  $125,  $50  of 
which  was  cash,  and  $21  for  printing  the 
brief,  and  that  tbe  defendant  paid  a  part 
of  this  fee,  and  notified  plaintiff  by  letter  of 
Berne^s  employment,  and  the  necessity  of  a 
brief,  and  the  cost  thereof,  and  asked  plain- 
tiff to  come  to  bis  assistance  and  pay  tbe 
bills.  Plaintiff  did  not  pay  any  of  these 
bills,  nor  see  defendant  in  regard  thereto, 
but  arranged  with  J.  J.  Dillard  to  pay  them, 
and  Dillard  promised  to  do  so,  which  Dillard 
failed  to  do,  and  defendant  raised  tbe  money, 
and  paid  tbe  said  Berne  bis  fee,  and  tbe 
further  cost  of  printing  tbe  brief;  and.  In 
this  connection,  I  further  find  that  said  brief 
and  Berne's  employment  were  necessary,  the 
said  Berne  living  at  tbe  place  where  tbe  said 
Court  of  Civil  Appeals  sits,  and  It  being  less 
expensive  for  him  to  represent  the  interest 
of  tbe  defendant  in  said  court  than  for  one 
of  the  attorneys  to  go  frMn  either  Plalnview 
or  Lubbock  to  Pt  Worth,  on  account  of  the 
great  distance  and  attendant  expenses,  there; 
and  I  further  find  that  plaintiff  agreed  to 
the  employment  of  Berne  to  represent  de- 
fendant's Interest  on  appeal. 

"(12)  I  further  find  that  the  defendant 
Florence,  paid  the  said  Smith  the  sum  of 
$100  in  settlement  of  tbe  suit  in  the  Court 
of  Civil  Appeals,  in  order  to  avoid  farther 
litigation. 

"(13)  I  farther  find  that  defendant  in  the 
course  of  tbe  trial,  paid  oat  for  employment 
of  counsel,  obtaining  presence  of  witnesses 
from  other  counties  on  tbe  trial  of  tbe  cause 
in  tbe  district  court  of  Lubbock  county,  print- 
ing brief  in  higher  court  and  other  expenses, 
all  of  which  was  necessary,  about  tbe  sum 
of  $326. 

"(14)  I  further  find  that  the  plaintiff  did 
not  arrange  wfth  H.  O.  Randolph  to  defray 
all  tbe  necessary  expenses  of  said  cause,  in 
any  of  the  courts,  and  for  the  said  Randolph 
to  draw  on  him  for  the  necessary  sums  of 
money  as  would  be  required  therefor,  and 
that  he  did  not  arrange  with  any  one,  as  is 
shown  by  tbe  evidence,  to  defray  these  ex- 
penses, and  he  wholly  failed  to  pay  tbe  same 
blmself,  or  arrange  for  the  payment  there- 
of, as  the  same  accrued  and  had  to  be  paid. 

"(15)  I  find  that  tbe  plaintiff,  subsequent 
to  the  affirmance  of  the  case  of  Smith  v. 
Florence  In  tbe  Court  of  Civil  Appeals,  ten- 
dered defendant  tbe  sum  of  $171,  which  was 
refused  by  tbe  defendant  and  tbe  same  was 
by  tbe  plaintiff  paid  into  tbe  registry  of  this 
court" 

The  gist  of  appellant's  whole  contention 
on  this  appeal  is  that  time  was  not  of  the 
essence  of   tbe  contract  between   appellant 
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and  appellee,  and  that  therefore  appellant's 
failure  to  pay  the  expenses  of  the  Florence- 
Smith  Utigatlan  as  they  accrued  ought  not  to 
defeat  his  right  to  the  relief  soaght,  but  we 
are  unable  to  assent  to  this  proposition.  It 
Is  generally  true  that,  where  time  is  not  of 
the  essence  of  the  contract,  and  the  thing 
to  be  done  by  the  complainant  can  be  as  well 
done  at  a  later  as  an  earlier  day  without 
detriment  to  the  party  for  whom  the  thing 
Is  to  be  done,  the  delay  will  be  disregarded, 
or  at  all  events  will  not  defeat  a  specific 
performance.  Maltby  t.  Austin,  65  Wis.  527, 
27  N.  W.  162.  But  this  itself  Is  an  exception 
to  the  more  general  rule  that  a  specific  per- 
formance will  not  be  decreed  in  favor  of  a 
plaintur,  who  Is  himself  at  fault.  In  the 
present  case  the  exigencies  of  the  situation 
of  the  parties  at  the  time  of  making  the  con- 
tract were  such  as  to  make  it  quite  clear 
that  the  principal  purpose  was  to  bind  appel- 
lant to  defray  the  expenses  of  the  Florence- 
Smith  litigation  as  they  accrued  Appellee 
was  without  means,  and  to  meet  his  present 
necessities  entered  into  the  contract  with 
appellant,  by  which  the  latter  undertook  for 
him  to  employ  counsel,  and  to  defray  the  ex- 
penses of  his  school  land  litigation.  The  un- 
dertaking of  appellant,  which  was  somewhat 
of  the  nature  to  render  personal  service,  was 
necessarily  to  be  performed  at  such  season- 
able time  as  to  accomplish  the  purposes  of 
his  employment.  This  would  mean  that  coun- 
sel must  have  been  employed,  and  the  ex- 
penses of  the  litigation  borne,  by  appellant, 
and  not  by  appellee.  The  thing  to  be  done 
in  this  case  could  not  be  done  at  all  after 
the  termination  of  that  litigation,  and  now 
to  permit  appellant  to  have  a  specific  per- 
formance of  tiie  contract  upon  his  reimburs- 
ing appellee  for  these  expenses  would  be  to 
make  an  entirely  new  contract  for  the  par- 
ties. Haldeman  v.  Chambers,  19  Tex.  1; 
Younger  v.  Welch,  22  Tex.  418. 

These  general  conclusions  dispose  of  all 
assignments  of  error,  and  result  In  the  af- 
firmance of  the  Judgment. 

Judgment  affirmed. 


CROUCH   HARDWARE   CO.   v.   WALKER. 

(Court   of   Civil   Appeals   of   Texas.      July   4, 

1908.) 

1.  Tbial  (S  260*)— iNSTRUcno.NS— Requested 
Instbuctions    Covebbd    bt    Ihstkuctions 

GiVKN. 

Where  an  iuue  was  clearly  submitted  in 
the  court's  charge,  a  requested  charge  presenting 
the  same  issne  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  651-650;  Dec.  Dig.  i  260.»] 

2.  Triai,  (I  194*)— iNSTEUcnoNS— Chabgk  on 
Weioht  of  Evidence. 

A  requested  instruction,  in  an  action  for 
conversion,  that  if  the  property  was  delivered 
to  defendant  by  plaintiff,  and,  after  a  first  pur- 
chase note  bad  become  dne,  and  all  the  purchase 
notes  had  been  declared  due,  plaintiff  refused 
to  pay  the  notes,  and  told  defendant  to  do  what 


it  pleased  with  the  property,  to  find  for  defend- 
ant was  on  the  weight  of  the  evidence,  since  if 
plaintiff  told  defendant  "to  do  what  it  pleased 
with  the  property,"  the  jury  might  reasonably 
have  found  that  plaintiff  meant  no  more  than 
that  defendant  should  sell  the  property  under 
the  mortgage  given  for  the  balance  due  on  the 
price. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  194.»] 

3.  Chattkl  Mobtoages  (J  176*)— Convebsion 
BY  MoBroAOKX— Actions— INSTBTTOTIONB. 

An  instruction  In  an  action  for  conversion 
Of  goods,  on  which  a  chattel  mortgage  had  been 
executed  to  the  seller  to  secure  a  balance  on  the 
price,  that,  if  the  seller  without  the  buyer's  con- 
sent seized  and  carried  away  the  goods,  to  re- 
turn a  verdict  for  the  buyer  for  the  market 
value  of  the  goods,  with  interest,  properly  pre- 
sented the  issue  of  the  seller's  liability,  if  it 
wrongfully  converted  the  goods. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  i  176.*] 

4.  TBOVEB  AND   CONVEBSION  (8  89*)— ACTIONS 

—Evidence— Admissibility. 

Plaintiff,  in  trover,  having  testified  that 
there  was  a  demand  for  a  cooking  range  like  the 
one  converted,  and  that  it  could  nave  oeen  sold, 
was  asked  if  she  knew  what  it  was  worth,  and 
could  have  been  sold  for,  to  which  she  replied, 
"1225,  the  price  I  paid  for  it,  was  what  it  was 
worth,"  over  objection  by  defendant,  which  was 
denied,  that  "it  was  not  the  proper  rule  for 
ascertaining  value."  BeU.  that  there  was  no 
error  in  denying  the  objection,  as  plaintiff's  evi- 
dence tended  to  show  that  the  value  given  was 
the  cash  market  value  of  the  range. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  {  80.*] 

Error  from  District  Court,  Tarrant  Coun- 
ty;  Mike  B.  Smith,  Judge. 

Action  by  C.  A.  Walker  against  the  Crouch 
Hardware  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Smith  &  Lattlmore,  for  plaintiff  in  error. 
Templeton  &  Derden,  for  defendant  In  error. 

SPEER,  J.  Miss  O.  A.  Walker  sued  Crouch 
Hardware  Company,  In  the  district  court  of 
Tarrant  county,  to  recover  $704  as  the  value 
of  certain  articles  of  kitchen  furniture  al- 
leged to  have  been  wrongfully  converted  by 
defendant,  and  the  further  sum  of  $500  as 
exemplary  damages.  The  defendant  pleaded 
that  It  had  sold  to  the  plaintiff  the  articles 
of  kitchen  furniture  mentioned  in  her  peti- 
tion, at  the  agreed  price  of  $694  (admitting 
that  there  had  been  an  error  of  $100  in  the 
amount  for  which  her  notes  had  been  taken), 
lind  at  the  time  she  had  paid  the  sum  of 
$300  cash,  executing  her  promissory  notes 
secured  by  chattel  mortgage  upon  the  prop- 
erty for  the  balance  due;  that  almost  im- 
mediately after  the  purchase  she  had  closed 
her  caf6,  for  which  the  articles  had  been 
bought,  and  had  voluntarily  returned  the 
property  to  defendant  for  safe-keeping  until 
such  time  as  she  could  procure  a  suitable 
place  to  open  up  her  business  again,  and  that 
in  the  meantime  one  of  the  notes  became  due, 
and  upon  her  failure  to  pay  the  same,  the 
remaining  notes  were  also  declared  to  be 
due   and   payable,   whereupon   the   plaintiff 
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turned  over  the  property  in  controversy  to 
defendant.  In  satisfaction  of  the  remaining 
Amount  so  due  It  There  was  a  trial  before 
«  Jury,  resulting  In  a  verdict  and  Judgment 
in  favor  of  plaintiff  In  the  sum  of  1222.50, 
firom  which  the  defendant  has  appealed. 

The  court  Instructed  the  Jury  as  follows: 

■"(1)  If  you  believe  from  the  evidence  that 
the  defendant,  without  plaintiff's  consent,  seiz- 
ed and  carried  away  the  property  mentioned 
and  described  in  plaintiff's  petition,  then  you 
will  return  a  verdict  In  favor  of  plaintiff  for 
tins  reasonable  market  value  of  said  proper- 
ty at  the  time  of  such  seizure,  if  any,  to- 
gether with  interest  thereon  from  the  date 
the  property  was  taken  from  plaintiff's  pos- 
session, at  6  per  cent,  per  annum. 

"(2)  It  you  find  that  defendant  did  take 
the  property,  but  you  believe  that  plaintiff 
agreed  with  defendant  that  the  same  should 
be  taken  in  full  payment  and  satisfaction 
of  the  balance  of  the  unpaid  purchase  price 
thereof,  then  you  will  find  in  favor  of  the 
defendant,  and  so  say  by  your  verdict 

"(3)  If  you  find  for  plaintiff  under  sec- 
tion 1  of  this  charge,  or  if  you  find  that  she 
consented  to  the  taking  of  the  property,  then 
you  will  find  in  favor  of  defendant,  over 
against  plaintiff,  for  the  amount  of  unpaid 
notes  in  evidoice,  with  interest  thereon  at 
the  rate  of  8  per  cent,  per  annum  from  date, 
and  10  per  cent  attorney's  fees  on  the 
amount  of  principal  and  interest  remaining 
unpaid,  and  a  foreclosure  of  the  mortgage 
thereon,  but  you  will  credit  the  notes  with 
9100  as  of  date  of  notes." 

It  is  first  insisted  that  the  court  erred  in 
Infusing  the  following  special  charge:  "Xou 
are  instructed  tliat  if  you  believe  from  the 
evidence  before  you  that  the  property  in 
question  was  delivered  to  defendant  by  plain- 
tiff, and  that  after  the  first  note  was  due, 
and  all  of  tlie  notes  declared  due,  plaintiff 
refused  to  pay  said  notes,  and  told  defend- 
ant to  do  wtiat  it  pleased  with  the  property, 
then  you  will  find  for  the  defendant"  The 
issue  of  defendant  in  error's  delivering  to 
plaintiff  in  error  the  property  in  satisfaction 
of  the  unpaid  notes  was  very  clearly  sub- 
mitted to  tlie  Jury  in  paragraph  2  of  the 
charge,  and  there  was  therefore  no  neces- 
sity for  again  presenting  It  in  the  requested 
charge.  Besides  the  requested  charge  wab 
on  the  weight  of  the  evidence,  since  if  de- 
fendant In  error  told  plaintiff  in  error  "to 
do  what  it  pleased  with  the  property,"  the 
Jury  might  reasonably  liave  found,  in  view 
of  the  stipulations  in  the  mortgage,  that 
■he  meant  no  more  than  that  plaintiff  in  er- 
ror should  exercise  its  legal  rights  in  the 
premises;  i.  e.,  to  sell  the  property  in  accord- 
ance with  and  in  pursuance  of  the  terms  of 
the  chattel  mortgage. 

The  first  paragraph  of  the  ctiarge  is  not 
subject  to  criticism,  but  properly  presents 
tb^  Issue  of  plaintiff  in  error's  liability  if  it 


wrongfully  converted  defendant  in  error's 
property.  If  it  seized  and  carried  away  her 
property  without  her  consent,  it  clearly  would 
be  liable,  and  the  court  did  not  err  in  so 
stating  to  the  Jury.  The  verdict  when  read 
in  the  light  of  the  charge,  makes  It  quite 
clear  that  tlie  Jury  adopted  the  defendant 
in  error's  version  of  the  affair,  and  disre- 
garded the  testimony  of  plaintiff  in  error  to 
the  effect  that  she  consented  to  ttie  taking  in 
the  first  place.  Defendant  in  error,  while  a 
witness  in  her  own  behalf,  having  testified 
that  there  was  a  demand  for  a  range  like  the 
one  involved  in  this  suit,  and  it  could  have 
been  sold  before  it  was  ever  moved  from  her 
place,  was  asked  if  she  knew  what  it  was 
worth  and  could  have  been  sold  for,  to  which 
she  replied.  "$225*  the  price  I  paid  for  it 
was  what  it  was  worth."  To  this  plainUff  in 
error  objected,  "because  it  was  not  the  prop- 
er rule  for  ascertaining  value,"  and  the 
court  overruled  the  objection  and  admitted 
the  testimony.  There  was  no  error  in  this. 
The  objection  made  Is  so  indefinite  as  hardly 
to  raise  any  question  at  all;  but  If  It  t>e  in- 
terpreted as  invoking  the  rule  that  the  cash 
market  value  of  the  property  at  the  time  of 
Its  conversion  would  be  the  proper  measure 
of  damages,  the  court's  ruling  was  yet  not 
erroneous,  since  the  testimony  of  the  wit- 
ness tended  to  show  that  the  value  givai  was 
the  cash  market  value  of  the  range. 

The  positive  testimony  of  plaintiff  in  er- 
ror's witnesses  and  many  of  the  circumstan- 
ces surrounding  the  transaction  tend  strongly 
to  support  plaintiff  In  error's  contention  In 
this  case,  but  we  are  unable  to  say  that  the 
verdict  and  Judgment  are  not  supported  by 
the  testimony  of  defendant  in  error,  which 
so  flatly  contradicts  such  contention. 

We  find  no  error  in  the  Judgment,  and  it 
is  affirmed. 


WESTERN    UNION    TELEGRAPH    CO.    T. 

BLAIR.t 

(Court  of  Civil   Appeals  of  Tezati.     June  20, 

1008.     Rehearing  Denied  Oct.  17,  1908.) 

1.  Continuance  (|  ©•)  —  Diuobnob  —  Neces- 
sity. 

Where,  defendant  having  nsed  no  diligence 
to  secure  an  absent  witness,  a  first  application 
for  a  continuance  because  of  her  absence  whs 
properly  overruled,  the  fact  that  after  the  re- 
fusal to  continue  (wunsel  agreed,  with  the 
court's  consent  that  the  trial  should  proceed, 
and  that,  if  the  witness  had  not  arrived  when 
the  testimony  was  all  in,  the  trial  might  be 
postponed  until  her  arrival,  would  not  prevent 
the  trial  court  from  forcing  defendant  to  close 
his  case  without  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Contlnnancei 
Cent  Dig.  8  12 ; ,  Dec.  Dig.  S  9.*] 

2.  Appkal  and  Beeob  (8  1064*)  —  Haricless 

EBBOB— INSTBUCTIONS. 

In  an  action  for  the  negligent  failnre  to 
deliver  a  telegram  informing  plaintiff  of  the 
serious  illness  of  her  daughter,  any  error  in 
the  court's  charge  in  assuming  that  the  daugh- 
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ter  was  dying  when  the  teleeram  was  presented 
was  hannless,  where  she  did  in  fact  die  a  few 
hours  thereafter,  and  defendant's  liability  was 
properly  sabmitted. 

[ESd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4221 ;  Dec.  Dig.  §  1064.*] 
S.  Tkleqkaphb  and  Telephones  (8  66*)— Ao- 

TIONB  FOB  DaHAGES— BtTKDEN  OF  PbOOF. 

In  an  action  for  damages  for  failure  to 
deliver  a  telegram  announcing  the  serious  Illness 
of  plalntiifB  daughter,  whereby  she  was  pre- 
vented from  being  with  her  daughter  at  the 
tatter's  death,  there  is  a  presumption  of  mental 
anguish,  and  it  need  not  be  affirmatively  proved. 
[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S  61 ;  Dec.  Dig.  i 
66.»] 

4.  Teleobaphs  and  Tixbpuones  (8  73*)— Ac- 
tions FOB  DaUAOES  —  BUBDEN  OF  PBOOF  — 
Question  fob  Jtjbt. 

In  an  action  for  damages  for  a  failure  to 
deliver  a  telegram  announcing  the  serious  illness 
of  plaintiff's  daughter,  whereby  she  was  pre- 
vented from  being  with  her  daughter  at  the 
letter's  death,  the  mere  fact  that  plaintiff  did 
not  attend  her  daughter's  funeral,  which  she 
explained  as  because  of  her  sudden  illness,  was 
not  conclusive  that  plaintiff  did  not  suffer  men- 
tal anguish,  but  raised,  at  most  a  question 
for  the  jury. 

[E!d.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  76;  Dec.  Dig.  i 
73.*] 

Appeal  from  District  Court,  Dallam  Coun- 
ty;  J.  N.  Browning,  Judge. 

Action  by  M.  E  Blair  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appcala  Af- 
firmed. 

Geo.  H.  Fearsons  and  Veale  &  Underwood, 
for  appellant    Reese  Tatum,  for  appellee. 

SFEER,  3.  Mrs.  M.  B.  Blair  sued  the 
Western  Union  Telegraph  Company,  and  re- 
covered a  judgment  for  $400  for  damages  for 
its  negligent  failure  to  deliver  to  her  a  tele- 
graphic message  Informing  her  of  the  serious 
illness  of  her  daughter,  by  reason  of  which 
she  was  deprived  of  the  comfort  of  being  at 
lier  bedside  prior  to  her  death.  The  defend- 
ant bas  appealed,  and  asks  for  a  revision  of 
the  Judgment  on  proper  assignments  of  er- 
ror. 

It  is  first  urged  that  the  trial  court  ened 
In  refusing  to  postpone  the  further  hearing 
of  the  cause  so  that  tbe  appellant  might  be 
able  to  produce  the  witness  Foumler,  its 
former  employfi  and  operator  at  Dalhart  tbe- 
bome  of  appellee,  the  sendee  in  tbe  message, 
-wbo  was  at  tbe  time  of  the  trial  out  of  tbe 
employ  of  the  company  and  out  of  the  state. 
Tbe  bill  of  exception  shows  that  by  said 
witness  It  was  expected  to  be  shown  that  the 
message  was  received  at  Dalhart  at  11:55  a. 
m.,  and  that  It  was  Immediately  taken  from 
tbe  wire  of  defendant  company  and  was  giv- 
en to  the  messenger  boy,  wbo  at  once  left 
wltb  it,  going  In  tbe  direction  of  appellee's 
bome.  Tbe  bill  further  shows  that  when  ap- 
pellant was  called  to  announce  for  trial,  it 
announced  that  it  would  not  be  ready  be- 


cause of  tbe  absence  of  tbis  witness,  but 
that  she  would  In  all  probability  reach  Dal- 
hart, where  tbe  case  was  being  tried,  within 
a  few  hours,  and  asked  tbe  court  to  postpone 
tbe  trial,  which  tbe  court  refused  to  do. 
But  by  agreement  of  counsel,  and  wltb  tbe 
consent  of  tbe  court  It  was  understood  that 
the  trial  was  to  proceed,  and  that,  when  tbe 
testimony  available  was  all  in,  If  said  Trlt- 
ness  bad  not  arrived  In  Dalhart,  tbe  trlaB 
might  then  be  postponed  until  her  arrival,, 
tut  that,  when  tbe  other  testimony  bad  been. 
Lutroduced  and  tbe  witness  had  not  yet  ar- 
rived, the  court  declined  to  wait  longer,  and^ 
forced  appellant  to  close  Its  case  without  tbe- 
testlmony  of  this  witness.  It  is  shown  that 
the  witness  would  have  testified  as  set  out 
above,  and  the  court  In  explanation  of  bls- 
rullng  appears  to  put  it  on  the  ground  that 
tbe  testimony  would  only  be  cumulative  of 
that  of  tbe  witness  Thorne,  appellant's  mes- 
senger boy.  However  that  may  be,  appellant 
cannot  Insist  on  a  reversal  for  this  ruling  be- 
cause clearly,  having  used  no  diligence  what- 
ever to  obtain  the  testimony  of  this  witness, 
it  was  In  no  position  to  ask  for  a  continu- 
ance or  postponement  to  procure  her  testi- 
mony, and  was  not  caused  to  forego  any 
right  whatever  by  reason  of  tbe  agreement 
with  counsel  above  set  forth.  If  the  court 
bad  overruled  tbe  application  for  postpone- 
ment in  tbe  first  place  (as  be  In  ^ect  did), 
appellant  could  not  have  complained,  and 
we  cannot  see  that  the  agreement  wltb 
counsel  changes  the  situation  In  tbe  least  re- 
spect 

Appellant  urges  that  tbe  court's  charge 
assumes  that  appellee's  daughter  was  dying 
at  the  time  tbe  message  was  sent  but  It  is 
immaterial  whether  she  was  then  actually 
dying  or  not  and.  If  the  court  erroneously 
assumed  that  she  was.  It  could  not  possibly 
have  affected  appellant's  rights,  since  undls- 
putably  she  did  die  within  a  few  hours  after 
the  transmission  of  the  message,  and  tbe 
real  Issue  as  to  appellant's  liability  was  sub- 
mitted to  the  Jury  and  by  them  found  ad- 
versely .  to  appellant.  Nor  do  we  think  tbe 
use  of  the  word  "dying"  In  that  connection 
under  the  circumstances  was  at  all  calcu- 
lated to  unduly  affect  the  Jurors  to  appel- 
lant's prejudice. 

Tbe  seventh  and  last  assignment  com^ 
plaining  that  tbe  verdict  is  not  supported  by 
tbe  evidence,  is  also  overruled.  It  is  not 
necessary  that  there  should  have  been  af- 
firmative testimony  that  appellee  suffered' 
mental  anguish,  since  there  Is  a  presumptieo' 
from  the  relation  shown  that  she  did  suffer 
such  angaish.  Of  course,  this  presumption  Is- 
capable  of  being  rebutted  by  testimony,  but. 
we  find  nothing  in  the  record  that  would  sO' 
overcome  the  presumption  as  to  require  u» 
to  set  aside  the  verdict  Besides,  ai^>ellee'ai 
testimony  tends  to  show  that  she  did  suffer 
mental  anguish.    O^e  fact  that  she  did  not 
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attend  the  foncral  on  tbe  next  day  Is  explain- 
ed by  her  testimony  that  she  was  suddenly 
taken  ill,  and  could  not  travel  on  the  early 
train  which  she  would  have  had  to  take  the 
next  morning  to  attend  the  funeral.  At  most, 
the  circumstances  only  made  a  controversy 
which  the  Jury  has  settled. 
Finding  no  error,  we  affirm  the  Judgment 


HANEY  V.  OARTIN  et  al.t 

(Court  of  Civil  Appeals  of  Texas.    July  4,  190S. 
Rehearing  Denied  Oct.  17,  1908.) 

1.  AOKROWUEDGMENT  (|  47*)— DBPKCTIV*  AO- 
KHOWUiDOICKNT— CTTBATIVK    STATUTES. 

Rev.  St  1895,  art  2312,  aa  amended  by 
Gen.  Laws  1907,  p.  308,  c.  165,  providing  that 
every  instrument  which  has  Ixien  recorded  for 
10  years,  shall  be  admitted  as  evidence,  though 
the  acknowledgment  thereof  is  not,  in  form  or 
substance,  such  as  required  by  tbe  law,  includes 
conveyances  of  land,  and  embraces  a  deed  de- 
fectively acknowledged  because  of  the  failure  of 
the  acknowledgment  to  show  that  tbe  grantor 
was  known  to  the  officer  to  be  the  person  who 
executed  the  deed,  where  such  deed  bad  actually 
been  recorded  for  10  years. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment Cent  Dig.  {  237;   Dec.  Dig.  |  47.*] 

2.  COHHTITUTIONAI.    LaW    (|    92*)— SrATDTB&— 

Vested  Riobts. 

Statutes  will  not  be  permitted  to  take  away 
a  right  vested,  or  to  restore  one  lost,  prior  to 
their  enactment 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  175 ;   Dec.  Dig.  |  92.»] 

8.  CoNSTirnrioNAi,    Law    (|    109*)  —  Stat- 
utes—Vested RlOHTS. 

Rev.  St.  1895,  art  2312,  as  amended  by 
Gen.  Iaws  1907,  p.  308,  c.  165,  providing  for 
the  admission  in  evidence  of  defectively  ac- 
knowledged instruments  which  have  been  re- 
corded for  10  years,  etc.,  is  remedial  in  its  na- 
tuie,  and  governs  procedure,  and  applies  to 
suits  pending  at  the  time  it  took  effect. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  g  200;    Dec.  Dig.  f  109.»] 

4.  CoNOTiTUTiONAi,  Law  {§  109*)— Statutes- 
Vested  Rights. 

A  statute,  depriving  a  party  to  a  pending 
suit  of  an  objection  to  the  admission  of  evidence 
available  under  former  laws,  does  not  deprive 
him  of  any  right  in  property  vested  before  the 
enactment  of  the  statute. 

[Ed.  Note.— For  other  caaes,  see  Constitution- 
al Law,  Cent  Dig.  {  260;  Dec.  IHg.  g  109.»] 

6.   ACKNOWLEDOMBNT    (8   47*)— DEITEOTIVE   AC- 
KNOWLEDGMENTS— CuBATivE  Act. 

A  deed,  defectively  acknowledged,  which 
had  been  recorded  for  10  years  before  tbe  asser- 
tion of  an  adverse  claim  to  the  land  conveyed, 
waa  properly  received  in  evidence,  under  Rev, 
St  1896,  art  2312,  as  amended  by  Gen.  Laws 
1907,  p.  308,  c.  166,  authorizing  the  admission 
in  evidence  of  defectively  acknowledged  instru- 
ments which  had  been  recorded  for  10  years, 
provided  no  claim  adverse  to  the  one  evidenced 
by  the  instrument  was  asserted  during  "that  10 
years." 

TEd    Note.— For  other  cases,  see  Acknowledg- 
ment Cent  Kg.  a  239.  240;   Dec.  Dig.  $  47.*] 

6.    AOKNOWLEDQMENT   (8   47*)— DEFECTIVE   AO- 
KHOWI'EDGIIENTS — CUBING  DEFECTS. 

A  deed,  defectively  acltnowledged,  because 
of  the  use  of  the  words  "Easter  A.,"  instead  of 


the  words  "E^ter  A.,"  is  properly  received  In 
evidence,  under  Rev.  St.  1895,  srt  2312,  aa 
amended  bv  Gen.  Laws  1907,  p.  308,  c.  165,  au- 
thorizing the  admission  in  evidence  of  defective- 
ly acknowledged  instruments. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment Cent  Dig.  88  239,  240 ;   Dec.  Dig.  8  47.»J 

7.  Wnxs   (8    560*)— Pbopkbtt   Devised— Db- 
scBipnoN — Sufficiency. 

A  will,  regularly  probated  in  a  sister  state, 
devised  to  the  testators  wife  "the  160  acres  in 
T.  county,  Texas,"  referred  to  in  another  place 
as  "the  farm  in  Texas."  Testator  owned  100 
acres  in  the  county,  and  there  was  nothing  to 
show  that  he  had  ever  owned  any  other  land 
in  Texas.  Beld,  that  the  description  was  suf- 
ficient to  raise  an  inference  that  the  160  acres 
was  the  land  described  in  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  1217;   Dec  Dig.  8  560.*] 

8.  Wills  M  245*)- Pkobatb— Necessitt. 

Under  Rev.  St  1895,  arts.  5353,  5355,  an- 
thorizing  the  filing  of  a  foreign  will  admitted 
to  probate  in  a  sister  state,  etc,  a  foreign  will, 
disposing  of  real  estate  in  Texas,  confers  the  ti- 
tle on  the  devisee  on  the  death  of  testator:  and 
its  probate  in  a  sister  state  and  record  in  Texas 
are  but  legal  formalities  required  to  evidence 
and  give  effect  to  that  right. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  577-581;    Dec  Dig.  8  245.*] 

9.  Deeds  (8  207*)— Descbiftion  or  OsAiraoR 
—Recitals. 

A  recital  in  a  deed,  conveying  land  devised 
to  "Mary  E.  Newlin,"  that  the  grantor,  "Mary 
E.  Kurtz,"  was  formerly  "Mary  B.  Newiin"  is, 
in  the  absence  of  controverting;  evidence,  conclu- 
sive on  the  issue  of  the  identity  of  the  grantor. 
[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  8  020;   Dec  Dig.  8  207.*] 

10.  Trespass  to  ^I^t  Tnut  (I  40*)— Dkbdb— 
Descbiftion  of  Gkantob— wm}itals. 

Where  a  quitclaim  deed  purported  to  con- 
vey all  the  title  the  grantors  tiad  in  the  prem- 
ises, and  the  evidence  showed  that  the  premises 
had  descended  in  regular  sequence  from  the  pat- 
entee to  one  of  the  grantors,  the  grantors  were 
shown  to  have  such  connection  with  the  title 
that  their  deed  was  admissible  in  evidence,  in  a 
suit  for  the  possession  of  the  premises. 

[£jd.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  8  57 ;   Dec  Dig.  8  40.*] 

11.  Tbesfass  to  Tbt  Title  (8  33*)— Damages 
-iMPBOVEiraNTS— Pleadings. 

In  an  action  to  recover  real  estate,  a  plea 
suggesting  improvements  in  good  faith,  which 
alleges  that  the  lands  were  delinquent  for  taxes, 
that  a  regular  foreclosure  sale  for  unpaid  taxes 
was  had,  that  the  premises  were  conveyed  to  a 
third  person,  who  by  warranty  deed  conveyed  to 
defendant  for  a  valuable  consideration,  and  that 
defendant  believed,  and  had  ^ood  reason  to  be- 
lieve, that  he  acquired  a  valid  title,  is  good  as 
against  a  general  demurrer,  and  as  against  a 
special  exception  based  on  tbe  ground  that  the 
plea  did  not  aver  that  defendant  had  ever  ex- 
amined the  title  or  knew  what  it  waa 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  8  42 ;   Dec  Dig.  8  33.*] 

12.  Tbesfass  to  Tbt  Title  (8  59*)— Damages 
— imfbovements — pleadings. 

In  an  action  to  recover  real  estate,  the  tes- 
timony of  defendant  claiming  for  improvements, 
that  he  had  placed  in  good  faith  on  the  land  im- 
provements of  a  total  value  of  $1,733  was  some 
evidence  that  the  value  of  the  land  was  actual- 
ly enhanced  to  the  amount  of  $1,673,  as  found 
by  tbe  court,  as  authorized  by  Rev.  St  1885, 
art.  5278,  subd.  1,  authorizing  the  court  to  es- 
timate the  value,  at  the  time  of  the  trial,  of 
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improvementa  made  in  good  faith  by  defendant 
before  tbe  filing  of  the  suit,  etc. 

[E<d.  Note.-^Sor  other  cases,  see  Trespass  to 
Try  TiUe,  Cent  Dig.  |  90 ;  Dec.  Dig.  8  59.*] 

Appeal  from  District  Court,  Lubbock  Coan- 
t7;  Ia  S.  Kinder,  Judge. 

Action  by  J.  N.  Haney  against  J.  B.  and 
William  Gartln.  From  a  Judgment  granting 
relief,  both,  parties  appeal.    Affirmed. 

H.  C.  Ferguson  and  H.  C.  Randolph,  for 
plaintiff.  McOee  &  Puckett  and  Geo.  L. 
Beatty,  for  defendants. 

CONNER,  a  J.  J.  N.  Haney  instituted 
this  suit  in  the  district  court  against  api)el- 
lees,  on  the  11th  day  of  July,  1906,  to  recover 
the  title  and  possession  of  one  tract  of  80 
acres  of  land,  and  another  of  160  acres,  sit- 
uated in  Lubbock  county,  and  fully  describ- 
ed In  his  petition.  Appellees  pleaded  not 
guilty,  tbe  plea  of  five  years'  limitation 
(which  appears  to  have  been  abandoned), 
and  one  suggesting  improyements  in  good 
faltb.  Appellant  filed  a  supplemental  peti- 
tion, with  general  and  special  exceptions  ad- 
dressed to  the  plea  suggesting  Improvements 
in  good  faith,  which  were  overruled  by  the 
court,  and  the  cause  proceeded  to  trial,  on 
the  pleadings  alMve  stated  the  5th  day  of 
November,  1907,  before  the  court  without  a 
Jury,  and  resulted  in  a  Judgment  in  favor  of 
appellant  for  both  tracts  of  land  described  in 
his  i>etltlon,  and  in  favor  of  appellees  for 
the  value  of  Improvements  to  the  extent  of 
$1,673,  from  which  all  parties  have  appealed 
and  assign  errors. 

Appellees  admit  that  appellant  has  title  to 
the  80-acre  tract  of  land  sued  for,  but  raise 
by  their  assignments,  which  we  will  first  dis- 
pose of,  various  questions  aftecting  appel- 
lant's title  to  tbe  160  acres  adjudged  to  him. 
This  160  acres  of  land  Is  part  of  a  larger 
survey,  patented  to  Seth  Brown  January  30, 
1879,  from  whom,  through  conveyances  in 
regular  order,  appellant  has  title.  On  the 
trial  appellees  objected  to  tbe  admission  in 
evidence  of  the  deed  from  Seth  Brown  and 
wife,  Maranda  Brown,  to  David  Armstrong, 
on  tbe  ground  that  it  was  defectively  ac- 
Imowledged,  and  hence  improperly  recorded 
and  inadmissible  without  proof  of  its  execu- 
tion, which  was  not  attempted.  The  ac- 
knowledgment is  clearly  defective  in  that  it 
does  not  appear  therefrom  that  Seth  Brown 
or  his  wife  was  known,  to  the  officer  taking 
the  acknowledgment,  to  be  the  persons  who 
executed  the  deed.  It  appears,  however,  that 
tbe  deed  was  in  fact  recorded  in  tbe  proper 
county  January  10,  1884,  and  that  Rev.  St 
1895,  art  231^  was  amended  by  an  act  of 
tbe  Legislature  approved  April  23,  1907  (see 
Gen.  Laws  1907,  p.  806,  a  165),  which  spe- 
cially provides  that:  "•  •  •  Every  in- 
strnment  which  has  been  or  hereafter  may 
be  actually  recorded  for  a  period  of  ten 
years  In  tbe  book  used  by  said  clerk  for  tbe  I 


recording  of  such  instruments,  whether  prov- 
ed or  acknowledged  In  such  manner  or  not, 
shall  be  admitted  as  evidence  in  any  suit  in 
this  state  without  the  necessity  of  proving 
its  execution;  provided  no  claim  adverse  or 
Inconsistent  to  the  one  evidenced  by  such  in- 
strument shall  have  been  asserted  during 
that  ten  years;  •  •  •  and  after  such  in- 
strument shall  Iiave  been  actually  recorded 
as  herein  provided  for  a  period  of  ten  years 
It  shall  be  no  objection  to  the  admission  of 
same,  or  a  certified  copy  thereof,  as  evidence, 
that  the  certificate  of  the  officer,  who  took 
such  proof  or  acknowledgment  is  not  in  form 
or  substance  such  as  required  by  the  laws 
of  this  state,  and  said  instrument  shall  be 
given  tbe  same  effect  as  if  It  were  not  so 
defective."  The  act  clearly  includes  convey- 
ances of  land,  and  is  certainly  broad  enough 
in  terms  to  embrace  the  deed  under  consid- 
eration and  to  answer  the  objection  made  to 
its  admission  in  evidence,  but  appellees  In- 
sist that  it  does  not  apply,  in  that  first  an 
adverse  claim  inconsistent  with  the  deed  is 
shown  to  have  been  asserted  within  the  10- 
year  record  relied  upon;  and,  second,  that 
the  act  was  not  intended  to  apply  to  pend- 
ing suits;  and,  third,  that  inasmuch  as  more 
than  four  years  bad  elapsed  from  the  taking 
of  the  said  acknowledgment,  the  right  to  in- 
quire Into  and  correct  such  certificate  was 
barred  by  limitation,  and  tbe  Legislature  was 
hence  without  power  to  revive  or  restore  a 
right  so  lost  These  contentions,  however, 
we  think  more  plausible  than  sound.  The 
suit  was  not  for  the  correction  of  the  cer- 
tificate, and  the  act  evidently  purports  only 
to  govern  the  practice  or  procedure  In  cases 
to  which  It  applies  upon  tbe  Introduction  of 
evidence,  and  Is  therefore  remedial  in  Its  na- 
ture, applying  to  suits  pending  at  the  time 
It  took  effect,  as  well  as  to  those  thereafter 
instituted.  Statutes  will  not  be  permitted  to 
take  away  a  right  vested,  or  to  restore  one 
lost  prior  to  their  enactment;  but  the  stat- 
ute in  question  confers  no  right  of  property 
In  appellant  not  theretofore  existing.  It  was 
the  deed,  and  not  the  acknowledgment,  that 
gave  the  right,  and  the  statute  merely  affords 
a  manner  of  proving  the  deed,  in  tbe  absence 
of  an  affidavit  attacking  it  that  under  the 
circumstances  was  not  before  given.  Nor 
does  the  statute  deprive  the  defendants  of 
any  right  in  property  vested  before  Its  en- 
actment It  merely  deprived  them  of  an  ob- 
jection to  Its  admission  In  evidence  that 
would  have  been  available  under  former 
laws.  Says  Mr.  Sutherland,  in  his  work  on 
Statutory  Construction  (article  Iftt,  p.  220): 
"A  statutory  right  Is  to  be  distinguished 
from  the  remedy  for  Its  enactment.  •  •  • 
New  statutes  may  be  valid  which  take  away 
defenses  based  on  irregularities  and  Infor- 
malities. ♦  •  •  »  Nor  does  the  record  sup- 
port the  contention  of  an  adverse  claim  with- 
in the  quoted  proviso  of  the  statute.    After 
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the  record  of  tbe  deed  tbe  first  adverse  claim 
was  that  of  defendants'  vendor,  Judge  Geo. 
L.  Beatty,  by  virtue  of  a  purchase  at  a  tax 
sale  May  7,  1901,  more  tlian  10  years  after 
tbe  record  of  tbe  deed  executed  by  Setta 
Brown  and  wife.  "That  10  years,"  and  not 
tbe  10  years  Immediately  preceding  tbe  suit, 
brought  tbe  case  within  tbe  statute  we  have 
quoted.  We  are  of  opinion  that  the  deed 
mentioned  was  properly  admitted  in  evi- 
dence. This  conclusion  also  applies  as  well 
to  tbe  objection  made  to  tbe  admission  of  a 
deed  from  Blaster  Armstrong  to  Paris  Cox 
because  of  a  defective  acknowledgment,  the 
use  of  tbe  name  "Easter,"  Instead  of  "Ester" 
being  regarded  as  a  mere  clerical  error. 

The  will  of  A.  W.  Newlln  was  shown  to 
have  been  regularly  probated  In  Pennsyl- 
vania In  October,  1885;  was  properly  certi- 
fied and  recorded  In  Lubbods  county  on  Sep- 
tember 5, 1906.  It  devised  to  his  wife,  Mary 
R  Newlln,  among  other  things,  "the  160 
acres  In  Lubbocls  county,  Texas,"  referred  to 
In  another  place  as  "the  farm  in  Texas." 
Title  to  the  160  acres  in  controversy  having 
been  shown  to  have  devolved  upon  A.  W. 
Newlln,  and  it  not  appearing  tliat  A.  W. 
Newlln  ever  owned  any  other  land  In  Texas, 
we  think  the  description  In  tbe  will  suffi- 
cient to  raise  an  Inference  that  the  land  In 
controversy  was  the  same  as  that  described 
in  the  will,  which  was  therefore  admissible 
as  against  the  objection  of  an  insufficient  de- 
scription. Nor  Is  tbe  will  subject  to  the  ob- 
jection that  it  conferred  an  after-acquired  ti- 
tle because  recorded  In  Texas  after  the  in- 
stitution of  the  suit  Tbe  will  conferred  tbe 
right  upon  Maiy  E.  Newlln  upon  tbe  death 
of  the  testator.  Its  probate  In  Pennsylvania 
and  record  in  Texas  were  but  legal  formal- 
ities required  to  evidence  and  give  full  ef- 
fect to  that  right  Rev.  St  1895,  arts.  5353, 
535S. 

The  admission  of  the  deed  from  T.  J. 
Kurtz  and  Mary  E.  Kurtz  to  Frank  Butter- 
field,  purporting  to  convey  tbe  land  in  contro- 
versy, was  also  objected  to,  on  tbe  ground 
that  tbe  grantors  are  not  shown  to  have  oth- 
er connection  with  tbe  title.  The  deed  re- 
cites, however,  that  Mary  E.  Kurtz  was 
formerly  Mary  E  Newlln,  and  this  recital, 
without  other  evidence  of  its  truth,  and  even 
as  against  strangers  to  tbe  title,  is  competent 
evidence  on  tbe  issue  of  identity  which  is 
involved.  As  a  whole,  tbe  deed  purports  to 
have  been  executed  by  Mary  E.  Newlln,  al- 
though partially  under  another  name.  At 
least,  there  is  partial  Identity  in  name,  and 
this,  in  the  absence  of  all  controverting  evi- 
dence, is  sufficient.  It  seems,  to  show  that 
Mary  E.  Kurts  wlw  signed  tbe  deed  is  tbe 
same  person  as  tbe  Mary  E.  Newlin  to  whom 
the  land  bad  t)een  devised ;  It  being  presumed 
that  tbe  change  in  surname  was  brought 
about  by  marriage^  Chamblee  v.  Tarboz,  27 
Tex.  144,  145,  84  Am.  Dec.  614;  Dowdy  v. 
McArthnr,  94  Ga.  577,  21  S.  B.  149. 

Tbere  Is  an  objection,  also,  to  the  convey- 


ance from  Jennie  S.  Steel  and  B.  W.  Steel 
to  appellant  Haney,  on  the  ground  that  tbe 
grantors  are  not  shown  to  have  connection 
with  the  title,  and  that  it  is  but  a  quitclaim 
deed.  The  deed  purports  to  convey  all  tbe 
title  tbe  grantors  bad,  and  tbe  evidence,  as 
presented  in  tbe  transcript,  shows  that  it 
had  descended  in  regular  sequence  from  tbe 
patentee  to  Jennie  8.  Steel.  It  was  therefore 
clearly  admissible  In  evidence. 

Having  thus  adversely  disposed  of  all  ob- 
jections  made   by    appellees  to   appellant's 
title  to  tbe  land,  it  remains  for  us   to  de- 
termine the  questions,  presented  by  the  cross- 
appeal  of  appellant  that  relate  to  the  issue 
of  improvements  in  good  faith  pleaded  by  ap- 
pellees.   Appellant  first  assigns  error  to  tbe 
action  of  the  court  in  overruling  bis  general 
and  special  demurrers  to  appellees'  plea  set- 
ting up  such  Improvements.    Tbe  plea  is  tta 
follows:     "Tbe    defendants    in    the    above 
styled  and  numbered  cause  suggests  to  tbe 
court  that  they,  and  those  uAder  whom  they 
claim,  have  bad  adverse  possession  in  good 
faith  of  tbe  lands  and  premises  described  in 
plalntUTs  petition  for  more  than  one  year  be- 
fore the  commencement  of  this  suit   and  de- 
fendants  say   that   tbe   lands   described  in 
plalntiirs  petition  were  delinquent   for  tbe 
state  and  county  taxes  due  thereon  for  tbe 
year  A.  D.  1898,  and  thereafter,  to  wit,  on 
the  2d  day  of  March,  A.  D.  1900,  tbe  state  of 
Texas,  as  plaintiff,  brought  suit  against  the 
unknown  owner  of  said  lands,  in  the  distri<?t 
court  of  liUbbock  county,  Tex.,  for  the  unpaid 
taxes  due  thereon,  and  made  additional  al- 
legations showing  a  regular  foreclosure  and 
sale  thereunder  to  Geo.  L.  Beatty,  and  deed 
to  blm  May  7,  1901,  and  continuing:  as  fol- 
lows:   That  thereaft»  to  wit,  on  the  31st' 
of  December,  1901,  said  Geo.  L.  Beatty,  \>j ' 
warranty  deed  duly  executed,  conveyed  the  j 
said  lands  and  premises  to  these  defendant!  | 
for  a  valuable  consideration  to  him  paid, 
and  these  defendants  believed,  and  had  good ' 
reason  to  believe,  that  they  thereby  acquired  i 
a  good  and  valid  title  to  said  lands.' "    T>  | 
which  tbe  only  special  exception  was:    "B» 
cause  It  does  not  appear  by  said  answer  that 
the  defendants  believed,  or  had  any  reasoa  I 
to  believe,  that  at  the  time  they  took  posses- 1 
slon  of  the  land  sued  for  the  title  was  good, 
or  that  they  ever  examined  it,  or  had  it  et 
amlned,  or  knew  what  it  was."     We  think 
the  plea  good  as  against  tbe  general  demu^ 
rer,  and,  in  so  far  as  It  omits  defidencie* 
pointed  out  in  the  special  exception,  it  Is 
not  subject  to  legal  objection.    The  fact  that 
appellees  may  or  may  not  have  examined 
or  bad  examined,  the  title  under  which  tbfj 
entered  was  merely  matter  of  evidence  on  the' 
issue  of  good  faith,  which  it  was  unnecessarr 
to  plead.    It  follows  that  no  error  was  com- 
mitted by  tbe  court,  as  alleged  under  the  sec- 
ond  assignment,   in   permitting   appellee  t» 
st.nte  the  ground  of  Ids  good  faith  as  plead- 
ed, the  only  objection  to  this  evidence  offe^ 
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ed  being  that  it  waa  not  alleged  In  the  plea 
that  "he  (the  witness)  had  examined  the  title, 
or  knew  what  It  was,  or  that  he  bad  any 
reason  to  believe  that  the  title  be  was  buy- 
ing was  good."  The  same  objection  is  urged 
In  the  third  assignment  to  the  rendition  of 
judgment  for  appellees  for  the  value  of  Im- 
provements. 

In  the  fourth  and  last  assignment,  ques- 
tioning the  judgment  on  the  issue  of  Improve- 
ments, it  Is  insisted  that  the  court  erroneous- 
ly gave  judgment  for  $1,673,  when  the  proof 
shows  that  the  land,  "without  the  improve- 
ments,  was  of  the  market  value  of  $10  per 
acre,  or  $1,600,  and  with  the  improvements 
placed  thereon  by  the  defendants  it  was  of 
the  market  value  of  $12.50  per  acre,  or  $2,000 
for  all  of  said  land."  No  proposition  follows 
this  assignment,  and  we  think  that,  as  made. 
It  should  be  overruled.  While  the  evidence 
referred  to  In  the  assignment  of  course  tends 
to  show  that  the  court's  judgment  was  ex- 
cessive, it  cannot  be  said  to  be  conclusive 
on  the  subject.  Appellees'  proof,  which  is 
not  controverted  on  this  point,  shows  that 
they  placed  upon  the  land  In  controversy  In 
good  faith  permanent  Improvements  of  a 
total  value  of  $1,733.05,  which  must  be  held 
to  be  at  least  some  evidence  that  the  value  of 
the  land  was  actually  enhanced  to  the 
amount  of  the  judgment,  as  required  by  stat- 
ute. Rev.  St.  1895,  art.  5278,  subd.  1.  We 
tblnk  at  least  we  must  attribute  to  tbe  court 
a  finding  to  this  effect,  and  that  therefore  the 
assignment  must  be  overruled. 

Having  found  no  reversible  error  as  as- 
signed by  either  party,  we  order  that  the 
Judgment  be  in  all  things  affirmed. 


ST.  LOUIS  SOUTHWESTERN  RY.  CO.  OP 

TEXAS  V.  CLARK. 

(Conrt   of  Civil  Appeals   of  Texas.     Oct.   15, 

1906.    Rehearing  Denied  Not.  12,  1908.) 

-:.  Raelboads  (I  400*)  —  Injuries  to  Person 
Crossino  Track— NEaLiGENCB—CoNTBiBU- 
TOBT  Negligence. 

In  an  action  against  a  railroad  for  injn- 
"  ries  through  being  struck  by  a  car,  plaintiff's 
..-  evidence  snowed  that  tbe  car  was  standing  still 
'  when  he  attempted  to  cross  the  track  in  front 
''  of  it,  and  that  after  he  started  to  cross  a  heavy 
:<;  train  was  switched  in  on  the  track,  striking  the 
;-  car  and  causing  it  to  run  over  plaintiff.  Held, 
'"  that  plaintiff  was  not  guilty  of  contributory  neg- 
:-  ligence  as  a  matter  of  law. 
'  '  [Ed.  Note.— Por  other  cases,  see  Railroads, 
.,;-  Cent  Dig.  {  1377;   Dec.  Dig.  |  400.»] 

Appeal  from  DlstHct  Court,  Smith  County; 
--  R.  W.  Simpson,  Judge. 
%■  Action  by  Jeff  Clark  against  tbe  St.  Louis 
(.Southwestern  Railway  Company  of  Texas. 
.'.Judgment  for  plaintiff,  and  defendant  ap- 
".y,  peals.    A£9rmed. 

'  Marsh  &  McIIwalne,  for  appellant  Mc- 
Cord  &  Bullock  and  Gentry  &  Cattle,  for  ap- 
pellee. 


HODGES,  J.  This  suit  was  instituted  in 
the  district  court  of  Smith  county  by  tbe 
appellee,  Jeff  Clark,  against  the  appellant, 
to  recover  damages  for  personal  injuries  sus- 
tained by  him  by  reason  of  the  alleged  neg- 
ligence of  the  appellant's  servants  in  the 
operation  of  its  train  in  the  yards  at  Tyler. 
A  trial  was  had  before  a  jury,  and  the  ap- 
pellee recovered  a  judgment  against  the  ap- 
pellant for  tbe  sum  of  $250.  From  that  judg- 
ment the  case  is  before  us  on  appeal. 

The  testimony  Is  very  conflicting  upon  some 
of  the  important  Issues  involved.  The  case 
comes  before  us  solely  upon  the  ground  that 
the  verdict  of  tbe  jury  was  not  supported  by 
the  testimony.  It  was  shown  upon  tbe  trial 
that  the  appellee  was  injured  in  the  yards 
of  the  appellant,  at  a  place  where  many 
I)eople  were  accustomed  to  cross  over  and 
pass  along  the  tracks.  Tbe  appellee  te6- 
tifled  that,  in  attempting  to  pass  over  from 
the  west  side  to  the  east  side  of  tbe  appel- 
lant's track,  he  was  struck  by  a  car  and 
knocked  down,  and  his  leg  was  run  over 
and  injured.  He  further  testified  that  be- 
fore crossing  over  be  saw  tbe  car  which 
struck  blm;  that  it  was  distant  about  four 
or  five  feet,  and  was  standing  still;  that  in 
passing  from  the  west  to  the  east,  and  before 
he  reached  the  east  side  track  the  car  was 
set  In  motion  and  struck  him.  There  was 
testimony  tending  to  show  that  the  train 
from  which  the  Injury  resulted  was  being 
operated  by  one  of  the  appellant's  switch  en- 
gines; that  at  tbe  point  where  the  appellee 
was  injured  there  were  five  tracks,  counting 
tbe  main  track  and  an  elevated  track  com- 
monly used  for  Icing  and  called  tbe  "ice 
track."  Tbe  main  line  was  on  tbe  east  side 
of  tbe  yard,  and  the  Ice  track  on  the  opposite 
side;  and  between  them  were  the  three 
switch  tracks,  numbered  1,  2  and  8,  respec- 
tively, beginning  at  tbe  main  line  track.  The 
testimony  showed  that  some  time  prior  to 
the  appellee's  injury  tbe  switch  engine,  with 
about  18  or  20  cars,  passed  south  along  the 
main  track  until  It  reached  the  switch 
leading  onto  track  No.  3.  At  that  point  it 
backed  up  on  track  No.  3  and  struck  2  or 
3  cars  about  the  point  where  tbe  appellee 
was  injured.  We  gather  from  tbe  testimony 
that  It  was  one  of  these  cars,  which  were 
standing  and  which  were  struck  by  the  In- 
coming train  pushed  by  tbe  switch  engine, 
that  caused  tbe  appellee's  Injury.  One  of  tbe 
witnesses  who  testified  for  the  appellee  stat- 
ed that  be  saw  tbe  switch  engine  back  the 
train  of  cars  In  at  the  time,  and  tfiat  it 
was  moving  very  rapidly;  that  no  bell  was 
being  rung,  nor  whistle  blown,  nor  was  there 
anything  to  indicate  .  tbe  approach  of  tbe 
car;  that  this  occurred  about  the  time  and 
just  before  tbe  appellee  was  injuried.  The 
testimony  on  tbe  part  of  the  appellant  is 
contradictory  of  tbe  main  facts  testified  by 
the  appellee  and  his  witnesses.    It  adduced 
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evidence  tending  to  show  that  the  appellee 
was  drunk  at  the  time,  and  was  Injured  on 
account  of  lying  under  one  of  the  cars  struck 
by  those  pushed  by  the  switch  engine;  that 
he  had  been  asleep,  and  that  his  injury  was 
unavoidable. 

The  question  before  us  Is  whether  or  not, 
under  the  testimony,  we  can  say  that  the 
appellee  was  guUty  of  contributory  negli- 
gence, as  a  matter  of  law,  In  attempting  to 
cross  the  track  at  the  time  he  did  and  under 
the  circumstances  surrounding  him.  After 
carefully  considering  all  of  the. facts  in  the 
record,  we.  have  reached  the  conclusion  that 
we  cannot  According  to  his  testimony,  and 
that  of  his  witnesses,  the  car  that  struck 
him  was  standing  at  the  time  he  saw  It  and 
when  he  attempted  to  cross,  and  after  hav- 
ing started  across  track  No.  8  It  was  struck 
violently  by  a  heavy  train  of  about  18  or 
20  cars  moving  at  a  rapid  rate,  and  thus 
caused  to  run  over  him  before  he  had  time 
to  pass  over.  If  this  be  true,  then  the  Jury 
was  warranted  in  returning  a  verdict  In  favbr 
of  the  appellee.  While  this  view  of  the  case 
is  contradicted  strongly  by  much  testimony 
offered  on  the  part  of  the  appellant  yet  it 
Is  not  our  province  to  undertake  to  say  that 
the  Jury  erred  In  crediting  the  witnesses 
of  the  appellee,  and  in  discrediting  those 
of  the  appellant  upon  those  conflicting  Is- 
sues. 

The  Judgment  Is  therefore  affirmed. 


HARRIS  V.  IGLEHABT  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct  21, 
1908.) 

1.  Advebsi:  Posskssion  (S  71*)— Void  Obant 
—Extent  of  Possession. 

One  in  actual  possession  of  land  under  a 
void  grant,  which  describes  the  land,  may  hold 
and  prescribe  under  the  10-year  statute  to  the 
extent  of  the  boundaries  of  the  grant,  if  he  as- 
serts possession  thereunder. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  f  417 ;  Dec.  Dig.  t  71.*] 

2.  Deeds  g  38*)— REQUisriES— Pbemises  Con- 
veyed—Description. 

The  calls  of  a  grant  are  sufficient,  if  they 
are  certain  and  definite  enough  to  enable  a  sur- 
veyor to  locate  and  identify  the  lands  attempted 
to  be  described. 

[EM.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §  65 ;    Dec.  Dig.  t  38.*] 

8.  Adverse  Possession  (J  106*) — Statute  of 

Limitations— Suspension. 

Where  the  possession  of  one  holding  land 
under  a  void  grant  was  sufficient  to  bar  plain- 
tiffs right  prior  to  the  suspension  of  the  stat- 
ute of  limitations  during  the  Civil  War,  the 
character  of  the  party's  possession  thereafter 
was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dea  Dig.  S  106.*] 

4.  Advebbe  Possession   ({  43*)— Possession 
OF  Tenant. 

While  the  possession  of  land  by  a  tenant 
inures  to  the  benefit  of  his  landlord,  yet,  if  the 
tenant  acquires  title  from  the  landlora,  ne  may 


assert  whatever  rights  tiie  latter  acquired  by       ; 
such  possession. 

[Bd.  Note.— For  other  ease,  see  Adverse  Pos- 
session, Cent.  Dig.  {  219 ;   Dec.  Dig.  |  43.*] 

6.  Advebsb  Possession  (i  100*)— Possession 

BY  Tenant— Extent. 

Where  a  landlord  asserted  title  to  land  in 
controversy  under  a  grant,  the  possession  of 
the  tenant  of  a  part  of  the  land  extended  the 
landlord's  claim  of  adverse  possession  to  the 
boundaries  of  the  grant. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |  355;    Dec.  Dig.  {  100.*] 

Appeal  from  District  Court  Chambers 
County ;  L.  B.  HIgbtower,  Judge. 

Action  by  Lloyd  G.  Harris  against  D.  T. 
Iglehart  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

H.  H.  Jackson,  J.  R.  Davis,  and  Marshall 
&  Marshall,  for  appellant  Stevens  &  Pickett 
for  appelleea 

FISHER,  C.  J.  This  is  a  suit  of  trespass 
to  try  title,  brought  by  appellant  on  the 
24th  day  of  January,  1906,  in  the  district 
court  of  Chambers  county  against  the  appel- 
lees. Appellees  pleaded  not  guilty,  and  the 
statutes  of  limitation  of  three,  five,  and  ten 
years.  The  case  was  tried  before  the  court 
without  a  Jury,  and  Judgment  rendered  to  the 
effect  that  the  plaintiff  take  nothing  by  bis 
suit  against  the  appellees. 

The  plaintiff  claimed  title  under  a  grant 
from  the  Mexican  government  to  Moses  A. 
Carroll,  dated  in  1835,  and  the  evidence 
shows  that  he  is  connected  with  that  title 
by  conveyances  which  are  set  oat  in  the  rec- 
ord. Appellees  claim  title  by  virtue  of  a 
grant  from  the  Mexican  government  to  T.  J. 
Chambers,  issued  in  1834.  The  evidence 
shows,  also,  a  deed  from  T.  J.  Chambers  to 
William  Chambers,  of  date  1863,  conveying 
800  acres  of  land  in  the  Chambers  grant 
The  evidence  also  shows  that  the  appellees 
are  connected  with  and  asserting  title  under 
this  deed.  If  the  land  In  controversy  is  em- 
braced in  the  calls  of  the  grant  to  Chambers 
and  the  calls  in  the  deed  from  him.  to  Wil- 
liam Chambers,  and  the  calls  are  sufficient  to 
enable  a  surveyor  to  find  and  identify  the 
land,  and  the  defendants  and  those  under 
whom  they  claim  were  In  possession  of  the 
land  a  sufficlept  length  of  time  to  prescribe 
under  the  10-year  statute  of  limitation  of 
1841,  then  we  need  not  pass  upon  and  deter- 
mine whether  the  Chambers  grant  was  void, 
as  Insisted  upon  by  appellant  On  the  ground 
that  it  was  located  within  the  10  littoral 
leagues  without  the  consent  of  the  executive 
of  the   Mexican   government   being   shown. 

The  act  of  1841  has  been  construed  in  sev- 
eral cases,  and  it  was  there  held  that  one  in 
actual  possession  under  a  void  grant  which 
describes  the  land  in  controversy  could  hold 
and  prescribe  under  the  10-year  statute  to 
the  extent  of  the  boundaries  of  the  grant 
provided  he  is  asserting  possession  thereun- 


•Tor  otbar  cues  sm  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  data,  *  Raportar  Indexes 


Digitized  by  LjOOQIC 


TexO 


GOODNBT  V.  INTERNATIONAL  &  G.  N.  E.  00. 


171 


der.  Charle  ▼.  Saffold,  13  Tex.  94 ;  WoffoM 
V.  McKinna,  23  Tex.  36,  76  Am.  Dec.  58; 
Lambert  v.  Weir,  27  Tex.  862 ;  Oralg  ▼.  Cart- 
wrlgbt,  65  Tex.  417.  Tbe  calls  In  the  two  In- 
strnments  referred  to,  in  our  opinion,  are 
anfflclently  certain  and  definite  to  enable  a 
surveyor  to  locate  and  identify  the  lands 
therein  attempted  to  be  described,  and  the 
evidence  wltb  reasonable  certainty  estab- 
llsheB  tbe  fact  that  the  defendants  and  those 
under  whom  they  claim  were  in  possession 
of  the  land  described  In  the  deed  from  Cham- 
bers  to  WllUam  Chambers  executed  in  1865. 
Prior  to  that  time  the  Chambers  grant  was 
occupied  by  and  in  possession  of  William 
Chambers,  holding  and  occupying  the  same 
for  his  brother,  T.  J.  Chambers.  The  deed 
from  him  to  William  Chambers  recites  the 
fact  that  It  Is  executed  In  part  In  considera- 
tion of  the  fact  that  William  Ohambers  had 
occupied  and  been  in  possesalon  of  the  land, 
holding  the  same  for  the  grantor. 

There  Is  evidence  in  the  record  which 
shows  that  William  Chambers  was  in  posses- 
sion as  far  back  as  1846,  and  thus  continued 
In  possession  for  a  much  longer  time  than 
was  necessary  to  prescribe  under  the  10-year 
statute.  He  was  in  possession  when  the  stat- 
ute was  suspended  during  tbe  period  of  our 
Civil  War ;  and  as  the  time  of  such  posses- 
sion was  sufiSclent  under  the  act  of  1841  to 
bar  the  plaintiff  and  those  under  whom  he 
claims  In  their  right  of  action  by  virtue  of 
the  10-year  statute  prior  to  the  time  that  the 
statute  was  suspended,  we  need  not  consider 
the  question  of  limitation  after  that  time. 
Of  course,  the  x>ossesslon  of  William  Cham- 
bers during  that  period  as  a  tenant  of  T.  J. 
Chambers  Inured  to  the  benefit  of  the  latter, 
and,  William  Chambers  having  acquired  title 
in  1865  from  T.  J.  Chambers,  he  could  as- 
sert whatever  right  was  possessed  by  the  lat- 
ter. William  Chambers  during  that  period 
being  in  actual  possession  of  a  part  of  the 
grant,  holding  the  same  for  T.  J.  Chambers, 
the  latter,  under  the  10-year  statute  then  in 
force,  could  claim  possession  to  the  extent  of 
the  boundaries  of  the  grant  under  which  he 
was  asserting  title. 

We  find  no  error  in  the  record,  and  tbe 
Judgment  is  affirmed. 


GOODNBT  T.  INTERNATIONAL  &  G.   N. 
R.  CO. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  14, 
1906.) 

1.  Cabbtkbs  (f  303*)— Cabbiage  of  Passen- 
OEBs   ON   Fbeiobt   Train— Liabilitt  fob 

IirjTTBIES. 

Where  a  carrier's  rule,  in  continuous  force 
for  many  years,  forbade  passengers  from  ridine 
on  freight  trains,  and  could  only  be  suspended 
by  the  company's  superior  officers,  a  passenger 
nding  on  a  freight  train  by  contract  with  tbe 


brakeman  could  not  recover  for  injuries  sustain- 
ed in  alighting  while  the  train  was  in  motion. 

[Dd.  Note.-^For  other  cases,  see  Carriers, 
Cent  Dig.  i  1226;    Dec  Dig.  i  303.*] 

2.  Appkai.  and  Ebbob  (I  059*)^Pu:ADn(os— 

TbIAI.— AlCBNDlCENT— DISOBETION    OF   COUBT. 

While  pleadings  may  be  amended  at  any 
time  before  the  conclusion  of  the  trial,  the  al- 
lowance of  a  trial  amendment  rests  largely  in 
the  discretion  of  the  Jndge,  which  will  not  be 
disturbed  on  appeal,  in  the  absence  of  abuse. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3830 ;   Dec.  Dig.  S  &58.*] 

3.  Appeal  and  Ebbob  (i  1029*)--Review— 
Hakitless  Ebbob— PLEADiNOft—BEFusAi,  of 
Tbial  Amendments. 

Where,  under  any  view  of  the  facts,  ploin- 
tlfl  was  not  entitled  to  recover,  the  refusal  to 
allow  a  trial  amendment  of  his  pleading  was 
not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4035 ;    Dec.  Dig.  {  1028.*] 

Appeal  from  District  Court,  Montgomery 
County;   L.  B.  Hightower,  Judge; 

Personal  injury  action  by  Andrew  Ooodn^ 
against  the  International  &  Great  Northern 
Railroad  Company.  There  was  judgment  on 
a  directed  verdict  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

W.  A.  Cook  for  appellant  John  M.  King 
and  Dean,  Humphrey  &  Powell,  for  appellee. 

RICE,  J.  This  is  a  suit  by  appellant  to  re- 
cover damages  for  personal  Injuries  growing 
out  of  an  alleged  breach  of  contract  which 
appellant  claims  to  have  been  made  by  him 
with  appellee  relating  to  his  right  of  passage 
on  one  of  its  freight  trains  from  Dodge  to 
New  Waverly,  stations  on  its  road.  He  predi- 
cates his  right  to  recover  upon  tbe  following 
facts:  While  at  his  work  at  Oakburst,  on 
the  afternoon  of  December  13,  1904,  he  re- 
ceived a  message  stating  that  his  sister  was 
at  tbe  point  of  death  and  his  baby  was  very 
sick,  whereupon  he  immediately  quit  his  work 
and  walked  to  the  station  of  Dodge,  arriving 
there  about  9  o'clock  on  said  evening,  where 
he  made  inquiry  of  one  Roark,  a  clerk  in 
appellee's  ticket  office,  relative  to  the  time  of 
the  arrival  of  a  passenger  train  going  to  New 
Waverly  that  night.  Said  clerk  told  him  that 
It  would  pass  a  little  after  1  o'clock,  and 
while  making  this  statement  to  appellant  the 
south-bound  freight  train  stopped  at  the  de- 
pot, whereupon  appellant  told  said  clerk  that 
if  he  were  allowed  to  take  passage  on  said 
freight  train  he  would  save  several  hours. 
Roark  replied  that  appellant  would  have  to 
see  the  conductor,  and  they  immediately  went 
out  together  for  this  purpose;  but  appellant 
walked  up  to  a  brakeman,  and  Roark  passed 
on.  The  brakeman  then  agreed  with  appel- 
lant to  transiwrt  him  to  New  Waverly  for  50 
cents,  which  having  been  paid  by  appellant, 
be  at  the  instance  of  the  brakeman  boarded 
tbe  train,  climbing  by  means  of  a  ladder  In- 
side of  a  coal  car,  in  which  he  rode.  It  was 
shown  that  the  conductor  of  the  train  knew 
nothing  about  this  contract,  and  told  Roark 


*For  vther  casM  ■••  fame  topic  and  section  NUMBER  In  Dec.  A  Am.  Diss.  UOT  to  date,  *  Reporter  Indexw 

Digitized  by  VjOOQIC 


173 


lis  SOUTHWESTERN  REPORTBE. 


CXeJ 


tbat  the  train  would  not  stop  at  New  Waver- 
ly  that  night,  which  statement  was  probably 
heard  by  the  appellant  The  train  did  not 
stop  at  New  Waverly,  but  continued  on  to 
Willis,  where  appellant  voluntarily  Jumped 
from  the  train  while  the  same  was  in  motion. 
According  to  bis  own  statement,  It  was  run- 
ning at  this  time  from  10  to  15  miles  per 
hour,  and  he  while  attempting  to  alight  there- 
from, was  thrown  under  the  wheels  of  the 
car;  both  legs  being  so  badly  crushed  as  to 
necessitate  amputation.  It  was  shown  tbat 
appellant  had  never  seen  the  conductor  In 
charge  of  this  train,  nor  did  he  see  the  brake- 
man  during  the  time  he  was  riding  thereon, 
nor  was  he  seen  by  any  of  the  operatives  on 
said  train  from  Dodge  to  New  Waverly ;  the 
sides  of  the  coal  car  in  which  he  was  riding 
reaching  up  to  his  neck,  and  the  car  being 
somewhere  about  the  middle  of  the  train. 

Appellant  alleges  that  on  account  of  the 
breach  of  its  contract  to  stop  at  New  Waverly 
he  was  required  to  choose  between  two  evils, 
either  to  remain  on  the  train  and  suffer  great 
mental  anguish  on  account  of  being  carried- 
beyond  the  station  where  bis  relatives  were 
ill,  or  to  jump  therefrom  as  he  did.  Appel- 
lee answered  by  general  and  special  excep- 
tions, general  denial,  contributory  negligence, 
and  pleaded  that  by  its  rules,  which  had  been 
duly  adopted  and  promulgated,  prohibiting 
passengers  from  riding  upon  freight  trains. 
Its  brukemen  and  operatives  had  no  authority 
to  permit  passengers  to  ride  upon  said  trains, 
and  such  authority  could  only  be  granted  by 
the  general  officers  of  the  company,  and 
tbat  no  such  consent  had  been  given  in  the 
present  case,  and  that  the  alleged  contract, 
relied  upon  for  recovery  by  appellant,  be- 
tween himself  and  the  brakeman,  was  not 
within  the  scope  of  his  authority,  and  that 
no  brakeman  had  any  control  over  the  move- 
ments of  its  trains.  Wherefore  It  was  not 
liable  for  any  injuries  resulting  from  a 
breach  of  said  alleged  contract  The  evi- 
dence, in  addition  to  what  has  been  stated, 
showed  the  establishment  and  promulgation 
of  such  rule  and  the  continuous  enforcement 
thereof  for  many  years  on  the  part  of  the 
officials  and  operatives  of  said  company. 
The  trial  court,  after  hearing  the  evidence, 
instructed  the  jury  to  return  a  verdict  for  ap- 
pellee, which  was  done,  from  which  Judgment 
this  appeal  is  prosecuted. 

The  chief  contention  in  this  case  on  the 
part  of  appellant  is  that  the  court  erred  in 
instructing  a  verdict  in  behalf  of  appellee. 
In  view  of  the  uncontradicted  evidence  in 
this  case,  which  shows  tbat  appellant's  right 
to  ride  upon  said  train  was  based  upon  the 
contract  made  by  him  with  the  brakeman, 
who  under  the  evidence  bad  no  authority  to 
make  such  contract  or  grant  said  permission 
to  ride,  and  It  further  appearing  that  the 
rules  of  the  company,  which  bad  been  duly 
made  and  promulgated,  forbade  passengers 
from  riding  upon  Its  freight  trains,  which 
rule  oonld  not  be  suspended  except  by  the 


superior  officers  of  the  company,  whlcb  1» 
not  shown  to  have  been  done  in  this  case, 
we  are  clearly  of  the  opinion  that  the  action 
of  the  trial  court  In  directing  a  verdict  la 
favor  of  the  company  was  correct  Justice 
Brown,  speaking  for  the  court  In  Railway 
C!o.  V.  Black,  87  Tex.  160,  27  S.  W.  118,  says : 
"A  railroad  company  has  the  right  to  carry 
passengers  and  freight  by  different  trains, 
and  when  such  provision  Is  made  the  con- 
ductors and  brakemen  have  no  Implied  au- 
thority to  receive  passengers  upon  freleht 
trains.  It  is  not  within  the  scope  of  tbelr 
authority.  When  one  gets  upon  a  frelslit 
train,  made  up  exclusively  of  cars  appropri- 
ate alone  to  the  carrying  of  freight  and  tbe 
employes  on  such  train,  he  must  take  notice- 
of  the  fact  that  the  train  is  not  provided  for 
passengers."  In  the  case  of  Galavlz  v.  I.  &  G. 
N.  R.  R.  Ck).,  15  Tex.  Civ.  App.  61,  38  S.  W. 
234,  wherein  the  plaintiff  sued  for  damages 
for  injuries  caused  by  being  unlawfully  com- 
pelled to  disembark  from  a  moving  freight 
train  by  a  brakeman,  be  having  alleged^  and 
testified  that  the  brakeman  made  a  contract 
with  him  by  which  he  obtained  permission  to 
ride  on  said  train  from  Taylor  to  San  Marcos, 
and  that  when  the  train  was  nearing  San 
Marcos  the  brakeman  unlawfully  compelled 
him  to  get  off  the  train  while  It  was  in 
motion,  and  while  attempting  to  do  so  bis 
foot  was  caught  between  tbe  cars  and  was  In- 
jured, there  being  no  evidence  tending  to 
show  any  misconduct  or  negligience  on  the 
part  of  any  one  connected  with  the  train  ex- 
cept the  brakeman,  and  it  having  been  sho-wn 
that  the  defendant  promulgated  and  contin-a- 
ously  enforced  for  a  number  of  years  a  rule 
prohibiting  all  persons,  except  Its  employes, 
from  riding  on  freight  trains,  and  that  con- 
ductors had  no  power  to  suspend. said  rule, 
it  was  held.  Justice  Key  delivering  the  opin- 
ion, that  a  person  riding  on  a  freight  train 
by  permission  of  a  brakeman,  contrary  to 
the  rules,  could  not  recover  for  personal  In- 
juries sustained  in  getting  off  the  train  while 
in  motion.  The  same  doctrine  Is  held  In 
Railway  Co.  v.  Lynch,  8  Tex.  Civ.  App.  513, 
28  S.  W.  252;  Railway  Co.  v.  Hanna  (Tex. 
Civ.  App.)  68  S.  W.  648 ;  Grahan  v.  Railway, 
100  Tex.  27,  88  S.  W.  104,  6  L.  R.  A,  (N.  S.) 
1025;  Cockrell  v.  T.  &  N.  O.  Ry.,  36  Tex.  CIv. 
App.  559,  82  S.  W.  529 ;  Railway  Co.  v.  An- 
derson, 82  Tex.  616,  17  S.  W.  1039,  27  Am. 
St  Rep.  902. 

By  the  remaining  assignment  appellant  con- 
tends that  the  court  erred  in  refusing  to  per- 
mit him  to  file  a  trial  amendment  eettlns 
up  that  the  train,  at  the  time  he  alighted 
therefrom,  was  nmning  at  about  6  miles  an 
hour;  he  having  theretofore  alleged  In  his 
pleading  that  the  train  was  running  from  10 
to  15  miles  an  hour,  and  basing  his  right  to 
amend  upon  tbe  fact  that  he  did  not  know 
how  fast  said  train  was  running,  and  tbe 
statement  of  appellee's  engineer,  who  testi- 
fied upon  tbe  trial  that,  tbe  train  upon  which 
appellant  was  traveling,  when  bla  injuries 
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were  received  while  passing  tbrongb  Willis, 
was  moving  at  the  rate  of  6  miles  an  bour. 
The  coart,  in  explanation  of  .appellant's  bill 
of  exception '  upon  this  subject,  stated  that 
permission  to  amend  was  denied,  because  this 
evidence  was  only  based  upon  tbe  opinion  of 
said  engineer,  and  was  given  about  tbe  con- 
clusion of  tlie  trial.  Wbile  it  bas  been  beld 
by  our  Supreme  Court  tbat  the  rigbt  to 
amend  the  pleadings  exists  at  any  time  be- 
fore the  conclusion  of  the  trial,  still  these 
matters  are  confided  largely  to  the  discretion 
of  tbe  trial  Judge,  and,  unless  this  discretion 
]g  abused,  it  is  not  ground  for  reversal.  In 
the  present  case  we  cannot  see  how  appei< 
lant  was  prejudiced  by  reason  of  the  refusal 
of  tbe  court  to  grant  him  the  right  to  ^o 
amend,  because,  under  any  view  of  the  facts 
as  presented  in  the  record,  appellant  was  not 
and  could  not  be  entitled  to  recover.  There- 
fore, if  there  bad  been  error  In  refusing  to 
permit  bim  to  amend,  the  same  was  harmless 
ander  tbe  facts  disclosed  by  the  record. 

Believing  that  no  error  has  been  «hown  in 
tbe  action  of  the  trial  court,  the  Judgment  of 
tbe  court  below  is  in  all  things  affirmed. 

Affirmed. 


APPLEBAUM  V.   BASS. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  26, 
1908.) 

1.  Affeai.  and  Ebbob  (S  1165*)— Ebbobs  Ab- 

SIONABLE— FAILUBE  TO   FlLE   STATEUENT   OF 

Facts  —  "Ebbob  Appabent  o»  Reoobd"  — 

"JuBiSDicnoNAi,  Question." 

The  trial  judge's  failure  to  make  up  and 
file  a  statement  of  facts  within  the  time  pre- 
scribed by  law  is  not  assiftnable,  in  the  Court  of 
Civil  Appeals,  on  ex  parte  affidavit  showing 
such  failure  as  an  error,  since  it  is  not  one  of 
the  snbjects  which  Kev.  St.  1895,  art.  1014. 
authorizes  that  conrt  to  review,  and  not  beins 
an  error  "apparent  upon  tbe  face  of  the  record'^ 
within  snch  article,  nor  a  Jurisdictional  ques- 
tion within  article  998,  so  as  to  authorize  re- 
view, and  since  there  is  adequate  remedy  to 
bring  a  statement  of  facts  into  the  record  under 
articles  1015  and  1382,  authorizing  the  Court  of 
Civil  Appeals,  for  good  cause,  to  extend  the 
time  for  filing  it,  and  under  an  application  for 
mandamus  to  compel  the  trial  judge  to  make 
np  and  file  a  statement. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4522:  Dec  Dig.  §  1165  ;• 
Mandamus,  Cent.  Dig.  i  117.] 

2.  Appbai,  and  Ebbob  (J  672*)  —  Rivnw — 
"Ebbob  Appabent  of  Recobd." 

An  error  "apparent  upon  the  face  of  tbe 
record,"  reviewable  by  the  Court  of  Civil  Ap- 
peals, under  Rev.  St.  1895,  art.  1014,  is  a  prom- 
inent fundamental  error,  or  one  determining  a 
auestion  npon  which  the  very  rigbt  of  the  case 
epends. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  t  672.*] 

3.  Appeal  and  Ebbob  ({  571*)— Statehent  of 
Facts— Ma  N  DAMTJS. 

Generally  mandamus  lies  to  prevent  a  fail- 
are  of  Justice  upon  reasons  of  public  policy,  to 
enforce  official  action,   and   to  compel   a   trial 


judge  to  make  and  file  a  statement  of  facts  for 
use  on  appeal,  as  required  by  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  571.*] 

4.  Appeai.  and  Ebbob  (|  564*)— Statement  of 
Facts  —  Makino  and  Filino  —  Judge's 
Duty. 

As  a  matter  of  law,  a  trial  judge  does  not 
fail  to  perform  his  duty  to  file  a  statement  of 
facts,  upon  disagreement  of  parties,  until  ex- 
piration of  the  30  days  allowed  for  that  pur- 
pose ;  and  the  duty  continues  until  performed, 
notwithstanding  lapse  of  that  period. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  564.*] 

6.  Appeal  and  Ebbob  ({  548*)— Stateuent  of 

Facts- Necessity  fob. 

Questions  arising  upon  the  evidence  cannot 
be  reviewed  on  appeal,  in  the  absence  of  a 
statement  of  facts. 

[Ed.  Notc^-For  other  cages,  see  Appeal  and 
Error,  Cent.  Dig.  i  2436 ;    Dec.  Dig.  |  648.*] 

6.  Appeal  and  Ebbob  ({  971*)— Dibobetion 

OF  COUBT— COltPETKNCT  OF  WiTNEBS— CHIL- 
DBEN. 

It  was  not  an  abuse  of  discretion  to  allow 
a  child  to  testify,  where  there  was  some  evi- 
dence tending  to  show  his  appreciation  of  an 
oath. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  8862 ;    Dec  Dig.  §  971.*] 

Appeal  from  Harrison  Cormty  -Court ;  H. 
T.  Lyttleton,  Judge. 

Action  by  J.  H.  Bass  against  J.  Applebaum. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Appellee  sued  for  the  conversion  of  bis 
property ;  and  appellant  pleaded  that  he  had 
purchased  the  property  from  an  agent  of  the 
appellee,  which  sale  by  the  agent  had  been 
confirmed  by  the  appellee.  The  trial  was 
before  a  Jury,  and,  in  accordance  with  their 
verdict,  a  Judgment  was  entered  for  tbe  ap- 
pellee. There  Is  no  statement  of  facts  ap- 
pearing in  the  record,  but  there  is  incorporat- 
ed in  the  transcript  an  affidavit,  made  by  the 
attorneys  for  appellant  on  December  21,  1907, 
before  the  county  cleric,  and  filed  by  him  on 
the  same  day,  setting  out  the  trial  of  tbe 
case,  which  was  on  September  12,  1907,  and 
rendition  of  Judgment  in  favor  of  the  plain- 
tiff, and  on  the  19tb  day  of  October,  1907, 
tbe  overruling  of  a  motion  for  a  new  trial  by 
the  court,  notice  of  appeal  to  the  Court  of 
Civil  Appeals,  and  the  granting  of  a  20-day 
order,  from  the  date  of  adjournment  of  the 
court,  within  which  to  prepare  and  have  filed 
a  statement  of  facts  in  tbe  cause,  and  the 
entry  of  said  order  on  tbe  minutes  of  the 
court,  and  "tbat  thereafter  on  the  4th  day  of 
November,  1907,  the  attorneys  for  the  de- 
fradant  prepared  a  statement  of  facts. in  the 
case,  which  they  believe  contained  a  full  and 
fair  statement  of  all  the  facts  proven  on  tbe 
trial,  and  on  said  day  presented  the  same  to 
tbe  attorneys  for  the  plaintiff;  tbat  tbe  at- 
torneys for  the  parties  could  not  agree  upon 
the  statement  presented,  or  upon  any  other 
statement  that  might  be  prepared  by  them, 
and  that  thereupon  afterwards  on  tbe  same 


*For  otlier  cues  (ee  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 


Digitized  by 


Google 


174 


113  SOUTHWESTERN  RBPOBTBB. 


^ex. 


date,  presented  said  statement  to  the  coun- 
ty Judge,  who  tried  the  case,  and  Informed 
bim  that  the  attorneys  for  the  defendant  and 
plaintiff  had  failed  and  were  unable  to  agree 
upon  a  statement  of  facta  in  the  case,  and 
requested  such  county  Judge  to  prepare  and 
file  In  the  case  a  statement  of  all  the  facts, 
as  was  required  of  bim  by  law;  that  the 
said  trial  Judge  failed  to  prepare  and  file 
in  this  cause  such  statem^it  of  facts;  that 
the  term  of  the  court  in  which  the  case  was 
tried  began  on  the  2d  day  of  September, 
1907,  and  adjourned  on  the  26th  of  October, 
1907."  Predicated  upon  the  affidavit  incor- 
porated in  the  record,  the  appellant  made 
the  following  assignment  of  error  appearing 
Ib  the  transcript:  "The  appellant,  Apple- 
baum,  has  been  wrongfully  and  illegally  de- 
nied and  deprived  of  a  statement  of  facts 
herein  by  the  county  Judge  before  whom  said 
cause  was  tried,  without  fault  or  negligence 
on  the  part  of  said  Applebaum  or  his  attor- 
neys." Appellant  makes  the  following  propo- 
sition under  his  assigned  error :  "Where  ap- 
pellant has  done  everything  possible  to  ot>- 
taln  a  statement  of  facts,  and  the  trial  Judge 
falls  to  perform  his  duty  by  filing  in  the 
cause  a  statement  of  his  own,  such  as  re- 
quired of  him  by  law,  when  the  parties  and 
their  attorneys  cannot  agree,  and  such  Judge 
Is  requested  to  do  so,  the  cause  will  be  re- 
versed." The  appellee  insists  that  "this  Is 
a  matter  not  reviewable  by  assignment  of  er- 
ror; the  aggrieved  party's  remedy  being  by 
mandamus  to  compel  the  county  Judge  to 
make  up  and  file  statement  of  facts." 

Alvin  0.  Carter  and  M.  B.  Parchman,  for 
appellant  Jno.  W.  Scott  and  Jos.  H.  T.  Bibb, 
for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
We  are  of  the  opinion  that  the  appellant  can- 
not, as  a  legal  right  to  him  by  assignment  of 
error  on  appeal,  avail  himself  of  the  failure 
of  the  county  Judge  to  make  up  and  file  a 
statement  of  the  facts  within  the  time  pre- 
scribed by  law  for  bim  to  do  so,  nor  is  this 
court  authorized  to  consider  such  assignment 
on  appeal  of  the  case  as  a  legal  right  to  ap- 
pellant, when  predicated  on  such  state  of 
facts.  As  a  basis  for  the  eserclse  of  appel- 
late Jurisdiction  of  the  Court  of  Civil  Ap- 
peals, in  cases  brought  before  the  court  on 
appeal  or  writ  of  error,  the  statute  has  pre- 
scribed the  matters  and  subjects  and  method 
of  procedure  in  relation  thereto  to  appear  In 
the  record  for  review  by  this  court  Article 
1014,  Rev.  St  1896.  And  it  is  quite  conclusive 
from  the  language  of  the  article,  "and  in  the 
absence  of  all  these,  the  case  shall  be  dismiss- 
ed with  costs  alone,  or  with  cost  and  dam- 
age, at  the  discretion  of  the  court"  that  it 
was  the  purpose  of  the  act  and  properly 
sh«nld  be  so  construed,  to  restrict  the  exer- 
cise of  appellate  Jurisdiction  of  the  Court 
of  Civil  Appeals,  In  reviewing  cases  on  ap- 
peal or  writ  of  error,  to  the  matters  and  sub- 
jects named  in  the  article.     This   view  Is 


supported  in  the  opinion  of  Justice  Brown. 
speaking  for  the  Supreme  Court  in  constru- 
ing this  article  of  the  statute,  whlcli    1st 
"In  the  absence  of  auy  of  the  matters  men- 
tioned the  case  must  be  dismissed  which  sap- 
ports  the  conclusion  that  the  power  of   the 
court  is  confined  to  the  subjection  named." 
See  Ennis  Mercantile  Co.  v.  Wethen,  93  Tex. 
622,  S7  S.  W.  946.    Ex  parte  affidavit  setting 
out  the  failure  of  the  trial  Judge  to  prepare 
and  file  a  statement  of  the  facts  for  the  nse 
on  appeal  within  the  time  prescribed  by  law 
for  him  to  do  so,  is  not  a  "subject  named." 
in  the  article,  or  included  within  the   sub- 
ject for  review  on  appeal  or  writ  of  error  by 
this  court     In  the  Ennis  Mercantile   Com- 
pany Case,  supra,  in  passing  upon  the  exer- 
cise of  appellate  Jurisdiction  by  this  court 
the  Supreme  Court  said:   "The  appellate  ju- 
risdiction of  Courts  of  Civil  Appeals  Is  di- 
rected to  the  correction  of  errors,  committed 
In  the  courts,  of  proceedings  prior  to    and 
connected  with  the  rendition  of  the  Judgment 
and  they  are  confined  to  the  record  as  it  is 
made  by  the  trial  court"    We  quote  farther 
from  the  opinion   in  the  same  case:     "The 
failure  of  the  Judge  in  this  case  to  approve 
the  statement  of  facta  presented  to  him,  or 
to  make  up  one  in  case  of  the  disagreement 
of  the  parties,  does  not  appear  in  the  record 
in  any  manner  specified  by  the  statute,  and 
was  not  a  proper  subject  for  assignment" 
Considering  that  the  recital  in  the  statement 
of  that  case  was  that  "the  aflJdavlts  were 
also  filed  in  the  trial  court  setting  up   the 
facts,  copies  of  which  are  embraced  in   the 
transcript,"  the  expression  of  the  court  "does 
not   appear   in   the   record   in   any   manner 
specified  by  the  statute"  is  significant;  and. 
taken  In  connection  with  the  further  expres- 
sion, "and  was  not  a  proper  subject  for  as- 
signment" it  was  evidently  meant  that  the 
matter  presented  could  not  be  considered  on 
appeal  by  assignment   even  If  It  had   been 
made,  because  It  was  not  a  subject  or  matter 
named  in  the  statute  for  review  on  appeal. 
That  this  meaning  was  Intended  In  the  case 
mentioned  appears  clear  in  a  later  opinion 
by  the  Supreme  Court  In  the  case  of  Middle- 
hurst  V.  ColUns-Qunther  Co.,  100  Tex.    349, 
99  S.  W.  1025.    This  latter  case  was  where 
the  trial  Judge  had  failed  to  make  up  a  state- 
ment of  facts  for  reasons,  and  his  refusal 
and   reasons   appeared   Incorporated   in     the 
record,  and  assignment  of  error  was  properly 
made  predicated  upon  the  failure.     In  this 
case  this  state  of  the  record,  and  in  answer- 
ing that  portion  of  the  certified  question  pro- 
pounded, "should  appellant  in  order  to  avail 
himself  of  such  error,  have  applied  for  a  writ 
of  mandamus  against  the  district  Judge?" 
Justice  Brown,  speaking  for  the  court  said: 
"The  facts  stated  disclosed  nothing  to  pre- 
vent the  appellant  from  applying  to  the  Court 
of  Civil  Appeals  for  a  writ  of  mandamus  to 
the  district  Judge,  requiring  him  to  make  and 
file  a  statement  of  facts.    The  Court  of  Civil 
Appeals  should  not  under  such  state  of  facta. 
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consider  the  matter  on  bill  of  exception  or 
an  assignment  of  error."  The  latter  portion 
of  the  answer  In  that  case  was  directly  in- 
volved In  the  question,  and  in  the  determi- 
nation of  the  case,  Jnst  as  it  Is  In  the  in- 
stant case.  This  matter,  as  presented,  could 
not  be  classed  as  an  error  "apparent  upon 
the  face  of  the  record,"  as  designated  in  the 
article,  because  such  errors  have  been  class- 
ed as  "a  prominent  error,  either  fundamental 
In  character,  or  one  determining  a  question 
upon  which  the  very  right  of  the  case  de- 
pends." Wilson  V.  Jolmson,  94  Tex.  272,  60 
S.  W.  242.  Neither  is  it  a  Jurisdictional  ques- 
tion, where  article  998,  Rev.  St  1895,  would 
apply,  and  give  this  court  power  to  review 
the  matter  as  presented  in  the  record.  Eln- 
nls  Mercantile  Co.  v.  Wathen,  supra. 

There  are  several  cases  cited  us  by  appel- 
lant, and  on  which  he  relies  to  support  his 
contention  for  a  reversal  of  this  case,  where 
on  a  similar  state  of  the  record  a  reversal  was 
ordered  by  the  appellate  court.  The  case  of 
Hilbum  V.  Preston  (Tex.  Civ.  App.)  82  S.  W. 
702,  was,  in  efTect,  overturned  by  the  Supreme 
Court  in  the  language  used  in  referring  to  it, 
"but  we  cannot  assent  to  this  construction." 
Anderson  v.  Walker,  95  Tex.  596,  68  S.  W. 
981.  By  reference  to  some  of  the  cases  It  is 
noted  that  they  are  of  date  prior  to  the  en- 
actment of  article  1382,  Rev.  St  1895,  au- 
thorizing the  Court  of  Appeals  to  admit,  as  a 
part  of  the  record  on  appeal,  delayed  state- 
ment of  facts,  upon  good  cause  shown.  Prior 
to  the  act  mentioned  there  does  not  seem  to 
have  l>een  any  provision  made  or  authority 
for  filing  a  statement  of  facts  in  the  Court  of 
Appeals,  or  restoring  the  same  to  the  record 
of  appeal  after  the  time  prescribed  by  law 
for  filing  them  in  the  trial  court.  To  have 
resorted  by  mandamus  to  compel  the  filing  of 
the  statement  would  have  t>een  futile,  unless 
statutory  authority  existed,  as  now,  to  this 
court  to  extend  the  time  for  filing  and  re- 
storing the  same  to  the  record  as  part  of  the 
record  on  appeal.  So,  prior  to  the  act  men- 
tioned, and  in  the  case  referred  to,  the  ap- 
pellate court,  in  the  exercise  of  appellate  ju- 
risdiction over  the  case,  invoked  its  inherent 
power  to  prevent  the  failure  of  Justice  to  in- 
nocent litigants  through  oflScial  inaction,  and, 
as  affording  relief  from  the  situation,  order- 
ed a  reversal  of  the  cause,  there  being  no 
other  procedure  or  remedy  provided  to  pre- 
vent the  injustice  from  official  Inaction ;  the 
distinguishment  being  that  the  appellate 
court  did  not  place  the  order  of  reyersal  upon 
the  ground  purely  that  it  was  the  legal  right 
of  the  appellant  to  have  a  ruling  in  decision 
of  the  assignment  as  error  arising  on  the 
trial  or  any  proceeding  connected  with  the 
rendition  of  Judgment  But  the  ruling  was 
placed  uiwn  the  broad  ground  and  principle 
ttiat  t>ecau8e  the  matter  presented  to  the 
court's  attention  by  assignment  involved  the 
prevention  of  the  failure  of  Justice  from  of- 
ficial inaction  on  the  part  of  the  court  be- 
low, in  respect  to  the  case  over  which  the  ap- 


pellate court  had  acquired  Jurisdiction  by  ap- 
peal, it  was  necessary  and  proper  for  the 
appellate  court  to  call  Into  active  exercise  its 
power  to  act  and  grant  such  relief  to  the 
aggrieved  party  as  could  be  done  within  the 
proper  exercise  of  appellate  Jurisdiction.  Up- 
on reason  of  public  policy  the  action  of  the 
court  could  be  justified  in  good  conscience, 
and  as  the  proper  exercise  of  the  general  ap- 
pellate power  of  the  court  under  the  state  of 
the  then  law.  Especially  do  we  think  that 
It  Is  not  appellant's  legal  right  by  assign- 
ment of  error  on  appeal,  to  avail  himself  of 
the  omission  of  the  county  Judge,  and  have 
the  omission  considered  as  an  error  arising 
in  the  trial,  or  proceeding  incident  to  the 
trial,  and  on  the  record  made  by  the  trial 
court  It  would  rather  appear  to  l>e  in  con- 
travention of  law  to  so  consider  the  assign- 
ment as  a  proper  error  arising  in  the  record 
of  the  trial  of  the  case  made  in  the  court  be- 
low. And  where  there  Is  other  and  adequate 
provision  in  procedure  and  remedy  to  restore 
a  statement  of  facts  to  the  record  for  use 
on  appeal,  and  not  resorted  to  by  an  appeK 
lant  we  think  It  would  be  improper  to  call  in- 
to exercise  general  appellate  power  to  afford 
the  relief,  and  order  a  reversal.  Our  ruling 
Is  supported  by  an  expression  which  we  quote 
from  the  opinion  of  the  court  in  the  case  of 
Collins  V.  Kay,  69  Tex.  365,  6  S.  W.  314:  "Un- 
der the  rule  of  procedure  prescribed  by  the 
act  of  Twentieth  Legislature  the  statement  of 
facts  might  be  restored  to  the  record,  upon 
proper  motion  for  the  purpose;  and,  in  the 
absence  of  the  provision  made  by  the  Twen- 
tieth Legislature,  we  would  feel  constrained 
to  hold,  on  the  authority  of  the  decisions  of 
other  courts,  and  the  intimation  of  this  court 
In  Railway  v.  Underwood,  67  Tex.  694,  4  S. 
W.  216,  that  such  failure  upon  the  part  of 
the  trial,  where  the  attention  of  this  court  is 
called  to  it  by  proper  assignment  of  error, 
would  require  a  reversal  of  the  Judgment" 
It  is  clear  that  it  would  l>e  an  unjust  and  as 
well  an  abuse  of  the  exercise  of  the  appellate 
power  to  employ  that  power  to  reverse  the 
case  upon  the  ground  of  mere  official  inac- 
tion, as  a  way  to  protect  an  appellant's  right 
of  appeal,  without  requiring  the  appellant  to 
exhaust  all  other  available  procedure  and 
remedies  to  have  the  statement  of  facts  for 
use  on  appeal  restored  to  the  record.  The  re- 
sult of  the  reversal  operates  practically  to 
punish  an  innocent  appellee  in  the  payment  of 
the  costs  flowing  from  a  reversal,  and  would 
have  the  effect  in  many  instances  perhaps,  to 
imnecessarily  delay  the  final  determination 
of  the  litigation  on  appeal,  and  as  well  to 
present  the  appearance,  if  not  giving  the 
loophole,  of  having  appeals  trifled  with  by 
collusion. 

We  do  not  feel  Justified  in  following  any  of 
the  cases  cited.  In  our  opinion  ample  and  en- 
forceable provision  now  exists  to  litigants  to 
restore  to  the  record,  for  use  on  appeal,  a 
statement  of  facts  which  has  been  delayed 
beyond  the  time  fixed  by  law  for  filing  in  the 
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trial  court  ArUele  1382,  Rev.  St  1895.  The 
appellant  In  any  case  appealing  to  tills  conrt 
has  90  days,  or  for  good  cause  shown  a  long- 
er time,  after  the  date  perfecting  the  appeal, 
within  which  to  file  the  transcript  In  this 
court  Article  1015,  Rev.  St.  1895.  By  the 
two  articles  statutory  authority  Is  conferred 
upon  this  court,  for  good  cause,  to  extend 
the  prescribed  time  of  filing  either  the  record 
or  statement  of  facts.  Under  these  articles 
the  certiorari  could  perfect  a  portion  of  the 
record  not  incorporated  in  the  record  filed 
In  this  court  In  the  event  the  trial  Judge 
has  failed  to  file  a  statement  of  facts  In  the 
time  prescribed  by  statute  for  him  to  do  so, 
and  after  the  expiration  of  the  time  allowed 
by  law  for  the  Judge  to  do  so,  the  appellant 
in  the  exercise  of  diligence  can  apply  to  this 
court  at  once  for  mandamus  to  compel  the 
judge  to  make  up  and  file  a  statement  of 
facts  for  use  on  appeal.  If,  after  the  expira- 
tion of  the  30  days  within  wlilch  the  Judge 
has  to  prepare  and  file  a  statement  of  facts, 
the  procedure  suggested  were  adopted,  and 
uandamus  should  be  awarded  by  this  court 
to  compel  him  to  make  up  and  file  a  state- 
ment of  facts  for  use  on  appeal,  there  would 
be  yet  left  the  difference  in  time  between  the 
90  days  allowed  to  file  the  transcript  and  the 
30  days  in  which  the  Judge  has  by  law  to  file 
a  statement  of  facts  to  have  the  statement  of 
facts  made  a  part  of  the  record  in  the  trial 
court  before  the  lapse  of  the  time  within  which 
the  transcript  could  be  taken  out.  Then  up- 
on proper  motion,  under  article  1382,  Rev.  St 
1805,  made  in  this  court  this  court  would 
have  the  authority  to  restore  the  statement  of 
facts  so  made  up  by  the  trial  Judge  under  the 
order  of  mandamus.  Should  a  trial  Judge 
neglect  to  make  up  and  file  a  statement  of  the 
facts  within  the  time  prescribed  by  law,  or 
from  sickness  fall  to  do  so,  and  yet,  even 
though  mandamus  were  not  applied  for,  be 
actually  after  the  time  does  file  the  state- 
ment of  facts  In  the  trial  court  then  and  in 
that  event,  upon  proper  motion  alleging  good 
cause,  under  article  1382,  Rev.  St  1895,  and 
it  being  without  the  fault  of  the  appellant 
that  the  delay  occurred,  the  statement  of 
facts  could  by  this  court  be  restored  to  the  rec- 
ord and  considered.  So,  by  these  suggestions 
casually  made,  there  is  a  way  for  an  appel- 
lant to  obtain  a  statement  of  facts  in  the 
record,  and  have. same  reviewed,  though  the 
time  prescribed  by  statute  for  having  the 
same  filed  in  the  trial  court  might  for  cause 
beyond  his  control,  have  elapsed. 

It  Is  a  general  doctrine  that  mandamus  will 
lie  to  prevent  a  failure  of  Justice  upon  rea- 
sons of  public  policy  and  to  enforce  ofi!icial 
action.  Where  a  trial  Judge  refuses  to  make 
and  file  a  statement  of  facts  for  use  on  ap- 
peal, as  required  by  statute,  mandamus  will 
lie  to  compel  him  to  do  so.  Reagan  v.  Cope- 
land,  78  Tex.  556,  14  &  W.  1031 ;  Railway  v. 
Lane,  79  Tex.  648,  16  S.  W.  18;    Osborne  v. 


Prather,  83  Tex.  211,  18  8.  W.  618;  Guerguin 
V.  McOown  (Tex.  Civ.  App.)  68  8.  W.  686.  The 
reason  in  support  of  the  right  of  this  court 
to  issue  mandamus  is  convincing.  Having  ac- 
<iuired  Jurisdiction  of  the  case  by  appeal,  and 
a  completed  record  being  the  basis  of  tbe 
exercise  of  appellate  Jurisdiction,  the  Court 
of  Civil  Appeals  would  have  power  to  Issne 
the  mandamus  to  compel  the  proper  closing 
and  completion  of  the  record  for  appeal,  be- 
cause the  restoration  to  the  record  for  use, 
on  appeal,  of  a  statement  of  facts  of  the  case, 
signed  and  certified  by  the  trial  Judge  as  re- 
quired by  law,  is  a  matter  In  furtherance  of, 
and  that  affects  the  exercise  of,  its  appellate 
Jurisdiction.  The  statute  clearly  prescribes 
and  directly  creates  the  duty  of  the  trial 
Judge  to  approve  a  statement  of  the  facts 
presented  to  him  for  use  on  appeal  by  tbe 
parties,  or  to  make  up  and  file  one  for  use 
on  appeal  in  case  of  disagreement  of  tbe  par- 
ties. The  statute  allows  the  statement  to  be 
filed  within  30  days  after  adjournment  of  tbe 
court  upon  such  order  being  applied  for  and 
granted  in  term  time.  It  would  not  be  beld 
in  law  to  be  a  failure  to  perform  his  duty  un- 
til the  expiration  of  the  80  days  allowed  him. 
Perry  v.  Turner  (Tex.  Civ.  App.)  108  S.  "W. 
192.  Though  the  statute  has  prescribed  tbe 
time  within  which  the  Judge  must  file  the 
statement  upon  disagreement  of  the  parties, 
yet  the  performance  of  his  duty  is  not  dis- 
charged by  him  merely  because  of  the  lapse 
of  tbe  time.  This  duty  as  to  him  is  con- 
tinuing until  the  statement  of  facts  be  actual- 
ly made  up  and  filed  by  him.  Failure  to 
make  up  and  file  the  statement  of  facts  witb- 
In  the  30  days  is  of  the  same  force  and  egulT- 
alent  in  our  opinion,  as  would  be  a  refusal 
in  fact  to  file  the  same  before  the  expiration 
of  the  80  days.  We  do  not  think  it  necessary 
to  discuss  the  matter  any  further. 

Since  tbe  questions  raised  in  the  brief  on 
the  bill  of  exceptions  arise  out  of  the  evi- 
dence offered  upon  the  trial,  they  cannot  be 
considered  in  the  absence  of  the  statement  of 
f&cts. 

We  are  not  prepared  to  rule  that  the  cotirt 
did  not  properly  exercise  his  discretion  in  al- 
lowing the  young  witness  Bass  to  testify. 
There  is  some  support  In  the  test  of  his  com- 
petence as  a  witness,  tending  to  show  tbe 
appreciation  of  an  oath. 

The  case  was  ordered  afSrmed. 


ADAMS-BURKS-SIMMONS  CO.  v.  JOHN- 
SON et  al. 

(Court  of  Civil  Appeals   of  Texas.     May   23, 
1908.     On  Rehearing,  July  4,  1908.) 

1.  Chattei.  Mobtoaoes  (S  241*)  —  Satisfac- 
tion AND  RelXASE  —  TAKINO  OF  SECOND 
MOBTOAGE. 

The  taking  of  a  second  chattel  mortgage  to 
secure  the  same  debt  secured  by  a  first  mortgage 
on  the  same  property  does  not  oi>erate  aa  a  sat- 
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iafaction  and  release  in  law  of  the  fint  mort- 

[E)d.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  J  603 ;    Dec.  Dig.  |  241.*] 

2.  Pleading  (i  248*)  —  Amksdmeht  —  New 

Cause  of  Action. 

A  trial  amendment,  which  in  effect  only 
alleged  a  new  reason  or  ground  why  plaintiff's 
right  to  recover,  first  alleged  in  his  original  peti- 
doa,  should  prevail,  was  not  the  statement  of  a 
new  cause  of  action. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  tf  686-709;    Dec.  Dig.  |  SAS.*1 

On  Rehearing. 
8.  Appxai.  ahd  Erbob  (|  1177*)— Revebbai^ 

NECESsnr  or  New  Tbial. 

Where,  in  an  action  by  a  mortgagee  of 
mnles  for  their  conversion  by  a  purchaser  from 
the  mortgagor,  a  judgment  for  defendant  was 
reversed  on  appeal,  but  the  findings  of  the  trial 
court  did  not  show  the  value  of  the  mnles,  the 
appellate  court,  on  reversiny  the  Judgment  can- 
not render  judgment  for  plaintiff,  but  will  re- 
mand the  cause. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4689;   Dec.  Dig.  1177.*] 

Appeal  from  Comanche  County  Court;  Ed- 
win Dobney,  Judge. 

Action  by  the  Adam»-Burks-Slmmons  Com- 
pany against  J.  H.  Johnson  and  others.  From 
tbe  judgment,  plaintiff  apiKals.  Reversed 
and  remanded. 

B.  C.  Galnea,  for  appellant  Martin  & 
George,  Goodson  &  Goodson,  and  Calloway  & 
Calloway,  for  appellees. 

On  Rehearing. 

SPEER,  J.  Appellant  sued  to  recover  a 
debt  due  by  appellee  Johnson,  secured  by  a 
chattel  mortgage  on  two  certain  mules,  and 
to  recover  the  value  of  the  mules  as  against 
appellee  Hollis,  upon  an  allegation  that  he 
bad  converted  the  security,  and  from  an  ad- 
verse decision  by  the  trial  court  has  ap- 
pealed. 

The  findings  of  fact  of  the  trial  court,  up- 
on which  he  based  his  Judgment,  are  as  fol- 
lows: 

"First  I  find  that  the  mortgage  declared 
upon-  In  the  plalntUTs  first  amended  original 
petition  was  filed  on  the  17tb  day  of  Jan- 
oary,  1906,  the  same  day  the  defendant  made 
and  executed  the  said  mortgage  to  the  said 
plaintiff.  One  of  said  mortgages  was  made  to 
secure  a  note  for  the  amount  of  $303.76,  and 
retained  a  lien  against  and  described  the  two 
moles  In  controversy  between  said  plaintiff 
and  the  defendant  Hollis. 

"Second.  I  find  that  the  defendant  3.  H. 
Johnson,  on  October  17,  1906,  sold  the  mules 
in  controversy  between  defendant  Hollis  and 
plaintiff  to  one  Cull  Stafford  in  Stepbenville, 
Erath,  county,  Tex.,  and  that  the  said  Staf- 
ford paid  valuable  consideration  for  said 
mules,  and  that  he  had  no  actual  notice  of 
any  lien  of  any  kind  against  said  mules  at 
the  time  of  said  purchase,  and  that  thereaft- 
er, on  the  first  Monday  in  December,  1905,  the 
said  Stafford  sold  the  said  mnles  to  the  de- 


fendant J.  H.  Hollis,  In  Stepbenville,  Erath 
county,  Tex.,  receiving  therefor  a  valuable 
consideration,  and  that  the  said  Hollis  had 
no  actual  notice  of  any  lien  whatever  against 
the  said  mules  at  the  time  of  said  purchase, 
and  that  the  said  Hollis,  together  with  the 
said  Stafford,  has  had  possession  of  the  said 
mules  in  Erath  county,  Tex.,  for  more  than 
two  years  prior  to  the  filing  of  the  plaintitTs 
trial  amendment  as  herein  shown,  which  trial 
amendment  was  filed  on  the  31st  day  of  Oc- 
tober, 1907. 

"Third.  I  find  that  on  the  11th  day  of  Sep- 
tember, 1005,  defendant  J.  H.  Johnson  duly 
executed  to  the  plaintiff  his  mortgage  note 
for  the  sum  of  $138.76,  which  was  secured  by 
Hen  on  the  two  mules  In  controversy  between 
said  plaintiff  and  defendant  Hollis,  which 
said  mortgage  was  first  set  up  In  plaintiff's 
trial  amendment,  and  that  said  amount  was 
taken  up  by  the  note  hereinbefore  referred 
to  executed  on  the  17th  day  of  January, 
1906,  for  $308.76,  which  said  note  was  se- 
cured by  a  mortgage  on  said  two  mules  in 
controversy.  I  find  that  the  said  mortgagee 
for  $138.76  was  duly  recorded  in  the  county 
clerk's  office  of  Comanche  county,  Tex.,  on 
the  18th  day  of  September,  1905,  and  that 
the  old  mortgage,  executed  on  the  11th  day 
of  September,  1905,  was  taken  up  at  the  time 
that  the  new  mortgage  was  executed,  and 
that  the  new  note  and  mortgage  was  given 
in  renewal  of  the  $138.76,  together  with  other 
amounts  at  that  time  due  by  the  defendant 
Johnson  to  the  said  plaintiff. 

"Fourth.  I  find  that  the  said  note  and 
mortgage,  of  date  January  17,  1906,  was  fil- 
ed with  the  county  clerk  of  Erath  county 
on  the  8d  day  of  August,  1806,  same  being  the 
day  on  which  plaintiff  first  learned  that  said 
mules  had  been  sold  by  said  Johnson  and 
were  In  Erath  county.  I  also  find  that  plain- 
tiff never  consented  for  said  mules  to  be  sold 
or  removed  out  of  Comanche  county. 

"Fifth.  I  find  that  each  of  said  mortgages 
contained  the  tisual  stipulations  whereby 
said  security  was  also  security  for  any  other 
or  additional  debts  which  said  Johnson  might 
become  Indebted  to  plaintiff,  either  In  his 
own  right  or  as  security  for  others;  and 
I  find  that  said  Johnson  thereafter  became 
indebted  to  said  plaintiff  in  the  sum  of 
$233.70  by  reason  of  said  plaintiff  having 
paid  a  note  for  like  amount  to  the  Comanche 
National  Bank,  of  Comanche,  Tex.,  which 
said  note  was  secured  by  the  said  Johnson 
on  the  17th  day  of  January,  1906;  and  I 
find  that  at  the  time  of  the  trial,  after  de- 
ducting all  legal  offsets,  payments,  and  cred- 
its, said  defendant  Johnson  was  still  indebt- 
ed to  said  plaintiff  in  the  sum  of  $263.72." 

On  a  former  day  of  the  term  we  reversed 
and  rendered  this  cause  in  the  following 
words : 

"From  the  court's  findings  of  fact  it  neces- 
sarily follows,  we  think,  that  appellant  is 
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entitled  to  Judgment  against  appellee  Hollis, 
unless  he  is  precluded  by  the  statute  of  limlta- 
tlons,  upon  which  the  trial  court  seems  to 
have  based  his  decision.  The  taking  of  the 
second  mortgage  to  secure  the  same  debt  se- 
cured by  the  first  mortgage  upon  the  same 
property  does  not  operate  as  a  satisfaction 
and  release  in  law  of  the  first  mortgage. 
Ploeger  v.  Johnson  (Tex.  CIt.  App.)  26  S.  W. 
432;  Howard  T.  Bank,  44  Kan.  S49,  24  Paa 
083,  10  li.  R.  A.  637;  Challls  v.  Bank,  66 
Ark.  88,  19  S.  W.  115;  Austin  v.  Bailey,  64 
Vt  367,  24  Atl.  245,  83  Am.  St.  Rep.  932. 
Indeed,  appellee  has  not  pleaded  that  the 
first  mortgage  was  released,  and  the  burden 
would  be  upon  bim  to  do  so  and  to  support 
the  allegation  by  proof  (Ross  t.  Com.  Co.,  IS 
Tex.  Civ.  App.  698,  46  S.  W.  398) ;  so  that 
we  have  to  consider  only  the  question  of  lim- 
'  Itation  above  suggested. 

"The  trial  court  wrongfully  confounded 
appellant's  cause  of  action  with  the  grounds 
of  recovery  relied  upon  to  establish  his  cause 
of  action.  In  other  words,  appellant's  cause 
of  action  against  HoUls  is  one  for  the  wrong- 
ful conversion  of  chattels  upon  which  he  held 
a  valid  lien,  and  in  no  sense  a  recovery  upon 
the  written  instrument  evidencing  Johnson's 
indebtedness,  or  even  upon  the  written  con- 
tract giving  the  mortgage  lien.  Appellant's 
trial  amendment  In  effect  only  alleged  a  new 
reason  why  his  right 'to  recover  first  alleged 
in  his  original  petition  should  prevail  against 
appellee.  This  was  in  no  Just  sense  a  new 
cause  of  action.  Johnson  v.  T.  C.  R.  Co. 
(Tex.  Civ.  App.)  93  8.  W.  433. 

"Upon  the  trial  court's  findings  of  fact, 
which  we  ad<vt,  the  Judgment  is  reversed, 
and  Judgment  here  rendered  in  favor  of  ap- 
pellant against  appellee  J.  H.  HoUis  for 
$263.72,  with  10  per  cent,  interest  thereon 
from  November  29,  1907 ;  but  as  to  the  oth- 
er appellees  the  Judgment  is  not  disturbed. 

"Reversed  and  rendered." 

Upon  a  consideration  of  the  motion  for  re- 
hearing we  have  decided  that  we  were  in  er- 
ror in  rendering  the  Judgment  for  appellant 
against  appellee  HoUls  for  the  sum  of  $263.72, 
since  the  findings  of  fact  of  the  trial  court 
do  not  show  the  value  of  the  mules  converted 
by  the  appellee  Hollis.  Of  course,  if  the 
mortgaged  property  converted  by  Hollls  was 
worth  less  than  the  indebtedness  owing  by  ap- 
pellee Johnson  to  appellant  and  secured  by 
the  mortgage  lien  on  such  property,  the  Judg- 
ment against  Hollis  should  be  for  the  value 
of  the  property  only,  and  in  the  absence  of 
a  finding  by  the  court  as  to  this  value  we 
should  not  render  the  Judgment,  but  the  same 
will  be  remanded  upon  the  conclusions  orig- 
inally announced  and  above  set  forth.  The 
motion  for  rehearing  is  therefore  granted,  to 
the  extent  of  remanding  the  cause  as  between 
appellant  and  appellee  HoUls. 

Reversed  and  remanded. 

PRESLER,  J.,  not  sitting. 


EMilSON  FURNITURE  &  CARPET  CO.  v. 
liANGEVESt. 

(CJoart   of  Civil  Appeals  of  Texas.     Jnne  2T, 
1908.     Rehearing  Denied  Oct.  24,  1908.) 

L   SaUCS  (I  166*)  — COKFUAHCB  — Nkcbssitt 
FOB. 

Under  a  contract  to  constmct  an  electric 
light  sign  with  a  specified  nnmber  of  lamps  in 
the  bolder,  the  buyer  need  not  accept  a  sign 
containing  a  less  nnmber,  though  the  lesser  num- 
ber be  more  desirable  from  the  standpoint  of 
beauty  or  ntility :  the  doctrine  of  substantial 
compliance  being  mapplicable. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent 
Dig.  f  392 ;    Dec  Dig.  |  166.*] 

2.  Saixb  (I  347*)  — Breach  of  Aqbkeicert— 
EFTXCTr  ON  RiOHT  TO  Bkcoveb. 

One  contracting  to  construct  an  electric 
light  sign,  having  broken  an  agreement  not  to 
construct  another  sign  of  the  same  design  in  thr 
city,  cannot  compel  his  customer  to  accept  and 
pay  for  the  sign. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dfg.  {  347.*] 

3.  Sales  (§  358*)— AOHON  fob  Pbicb  — Evi- 

DEWCE— AdMISSIBILITT. 

In  an  action  for  the  contract  price  of  an 
electric  sign,  which  defendant  refused  to  receiTe 
becanse  it  did  not  contain  the  number  of  lamps 
on  the  border  required  by  the  contract,  etc. 
plaintiff  could  not  show  that  be  placed  a  greater 
numl>er  of  lamps  in  the  letters  of  the  sign  than 
was  required. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  i  858.*] 

Appeal  from  Tarrant  County  Court;  John 
L.  Terrell,  Judge. 

Action  by  J.  J.  Langever  against  the  Elli- 
son Furniture  &  Can)et  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  remanded  for  new  trial. 

Morgan  Bryan,  for  appellant  T.  J.  Pow- 
ell and  Theodore  Mack,  for  appellee. 

SPEER,  J.  Appellee  recovered  Judgment 
against  appellant  in  the  sum  of  $488  for  the 
contract  price  of  a  certain  electric  sign  built 
for  it,  from  which  Judgment  the  defendant 
has  appealed. 

Appellant's  defense  was  that  appellee  un- 
dertook to  construct  for  it  a  certain  electric 
sign  according  to  plans  and  specifications 
agreed  on  between  the  parties;  that  the 
lights  In  the  word  "Ellison,"  consOtatlng  the 
sign,  were  to  bum  steady ;  that  the  same 
should  be  surrounded  by  a  border  consisting 
of  rows  of  electric  lights,  containing  296 
lamps  80  arranged  that  by  a  system  of  inter- 
mittent lights  the  border  produced  the  effect 
of  two  snakes  chasing  each  other  around  the 
word  "Ellison";  that  appellee  also  agreed 
that  he  would  not  build  another  "snake" 
sign  in  the  city  of  Ft  Worth ;  but  he  alleged 
that  he  had  not  only  failed  to  constmct  tlie 
sign  according  to  his  agreement  in  that  he 
had  placed  a  less  number  of  lights  In  the 
border  than  called  for,  but  had  used  Inferior 
material  and  workmanship  in  the  construe- 
tloQ  of  the  sign,  and  had  also  built  and  erect- 
ed another  crawling  snake  sign  in  the  city  of 
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E^  Worth  for  a  saloon  man.  Appellee  resents 
the  Impntatlon  that  he  has  violated  his  con- 
tract or  the  proprieties  by  erecting  a  crawl- 
ing snake  sign  for  a  saloon  keeper  by  reply- 
ing that  the  latter  was  known  as  a  "rat 
chaser." 

The  assignments  of  error  for  the  most  part 
relate  to  the  court's  charge,  which  Is  here  set 
out: 

"(1)  The  law  demands  of  a  person  making 
a  contract  that  he  should  substantially  com- 
ply with  his  contract  In  every  material  par- 
ticular, as  called  for  by  a  fair,  reasonable, 
and  practical  construction  of  the  contract  be- 
tween the  parties. 

"(2)  If  yoQ  find  from  the  evidence  that  it 
was  agreed  between  the  parties  that  there 
were  to  be  206  bulbs  In  the  sign's  border,  and 
the  sign  as  constructed  by  plalntUT  and  ten- 
dered defendant  was  not  in  substantial  com- 
pliance with  the  contract's  terms,  you  will 
find  for  the  defendant;  but  If  you  believe 
that  the  said  number  of  bulbs  was  not  In  the 
<!ontract,  or  that  the  sign  as  tendered  as  to 
the  bulbs  in  the  border  was  a  substantial 
compliance  with  the  terms  of  the  contract, 
you  will  find  for  plalntltC  on  this  Issue. 

••(3)  If  you  find  from  the  evidence  that  it 
was  understood  between  the  x>artles  as  a  part 
of  the  contract  that  plaintiff  would  not  make 
another  crawling  snake  sign  In  Ft  Worth, 
and  that  said  agreement,  if  any,  of  plain- 
tiff's was  a  material  inducement  to  defend- 
ant to  contract  for  the  sign,  and  that  plain- 
tiff did  make  or  place  in  the  dty  of  Ft 
Worth  another  crawling  snake  sign,  then  you 
will  And  for  defendant ;  but  if  you  find  that 
plaintiff  did  not  agree  not  to  make  another 
crawling  snake  sign  in  Ft.  Worth,  or  that. 
If  plaintiff  did  so  agree,  defendant  was  not 
Induced  thereby  to  enter  into  the  contract, 
or  that  plaintiff  did  not  make  another  crawl- 
ing snake  sign  in  Ft  Worth,  you  will  find  for 
the  plaintiff  on  this  issue  of  the  case." 

We  think  the  court  erred  In  permitting  the 
Jury  to  find,  as  he  did,  that  appellee  might 
recover  upon  the  theory  of  substantial  com- 
pliance with  his  contract.  The  evidence 
shows  without  dispute  that  the  sign  actual- 
ly constructed  contained  only  263  lamps  in 
the  border,  whereas  appellant  contended  for 
296.  Appellant's  president  testified  that  the 
t>order  of  the  sign  was  the  principal  thing, 
and  he  was  especially  desirous  of  having  the 
right  number  of  lamps  in  the  border,  so  as 
to  produce  the  desired  effect  If  the  parties 
to  the  contract  specifically  stipulated  that  the 
border  should  contain  296  lights,  the  courts 
would  have  no  power  to  set  aside  such  stipu- 
lation ;  but  the  appellee  would  be  bound  by 
It,  even  though  a  less  number  of  lights  might 
he  more  desirable,  either  from  the  standpoint 
of  t>eanty  or  utility.  Any  other  rule  would 
put  it  tMtyond  the  power  of  the  parties  to 


contract  as  they  please,  and  would  require 
the  appellant  to  accept  and  pay  for  something 
It  had  never  bargained  for.  The  doctrine 
of  substantial  compliance  has  no  application 
under  the  facts  of  this  case.  If  appellant 
contracted  for  a  specific  number  of  lights  in 
the  border  of  his  sign,  appellee  has  not  com- 
plied by  placing  therein  a  less  number.  Linch 
V.  Harris  Lumber  &  Grain  Co.  (Tex.)  14  S. 
W.  701.  In  the  case  of  Ross  Armstrong  Co. 
V.  Shaw  (No.  4,888,  an  officially  unpublished 
opinion  by  this  court)  113  S.  W.  558,  Shaw 
sued  Ross  Armstrong  Company  to  cancel  a . 
series  of  notes  given  for  the  purchase  price  of 
a  piano,  alleging  that  the  piano  was  sold  to 
plaintiff  upon  a  specific  representation  that 
the  same  had  no  mandolin  attachment 
whereas  the  piano  actually  delivered  had 
such  an  attachment,  and  the  defense  inter- 
posed was  that  inasmuch  as  the  attachment 
did  not  injure  the  piano,  but  was  just  that 
much  more  than  was  bargained  for,  the  rep- 
resentation was  not  material,  and  therefore 
no  ground  for  relief.  We  there  held,  how- 
ever, that  the  representation  was  material/ 
and,  the  evidence  showing  It  to  be  false,  the 
plaintiff  was  entitled  to  relief  upon  the  broad 
ground  that  as  parties  bind  themselves,  so 
must  they  be  bound.  The  case  is  analogous 
In  principle  to  the  one  under  consideration. 
It  can  make  no  difference  that  the  sign  as 
actually  constructed  and  tendered  to  aiipel- 
lant  is  as  good  or  even  better  than  if  it  con- 
tained the  requisite  number  of  electric  lights, 
since  that  is  a  matter  controlled  by  the  terms 
of  the  contract  entered  into  t>etween  the  par- 
ties. 

If  we  are  correct  In  our  reasoning  above, 
it  also  follows  that  the  court  erred  in  the 
third  paragraph  of  his  charge,  submitting  to 
the  Jury  to  find  whether  or  not  the  stipula- 
tion that  appellee  would  not  make  another 
similar  sign  In  Ft  Worth  was  a  material  in- 
ducement to  appellant  to  enter  into  the  con- 
tract 

The  court  also  erred  In  permitting  the  ap- 
pellee to  testify  that  he  placed  a  greater 
number  of  lamps  in  the  word  "Ellison"  than 
he  had  agreed  to,  since  it  was  wholly  ir- 
relevant to  any  issue  in  the  case,  and  could 
only  tend  to  excuse  him  in  the  minds  of  the 
Jurors  from  a  full  compliance  with  the  con- 
tract in  the  other  important  particular  al- 
ready discussed.  There  Is  some  evidence 
tending  to  show  that  appellant  waived  appel- 
lee's breach  of  the  contract  by  approving  a 
sketch  or  plan  of  the  sign  showing  a  less 
number  of  lights  than  he  originally  contract- 
ed for,  and  the  pleadings  perhaps  made  perti- 
nent this  defense;  but  the  court  seems  not 
to  have  submitted  the  question  to  the  Jury. 

For  the  errors  discussed,  the  Judgment  of 
the  county  court  Is  reversed,  and  the  cause 
remanded  for  another  triaL 
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TEXAS  CENT.  B.  CO.  v.  RANDALL. 

(Court   of   Ciyil   Appeals  of  Texas.     Jnne  6, 

190&     Rehearing  Denied  Oot  17,  1008.) 

1.  Railboadb  (I  360*)  —  Irjubies  at  Cbobs- 

INGS— HOBSK  SHTINO  AT  BOX  OaB— ACTIONS 

— Negligencb. 

Where  a  person  was  Injured  at  a  railroad 
cro8Sin(|  by  the  shying  of  bis  horse  at  a  box 
car  which  had  been  negligently  placed  at  the 
crossing  by  the  railroad  company,  the  mere  fact 
that  he  attempted  to  pass  after  he  saw  that  the 
horse  was  shying,  and  knew  that  there  was 
danger  in  doing  so,  would  not  as  matter  of  Uw 
preclude  his  recovery. 

[E<d.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i  1166;    Dec.  Dig.  S  360.*] 

2.  Railboadb  (g  347*)  —  Isjubies  at  Cbobs- 

INGB  —  HOBSE  SHTina  AT  CaB  —  ACTIONS  — 
BVIDKKCX. 

In  an  action  against  a  railroad  company 
for  injuries  caused  by  the  shying  of  plaintiff's 
horse  at  a  box  car  placed  at  a  crossing,  where 
one  of  the  material  issues  was  whether  the  car 
was  standing  in  the  street  or  on  the  crossing 
at  the  time  of  the  injury,  and  the  time  at  which 
different  witnesses  saw  the  car  varied,  evidence 
relating  to  the  remOTtil  of  the  car  shortly  after 
the  accident  was  admissible. 
•  [Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |  1128;   Dec.  Dig.  {  317. *] 

8.  RAII.BOAD8  ({  847*)  —  Irjttbieb  at  Cboss- 

IN08— SHTINa  0»  HOBSE  AT  CaB— ACTIONS— 

Evidence. 

Evidence  that  the  crossing  was  such  as  are 
in  common  use  throughout  the  state  where  pub- 
lic highways  cross  railroads  in  towns  of  similar 
size  was.  properly  excluded  as  immaterial. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |  1129;    Dec.  Dig.  g  347.*] 

4.  Raii^boadb  (I  S60*)  —  iNJimiEB  at  Cbobs- 
iHGS— Shtino  ot  Hobse  at  Cab— Actions— 
Q0BSIIOR  rOB  JiTBT  — CoNDinoR  or  Cboss- 
INO. 

Whether  the  crossing  in  question  was  ne^ 
ligently  maintained  held  to  be  for  the  jury. 

[Ei.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f  1154;    Dec.  Dig.  f  350.*] 

6.  RAII.BOADS    (I   803*)  —  Maintenance    or 

CbOSSINOB— STATUTOBT  RE9UIBEHENTB. 

Railroads  must  comply  with  Rev.  St.  1895, 
art  4426,  requiring  them  to  keep  highway  cross- 
ings in  repair,  and  ordinary  care  on  their  part 
to  do  so  is  not  sufficient. 

[EU.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  g  959;   Dec.  Dig.  g  303.*] 

6.  RAII.B0AD8(g  304*)— Obossings- RlQBTSOr 
PCBLIO  TO  UN0B8IBU0TXD  CBOBSING. 

A  traveler  is  entitled  to  the  nnobstmcted 
use  of  a  public  highway  railroad  crossing  main- 
tained by  the  public  and  recognized  by  the  rail- 
road comi>any,  and  is  not  compelled  to  cross  or 
try  to  cross  at  some  other  crossing. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  g  964;   Dec.  Dig.  g  304.*] 

Appeal  from  Bosqne  County  Court;  P.  S. 
Hale,  Judge. 

Action  by  N.  B.  Randall  against  tbe  Texas 
Central  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Cureton  &  Cureton,  J.  A.  Kibler,  and  E. 
B.  Robertson,  for  appellant  W.  T.  Sctaenck, 
and  H.  S.  Dillard,  for  appellee. 

PRBSLER,  J.  In  this  case  the  Jnry,  under 
a  substantially  inroper  general  charge  of  tbe 


court,  supplemented  by  several  special  char- 
gee  g^ven  at  tbe  Instance  of  the  defendant, 
fairly  submitting  the  law  of  the  case^  found 
that  plaintiff's  injuries  were  proximately 
caused  by  defendant's  negligence  in  the  con- 
struction and  maintenance  of  a  certain  street 
crossing  and  roadway  over  Shepard  street. 
In  the  town  of  Morgan,  Bosque  county,  Tex., 
and  by  further  obstructing  the  free  use  of 
said  street  crossing  and  roadway  by  negli- 
gently leaving  a  box  car  partly  on  and  across 
said  street  crossing  and  roadway. 

Appellant  here  insists  that  appellee's  in- 
juries and  the  loss  and  damage  resulting 
therefrom  were  the  result  of  contributory 
negligence  on  the  part  of  appellee,  claiming 
that  he  failed  to  emrdse  ordinary  care  and 
prudence  that  the  law  devolved  upon  him  by 
driving  a  yvung,  scary,  and  wild  horse  into  a 
place  of  -known  danger.  This  issue  undo: 
proper  instructions  upon  all  material  ques- 
tions therein  involved  was  submitted  to  tbe 
jury,  and  we  are  tmable  to  hold  that  their 
finding  against  defendant  is  unsupported  by 
a  preponderance  of  evidence.  In  the  able 
Bopplemental  brief  of  counsel  for  appellant. 
In  attempting  to  distinguish  this  case  from 
the  Morris  Case,  101  S.  W.  1088,  18  Tex.  Ct 
Rep.  627  (which  in  all  material  respects  is 
a  parallel  case),  we  find  the  gist  of  appel- 
lant's contention  for  a  reversal  of  this  case 
thus  concisely  stated:  "Plaintiff  is  precluded 
from  recovering 'from  the  railway  conapany 
for  Injury  caused  by  his  horse  shying  at  a 
box  car.  although  It  had  negligently  beoi 
permitted  to  remain  at  a  street  crossing,  be- 
cause be  attempted  voluntarily  to  drive  the 
horse  near  the  car  after  he  saw  that  the 
horse  was  shying  and  would  shy;  it  ap- 
pearing to  him  at  the  time  to  be  dangerous 
to  do  BO."  Upon  a  full  examination  of  the 
evidence  in  this  case  relating  to  the  above 
proposition,  It  does  not  occur  to  us  that,  up- 
on the  question  of  voluntarily  acting  upon 
the  knowledge  of  known  danger,  this  case  Is 
distinguishable  materially  from  the  Morris 
Case;  While  in  the  latter  case  it  does  not 
appear  that  Morris  made  an  affirmative 
statement  to  the  ^ect  that  he  knew  of  tiie 
danger,  as  tbe  appellee  did  in  this  cftse,  we 
are  forced  to  the  conclusion  that  from  the 
drcumstances  necessarily  observed  by  Mor- 
ris, and  occurring  at  the  time  that  he  drove 
Into  the  place  of  danger,  he  must  and  did 
know  of  the  danger  connected  with  attempt- 
ing to  use  the  crossing  at  that  time.  The 
appellee  Randall  in  this  case,  after  admitting 
that  he  knew  that  it  was  dangerous  to  at- 
tempt to  cross  the  road  under  the  circum- 
stances surrounding,  on  redirect  examination 
further  stated,  however:  "The  horse  that  I 
was  driving  would  sometimes  shy,  but  no 
more  than  the  old,  gentle  horse  I  am  now 
driving.  At  the  time  I  undertook  to  cross, 
and  knowing  the  horse  as  I  did,  and  seeing 
the  situation,  I  did  not  expect  this  horse  to 


•Pm  other  csaes  is*  same  tople  and  ssctlon  NUIIBBR  la  Deo.  *  Am.  Digs.  1907  to  data,  *  Baporter  IndezM 


Digitized  by  VjOOQlC 


Tex.) 


TEXAS  CENT.  E.  OO.  v.  RANDALL. 


181 


shy  and  nm  otf  of  this  road  croBslng.''  On  a 
review  of  the  authorities,  we  are  not  in- 
clined to  hold,  even  if  the  facts  in  this  case 
warranted  Its  application,  that  appellant's 
above  quoted  proposition  is  a  correct  state- 
ment of  the  law  of  contributory  negligence  in 
acting  upon  known  danger.  This  court  In 
opinion  rendered  by  Chief  Justice  Conner  at 
this  term  tn  the  case  of  the  Chicago,  Rockf 
Island  &  Pacific  By.  Oo.  ▼.  Mrs.  Kate  Shan- 
non, 111  S.  W.  1060,  held  that  it  was  not 
error  upon  the  part  of  the  trial  court  to  re- 
fuse to  give  the  following  special  instruc- 
tion: "Yon  are  instructed  that  if  you  find 
the  Injured  party,  Vernon  Oliver,  knew  that 
it  was  dangerous  to  board  a  moving  train, 
and  that  this  was  the  cause  of  the  injury  re- 
ceived by  him,  you  are  instructed  to  find  a 
verdict  In  favor  of  the  defendant"  The  tes- 
timony of  said  Oliver  upon  the  issue  pre- 
sented by  the  charge  refused  was  as  follows: 
"I  know  it  is  more  or  less  dangerous  to  atr 
tempt  to  get  on  a  moving  train.  I  know  that 
the  faster  it  Is  going,  the  more  dangerous  it 
is.  Assuming  it  to  be  true  tliat  this  train 
was  coming  from  15  to  20  miles  an  hour,  I 
Icnow  it  would  be  very  dangerous.  If  It  had 
been  going  tliat  rate  of  speed,  it  would.  I 
Icnow  it  is  very  dangerous  to  attempt  to 
board  a  train  moving  15  to  20  miles  an  hour, 
and  I  know  it  is  dangerous  to  attempt  to 
board  any  moving  train."  The  conrt  ob- 
serves "that  Oliver  may  have  known  that  it 
was  dangerous  in  .a  sense  to  board  the  mov- 
ing train,  •  *  •  yet  the  evidence  quoted 
does  not  necessarily  constitute  negligence. 
This  was  for  the  determination  of  the  Jury. 
In  other  words,  the  Jury  under  all  of  the 
evidence  could  well  conclude  that  a  person  of 
ordinary  care  and  prudence  would  have  at- 
tempted to  board  the  train  under  the  same 
circumstances  rather  than  to  abandon  the 
Journey.  It  hence  would  have  been  error  to 
have  taken  this  issue  from  the  Jury,  as  in  ef- 
fect sought  by  the  special  charge  quoted. 
See  Railway  Co.  v.  Gasscamp,  68  Tex.  545,  7 
8.  W.  227.  And,  while  Oliver  used  the  lan- 
guage quoted  in  the  course  of  his  examina- 
tion as  a  witness,  we  do  not  think  it  is  suf- 
ficient to  overturn  the  verdict,  when  consid- 
ered in  the  light  of  all  of  his  testimony." 
In  the  case  of  Gulf,  Colorado  &  Santa  F6 
Ry.  Co.  V.  Grisom,  36  Tex.  Civ.  App.  630,  82 
S.  W.  67,  11  Tex.  Ct.  Rep.  194,  Associate  Jus- 
tice Speer  of  this  court  rendering  the  opin- 
ion, the  plaintiff,  not  an  employ^  was  in- 
jured while  attempting  to  pass  between  two 
cars  of  a  train  by  the  moving  of  the  train, 
the  oonrt  holding  the  mere  fact  that  the 
plaintiff  knew  the  danger  incident  to  his  act 
did  not  prevent  a  recovery,  this  issue  being 
expressly  made  by  the  appellant's  requesting 
the  following  special  charge,  which  was  re- 
fused:   "If  you  find  from  the  evidence  that 


plaintiff  Ollle  Grisom  knew  of  the  danger 
Incident  to  climbing  between  cars  Just  prior 
to  and  at  the  time  he  attempted  to  climb 
between  the  same,  you  wUl  find  for  the  de- 
^fendant"  This  court  held  that  the  refusal 
of  the  trial  court  to  give  said  charge  was 
not  error,  observing  that  "ft  is  not  the  law 
in  a  case  of  this  diaracter  that  a  plaintiff 
who  has  received  injuries  through  the  neg- 
ligence of  a  defendant  cannot  recover  mere- 
ly because  he  knew  there  was  some  danger 
incident  to  the  act  through  which  he  was  in- 
jured," citing  Ry.  Co.  v.  Gasscamp,  69  Tex. 
545,  7  S.  W.  227;  Railway  Co.  v.  Prescott, 
68  Fed.  237,  8  C.  C.  A.  109,  23  L.  R.  A.  654^ 
As  indicated  above,  we  conclude  that  the 
trial  court  did  not  err  in  refusing  to  give  per- 
emptory instruction  to  the  Jury  to  return  a 
verdict  in  favor  of  the  defendant 

We  think  tttat  the  evidence  complained  of 
in  appellanlfs  fourth,  fifth,  and  sixth  assign- 
ments of  error,  relating  to  the  removal  of 
the  car  shortly  after  the  accident  occurred, 
was  properly  admitted.  One  of  the  material 
Issues  of  the  case  being  whether  this  car  was 
standing  in  the  street  or  on  the  crossing  at 
the  time  of  the  injury,  and  the  time  at  which 
different  witnesses  saw  said  car  varying,  said 
evidence  was  necessary  and  explanatory  on 
the  above  referred  to  issue. 

We  think  the  court  properly  rejected  and 
refused  to  admit  the  evidence  offered  by  ap- 
pellant as  to  the  crossing  in  this  case  being 
such  crossing  as  is  in  common  use  throughout 
the  state  where  public  tilghways  and  streets 
cross  railroads  in  towns  the  size  of  Morgan. 
We  regard  this  evidence  as  immaterial.  If 
other  crossings  were  negligently  maintained, 
the  appellant  could  not  relieve  itself  of  lia- 
bility on  that  ground.  It  was  a  question  of 
fact  for  the  Jury  as  to  whether  or  not  this 
particular  crossing  was  negligently  maintain- 
ed. Railway  companies  must  ol>ey  the  req- 
uisites of  Rev.  St  1896,  art  4426.  Ordinary 
care  is  not  sufficient.  Besides,  this  was  a 
public  crossing  maintained  by  the  public  and 
recognized  by  this  apiKllant  for  more  than 
20  years.  Appellee  had  the  right  to  the  un- 
ol)structed  use  of  it  and  was  not  compelled 
to  cross  or  try  to  cross  at  some  other  cross- 
ing. I.  &  G.  N.  R.  Co.  V.  Haddox,  36  Tex. 
Civ.  App.  385,  81  S.  W.  1036;  I.  &  G.  N.  R. 
Co.  V.  Butcher  (Tex.  Civ.  App.)  81  S.  W. 
819;  Pecos  &  N.  T.  Ry.  Co.  v.  Bowman,  34 
Tex.  Civ.  App.  98,  78  8.  W.  22. 

We  are  of  the  opinion  that  appellant's 
ninth,  tenth,  eleventli,  and  twelfth  assign- 
ments present  no  reversible  error  and  that 
the  general  charge,  together  with  the  special 
charges  asked  by  defendant  and  given,  ade- 
quately siil»nltteia  the  law  on  all  the  phases 
of  the  case. 

Judgment  affirmed. 
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NONA  MIIX.S  CO.  et  al.  v.  WINGATB  et  al.f 

(Court  of  Ciril   Api>eala  of  Texas.     Oct.  14, 

1908.    Rehearing  Denied  Not.  11,  1908.) 

1.  JdDQES    (§   56*)  —  DlBQTTAiinCATlON  —  B»- 

VECT  ON  Acts. 

The  acts  of  a  judge,  in  a  case  where  he  is 
subject  to  an^  of  the  disqualifications  mentioned 
in  the  Constitution,  are  void. 

[Ed.  Note.— For  other  case,  see  Judges,  Cent 
Dig.  II  235-245;   Dec.  Dig.  |  66.*] 

2.  CONSTITUTIONAI,    liAW    ({    13*)— COHBTITtf- 
TI0N8— COHBTRUOmOR. 

A  Constitution  must  be  interpreted  liberal- 
ly, so  that  it  may  accomplish  the  objects  of  its 
establishment  and  carry  out  the  principles  of 
government. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al lAw,  Cent.  Dig.  |i  &-17 ;   Dec.  Dig.  §  13.*] 

3.  JuDQEB  (I  56*)  —  DisquAuncAiioR  —  Er- 
7ECT  ON  Acts. 

Under  Const  1846,  art.  4,  |  14,  providing 
that  no  judge  shall  sit  in  any  case  wherein  he 
may  be  interested,  an  order  for  the  sale  by  a 
guardian  of  a  certificate  for  land  issued  to 
minor  heirs,  at  which  sale  the  certificate  was 
purdiased  by  the  judge  granting  the  order,  is 
void  when  invoked  by  him  or  by  one  claiming 
under  him,  to  support  the  sale  to  him. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  11  235-241;    Dec.  Dig.  |  56.*] 

4.  Guardian  and  Wabd  ({  99*)— Sales— Pkb- 
BONS  Who  hat  Pubchase. 

A  judge  is  incapable  of  purchasing  at  a 
guardian's  sale,  the  validity  of  which  must  be 
passed  on  by  him  in  his  official  capacity. 

[Va.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Dec.  Dig.  {  99.*] 

6.  Guardian  and  Wabd  (|  103*)  —  Sajubb — 

cokfibuation. 

The  confirmation  of  a  guardian's  sale  of  a 
certificate  for  land  issued  to  minor  heirs,  by  the 
judge  wlio  purchased  the  certificate  at  the  sale, 
is  void ;  and  the  deed  to  him,  reciting  the  sale 
and  confirmation,  is  also  void. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Dec.  Dig.  |  103.*] 

6.  Guardian   and  Ward   (|   103*)— Sales- 
Confirmation. 

Where  the  record  shows  on  its  face,  in  con- 
nection with  the  undisputed  facts,  that  the 
judge  who  confirmed  a  guardian's  sale  of  a  certif- 
icate for  land  was  the  purchaser  thereof,  an 
order  approving  the  guardian's  final  report,  en- 
tered by  another  judge,  is  not  a  confirmation  of 
the  sale. 

WEd.  Note.— For  other  cases,  see  Guardian  and 
ard.  Dec.  Dig.  {  103.*] 

Appeal  from  District  Court  Hardin  Coun- 
ty;   L.  B.  Hightower,  Jndge. 

Action  between  tlie  Nona  Mills  Company 
and  others  and  Artmes  Wingate  and  others. 
From  a  judgment  for  tlie  latter,  tbe  former 
appeal.    Affirmed. 

Smitli,  Crawford  &  Sonfleld,  V.  A.  Collins, 
Taliaferro  &  NaU,  W.  W.  Cruse,  John  L. 
Little,  and  Greer,  Minor  &  Miller,  for  appel- 
lants. Greets  &  Nail,  D.  Edward  Greer,  and 
G.  P.  Dougherty,  for  appellees. 

NEILD,  J.  This  appeal  Is  from  a  judg- 
ment rendered  In  favor  of  appellees  against 
appellants  for  two  surreys  of  land,  located 


by  virtue  of  a  certiflcats  for  one-third  of  a 
league,  issued  to  the  heirs  of  William  Win- 
gate.  The  appellees  claim  as  and  through 
the  heirs  of  William  Wingate,  and  tlie  ap- 
pellants through  a  purported  guardian's  sale 
of  the  certificate.  If  such  sale  was  valid, 
appellants  are  entitled  to  recover  the  land  in 
controversy.  If  the  sale  was  void,  tbe  judg- 
ment must  be  affirmed. 

TI>e  uncontroverted  facts  wlilch  were  found 
by  the  court  who  tried  the  case  without  a 
Jury,  are,  in  substance,  as  follows:  On  Feb- 
ruary 2,  18S8,  Isaiah  Junker,  county  judge 
of  Jefferson  county,  Tex.,  entered  an  order  in 
said  court,  wlille  sitting  for  probate  and  oth- 
er like  purposes,  appointing  Tabltlia  Wingate 
guardian  of  the  estate  of  the  minor  cliildren 
of  William  Wingate,  to  whom,  as  decedents 
heirs,  the  certificate  referred  to  was  issued. 
Tabltha  duly  qualified  as  guardian  of  tlie 
estate  of  said  minora  under  said  appointment 
and  on.  February  the  6th  an  inventory  and  ap- 
praisement of  the  estate,  showing  that  the 
certificate  In  question  was  the  only  property 
of  said  estate,  was  dniy  filed.  This  inven- 
tory and  appraisement  was  approved  by  said 
court  on  February  23,  1868.  On  the  same 
day,  upon  a  proper  appIlcatI(Hi,  It  was  orders 
ed  by  said  court  that  the  guardian  of  the  es- 
tate, after  giving  lawful  notice  of  the  time 
and  place  of  sale,  should  on  Tuesday,  the 
11th  day  of  March,  1858,  at  the  courthouse 
door,  in  the  town  of  Beaumont,  between  the 
hours  prescribed  by  law,  sell  at  public  sale 
to  the  highest  bidder,  for  one  half  cash  and 
the  balance  on  a  credit  of  12  months,  with 
lien  note  and  approved  personal  security,  all 
the  right,  title,  and  Interest  of  the  said  mi- 
nors In  and  to  said  one-third  league  certif- 
icate. On  March  29,  1868,  the  guardian  of 
the  estate  filed  In  said  court  her  report  of 
sale,  addressed  to  Isaiah  Junker,  chief  jus- 
tice of  Jefforson  county,  which  Is  as  follows: 
"The  undersigned,  Tabitha  Wingate,  guard- 
ian of  the  minor  heirs  of  William  Wingate, 
deceased,  in  accordance  with  your  order  and 
the  law  in  such  case  made  and  provided,  on 
the  nth  day  of  March,  1868,  made  the  sale 
of  the  headlight  certificate  of  said  decedent 
and  returns  the  following  account:  I-  Jun- 
ker bought  the  said  certificate  No.  6091-5002 
for  1,476  acres,  at  60  cents  per  acre,  |73S." 
On  the  same  day  an  order  was  entered  by 
said  court,  approving  and  confirming  this  re- 
port or  account  of  sale,  and  the  guardian  or- 
dered to  execute  the  necessary  deed  to  the 
purchaser.  Whereupon  a  deed  bearing  date 
the  29th  of  March,  1868,  reciting  the  order 
of  sale,  tbe  report  of  sale,  and  the  order  of 
the  court  confirming  the  same,  was  executed 
by  Tabltha  Wingate  as  guardian  of  the  heirs 
of  William  Wingate,  deceased,  to  Isaiah  Jun- 
ker, who  was,  during  all  of  said  probate  pro- 
ceedings, chief  justice  and  county  judge  of 
Jefferson  county,  Tex.,  and  who  presided  as 
such  judge  over  said  court  and  as  judge 
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tbereof  granted  all  the  orders  above  mention- 
ed affecting  tbe  sale  of  the  certificate.  Isaiah 
Jnnker  lived  In  Jefferson  county,  Tex.,  from 
1849  until  1870,  the  date  of  his  death.  On 
January  29,  1861,  Mrs.  Wlngate  filed  In  the 
comity  court  her  final  account  as  guardian 
ot  tbe  estate  of  the  Wlngate  minors.  In  vblch 
she  debits  and  credits  herself  as  foUows: 

Dr. 

To  amount  derived  from  sale  of  land 
certificate  as  i>er  account  of  sale, 
one-half  cash,  and  balance  In  six 
months  from  date  thereof $   738  00 

Interest  thereon  from  the  date  Of  the 
receipt  thereof,  at  10  per  cent.,  to 
this  date,  about 19100 


Cr. 


«  929  00 


By  the  maintenance  and  support  ot 
my  five  wards  above  mentioned  six 
years  and  a  half  after  the  death  of 
my  said  husband,  Wm.  Wingate, 
and  to  the  present  time,  at  about 
13.00  each  per  month $1,170  00 

Showing  a  balance  due  this  guardian 
of  |241  00 

This  account  was  ordered  approved,  and  the 
snardUm  discharged  by  the  court  on  the 
same  day,  A.  J.  Ward  then  being  the  judge 
of  said  court .  Upon  these  undisputed  facts 
the  only  question  of  law  to  be  determined 
is,  was  the  sale  of  tbe  certificate  made  by 
the  guardian  of  minors  to  Isaiah  Junker,  tbe 
Judge  of  the  court  who  ordered,  approved, 
and  confirmed  the  sale,  void?  This  was  an- 
swered In  the  affirmative  by  the  trial  court, 
and  we  have  no  doobt  as  to  the  correctness 
of  its  decision. 

Article  4,  section  14,  Const  1845,  provides 
that:  "No  Judge  shall  sit  in  any  case  where- 
in be  may  be  Interested."  It  has  been  uni- 
formly held  in  this  state  that  the  acts  of  the 
Judge,  in  a  case  where  it  Is  subject  to  any 
of  the  disqualifications  mentioned  in  tbe 
Constitution,  are  void.  Chambers  v.  Hodges, 
23  Tex.  104;  Newcome  v.  Light  58  Tex.  141, 
44  Am.  Bc^.  004;  Templeton  ▼.  Glddlngs 
(Tex.)  12  S.  W.  851;  Andrews  v.  Beck,  23 
Tex.  465;  Burks  r.  Bennett,  62  Tex.  277; 
Oalns  ▼.  Barr,  60  Tex.  676;  Jouett  v.  Ounn, 
IS  Tex.  Civ.  App.  84,  35  S.  W.  104;  Johnson 
V.  Johnson  (Tex.  Civ.  App.)  80  S.  W.  1102. 
It  is,  however,  conceded  by  the  appellants 
that  tbe  order  of  confirmation  of  tbe  sale 
of  tbe  certificate  by  the  Judge  of  the  court 
wbo  purchased  it  was  void,  by  reason  of  the 
constitutional  inhibition.  But  tbelr  Insist- 
ence Is  that  notwithstanding  Its  Invalidity, 
he  not  being  disqualified  when  the  order  of 
sale  was  granted,  such  order  was  valid,  and 
that  he  did  not  become  disqualified  until  he 
became  the  purchaser  at  the  sale  which  he 
had  ordered.  And  that  therefore  the  sale 
to  him  was  valid,  and  the  approval  of  the 
guardian's  final  account  by  another  judge 
was.  In  effect,  a  confirmation  of  the  sale. 
This  contention.  In  our  opinion.  Is  founded 


upon  such  a  narrow  construction  of  the  con- 
stitutional inhibition  against  a  judge  sitting 
In  a  case  wherein  he  "may  be  interested"  as 
would,  In  many  cases,  thwart  Its  obvious  pur- 
pose. It  Is  a  canon  of  construction  that:  "A 
Constitution  Is  not  to  be  Interpreted  on  nar- 
row or  technical  principles,  but  liberally  and 
on  broad  general  lines,  in  order  that  It  may 
accomplish  the  objects  of  its  establlBhment, 
and  carry  out  the  great  principles  of  govern- 
ment" Black  on  Interpretation  of  Laws, 
13.  The  constitutional  inhibition  In  ques- 
tl<m  is  but  a  reiteration  of  the  ancient  maxim 
"Nemo  debit  esse  Judex  in  propria  sua  cau- 
sa," which  is  translated  In  the  language  of, 
and  has  Its  place  In  the  laws  of,  every  civ- 
ilized nation  In  the  world.  It  is  so  deeply 
imbedded  In  the  human  breast  as  to  place 
beyond  contemplation  a  determination  by  a 
Judge  of  his  own  case,  or  any  case  In  which 
be  may  be  Interested. 

Judge  Junker,  having  purchased  the  certif- 
icate at  the  sale  made  by  a  guardian,  on  an 
ord6r  made  by  himself  ipso  facto,  became  In- 
terested In  the  matter  of  guardianship  pend- 
ing before  him.  His  title  to  tbe  property  de- 
pended upon  the  validity  of  the  order  of 
sale,  which  might  have  become  the  subject 
of  review  during  the  pendency  of  the  matter 
of  guardianship  of  the  estate;  and  by  bis 
purchase  he  precluded  himself  from  passing 
upon  any  question  that  might  have  after- 
wards been  raised  as  to  the  validity  of  the 
order,  which  was  the  origin  of  his  claim  to 
tbe  property.  From  this  It  seems  to  us  that 
the  order  of  sale  should  not  as  between  him 
and  the  wards  of  the  guardian,  be  held  to 
be  of  such  validity  as  would  support  the  sale 
of  the  property  to  him.  But  on  tbe  contra- 
ry, it  should  be  adjudged  of  no  eflFect  what- 
ever, when  invoked  by  him  or  those  claiming 
under  him.  Besides,  we  thifik  that  a  judge 
Is  Incapable  of  purchasing  at  a  sale,  the  va- 
lidity of  which  be  must  in  his  official  capac- 
ity pass  upon.  Frleburg  v.  Isbell  (Tex. 
Civ.  App.)  25  S.  W.  968;  Halsey  v.  Jones 
(Tex.  Civ.  App.)  25  S.  W.  697;  Livingston  v. 
Cochran,  83  Ark.  295;  Walton  v.  Torrey, 
Harr.  (Mich.)  259.  But  be  this  as  It  may, 
the  confirmation  of  the  sale,  wbicb  was  es- 
sential to  Its  validity,  by  the  Judge  who  pur- 
chased the  certificate,  was,  by  reason  of  bis 
interest  unquestionably  void,  as  was  tbe 
deed  to  blm  by  tbe  guardian,  reciting  tbe 
sale  and  confirmation.  No  title  having  pass- 
ed by  the  deed,  based  upon  tbe  void  order  of 
confirmation,  neither  lapse  of  time,  nor  any 
subsequent  proceedings  In  tbe  matter  of 
guardianship,  could  liu9pire  it  with  vitality. 
It  was  "as  dead  as  a  door  nail"  when  it 
was  delivered  to  Judge  Junker,  and  could 
afterwards  l>e  no  more  galvanized  into  life 
than  a  corpse.  All  the  cases  cited  by  appel- 
lants In  their  brief,  as  well  as  any  others 
known  to  us,  to  sustain  their  contention  that 
the  order  January  29,  1861,  approving  tfie 
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gruardlan's  final  report,  was,  In  effect,  a  con- 
firmation of  the  sale  by  the  guardian  of  the 
certificate  to  Junker,  rest  upon  the  presump- 
tion that,  -where  the  record  Is  shown  to  be 
lost,  or  falls  to  recite  an  order  essential  to 
the  validity  of  a  sale,  such  an  order  was  duly 
made.  But  here  we  have  a  case  where  the 
record  shows  upon  its  face,  In  connection 
with  the  imdisputed  facts,  that  the  Judge 
who  confirmed  the  sale  of  the  certificate 
was  the  purchaser  thereof.  This  excludes 
any  presumption  of  a  valid  order  of  con- 
firmation, but  shows  indubitably  its  invalid- 
ity. 

There  is  no  error  in  the  Judgment,  and  it 
Is  affirmed. 


ALEXANDER  v.  BRILLHART.t 

(Coart  of  Civil  Appeals  of  Texas.     Jnne  20, 

1908.     Rehearing  Denied  Oct  17,  1908.) 

1.  Appeal  and  Ebbob  (|  1002*)  —  Revekw  — 
Findings— Conclusiveness. 

A  finding  upon  conflicting  evidence  is  con- 
clusive on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  8935;   Dec  Dig.  f  1002.*] 

2.  Tbial  (8  192*)  —  I NSTBUCTIONB  —  Assump- 
tions. 

In  an  action  to  specifically  perform  a  con- 
tract, an  instruction  was  not  erroneous  for  as- 
suming that  a  contract  was  made,  where  that 
fact  was  undispnted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  432 ;   Dec.  Dig.  {  192.*j 

3.  Tbiai,  (g  260*)— iNSTBucnoNS— Rkfusai,. 

Instmctions  covered  by  the  main  charge 
are  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  651;   Dec.  Dig.  |  2«).»] 

Appeal  from  District  Court,  Taylor  County; 
J.  H.  Calhoun,  Judge. 

Action  by  G. -W.  Brlllhart  against  J.  M. 
Alexander.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Hardwicke  &  Hardwlcke  and  Theodore 
Mack,  for  appellant  Wagstaff  &  Davidson, 
for  appellee. 

SPEER,  J.  Appellee,  Brlllhart,  sued  ap- 
pellant,  and   for   cause   of   action   alleged: 

"That  on  or  about  the day  of  March, 

1906,  plaintiff  and  defendant  entered  into  a 
contract  by  the  terms  of  which  contract  the 
plaintiff  agreed  to  sell,  convey,  and  deliver 
to  defendant  a  certain  piano,  then  owned 
by  the  plaintiff,  and  in  consideration  therefor 
the  defendant  contracted  and  agreed  to  con- 
vey to  the  plaintiff  lots  13  and  14,  in  block 
D.  Baldwin  subdivision  of  lot  No.  2,  block 
204,  city  of  Abilene,  In  Taylor  county,  Tex., 
said  lots  facing  east  on  Hickory  street,  in 
the  northern  part  of  the  city  of  Abilene,  In 
Taylor  county,  Tex.  The  plaintiff  further 
shows  to  the  court  that  on  said  date  be 
delivered  said  piano  to  the  defendant,  and 


that  the  defendant  received  said  piano  and  ac- 
cepted the  samci  but  refused  to  convey  said 
lots  to  plaintiff,  as  be  had  contracted  to  do, 
and  still  refuses  to  convey  said  lots  and  to 
carry  out  said  contract,  although  he  has  re- 
ceived the  consideration  for  said  lots,  and  the 
defendant  is  in  position  and  able  to  carry  out 
said  contract  and  to  convey  said  lots  to  tbe 
plaintiff."  The  prayer  of  the  petition  -w^as 
for  a  decree  of  specific  performance  and  for 
general  and  equitable  relief.  Tbe  defaidant 
Interposed  general  and  special  demurrers, 
general  denial,  and  answered  specially  tliat 
he  had  agreed  to  convey  to  plaintiff's  'wife. 
In  exchange  for  said  piano,  any  two  lots  that 
she  might  select  from  tbe  Steffens  &  Lo-wdon 
addition,  while  the  lots  sued  f<H'  were  not 
in  that  addition,  but  were  in  tbe  Baldwin  ad- 
dition. There  was  a  Judgment  for  tbe  plain- 
tiff, and  the  defoidant  appeals. 

Most  of  appellant's  assignments  serve  as 
a  basis  for  the  general  proposition  that  tiie 
minds  of  the  parties  did  not  meet  upon  tbe 
subject-matter  of  this  transaction,  and  that 
therefore  the  trial  court  should  have  Instmct- 
ed  a  verdict  for  appellant,  or  at  least  have 
granted  a  new  trial.  It  is  true  the  app^- 
lant's  version  of  the  affair  would  have  au- 
thorized a  Judgment  in  his  favor  upon  the 
ground  that  be  specially  restricted  Mrs.  Brill- 
hart,  who  appears  to  have  acted  for  appel- 
lee in  the  matter,  to  a  selection  of  lots  be- 
longing to  him  in  the  Steffens  &  Lowdon  ad- 
dition. On  the  other  hand,  Mrs.  BriUliarf  s 
testimony  was  to  the  effect  that  the  lots  in 
controversy  were  pointed  out  to  her  by  a  Mr. 
Wood,  whom  appellant  had  specially  dented 
to  show  her  tbe  lots,  and  were  selected  by 
her,  and  this  selection  made  known  to  ap- 
pellant, and  be  fully  acquiesced  in  the  sameL 
This  conflict  In  the  evidence  was  pointedly 
submitted  to  the  Jury  in  appellant's  favor 
in  the  following  language:  "Unless  you  find 
from  the  evidence  that,  at  the  time  such  con- 
tract or  agreement  was  made  between  tbe 
defendant  and  the  plaintiffs  wife,  the  de- 
fendant Intended  and  understood  that  the 
two  lots  in  controversy.  No.  13  and  14  in 
Baldwin's  addition,  were  included  in  the  con- 
tract of  sale  then  being  made,  you  will  find 
for  the  defendant  as  to  said  lots,  but  find 
for  the  plaintiff  that  he  recover  of  the  de- 
fendant the  piano  tendered  by  tbe  pleadings." 
The  verdict,  therefore,  implies  a  finding  that 
tbe  minds  of  tbe  parties  did  meet  upon  the 
specific  subject-matter  of  the  contract,  and 
we  are  unable  to  disturb  this  finding. 

It  is  objected  that  the  portion  of  the  charge 
above  quoted  assumes  that  a  contract  had 
been  made  between  the  parties;  but,  if  it 
does,  such  fact  is  neverthdess  undlqtated, 
since  both  parties  testified  to  a  contract,  and 
the  only  difference  was  as  to  which  lots  woe 
included  in  it 

The  issues  submitted  in  apptilant'a  spe- 
cial   charges    were   Included    in   the    main 
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dMtge,  and  hla  general  and  special  excep- 
tions were  all  properly  overruled. 

We  find  no  error  In  the  Judgmtut,  and  It  Is 
affirmed. 


ROYAL  FRATERNAL  UNION  v.  LUNDT. 
(Conrt  ct  Civil  Appeals  of  Texas.    Oct  22, 

1.  IltJTTHOnOR    (i    232*)— DKIBX»-OFBBATIOn 

— ^Enfoboekknt. 

A  judgment,  enjoining  the  officeis  and 
agents  of  an  insa  ranee  society  from  canceling  a 
certificate,  operates  In  personam  only,  and  can 
be  enforced  only  by  attadiing  the  bodies  of  the 
contumacioos  individuals,  and  the  infliction  of 
punishment. 

[EM.  Note.— For  other  cases,  see  Injunction, 
Dec  Dig.  I  282.*] 

2.  COBPOBATIONS    (|    686*)— FOBEION     COBPO- 

BATIONB— Manaobmert— IirrasNAi.   Affajbs 

— SUPBBVISION   BY   COUBI. 

It  is  not  within  the  judicial  province  of  the 
courts  of  a  state  to  auperviee  and  direct  the  in- 
ternal affbiis  and  management  of  a  foreign  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  f  2S71;  Dec.  Dig.  |  636.*] 

3.  Comrm  (|  12*)— JuBisDicrioR- Tebbitobi- 
Ai.  LmiTs. 

'Where  the  officers  of  a  foreign  insarance 
■odety,  doing  business  in  Texas,  were  nonresi- 
denti^  a  Texas  court  of  equity  would  not  ren- 
der a  decree  enforceable  only  in  personam,  re- 
straining such  officers  from  canceling  a  certifi- 
cate of  a  Texas  citizen ;  the  rule  that  a  court  of 
equity  in  one  state  may  enjoin  the  performance 
of  acts  beyond  its  territorial  jurisdiction  being 
limited  to  cases  where  the  persona  against  whom 
the  injunction  is  sought  reside  within  the  juris- 
diction. 

[Bid.  Note^— For  other  cases,  see  Courts,  Gent 
Dig.  f  86 ;   Dec.  Dig.  |  IZ*] 

4.  iKJTJNOnOK   (I   13*)— THBXATEItED  INJTJBT. 

A  threatened  cancellation  of  an  insurance 
certificate  by  tlie  officers  of  a  society  is  not 
ground  for  an  injunction,  unless  such  threats,  if 
carried  into  execution,  would  produce  some  sulv 
•tantial  injury  to  complainant 

[Xjd.  Note. — For  other  cases,  see  Injnncticm, 
Cent  Dig.  I  13;  Dec  Dig.  i  13.*] 

0.  IHJUKCTION    (I    22*)— Threats— ScoPB    oi 

Rehedt. 

A  person  is  not  entitled  to  an  injunction  to 
restrain  a  threatened  injury  if  the  execution  of 
the  threats  is  such  action  as  cannot  be  appro- 
priately controlled  by  injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  f  20 ;   Dec.  Dig.  J  22.*] 

6.  IRSDBAKCE    (|  730*)— MUTUAI,  BENEFIT  SO- 

CIETT — Cancellation  or  Policy. 

No  action  of  a  mutual  benefit  society  with- 
out the  consent  of  insured,  he  having  fully  per- 
formed his  part  of  the  contract,  will  terminate 
or  relieve  the  society  from  liability  thereon. 

[Ed.   Note. — For  other  cases,   see  Insurance, 
Cent  Dig.  |  1877;   Dec  Wg.  g  730.*] 

7.  IRSUBANCE  (I  766*)— Tebminatior  of  Pol- 
icy— Remedies  or  Irsubed, 

On  the  alleged  termination  of  a  policy  by 
insurer,  insured  in  general  may  tender  the  pre- 
miums when  due,  wait  till  the  policy  matures, 
and  then  sue  for  the  benefits,  or  when  notified 
that  the  Insurer  has  elected  to  forfeit  the  policy, 
may  acquiesce  and  sue  for  damages,  or  be  may 
institute  proceedings   to   have  the  issue   as   to 


whether  or  not  the  policy  has  been  In-  fact  for- 
feited, or  is  still  in  force,  judicially  determined. 
[Ed.  Note. — For  other  cases,   see  Insurance, 
Dec  Dig.  {  765.*] 

8.  Cobpobations   (8  665*)— Pobeion   Gobpo- 

BATI0N8— AortORS— ElXTBATBBBl'^BIAI,     JtJ- 
BISDIOnOR. 

The  fact  that  insurer  is  a  foreign  corpora- 
tion, domiciled  in  another  state,  does  not  de- 
prive a  court  of  equity  in  Texas  of  jurisdiction 
of  a  suit  to  determine  whether  a  policy  has  been 
in  fact  forfeited  or  Is  still  in  force,  and  to  pass 
a  decree  determining  the  status  of  the  parties 
thereto. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  S  665.*] 

Appeal  from  Bowie  County  Court;  Sam 
H.  Smelser,  Judge. 

Suit  by  Isaac  G.  Lundy  against  the  Royal 
Fraternal  Union.  Decree  for  complainant, 
and  defendant  appeals.  Reversed  and  dls- 
mlsaed. 

Hart,  Mahaffey  &  Thomas^  for  appellant 
F.  M.  Ball,  for  appellee. 

HODGES,  J.  In  view  of  the  diqKwitloa 
we  make  of  this  case  and  the  issues  discuss- 
ed, we  think  it  unnecessary  to  do  more  than 
to  state  the  character  of  the  suit,  and  give 
some  of  the  pleadings  in  detail.  The  suit 
was  instituted  by  the  appellee,  plaintiff  be- 
low, asking  for  a  writ  of  Injunction,  restrain- 
ing the  appellant  from  forfeiting  and  can- 
celing a  certain  policy  of  insurance  which 
the  appellee  asserts  he  holds,  and  which  had 
been  theretofore  issued  to  him  by  the  appel- 
lant Omitting  the  formal  introductory  por- 
tion of  the  appellee's  original  petition.  It  Is 
as  follows:  "That  the  plaintiff  is  an  individ- 
ual residing  in  Bowie  county,  Tex.,  and  that 
the  defendant  is  a  corporation  chartered  un- 
der the  laws  of  the  state  of  MlsBourl,  to 
which  was  issued  a  permit  by  the  state  of 
Texas  to  transact  business  therein,  after  hav- 
ing designated  the  commissioner  of  Insurance 
of  the  state  of  Texas  as  a  proper  person  up- 
on whom  service  may  be  had  in  all  suits 
against  the  said  defendant  in  the  state  of 
Texas,  and  at  present  Hon.  Robt  T.  Milner 
is  the  commissioner  of  insurance  in  this  state. 
For  cause  of  action  the  plaintiff  alleges  that 
heretofore,  to  wit,  on  the  19th  day  of  August, 
A.  D.  1902,  in  the  state  of  Texas,  upon  ap- 
plication being  made  and  accepted  in  the 
form  required,  this  defendant  Issued  to  this 
plaintiff  a  certain  certificate  or  i)ollcy  of  life, 
health,  and  accident  insurance,  under  which 
he  has  protection  and  Indemnity  against  sick- 
ness, accident,  and  death,  and  since  the  is- 
suance and  delivery  of  the  same  this  plain- 
tiff has  faithfully  performed  each  and  every 
condition  and  requirement  Imposed  upon  him, 
whether  by  the  terms  of  the  said  policy  or 
certificate  of  insurance,  or  the  constitution 
and  laws  governing  the  order.  That  the 
plaintiff  was  bom,  to  wit,  July  1,  1848,  and 
he  is  now  over  the  age  of  60  years;  and  60 
years  Is  the  maxlmun  limit  whereby  he  Is 
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eligible  to  procare  such  Indemnity  as  that 
contained  and  afforded  by  such  certificate 
or  policy  of  insurance,  or  by  any  organization 
transacting  a  like  or  similar  business.  That 
there  Is  no  time  limit  fixed  tor  the  termina- 
tion of  the  said  policy  of  Insurance,  but  by  the 
terms  of  the  same,  so  long  as  the  dues  of 
the  plaintiff  are  paid  as  required,  the  instru- 
ment and  relationship  which  it  creates  be- 
tween the  parties  exists  during  his  lifetime. 
That  by  reason  of  his  age  of  over  60  years 
this  plaintiff  cannot  procure  such  or  similar 
indemnity,  and,  having  in  good  faith  relied 
upon  the  continuity  of  the  relationship  which 
this  defendant  created  by  the  issuance  of 
the  policy  of  insurance,  plaintiff  will  be  witii- 
out  the  protection  and  indemnity  which  It 
affords,  If  the  defendant  Is  permitted  to 
wrongfully,  illegally,  and  unjustly  act  as  It 
Is  threatening  to  do,  by  arbitrarily  terminat- 
ing the  contract.  Plaintiff  says  that  be  Is 
now  old  and  infirm  from  age  and  years; 
otherwise  well  and  healthy  as  one  ordltiarlly 
of  his  age  could  reasonably  expect  to  be. 
That  for  years  he  has  made  prompt  and  punc- 
tual payment  of  every  assessment  and  all 
dues  required  by  blm,  and  that  he  is  on  this 
day,  the  30th  of  May,  1907,  remitting  to  the 
defendant  at  St.  Lduis,  St  Louis  exchange, 
for  his  assessment  and  dues  for  the  month 
of  June,  1907,  as  per  contract  That  this 
plaintiff  has  faithfully  performed  every  con- 
dition and  obligation  Imposed  on  him  by  the 
contract,  and  entered  into  the  same,  as  the 
defendant  well  knew,  and  now  does  know, 
for  the  purpose  of  having  the  protection  and 
indemnity  which  the  contract  affords,  and 
the  contract  to  the  plaintiff  Is  reasonably 
worth,  for  the  Indemnity  and  financial  aid 
which  It  affords,  the  sum  of  $500.  That 
plaintiff  is  a  man  of  good  moral  character, 
of  exemplary  habits,  conduct,  and  deport- 
ment and  that  he  Is  free  from  any  wrongdo- 
ing that  would  impose  a  hardship  or  burden 
upon  the  defendant  in  the  payment  of  the 
Indemnity;  that  he  is  a  man  of  moderate 
means,  and  in  his  declining  years  and  old  age 
is  in  need  of  and  entitled  to  the  Indemnity 
and  protection  offered  by  the  terms  of  the 
policy,  which  was  contemplated  at  the  time 
of  applying  for  and  receiving  the  policy  in 
his  younger  days;  and,  unless  restrained  by 
your  honor's  most  gracious  writ  of  Injunc- 
tion, this  defendant  will  do  him  the  irrepar- 
able wrong  and  injtiry  that  It  is  threatening 
to  do  by  arbitrarily,  wrongfully,  and  unlaw- 
fully canceling  out  and  terminating  his  pol- 
icy. That  the  plaintiff  now  offers  to  perform 
every  condition  thereof.  That  the  plaintlfF's 
said  policy  of  insurance  No.  23,106  has  been 
lost,  and  he  cannot  find  same  after  diligently 
searching  for  It,  and  a  copy  of  which  is  la 
the  hands  of  this  defendant  as  are  the  consti- 
tutions and  by-laws  governing  the  order,  and 
it  Is  hereby  notified  to  produce  the  same  on 
a  trial  of  this  cause,  otherwise  parol  evidence 
will  be  resorted  to,  to  prove  the  same.  Plain- 
tiff says,  further,  that  the  defendant's  effort 


to  breach  this  contract  and  terminate  this 
contract  in  the  above  manner  was  unjust  and 
wrongful.  That  plaintiff  here  tenders  In 
court  and  again  offers  to  pay,  any  dues  of 
money  now  owing;  and  there  naturally  arose 
from  the  wrongful  effort  to  breach  the  said 
contract  the  further  damage  of  $200,  Incur- 
red in  the  employment  of  counsel  to  prose- 
cute this  suit  for  the  recovery  of  which  the 
plaintiff  h««  prays  for  damages,  alleging 
that  said  expense  was  reasmiable  and  prop- 
er In  the  premises.  Wherefore  plaintiff 
prays,  on  a  bearing  of  this  petition,  for  the 
$200  Item  as  damages  last  above  mentioned, 
and  for  the  issuance  of  your  honor's  most 
gracious  writ  of  Injunction  perpetually  re- 
straining the  defendant  from  unlawfully  and 
wrongfully  canceling  or  terminating  the  said 
policy  or  certificate  of  insurance,  and  for  your 
honor's  most  gracious  mandatory  writ  of 
injunction  and  mandamus  compelling  tbe  de- 
fendant to  restore  and  keep  vital  and  of  force 
and  ^ect  the  said  certificate  or  policy  of 
Insurance,  and  for  costs  of  suit  and  toe 
sudi  other  and  further  orders,  judgmsits,  and 
decrees,  legal  or  equitable,  as  this  cause  of 
action  may  be  shown  to  merit"  The  appe- 
lant filed  a  general  d^nurrer,  and  general 
and  special  denials,  and  also  alleged  some 
matters  In  avoidance,  which  are  not  neces- 
sary here  to  notice.  The  cause  was  submit- 
ted to  the  court  without  a  jury,  and  a  judg- 
ment entered  In  favor  of  the  appellee,  per- 
petually enjoining  the  appellant  and  Its  of- 
ficers and  agents  from  doing  any  act  "to  im- 
pair, destroy,  cancel,  annul,  or  breacdi  either 
the  contractual  relationship,  or  any  right 
privilege,  guaranty,  or  immunity  aff<Nnled  or 
created  by  the  contract  certificate,  or  policy 
of  insurance.  •  •  •  That  said  writ  shall 
also  order,  command,  and  require,  and  im- 
mediately compel,  the  Royal  Fraternal  Union, 
Its  ofilcers,  agents,  and  employes,  whomso- 
ever, jointly  and  severally,  to  immediately 
restore  the  said  Isaac  Q.  Lundy  to  full  mem- 
bership and  fellowship,"  etc.  It  was  also 
further  ordered  that  tbe  appellee  take  noth- 
ing upon  his  prayer  for  $200  damages,  which 
he  seeks  as  attorney's  fees.  The  judgment 
is  quite  lengthy,  but  tbe  foregoing  gives  Its 
substance. 

Putting  that  construction  upon  his  petition 
most  favorable  to  the  appellee  his  allegations 
amount  to  this:  That  the  appellant  is  a 
foreign  corporation,  with  its  domicile  In  tbe 
state  of  Missouri,  and  Is  engaged  In  the  busi- 
ness  of  issuing  policies  of  insurance  against 
sickness,  accident  and  death;  that  it  is 
doing  business  in  this  state  under  and  by 
virtue  of  a  permit  from  the  proper  officer; 
that  the  appellee  is  the  holder  of  one  of  the 
appellant's  iMlides  of  Insurance,  without  nam- 
ing the  benefits  agreed  to  be  paid;  that  he 
has  promptly  paid  In  full,  as  they  accrued, 
all  of  the  dues  and  assessments  required  of 
him  by  the  terms  of  his  policy,  and  Is  there- 
fore entitled  to  be  regarded  as  a  policy  holder 
In  good  standing;  that  notwithstanding  those 


Digitized  by  V^OOQlC 


Tex.) 


ROYAL  FRATERNAL  UNION  ▼.  LUNDY. 


187 


facts,  the  appellant  la  wrongfully  threatening 
to  cancel  and  declare  forfeited  the  policy  i»- 
sued  to  the  appellee;  that  unless  the  appel- 
lant Is  restrained  from  so  doing,  It  will  can- 
cel and  declare  forfeited  the  aforesaid  policy 
of  insurance;  that  the  appellee  Is  now  over 
90  years  of  age,  and  if  his  policy  of  insurance 
Is  forfeited,  he  will  be  without  protection, 
Inasmuch  as  he  will  be  unable,  by  reason  of 
his  age,  to  obtain  any  further  Insurance.  It 
thus  appears  from  the  allegations  of  the  ap- 
pellee that  he  is  asking  a  court  of  equity  in 
this  state  to  enjoin  the  officers  and  agents  of 
a  foreign  corporation,  domiciled  in  another 
state,  from  doing  certain  acts  in  and  about 
ttaeir  business  affairs  in  that  state.  The 
court  below  having  granted  the  relief  prayed 
for,  let  us  suppose  that  this  court  should 
affirm  that  Judgment  The  question  would 
then  arise,  how  Is  such  a  decree  to  be  enforc- 
ed in  the  event  the  officers  and  agents  of  the 
appellant  company  should  persist  in  doing 
the  acts  prohibited?  Such  a  Judgment  could 
only  operate  in  personam,  and  obedience  to 
the  court's  mandate  can  be  compelled  only 
by  an  attachment  of  the  body  of  the  contu- 
macious Individuals  and  the  infliction  of  some 
punishment  In  the  case  before  us  all  of  the 
parties  against  whom  the  order  of  the  court 
Is  directed  are  permanently  domiciled  beyond 
tbe  territorial  Jurisdiction  of  the  court,  and 
cannot  be  reached  by  any  process  Issued 
therefrom.  It  is  therefore  evident  that  such  a 
decree  would  be  utterly  futile.  Moreover,  the 
appellant  being  a  foreign  corporation,  domicil- 
ed in  another  state,  it  Is  not  within  the  Judi- 
cial province  of  a  court  of  this  state  to  under- 
take to  supervise  and  direct  its  internal  af- 
fairs and  management  Clark  v.  Mutual 
Reserve  Fund  Ass'n,  14  App.  D.  C.  154,  43 
L.  R.  A.  892 ;  Ebert  v.  Mutual  Reserve  Fund 
Life  Ass'n,  81  Mina  116,  88  N.  W.  506,  834, 
84  N.  W.  457;  3  Cooley's  Briefs  on  Ins.  p. 
2S41.  It  is  true  that  there  are  Instances  in 
which  a  court  of  equity  situated  In  one  state 
will  enjoin  the  performance  of  acts  beyond  its 
territorial  Jurisdiction,  but  this  seems  to  be 
limited  to  cases  where  the  parties  against 
whom  the  injunction  la  sought  reside  with- 
in tbe  Jurisdiction  of  tbe  court  Bellows, 
etc.,  r.  Rutland,  28  Vt.  470;  Margarum  v. 
Moon,  63  N.  J.  Eq.  686,  53  Atl.  179;  Cole  v. 
Cunningham,  133  V.  S.  107,  10  Sup.  Ct  269, 
88  L.  Ed.  638;  1  High  on  InJ.  U  106,  106. 
Such  Judicial  restraints  Imposed  upon  the 
conduct  that  may  be  enacted  beyond  the  Ju- 
risdiction of  the  court  are  predicated  upon 
tbe  principle  that  sucb  Judgments  are  in- 
tended to  operate  only  npon  the  person,  and 
that,  if  the  parties  against  whom  they  are 
directed  are  within  the  Jurisdiction  of  the 
court  the  decree  can  be  enforced,  and  are 
not  considered  an  interference  with  the  Ju- 
rladiction  of  any  other  tribunal  over  the  snb- 
Ject-mattOT  of  the  controvert.  It  would  seem 
tliat,  if  the  Justification  for  the  exercise  of 
this  power  Is  to  be  found  in  the  fact  that 
the  party  defendant  resides  within  the  terri- 


torial Jurisdiction  of  tbe  court  rendering  the 
decree,  it  would  follow  that  no  such  authori- 
ty would  be  exercised  where  this  situation 
does  not  exist 

We  are  disposed  to  think  that  there  Is  still 
another  fatal  objection  appearing  upon  the 
face  of  the  appellee's  pleadings.  That  is  the 
remedy  sought  The  Injury  which  he  seeks 
to  avert  is  alleged  to  be  the  threatened  can- 
cellation and  forfeiture  of  the  appellee's  poli- 
cy of  Insurance,  or,  in  practical  effect,  that 
the  appellant  company  is  threatening  to  con- 
sider and  treat  the  policy  as  forfeited  and 
canceled.  Unless  this  threat  on  the  part  of 
the  appellant,  if  carried  Into  execution,  would 
be  productive  of  some  substantial  injury  to 
the  appellee,  there  can  be  no  sufficient  reason 
why  he  should  be  entitled  to  a  writ  of  injunc- 
tion. Neltber  would  he  be  entitled  to  the 
writ  if  the  execution  of  the  threats  is  such 
action  as  cannot  be  appropriately  controlled 
by  injunction,  leaving  out  of  consideration  the 
question  as  to  whether  or  not  there  is  an  ade- 
quate remedy  at  law  for  any  injury  that 
might  follow.  The  situation,  as  depicted  by 
the  appellee,  is  that  the  appellant  Is  threaten- 
ing to  refuse  to  recognize  the  continued  ex- 
istence of  the  policy,  and  may  decline  to  ac- 
cept the  monthly  premiums  tendered  by  the 
appellee.  This  would  not  in  the  least  impair 
the  rights  of  the  appellee,  even  if  done.  No 
act  of  the  appellant,  without  the  consent  of 
Lnndy,  will  terminate  the  contract  of  insur- 
ance, or  relieve  the  appellant  from  liability 
thereon.  Assigning  as  a  reason  why  it  will 
not  recognize  its  liability  that  the  policy 
has  been  forfeited  would  not  strengthen  the 
appellant's  claim.  Day  t.  Conn.  Life  Ins.  Co.. 
45  Conn.  480,  28  Am.  Rep.  693.  Generally, 
when  a  controversy  arises  between  the  insur- 
er and  the  holder  of  the  policy  as  to  whether 
or  not  it  is  still  in  force,  there  are  three 
courses  open  to  tbe  policy  bolder:  (1)  He 
may  tender  the  premiums  when  due,  wait 
till  the  policy  matures,  and  then  bring  an 
action  for  the  benefits;  (2)  he  may,  when 
notified  by  the  insurer  that  it  has  elected  to 
consider  the  policy  as  forfeited,  acquiesce, 
treat  the  contract  as  terminated,  and  bring 
an  action  for  damages  for  the  wrongful  can- 
cellation of  the  policy;  or  (3)  he  may  Insti- 
tute a  proceeding  in  equity,  and  have  the 
issue  as  to  whether  or  not  the  policy  has  in 
fact  been  forfeited,  or  is  still  in  force.  Judi- 
cially determined.  Metropolitan  Ins.  Co.  y. 
McOormick,  18  Ind.  App.  49,  49  N.  E.  44, 
65  Am.  St  Rep.  392 ;  Meyer  v.  Knickerbocker 
Life  Ina  Co.,  78  N.  Y.  616,  29  Am.  Rep.  200; 
Day  V.  Conn.  Life  Ins.  Co.,  supra;  3  Cooley's 
Briefs  on  Law.  of  Ins.  pp.  2840-2842.  The 
fact  that  the  insurer  Is  a  foreign  corporation, 
domiciled  in  a  state  different  from  that  In 
which  the  action  is  brought,  does  not  deprive 
the  court  of  Jurisdiction  to  render  a  decree 
determining  the  status  of  the  parties  to  the 
contract  3  Cooley's  Briefs  on  Law  of  Ins. 
2840,  2841,  and  cases  there  cited. 

We  deem  it  unnecessary  to  consider  the 
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various  other  asBignmcfiits  of  error  presented 
1q  the  brief  of  the  appellant.  In  view  of  the 
fact  that  the  case  will  be  finally  disposed  of 
upon  the  objections  discussed. 

For  the  reasons  stated,  we  think  the  Judg- 
ment of  the  trial  court  should  be  reversed, 
and  the  cause  dismissed,  but  without  preju- 
dice to  the  right  of  the  appellee  to  institute, 
in  a  court  of  competent  Jurisdiction,  another 
action  for  the  proper  relief.  We  decline  to 
pass  upon  the  Issue  aa  to  whether  or  not 
the  policy  of  insurance  has  been  forfeited  In 
fact,  or  that  the  appellant  could  Justly  so 
consider  it,  leaving  that  to  be  determined  in 
such  other  action  as  the  appellee  may  see  fit 
to  institute. 

The  Judgment  is  reversed,  and  the  cause 
dismissed. 


WEBB  COUNTX  v.  HASIB.t 

<Coart  of  Civil  Appeals  of  Texas.     Oct  20, 

1908.     Rehearing  Denied  Nov.  11,  1908.) 

1.  Appeal  and  Erbob  (J  931*)  —  Review — 

FBEStnipnONB. 

There  being  no  conclusions  of  the  trial 
judge,  all  the  issnea  on  which  there  was  evi- 
dence must  be  taken  as  resolved  by  the  trial 
court  in  favor  of  the  Judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  8  931.«] 

2.  Appeal  and  Bbbob  (|  1042*)— Habmless 
Bbbob— Stbiking  Out  Pabts  of  Pleading. 

Where,  in  an  action  for  the  contract  price 
for  the  construction  of  a  county  bridge,  the  pe- 
tition alleged  that  the  plans  referred  to  in  the 
contract  and  on  file  in  the  county  cleik's  oflice 
when  the  contract  was  made  were  those  in  ac- 
cordance with  which  the  contractor  built  the 
bridee,  and  the  issue,  whether  the  plans  on  file 
at  the  time  of  the  making  of  the  contract  were 
the  original  plans  or  not  was  raised  by  the  an- 
swer and  was  litigated,  and  the  court  found  in 
favor  of  the  contractor,  the  striking  of  allega- 
tions in  the  answer  alleging  the  fraudulent  sub- 
stitution of  plans  after  the  execution  of  the 
contract,  with  the  knowledge  of  the  contractor, 
was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {$  4110^114;  Dec.  Dig.  S 
1042.*] 

3.  Bkidqes    (S    20*)  —  CoNSTEUcnoN  —  Con- 
tbacts — Pebtobmanob— Evidence. 

Where,  in  an  action  on  a  contract  for  the 
construction  of  a  county  bridge,  the  petition  al- 
leged that  the  plans  referred  to  in  the  contract 
and  on  file  in  the  county  clerk's  office  when  the 
contract  was  made  were  those  in  accordance 
with  which  the  contractor  had  built  the  bridge, 
the  court  did  not  err  in  admitting  in  evidence 
the  tracing  of  a  plan  for  the  bridge  to  show 
the  fact  alleged. 

[E5d.  Note.— For  other  cases,  see  Bridges,  Dec. 
Dig.  (  20.*] 

4.  BbIDOES      (I      20*)  —  CONSTBUCTION  —  CON- 

TBACTS. 

A  contract  for  the  construction  of  a  county 
bridge,  calling  for  the  construction  of  a  bridge 
"in  accordance  with  plans  on  file  and  forming  a 
part  of  this  contract,"  refers  to  the  plans  on  file 
at  the  time  of  the  execution  of  the  contract, 
though  the  plans  originally  adopted  differed 
therefrom. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Dec. 
Dfg.  t  20.»] 


6.  Bbidoes  (I  20*)- OoNBTBUOnoif  —  Stato- 

TOBT  AdTHOBITT. 

Under  Rev.  St  1895,  art  4792,  conferring 
on  the  commissioners'  court  full  authority  to 
canse  all  necessary  bridges  to  be  built  in  their 
respective  counties,  the  county,  in  the  absence 
of  any  statute  restraining  the  exercise  of  such 
power,  may  contract  for  the  construction  of  a 
bridge  according  to  plans  differing  from  those 
originally  adopted. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Dee. 
D[g.  i  20.*]  ^^ 

Appeal  from  District  Court,  Webb  Comity; 
J.  F.  MuUaUy,  Judge. 

Action  by  M.-  S.  Hasle,  Jr.,  against  the 
county  of  Webb.  From  a  Judgment  for  plain- 
tur,  defendant  appeals.    Affirmed. 

Atlee  &  Atlee,  for  appellant  Earl  D.  Scott, 
for  appellee. 

JAMES,  C.  J.  The  appellee  sued  the  coun- 
ty upon  a  contract  for  the  construction  of  a 
bridge  according  to  the  plans  and  specifica- 
tions on  file  In  the  office  of  the  county  clerk 
made  a  part  thereof,  and  obtained  judgment 
for  $4393. 

The  contract,  dated  September  19,  1905, 
which  was  an  exhibit  to  the  petition,  was  "to 
build,  paint,  and  erect  in  place.  Including  all 
dirt  fills,  by  the  19th  of  March,  1906,  for  the 
county,  a  steel  bridge  with  approaches  across 
the  Santa  Isabel  creek,  consisting  of  one  75- 
foot  span,  175  >^  feet  of  approach  and  the 
necessary  dirt  fills  at  each  end  of  the  bridge," 
the  "entire  bridge  to  be  built  in  accordance 
with  plana  on  file,  and  forming  a  part  of  this 
contract,"  for  the  sum  of  $3,964.  The  peti- 
tion all^d:  That  on  or  about  August  17, 
1905,  the  county  commissioners  advertised 
that  bids  would  be  received  by  the  county 
clerk  up  to  noon  of  September  18,  1906,  for 
the  construction  of  a  steel  bridge  across  said 
creek.  That  plans  and  speclflcatlona  for 
same  were  on  file  and  subject  to  inspection 
in  said  clerk's  office,  etc.  That  on  the  18th 
of  September,  before  noon,  plalntUE  filed  his 
bid  In  said  office  In  accordance  with  the  plans 
and  specifications  then  on  file,  etc.,  and  that 
on  the  same  day  the  contract  was  awarded 
plaintiff  by  the  commiBsioners,  who  entered  a 
special  resolution  and  order  awarding  the 
contract  to  plaintiff,  and  ordering  the  con- 
tract to  be  signed  in  duplicate  by  the  county 
judge  on  the  part  of  the  county,  which  was 
done  as  above  stated.  Plaintiff  alleged  com- 
pliance with  what  the  contract  required  In  re> 
spect  to  a  bond  and  deposit,  and  that  be  pro- 
ceeded in  accordance  with  the  said  plans, 
eta,  on  file  in  the  clerk's  office,  and  furnished 
the  bridge  in  a  good,  substantial,  and  work- 
manlike manner  and  fully  according  tD  aald 
plans  and  specifications  before  the  date  fixed, 
when  the  county  became  liable  to  him  for 
said  contract  price.  That  plaintiff  tendered 
the  bridge  and  demanded  the  price,  whldh 
defendant  refuses  to  pay.  The  petition  con- 
tained further  allegations,  which  songjit  to 
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assert  a  bnUder's  Ii«n  or  title  to  tbe  bridge, 
and.  In  the  event  tbe  prayer  for  the  contract 
price  was  for  any  reason  not  allowed,  he 
asked  for  other  relief.  Tbe  answer  contained 
a  general  denial.  It  pleaded  specially  that 
plans  and  specifications  for  the  bridge  were 
made  for  the  comity  by  Chas.  &  Frees, 
which  were  approved  and  placed  on  file  In 
the  office  of  the  county  clerk ;  that  said  orig- 
inal plans,  etc.,  npon  which  bids  were  In- 
vited and  which  were  submitted  to  all  those 
who  bid,  have  disappeared  from  the  clerk's 
office,  and  diligent  search  has  failed  to  trace 
them;  that  the  plaintiff  on  September  18, 
1905,  examined  the  same  and  prepared  Ills 
bid  and  submitted  same,  which  was  accepted 
and  the  contract  entered  into ;  that  the  con- 
tract so  entered  into  required  a  bridge  to 
have  a  16-foot  roadway,  piers,  or  cylinders 
8  feet  In  diameter,  flooring  8  Inches  thlclc, 
etc. ;  that  the  roadway,  etc.,  were  shown  on 
the  plans  submitted  by  appellant  for  com- 
petitive bids,  and  that  the  bridge  was  not 
constructed  by  plaintiff  In  accordance  with 
such  plans,  but,  instead,  was  constructed 
with  a  12-foot  roadway  and  with  materials  of 
lighter  weight  and  smaller  dimensions ;  that 
on  or  about  March  8,  1906,  the  commission- 
ers' court  entered  an  order  reciting  that  "it 
having  been  brought  to  the  attention  of  the 
court  that  there  is  evidently  a  discrepancy 
between  tbe  original  plans  and  speciflcations 
for  the  San  Isabel  bridge  bid  upon  by  various 
contractors  and  the  tracing  now  in  the  office 
of  the  county  clerk,  it  was  ordered  by  the 
court  that  Webb  county  refuse  to  receive  said 
bridge  as  erected  by  M.  S.  Hasle,  Jr.,  con- 
tractor, for  the  present,  and  that  payment  on 
his  contract  with  Webb  county  for  such  con- 
struction be  temporarily  suspended."  And 
on  March  13,  1906,  tbe  following  order  which 
recited:  "And  it  appearing  to  the  court  that 
said  bridge  has  not  been  constructed  in  ac- 
cordance with  tbe  plans  and  specifications 
famished  by  this  court,  and  upon  which  bids 
for  the  construction  of  said  bridge  were  in- 
vited by  this  court  and  the  contract  award- 
ed; It  Is  therefore  considered  and  decreed 
by  the  court  that  tbe  said  bridge  be,  and  the 
same  is  hereby,  rejected  and  the  claim  of  M. 
S.  Basle,  Jr.,  for  the  sum  of  $3,964  for  the 
construction  thereof  is  hereby  in  all  tblngs 
disapproved,  and  payment  refused."  Said 
original  plans  or  drawings  for  which  bids 
were  Invited  and  received  and  which  were 
submitted  to  all  the  bidders  have  disappeared 
from  the  office  of  the  county  clerk,  and  can- 
not be  found.  "(4)  And  defendant  further 
says  that  tbe  disappearance  of  said  plans  oc- 
ciured,  as  defendant  is  Informed  and  be- 
lieves, and  80  alleges,  after  plaintiff  bad  ex- 
amined tbe  same  and  had  submitted  bis  bid 
and  had  made  tbe  contract  sued  on,  and  that 
they  were  removed  from  tbe  office  of  tbe 
county  clerk  of  Webb  county  at  the  instance 
of  plaintiff  fraudulently  and  for  the  purpose 
of  carrying  oat  a  scheme,  and  to  cheat  and 


defraud  the  said  connty,  and  to  enable  plain- 
tiff to  construct  and  tender  a  structure  to 
said  connty  different  in  dimensions  and  of 
lighter  and  different  materials  from  that  con- 
tracted for ;  that,  in  the  perpetration  of  such 
fraud,  other  and  different  plans  with  the 
knowledge  of  plaintiff  were  thereafter  sub- 
stituted  and  returned  to  the  office  of  the 
county  derk  of  said  county,  Instead  of  said 
original  plans,  without  the  knowledge  or  con- 
sent of  said  clerk  or  of  any  officer  or  agent 
of  said  county,  or  of  any  member  of  the  com- 
missioners' court  of  said  county,  which  sub- 
stituted plans  have  there  remained  ever 
since,  but  the  said  substituted  plans  have 
never  been  recognized  or  adopted  by  defend- 
ant in  any  manner,  and  are  not  the  plans  of 
the  structure  or  bridge  for  which  the  said 
contract  sued  on  was  made.  (5)  Wherefore 
defendant  says  that  it  is  not  liable  to  plain- 
tiff by  reason  of  any  of  the  matters  alleged 
In  bis  said  petition;  but,  by  reason  of  the 
fraud  and  fraudulent  acts  of  plaintiff  and  his 
failure  to  perform  his  said  contract,  defend- 
ant has  suffered  damage,  to  wit,  in  the  sum 
of  $3,000 ;  that,  by  reason  of  tbe  frauds  and 
failures  aforesaid,  the  defendant  has  not 
been  able  to  afford  and  provide  for  public 
use  the  convenient  facilities  for  crossing  tbe 
Santa  Isabel  creeic,  in  Webb  county,  at  a 
point  where  there  is  a  great  public  necessity 
therefor;  that  the  pretended  structure  is 
not  adapted  as  would  have  been  the  struc- 
ture contracted  for,  and  defendant  does  not 
desire  to  open  the  same  and  make  of  It  a 
highway,  and  defendant  prays  that  it  be  dis- 
charged as  to  any  liability  alleged  by  plain- 
tiff, and  that  It  have  judgment  against  plain- 
tiff for  its  said  damages  and  for  costs  of 
suit,  and  for  such  other  and  further  relief  as 
In  law  or  equity  may  be  deemed  meet  and 
proper." 

The  court,  upon  exceptions,  struck  out  of 
clause  4  that  part  which  read,  "at  the  In- 
stance of  plaintiff,  fraudulently  and  for  the 
purpose  of  carrying  out  a  scheme  and  to 
cheat  and  defraud  the  said  county,  and  to 
enable  plaintiff  to  construct  and  tender  a 
structure  to  said  county  different  in  dimen- 
sions and  of  lighter  and  different  materials 
from  that  contracted  for"  "in  the  perpetra- 
tion of  such  fraud,"  and  out  of  clause  5  tbe 
words;  "but,  by  reason  of  the  fraud  and 
fraudulent  acts  of  plaintiff  and  his  failure 
to  perform  the  said  contract,  defendant  has 
suffered  damage  In  the  sum  of  $5,000"  and 
"frauds  and."  This  action  of  the  trial  court' 
is  the  subject  of  the  .first  assignment  of  er- 
ror. Appellant's  proposition  (as  emt)odied  in 
the  first  assignment)  is  that  tbe  allegations  of 
the  answer,  in  connection  with  what  was 
stricken  out,  constituted  sufficient  allegation 
to  warrant  the  admission  of  testimony  of 
the  fraudulent  substitution  of  plans  for  tbe 
construction  of  a  bridge,  and  the  clause,  "but, 
by  reason  of  the  fraud  and  fraudulent  acts 
of  plaintiff  and  bis  failure  to  perform  bis 
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said  contract,  defendant  has  suffered  dam- 
ages, to  wit,  In  the  sum  of  $S,000,"  and  aMo 
the  clause  "fraud  and"  In  connection  with 
the  remaining  allegations  were  sufficient  to 
warrant  the  admission  of  testimony  as  to  the 
amount  of  damages  suffered  through  the 
fraudulent  acts  and  failures  of  plaintiff.  It 
appears  to  us  to  be  unnecessary  to  investigate 
the  sufficiency  of  the  allegations  or  the  mer- 
its of  the  proposition.  It  will  be  seen  that 
the  fraud  undertaken  to  be  alleged  by  the 
answer  consisted  in  the  fact  that,  when  the 
contract  was  made,  the  plans  on  file  were  the 
original  ones,  and  these  were  afterwards 
changed  by  substitution,  by  or  with  the 
knowledge  of  plaintiff,  for  fraudulent  pur- 
poses. Ttie  plaintiffs  case,  as  made  by  the 
petition,  was  that  the  plans,  etc.,  referred  to 
in  the  contract  and  on  file  when  the  contract 
was  made,  were  those  in  accordance  with 
which  he  had  built  the  bridge ;  that,  by  rea- 
son of  his  having  built  it  In  accordance  with 
same,  he  was  entitled  to  be  paid  the  contract 
price.  Now  the  answer,  as  it  remained, 
raised  the  issue  as  to  what  plans,  etc.,  were 
then  on  file;  that  is,  whether  they  were 
the  originals  or  not  A  finding  that  they 
were  the  originals,  as  the  same  were  al- 
leged by  defendant,  would  have  defeated 
plaintllTB  recovery.  That  issue  (which  was 
the  foundation  of  the  allegations  stricken 
out)  remained  was  tried,  and  upon  evidence 
sufficient  to  sustain  a  finding  that  the  plans, 
etc.,  then  on  file  were  not  said  originals,  but 
such  as  accorded  with  the  work  as  done. 
There  being  no  conclusions  of  the  judge,  all 
issues  upon  which  there  was  evidence  must 
be  taken  as  resolved  by  the  trial  court  in 
favor  of  the  Judgmrait.  There  being  the  is- 
sue whether  or  not  the  originals  or  other 
than  the  originals  were  on  file  when  the 
contract  was  entered  Into,  and-  this  issue  be- 
ing litigated,  it  must  be  presumed  that  de- 
fendant adduced  what  evidence  It  had  on 
the  subject.  Our  conclusion  is  that,  had  the 
court  not  stricken  out  the  clauses  referred  to, 
defendants  would  have  been  In  no  better 
position  than  they  now  are.  The  fact  under- 
lying the  clauses  would  presumably  have 
been  litigated  and  resolved  against  defend- 
ant as  was  done  at  this  trial,  and  therefore 
It  appears  that  no  harm  has  followed  to  de- 
fendant from  the  ruling. 

The  second  assignment  of  error  reads: 
"The  court  erred  in  admitting  in  evidence, 
over  objection  of  defendant,  the  tracing  of  a 
plan  for  a  bridge;  the  same  not  being  a 
tracing  of  the  plans  which  the  commissioners' 
court  had  in  mind  whien  they  solicited  bids 
for  the  construction  of  a  bridge  over  the 
Santa  Tsabel  creek,  and  there  being  no  evi- 
dence showing  that  such  tracing  or  plans 
from  which  the  same  was  made  had  ever 
been  filed  in  the  office  of  the  county  derk 
of  Webb  county,  and  because  the  said  tracing 
was  shown,  by  the  evidence,  to  have  been 
substituted  for  plans  which  the  commlsslon- 
en'  court  had  adopted,  and  upon  which  bids 


bad  been  solicited,  and  that  such  substitu- 
tion had  been  accomplished  withont  the 
knowledge  or  consent  of  any  officer  or  agent 
of  defendant  or  of  any  member  of  the  com- 
missioners' court,  and  that  such  substitu- 
ted plans  had  never  been  recognized  nor 
adopted  by  defendant  in  any  manner,  and 
were  not  the  plans  of  the  structure  or  the 
bridge  for  the  erection  of  which  bids  were 
solicited,  all  as  shown  in  defendant's  bill 
of  exceptions  No.  1."  Other  testimony  of 
the  tracing  was  introduced  without  objec- 
tion. In  addition  to  this,  we  conclude  that, 
as  plaintiff  had  alleged  that  the  plans,  etc., 
on  file  when  the  contract  was  made  were 
those  in  accordance  with  which  the  work  was 
done,  he  was  not  required  to  prove  more 
than  that  fact,  and  was  clearly  entitled  to 
introduce  any  testimony  wMch  tended  to 
show  that  fact.  Our  opinion  is  that  the 
contract  is  by  its  terms  to  be  construed  as 
having  reference  to  the  plans  then  on  file 
In  the  county  clerk's  office,  as  will  be  ex- 
plained hereafter,  and  which  disposes  of  the 
fifth  and  sixth  assignments  of  error. 

The  qualification  of  the  court  to  the  bill 
of  exceptions  disposes  of  the  third  assign- 
ment ;  also  the  qualification  to  the  bill  whldi 
is  the  subject  of  the  fourth  assignment. 

The  proposition  under  the  seventh  assign- 
ment is  "that  appellant  alleged  facts  fraud- 
ulent per  se,  viz.,  that  a  bridge  had  been 
constructed  not  in  accordance  with  plans 
adopted  by  the  commissioners'  court,  and, 
such  facts  having  been  proven,  the  law  should 
not  hold  defendant  liable."  As  we  have  al- 
ready stated,  the  plans  originally  adopted 
may  have  been  different  from  those  existing 
in  the  clerk's  office  when  the  contract  was 
executed,  and  which  were  made  a  part  there- 
of, yet  the  county  by  Its  contract  adopted 
those  then  on  file,  so  far  as  the  contract  In 
question  is  concerned,  and  defendant  Is  not 
wronged  by  l)eing  held  to  the  performance  of 
its  contract. 

The  proposition  under  the  eighth  assign- 
ment is:  "The  facts  alleged  In  defense  and 
proven  on  the  trial  were  fraudulent  per  se, 
viz.,  that  a  bridge  was  constructed  not  in 
accordance  with  plans  adopted  by  the  com- 
missioners' court,  and  the  evidence  showing, 
or  tending  to  show,  that  appellee  was  a  par- 
ty to  such  fraudulent  acts,  the  law  applicable 
to  such  issue  requires  that  judgment  be  ren- 
dered for  appellant  Inasmuch  as  there  was 
evidence  freeing  plaintiff  from  any  connection 
with  the  change  of  plans,  or  knowledge  there- 
of, that  Issue,  in  so  far  as  It  affected  the  case, 
must  be  taken  to  have  been  determined  by  the 
trial  judge  in  his  favor. 

The  ninth  assignment  is  that  the  court 
erred  in  not  granting  a  new  trial  "because 
the  plaintiff,  having  brought  an  acti<«  at 
law  to  recover  strictly  according  to  the  terms 
of  a  written  contract,  and  having  failed  to 
show  a  meeting  of  the  minds  in  a  contract 
to  build  a  bridge  of  the  dimensions  as  to 
width,  cylinders,  and  materials  of  the  bridge 
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constrncted  by  plaintiff,  is  not  entitled  to 
relief  at  law,  and  plaintiff  is  entitled  to  no 
relief  under  the  pleadings,  onleas  It  be  tbe 
equitable  relief  prayed  for,  vis.,  permission 
to  remove  and  take  away  said  bridge  and 
materials,"  Tbe  testimony  developed  tbe 
fact  that  there  was  no  mutoal  mistake  as 
to  what  plans,  eta,  were  Intended  as  tbe 
sabject-matter  of  the  contract  The  court 
was  authorized  by  the  testimony  to  find  that 
the  commissioners  thought  they  were  con- 
tracting with  reference  to  other  plans  than 
those  which  the  court  may  have  found  were 
on  file  at  the  time,  and  that  they  so  Intend- 
ed, but  may  have  found,  also,  that  there  was 
no  mistake  on  tbe  part  of  the  plaintiff,  or 
other  Intention  on  his  part  than  to  contract 
with  reference  to  what  was  then  on  file. 
It  must  be  taken  by  us  In  support  of  the 
Judgment  that  the  court  thus  resolved  the 
facts.  This  would  bring  the  case  within  the 
rule  announced  In  May  v.  Townslte  Co.,  83 
Tex.  605,  18  S.  W.  959.  There  was  ample 
testimony  to  Buiq;>ort  a  finding  that  plaintiff 
was  guilty  of  no  fraud,  and  the  fact  tbe 
court  must  be  presumed  to  have  found  also. 

Under  the  tenth  assignment  the  proposi- 
tion is  that  the  county  clerk  did  not  have 
authority  to  exhibit  other  plans  than  those 
adopted  by  the  commissioners'  court,  and,  if 
be  did  exhibit  other  plans,  his  act  was  not 
binding  on  appellant  Tbe  testimony  would 
sustain  a  finding  that  within  the  time  In 
which  bids  were  to  be  received,  to  wit  be- 
fore noon  of  tbe  18th  of  September,  plaintiff 
for  the  first  time  came  to  Laredo,  went  to 
tbe  clerk's  office  where  the  advertisement 
directed  blm  to  go  for  the  inspection  of  tbe 
plans,  and  that  he  then  and  there  went  over 
tbe  same  with  the  clerk  and  formulated  his 
bid  thereon  which  went  In,  and  was  accepted 
by  the  court  and  the  contract  executed  under 
appropriate  orders,  and  that,  if  the  plans  had 
been  changed  or  substituted,  plaintiff  had 
no  knowledge  of  It  and  that  neither  party 
bad  knowledge  or  suspicion  of  It  until  about 
when  the  work  had  been  completed  in  good 
faitb  by  plaintiff  and  In  accordance  with  the 
plans  on  file  when  the  bid  was  formed  and 
tbe  contract  made.  The  county  was  author- 
ized by  article  4792,  Rev.  St  1895,  to  cause 
all  necessary  bridges  to  be  built  We  find  no 
statute  restraining  the  exercise  of  this  pow- 
er so  that  the  county  could  not  be  said  to  be 
without  power  or  capacity  to  enter  Into  a 
contract  with  regard  to  plans  then  on  file, 
or  without  power  to  contract  other  than  for 
a  bridge  according  to  plans  they  originally 
adopted.  There  being  no  anestlon  of  power 
or  legal  capacity  to  contract,  tbe  question 
resolves  itself  simply  to  one  of  contract  Sex- 
ton V.  Cailcago,  107  111.  323. 

There  is  no  proposition  presented  under 
tbe  eleventh  assignment 

The  Judgment  Is  affirmed,  but  without  dam- 
ages for  delay. 


TAYLOR  V.  REJAD. 

(C!onrt  of  Civil  Appeals  of  Texas.    Oct  14, 

190a) 

1.  Justices  of  the  Peace  (|  174*)— Appeai/— 

AXENDMENT  Or  FLBADINOB— NEW  CAUSE  Or 

Action. 

Plaintiff  having  sued  In  Justice  court  on  a 
contract  whereby  it  was  a^reied  that  he  sboald 
receive  a  specified  commission  tor  selling  land, 
an  amendment  in  the  county  court,  declaring 
upon  a  contract  made  t>etween  defendant  and  a 
j>Brtnersbip,  in  which  plaintiff  was  a  member, 
set  up  a  new  cause  of  action,  within  Savler 
Ann.  Civ.  St.  1897,  art.  358,  prohibiting  plain- 
tiff from  settint;  up  a  new  cause  of  action  on  ap- 
peal from  justice  court 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  670;  Dec.  Dig.  {  174.*]   , 

2.  Bbokebs   (i   63*)— Tebus   of   Sate— Bbo- 
kbb's  Authobitt. 

A  broker,  employed  to  sell  land  for  one- 
half  cash  and  balance  on  credit,  cannot  recover 
a  commission  on  the  owner  refusing  to  consum- 
mate a  sale  for  all  cash,  unless  tbe  term  of 
credit  required  to  be  extended  was  so  short  as 
to  make  it,  in  effect  a  cash  payment 

[Bid.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {  95;   Dec.  Dig.  {  63.*] 

3.  Bbokebs  (S  88*)— Action  fob  Commission 

— iNBrTBUCTIONS. 

In  an  action  for  a  broker's  commission,  an 
instruction  that,  if  defendant  told  plaintiff  or 
his  partner  to  take  the  land  off  the  mariiet,  and 
that  it  was  not  for  sale,  to  find  for  defendant 
was  improperly  refused,  though  the  court  in- 
structed. In  a  general  way,  that  plaintiff  could 
not  recover  if  defendant  had  withdrawn  authori- 
ity  to  sell. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  {{  121-127;   Dec.  Dig.  {  88.*] 

Appeal  from  Brown  County  Court;  A.  M. 
Brumfield,  Judge. 

Action  by  T.  A.  Bead  against  L.  H.  Taylor. 
From  a  Judgmoit  of  the  county  court  for 
plaintiff,  on  appeal  from  Justice  court  de- 
fendant appeals.    Reversed  and  remanded. 

Arch  Orlnnan,  for  appellant 

FISHER,  C.  J.  This  Is  a  suit  by  Read 
against  Taylor,  originally  brought  In  the  Jus- 
tice's court,  for  the  sum  of  $146.20,  in  which 
court  Read  recovered  Judgment  Upon  ap- 
peal by  appellant  to  the  county  court,  Judg- 
ment was  there  rendered  In  Read's  favor  for 
the  amount  sued  for. 

Plaintiff,  in  bis  pleadings  in  the  Justice's 
court  alleged  as  his  cause  of  action  "that 
under  a  contract  with  defendant  plaintiff 
sold  his  farm  in  Brown  county,  Tex.,  on 
which  defendant  lived,  on  or  about  August  1, 
1906,  the  understanding  and  agreement  being 
that  plaintiff  was  to  receive  a  commission 
of  6  per  cent  for  selling  said  farm";  then 
goes  on  to  allege  the  amount  he  would  be 
entitled  to  under  this  agreement  When  the 
case  reached  the  county  court,  plaintiff  there 
amended  his  pleading,  and  relied  upon  and 
alleged  tbe  following  as  his  cause  of  action: 
"Plaintiff,  T.  A.  Read,  alleges  that  on  or 
about  August,  1,  1905,  he  and  one  W.  D. 
Woodruff  were  partners  In  the  business  of 
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sellliiK  land  for  commission;  that  on  or  about 
said  day  and  year  above  mentioned  the  said 
defendant,  L.  A.  Taylor,  listed  and  contract- 
ed with  the  plalntlfT  to  sell  Ms  said  lands, 
conalstlng  of  two  tracts,  to  wit,  the  home 
tract  of  172  acres  and  the  lower  place  of 
349  acres,  said  land  being  situated  near 
Bangs,  in  Brown  county,  Tez^  and  agreed 
to  pay  plaintiff  a  commission  of  6  per  cent, 
in  case  of  sale.  Plaintiff,  acting  under  said 
listment  or  contract  of  sale,  on  or  about  Au- 
gust 1,  1906,  sold  defendant's  home  place  of 
172  acres  for  the  sum  of  |2,974,  the  price 
at  which  same  was  listed.  Plaintiff  alleges 
that  in  the  winter  and  spring  of  1906  he  and 
the  said  Woodruff  dlsscriyed  their  said  co- 
partnership, and  the  plaintiff  acquired  all  the 
rights  and  Interest  of  the  said  Woodruff  in 
said  land  agency,  and  that  he  is  now,  and  at 
the  time  of  filing  this  suit,  the  sole  owner 
of  the  above  dalm  and  cause  of  action." 
The  defendant  In  the  county  court  filed  and 
presented  a  special  demurrer  to  this  amend- 
ment, on  the  ground  that  it  asserted  a  new 
cause  of  action;  or,  in  other  words,  that 
the  cause  of  action  there  asserted  was  dif- 
ferent from  that  relied  on  by  the  plaintiff 
In  the  JUBtlce's  court.  The  court  overruled 
this  demurrer,  and  under  the  assignments  of 
errors,  this  ruling  Is  the  first  question  to  be 
disposed  of.  The  substantial  effect  of  the 
pleading  of  the  plaintiff  in  the  Justice  court 
is  to  allege  a  cause  of  action  or  contract 
between  the  appellant  and  the  plaintiff  in  his 
individual  capacity,  and  not  with  the  firm 
of  Bead  &  Woodruff.  The  cause  of  action 
asserted  by  the  plaintiff  in  ttie  amendment  fil- 
ed in  the  county  court  substantially  declar- 
ed upon  a  contract  betwe«i  Bead  &  Woodruff 
and  appellant.  It  Is  clear  from  the  state- 
ment made  in  this  am^idment  that  at  the 
time  the  contract  was  made  Bead  &  Wood- 
ruff were  partners  in  the  land  business,  and 
Woodruff  had  an  Interest  In  the  same  as  a 
partner,  and  subsequently  upon  dissolution, 
assigned  this  Interest  to  Bead. 

There  Is  a  vast  difference  in  a  contract 
made  with  one  as  an  Individual  and  with  the 
firm  of  which  he  may  be  a  member,  and  there 
can  be  no  sort  of  question  that  If  he  had 
sued  upon  a  contract  made  with  him  as  an 
individual,  and  it  had  been  developed  by  the 
evidence  that  it  was  made  with  the  firm  of 
which  he  was  a  member,  the  variance  would 
be  fatal  Without  further  discussing  the 
question,  we  are  of  the  opinion  that  the 
amendment  set  up  a  new  cause  of  action,  and 
that  the  trial  court  erred  In  overruling  ap- 
pellant's special  exception.  Bingham  v.  Tal- 
bot, 63  Tex.  273;  Lutterloh  v.  Mcllhenney 
Co.,  74  Tex.  73,  11  S.  W.  1063;  Letot  v. 
Edens  (Tex.  Civ.  App.)  49  S.  W.  109;  Stewart 
V,  Gordon,  65  Tex.  344.  ArOcle  358,  Sayles* 
Ann.  Civ.  St  1897,  provides  that  either  par- 
ty may  plead  any  new  matter  In  the  county 
or  district  court  which  was  not  presented 
in  the  court  below,  but  no  new  cause  of  ac- 
tion shall  be  set  up  by  the  plaintiff,  nor  shall 


any  setoff  or  counterclaim  be  set  up  by  the 
defendant  which  was  not  pleaded  in  the  comt 
below.  This  article  Is  embraced  in  the  chap- 
ter or  title  that  refers  to  and  relates  to  cer- 
tiorari, but  it  Is  held  in  Harrold  v.  Barwise, 
10  Tex.  Civ.  App.  13&  30  S.  W.  498,  Gholston 
V.  Barney  (Tex.  Civ.  App.)  30  S.  W.  713,  and 
in  other  cases,  that  this  provision  of  the 
statute  applies  as  well  to  cases  appealed 
from  the  justice's  court  as  It  does  to  cases 
taken  np  by  certiorari. 

We  are  also  of  the  opinion  that  there  Is 
merit  In  appellant's  second  assignment  ot 
error.  He  requested,  in  writing  the  trial 
court  to  Instruct  the  Jury  that  If  th^  be- 
lieved from  the  evidence  that  the  defendant 
employed  the  plaintiff  to  sell  the  land  for 
one-half  cash  and  the  balance  oa  time,  and 
that  the  plaintiff  did  not  so  sell  the  same, 
bnt  sold  for  an  all  cash  consideration,  and 
defoidant  refused  to  consummate  the  sale, 
they  will  find  for  defendant  Tha»  was  eri- 
denoe  upon  the  trial  which  Justified  this  In- 
stmctlon.  In  fact  the  evidence  of  both  par- 
ties Is  to  the  effect  that  the  agreement  wa» 
that  the  land  should  be  sold  for  one-half 
cash  and  the  balance  on  time,  and  the  evi- 
dence Is  to  the  effect  that  the  terms  of  the 
sale  as  agreed  upon  betweoi  appellee  Bead 
and  the  prospective  purchaser  called  for  a 
cash  consideration.  It  Is  the  right  of  tbe 
owner  of  the  land  to  prescribe  the  terms 
upon  which  It  may  be  sold;  and,  when  be 
directs  the  agent  to  sell  on  credit  or  partly 
on  credit  tbe  latter  has  no  power  or  rlgbt 
to  depart  from  this  Instruction,  and  if  be 
does  so,  the  ovnier  can  decline  to  consummate 
tbe  sale.  The  fact  that  the  agent  can  pn>- 
cure  the  entire  consideration  in  cash  does 
not  Justify  him  In  violating  the  instructions 
of  the  owner,  for  It  may  be  to  the  advantage 
of  the  owner  to  invest  the  consideraticm  in  a 
vendor's  Interest-bearing  paper,  and  the  agent 
is  powerless  to  substitute  his  Judgment  or 
discretion  in  this  mattw  for  that  of  the  own- 
er. There  may  be  such  an  Immaterial  de- 
parture from  the  InstructionB  or  the  terms 
under  which  he  Is  authorized  to  sell  as  would 
Justify  the  conduct  of  the  agent  in  falling  to 
literally  observe  them.  The  evidence  does 
not  inform  us  as  to  the  length  of  time  credit 
was  to  be  extended,  and  we  cannot  say,  from 
the  facts  up<)n  this  subject  that  the  time  of 
the  maturity  was  so  short  as  to  make  It 
equivalent  to  a  cash  payment  In  otber 
words,  If  the  time  of  the  credit  was  merely 
fixed  at  the  same  day  upon  which  the  trans- 
action occurred,  or  the  next  day,  it  might  be 
regarded  as  of  such  a  short  period  as  not  to 
materially  affect  the  rights  of  the  seller; 
but  in  the  nature  of  things,  and  in  accord- 
ance with  the  usual  course  of  transactions  of 
this  character,  we  can  safely  assume  that  tbe 
credit  was  not  to  be  extended  for  sucb  a 
short  period,  but  was  evidently  for  a  longer 
time.  But  however  this  may  be,  this  qn^ 
tion  will  be  further  developed  upon  another 
trial. 
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It  would  be  proper  for  the  trial  court  to 
give  the  lustructlou  requested  as  set  out  In 
the  fourth  assignment  of  error.  The  court 
did,  in  a  general  way,  instruct  the  Jury  that 
the  plaintiff  could  not  recover  if  he  had  with- 
drawn the  authority  of  the  agent  to  make  the 
sale.  The  charge  requested,  and  which  was 
refused,  was  a  direct  Instruction  to  the  effect 
tbait  If  the  defendant  Informed  either  Read 
or  his  partner  WoAdruff  to  take  the  land  off 
the  market,  and  that  the  same  was  not  for 
sale,  to  find  for  the  defendant.  There  was 
evidence  to  support  this  instruction.  The 
plaintiff  testlfled  that  such  direction  was  giv- 
en before  the  sale  was  made  to  the  prospec- 
tive purchaser. 

In  disposing  of  the  fifth  asdignment  of  er- 
ror It  Is  sufficient  to  say  that  the  trial  court 
did  Instruct  the  Jury  specifically  to  the  effect 
that.  In  order  to  entitle  the  plaintiff  to  re- 
cover, the  sale  bust  be  made  within  a  rea- 
sonable time  after  the  contract  was  entered 
Into  by  the  defendant,  and  left  to  the  jury 
the  question  as  to  what  would  be  a  reason- 
able time. 

The  sixth  assignment  of  error  raises  a 
question  of  fact  proper  to  be  passed  upon  by 
the  Jury. 

The  questions  of  fact  raised  In  the  sev^ith, 
eighth,  and  ninth  assignments  will  be  pass- 
ed upon  on  another  trial,  the  reversal  having 
afforded  the  appellant  the  opportunity  to  pro- 
cure the  evidence  which  he  stated,  in  his 
motion  for  new  trial,  that  he  could  procure 
on  another  trial. 

For  the  reasons  stated,  the  Judgment  is  re- 
rersed,  and  the  cause  remanded. 

Reversed  and  remanded. 


SULLIVAN  V.  BITTER  et  al.. 

{Court  of  Civil  Appeals  of  Texas.     Oct.   14, 

1908.     Rehearing  Denied  Nov.  11,  1908.) 

1.  Taxation  (§  467*)— Assessmen'p— Boabd  of 
BkiUALizATiON— Jurisdiction. 

Under  Rev.  St.  1895,  tit.  104,  c.  3,  provid- 
ing the  method  of  making  tax  assessments,  the 
commissioneia'  court,  sitting  as  a  board  of 
equalization,  has  no  power  to  assess  property 
for  taxes;  sncb  authority,  save  in  exceptional 
cases,  being  vested  in  the  county  assessors. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  {§  831-834;  Dec.  Dig.  8  407.*] 

2.  Taxation  (|  408*)— "Assessment"  —  Req- 
uisites. 

An  assessment  of  property  for  taxation 
includes  a  list  of  the  property  to  l>e  taxed  in 
some  form  and  an  estimate  of  the  sums  which 
are  to  guide  in  apportioning  the  tax. 

[Eld.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  S  408.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  549-555 ;   vol.  8,  pp.  7583,  7584.] 

.3.  Taxation  (|  317*)  —  Assessment  —  Neces- 

f  BTTT. 

An  assessment  of  property  for  taxes  by  the 
properly  constituted  authority  is  essential  to 
support  a  tax, 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  {  317.*] 


4.  Taxation  (t  467*)— Boabd  o»  Equauza- 
TiON— Pbopeett  Not  Listed  and  Valued. 

In  the  absence  of  statutory  authority,  a 
board  of  equalization  cannot  assess  property 
not  listed  and  valued  by  the  assessor. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  831-834 ;  Dec.  Dig.  |  467.*] 

5.  Taxation  (j  467*)— Board  of  Equaliza- 
tion. 

Rev.  St.  1895,  art.  5124,  as  amended  by 
Acts  1907,  p.  459,  c.  11,  provides  that  the  board 
of  equalization  shall  supervise  the  assessment  of 
their  respective  counties,  and,  if  satisfied  that 
the  valuation  of  any  property  is  not  in  accord- 
ance wil^  law,  increase  or  diminish  it,  and  af- 
fix a  proper  valuation  of  the  same,  and  that, 
when  the  assessor  shall  furnish  the  commission- 
ers' court  with  the  rendition  as  provided  in  ar- 
ticle 6123,  it  shall  be  the  court's  duty  to  hear 
evidence  and  fix  the  value  of  the  property  in 
accordance  therewith.  Held,  that  a  board  of 
equalization  has  no  power  to  add  to  the  rolls 
property  not  previously  assessed,  nor  to  take 
from  the  rolls  property  contained  therein. 

[E)d.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  11  831-B34 ;   Dec.  Dig.  {  467.*] 

6.  Taxation  ($  609*)— Boaed  of  Equaliza- 
tion-Void Acts— Injunction— Otheb  Ke- 

UEF.    . 

The  addition  of  alleged  omitted  property 
to  plaintiff's  assessment  by  a  board  of  equaliza- 
tion being  void,  he  was  not  required  to  show 
that  he  had  applied  to  the  board  for  relief  in 
order  to  have  the  assessment  of  such  property 
annulled,  and  the  collection  of  the  tax  enjoined. 

[Eld.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  S  1243;   Dec  Dig.  8  609.»] 

7.  Pleading    (|    49*)— Petition— Equitable 
Relief— Adequate  Remedy  at  Law. 

Where  a  petition  shows  that  plaintiff  is  en- 
titled to  the  equitable  relief  prayed  for,  be  need 
not  allege  that  he  has  no  adequate  remedy  at 
law. 

[Ed.  Note.— For  other  cases,-  see  Pleading, 
Dec.  Dig.  I  49.*] 

Appeal  from  District  Court,  Bexar  County ; 
J.  L.  Camp,  Judge. 

Suit  by  Daniel  Sullivan  against  John  A. 
Bitter  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Newton  &  Ward,  for  appellant  T.  J.  New- 
ton, for  appellees. 

NEILL,  J.  This  suit  was  brought  by  the 
appellant  against  P.  H.  Shook,  county  judge 
of  Bexar  county,  D.  M.  Poor,  D.  A.  Meyer, 
Frank  Sommers,  and  W.  C.  Kroeger,  county 
commissioners  of  Bexar  county,  in  their  ca- 
pacity as  board  of  equalization,  and  John 
A.  Bitter,  as  tax  collector  of  said  county,  for 
the  purpose  of  obtaining  a  decree  against  the 
five  parties  first  named,  in  their  capacity 
of  such  board  of  equalization,  to  set  aside, 
annul,  and  declare  void  an  order  alleged  to 
have  been  made  by  said  county  Judge  and 
county  commissioners  adding  to  the  sum  of 
money  assessed  by  the  tax  assessor  of  Bexar 
coun^  for  state  and  county  taxes  the  further 
sum  of  $230,000,  and  assessing  such  addition- 
al sum  for  such  taxes  against  the  plaintiff, 
and  against  John  A.  Bitter  for  an  injunction 
restraining  him  from  collecting  the  taxes  al- 


•For  other  euaM  see  sam*  topic  and  section  NUMBER  in  Deo.  &  Am.  Digi.  1907  to  date,  &  Reporter  Indexes 
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leged  to  bare  been  assessed  upon  said  ad- 
ditional sum  of  money.  Elxc^tions  were  in- 
terposed by  defendants  to  piatntifTs  first 
amended  petition,  and,  upon  liis  declining 
further  to  amend,  final  judgment  was  entered 
dismissing  his  petition  and  denying  him  tbe 
relief  prayed  for.  From  wblcb  Judgment, 
this  appeal  is  prosecuted. 

PlaintliTs  first  amended  petition  Is  as  fol- 
lows: 

"In  this  cause  now  comes  tbe  plaintiff, 
leave  of  tbe  court  first  being  bad  and  ob- 
tained, and  files  tbls,  bis  first  amended  orig- 
inal petition,  in  lieu  of  his  original  petition 
filed  herein  on  January  15,  1908,  and  for 
amendment  doth  say: 

"First  That  plaintiff  resides  in  tbe  city 
of  San  Antonio,  in  Bexar  county,  Tex.  That 
the  defendants  are  all  citizens  of  the  county 
of  Bexar  and  state  of  Texas  and  reside 
therein.  That  P.  H.  Shook  la  county  Judge 
of  Bexar  county,  Tex.,  and  that  D.  M.  Poor, 
D.  A.  Meyer,  Fraitk  Sommers,  an^  W.  G. 
Kroeger  are  county  commissioners  of  said 
Bexar  county,  Tex.,  and,  together  with  said 
county  Judge^  constitute  tbe  commissioners' 
court  of  said  Bexar  county,  Tex.  That  John 
A.  Bitter  is  the  tax  collector  of  Bexar  coun- 
ty, Tex. 

"Second.  That  plaintiff  has  for  a  long  time 
resided  in  tbe  city  of  San  Antonio,  Bexar 
county,  Tex.,  and  has  conducted  a  business 
under  tbe  name  of  D.  Sullivan  &  Co.,  a  part- 
nership composed  of  plaintiff,  D.  Sullivan, 
and  W.  O.  Sullivan,  and  has  heretofore  and 
up  to  and  Including  tbe  year  1907  always 
rendered  all  property  owned  by  him,  as  well 
as  the  property  of  said  D.  Sullivan  &  Co., 
for  assessment  for  taxes  In  the  name  of  D. 
Sullivan  &  Co.,  and  for  the  year  1907,  acting 
by  J.  C.  Sullivan,  rendered  all  bis  property 
for  assessment  for  taxes  to  Albert  V.  Hutb, 
assessor  of  Bexar  county,  state  of  Texas; 
said  rendition  for  assessment  being  made  on 
or  about  the  24th  day  of  April,  A.  D.  1907, 
and  was  accepted  by  said  Albert  V.  Hntb,  so 
plaintiff  is  reliably  Informed  and  believes. 

"Third.  That  thereafter,  the  exact  date  of 
which  Is  not  known  to  plaintiff,  the  said  Al- 
bert V.  Huth,  tax  assesBor  of  Bexar  county, 
assessed  to  this  plaintiff  Individually  on  the 
unrendered  rolls  the  sum  of  twenty  thousand 
(20,000)  dollars  under  the  head  'Money  on 
Hand,  Credits,  etc.'  That  said  assessor  In 
making  said  assessment  knew,  and  bad 
known  for  a  number  of  years,  that  all  of 
plalntlCTs  property  had  been  assessed  in  tbe 
name  of  D.  Sullivan  &  Co.,  and,  In  tbe  ren- 
dition of  property  in  the  name  of  D.  Sullivan 
&  Co.,  there  had  been  assessed  to  said  D. 
Sullivan  ft  Co.  the  sum  of  twenty-five  thou- 
sand (25,000)  dollars,  amount  of  moneys  on 
hand  or  on  deposit  In  or  out  of  the  state  with 
banks,  trust  companies,  corporations,  firms, 
or  individuals,  and  subject  to  order  by  check 
or  draft.  Including  certificates  of  deposit, 
January  1,  1907,  subject  to  taxation,  which 


assefisment  plaintiff  is  reliably  informed  and 
believes  bad  been  accepted  by  tbe  said  Albert 
V.  HuUi. 

"Fourth.  That  thereafter  the  said  commis- 
sioner's court  assembled  as  a  board  of  equal- 
ization, as  required  and  authorized  by  law 
so  to  do,  and  thereafter,  on  August  22,  19U7, 
said  board  of  equalization  added  to  said  as- 
sessment made  by  the  said  Albert  V.  Huth 
of  unrendered  property  of  twenty  thousand 
(20,000)  dollars  the  sum  of  two  hundred  and 
thirty  thousand  (230,000)  dollars.  That  un- 
der and  by  virtue  of  tbe  laws  of  the  state  of 
Texas  tbe  said  board  of  equalization  has 
not  now,  and  did  not  have  at  the  time  of  the 
addition  to  said  assessment,  authority  to  add 
to  or  take  from  an  assessment  made  by  the 
assessor  or  an  individual  accepted  by  the  as- 
sessor any  property ;  their  rights  and  duties 
under  the  law  being  confined  to  the  raising 
or  decreasing  of  values  of  property  already 
assessed.  That,  In  adding  said  sum  of  two 
hundred  and  thirty  thousand  (280,000)  dollars 
to  said  assessment  so  made  by  the  said  Al- 
bert V.  Huth,  the  said  board  of  equalization, 
aside  from  acting  without  authority  of  law, 
acted  capriciously  and  arbitrarily,  without 
seeking  or  obtaining  any  evidence  to  sup- 
port their  action. 

"Fifth.  And  plaintiff  would  farther  aver 
that  said  assessment  Is  void,  for  this:  That 
there  is  no  description  of  the  property  at- 
tempted to  be  assessed,  and  no  statement  as 
to  how  much  money  and  how  much  credits 
were  so  assessed  and  what  the  'et  cetera'  in 
said  assessments  mean. 

"Sixth.  That  the  rate  of  taxation  fixed  by 
the  said  county  and  state  for  the  year  1907 
is  and  was  72%  cents  on  each  $100  of  as- 
sessed valuation.  That  tbe  amount  of  tbe 
tax,  both  state  and  county,  on  tbe  $20,000 
so  assessed  by  the  said  Albert  V.  Huth,  tax 
assessor,  is  $145.  That  the  amount  of  the 
tax  unlawfully  added  to  plaintifTs  assess- 
ment by  said  commissioners'  court  Is  and 
was  the  sum  of  $1,867.50. 

"Seventh.  Plaintiff  would  further  aver  that 
he  has  tendered  to  the  said  John  A.  Bitter, 
tax  collector  of  Bexar  county,  tbe  sum  of 
$145,  the  amount  of  taxes  due  on  the  assess- 
ment of  $20,000  so  made  by  the  said  Albert 
V.  Hutb,  but  that  the  said  Bitter  has  refused 
and  still  refuses  to  accept  tbe  same,  and 
which  said  amount  he  has  deposited  and  now 
deposits  as  a  continuing  tender  in  the  regis- 
try of  this  court. 

"Eighth.  Plaintiff  would  further  aver  that 
under  the  law,  unless  said  taxes  are  paid  on 
or  before  January  31,  1908,  the  same  become 
In  default,  and  a  penalty  of  10  per  cent  wilt 
be  added  thereto,  and  that,  In  addition 
thereto,  the  said  collector  is  authorized  to 
seize  and  sell  plaintiff's  property  In  satis- 
faction of  said  unlawful  taxes,  and.  In  addi- 
tion thereto,  he  is  reliably  Informed  and  be- 
lieves that  It  is  made  tbe  duty  of  tbe  county 
attorney  to  Institute  suits  to  collect  the  sama 
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which  would  greatly  harass  and  embarrass 
plaintiff  and  cause  him  to  expend  large  sums 
of  money  In  the  defense  thereof.  That,  by 
reason  thereof,  he  has  no  adequate  remedy 
at  law  to  protect  himself  from  the  unlawful 
and  capricious  action  of  said  commissioners' 
court  In  adding  to  the  said  assessment  so 
made  by  said  Hnth  the  said  sum  of  $230,000. 

"Wherefore,  prauises  considered,  plalntUt 
prays  that  the  order  ot  said  commissioners' 
court  sitting  as  a  board  of  equallzatltm  In 
adding  to  said  assessment  the  said  sum  of 
$230,000  be  declared  void,  and  for  your  hon- 
ors' most  gracious  writ  of  injunction  to  com- 
pel the  said  John  A.  Bitter,  tax  collector,  to 
accept  the  said  amount  of  $145,  paid  into 
court,  in  full  of  bis  taxes  for  the  year  1907, 
and  perpetually  enjoining  him  from  collect- 
ing the  said  sum  of  $1,667.50  increase  of 
taxes  caused  by  the  void  order  of  said  board 
as  aforesaid,  and  for  costs  and  general  and 
special  relief." 

The  defendants'  exceptions  to  the  petition 
are  as  follows: 

"First  Now  come  the  defendants  In  the 
above-entitled  and  numbered  cause  and  ex- 
cept to  plaintilTB  first  amended  original  pe- 
tition filed  herein,  and  say  that  the  same  is 
InsuflElclent  in  law,  In  that  the  facts  therein 
stated  are  insafficient  to  entitle  plalntifF  to 
the  relief  prayed  for,  no  valid  ground  for  the 
exercise  of  the  equitable  Jurisdiction  of  this 
court  by  the  writ  of  Injunction  prayed  for 
being  alleged;  and,  further,  because  the  al- 
legations In  plalntltF's  petition  contained  do 
not  constitute  a  cause  of  action  against  these 
defendants.  Wherefore  defendants  pray  Judg- 
ment of  this  court  as  to  the  sufficiency  of 
said  petition  to  entitle  plalntifF  to  the  relief 
prayed  for. 

"Second.  And,  should  the  foregoing  demur- 
rer be  oTermled,  then  these  defendants  deny 
each  and  every  allegation  In  plalntifTs  first 
amended  petition  contained,  and  of  this  they 
put  themselves  upon  the  country." 

We  are  of  the  opinion  that  the  court  erred 
In  sustaining  the  exceptions  and  dismissing 
plaintUTs  petition.  The  commissioners'  court 
sitting  as  a  board  of  equalization  has  no 
power  under  the  law  to  assess  property  for 
taxes.  The  authority  to  assess  property,  save 
lu  exceptional  cases,  Is  vested  in  the  assessor 
of  taxes  of  the  several  counties  of  the  state, 
and  the  method  of  making  such  assessments 
is  plainly  pointed  out  by  statute.  See  title  104, 
c.  3,  Rev.  St  1895.  "An  assessment  of  neces- 
sity Involves  at  least  two  things,  to  wit,  a 
listing  of  the  property  to  be  taxed  In  some 
form,  and  an  estimation  of  the  sums  which 
are  to  be  a  guide  in  the  apportionment  ot 
the  tax."  Cooley  on  Taxation  (4th  Ed.)  696. 
An  assessment  by  the  properly  constituted 
authority  is  absolutely  essential  to  support  a 
tax.  Galusha.  v.  Wendt,  114  Iowa,  604,  87 
N.  W.  612;  Judy  v.  National  Bank,  133  Iowa, 


252,  110  N.  W.  60&  In  the  absence  of  a 
statute  authorizing  It,  a  board  of  equaliza- 
tion cannot  assess  property  not  listed  and 
valued  by  the  assessor.  Cooley  on  Taxation, 
776,  777.  In  this  state  such  board  "has  no 
power,  to  add  to  the  rolls  property  not  pre- 
viously assessed  or  to  take  from  them  prop- 
erty which  they  embrace."  See  article  5124, 
Rev.  St  1885,  as  amended  by  Acts  1907,  p. 
459,  c.  11;  Davis  v.  Burnett,  77  Tex.  4,  13 
S.  W.  613 ;  Galveston  County  v.  Gas  Co.,  72 
Tex.  509,  10  S.  W.  583 ;  San  Antonio  St  Ry. 
V,  Olty  of  San  Antonio,  22  Tex.  Civ.  App.  341, 
54  S.  W.  907;  1  Cooley  on  Taxation,  777. 
The  addition  and  assessment  of  the  $230,000 
by  the  board  of  equalization  was  absolutely 
void,  and  it  was  not  necessary  for  the  plain- 
tiff to  show  that  be  had  applied  to  such 
board  for  relief  in  order  to  have  such  Illegal 
assessment  annulled  and  the  collection  of  the 
tax  enjoined.  Davis  v.  Burnett  77  Tex.  4, 
18  S.  W.  613;  Court  v.  O'Connor,  65  Tex. 
334;  George  v.  Dean,  47  Tex.  73;  Bank  v. 
Rogers,  51  Tex.  606 ;  S.  W.  Teleg.  &  Tel.  Co. 
V.  City  of  San  Antonio,  32  Tex.  Civ.  App. 
101,  73  S.  W.  859;  Johnson  v.  Holland.  17 
Tex.  Civ.  App.  210,  43  S.  W.  71 ;  Schmidt  v. 
G.,  H.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.)  24  S. 
W.  547;  2  Cooley  on  Taxation,  1414;  High 
on  InJ.  i  494.  Where  the  facts  alleged  In  a 
petition  show  that  the  plaintiff  is  entitled  to 
the  equitable  relief  prayed  for,  It  is  not  nec- 
essary for  him  to  allege  that  he  has  no  ade- 
quate remedy  at  law;  for  this  Is  merely  a 
conclusion  drawn  from  the  matters  pleaded. 
The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded. 


SISK  et  al.  v.  GRAVITY  CANAL  CO. 

(Court   of   Civil   Appeals   of  Texas.     Oct.   21, 

1908.    Rehearing  Denied  Nov.  11,  1908.) 

1.  WATKBB  A.ND  WA.TKB  COUBSKS  (|  254*)— IB- 

BiGATiON  —  Contracts  —  Duty  to  Deliveb 

Wateb  on  Land. 

Under  the  contract  of  plaintiff,  an  irriga- 
tion company,  with  defendants,  lessees  of  land 
from  L.,  to  use  its  best  endeavors  to  famish 
enough  water'  through  its  canals  and  laterals 
to  properly  irrigate  the  land,  in  the  absence  of 
any  understanding  or  agreement  that  It  was 
defendants'  duty  to  furnish  laterals  to  connect 
the  land  with  the  canal,  or  to  keep  the  lateral 
of  L.  in  repair,  it  was  the  duty  of  plaintiff  to 
famish  facilities  for  delivering  the  water  on 
the  land;  and  it  was  not  enough  to  turn  it  into 
the  lateral  of  L.,  insufficient  from  defects  and 
want  of  repair  to  take  it  to  the  land. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  311 ;  Dec.  Dig.  S 
254.*] 

2.  Watebs  and  Wateb  Courses  (|  201*)- Ir- 
bioation  —  Damaoks  fbou   Insufficient 

SUPPIT. 

The  evidence  showing  that  defendants 
planted  their  land  to  rice ;  that  it  came  np  to  a 
good  stand-  that  all  except  35  acres  of  it  died 
because  of  failure  to  receive  water  at  the  projjer 
time ;  that  the  land,  if  properly  watered,  would 
have  made  from  15  to  20  sacks  of  rice  per  acre ; 
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and  that  the  loss,  without  fanlt  on  defendants' 
part,  was  caused  by  plaintiff's  breach  of  Its  con- 
tract to  furnish  the  water  necessary  for  cultiva- 
tion of  the  crop-^they  are  entitled  to  recover 
all  damages  sustained. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  H  323,  324;  Dec. 
Dig.  I  261.*] 

Appeal  from  Matagorda  County  Court; 
Jesse  Matthews,  Judge. 

Action  by  the  Gravity  Canal  Company 
against  C.  L.  J.  Slsk  and  others.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Reversed  and  remanded. 

W.  C.  Carpenter  and  J.  W.  Conger,  for  ap- 
pellants.   Oaines  .&  Corbett,  for  appellee. 

RICE,  J.  In  1904  appellants  rented  from 
Iiewls  &  Robcfrtson  a  certain  tract  of  land  In 
Matagorda  county,  Tex.,  shown  to  contain 
1281^  acres,  for  the  purpose  of  engaging  in 
rice  culture,  which  tract  of  land  was  situat- 
ed about  one-balf  mile  from  the  canal  of  ap- 
pellee, and  no  part  thereof  bordered  there- 
on. During  tbe  spring  of  said  year  appel- 
lants made  a  written  contract  with  appellee, 
an  irrigation  company  engaged  in  the  busi- 
ness of  furnishing  water  for  growing  rice  tn 
said  county,  to  supply  them  with  suffld^it 
water  for  the  cultiration  of  a  crop  of  rice, 
to  be  grown  by  them  on  said  land  during 
said  year,  by  which  contract  appellee  agreed 
to  use  Its  best  endeavors  to  furnish  a  suffi- 
cient quantity  of  water  through  its  canals 
and  laterals,  in  addition  to  tbe  natural  rain- 
fall, to  properly  Irrigate  the  rice  planted  by 
appellants  on  said  land,  and  appellants,  in 
consideration  of  the  performance  of  said  obli- 
gation on  the  part  of  appellee,  promised  to 
pay,  as  full  compensation  for  the  water  so 
furnished,  one-fifth  of  the  rice  grown  on  said 
'  land.  It  was  shown  from  the  evidence  that 
appellants  in  due  season  planted  all  of  said 
land  to  rice,  obtaining  a  good  and  sufficient 
stand  thereon,  and  that  during  the  growing 
season  appellee  failed  to  furnish  and  deliver 
upon  said  land  a  sufficient  quantity  of  water, 
as  occasion  required,  for  the  proper  irriga- 
tion of  said  crop,  by  reason  of  which  the  rice 
so  planted  and  growing  died  out,  except 
about  35  acres  thereof,  upon  which  a  crop 
was  grown  and  harvested.  Appellants  hav- 
ing failed  to  pay  tbe  appellee  any  portion 
of  the  crop  so  raised  on  the  35  acres,  the 
latter  brought  this  suit  In  Its  original  peti- 
tion for  the  recovery  of  200  sacks  of  rice,  al- 
leging same.  In  its  original  petition,  to  be 
one-fifth  of  said  crop,  and  of  the  value  of  $2 
per  sack,  or.  In  case  It  could  not  be  found, 
then  for  its  value,  to  wit,  $400,  setting  up 
said  contract,  and  alleging  a  compliance 
therewith.  Defendants  filed  their  answer, 
admitting  the  execution  of  tbe  contract,  but 
alleged  a  breach  thereof  by  plaintiff,  plead- 
ing In  reconvention,  for  damages  sustained 
by  them  thereby.  In  tbe  sum  of  $800.    On  a 


trial  plaintiff  failed  to  recover,  but  defend- 
ants obtained  verdict  and  Judgment  against 
it  on  their  plea  in  reconvention  for  the  sum 
of  $600,  from  which  an  appeal  was  taken  to 
the  Court  of  ClvU  Appeals  of  the  First  Dis- 
trict, and  will  be  foupd  reported  in  06  S.  W. 
724,  15  Tex.  Ct  Rep.  984,  where  the  Judg- 
ment of  the  court  below  was  reversed  and 
remanded;  but,  as  that  decision  does  not  af- 
fect the  questions  arising  upon  tbis  appeal, 
it  will  not  be  necessary  to  consider  tbe  rul- 
ings there  made,  except  as  hereinafter  notic- 
ed. After  the  case  was  reversed,  the  parties 
amended  their  pleadings  in  tlie  court  below. 
The  amendment  on  the  part  of  plaintiff  con- 
sisted chiefly  in  suing  for  the  value  of  a  less 
number  of  sacks  than  In  its  original  petition, 
to  wit,  for  01  sacks  of  rice,  valued  at  $3  per 
sack.  Defendants  again  answered  snbetan- 
tially  as  hetore  by  admitting  the  execution  of 
the  contract,  and  setting  up  plaintiff's  breach 
thereof  In  falling  to  furnish  the  water  re- 
quired under  its  contract,  with  a  prayer  in 
reconvention  for  damages  at  the  rate  of  $4 
per  acre  for  128V^  acres  of  said  land  planted 
by  them  to  rice.  Upon  a  Jury  trial  plaintiff 
recovered  a  verdict  against  the  defendants 
for  $79.00,  for  which  Judgment  was  entered, 
and  from  which  this  appeal  is  prosecuted. 

Appellants  assign  error  on  the  giving  by 
tbe  court,  at  the  instance  of  appellee,  of  the 
following  charge  to  the  Jury:  "At  the  re- 
quest of  plaintiff  yon  are  charged  that  the 
imdisputed  evidence  shows  that  the  plaintiff 
had  no  control  over  the  lateral  through 
which  the  defendants  were  to  receive  wa- 
ter, and  that  such  lateral  belonged  to  the 
landlord  of  defendants,  and  was  under  the 
control  of  such  landlord,  or  his  tenants,  and 
that  the  contract  made  between  plaintiff 
and  the  defendants  provided  only  for  the  fur- 
nishing of  water  through  the  canals  and  lat- 
erals owned  by  the  plaintiff.  Ton  are  there- 
fore Instructed  that,  if  you  believe  from  the 
evidence  that  the  plaintiff  had  at  all  times  a 
sufficient  quantity  of  water  in  its  canals  and 
laterals  adjacent  to  the  lateral  owned  by 
the  landlord  of  the  defendants  to  properly  ir- 
rigate the  land  of  defendants,  and  that  the 
defendants  could  have  obtained  sufficient 
water  at  any  time,  but  that,  by  reason  of 
the  condition  of  the  lateral  or  of  the  flume 
across  the  lateral  owned  by  the  defendants' 
landlord,  the  defendants  failed  to  procure  a 
sufficient  quantity  of  water  to  irrigate  the 
land  cultivated  by  them,  and  that  such  fail- 
ure was  not  the  fault  of  the  plaintiff,  tlien 
you  are  Instructed  to  And  against  the  defend- 
ant on  his  cross-bill;  and  you  will  also  find 
for  the  plaintiff  the  value  of  one-flftb  of  the 
rice  grown  by  defendants  on  the  land  culti- 
vated by  them  during  said  year."  By  their 
second  proposition  under  said  assignment  ap- 
pellants contend  that  the  contract  between 
them  bound  appellee  to  furnish  -water 
through  its  canals  and  laterals  to  Irrigate 
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the  land  cnltlvated  by  defendants,  and  that, 
there  being  no  evidence  to  show  any  under- 
standing, express  or  Implied,  that  plaintiff 
sbould  not  be  held  liable  for  Its  failure  on 
account  of  defects  In  tbe  Lewis  &  Robertson 
lateral,  tbe  charge  was  erroneous  in  Instruct- 
ing the  Jury  that  plaintiff  was  not  liable. 
And  by  their  third  proposition  under  said 
assignment  they  urge  that,  as  plaintiff  had 
bonnd  Itself  to  furnish  water  through  its 
canals  and  laterals  to  Irrigate  defendants' 
land,  and  there  being  no  understanding  be- 
tween them  about  conyeylng  It  through  the 
I^wls  &  Robertson  lateral,  it  was  plaintiff's 
duty  to  build  a  lateral  of  its  own,  through 
which  to  convey  the  water. 

It  will  be  seen  from  the  contract  above 
referred  to  that  plaintiff  bound  itself  to  use 
its  best  endeavors  to  furnish  water  through 
Its  canals  and  laterals  which,  together  with 
tbe  natural  rainfall,  should  be  sufficient  to 
properly  Irrigate  the  defendants'  land  plant- 
ed to  rice.  When  appellants  rented  the  land 
in  question  from  Lewis  &  Robertson,  It  is 
shown  that  there  was  no  agreement  concern- 
ing the  furnishing  of  water  for  irrigating 
same;  Lewis  remarking  that  the  canal  comT 
pany  was  bound  to  furnish  It  It  does  not 
appear  from  the  evidence  that  when  the 
contract  sued  upon  was  made,  there  was 
any  other  or  different  understanding  than 
the  one  contained  therein  relative  to  how 
tbe  water  should  be  furnished  by  the  canal 
company,  nor  is  it  shown  by  what  means  the 
canal  company  should  deliver  the  water  up- 
on the  land,  nor  was  there  any  understand- 
ing relative  to  the  Lewis  &  Robertson  lat- 
eral. And,  while  it  appears  from  the  evi- 
dence that  tbe  land  is  atwut  a  half  mile  from 
tbe  canal,  and  that,  at  the  time  the  land  was 
rented  by  appellants  from  Lewis  &  Robert- 
son, there  was  a  lateral  extending  from  ap- 
pellee's canal  to  this  tract  of  laud,  still  it  is 
not  shown  that  appellants  bad  any  knowl- 
edge of  it,  nor  that  they  knew  who  owned 
or  controlled  it,  nor  that  the  canal  company 
expected  to  deliver  water  through  said  lat- 
eraL  While  it  is  shown  that  the  canal 
company,  at  all  times  during  the  season,  bad 
plenty  of  water  in  Its  canal  to  have  watered 
the  land  in  question,  and  that  tbe  failure 
to  furnish  a  sufficient  quantity  to  water  ap- 
pellants' crop  was  due  to  a  leaky  flume 
across  a  creek  between  the  canal  and  appel- 
lants' tract  of  land,  by  reason  of  which  much 
of  the  water  was  wasted  before  reaching  the 
same,  and  that  the  Lewis  &  Robertson  lat- 
eral was  in  bad  repair,  stUl  there  is  nothing 
in  the  evidence  to  show,  or  tend  to  show, 
that  there  was  any  agreemoit,  at  the  time  of 
the  execution  of  said  contract,  on  the  part 
of  appellants,  binding  themselves  to  repair 
the  same.  This  being  tbe  state  of  tbe  rec- 
ord, it  seems  to  us  that  the  only  question  for 
our  determination  is  whether  or  not  the  con- 
tract in  evidence  required  plaintiff  to  use 
Its  best  endeavors  to  actually  deliver  the  wa- 
ter upon  the  land  in  question,  or  whether 


it  could  be  held  to  have  compiled  therewith 
by  simply  showing  that  tbe  Lewis  &  Robert- 
son laterals  were  leaky  and  out  of  repair, 
and  that  it  had  at  all  times  plenty  of  water 
within  Its  canal  to  water  said  crop.  Re- 
curring again  to  the  contract  upon  which 
this  suit  must  stand  or  fall,  it  will  be  seen 
that  its  provisions  required  plaintiff  to  use 
its  best  endeavors  to  furnish  a  sufficient 
quantity  of  water  through  its  canals  and  lat- 
erals, in  addition  to  tbe  natural  rainfall,  to 
properly  Irrigate  the  rice  planted  by  the  de- 
fendants on  the  lands  described  therein.  It 
therefore  seems  immaterial  to  us  in  the 
construction  of  this  contract  to  determine 
whether  appellee  owned,  or  did  not  own  or 
control,  the  Lewis  &  Robertson  lateral.  If  in 
fact  It  was  their  duty  to  have  furnished  the 
water  by  delivering  the  same  upon  the  land 
in  question. 

A  similar  question  to  the  one  here  involved 
has  been  considered  and  determined  In  a 
Louisiana  case,  wherein  a  canal  company 
sued  for  the  recovery  of  water  rents  upon  a 
certain  tract  of  land,  planted  to  rice  by  de- 
fendants under  a  contract  which,  as  in  this 
case,  failed  to  specify  whether  or  not  the 
water  was  to  be  delivered  upon  the  land  to 
be  Irrigated,  the  court  holding  that  "the 
question  of  the  place  of  delivery  was  one 
which  was  entirely  within  the  control  of  the 
parties;  but,  in  the  absence  of  any  conven- 
tion or  particular  agreement.  It  seems  to  us 
that  the  obligation  rested  upon  the  plaintiff 
to  make  the  delivery  at  such  a  point,  within 
or  upon  the  borders  of  the  land  to  be  Irrigat- 
ed, as  to  enable  the  defendants  to  utilize  it 
with  the  greatest  facility  and  at  the  least 
expense."  The  same  doctrine  Is  stated  with 
approval  in  Famham.on  Waters  and  Water 
Rights,  vol.  3,  p.  1920.  In  the  absence  of  any 
understanding  or  agreement  between  the 
parties  indicating  that  it  was  the  duty  of 
appellants  to  furnish  laterals  to  connect  their 
land  with  the  canal  of  appellee,  or  to  keep 
the  lateral  of  Lewis  &  Robertson  in  repair, 
so  as  to  receive  and  discharge  waters  from 
said  canal  upon  their  land,  we  are  Inclined 
to  believe  that  it  was  the  duty  of  appellee, 
under  its  contract,  to  use  its  best  endeavors 
to  deliver  the  water  upon  tbe  premises  in 
question  In  sufficient  quantities  to  enable  de^ 
fendants  to  Irrigate  their  crop  of  rice  grow- 
ing upon  said  tract  of  land;  and,  if  at  the 
time  of  the  execution  of  said  contract  they 
had  not  facilities  for  so  delivering  said  wa- 
ter, it  became  their  duty  to  provide  the  same; 
and  a  failure  so  to  do  was  a  breach  of  their 
contract  in  this  respect,  subjecting  them  to 
liability  therefor.  We  therefore  hold  that 
the  trial  court  erred  in  giving  the  charge 
complained  of. 

We  do  not  believe  the  views  here  express- 
ed are  In  conflict  with  the  former  opinion  of 
the  Ck>urt  of  Civil  Appeals  of  the  First  Dis- 
trict in  this  case.  It  is  true  that  said  court 
remarked  that  the  contract  under  considera- 
tion did  not  in  express  terms  require  plaintiff 
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to  provide  the  means  of  conTeyiDg  the  water 
to  the  land  leased  by  defendants,  but  this 
statement  was  only  made  Incidentally,  and  In 
connection  with  their  ruling  upon  the  offer, 
on  the  part  of  appellee  herein,  to  show  that 
appellants  bad  a  contract  with  their  land- 
lord, by  which  he  obligated  himself  to  keep 
in  repair  the  laterals  connecting  the  land 
rented  by  them  with  appellee's  canal;  and 
that  the  contract  between  appellee  and  ap- 
pellants only  contemplated  that  plaintiff 
should  furnish  water  to  defendants  through 
this  lateral,  and  therefore  the  question  of 
the  construction  of  the  contract  was  not 
properly  before  the  court,  nor  did  the  coort 
undertake  to  say  what  was  or  could  be  Im- 
plied from  the  terms  of  said  contract. 

By  their  second  and  fifth  assignments  of 
error  appellants  urge  that  the  court  erred  In 
oyerruling  defendants'  motion  for  new  trial, 
because  the  verdict  of  the  Jury  was  contrary 
to  the  evidence.  In  that  the  evidence  showed 
that  defendants  were  damaged  in  a  sum 
largely  in  excess  of  $4  per  acre  on  the  land 
cultivated  by  them,  by  reason  of  the  failure 
of  plaintiff  to  furnish  the  water  necessary 
for  the  cultivation  of  said  crop  of  rice,  as  it 
was  bound  to  do  under  said  contract.  It  ap- 
pears from  the  evidence  that  the  crop  was 
planted  by  defendants,  that  It  came  up  to  a 
good  stand,  and  that  all  except  35  acres 
thereof  died  on  account  of  a  failure  to  re- 
ceive water  at  the  proper  time.  It  is  fur- 
ther shown  under  the  evidence  that  said  land 
would  have  made,  if  it  had  received  suffi- 
cient water  in  time,  from  15  to  20  sacks  of 
rice  per  acre.  We,  therefore,  think  that  ap- 
pellants are  right  in  this  contention,  and  sus- 
tain these  assignments  because  they,  having 
been  damaged  without  any  fault  on  their 
part  on  accoant  of  the' breach  of  the  contract 
by  appellee,  were  entitled  to  recover  what- 
ever damages  they  may  have  sustained,  if 
any,  not  to  exceed  $4  per  acre,  however,  upon 
the  land  planted  to  rice,  and  the  court  erred 
in  refusing  to  grant  them  a  new  trial 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


FT.  WORTH  &  D.  C.  RY.  CO.  v.  CUSHMAN. 
(Court  of  Civil  Appeals  of  T6xas.     June  13, 

190&    Rehearing  Denied  Oct.  17,  1908.) 
1.  Railboads  (i  282*)— Injubies  to  Pebsons 
on  OB  About  Tbaoks— Aotiokb  —  Instbuc- 

TIONS. 

An  instruction  that  if  plaintiff  cauebt  and 
held  on  to  a  movine  train,  and  while  doing  so 
fell  under  the  wheels  and  was  injured,  and  if 
defendant's  employes  knew  that  plaintiff  had 
caught  and  was  holding  on  to  the  train,  and  if 
plnintiff  was  incapable,  by  reason  of  his  age,  of 
appreciating  the  danger,  then  to  find  for  plain- 
tiff, was  erroneous,  as  withdrawing  from  the 
jury  the  issue  of  whether,  if  any  warning  had 
been  given  or  effort  made  to  prevent  the  injury 
it  would  have  been  availing,  and  making  de- 
fendant's liability  conclusive  if,  under  the  other 


circumstancea  submitted  in  the  instruction,  any 
of  the  employ^  knew  that  plaintiff  had  caught 
and  was  holding  on  to  the  train. 

[Ed.  Note.— For  other  cases,  gee  Railroads, 
Dec.  Dig.  i  282.  •] 

2,  Railroads  (i  276*)— Injubies  to  Pebsons 
ON  OB  About  tbaok — Chiloben. 

A  railroad  company  is  lequired  to  exercise 
at  least  ordinary  care  to  avoid  injuring  a  child, 
though  a  trespasser,  where  a  reasonable  prob- 
ability of  such  injury  is,  or,  in  the  exercise  of 
ordinary  care  would  be,  known. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  880 ;    Dec.  Dig.  I  276.*] 

3.  Railboads  (§282*)— Injubiss  to  Pebsons 
ON  OB  About  Tbaok-^uestion  fob  Jubt. 

In  an  action  for  injury  to  a  diild  about 
six  years  old  while  attemptin^^  to  ride  on  a 
moving  train,  whether  the  railroad  company 
was  negligent  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  !i  017-319;    Dec.  Dig.  {  282.*] 

Appeal  from  District  C!ourt,  Dallam  Coun- 
ly;  J.  N.  Browning,  Judge. 

Action  by  Aaron  Cushman,  by  next  friend, 
against  the  Ft  Worth  &  Denver  City  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

Spoonts,  Thompson  ft  Barwlse,  J.  If.  Cham- 
bers, and  D.  B.  Hill,  for  appellant  Stephens 
&  Miller  and  Hyde  &  Stalcup,  for  appellee. 

CONNOR,  C.  J.  This  suit  was  instituted 
by  the  father  of  Aaron  (^hman,  as  next 
friend,  for  damages  to  his  said  son,  a  minor, 
about  eight  years  old.  It  was  alleged  that 
Aaron  CHishman  had  one  of  his  feet  cut  off 
by  one  of  appellant's  trains  on  a  transfer 
track  in  Dalhart,  Tex.,  and  It  was  diarged 
that  appellant  was  gollty  of  negllgenoe  In 
permitting  children  to  play  on  Its  right  of 
way,  to  ride  on  its  cars  while  swltcblng  and 
■moving,  and  in  falling  to  keep  a  watohman 
In  the  switchyards,  etc.  The  defense  consist- 
ed of  pleas  of  denial  and  pleas  of  contribu- 
tory negligence. 

Briefly  stated,  the  evidence  shows  that  the 
line  of  appellant's  railway  at  the  point  In 
question  extends  from  the  southeast  to  the 
northwest;  that  the  Chicago  &  Rock  Island 
Railway  extends  from  the  northeast  to  the 
southwest,  crossing  appellant's  line  at  about 
a  right  angle ;  that  from  a  point  on  the  Rock 
Island  Railway,  some  distance  south  of  the 
crossing  of  the  two  lines,  a  transfer  track 
er^nds  In  a  semicircle  north  and  west  to  a 
connection  with  the  Ft  Worth  ft  Denver 
north  of  said  crossing,  this  transfer  track 
being  about  half  a  mile  in  length;  that 
Aaron  Cushman,  then  a  child  of  about  six 
years  of  age,  together  with  three  or  four 
other  small  boys,  ranging  from  eight  to 
twelve  years  old.  was  sitting  near  what  Is 
designated  in  the  testimony  as  the  "ice- 
bouse";  that  this  icehouse  is  on  the  east 
side  of  the  Rock  Island  Railway,  south  of 
the  crossing  of  the  two  railways  and  a  short 
distance  north  of  the  south  end  of  said  trans- 
fer track ;  that  this  trannfer  track  was  used 
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for  the  purpose  of  transferring  cars  from  one 
line  of  railway  to  the  other,  and  on  the  occa- 
sion In  question  one  of  appellant's  train  crews 
was  engaged  In  so  transferring  a  number  of 
cars  that  were  standing  on  the  southern  end 
of  the  transfer  track.  The  testimony  shows 
that  a  brakeman  was  standing  on  the  south 
end  of  the  string  of  cars  and  another  located 
about  the  center  of  the  train.  The  engineer 
testifies  that,  as  he  came  down  from  the  Ft 
Worth  &  Denver  track  to  get  the  cars,  he  saw 
the  little  boys  about  the  icehouse,  but  that 
after  coupling  on  to  the  train  and  proceed- 
ing back  toward  the  Ft.  Worth  &  Denver 
main  line  he  soon  passed  out  of  their  vision. 
The  evidence  farther  Indicates  ttiat  several, 
perhaps  all,  of  the  little  boys,  Including  Aaron 
Gushman,  left  their  position  at  the  icehouse 
and  ran  across  to  the  transfer  track,  some 
20  feet  away,  and  boarded  the  moving  train. 
Some  of  the  boys  clung  to  ladders,  but  Aaron 
Cushman  grasped  some  slight  projection  in 
the  open  doorway  of  one  of  the  cars,  and 
swung  his  feet  to  and  upon  a  supporting  rod 
extending  from  the  front  to  the  back  end  of 
the  car,  and,  after  riding  a  short  distance 
in  this  position,  he  slipped  and  fell  off,  as 
he  testified,  and  had  one  of  bis  feet  severed. 
He  testified  that  he  bad  ridden  but  some  6 
or  6  steps,  but  there  was  other  testimony 
indicating  that  he  had  jperhaps  ridden  to  a 
point  about  00  feet  from  the  appellant's 
main  line.  Aaron  testified  that  at  the  time 
he  got  upon  the  car,  as  stated.  It  was  going 
slow  enough  to  enable  him  by  running  along 
the  side  to  get  upon  it,  but  that  a  little  later 
it  began  to  go  more  rapidly,  when  he  slipped 
and  fell  oft.  The  approach  of  the  boys  to 
the  train  was  on  the  convex  side  of  the 
curve,  and  out  of  view  of  the  fireman,  and 
of  the  engineer,  as  he  testifies,  and  perhaps 
of  the  middle  brakeman ;  the  testimony  show- 
ing that  this  brakeman  was  sitting  on  top  of 
one  of  the  cars  about  the  center  of  the  train 
on  the  western  or  concave  side  of  the  train. 
Neither  of  the  brakemen  testified  upon  the 
trial,  but  appellant's  car  foreman,  Osborne, 
testified  that  at  the  time  the  boy  was  hurt 
be  was  "something  like  00  feet  away  from 
bim,"  that  he  did  not  see  the  boy  at  the  time 
be  fell  off,  but  saw  him  as  he  was  struggling 
to  get  up  from  the  ground.  The  testimony  of 
this  witness  also  develops  that  one  Scott,  one 
of  appellant's  track  walkers,  was  also  there 
working  with  Osborne,  and  it  does  not  appear 
that  Scott  testifies.  There  was  also  testi- 
mony tending  to  show  that  for  several  years 
the  transfer  track  and  adjacent  grounds  were 
frequented  by  little  boys  of  the  town,  which 
was  practically  bisected  by  appellant's  line 
of  railway,  and  that  it  was  a  very  common 
occurrence  for  them  to  ride  moving  trains 
and  play  upon  the  cars,  and  there  was  evi- 
dence that  no  watchman  had  been  stationed 
at  the  playground  in  question,  and  that  no 
objection  to  this  practice  had  been  made. 
The  country  was  level  and  the  view  general- 
ly tmobstmcted. 


The  court,  after  giving  definitions  of  n%- 
llgence  and  contributory  negligence,  and  aft- 
er defining  appellant's  duty  to  exercise  or- 
dinary care  to  avoid  injury  to  children  In  the 
habit  of  playing  upon  and  riding  moving  cars, 
if  the  Jury  found  there  was  such  custom, 
the  court  further  gave  the  following  charge, 
which  is  objected  to:  "Bearing  In  mind  the 
foregoing  definitions  and  instructions,  if  you 
believe  and  find  from  the  evidence  that  the 
plaintiff,  Aaron  Cushmah,  at  the  time  and 
place  alleged  in  his  petition,  caught  and  held 
on  to  a  moving  train  then  and  there  being 
operated  by  the  servants  and  employee  of  de- 
fendant, and  while  so  holding  on  to  said 
moving  train  he  fell  under  the  wheels  of  the 
moving  cars,  and  received  the  injuries  com- 
plained of,  and  you  further  find  from  the 
evidence  that  the  servants  and  employes  op- 
erating said  train,  or  any  of  them,  knew  that 
the  plaintiff  had  or  would  catch  and  hold  on 
to  said  moving  train,  and  if  you  further 
find  and  believe  that  the  plaintiff  at  that 
time  was  incapable,  by  reason  of  his  age,  to 
understand  and  appreciate  the  danger  inci- 
dent to  his  catching  and  holding  on  to  said 
moving  train,  then  and  in  such  case,  if  you 
so  find  and  believe,  you  will  find  for  the 
plaintiff,  and  assess  his  damages  as  herein- 
after directed.  If  you  do  not  so  find  and  be- 
lieve from  the  evidence,  you  will  find  for  the 
defendant"  It  seems  apparent  without  dis- 
cussion that  the  clause  of  the  charge  quoted 
is  subject  to  the  objection  urged,  "that  it 
authorized  a  verdict  for  plaintiff  for  his  In- 
juries, regardless  of  whether  or  not  such  in- 
juries resulted  from  any  negligence  on  the 
part  of  defendant  or  its  employes."  It  is 
evident  that  the  court  made  appellant's  lia- 
bility conclusive  if  under  the  other  circum- 
stances submitted  In  the  charge  any  of  the 
employes  operating  the  train  "knew  that  the 
plaintiff  had  or  would  catch  and  hold  on  to 
said  moving  train."  The  evidence  perhaps 
raises  the  inference  that  one  or  more  of  the 
operatives  of  the  train  either  did  or  might  in 
the  exercise  of  ordinary  care  have  seen  the 
boys  after  they  left  the  Icehouse  with  the  evi- 
dent purpose  of  getting  upon  the  train,  and, 
if  any  halt  in  the  movement  of  the  train,  any 
warning  or  other  thing'  to  avoid  injury  to 
the  boys  was  done,  it  was  not  developed  in 
the  evidence,  but  nevertheless  it  was  for  the 
Jury,  and  not  the  court,  to  say  whether  any 
warning  or  effort  under  the  circumstances 
would  have  availed.  In  other  words,  a  neces- 
sary element  of  plalntUTs  recovery  was  neg- 
ligence on  appellant's  part  proximately  caus- 
ing the  final  result,  and  the  charge  manifestly 
took  this  issue  from  the  Jury,  because  of 
which  the  Judgment  must  be  reversed. 

Appellant  further  Insists  with  much  force 
that  the  evidence  conclusively  shows  that  it 
was  not  guilty  of  any  negligence,  and  that 
the  Judgment,  therefore,  should  be  reversed 
and  here  rendered  against  appellee.  The  sub- 
ject of  a  railway's  duty  to  trespassing  child- 
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ren  has  been  so  frequently  and  variously  dis- 
cussed In  adjudicated  cases  that  it  seems 
profitless  to  review  the  decisions  or  attempt 
to  draw  distinctions  available  here.  In  many 
cases  it  has  been  held  that  it  ia  not  the  duty 
of  a  railway  company  to  guard  Its  cars 
against  them.  See  3  Elliott  on  Railways,  S 
12C0,  and  authorities  cited  in  note  116,  and 
appellant  cites  in  support  of  its  contention 
the  case  of  St.  Lopls  Southwestern  Ry.  Co. 
V.  Davis  (recently  decided  by  the  Court  of 
Civil  Appeals  for  the  Sixth  District)  110  S. 
W.  939.  Every  case,  however,  we  think 
must  depend  for  the  most  part  on  Its  own 
peculiar  circumstances.  Many  autborities, 
and,  as  we  think,  the  better  reason,  always 
reciuire  those  engaged  in  a  dangerous  busi- 
ness to  at  least  exercise  ordinary  care  in 
conducting  such  business  to  avoid  loss  of 
life  or  limb  of  a  trespasser  even  when  a 
reasonable  probability  of  such  injury  is 
known,  or  where  in  the  exercise  of  ordinary 
care  It  would  have  been  known ;  and  we 
think  that  such  rule  is  unquestionably  to  be 
applied  in  the  protection  of  a  trespassing 
child  of  such  tender  years  as  to  be  devoid  of 
discretion,  and  that  might  be  reasonably  con- 
templated to  act  upon  the  childish  impulse  to 
assume  a  position  of  danger.  Railway  Co.  v. 
Abemathy,  28  Tex.  Civ.  App.  613,  68  S.  W. 
539 ;  OUls  V.  Railway  Co.,  31  Tex.  Civ.  App. 
601,  73  S.  W.  30;  Davis  v.  Railway  Co.,  92 
S.  W.  831 ;  Railway  Co.  v.  Edwards,  90  Tex. 
65,  36  S.  W.  430,  82  L.  R.  A.  825 ;  North  Tex. 
Const.  Co.  V.  Bostick,  98  Tex.  239,  83  S.  W. 
12. 

While  the  case  of  Railway  Co.  v.  Davis 
so  strongly  pressed  upon  us  In  behalf  of  ap- 
pellant Is  forceful,  we  yet  think  It  distin- 
guishable from  the  case  before  us  in  several 
particulars.  The  minor  there  in  question  was 
at  the  time  of  his  injury  of  somewhat  more 
mature  age.  He  had  been  warned  against 
riding  the  moving  train,  and  the  court  finds 
that  It  conclusively  appears  that  the  opera- 
tives of  the  train  did  not  know  that  he  had 
boarded  it  In  the  case  we  have,  however, 
Aaron  Cushman  was  but  about  six  years 
old  at  the  time  of  bis  Injury,  and  it  is  not 
even  contended  before  us  that  a  child  of  such 
tender  age  has  sufficient  discretion  to  under- 
stand the  danger  of  his  undertaking,  and, 
when  the  evidence  tending  to  show  the  long- 
continued  practice  of  the  little  boys  of  Dal- 
hart  to  jump  upon  and  ride  trains  is  consid- 
ered, together  with  the  unobstructed  view  of 
the  situation,  the  testimony  of  the  engineer 
that  he  saw  the  boys  so  near,  the  situation 
of  the  brakeman  upon  the  train,  the  absence 
of  any  denial  on  their  part  of  the  want  of 
observation  or  knowledge,  thus  raising  per- 
haps an  inference  that  they  not  only  saw  the 
little  boys  at  the  Icehouse,  and  hence  could 
have  reasonably  contemplated  the  action  tak- 
en by  them,  but  further  saw  them  after  a 
manifestation  of  their  purpose  to  get  upon 


the  moving  train,  with  other  circumstances, 
all  render  in  our  judgment  the  question  of 
negligence  chargeable  to  appellant  one  for  tlie 
jury. 

For  the  error  in  the  court's  charge,  the 
judgment  is  reversed,  and  the  cause  remanded. 


ST.  LOUIS,  I.  M.  &  S.  RX.  CO.  ▼.  GIL- 
BREATH. 

(Supreme  (3ourt  of  Arkansas.     Oct  26,  1908.) 

1.  Cabbiebs  (I  298*)— Cabbiaox  or  Fassen- 
GEBS— Obligation  or  Tbainmsr. 

Trainmen,  operating  a  freight  ^zain  carry- 
ing passengers,  must,  after  the  caboose  has  been 
drawn  np  to  a  station  to  receive  passengers, 
anticipate  the  presence  of  passengers  in  the  ca- 
boose and  exercise  care  not  to  injure  them.  . 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §S  1205,  1206 ;  Dec.  Dig.  |  208.*] 

2.  Cabbiebs  (|  847*)— Passes  qebs—Contbib- 
trroBY  Negligence — Question  fob  Juby. 

Whether  a  passenger  on  a  freight  train,  in- 
jured by  a  car  striking  the  caboose  while  un- 
coupled from  the  train,  was  guilty  of  contrib- 
utory negligence  because  he  was  standing  up  in 
the  caboose  at  the  time  of  the  accident,  notwith- 
standing a  notice  posted  therein  warning  passen- 
gers of  the  danger  of  standing  up,  held  for  the 
jury. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.   I  847.*] 

8.  Nboligence  (f  135*)— Contbibdtobt  Neg- 

UOBNCB— E  VI DBNCE . 

Contributory  negligence  must  be  proved, 
either  by  direct  evidence  or  by  evidence  of  cii^ 
cumstances  from  which  it  may  be  inferred. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent.  Dig.  »  275;  Dec  Dig.  §  135.*] 

4.  Cabbiebs  (J  844*)— iHjxraiES— Pabsengebs 

— COHTBIBDTOBT    NBaUGBNCB  —  EVIDENCE— 
SdFFICIBNOY- BUBDBN  OP  Pboof. 

A  bare  admission  of  a  passenger  on  a 
freight  train  that  he  was  standing  up  in  the 
caboose  when  injured  does  not  create  a  prima 
facie  case  of  contributory  negligence,  so  as  to 
cast  on  him  the  burden  of  proving  his  freedom 
therefrom. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  1399;   Dec.  Dig.  i  344.*] 

5.  Cabbiebs  (J  344*)— Passenqebs— Coktkib- 
UTOBY  Negligence— BuBDEH  of  Pboof. 

Where  negligence  of  a  carrier,  resalting  ia 
injury  to  a  passenger,  is  established,  the  burden 
is  on  it  to  prove  the  contributory  negligence 
Of  the  passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  <  1399;   Dec  Dig.  i  344.*] 

6.  Tbial  (g  260*)—lHSTRucnoN8— Refusal  op 
Instbuctions  Covbbed  bY  Chaboe. 

It  is  not  error  to  refuse  requested  instruc- 
tions covered  by  the  instructions  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  651;  Dec  Dig.  {  260.*] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty;   Jeptha  H.  Evans,  Judge. 

Action  by  L.  P.  OUbreath  against  the  St 
liOnls,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Afllrmed. 

Lovlck  P.  Miles,  for  appellant  Sam  R. 
Chew,  for  appellee. 


*For  otliar  msm  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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McGULLOCH,  J.  Appellee  boarded,  at 
Ozark,  Ark.,  the  caboose  of  a  local  freight 
train,  which  carried  passengers,  for  the  pur- 
pose of  taking  passage  to  Altus,  the  next 
station  on  appellant's  road.  When  he  en- 
tered the  caboose  It  was  standing  at  the 
station,  but  was  soon  pulled  down  to  the  east 
end  of  the  yards  and  uncoupled  from  the 
train  while  switching  was  being  done.  A 
car  was  backed  or  kicked  in  on  the  track 
where  the  caboose  was  standing,  and  struck 
It  with  such  force  that  appellee  was  thrown 
down  and  received  serious  injuries  to  his 
person,  for  which  he  sues  to  recover  dam- 
ages. He  testified  that  when  he  entered 
the  caboose  he  sat  down  on  one  of  the  sta- 
tionary seats  running  lengthwise  of  the  car, 
and  remained  seated  until  the  violent  Im- 
pact of  the  cars  threw  him  oft  the  seat  to 
the  floor.  It  threw  blm  a  distance  of  six 
or  eight  feet,  and  severely  bruised  his  head, 
shoulder,  and  hip  on  the  left  side  of  his 
body.  He  testified,  also,  that  the  cars  came 
together  with  great  and  unusual  force. 

Appellant  proved  that  a  printed  notice 
was  posted  In  the  caboose  warning  passen- 
gers of  the  danger  of  standing  up  while 
switching  was  being  done.  The  conductor 
and  one  of  the  brakemen  testified  that  ap- 
pellant stated  to  the  former,  immediately 
after  the  accident,  that  he  was  standing  up 
In  the  caboose  when  the  shock  came,  and 
he  was  thrown  down.  He  denied  having 
made  this  statement  The  evidence  tends 
to  establish  the  fact  that  the  conductor 
knew  that  appellee  had  entered  the  caboose 
as  a  passenger,  and  was  in  there  when  the 
other  car  was  backed  or  kicked  against  It 
with  extraordinary  violence.  But  whether 
he  actually  knew  of  appellee's  presence  or 
not,  he  was  operating  a  train  which  carried 
passengers,  the  caboose  had  Just  been  drawn 
up  to  a  station  for  the  purpose  of  receiving 
passengers,  and  he,  as  well  as  all  of  the 
other  trainmen,  were  bound  to  anticipate 
the  presence  of  passengers  aboard  the  ca- 
boose, and  to  exercise  care  not  to  injure 
them.  St.  Louis,  Iron  Mountain  &  South.  Ry. 
Co.  T.  Harmon,  85  Ark.  503,  109  S.  W.  295. 

The  court  refused  to  Instmct  the  Jury,  at 
appellant's  request,  that,  "if  the  plaintiff 
was  standing  up  at  the  time  the  cars  came 
together,  then,  -In  the  absence  of  any  ex- 
planation of  why  or  how  long  he  was  stand- 
ing, he  cannot  recover."  The  instruction 
was  properly  refused.  This  court  has  re- 
peatedly held  that  It  is  not  necessarily  negli- 
gence for  a  passenger  on  freight  train  to 
stand  up,  bnt  that  it  Is  generally  a  question 
for  the  Jury  to  decide  under  the  circumstan- 
ces disclosed  in  each  case.  Pasley  v.  Rail- 
way Co.,  83  Ark.  22,  102  S.  W.  387;  Rail- 
way v.  Brabbzson,  112  S.  W.  222;  Same  v. 
Richardson,  112  S.  W.  212. 

Contributory  negligence  Is  never  presumed 
from  the  mere  silence  of  the  record  as  to  the 


particular  circumstances,  but  must  be  proved, 
either  by  direct  evidence  or  by  evidence  of  cir- 
cumstances from  which  it  may  be  Inferred. 
A  bare  admission  on  the  part  of  a  passen- 
ger that  he  was  standing  up  when  Injured 
does  not  make  a  case  of  negligence  per  se, 
nor  create  a  prima  fade  case  of  negligence, 
so  as  to  cast  upon  him  the  burden  of  prov- 
ing the  circumstances  and  clearing  himself 
of  the  charge.  When  negligence  on  the  part 
of  the  carrier  is  established  by  evidence,  the 
burden  is  upon  the  carrier  to  prove  contrib- 
utory negligence  of  the  Injured  passenger. 
RaUway  Co.  v.  £>ubanks,  48  Ark.  460,  3 
S.  W.  808,  3  Am.  St  Rep.  245;  Same  v. 
Cavenesse,  48  Ark.  106,  2  S.  W.  505;  Hot 
Springs  St  Rd.  v.  HUdreth,  72  Ark.  572, 
82  S.  W.  245 ;  C,  O.  &  O.  Ry.  Co.  y.  Dough- 
ty, 77  Ark.  1,  91  S.  W.  768. 

Complaint  Is  made  at  the  refusal  of  the 
court  to  give  certain  other  Instructions  ask- 
ed by  appellant;  but  we  think  the  matters 
therein  contained  were  sufficiently  covered 
by  other  Instructions  given,  and  no  error 
was  committed. 

Judgment  affirmed. 


WRIGHT  V.   BOLTZ, 
(Supreme  Court  of  Arkansas.    Oct  26,  1908.) 

1.  Vendor  and  Pubchaseb  (8  33*)— Misbef- 
besentations  by  vendor— kiohts  of  pub- 

CHASEB. 

A  purchaser,  seeklni;  to  rescind  for  false 
representations,  must  show  that  he  was  induced 
to  purchase  thereby,  that  he  relied  thereon,  and 
had  a  right  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  f  33. •] 

2.  Vendor  and  Pubohabeb  (i  33*) — Misbep- 
BESENTATiOHB— Right  to  Rescind. 

A  purchaser  is  not  entitled  to  rescind  for 
misrepresentations  by  the  vendor  and  his  agents 
as  to  the  quantity  or  kind  of  timber  on  the  land 
and  as  to  the  land's  value  and  productiveness, 
where  he  availed  himself  of  abundant  oppor- 
tunity to  inspect  the  land  and  timber,  incluaing^ 
a  visit  during  a  crop  season. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  §  33.*] 

Appeal  from  White  Chancery  Court;  Jesse 
C.  Hart  Judge. 

Suit  by  W.  L.  Wright  against  S.  E.  Boltz. 
From  a  decree  for  defendant  on  his  cross- 
bill, plaintiff  appeals.  Reversed  and  remand- 
ed, with  directions. 

Cypert  &  Cypert  for  appellant  Rachela 
&  Johnston,  for  appellee. 

McCULLOCH,  J.  Appellant  owned  a  tract 
of  land  in  White  county.  Ark.,  containing 
861.55  acres,  farm  and  timber  land,  and  sold 
it  to  appellee  for  $17,600,  taking  In  exchange 
a  farm  In  Illinois  owned  by  tCppellee  at  the 
estimated  value  of  $7,000,  which  was  cred- 
ited on  the  purchase  price  of  the  Arkansas 
land.  There  was  a  mortgage  on  the  land 
for  $6,750,  executed  by  appellant,  whl^h  ap- 
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pellee  assumed,  and  that,  too,  was  credited 
on  the  purchase  price.  The  balance  of  the 
purchase  price  Is  evidenced  by  notes  execut- 
ed by  appellee,  which  are  recited  In  the  deed 
and  constitute  a  lien  on  the  land  conveyed. 
Appellant  instituted  this  suit  In  the  chancery 
court  of  White  county  to  enforce  his  Hen  on 
the  land,  as  vendor,  for  unpaid  accrued  inter- 
est on  the  notes  and  for  taxes  on  the  land, 
which  he  had  paid  In  order  to  protect  It  from 
sale;  and  appellee  filed  his  cross-complaint 
against  appellant,  seeking  to  cancel  the  sale 
on  the  alleged  ground  of  fraudulent  misrep- 
resentation on  the  part  of  the  vendor  and  his 
agent  concerning  the  value  of  the  land  and 
quantity  and  value  of  timber  thereon.  The 
chancellor  granted  the  relief  prayed  In  the 
cross-complalnt. 

Appellee,  up  to  the  time  that  he  purchased 
the  Arkansas  land,  resided  in  Clay  county, 
III.,  where  he  owned  and  occupied  a  small 
farm.  Appellant  lived  in  Missouri,  but  owned 
the  Arkansas  land,  and  placed  it  for  sale  In 
the  hands  of  a  real  estate  agent  or  broker 
named  Martin,  at  Searcy,  Ark. ;  the  land  be- 
ing situated  only  a  few  miles  distant  from 
that  place.  Correspondence  began  in  Febru- 
ary, 1904,  between  appellee  and  Martin  con- 
cerning the  sale  of  the  land,  and  continued 
up  to  the  consummation  of  the  trade,  which 
occurred  on  November  23,  1904,  at  a  meeting 
In  St  liouls  appointed  for  that  purpose  be- 
tween appellant  and  appellee.  Appellee  came 
to  Arkansas  In  March,  1904,  and  looked  at 
the  land,  and  returned  again  in  September, 
1904,  when  he  spent  two  or  three  days  and 
nights  on  the  place  inspecting  It  Appellant 
met  him  there  by  apilointmait  The  allega- 
tions of  the  cross-complaint  concerning  mis- 
representations made  by  appellant  and  his 
agent  Martin,  take  a  very  wide  range.  In- 
cluding, not  only  matters  affecting  the  lands 
sold,  but  also  the  manifold  snperlw  advan- 
tages afforded  to  those  who  are  fortnnate 
enough  to  live  In  this  state,  and  particularly 
In  the  locality  where  these  lands  are  situated. 
The  chancellor,  however,  based  his  decree 
on  a  finding  that  misrepresentations  were 
made  concerning  the  quantity  and  value  of 
the  timber  on  the  lands. 

We  are  of  the  opinion  that  the  decree  la 
not  correct.  It  is  well  settled  that  a  vendee 
of  land,  seeking  a  cancellation  of  the  sale  on 
account  of  alleged  false  representations  of 
his  vendor,  must  show  that  the  representa- 
tions induced  him  to  purchase,  that  be  re- 
lied upon  them,  and  had  the  right  to  rely 
upon  them  in  belief  of  their  troth.  Yeates 
V.  Pryor,  11  Ark.  58;  Matlock  v.  Reppy,  47 
Ark.  148,  14  8.  W.  646;  Neely  v.  Kembert 
71  Ark.  91,  71  S.  W.  259.  This  court  In 
Yeates  v.  Pryor,  supra,  laid  down  the  rule 
that  "misrepresentations,  in  order  to  afCect 
the  validity  of  the  contract  must  relate  to 
some  matter  of  Inducement  to  the  making 
of  the  contract  in  which,  from  the  relative 
position  of  the  parties  and  their  means  of  in- 
formation, the  one  must  necessarily  be  pre- 


sumed to  contract  upon  the  faith  and  trust 
which  he  reposes  In  the  representations  of 
the  other,  on  account  of  his  superior  infor- 
mation and  knowledge  in  regard  to  the  sub- 
ject of  the  contract;  for  if  the  means  of 
information  are  alike  accessible  to  both,  so 
that  with  the  ordinary  prudence  or  vigilance 
the  parties  might  respectively  rely  upon  their 
own  Judgment  they  must  be  presumed  to 
have  done  so."  And  this  court  in  Neely  v. 
Rembert  supra,  speaking  of  the  rule  charg- 
ing a  purchaser  of  land  who  has  bad  an  op- 
portunity to  Inspect  for  himself  with  "all 
the  knowledge  which  he  might  have  obtained 
had  he  pursued  the  inquiry  to  the  end,"  said: 
"One  ground  of  the  rule  Is  stated  to  be  the 
practical  impossibility,  in  any  Judicial  pro- 
ceeding, of  ascertaining  exactly  how  much 
knowledge  a  party  who  has  examined  before 
purchase  has  obtained  by  his  Inquiry,  and 
the  opportunity  which  a  contrary  rule  would  ■ 
give  to  a  party  of  repudiating  an  agreement 
or  other  transaction,  fairly  entered  Into,  with 
which  he  had  become  dissatisfied." 

The  evidence  discloses  the  fact  that  appel- 
lee twice  visited  the  lands  for  the  purpose 
of  Inspecting  them  In  contemplation  of  a  pur- 
chase, that  be  had  abundant  opportunity  to 
examine  the  lands  and  timber,  and  did  ex- 
amine them.  It  is  not  claimed  that  any  def- 
inite representation  was  made  to  him  as  the 
quantity  or  kind  of  timber  on  the  land.  He 
merely  states:  "Mr.  Martin  said  there  was 
enough  on  the  place  to  pay'  foe  It  and  Mr. 
Wright  said  in  St  Lonis  there  was  enough 
timber  on  the  place  to  pay  half  of  the  pur- 
chase money."  These  statements  were  ob- 
viously only  expressions  of  opinion,  not  in- 
tended to  be  taken  literally,  as  appellee  knew 
that  leas  than  half  of  the  land  was  unim- 
proved, and  could  not  have  relied  on  the 
statement  that  the  timber  was  worth  the 
whole  of  the  purchase  price,  or  even  half  of  It 

The  same  may  be  said  of  the  alleged  mis- 
representation concerning  the  value  and 
productiveness  of  the  land.  At  least  one  of 
his  visits  to  the  land  was  during  the  crop 
season,  and  he  was  invited  to  make  the  vis- 
it In  order  to  see  the  land  and  Judge  of 
its  productiveness.  That  he  availed  himself 
of  the  opportunity  shows  that  he  traded  on 
his  own  Judgment  rather  than  that  of  the 
vendor  and  bis  agent  liiat.he  was  infiuenc- 
ed  to  some  extent  by  the  too  favorable  opin- 
ion expressed  by  the  agent  concerning  the 
value  of  the  land  and  its  future  possibili- 
ties is  very  probable;  but  that  is  not  suffi- 
cient to  Justify  a  court  of  equity  in  setting 
aside  the  contract  of  sale.  Upon  the  whole, 
we  think  the  evidence  does  not  entitle  ap- 
pellee to  the  relief  sought 

The  decree  Is  therefore  reversed,  and  the 
cause  is  remanded  for  further  proceedings, 
and  with  directions  to  enter  a  decree  In  favor 
of  appellant  for  the  amount  found  to  be  due 
blm. 

HART,  J.,  disqualified. 
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ST.  LOUIS  &  S.  F.  R.  CO.  r.  STATE. 
(Supreme  Court  of  Arkansas.    Oct  26,  1908.) 

1.  coicmzscb  (i  83*)— douestio  comhebce  ot 

States. 

To  bring  a  transportation  of  freight. with- 
in the  control  of  a  state  as  a  part  of  its  do- 
mestic commerce,  the  subject  transported  mast 
be  for  the  entire  distance  carried  under  the  ex- 
clusiTe  jurisdiction  of  the  state. 

[£<d.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  i  26;  Dec.  Dig.  {  S3*] 

2.    GOIOCEBCE     (I     S3*)    —    "INTBB8TATB     COM- 
HXBOE." 

A  continuous  transportation  of  freight  be- 
tween points  within  a  state  is  "interstate  com- 
merce,''^ free  from  the  interference  of  the  state, 
where  a  part  of  the  route  is  outside  of  the  state 
because  of  the  unsafe  condition  of  a  bridge 
forming  a  part  of  the  line  of  road  in  the  state 
between  such  points. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  I  26;  Dec.  Dig.  {  33.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  3724-3731.] 

Appeal  from  Circait  Conrt,  Randolph 
County;    3.  W.  Meeka,  Jndge. 

Action  by  the  state  against  the  St  Lonls 
&  San  Francisco  Railroad  Company.  From 
a  Judgment  for  the  state,  defendant  appeals. 
Reversed,  and  action  dismissed. 

W.  F.  Evans  and  W.  J.  Orr,  for  appellant. 

BATTLE,  J.  The  state  of  Arkansas  seeks 
to  recover,  by  this  action,  of  the  St  Louis 
A  San  Fraxiclsco  Railroad  Company  the  pen- 
alty prescribed  by  statute  for  transporting 
freight  at  a  greater  rate  than  is  allowed 
liy  the  laws  of  this  state.  The  issues  In  tbe 
<;a8e  were  tried  upon  an  agreed  statement 
of  facts,  which  Is  as  follows: 

"It  Is  stipulated  and  agreed  that  at  all 
the  times  mentioned  In  tbe  complaint  tbe 
defendant  was  and  now  Is  a  railroad  cor- 
poration, organized  under  tbe  laws  of  tbe 
state  of  Missouri  and  operating  a  line  of 
road  In  and  through  the  counties  of  Clay, 
Greene,  Randolph,  Mississippi,  Poinsett,  Law- 
rence, Craigheat^  Sharp,  and  Fultoq,  In 
Arkansas,  and  through  many  counties  In 
MIssourL 

"That  prior  to  May  3,  1907,  it  operated 
a  line  of  road  through  Boxle  and  Cape 
Girardeau,  via  a  bridge  over  and  across 
Black  river  near  Pocahontas,  Ark.;  also 
a  line  between  Hoxle  and  Jonesboro,  this 
forming  a  line  between  Cape  Girardeau, 
Mo.,  and  Jonesboro,  Ark. ;  that  Pocahontas 
and  Blggers  are  stations  on  said  line. 

"That  prior  to  May  8,  1907,  defendant 
received  and  transported  car  load  shipments 
over  the  said  line  between  tbe  stations  of 
Blggers,  Pocahontas,  and  Jonesboro,  and 
other  stations,  over  said  bridge. 

"That  said  bridge  Is  the  property  of  the 
Randolph  County  Bridge  Company,  a  cor- 
poration organized  under  the  laws  of  Aik- 
ansas. 

"That  on  May  S,  1907,  said  bridge  was 


condemned  by  the  civil  engineers  as  unsafe 
for  the  passage  of  trains,  and  was  unsafe 
for  the  passage  of  trains  to  tbe  present 
time ;  that  since  May  3,  1907,  defendant  has 
transported  all  car  load  shipments  between 
Blggers  and  Jonesboro  and  Pocahontas  and 
Jonesboro  via  Poplar  Bluff,  Cape  Girardeau, 
or  Chaffee,  stations  in  Missouri,  and  via 
Big  Creek,  Ark.,  over  a  line  operated  by 
this  defendant  via  said  last-named  station, 
and  It  has  refused  to  route  any  car  load 
shipments  via  tbe  Pocahontas  bridge  over 
Black  river  because  of  the  unsafe  condition 
of  said  bridge. 

"That  it  has  applied  the  tariff  rates  es- 
tablished between  Pocahontas  and  Jones- 
boro, and  Blggers  and  Jonesboro,  via  Poplar 
Bluff  and  Cape  Girardeau,  and  not  the  tariff 
which  would  apply  between  Blggers,  Poca- 
hontas, and  Jonesboro  via  the  bridge. 

"That  it  has  not  since  May  3,  1907,  rout- 
ed any  car  load  shipments  between  tbe  last- 
named  places  via  the  Pocahontas  or  Black 
River  bridge,  or  via  Hoxle,  Ark. 

"Tliat  the  rates  charged  by  the  defendant 
since  May  3,  1907,  on  car  load  shipments 
via  its  line  through  Missouri  and  between 
Blggers,  Pocahontas,  and  Jonesboro  exceeds 
the  rates  fixed  by  the  Railroad  Commission 
of  Arkansas  and  In  force  during  said  period 
between  said  stations  via  the  Pocahontas 
or  Black  River  bridge." 

The  plaintiff  recovered  a  Judgment  for 
$500,  and  tbe  defendant  appealed. 

The  only  question  in  the  case  is,  were 
the  charges  appellant  was  authorized  to  make 
and  collect  for  transporting  freight  between 
the  points  named  above  controlled  by  the 
laws  of  Arkansas?  This  question  was  decid- 
ed In  Hanley  v.  Kansas  City  Southern  Rail- 
way Co.,  187  U.  S.  617,  23  Sup.  Ct.  214,  47 
L.  Ed.  333.  Tbe  facts  In  that  case  as  stated 
In  the  opinion  were  as  follows:  "The  plain- 
tiff owns  a  road  running  through  several 
states  and  territories.  The  road,  after  leav- 
ing Missouri,  runs  for  28  miles  and  a  frac- 
tion through  Arkansas  to  the  dividing  line 
between  tliat  state  and  tbe  Indian  Territory, 
th^i  nearly  128  miles  in  tbe  territory,  and 
then  over  117  miles  in  Arkansas  again 
to  Texas.  There  is  also  a  branch  line  run- 
ning from  Ft.  Smith,  in  Arkansas,  to  Splro, 
In  the  Indian  Territory,  about  a  mile  of 
which  Is  In  the  state  and  15  In  the  territory ; 
and  there  are  other  branches.  Goods  were 
shipped  from  Ft.  Smlt^,  by  way  of  Splro 
and  the  road  In  tbe  Indian  Territory,  to 
Grannis,  in  Arkansas,  on  a  through  bill  of 
lading ;  the  total  distance  being  a  little  more 
than  52  miles  In  Arkansas  and  nearly  64  In 
the  Indian  Territory.  For  this  tbe  railroad 
charged  a  sum  in  excess  of  the  rate  fixed  by 
the  railroad  commissioners,  and  was  sum- 
moned before  them  under  the  state  law.  The 
commissioners  decided  that  tbe  company  was 
liable  to  a  penalty  under  tbe  state  statute. 
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assert  their  right  to  fix  ratto  for  continuous 
transportation  between  two  points  In  Arkan- 
sas, even  when  a  large  part  of  the  route  is 
outside  the  state,  through  the  Indian  Terri- 
tory or  Texas,  and  Intend  to  enforce  compli- 
ance with  these  rates."  The  court  held  that 
the  transportation  of  the  goods  In  that  case 
was  Interstate  commerce,  and  was  under  the 
regulation  of  Congress,  free  from  Interfer- 
ence by  the  state  of  Arkansas,  and  that  "to 
bring  the  transportation  within  the  control 
of  the  state,  as  part  of  Its  domestic  com- 
merce, the  subject  transported  must  be"  for 
the  entire  distance  carried  "under  the  exclu- 
sive jurisdiction  of  the  state." 

Following  Hanley  v.  Kansas  City  Southern 
Ry.  Co.,  we  hold  that  the  transportation  of 
goods  in  this  case  was  interstate  commerce, 
and  was  under  the  regulation  of  Congress, 
free  from  the  Interference  of  the  state  of 
Arkansas,  and  that  no  penalty  Is  recoverable 
In  this  action. 

Judgment  is  reversed,  and  the  action  dis- 
missed. 


ST.  LOUIS,  I.  M.  &  S.  RY.  CO.  T.  LAVEN- 

DUSKY. 
(Supreme  Court  of  Arkansas.     Oct  26,  1908.) 

1.  Railboads    {}    892*)— Injury    to    Pedbs- 

TRIANS— UNAUTHOBIZKD  ACIS— LIABILITY  OF 

Company. 

A  railroad  company  is  not  liable  for  injury 
to  a  pedestrian  walking  through  its  yards,  caus- 
ed by  a  yard  master  tlirowiog  coal  from  a 
freight  car  in  violation  of  company  rules; 
that  act  ttelng  beyond  the  scope  of  bis  employ- 
ment and  not  being  beneficial  to  the  company. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  902 ;  Dec.  Dig.  i  392.*] 

2.  Railboads    (§    359*)  —  Tbespassebb    on 
Tracks— Who  are. 

One  walking  along  a  path  in  a  railway  yard, 
not  a  public  highway,  was  a  trespasser. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig,  <  1238;  Dec.  Dig.  f  3n&.*] 

3.  Railroads  (J  392*)— Trespassers  —  Doty 
OF  Company. 

The  rule  making  railway  companies  liable 
for  injuries  to  trespassers  caused  by  failing  to 
exercise  ordinary  care  to  avoid  injuring  them 
after  their  perilous  situation  lias  l>een  discov- 
ered does  not  apply,  where  the  servant's  acts 
causing  the  injury  are  beyond  his  autliority. 

[BM.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig,  {  902;  Dec.  Dig.  §  392.*! 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty; Jeptha  H.  Evans,  Judge. 

Personal  injury  action  by  Stanley  Laven- 
dusky,  by  his  next  frlen^  Antony  Laven- 
dusky,  against  the  St  Louis,  Iron  Iklountaln 
&  Southern  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed, and  remanded  for  new  trial. 

Walter  Lavendusky,  a  lad  about  nine  years 
old,  was  walking  by  the  side  of  appellant's 
railroad  track  In  its  yards  at  the  tovm  of 
Denning,  Ark.  While  Lavenduslcy  was  thus 
walking,  the  yard  master  of  appellant  threw 


from  one  of  its  freight  cars  as  It  passed  along 
the  track  a  large  lump  of  coal,  which  struck 
the  lad  upon  his  head,  severely  Injuring  him. 
An  eyewitness  testified  that  the  yard  master 
was  looking  down  towards  young  Lavendusky 
when  he  threw  the  coal  off.  It  was  shown 
that  the  switch  or  yard  crew  of  appellant 
threw  coal  oft  its  cars  near  where  one  Kelly 
lived  "pretty  often,"  and  that  this  had  been 
done  for  a  year  or  two.  The  witness  ex- 
plained that  the  crew  would  throw  the  coal 
off  "sometimes  every  day,  and  then  again 
they  would  check  up,  and  not  throw  off  any 
for  a  few  days,  and  then  they  would  go  to 
throwing  it  off  again."  It  was  shown  that 
after  the  cars  were  loaded  with  coal  they 
were  taken  down  Into  appellant's  yard.  The 
cars  were  under  the  supervision  of  appel- 
lant's yard  master.  The  coal  on  the  cars  did 
not  belong  to  the  yard  master,  but  to  the  par- 
ties to  whom  It  was  billed.  Neither  the 
yard  master,  nor  any  switchman,  nor  any  one 
connected  with  the  yard  service,  had  any  au- 
thority to  throw  coal  from  the  cars.  When 
this  was  done,  it  was  In  direct  violation  of 
the  rules  of  the  company.  It  was  not  done 
for  the  benefit  of  appellant.  When  Laven- 
dusky was  injured,  he  was  in  a  path  along 
the  railroad  "where  all  the  people  passed." 
He  was  about  10  or  15  yards  from  the  pub- 
lic road.  These  are  the  undisputed  facts, 
upon  which  appellee  recovered  a  judgment 
against  appellant  for  $2,600t' which  this  ap- 
peal seeks  to  reverse. 

Lovlck  P.  Miles,  for  appellant 

WOOD,  J.  (after  stating  the  facts  as  above).. 
It  was  beyond  the  scope  of  the  employment 
of  the  yard  master  to  throw  coal  from  appel- 
lant's car  in  the  manner  shown  by  the  evi- 
dence. Appellant  had  not  invested  him  with 
such  authority,  either  real  or  apparent  The 
act  was  not  for  the  benefit  of  appellant,  and. 
was  a  tort,  for  which  appellant  was  not  lia- 
ble. St.  L.,  (.  M.  &  S.  Ry.  Co.  V.  Grant,  75 
Ark.  579,  88  S.  W.  580,  1183 ;  St  L.  S.  W. 
Ry.  Co.  V.  Bryant,  81  Ark.  369,  99  S.  W.  693  ; 
Railway  Co.  v.  Boiling,  59  Ark.  395,  27  S.  W. 
402. 

The  evidence  does  not  show  that  Laven- 
dusky was  upon  the  public  highway.  It  is 
not  shown  that  the  path  where  he  was  at  the 
time  of  his  injury  was  a  part  of  the  public 
highway.  He  was  therefore  a  trespasser. 
Adams  v.  St  L.,  I.  M.  &  S.  Ry.  Co.,  83  Ark. 
300, 103  S.  W.  725 ;  St  L.,  L  M.  &  S.  Ry.  Co. 
T.  Wilkerson,  46  Ark.  613.  The  appellant 
owed  him  no  positive  duty  to  exercise  ordi- 
nary cai'e  to  protect  him  from  Injury.  The 
doctrine  that  railway  companies  are  liable 
for  injuries  to  trespassers  caused  by  failing 
to  exercise  ordinary  care  to  avoid  injuring 
them  after  their  perilous  situation  has  beeu 
discovered  can  have  no  application  in  cases- 
where  the  servant's  acts  causing  the  injurles- 
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are  beyond  the  scope  of  their  employment 
The  case  of  Fletcher  v.  Baltimore  &  P.  Ry. 
<!o.,  168  U.  S.  135,  18  Sup.  Ct.  36,  42  L.  Ed. 
411,  relied  npon  by  appellee.  Is  not  In  point 
Fletcher,  the  plaintiff  in  error,  at  the  time  of 
his  injury  was  upon  a  street  crossing,  where 
be  bad  the  rl^ht  to  be,  and  where  the  com- 
pany owed  hiin  tbe  duty  to  exercise  ordinary 
care  to  avoid  injuring  him.  Likewise,  in  tbe 
case  of  St  L.  S.  W.  Ry.  Co.  v.  Underwood,  74 
Ark.  610,  86  S.  W.  804,  the  party  injured  was 
upon  the  public  street.  Other  reasons,  also, 
distinguish  these  and  other  cases,  relied  upon 
by  counsel  for  appellee  In  his  oral  argument, 
from  the  case  at  bar. 

For  tbe  reasons  expressed,  the  judgment  is 
reversed,  and  the  cause  Is  remanded  for  a 
sew  trial. 


BAKER  V.  STATE. 
(Supreme  Court  of  Arkansas.     Oct  26,  1008.) 

1.  Pebjubt  (I  83*)— FixsriT  of  Tkstimont— 
Evidence. 

On  a  trial  for  perjury,  based  on  accused 
falsely  testifying  that  a  note  executed  by  him 
was  accommodation  paper,  the  recital  in  tbe 
note  that  it  was  given  for  a  valuable  consld- 
-eration  is  not  sufficient  to  establish  the  falsity 
of  the  testimony,  though  it  may  be  considered 
in  corroboration  of  direct  evidence  of  falsity. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent.  Dig.  »  123;   Dec.  Dig.  8  33.*] 

2.  PEEjtTRY  (8  31*)— Falsity  or  Testimont— 
Evidence. 

On  a  trial  for  perjury,  the  falsity  of  the 
testimony,  which  is  tbe  basis  of  the  accusation, 
must  be  affirmatively  proven. 

[Ed.  Note. — For  other  cases,  see  Perjury,  Dec. 
Dig.  I  31.»] 

3.  Pebjuby  (I  33*)— Falsity  or  Testimony- 
Evidence. 

On  a  trial  for  perjury,  based  on  accused 
falsely  testifying  In  a  civil  action  that  at  the 
time  be  executed  a  note  to  a  bank  he  obtained  a 
receipt  from  tiie  cashier  stating  that  the  note 
was  accommodation  paper,  the  state  offered  no 
•evidence  that  a  receipt  was  not  given,  but  show- 
-ed  that  after  the  cashier  had  absconded  the  at- 
torney for  accused  procured  a  duplicate  receipt. 
Accused  testified  that  he  had  found  the  original 
and  had  exhibited  It  at  the  trial  of  the  civil  ac- 
tion. It  was  not  proved  that  this  testimonjr 
was  false  and  that  ne  had  exhibited  the  dupii- 
-cate.  One  who  had  been  attorney  in  the  civil 
action  testified  that  the  copy  of  the  receipt  ex- 
hibited by  accused  varied  from ,  the  duplicate 
produced  by  the  state.  Held,  that  the  failure 
of  accused  to  exhibit  on  his  trial  either  the  orig- 
inal or  duplicate  receipt  affected  only  the  cred- 
ibility of  his  testimony,  and  was  not  evidence 
of  the  falsity  of  the  testimony  in  the  civil  a<^ 
tion. 

[Ed.  Note. — For  other  cases,  see  Perjury,  Cent 
Dig.  i  123 ;    Dec.  Dig.  {  33.*] 

Appeal  from  Circuit  Court  Sevier  County; 
Jas.  S.  Steel,  Judge. 

H.  N.  Baker  was  convicted  of  perjury,  and 
be  appeals.  Reversed,  and  remanded  for  new 
trial. 

Wm.  F.  Klrby,  Atty.  Gen.,  and  Daniel 
Taylor,  Aflst  At^.  Gen.,  for  the  State. 


Mcculloch,  J.  Appellant  H.  N.  Baker, 
was  Indicted  by  the  grand  jury  of  Polk  coun- 
ty for  the  crime  of  perjury,  alleged  to  have 
been  committed  by  giving  material  false  tes- 
timony In  the  trial  of  a  civil  action  pending 
In  the  circuit  court  of  that  county  wherein 
J.  H.  Skillem,  as  receiver  of  the  Howard 
County  Bank,  was  plaintiff,  and  said  H.  N. 
Baker  was  defendant  A  trial  of  tbe  case, 
on  change  of  venue,  in  the  circuit  court  of 
Sevier  county,  resulted  In  conviction  of  the 
accused,  and  he  appealed  to  this  court 

The  facts  of  the  case  are  as  follows:  On 
September  2,  1902,  appellant  executed  to 
the  Howard  Comity  Bank,  of  Nashville,  Ark., 
tfis  negotiable  promissory  note  In  due  form 
for  the  sum  of  $568.30,  payable  90  days  after 
date.  Tbe  bank  was  subsequently  adjudged 
to  be  Insolvent  and  its  assets  were  placed  in 
the  hands  of  a  receiver.  Skillem  was  ap- 
pointed as  receiver,  and  Instituted  an  action 
at  law  against  appellant  to  recover  the 
amount  of  tbe  note.  On  the  trial  of  that 
case  appellant,  In  support  of  bis  defense  to 
the  action,  testified  that  there  was  no  con- 
sideration for  the  note,  that  be  executed  It 
to  the  bank  as  accommodation  paper  to  en- 
able it  to  use  the  note  as  collateral  to  bor- 
row money  on,  and  that  at  the  time  of  the 
execution  of  the  note  the  cashier  of  the  Jbank, 
one  D.  P.  Terry,  executed  to  him  a  written 
receipt,  which  he  exhibited  to  the  trial  jury, 
stating  that  the  Instrument  was  an  accommo- 
dation note.  This  is  tbe  testimony  that  Is 
alleged  to  be  false,  and  Its  material  bear- 
ing upon  the  Issue  involved  In  that  case  Is 
obvious.  It  Is  sufilclentiy  proved  that  the 
appellant  gave  the  testimony  above  recited  in 
the  trial  of  said  civil  action,  and  that  he  ex- 
hibited to  the  jury  a  writing  which  he  tes- 
tified was  the  receipt  given  him  by  Terry, 
the  bank  casMer,  at  the  time  he  executed  the 
note,  stating  that  tbe  note  was  executed  as 
accommodation  paper.  The  defect  in  the 
evidence  is  in  Its  failure  to  establish  the 
falsity  of  appellant's  testimony. 

It  will  be  seen  that  the  alleged  false  testi- 
mony consists  of  two  statements:  One,  that 
the  note  was  executed  for  accommodation; 
and  the  other,  that  the  cashier  gave  appel- 
lant at  the  time  a  written  receipt  showing 
that  It  was  accommodation  paper.  There  Is 
no  evidence  at  all  In  this  record  that  the 
statement  in  the  first-named  particular  was 
false.  No  testimony  at  all  was  introduced 
by  the  state  tending  to  show  that  the  note 
was  not  in  fact  given  as  accomodation  paper. 
The  note  was  introduced,  reciting  on  Its  face 
that  it  was  given -for  a  valuable  considera- 
tion, and  that  would  have  been  legally  su£B- 
cient  in  a  civil  action  to  sustain  a  recovery 
for  the  amount  of  the  note,  even  in  the  face 
of  appellant's  testimony  that  It  was  In  fact 
given  as  accommodation  paper  and  without 
consideration;  but  in  a  criminal  prosecution 
for  perjury  the  recitals  of  the  note  do  not 
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prove  tbe  falsity  of  appellant's  testimony.  It 
'Will  not  do  to  say  that  the  mere  recitals  of 
tbe  note  are  sufficient  to  convict  the  appel- 
lant of  falsely  swearing  in  contradiction  of 
those  recitals.  The  recitals  might  be  con- 
sidered in  corroboration  of  some  direct  tes- 
timony of  the  falsity  of  appellant's  testimony; 
but  they  are  not  sufficient  to  establish  Its 
falsity.  In  prosecutions  for  perjury,  the  fal- 
sity of  the  testimony  which  is  the  basis 
of  the  accusation  must  be  afBrmatlvely  prov- 
ed. In  Blevlns  v.  State,  85  Ark.  195,  107  &. 
W.  893,  we  said:  "Tbe  falsity  of  the  testi- 
mony is  a  material  ingredient  of  the  offense. 
It  is  the  gist  of  the  offense,  and  must  be 
proved  as  alleged.  The  mere  Improbability  of 
the  truth  of  the  testimony  given,  without  af- 
firmative proof  of  its  falsity,  is  not  sufficient. 
In  a  prosecution  for  perjury,  to  establish  its 
falsity." 

Nor  Is  there  any  proof  that  the  cashier 
did  not  give  the  receipt  testified  to  by  ap- 
pellant Neither  Terry,  the  cashier,  nor  any 
other  witness,  was  introduced  to  show  that  a 
receipt  was  not  given.  The  state  Introduced 
testimony  to  the  effect  that,  after  Terry 
absconded  and  fled  to  Mexico,  appellant, 
through  the  latter's  attorn^  (who  was  also 
appellant's  attorney  in  the  civil  action),  pro- 
cured from  Terry  a  receipt,  which  he  claim- 
ed was  a  duplicate  of  the  one  given  at  the 
time  of  tbe  execution  of  the  note,  and  paid 
blm  $50  to  execute  tbe  duplicate.  But  ap- 
pellant testifies  that  he  found  the  original, 
and  that  it  was  the  original  which  he  ex- 
hibited at  the  trial  of  the  civil  action.  It 
is  not  proved  that  this  was  false,  and  that 
appellant  exhibited  the  so-called  duplicate, 
which  he  obtained  from  Terry  while  in  Mexi- 
co. One  of  the  attorneys  for  the  plaintiff 
in  the  civil  action  testified  In  the  trial  of 
the  present  case  that  at  the  former  trial  he 
copied  precisely  the  receipt  exhibited  by  ap- 
pellant; but  the  copy  which  he  made  varies 
from  the  copy  of  the  duplicate  adduced  by 
the  state  in  evidence,  in  that  the  former 
copy  contains  several  words  which  do  not 
appear  in  the  latter.  The  Identical  paper 
which  appellant  exhibited  at  the  trial  of  the 
civil  action  was  not  filed  as  a  part  of  the 
record  of  that  case,  and  appellant  did  not,  at 
the  trial  of  the  present  case,  produce  either 
the  original,  which  he  claimed  that  Terry 
gave  him  when  be  executed  the  note,  or  the 
duplicate,  which  Terry  sent  him  from  Mexico. 
His  failure  to  do  so,  however,  affected  only 
the  credibility  of  bis  testimony  in  the  pres- 
ent trial,  and  did  not  tend  to  establish  the 
falsity  of  his  testimony  in  the  trial  of  the 
civil  action.  It  gives  his  story  an  appearance 
of  Improbability,  but  does  not  furnish  af- 
firmative proof  of  its  falsity.  It  might  serve 
as  corroboration,  if  there  was  any  direct  evl- 
'  dence  of  the  falsity  of  his  testimony;  but  it 
is  not  affirmative  evidence  of  the  falsity  of 
the  testimony  given  at  the  trial  of  the  civil 


action.  We  therefore  find  no  evldoice  upon 
which  the  verdict  of  conviction  can  be  sus- 
tained, and  the  Judgment  must  be  reversed. 

There  are  numerous  other  assignments  of 
error  in  the  motion  for  new  trial;  bat,  as 
appellant's  counsel  has  not  favored  us  with 
an  argument  of  the  other  question  relied  on 
for  a  reversal,  we  need  not  discuss  them. 

On  account  of  the  legal  insufficiency  of  the 
evidence,  the  Judgment  of  conviction  la  re- 
versed, and  the  cause  is  remanded  for  a  new 
trial. 


MULLINS  et   al.   v.   COLUMBIA  COUNTY 
BANK. 

(Supreme  Onrt  of  Arkansas.     Oct.  26,  1906.) 

1.  Tbiai.  (I  412*)— RcoKPTiON  or  Eviokncb— 
SacoRDABT  BviDBRCB— Waives  or  Cordi- 
TiONS  or  AoiassioK. 

Plaintiff  waived  the  conditions  precedent 
to  the  admissibility  of  secondary  evidence  of  tbe 
contract  evidencing  the  transaction  in  question 
on  the  part  of  defendant,  where  it  Introduced 
copies  of  tbe  contract,  which  were  competent 
secondary  evidence;  it  not  having  possession  of 
the  original. 

[Ed.  Note.— For  other  coses,  see  Trial,  Cent. 
Dig.  i  976;   Dec.  Dig.  |  412.»] 

2.  APPEAL  AND  Ebbob  (§  302*)— Rksebvatior 
or  Gbodnds  of  Revibw— Motion  fob  New 

TBIAL  —  SCFFICIENCT      OF      STATEUEITT      OP 

Gbounob. 

Where  an  exception  was  taken  to  a  roling 
excluding  from  the  jury  part  of  a  deposition  aft- 
er it  had  been  read,  wnich  was  the  only  evi- 
dence excluded,  and  the  motion  for  a  new  trial 
urged  error  in  excluding  "Exhibit  0,"  attached 
to  the  deposition,  but  concluded  "that  the  evi- 
dence excluded  was  admission  (adduced)  by  the 
plaintiff,  which  could  not  be  withdrawn  and  be- 
came a  part  of  the  evidence  In  the  cause  when 
filed,"  the  motion  was  sufficiently  sjiecific  to  in- 
clude as  a  ground  the  court's  ruling  in  exclud- 
ing all  the  portion  of  the  deposition  not  admit- 
ted. 

[TM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1747;   Dec.  Dig.  1 802,*] 

Appeal  from  Circuit  (Jonrt,  Columbia  Coun- 
ty;  G.  W.  Hays,  Judge. 

Action  by  the  Columbia  County  Bank 
against  J.  E.  Mulllns  and  another.  There 
was  a  directed  verdict  for  plaintiff,  and  de- 
fendants appeal.  Reversed,  and  remanded 
for  a  new  trial. 

Stevens  &  Stevens,  for  appellants.  McKay 
&  Lite,  for  appellee. 

BATTLE,  J.  The  Columbia  County  Bank 
instituted  an  action  against  J.  E.  Mulllns  and 
U.  C.  Mulllns  on  two  promissory  notes  exe- 
cuted by  tbe  defendants  to  the  order  of  3. 
G.  Kamer  for  $147  each  and  transferred  by 
payee  to  the  plaintiff.  The  defendants  an- 
swered, and  alleged,  in  part,  as  a  defense 
thereto,  that  the  notes  were  given  by  them  in 
payment  of  "patent  right  territory"  and  "were 
not  executed  upon  a  printed  form  showing 
upon  their  faces  that  they  were  executed  in 
consideration  of  said  patent  right  territory," 
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as  Is  required  by  sections  512,  613,  and  S14 
of  Klrby's  Digest  of  the  Statutes  of  Ar^ 
kaztsas. 

Tbe  Issues  In  the  case  were  tried  by  a  Jury. 
The  notes  sued  on  did  not  show  on  their 
faces  for  what  they  were  given.  The  deposi- 
tion of  J.  C.  Kamer,  to  whom  the  notes  were 
executed,  which  was  taken  by  agreement,  up- 
on interrogatories,  to  be  read  as  evidence  in 
bebalf  of  plaintiff,  was  read  as  evidence  by 
plaintiff  in  the  trial.  He  testified  that  the 
notes  sued  upon  were  executed  by  the  de- 
fendants to  him,  and  further  testified  upon 
interrogatories,  In  part,  as  follows: 

"Q.  Did  you  execute  to  him  [them]  a  re- 
ceipt tor  these  two  notes? 

"A.  Tes. 

"Q.  Does  this  receipt  show  in  full  for  what 
these  notes  were  given? 

"A.  Yes. 

"Q.  If  you  executed  to  them  a  receipt,  will 
you  attach  a  copy  of  same,  marked  'Exhibit 
B,'  and  make  it  a  part  of  your  deposition? 

"A.  I  have  done  so. 

"The  following  is  the  receipt,  marked 
"Exhibit  B" : 

"  'Received  from  J.  B.  and  U.  C.  Mulllnstwo 
hundred  and  ninety-four  dollars  in  full  pay- 
ment for  seventy  royalty  checks  for  $4.20 
each,  being  advanced  royalty  on  Kamer  sash 
locks,  the  purpose  of  which  is  to  carry  locks 
in  stock  ready  for  shipment  to  such  points 
in  the  United  States  as  they  may  direct 
'"[Signed]    Jo  C.  Kamer.' 

"Q.  Did  yon  employ  them  to  represent  yon 
in  tbe  sale  of  Kamer  sash  locks? 

"A.  Yes. 

"Q.  Did  7on  have  a  written  contract  to 
that  effect? 

"A.  Yes. 

*'Q.  If  so,  will  yon  please  attach  a  blank 
copy  of  that  contract,  marked  'Exhibit  C,' 
and  make  it  a  part  of  your  deposition? 

"A.  I  have  done  so;  that  is,  I  attach  an 
exact  copy  of  the  printed  part,  which  con- 
tains the  terms  of  the  agreement  I  do  not 
remember  names  of  counties,  etc.,  and  cannot 
fill  blanks. 

"Eizblblt  G  Is  In  the  following  words  and 
figures: 

"  "This  Is  to  certify  that  Jo  G.  Kamer,  of 
Mexla,  Texas,  is  the  exclusive  owner  of  let- 
ters patent  No.  686,673,  for  an  Improved  auto- 
matic window  lock  to  be  hereafter  known  as 
tbe  "Kamer  sash  lock."     I  have  therefore 

this  day  appointed   or   legal 

representatives,  sole  and  exduslve  agents  for 
tbe  sale  of  the  Kamer  sasb  lock  in  the  coun- 
ty of ,  state  of ,  In  which  to  be- 
gin work,  and  from  one  year  from  date  here- 
of I  hereby  authorize  said  agent  to  order 
locks  from  Nidcel  Manufacturing  Co.,  of  Mor- 
ris, m.,  and  I  Join  said  manufactiu'ers  in 
agreeing  to  fomlBb  said  agents  all  the  sash 

locks may  order  at  the  price  of  one 

dollar  and  seventy  cents  ($1.70)  per  dozen, 
according  to  my  contract  with  them  for  fur- 
nishing the  goods,  a  copy  of-  which  is  hereto 


attached.     I   further   agree  that  for  every 

sixty  dozen  locks  ordered  by  said  agent 

shall  have  exclusive  control  of  an  additional 
county  for  one  year  from  date  of  selection, 

such  election  to  be  made  by and  upon 

any  unoccupied  county  In  the  United  States, 
and  I  agree  to  furnish with  well-set- 
tled counties  to  select  from  five  years  from 
date  hereof.  Said  agent  having  full  au- 
thority to  sublease  any  field  accumulated  un- 
der this  contract  for  one  year  from  date  of 
selection.  shall  also  have  equal  priv- 
ilege with  other  agents  of  selling  the  Kamer 

sash  locks  in  the  counties  of  ,  state 

of ,  for  one  year  from  date. 

"  'I  further  agree  to  furnish  free  of  charge 
one  perfect  model,  one  hundred  order  blanks, 
and  one  hundred  cards  with  which  to  begin 

work  on  or  before day  of A. 

D.  19. .. 

"'It  is  understood  that  for  having  leased 
the  above  field,  and  for  any  privileges  which 
said  agent  may  enjoy  under  this  contract 

I  make  no  requirement  of whatever 

further  than  that agrees  to  use  ordi- 
nary diligence  In  selling  said  goods,  and  for 
not  less  than  tbe  established  retail  price  of 
fifty  cents. 

"'Given  imder  my  hand  this  day 

of ,  A.  D.  19...' 

"Q.  For  what  were  these  notes  given  by 
them  to  you? 

"A.  For  coupons. 

"Q.  Did  you  furnish  them  with-  coupon 
checks  upon  the  Nidcd  Manufacturing  Com- 
pany, of  Morris,  III.,  for  the  amount  of  these 
notes  with  which  to  pay  the  said  Nldcel  Man- 
ufacturing Company  as  much  as  36  cents  per 
dozen  on  every  dozen  'Kamer  sash  locks' 
tliat  might  be  ordered  by  them  from  the 
Nickel  Manufacturing  Company? 

"A.  Yes. 

"Q.  If  so,  will  you  please  attach  a  copy 
of  said  book  of  coupon  checks,  marked  'Ex- 
hibit D,'  and  make  same  a  part  of  your  dep- 
osition? 

"A.  I  have  so  marked  and  attached  one  out 
of  said  book  containing  70.  They  are  all 
alike. 

"Exhibit  D  is  as  follows: 

"'Morris,  lU., 

"  'Nickel  Manufacturing  Co.,  Morris,  III. 

"  'Upon  presentation  of  this  check,  duly  In- 
dorsed by  one  of  my  authorized  managing 
agents,  yon  will  accept  the  same  in  payment 
of  35  cents  per  dozen,  on  12  dozen  Karner 
sash  locks  at  the  price  of  $1.70  per  dozen, 
and  charge  the  same  to  my  account  on  roy- 
alty. .  [Signed]    Jo  C.  Kamer.' 

"Q.  Who  manufactured  the  Kamer  sash 
lo<^? 

"A.  The  Nickel  Manufacturing  Co.,  of  Mor- 
ris, 111. 

"Q.  Are  they  the  sole  manufacturers  of 
this  lock? 

"A  Yes. 

"Q.  Is  tbe  Nickel  Manufacturing  Company 
under  contract  with  you  to  manufacture  the 
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Earner  nsh  lock  for  joa  and  yonr  agents, 
under  j-onr  q>eci^  manager's  contract,  and 
to  furnish  same  to  yon  and  your  agents  at 
$1.70  Iter  dozen,  receiring  your  conpon  cbedc 
for  $120  as  part  payment  on  each  12  dozen 
locks  so  ordered? 

"A.  Yes." 

J.  C.  McNeill,  cashier  of  the  plaintiff,  was 
then  introduced  by  plaintiff  as  a  witness, 
and  be  testified  sabstantlally  as  follows: 
"Said  be  was  cashier  of  the  Colnmbia  County 
Bank,  and  had  been  for  some  years ;  •  •  • 
was  cashier  of  the  bank  in  April,  1904;  said 
the  two  notes  execnted  on  the  27th  day  of 
April.  1904.  by  X  E.  &  V.  C.  Mnnins  to  J.  C. 
Earner,  were  bought  by  the  Columbia  Coun- 
ty Bank  for  a  valuable  consideration  before 
maturity,  in  the  regular  course  of  business, 
without  any  notice  that  they  were  given  for 
a  patented  instrument  or  for  patent  right  ter- 
ritory, and  tiiat  the  bank  was  the  owner  of 
the  notes,  and  was  at  the  time  the  suit  was 
brought"    The  plaintiff  then  dosed. 

Tlie  defendants  ttien  introduced  V.  C.  Mul- 
lins,  one  ot  them,  as  a  witness,  and  asked 
him  what  was  the  contract  between  defend- 
ants and  Earner  upon  which  the  notes  sued 
upon  were  based;  and  he  said  there  was  a 
written  contract,  but  he  did  not  have  it,  but 
J.  E.  Mullins  did,  and  be  (witness)  did  not 
know  what  had  become  of  it  Upon  objec- 
tion of  the  plaintiff  the  court  refused  to  allow 
him  to  answer  the  question.  Defendants  then 
asked  witness  "if  J.  C.  Earner  furnished  a 
model  and  100  order  blanks  with  which  to 
begin  work  as  set  ont  in  Exhibit  C  to  his 
deposition.  The  court  refused  to  permit  de- 
fendants to  ask  the  witness  any  question 
pertaining  to  the  contract  between  the  par- 
ties, or  of  the  consideration  of  the  notes  as 
testified  to  by  J.  C.  Earner,  and  the  court, 
of  its  own  motion,  took  from  the  jnry  all  of 
J.  C.  Earner's  deposition,"  and  Exhibits  B,  C, 
and  D  thereto,  which  are  set  out  in  this 
opinion,  except  that  which  says  the  notes 
were  executed  to  him.  To  the  exclusion  of 
this  evidence,  and  the  refusal  to  allow  the 
defendants  to  ask  witness  the  questions,  the 
defendants  at  the  time  excepted. 

Ko  other  evidence  being  addnced,  the  court 
instructed  the  Jury  to  return  a  verdict  for 
plaintiff,  and  they  did  so  for  $363.85. 

The  defendants  moved  for  a  new  trial.  In 
part,  upon  the  following  grounds: 

"Because  the  court  erred  in  excluding 
from  the  Jury  the  paper.  Exhibit  C,  attached 
to  J.  C.  Earner's  deposition  in  answer  to 
question  15,  where  he  says  that  he  had  a 
written  contract  with  J.  E.  &  U.  C.  Mulllns 
to  represent  him  in  the  sale  of  the  Earner 
sash  locks.  The  question  propounded  to  him 
in  question  14  is,  in  substance:  'Did  you 
have  a  written  contract  with  them  to  repre- 
sent you  in  the  sale  of  Earner  sash  locks? 
A.  ¥es.  Question  15.  If  so,  will  yon  please 
attach  a  blank  copy  of  the  contract,  marked 
"Exhibit  C,"  and  make  It  a  part  of  your 
deposition.    A.  I  have  done  so ;  that  is,  I  at- 


tached an  exact  copy  of  the  printed  part, 
which  contains  the  terms  of  the  agreement. 
I  do  not  remonber  names  of  the  counties,  etc., 
and  cannot  fill  blanks^'  The  court  erred  In 
excluding  this  evidence,  the  court's  reason 
being  that  the  original  contract  was  not  in 
the  hands  ot  the  plaintiff,  and  that  this  evi- 
dence was  the  same  as  parol  evidence  to  es- 
tablish the  contents  of  the  contract.  The 
court  erred  because  this  evidence  had  been 
introduced  by  plaintiff  and  had  become  i>art 
of  the  record  in  this  case,  to  which  there  had 
been  no  exertions  filed,  and  on  which  evi- 
dence the  defendants  bad  relied  in  the  trial 
of  this  case,  and  for  It  to  be  withdrawn  in 
the  trial  of  the  cause  works  a  hardship  on 
the  defendants  and  was  a  surprise  to  them, 
and  because  the  court  erred  in  not  permitting 
the  defendants  to  show  the  contents  of  the 
original  agreement  between  J.  G.  Earner  and 
them  In  the  transaction  made  at  the  time  of 
the  execution  of  the  notes  sued  on. 

"That  the  evidence  excluded  was  admis- 
sions (adduced)  by  the  plaintiff,  which  could 
not  be  withdrawn,  and  became  a  part  of  the 
evidence  in  the  cause  when  filed."  | 

The  court  denied  the  motion,  and  the  de- 
fendants aiH>ealed. 

Evidence  substantially  the  same  as  that 
excluded  in  tills  case  was  held  by  this  court 
in  Columbia  County  Bank  v.  Emerson,  110  S. 
W.  214,  to  be  sufficient  to  sustain  a  good  and 
valid  defense  to  the  action  upon  notes  in 
that  case,  and  to  show  that  the  notes  were 
void,  because  in  violation  of  section  613  of 
Eirby's  Digest  But  it  seems  the  court  ex- 
cluded it  in  this  case  because  it  was  an  ef- 
fort to  prove  the  existence  of  writings  by 
copies,  instead  of  introducing  the  originals. 
But  the  copies  were  competent  secondary  evi- 
dence. The  plaintiff  had  the  right  to  waive 
the  conditions  on  which  their  admissibility 
depended,  and  did  so  by  adducing  the  evi- 
dence, and  thereby  gave  to  it  its  full  force 
as  evidence,  and  virtually  admitted  what  he 
sought  to  prove.  Allen  v.  Ozark  Land  Co., 
55  Ark.  649,  655,  18  S.  W.  1042.  The  trial 
court  erred  in  excluding  the  evidence. 

But  appellee  contends  that  the  only  part 
of  the  exception  to  the  exclusion  of  a  part 
of  the  deposition' of  Earner  that  was  made 
a  ground  of  the  motion  for  a  new  trial  is 
that  which  relates  to  Exhibit  C,  and  that 
the  other  part  of  the  exception  was  waived. 
This  is  not  true.  There  were  only  fonr  ex- 
ceptions to  the  rulings  of  the  court,  and  they 
were  to  the  exclusion  of  a  part  of  the  depo- 
sition of  Earner,  to  the  refusal  to  allow  wit- 
ness to  answer  questions,  to  the  Instruction 
to  the  Jury  directing  them  to  return  a  verdict 
in  favor  of  the  plaintiff,  and  to  the  overrul- 
ing of  the  motion  for  a  new  trial.  The  part 
of  the  deposition  of  Earner  which  was  ex- 
cluded Is  set  out  In  full  in  the  bill  of  excep- 
tions, and  stress  is  given  to  the  error  com- 
mitted in  excluding  it  In  enumerating  in 
their  motion  for  a  new  trial  the  reasons  for 
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asking  a  new  trial,  the  defendants  say  at  the 
conclusion :  "That-the  evidence  excluded  was 
admissions  (adduced)  by  the  plaintiff,  which 
could  not  be  withdrawn,  and  became  a  part 
of  the  evidence  in  the  cause  when  filed."  This 
appears  among  the  reasons  given  for  asking 
a  new  trial,  and  could  mean  only  that  the 
court  erred  in  excluding  the  part  of  the  dep- 
osition of  Kamer  because  it  was  read  as 
evidence  by  the  plaintiff  and  could  not  be 
withdrawn.  It  was  sufficiently  specific,  be- 
cause this  was  the  only  evidence  excluded, 
and  It  could  not  refer  to  anything  else.  If 
it  was  not  Intended  as  a  reason  for  asking 
a  new  trial,  why  did  defendants  say  it? 
What  place  can  it  fill  in  a  motion  for  a  new 
trial?  It  can  serve  no  other  purpose. 
Reversed,  and  remanded  for  a  new  trial. 


AYER  &  LORD  TIE  CO.  et  al.  r.  GREER. 
(Supreme  Court  of  Arkansas.    Oct  19,  1908.) 

1.  Apfeai.  and  Ebbob  ({  647*>— Neoessitt  or 
Bill  of  Exckptions. 

Refusal  to  transfer  a  cause  to  equity  is  not 

reviewable,  in  the  absence  of  a  bill  of  exceptions. 

rB<d.  Note. — For  other  cases,  see  Appeal  and 

Error.  Cent  Dig.  H  2427-2432;    Dec.  Dig.  t 

547.»] 

2.  Apfxai,  ard  SkBOB  (S  547*)— Necessitt  or 
Bnx  or  Exokptiorb. 

It  cannot  in  the  abnence  of  a  bill  of  ex- 
ceptions bringing  before  the  court  the  evidence 
and  instructions,  on  which,  as  shown  by  the 
record  proper,  the  cause  was  beard,  be  said 
that  the  verdict  and  judgment  were  prejudicial 
to  defendant,  or  that  the  result  should  have  l>een 
different  had  the  motion  to  transfer  to  equity 
been  granted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  547.*] 

3.  Tbial  (8  II*)— Causes  fob  Equity  Dock- 
KP— IBSUK  Raised  bt  Answeb. 

The  answer  in  replevin  for  cross-ties  pre- 
sents no  matter  of  purely  equitable  cognizance, 
entitling  defendant  to  a  transfer  to  equity,  the 
issue  presented  b:f  the  complaint  and  answer  l>e- 
ing  the  ownership  and  right  to  possession  of 
the  ties,  and  the  title  to  the  land  from  which 
the  ties  were  cat  being  only  incidental  and  a 
matter  which  conld  be  shown  at  law,  under  the 
issue  raised  by  such  pleadings,  and  the  issue  rais- 
ed by  the  croes-bill,  to  have  title  quieted  as 
against  an  alleged  void  tax  title,  being  entirely 
independent  of  and  not  germane  to  the  question 
to  be  tried,  the  right  to  the  ties. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  29;    Dec.  Dig.  f  11.*] 

4.  Exceptions,  Bill  or  (g  54*)— Authentioa- 
TioN  BT  Btstandebs  —  Pbebentation  to 
Judge. 

An  attempted  authentication  of  a  bill  of  ex- 
ceptions by  two  bystanders,  under  Kirby's  Dig. 
8  6226,  is  insufficient,  in  the  absence  of  a  show- 
ing that  the  bill  was  first  presented  to  and  re- 
jected by  the  judge. 

fEd.  Note.— For  other  cases,  see  Elxceptions, 
Bill  of.  Cent.  Dig.  i  88;   Dec.  Dig.  <  64.*] 

Appeal  from  Circuit  Court,  White  County; 
Silas  D.  Campbell,  Special  Judge. 

Action  by  B.  W.  Greer  against  the  Ayer  & 
liord  Tie  Company  and  others.  Judgment 
for  plaintiff.     Defendants  appeal.     Affirmed. 


Thhi  is  a  suit  in  replevin  brought  tiy  ap- 
pellee against  appellants  for  certain  cross- 
ties.  The  appellee  claimed  to  be  the  owner 
of  the  ties  by  virtue  of  his  alleged  ownership 
of  the  lands  from  which  the  ties  were  cut 
The  appellants  answered,  setting  up  title  to 
the  land  in  appellant  L.  A.  Smith,  from 
whom  the  tlml>er  was  bought,  and  averring 
that  appellee  held  under  a  void  tax  deed, 
that  the  deed  was  void  because  the  land 
was  sold  for  the  taxes  of  1892  at  a  sale  in 
June,  1S93,  and  the  clerk  failed  to  authenti- 
cate the  delinquent  list  by  making  the  afli- 
davlt  required  by  law  and  failed  to  record 
same,  and  failed  to  publish  the  delinquent 
list  as  required  by  law,  and  alleged  various 
other  illegalities  in  the  tax  sale.  Appellants 
asserted  that  such  alleged  void  tax  deed  was 
a  cloud  on  the  title  of  L.  A  Smith  to  such 
an  extent  that  his  title  was  not  merchant- 
able. They  asked  that  Smith's  title  be  qui- 
eted, and  that  the  cause  be  transferred  to 
equity,  so  that  appellee's  tax  deed  might  be 
canceled,  etc.  A  motion  was  made  to  trans- 
fer the  cause,  to  equity,  which  was  over- 
ruled, and  to  which  ruling  the  appellant  ex- 
cepted, and  had  his  exceptions  noted  of  rec- 
ord. The  record  shows  that  the  cause  then 
progressed  at  law,  the  issues  being  submit- 
ted to  the  jury,  "who,  after  hearing  the  testi- 
mony of  witnesses,  arguments  of  counsel, 
and  the  instructions  of  the  court,"  returned  a 
verdict  for  the  appellee.  The  record  shows 
that  a  motion  for  new  trial  was  filed  and 
overruled,  and  the  record  recites  that  "the 
defendants  [appellants]  are  given  sixty  days 
to  file  their  bill  of  exceptions."  The  record 
does  not  show  that  any  bill  of  exceptions 
was  presented  to  and  signed  by  the  trial 
Judge  and  filed  by  the  clerk  as  a  part  of  the 
record.  On  the  contrary,  there  is  an  affida- 
vit in  the  transcript  by  one  of  the  attorneys 
for  appellants  showing  why  a  bill  of  excep- 
tions was  not  duly  authenticated' by  the  trial 
judge  and  filed  within  the  time  allowed  for 
its  presentation  and  filing,  and  there  are  affi- 
davits to  the  effect  that  "the  foregoing  and 
annexed  statement  called  bill  of  exceptions 
is  a  true  transcript  of  the  evidence  in  said 
ease  which  was  taken  down  by  the  official 
stenographer  of  the  First  judicial  circuit, 
and  that  same  contains  all  the  evidence  and 
exceptions  made  In  the  trial  of  the  cause." 
But  there  is  no  'foregoing  and  annexed  state- 
ment" called  "a  bill  of  exceptions"  in  the 
record. 

Cypert  &  Qrpert  for  appellants.  S.  Brun- 
didge,  Jr.,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  There  is  no  bill  of  exceptions,  and 
the  alleged  error  of  the  trial  court  is  there- 
fore not  before  us  for  review.  Adler  v.  Con- 
way Co.,  42  Ark.  488;  Toliver  v.  State,  35 
Ark.  395;    Watson  v.  Watson,  53  Ark.  415, 
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14  S.  W.  622;  Stlnson  v.  Shafer,  58  Ark.  110, 
23  S.  W.  661.  The  record  proper  shows  that 
the  cause  was  beard  upon  the  evidence  and 
Instructions  of  the  court  In  the  absence  of 
a  bill  of  ezceptlou:  bringing  the  evidence 
and  instructions  before  us  for  review,  It  Is 
impossible  for  us  to  say  that  the  verdict  and 
Judgment  were  prejudicial  to  appellant.  The 
result,  for  aught  that  appears  to  the  contra- 
ry, should  have  been  the  same,  even  if  the 
cause  had  been  transferred  to  the  equity 
court  But  the  answer  of  appellants  pre- 
sented no  matters  of  purely  equitable  cogni- 
zance as  In  American  Soda  Fountain  Co.  t. 
Futrall,  73  Ark.  4&4,  84  S.  W.  505,  108  Am. 
St  Rep.  64.  See  Daniel  v.  Garner,  71  Ark. 
484,  76  S.  W.  1063.  The  issue  involved  on 
the  complaint  and  answer  was  the  ownership 
and  right  to  possession  of  the  cross-ties.  The 
title  to  the  land  from  which  the  timber  was 
cut  was  only  incidental  and  could  have  been 
shown  at  law  under  the  issue  raised  by  the 
complaint  and  answer.  The  cross-bill  raised 
an  entirely  independent  issue,  one  not  ger- 
mane to  the  question  to  be  tried,  namely, 
the  right  to  the  cross-ties. 

The  attempted  authentication  of  the  bill  of 
exceptions  by  two  bystanders,  under  section 
6226  of  Klrby's  Digest  was  insufiBclent.  "A 
bill  of  exceptions  signed  by  bystanders  will 
not  be  considered  on  appeal  where  It  does 
not  appear  that  It  was  first  presented  to  the 
circuit  Judge  and  was  rejected  by  him." 
Morris  y.  Tbomasson,  72  Ark.'  264,  79  S.  W. 
790;  Vaughan  v.  State,  57  Ark.  1,  20  S.  W. 
588;  Pordyce  v.  Jackson,  56  Ark.  594,  20  S. 
W.  628,  597. 

As  appellants  have  not  made  it  appear 
that  there  was  any  prejudicial  error  In  the 
ruling  of  the  lower  court,  its  Judgment  must 
be  affirmed.    So  ordered. 


BLACKWOOD  v.  LIEBKB. 
(Supreme  Court  of  Arkansas.     Oct  26,  1908.) 

Damages  (S  79*)— Liquidated  Damages. 

Provision  in  a  contract  of  sale,  at  $3.50 
per  1,000  feet,  of  ash  trees,  14  inches  in  di- 
ameter, 12  feet  above  the  stumps,  on  a  lar^e 
tract  of  land,  to  be  cot  clean  as  the  land  is 
gone  over,  not  leaving  isolated  trees  of  the 
kind  and  size  thereon,  that,  if  any  trees  of  the 
kind  and  size  are  left  standing  at  expiration  of 
time  limited  for  catting,  the  buver  shall  pay 
the  seller  $1  per  tree  therefor,  Is  enforceable 
as  one  for  liquidated  damages,  and  not  for  a 
penalty;  the  evidence  showing  that  the  market 
value  of  such  isolated  trees  is  decreased  by  in- 
creased cost  of  logging,  and  difficulty  of  finding 
a  purchaser  therefor,  and  the  measure  of  the 
darnages  being  indeterminate  and  dependent  on 
many  conditions,  and  this,  though  the  price  of 
such  timber  has  risen  during  the  life  of  the  con- 
tract, the  validity  of  the  provision  depending  on 
the  status  when  the  contract  was  made. 

[Ed.    Note.— For   other   cases,   see   Damages, 
Cent.  Dig.  i  164;  Dec.  Dig.  i  79.»] 

Appeal  from  Circuit  Court,  Phillips  Coun- 
ty;   Hance  N.  Button,  Judge. 


Action  by  O.  T.  Blackwood  against  C.  F. 
Liebke.  From  a  Judgment  for  plalntifT  for 
less  than  claimed,  he  appeals.  Reversed  in 
part,  and  remanded  for  new  trial. 

This  suit  grew  out  of  the  following  con- 
tract: "This  agreement  made  this  7th  day 
of  August  1905,  between  O.  T.  Blackwood, 
party  of  the  first  part,  and  C.  F.  Liebke.  par- 
ty of  the  second  part  witnessetb :  First  party 
hereby  grants,  bargains,  and  sells  to  second 
party  all  the  merchantable  ash  timber  stand- 
ing on  first  party's  land  In  state  and  county 
aforesaid  in  consideration  of  the  sum  of  three 
dollars  and  fifty  cents  (|3.50)  per  tboasand 
feet,  and  In  further  consideration  of  said  sum 
grants  to  second  party  right  of  Ingress  to  and 
egress  from  said  land  for  the  purpose  of  cat- 
ting, hauling,  and  removing  said  timber. 
First  party  hereby  acknowledges  receipt  from 
second  party  of  an  advance  cash  payment  of 
three  hundred  dollars  ($800.00);  the  first 
timber  taken  by  second  party  shall  l>e  applied 
to  said  advance  until  same  is  balanced,  after 
which  payments  shall  be  made  as  hereinaft- 
er specified.  Second  party  hereby  agrees  to 
cut,  haul,  and  remove  said  timber  and  to  pay 
for  same  within  the  time  and  in  the  manner 
hereinafter  specified.  It  Is  understood  be- 
tween the  parties  hereto  that  the  term  'mer- 
chantable timber'  means  all  ash  timber  meas- 
uring fourteen  inches  in  diameter  at  small 
end  twelve  feet  above  the  stump.  It  Is  far- 
ther agreed  between  the  parties  hereto  that 
second  party  shall  cut  and  haul  the  timber 
from  said  land  without  unnecessary  delay : 
that  said  timber  shall  be  dumped  on  the 
banks  of  Mound  Lake  or  Arkansas  river,  as 
may  be  most  convenient  to  haul ;  that  whoi 
so  dumped  said  logs  shall  be  scaled  by  both 
parties;  that  In  making  said  scale  said  Ic^? 
shall  be  measured  from  bark  to  bark  at  small 
end ;  that  the  footage  to  be  paid  for  by  sec- 
ond party  shall  be  thus  ascertained ;  that  all 
logs  cut  daring  the  month  shall  be  thus  scal- 
ed at  the  end  of  the  month ;  that  as  soon  as 
the  sale  is  completed  and  quantity  thas  as- 
certained second  party  shall  pay  first  party 
for  same.  Second  party  agrees  to  cut  said 
timber  clean  as  he  goes  over  the  land,  not 
leaving  Isolated  merchantable  trees  thereon. 
If  upon  the  termination  of  this  agreement 
by  limitation  any  merchantable  trees  are  left 
standing  on  land,  second  party  shall  pay  first 
party  therefor  the  sum  of  one  dollar  per  tree. 
If  any  timber  has  been  cut,  but  not  hauled  to 
river  or  lake  bank,  same  shall  be  scaled,  as 
above  provided,  and  paid  for  by  second  par- 
ty at  the  rate  of  three  and  a  half  dollars  per 
thousand  feet  It  is  further  understood  and 
agreed  between  the  parties  hereto  that  sec- 
ond party's  rights  hereunder  cease  and  de- 
termine on  the  1st  day  of  January,  1907,  on 
which  date  second  party  shall  quit  said  land 
and  leave  all  timber  standing  tbereon,  but 
second  party  may  have  right  of  ingress  for  a 
period  of  200  days  after  said  1st  of  January. 


•For  other  caaes  sea  lama  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  UOT  to  data,  *  Reporter  Indexes 
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1907,  for  tbe  purpose  of  removing  such  logs 
as  have  been  cat,  scaled,  paid  for,  but  no 
other  purpose.  In  token  of  tbe  assent  of  the 
parties  hereunto  witness  their  signature  in 
duplicate,  this  day  and  date  above  Written. 
6.  T.  Blackwood.  0.  F.  Liebke.  By  W.  O. 
Kirk,  Agent" 

Blackwood  filed  suit  against  Liebke  In  tbe 
Phillips  circuit  court  on  August  30,  1907,  in 
which  he  alleged  tbe  execution  of  the  fore- 
going contract;  that  the  same  expired  by 
limitation  on  the  2lBt  day  of  July,  1907 ;  that 
the  defendant  had  failed  to  comply  with  tbe 
contract,  in  that  on  the  Ist  day  of  January. 
1907,  there  were  left  standing  on  the  land 
covered  by  the  contract  1,339  merchantable 
ash  trees  of  the  value  of  ?1,339,  for  which  he 
bad  not  paid  fl  per  tree,  and  prayed  Judg- 
ment for  said  sum.  He  also  alleged  a  viola- 
tion of  the  contract.  In  that  defendant  had 
cut  certain  timber  which  he  had  failed  and 
refused  to  scale  and  pay  for  as  required  by 
the  terms  of  the  contract,  and  prayed  Judg- 
ment for  $350  on  that  account.  Defendant 
in  his  answer  admitted  the  execution  of  the 
contract,  but  denied  that  the  number  of  feet 
of  timber  alleged  was  cut  and  unpaid  for,  but 
admitted  that  a  small  amount  of  timber  had 
been  cut  and  left  In  the  woods  owing  to 
weather  conditions,  for  which  he  was  ready 
to  pay.  He  denied  liability  for  the  value  of 
the  trees  left  standing,  asserting  that  the 
provision  of  the  contract  in  reference  to  pay- 
ment therefor  is  penal,  and  that  plalntlfC  Is 
not  entitled  to  recover  according  to  its  terms, 
and  that  plaintiff  had  suffered  no  damages  on 
this  account,  as  the  value  of  standing  timber 
had  greatly  enhanced  since  the  execution  of 
the  contract  While  there  Is  no  acreage  men- 
tioned in  the  contract,  the  evidence  shows 
tbat  Mr.  Blackwood's  tract  was  about  2,800 
acres,  but  does  not  show  the  extent  of  the 
catting.  Evidence  was  adduced  to  prove  the 
amount  of  timber  which  had  I>een  cut  remain- 
ing on  tbe  ground  at  the  termination  of  the 
contract,  and  tbe  value  thereof.  As  there  is 
no  longer  any  controversy  over  that  issue, 
tbe  facts  in  regard  thereto  are  unimportant 
on  this  appeal. 

There  was  testimony  tending  to  prove  that 
there  were  1,339  ash  trees  left  standing  upon 
the  land  of  the  size  and  quality  called  for  as 
merchantable  in  the  contract.  There  was 
testimony  to  prove  tbat  the  value  of  the  tlm- 
hev  in  said  trees  left  standing  was  $1.50  per 
1,000  feet  more  than  it  was  at  the  time  of 
the  execution  of  the  contract  The  following 
occurs  In  the  testimony  of  one  of  defendant's 
witnesses,  and  is  all  the  testimony  upon  the 
subject:  "Q.  If  you  find  a  tract  of  timber 
or  land  which  is  well  covered  with  timber, 
and  lying  by  tbe  side  of  it  there  is  a  tract 
which  is  sparsely  covered  with  the  same  kind 
of  tlml>er,  is  there  not  a  difference  in  tbe 
mariEet  valne  of  the  timber  on  the  two  tracts? 
A.  I  would  not  think  there  would  be,  if  tbe 
sizes  wonld  nm  tbe  same.  Q.  If  yon  were 
to  find  160-acre  tract  of  timber  which  would 


run  2,500  feet  of  ash  timber  to  the  acre, 
would  you  not  pay  more  per  1,000  feet  for 
that  timber  than  you  would  on  another  180- 
acre  tract  which  would  only  run  about  500 
feet  per  acre?  A  I  wonld  pay  a  little  more 
for  the  reason  that  it  could  t>e  logged  cheap- 
er. Q.  After  a  tract  of  tlmt>ered  land  has 
been  cut  over,  and  a  large  percentage  of  the 
merchantable  ash  timber  cut  therefrom,  is 
not  tbe  remaining  timber  much  depreciated 
in  value  by  reason  of  the  fact  of  its  sparslty? 
A.  It  would.  If  it  was  cut  all  over.  Q.  Say, 
for  instance,  that  60  per  cent  of  tbe  timber 
had  been  removed,  would  it  not  be  a  very 
difficult  matter  to  obtain  as  great  a  price  for 
the  remaining  40  per  cent,  as  for  tbe  original 
tract  as  an  entirety?  A.  Yon  might  take  a 
part  of  the  land  and  cut  on  that  and  not  all 
over  it,  and  tbat  would  not  hurt  it  but  you 
might  cut  on  the  lowland  and  leave  the  high- 
land. That  would  be  all  right ;  or  you  could 
cut  on  the  low  and  leave  the  high.  That 
would  not  affect  it  Q.  Then,  if  it  was  pretty 
freely  culled  over  in  all  parts,  such  Isolated 
trees  that  were  left  would  command  a  very 
low  market  value  in  comparison  with  wliat 
that  originally  had?  A.  About  tbe  only  dif- 
ference wonld  be  in  the  cost  of  logging.  It 
depends  a  good  deal  on  tbe  character  of  the 
timber.  Q.  Is  it  not  almost  impossible  to 
induce  a  lumberman  to  buy  standing  timber 
on  land  which  lias  been  pretty  well  culled 
over?  A.  Well,  it  depends  on  how  bad  he 
wants  it" 

The  conrt  refused  to  give  the  following  In- 
struction :  "If  you  find  from  tbe  evidence 
that  on  or  after  January  1,  1907,  there  were 
standing  on  plaintiff's  land  ash  trees  measur- 
ing 14  Inches  in  diameter  at  small  end  12 
feet  above  the  stump,  you  will  find  from  tbe 
evidence  tbe  number  of  such  trees,  and  re- 
turn a  verdict  for  the  plaintiff  therefor  at 
the  rate  of  $1  per  tree."  The  court  instruct- 
ed the  Jury  on  that  issue  as  follows :  "Tbe 
Jury  are  instructed  that  for  the  brekch  of 
the  contract  by  the  defendant  in  not  cutting 
tbe  trees  mentioned  In  the  contract  tbe  plain- 
tiff Is  entitled  to  recover  only  nominal  dam- 
ages." The  Jury  returned  the  following  ver- 
dict: "We,  the  Jury,  And  for  the  plaintiff 
to  tbe  amount  of  $210  for  00,000  feet  of  tim- 
ber cut  and  not  hauled,  and  also  find  $1 
damages  for  failure  of  defendant  to  comply 
with  the  contract."  Judgment  was  accord- 
ingly entered  for  the  plaintiff  for  $211. 
Plaintiff  filed  a  motion  for  new  trial,  which 
was  overruled  and  exceptions  were  saved, 
and  has  appealed. 

R.  P.  Gary  and  F.  M.  Rogers,  for  appellant. 
John  I.  Moore,  for  appellee. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  The  sole  question  presented  on  this 
appeal  Is  whether  the  stipulation  in  the  con- 
tract for  the  payment  of  $1  per  tree  for  all 
tbe  merchantable  trees  of  the  dimensions 
mentioned  in  the  contract  is  a  penalty,  or 
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■cchether  It  is  stipulated  damages.  The  cir- 
cuit court  held  it  was  a  penalty,  and  the 
plaintiff,  appellant  here,  contends  that  it  was 
stipulated  damages. 

A  learned  discussion  as  to  when  agree- 
ments in  contracts  will  be  treated  as  stip- 
ulated damages  and  when  as  penalties  by 
Mr.  Chief  Justice  Watklns  may  be  found  in 
the  case  of  Williams  ▼.  Green,  14  Ark.  815. 
Summing  up  the  matter,  he  says:  "Our  im- 
pression Is  that  whererer  the  act  to  be  done 
or  abstained  from  is  other  than  the  payment 
of  money  the  circumstance  that  the  actual 
damages  may  be  more  or  less  easily  suscep- 
tible of  ascertainment  ought  not  to  influence 
the  construction  of  an  agreement  to  be  one 
way  or  the  other,  a  stipulation  for  damages 
or  merely  by  way  of  penalty.  Where  the 
damages  are  at  all  uncertain  or  unliquidated, 
the  parties  ought  to  be  allowed  to  anticipate 
and  stipulate  them.  If  they  choose  to  do  so. 
Whenever  courts  attempt  to  take  a  distinc- 
tion among  contracts  of  this  class,  where  no 
uniform  or  intelligible  rule  can  be  laid  down 
to  goTem  the  distinction,  they  not  only  as- 
sume a  most  vexatious  Jurisdiction  to  reform 
the  contracts  of  weak  or  sanguine  men,  but 
It  tends  to  impair  the  confidence  wliich  ell 
men  ought  to  have  in  the  obligation  of  con- 
tracts." In  Lincoln  v.  L.  R.  Granite  Co.,  56 
Ark.  405,  19  a  W.  1056,  this  statement  was 
quoted  from  and  approved.  In  Nllson  v. 
Jonesboro,  57  Ark.  168,  20  S.  W.  1093,  the 
court  said:  "The  authorities,  however,  show 
that,  where  the  intention  to  liquidate  the 
damages  is  not  obvious,  the  stipulated  sum 
will  usually  be  glyen  the  effect  of  a  penalty  If 
It  exceeds  the  measure  of  a  Just  compensation 
and  the  actual  damage  sustained  is  capable  of 
proof  [citing  authorities].  But,  where  the  con- 
tract is  of  such  a  nature  that  the  damage 
caused  by  Its  breach  would  be  uncertain  and 
difficult  of  proof,  the  sum  named  by  the  par- 
ties is  generally  held  to  be  liquidated  dam- 
ages. If  the  form  and  language  of  the  instru- 
ment are  not  unfavorable  to  that  construc- 
tion, and  the  magnitude  of  the  sum  does  not 
forbid  it"  In  Stillwell  v.  Paepcke-Lelcht 
Lumber  Co.,  73  Ark.  432,  84  S.  W.  483,  108 
Am.  St.  Rep.  42,  the  court  said:  "Usually  the 
surest  test  of  liquidated  damages  is  where  the 
actual  damages  caused  by  the  breach  would 
be  uncertain  and  difficult  of  proof,  and  the 
sum  stipulated  appears  to  be  reasonable  com- 
pensation for  the  injury  occasioned  by  the 
failure  to  perform  the  contract"  A  learned 
writer  on  the  subject  after  discussing  the 
difficulties  in  applying  the  principles  involv- 
ed, says:  "Notwithstanding  the  deplorable 
state  of  the  decisions,  it  may  be  assumed, 
first,  that  if,  by  the  terms  of  the  contract,  a 
greater  sum  Is  to  be  paid  upon  default  in  the 
payment  of  a  lesser  sum  at  a  given  time,  the 
provision  for  the  payment  of  a  greater  sum 
win  be  held  a  penalty ;  second,  where,  by  the 
terms  of  a  contract  the  damages  are  not  diffi- 
cult of  ascertainment  according  to  such  terms 
and  the  stipulated  damages  are  unconscion- 


able, the  latter  will  be  regarded  as  a  penalt7 ; 
third,  within  these  two  rules  parties  may 
agree  upon  any  sum  as  compensation  for  the 
breach  of  a  contract"  1  Sutherland  on  Dam- 
ages, i  283. 

Applying  the  foregoing  principles  to  th" 
facts  in  this  record,  the  court  is  of  opinion 
that  the  agreement  was  enforceable  as  one 
for  stipulated  damages,  and  was  not  a  i>en- 
alty.  The  evidence  shows  that  this  was  a 
large  body  of  land,  and  the  contract  called 
for  the  cutting  of  only  one  kind  of  trees 
thereupon,  with  the  stipulation  that  the  trees 
of  merchantable  size  and  quality  must  all  be 
cut  clean,  so  that  isolated  merchantable  trees 
would  not  be  left  The  purpose  of  this  was 
plain  and  reasonable.  The  landowner  sold 
all  of  the  merchantable  ash  timber  upon  this 
large  body  of  land,  and  his  compensation 
therefor  was  dependent  upon  the  amount  of 
timber  cut  He  desired  It  all  cut,  in  order 
that  he  might  obtain  the  full  price  for  all  of 
his  ash  timber  on  this  tract  The  evidence 
shows  that  where  a  tract  is  sparsely  timber- 
ed, with  Just  a  few  isolated  trees  of  mer- 
chantable value  left  standing,  that  the  mar- 
ket value  thereof  would  be  less  than  the 
market  value  of  the  same  amount  of  timber 
on  a  heavily  timbered  tract  on  account  of  the 
increased  expense  of  hauling  it  out,  and.  It 
might  be  added,  on  account  of  the  difficulty 
to  find  purchasers  for  small  quantities  of  tim- 
ber. In  order  to  avoid  having  Isolated  mer- 
chantable trees  scattered  over  a  large  tract, 
the  landowner  exacted  this  clause  In  the  con- 
tract It  would  be  difficult  to  find  a  more 
positive  element  of  damage,  and  yet  the  meas- 
ure of  it  Is  indeterminate  and  dependent  on 
many  conditions.  Turning  to  Mr.  Suther- 
land's test,  which  Is  a  fair  deducUon  from 
the  authorities,  the  contract  cannot  be  con- 
demned as  one  requiring  a  greater  sum  to  be 
paid  in  default  of  the  payment  of  a  lesser 
sum  at  a  given  time,  nor  as  one  where  tbe 
damages  are  not  difficult  of  ascertainment 
and  the  amount  stipulated  la  unconscionable. 
It  will  not  do  to  say  that  the  amount  is  un- 
conscionable because  the  price  of  ash  timber 
had  risen  11.50  per  1,000  feet  during  the  life 
of  the  contract  Had  It  fallen  $1.50  during 
that  time,  certainly  there  could  be  no  claim 
that  it  was  unconscionable,  and  the  fluctua- 
tion In  the  market  of  salable  commodities  Is 
Just  as  liable  to  be  on  the  one  side  as  on  the 
other.  This  fact  furnishes  a  reason  why  the 
parties  might  contract  for  a  fixed  prioe,  and 
thereby  escape  market  fluctuations. 

It  Is  argued  that  the  landowner  Is  not  dam- 
aged, that  his  trees  have  increased  in  value, 
and  that  he  is  seeking  to  exact  a  higher  price 
therefor  than  they  were  worth  at  the  time 
he  made  the  contract  and  yet  retain  the 
trees.  And  It  Is  further  argued  that  where 
the  damages  are  capable  of  ascertainment  the 
amount  flxed  will  be  disregarded,  although 
declared  to  be  liquidated  damages.  But  the 
question  la  not  as  to  the  status  of  the  parties 
when  the  contract  terminated,  but  as  to  the 
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Btatus  of  the  parties  at  the  time  they  made 
the  contract.  It  may  be  as  the  contract 
works  out,  that  It  wonld  be  easy  to  ascertain 
the  damages  for  the  breach  of  It,  or  to  prove 
that  there  were  none.  Bnt,  If  the  status  of 
the  parties  at  the  time  of  the  contract  was 
snch  that  It  would  be  difficult  or  Impossible  to 
bare  anticipated  the  damage  for  a  breach  of 
It,  and  there  was  a  positive  element  of  dam- 
age, then  under  the  authorities  there  is  no 
reason  why  that  may  not  be  anticipated  and 
contracted  for  in  advance.  The  Supreme 
Court  of  the  United  States  have  reviewed  this 
subject  fully  in  Sun  Ptg.  ft  Pub.  Ass'n  v. 
Moore,  188  U.  S.  642,  22  Sup.  'Ct.  240,  46  L. 
Ed.  366.  Referring  to  the  contention  made  In 
that  case,  which  was  sustained  by  some  deci- 
sions, that,  where  actual  damages  can  be  as- 
sessed from  testimony,  the  court  must  dis- 
regard any  stipulation  fixing  the  amount  and 
require  proof  of  the  damage  sustained,  the 
court,  speaking  through  Mr.  Justice  White, 
said:  "We  think  the  asserted  doctrine  Is 
wrong  in  principle,  was  unknown  to  the  com- 
mon law,  does  not  prevail  in  the  courts  of 
England  at  the  present  time,  and  it  is  not 
sanctioned  by  the  decisions  of  this  court" 
And  then  the  court  reviewed  the  authorities, 
seeking,  as  It  said,  to  demonstrate  the  sound- 
ness of  its  repudiation  of  that  asserted  doc- 
trine; and  said:  "The  decision  of  this  court 
on  the  doctrine  of  liquidated  damages  and 
penalties  lend  no  support  to  the  contention 
tiiat  i>artles  may  not  bona  fide  in  a  case 
where  the  damages  are  of  an  uncertain  na- 
ture, estimate,  and  agree  upon  the  measure 
of  damages  which  may  be  sustained  from  the 
breach  of  an  agreement  On  the  contrary, 
this  court  has  consistently  maintained  the 
principle  that  the  intention  of  the  parties  is 
to  be  arrived  at  by  a  proper  construction  of 
the  agreement  made  between  them,  and  that 
whether  a  particular  stipulation  to  pay  a  sum 
of  money  is  to  be  treated  as  a  penalty,  or  as 
an  agreed  ascertainment  of  damages.  Is  to  be 
determined  by  the  contract,  fairly  construed, 
it  being  the  duty  of  the  court  always,  where 
the  damages  are  uncertain  and  have  been 
liquidated  by  an  agreement  to  enforce  the 
contract"  The  contract  for  the  $1  per  tree 
was  valid,  and  should  be  enforced. 

There  was  no  error  in  the  trial  of  the  is- 
sne  on  the  count  for  timber  cut  and  not  haul- 
ed, and  the  Judgment  on  that  count  Is  affirm- 
ed. The  Judgment  on  the  count  for  trees  left 
standing  Is  reversed,  and  cause  remanded 
for  a  new  trial  on  that  count 


ELDRED  et  al.  v.  HART  et  al. 

(Supreme  Court  of  Arkansas.     Oct  19,  1908.) 

UsuBT  (J  18*)— Usurious  Contbact. 

Money  was  borrowed  under  an  agreement 
for  8  per  cent  interest  Notes  payable  on  or 
before  five  years,  with  coupon  notes  attached, 
for  5V^  per  cent,  of  the  interest,  payable  semi- 


annually, were  secured  by  a  mortgage.  For  the 
remaining  3%  per  cent,  interest  10  notes,  one 
payable  each  six  months,  each  for  the  amount 
of  interest  at  that  rate  for  six  months,  and 
bearing  interest  after  maturity,  were  seen  red 
by  second  mortga^.  At  the  end  of  a  year  the 
principal  and  all  interest  to  that  date  was  paid, 
the  first  mortgage  was  released,  and  all  notes 
secured  thereby  and  the  first  two  secured  by  the 
second  mortgage  were  surrendered.  Held,  that 
the  remaining  eight  notes  secured  by  the  second 
mortgage  were  valid  obligations;  the  contract, 
valid  if  the  principal  was  not  paid  till  maturity, 
not  being  rendered  usurious  by  the  exercise  of 
the  option,  though  more  than  8  per  cent  inter- 
est for  the  time  the  money  was  retained  wonld 
thus  be  collected. 

[Ed.  Note.— For  other  cases,  see  Usury,  Dec 
Dig.  I  18.»] 

Appeal  from  Benton  Chancery  Court;  T,r 
H.  Humphreys,  Chancellor. 

Action  by  John  L.  Eldred,  admlnistratoTr 
and  others,  against  C.  L.  Hart  and  others. 
Decree  for  defendants.  Plaintiffs  appeal. 
Reversed  and  remanded,  with  directions. 

McGlll  &  Llndsey,  for  appellants.  Rice  ft 
Dickson,  for  appellees. 

HART,  J.  This  is  an  action  brought  by 
appellants  In  the  Benton  chancery  court 
against  appellees  to  foreclose  a  mortgage  on 
certain  lands  situate  in  said  county.  In  1902 
the  appellees,  C.  L.  Hart  and  Ella  L.  Hart, 
desired  to  procure  a  loan  of  $2,500  and  ?ecure 
the  same  with  a  mortgage  on  the  lands  in 
controversy  then  owned  by  Ella  L.  Hart  She 
appointed  the  appellee  C.  L.  Hart,  her  hus- 
band, as  her  agent  to  negotiate  the  loan.  In 
furtherance  of  this  purpose,  he  entered  into 
the  following  contract:  "BentonvHIe,  Ark. 
April  28, 1902.  To  Holmes  ft  Hibbard,  Spring- 
fleld,  Mo.  I  hereby  appoint  you  my  agent 
to  negotiate  for  me  a  loan  of  $2,500.00  for 
five  years,  to  be  secured  by  note  or  notes  and 
deeds  of  trust.  In  form  required  by  you,  upon 
my  real  estate  described  In  my  application 
herewith.  I  agree  to  pay  8  per  cent  per  an- 
num Interest  payable  semiannually.  Of  the 
said  Interest  It  Is  understood  that  all  the 
excess  above  5  and  %  per  cent,  per  aununi' 
(or  6  per  cent,  if  you  so  elect)  may  be  se- 
cured by  separate  notes  and  a  second  deed' 
of  trust,  leaving  the  principal  notes  and  deed^ 
of  trust  to  draw  only  6  and  %  per  cent 
Interest  (or  5  per  cent  if  you  so  elect>i 
Upon  said  principal  note  I  shall  have  the 
privilege  to  pay  $100.00  or  any  multiple  there- 
of at  the  maturity  of  any  coupon  by  giving' 
the  holder  thirty  days'  notice.  That  part 
of  the  Interest  above  specified  which  is  se^ 
cured  by  the  second  deed  of  trust  shall  be- 
payable  to  Holmes  &  Hibbard,  Springfield, 
Mo.  (semiannually  or  in  the  annual  install- 
ment). In  consideration  of  your  services  in 
the  negotiation  of  said  loan,  I  hereby  agree 

to  pay  you  a  commission  of per  cent 

on  said  Mun,  cash,  payable  out  of  said  loan. 
I  also  a&ree  to  pay  the  actual  cost  necessary 
to  procure  an  abstract  of  title,  to  perfect  the 


*For  other  eases  see  same  topic  and  lectlon  NUMBER  In  Dee.  &  Am.  Digs.  1907  to  date,  A  Repeiter  Indexe* 
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same  showing  the  deeds  of  trust  to  be  tbe 
first  lien,  and  to  deliver  said  abstract  to  you 
to  be  held  until  the  loan  Is  paid  off.  I  also 
agree  to  pay  for  recording  the  deeds  of  trust. 
And,  further,  In  case  I  shall  refuse  or  be  un- 
able to  execute  the  papers  In  accordance  with 
said  application  after  the  loan  has  been  ap- 
proved by  you,  X  agree  to  pay  the  expenses 
which  you  have  incurred  In  the  examination 
of  the  title  and  security.  And  you  are  hereby 
authorized  and  Instructed  to  pay  off  and  dis- 
charge all  existing  Hens  on  the  above-describ- 
ed lands  with  the  proceeds  of  the  loan  applied 
for,  paying  me  or  my  appointee  the  balance, 
after  deducting  the  above-named  commission 
and  charges  and  money  advanced  to  remove 
existing  Hens.  I  make  W.  H.  Conine,  of  Ben- 
tonvlUe,  Ark.,  my  local  agent  In  the  negotia- 
tion of  this  loan.  [Signed]  C.  li.  Hart"  Pur- 
suant to  this  contract,  G.  L.  Hart  and  Ella 
L.  Hart  received  from  Holmes  &  Hlbbard 
the  sum  of  $2,500  in  cash,  and  executed  to 
Holmes  &  Gay  or  bearer  their  three  promis- 
sory notes  of  the  date  of  June  17,  1902 — two 
for  $1,000  each  and  one  for  $500,  payable 
on  or  before  July  1, 1907,  and  bearing  Interest 
at  the  rate  of  5%  per  cent,  from  date  until 
paid,  payable  semiannually  on  the  1st  day 
of  January  and  July  of  each  year;  said 
interest  being  evidenced  by  coupons  attached 
to  said  notes.  The  notes  had  stamped  upon 
them  "Privilege  reserved  to  pay  $100.00  op 
any  multiple  thereof  at  the  maturity  of  any 
'Coupon";  but  this  clause  was  not  stamped 
upon  the  deed  of  trust,  which  was  executed 
by  them  at  the  same  time,  conveying  the 
lands  In-  controversy  to  L.  H.  Holmes  as 
trustee,  to  secure  the  payment  of  said  notes 
and  interest  coupons.  The  deed  of  trust 
was  duly  recorded  June  20,  1902.  At  the 
time  of  the  execution  and  delivery  of  said 
notes  and  deed  of  trust,  said  C.  L.  Hart  and 
Ella  li.  Hart  also  executed  and  delivered  to 
said  Holmes  &  Hlbbard  10  promissory  notes 
of  the  same  date  for  $31.25  each,  payable  to 
Harry  Hlbbard  or  bearer,  and  due  each  sir 
months  thereafter — ^that  is,  payable  In  Janu- 
ary and  July  of  each  year  from  January, 
1903,  to  July,  1907,  inclusive — and  each  bear- 
ing 6  per  cent  interest  after  maturity.  The 
aggregate  amount  of  these  notes  is  $312.50. 
They  were  secured  by  a  second  deed  of  trust 
conveying  the  same  lands  to  L.  H.  Holmes, 
trustee,  which  was  recorded  on  the  some  day 
as  the  first  deed  of  trust,  but  after  the  first 
deed.  Neither  of  these  10  notes  nor  the  deed 
of  trust  given  to  secure  the  same  contained 
the  words  "or  before"  as  to  time  of  payment, 
nor  any  privilege  of  paying  any  part  of  any 
note  before  It  became  due  by  Its  terms.  After 
the  notes  and  deeds  of  trust  were  delivered  to 
Holmes  &  Hlbbard,  they  delivered  the  first- 
mentioned  three  notes  and  deed  of  trust  to 
Holmes  &  Gay,  retaining  the  authority  to  col- 
lect the  Interest  and  principal  as  agents  for 
said  Holmes  &  Gay.  The  other  notes  payable 
to  Harry  Hlbbard  they  retained  as  their  own 
property.    The  interest  coupons  due  on  said 


first  three  promissory  notes  January  1,  1908. 
and  the  first  of  said  10  notes  due  at  that 
time,  were  paid  to  Holmes  &  Hlbbard  when 
due,  and,  shortly  after  the  next  Interest  cou- 
pons on  tbe  $2,500  and  the  next  note  for 
$31.25  became  due,  the  said  Ella  L.  Hart  paid 
them  with  Interest  to  time  of  payment,  and 
also  paid  the  principal  sum  of  $2,500.  Said 
Holmes  &  Hlbbard  delivered  up  to  them  tbe 
note  of  $31.25,  and  procured  from  Holmes  & 
Gay  and  delivered  up  to  her  said  three  notes 
for  $2,500.  Tbey  also  had  Holmes  &  Gay  to 
execute  a  deed  of  release  thereof.  'The  re- 
maining eight  notes  of  $31.25  each  and  tbe 
second  deed  of  trust  given  to  secure  the  same 
were  retained  by  said  Holmes  &  Hlbbard. 
Afterwards,  In  a  division  of  notes  between 
the  said  L.  H.  Holmes  and  Harry  Hlbbard. 
said  eight  notes  and  deed  of  trust  fell  to 
Harry  Hlbbard  as  his  individual  property. 
On  the  11th  day  of  December,  1903,  he  sold 
and  assigned  them  to  H.  G.  Peabody,  of 
Green  county.  111.,  who  afterwards  died  in- 
testate. Appellant  John  L.  Eldred  was  duly 
appointed  administrator  of  her  estate  by  tbe 
probate  court  of  said  county.  After  the  exe- 
cution of  the  deeds  of  trust,  and  before  tbe 
commencement  of  this  action,  ESIa  L.  Hart 
and  C.  L.  Hart,  her  husband,  conveyed  tbe 
lands  to  other  parties,  who  were  duly  made 
defendants.  The  court  held  that  the  con- 
tracts and  agreements  In  evidence  constituted 
one  transaction,  and  was  a  loan  of  $2,500  at 
8  per  cent  Interest  per  annum,  payable  on 
or  before  five  years  from  date ;  that  the  pay- 
ment of  $2,500  with  8  per  cent  interest  from 
date  of  notes  till  time  of  payment  discharged 
the  entire  Indebtedness  represented  by  all 
obligations  executed  by  them ;  that  the  notes 
sued  on  were  thus  paid  off  and  discharged, 
and  are  not  enforcible  for  want  of  considera- 
tion ;  that,  If  the  notes  sued  on  are  considered 
a  separate  obligation  from  other  notes  and 
enforcible  after  the  payment  of  the  principal 
obligation  of  $2,600  and  a  further  siun  equal 
to  8  per  cent,  per  annum  thereon  to  date 
of  such  payment,  such  contract  would  be  usu- 
rious, and  void.  Accordingly  tbe  complaint 
was  dismissed  for  want  of  equity,  and  an 
appeal  has  been  taken  to  this  court 

It  will  be  observed  that  the  parties  to  tbe 
contract  by  its  terms  made  the  principal  sum 
of  $2,500,  with  Interest  on  It  at  5%  per  cent.. 
should  become  due  on  or  before  five  years 
after  date.  In  other  words,  it  was  payable 
within  tbe  prescribed  time  at  tbe  option  of 
the  borrower.  The  balance  of  $312.50  con- 
sisted of  10  notes  of  $31.25,  payable  semian- 
nually without  any  conditions  whatever.  Tbe 
intention  of  the  parties  as  shown  by  their 
written  contract  was  to  provide  for  a  loan  for 
five  years,  with  interest  at  the  rate  of  8  per 
cent,  and  the  time  of  payment  was  fixed 
by  the  notes.  It  Is  well  settled  that  tbe  in- 
terest which  will  accrue  during  the  period  of 
the  loan  may  be  divided  up  to  suit  the  par- 
ties and  separate  obligations  given  for  all 
or  any  part  of  It,  and  this  Is  usually  done. 
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Scruggs  T.  Scottish  Mortgage  Co.,  54  Ark. 
.'>(;6,  16  S.  W.  563;  Banks  v.  Flint,  54  Ark. 
40,  14  S.  W.  76&,  16  S.  W.  477,  10  L.  B.  A. 
4.50.  If  the  parties  had  the  right  to  divide 
up  the  principal  sum  and  the  Interest  which 
would  accrue  Into  separate  obligations  to  salt 
their  convenience,  It  necessarily  follows  that 
the  time  of  payment  of  these  separate  obliga- 
tions might  be  fixed  at  a  given  date,  or  an 
option  might  be  given  the  makers  within 
which  to  pay  the  notes,  or  some  of  the  notes 
might  be  made  payable  on  or  before  a  given 
date,  and  the  remainder  payable  on  fixed 
date.  The  latter  plan  was  adopted  In  the 
present  case.  So  then,  each  note  became  a 
binding  obligation  payable  according  to  its 
c^vn  terms.  It  is  claimed  by  appellees  that 
this  construction  renders  the  contract  usuri- 
ous and  void.  If  it  appears  that  the  contract 
In  its  inception  was  a  result  of  a  device  or 
subterfuge  by  which  the  borrower  was  com- 
pelled, in  order  to  get  the  money,  to  pay  a 
larger  amount  of  interest  than  is  allowed 
by  statute,  the  notes  will  be  determined 
to  be  usurious.  Jordan  v.  Mitchell,  25  Ark. 
2.'>8.  In  the  present  case  Hart  had  the  option 
to  let  the  loan  run  for  the  entire  period  of 
five  years,  and,  if  he  had  done  so,  the  un- 
disputed facts  show  that  he  would  have  paid 
8  per  cent  interest.  The  parties  had  the 
right  when  the  contract  was  made  to  divide 
up  the  payments  for  Interest  to  suit  their 
own  convenience  and  to  have  separate  obli- 
gations given  for  all  or  any  part  of  it.  This 
seems  to  have  been  the  plan  adopted.  If  Hart 
had  let  the  loan  run  for  the  full  period  of 
five  years,  be  does  not  claim  that  he  would 
have  paid  more  than  8  per  cent,  interest. 
He  could  not  have  been  compelled  to  have 
paid  it  before  that  time.  He  did  not  obligate 
himself  to  do  so.  He  only  obligated  himself 
to  pay  the  interest  as  it  accrued  before  the 
principal  sum  fell  du&  So,  then,  it  is  un- 
disputed that,  by  the  terms  of  the  contract 
as  It  could  have  been  enforced  against  him, 
it  was  not  affected  with  usury.  The  payment 
made  by  appellee  Hart  was  voluntary,  and 


was  in  the  exercise  of  an  option  given  him  by 
the  contract.  "When  a  debt,  including  both 
principal  and  interest  and  due  by  Install- 
ments, if  paid  according  to  the  terms  of  the 
contract,  is  free  from  usury,  the  transaction 
is  not  rendered  usurious  by  the  voluntary 
payment  of  the  debt  in  full  before  some  of 
the  installments  matured,  although  as  a  re- 
sult the  creditor  would  receive,  in  the  aggre- 
gate, a  sum  amounting  to  more  than  the 
principal  and  the  maximum  legal  rate  of 
interest."  Savannah  Savings  Bank  v.  Logan, 
99  Ga.  291,  25  S.  E.  692;  Keckley  v.  Union 
Bank,  79  Va.  458.  If  the  lenders  had  exer- 
cised their  option  to  declare  the  whole  indebt- 
edness due  for  failure  of  the  borrower  to 
fulfill  a  certain  stipulation  of  the  deed  of 
,  trust,  still  there  would  have  been  no  usury, 
but  In  such  a  case  a  court  of  equity  would 
treat  the  stipulation  as  a  penalty,  and  refuse 
to  enforce  It  except  upon  a  cancellation  of 
the  unearned  interest  notes,  as  was  done  in 
the  case  cited  by  appellees  of  Dugan  v.  Lewis, 
79  Tex.  246,  14  S.  W.  1024,  12  L.  R.  A.  93,  23 
Am.  St.  Rep.  332.  This  salutary  rule  was 
applied  in  this  court  in  the  case  of  Cbatfe 
&  Sous  V.  Landers,  Admr.,  et  al.,  46  Ark.  364, 
and  in  earlier  cases  cited  therein.  As  stated 
by  Judge  Rlddick  In  the  case  of  Leonhard 
V.  Flood,  68  Ark.  162,  66  S.  W.  781:  "Our 
law  visits  on  a  lender  who  contracts  for  usu- 
rious Interest,  however  small,  a  forfeiture  of 
his  entire  loan  and  the  Interest  thereon.  It 
follows  from  the  plainest  principles  of  Jus- 
tice that  such  a  defense  should  be  clearly 
shown  before  the  forfeiture  Is  declared.  For 
this  reason  usury  will  not  be  inferred  where, 
from  the  circumstances,  the  opposite  conclu- 
sion can  be  reasonably  and  fairly  reached." 
We  are  of  the  opinion  that  the  chancellor 
erred  In  refusing  to  hold  that  the  notes  sued 
on  were  valid  obligations  of  the  appellees, 
C.  It.  Hart  and  Ella  L.  Hart,  and  in  dismiss- 
ing the  complaint  for  want  of  equity. 

The  decree  is  therefore  reversed  and  the 
cause  remanded,  with  directions  to  enter  a 
decree  in  accordance  with  this  opinion. 
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BAIRD  V.  BAIRD  et  al. 

(St.  Louis  Court  of  Appeals.    Missouri.    Oct  6, 

1908.) 

1.  Appeal  and  Ebbob  (S  537*)— Bill  or  Ex- 
OEPTioNB— Piling  Out  of  Time— Effect. 

A  bill  of  exceptions,  filed  out  of  time,  can- 
not be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  2404,  2405;  Dec  Dig.  { 
537.*] 

2.  APPEAL    AND     EBBOH    (§    238*)— REVIEW    OF 

Recobd — Motion  in  Abbest  of  Jodqmbnt— 

Necessity. 

The  record  proper  cannot  be  reviewed, 
where  no  motion  in  arrest  of  judgment  was 
filed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1390;   Dec  Dig.  g  238.*] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty ;  Henry  C.  Riley,  Judge. 

Action  by  MolUe  Balrd  against  T.  J.  Balrd 
and  others.  From  the  judgment,  defend- 
ants appeal.    Affirmed. 

J.  P.  Trebble  and  Duncan  &  Bragg,  for  ap- 
pellants.   Ward  &  OolUns  for  respondent 

BLAND,  P.  J.  The  bill  of  exceptions  In 
this  cause  was  filed  out  of  time;  hence  It 
cannot  be  considered.  No  motion  in  arrest 
of  judgm^it  was  filed,  and  for  this  reason 
the  record  proper  cannot  be  reviewed. 

There  Is,  therefore,  nothing  before  the 
court  for  review,  and  the  judgment,  on  mo- 
tion of  respondent.  Is  affirmed.    All  concur. 


SMITH  T.  ST.  LOUIS  TRANSIT  CO. 

(St.  Louis  Court  of  Appeals.    Missouri.    Oct.  20, 

19vo.) 

1.  Dauages  (g  159*)  —  Pebsonal  Injttbieb  — 
Loss  OF  Eabninob — Pleading. 

Plaintiff  was  injured  in  July,  1904,  when 
he  was  a  guard  at  the  St.  Louis  Exposition,  and 
suffered  no  loss  of  earnings  until  the  close  of 
the  Exposition,  on  December  1,  1904.  Eeld, 
that  plaintiff  was  entitled  to  recover  for  loss 
of  earnings  due  to  his  injury  from  that  date  to 
the  trial  under  an  averment  that  he  "had  or 
would  lose"  them. 

[Ed.    Note. — For   other   cases,    see    Damages, 
Cent  Dig.  g  443;   Dec  Dig.  g  159.*] 

2.  Pleading  (g  252*) — ^Amendment— Ebtf,ct. 

Where  an  amended  petition  was  not  object- 
ed to  as  pleading  a  new  cause  of  action,  it  re- 
lated back  to  the  commencement  of  the  action, 
80  that  an  allegation  that  plaintiff  would  lose 
earnings  in  the  future  was  not  a  waiver  of 
any  claim  for  loss  of  earnings  prior  to  the  filing 
of  the  amendment. 

[Ed.    Note.— For    other   cases,   see   Pleading, 
Dec  Dig.  i  252.*] 

3.  Damages  (g  208*)  —  Pebsonal  Injubt  — 
Loss  OP  Eabnings— Evidence. 

Evidence  held  to  justify  submission  of  the 
issue  of  loss  of  earnings  resulting  from  plain- 
tiff's injury. 

[Ed.    Note. — For  other   cases,    see   Damages, 
Cent.  Dig.  gg  533,  5.34 ;   Dec  Dig.  g  208.*] 

Appeal  from  St.  Louis  Circuit  Court ;  Geo. 
H.  Shields.  Judge. 


Action  by  Vasco  V.  Smith  against  the  St 
Louis  Transit  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Boyle  &  Priest  and  T.  E.  Francis,  for  ap- 
pellant   Jos.  A.  Wright,  for  respondent 

600DE,  J.  This  plaintiff  recovered  a  Judg- 
ment of  12,000  against  the  defendant  company 
for  the  fracture  of  his  arm.  The  accident 
occurred  on  July  25,  1904.  Plaintiff  was  on 
said  date  a  passenger  on  one  of  defendant's 
west-bound  cars  on  Market  street  He  was 
seated  on  the  south  side  of  the  car,  next  to 
a  window,  with  his  elbow  resting  on  the 
window  sill.  According  to  the  petition,  bis 
elbow  projected  two  inches  outside  the  car 
he  was  In,  and  a  car  passing  In  the  opposite 
direction  on  a  parallel  track  struck  his  el- 
bow, and  broke  the  arm. 

The  main  propositions  involved  In  the  case 
were  considered  and  settled  on  a  former  ap- 
peal. 120  Mo.  App.  328,  97  S.  W.  218.  But 
one  question  is  presented  for  decision  on  the 
present  appeal,  and  this  Is  an  assignment  of 
error  relating  to  the  instruction  given  on  the 
measure  of  damages.  Said  Instruction  is  as 
follows:  "If  tlie  jury  find  for  plaintiff,  they 
should  assess  his  damages  at  such  sum  as 
they  believe  from  the  evidence  will  be  fair 
compensation  to  him  (1)  for  any  pain  of  body 
and  mind  that  plaintiff  has  suffered,  or  wiU 
suffer  by  reason  of  bis  injuries,  and  directly 
caused  thereby;  (2)  for  any  loss  of  eaming» 
of  his  labor  that  he  suffered,  or  will  suffer, 
by  reason  of  his  Injuries  and  directly  caused 
thereby."  Two  grounds  are  urged  against 
the  propriety  of  the  foregoing  instruction. 
One  is  that  It  authorized  an  award  of  dam- 
ages for  a  loss  of  earnings  previously  sustain- 
ed by  plaintiff,  when  there  was  no  proof  be 
had  lost  any  earnings  in  consequence  of  bis 
injury,  and  the  other  is  that  the  petition  does 
not  allege  plaintiff  had  lost  earnings,  but  on- 
ly that  he  would  lose  them  in  the  future. 
This  portion  of  the  petition  may  be  quoted: 
"That,  as  a  direct  result  of  the  Injuries  thus 
sustained,  plaintiff's  arm  lias  been  rendered 
permanently  stiff,  and  its  use  greatly  and  per- 
manently impaired;  that  he  has  and  will 
suffer  great  pain  of  body  and  mind.  He  has 
Incurred  and  become  obligated  for,  and  will 
incur  and  become  obligated  for,  large  ex- 
penses for  medical  attention,  medicines,  and 
nursing,  and  bis  earning  capacity  has  been 
permanently  impaired,  and  be  will  In  the 
future  lose  greatly  from  the  earnings  of  his 
labor,  all  to  his  injury  and  damage  in  the 
sum  of  four  thousand  five  hundred  dollars 
($4,500),  for  which  sum  he  prays  judgment 
against  defendant  and  for  his  costs."  We 
have  quoted  from  the  second  amended  peti- 
tion, which  was  filed  after  the  case  was  re- 
versed and  remanded  on  the  first  appeal. 
What  the  previous  petitions  alleged  regarding 
loss  of  earnings  we  do  not  Imow,  as  they 
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have  not  been  preserved  In  tbe  record.  As 
has  been  stated,  the  accident  occurred  in 
July,  1904,  and,  according  to  the  testimony, 
plaintiff  had  suffered  no  loss  of  earnings 
prior  to  the  date  the  case  was  begun.  When 
hurt  he  was  employed  as  a  gnard  on  tbe 
grovmds  of  tbe  Louisiana  Purcliase  Exposi- 
tion, and  he  swore  bis  salary  as  guard  was 
paid,  notwithstanding  his  injury,  until  the 
close  of  the  Eixposition,  December  1,  1904. 
Therefore  it  appears  plaintiff  could  not  have 
alleged  truly  when  he  began  the  action  he 
had  suffered  loss  of  earnings.  But,  though  he 
had  lost  no  galary  or  earnings  by  said  date, 
he  was  entitled  to  a  verdict  for  wliatever 
earnings  lie  had  lost  from  thai  to  tbe  trial 
in  consequence  of  his  Injury  on  an  averment 
either  that  he  had  or  would  lose  them.  Cook 
V.  Redman,  4S  Mo.  App.  497;  1  Sutherland, 
Damages  (3d  Ed.)  {  113.  Tbe  tme  question  is 
whether  the  allegation  that  plaintiff  "will 
in  tbe  future  lose  greatly  from  the  earnings 
of  his  labor,"  'contained  in  the  amended  peti- 
tion filed  long  after  the  suit  was  brought, 
ought  to  be  regarded  as  waiving  any  claim 
for  loss  of  earnings  prior  to  the  date  it  was 
filed.  Was  it  apt  to  lead  defendant  to  be- 
lieve no  demand  was  made  on  account  of 
earnings  except  such  as  would  be  lost  sub- 
sequent to  said  date,  and  thereby  prevent  de- 
fendant from  getting  ready  to  contest  a  claim 
for  a  loss  of  that  kind  sustained  before  the 
filing  of  the  amended  petition?  We  think 
this  view  ought  not  to  be  accepted.  It  has 
not  been  shown  or  asserted  the  amended  peti- 
tion filed  December  10,  1906,  set  up  a  new 
cause  of  action.  Hence  it  related  back  to  the 
date  of  tbe  commencement  of  the  action,  to 
wit,  September  7,  1904,  when  the  first  petition 
was  filed  in  the  oflSce  of  the  clerk  of  the  cir- 
cuit court.  1  Ency.  PI.  &  Pr.  621 ;  Fleenor  v. 
Taggart,  116  Ind.  189,  18  N.  E.  606 ;  Mann  v. 
Scbroer,  50  Mo.  306 ;  Wheeler  v.  Milling  Co., 
73  Mo.  App.  672. 

It  is  Insisted  the  evidence  has  no  tendency 
to  prove  plaintiff  bad  lost  any  earnings  in 
consequence  of  the  accident  to  his  arm.  The 
injury  was  a  permanent  one.  At  the  time  of 
the  trial  plaintiff  could  not  move  his  arm 
easily,  and  the  physician  swore  the  condition 
would  be  permanent  Besides,  the  arm  was 
shrunken  In  size  in  comparison  with  the  un- 
injured ona  It  is  conceded  these  facts  tend 
to  prove  a  loss  of  earning  capacity,  but  coun- 
sel insist  they  do  not  prove  actual  loss  of 
time  or  earnings.  Before  plaintiff  came  to 
St.  Louis  in  March,  1904,  and  took  employ- 
ment as  an  Exposition  guard,  he  lived  in  Bell- 
ingbam  in  tbe  state  of  Washington,  and  was 
engaged  as  a  salesman  in  a  shoe  store.  His 
salary  was  $20  a  week.  His  salary  as  guard 
was  $55.25  a  month.  After  tbe  Exposition 
closed,  be  went  to  his  home  in  Ohio,  stayed 
there  three  months  with  his  father;  then 
came  to  St  Louis  for  the  first  trial  of  the 
case,  afterwards  went  to  Bellingham  again 


and  accepted  employment  in  a  drug  store 
where  he  worked  for  four  months  at  $2  a  day, 
or,  at  most,  $14  a  week.  Subsequent  to  that 
employment  he  had  rheumatism  in  bis  injured 
arm  for  a  month  and  did  nothing.  He  went 
to  Medical  Lake,  Wash.,  and  took  treatment ; 
working,  however,  in  caring  for  the  baths 
there  for  three  months.  He  then  went  to 
Marion,  Ind.,  where  he  was  idle  a  year ;  but 
the  reason  for  his  idleness  was  not  stated,  de- 
fendant's counsel  objecting  to  plaintifrs  stat- 
ing the  reason.  We  think  the  foregoing  testi- 
mony conduces  to  prove  plaintiff  had  lost 
time  from  work  and  earned  less  while  at  work 
In  consequence  of  his  injury.  It  is  a  fair  in- 
ference that  he  was  forced  into  idleness  by 
rheumatism  in  his  injured  arm,  and  what 
wages  he  received  wben  employed  were  less 
than  had  been  paid  him  before. 
The  judgment  is  affirmed.    All  concur. 


T.   S.   HOLLENBECK  &  CO.  v.  MERCAN- 
TILE TOWN   MUT.  FIRE   INS.   CO. 
(St  Louis  Court  of  Appeals.    Missouri.    Oct  6, 

1.  iRSTTK^NCii  (8  335*)— Fibs  Insubanob— In- 
voices— Failure  to  Keep— Eftect. 

A  fire  policy  covering  merchandise  was 
voided  for  insured's  failure  to  keep  a  cash  ac- 
count of  goods  sold,  an  invoice  of  goods  iwrchas- 
ed,  and  an  inventory,  as  required  oy  the  policy. 
[B!d.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  863 ;   Dec.  Dig.  {  835.*] 

2.  INSUBARCK   (1  283*)   —   FiBE  INSUBAWCE  — 
MOBTOAOES — FaILUBE  TO  DISCLOSE— EFFECT. 

A  fire  policy  is  avoided  by  insured's  failure 
to  disclose  a  mortgage  in  his  application,  when 
asked  whether  any  existed. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  036,  640,  641 ;   Dec.  £Mg.  (  2S3.*) 

8.  Inbubance  (g  a79*)  —  Apflicatiok— Ab- 
swcbs  by  Irbubeb's  A  oeht— Effect. 

Insured  is  not  bonnd  by  the  answers  to  the 
questions  propounded  in  the  application,  unless 
when  he  signed  It  be  knew  of  the  questions  and 
answers  as  written  by  insurer's  agent 

[Ed.   Note. — For  other  cases,   see   Insurance, 
Cent  Dig.  8  999;    Dec  Dig.  i  379.*] 
4.  INSXJBANCE  (8  668*)  —  Appuoatiok  —  Con- 
tents—iNsuBSD's  KNOWLEDOK-^UBT  QtTSS- 
TION. 

In  an  action  on  a  fire  policy,  held,  under 
the  evidence,  a  Jury  question  whether,  wnen  in- 
sured signed  the  application,  he  knew  the  na- 
ture of  the  questions  and  answers  written  there- 
in by  Insurer's  agent. 

[E^.  Note. — ^For  other  cases,  see  Insurance^. 
Cent  Dig.  88  1735,  1758;   Dec.  Dig.  8  688.*] 

6.  IHSUBAHCE  (8  569*)  —  Pboofs  of  Lobs  — 

Waives— Denial  of  Liabilitt. 

By  denying  any  liability,  insurer  waived 
formal  proof  of  loss,  as  required  by  the  policy. 

[Bd.  Note. — For  other  cases  see  Insurance, 
Cent  Dig.  8  1391 ;    Dec.  Dig.  8  559.*] 

Appeal  from  Circuit  Court,  New  Madrid 
County;   Henry  C.  Riley,  Judge. 

Action  by  T.  S.  Hollenbeck  &  Co.  against 
the  Mercantile  Town  Mutual  Fire  Insurance 
Company.  From  a  Judgment  for  plaintiff,  de- 
fend.int  appeals.  Partly  reversed  and  partly 
affirmed. 
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Brown  &  Hubbard  and  Barclay  &  Fauntle- 
roy,  for  appellant.  H.  C.  Riley,  Jr.,  and 
AVard  &  Collins,  for  respondent 

BLAXD,  P.  J.  Defendant  company  by  Its 
j)olIcy,  dated  May  30,  1004,  Insured  plain- 
tiff against  loss  by  fire  as  follows:  Six  hun- 
dred dollars  on  his  one-story  frame  building, 
situated  on  lot  11,  block  18,  in  the  town  of 
PortagevlUe,  New  Madrid  county,  Mo. ;  |400 
on  his  stock  of  merchandise,  consisting  prln- 
tlpally  of  drugs  and  medicines,  located  In 
said  building.  In  December,  1904,  and  dur- 
ing the  life  of  the  policy,  the  building  was 
totally  destroyed  by  fire,  as  was  the  greater 
part  of  the  merchandise  covered  by  the  pol- 
icy. The  action  is  on  the  policy,  to  recover 
the  Are  loss.  Plaintiff  recovered  the  full 
amount  of  the  insurance.  The  policy  con- 
tained the  following  provisions:  "Book  and 
Inventory  Clause. — It  Is  expressly  stipulated 
and  made  a  condition  of  this  contract  that: 
First.  The  assured  will  take  an  itemized  in- 
ventory of  stock  hereby  iBSured  at  least  once 
in  each  calendar  year,  and  unless  such  In- 
ventorj'  shall  have  been  taken  within  twelve 
(12)  calendar  months  prior  to  the  date  of  this 
policy,  the  same  shall  be  taken  in  detail 
witliin  thirty  (30)  days  after  said  date,  or 
this  policy  shall  be  null  and  void  from  and 
after  the  expiration  of  said  thirty  (30)  days, 
and  upon  demand  of  the  assured  the  unearn- 
ed premium  for  the  unexpired  time  of  this 
policy  shall  be  returned.  Second.  The  as- 
sured will  keep  a  set  of  books,  which  shall 
clearly  and  plainly  present  in  detail  a  com- 
plete record  of  the  business  transacted,  in- 
cluding all  purchases,  sales  and  shipments  of 
said  stock,  both  for  cash  and  credit,  from 
the  date  of  the  inventory  provided  for  in  the 
first  section  of  this  clause,  and  dnring  the 
continuance  of  this  policy.  Third.  The  as- 
sured shall  keep  such  books  and  Invento^, 
and  also  the  last  preceding  inventory,  secur- 
1y  lo<Aed  in  fireproof  safe  at  night  and  at  all 
times  when  the  building  mentioned  in  this 
policy,  or  the  portion  thereof  containing  the 
stock  described  therein,  is  not  actually  open 
for  business ;  or,  failing  In  this,  the  assured 
will  keep  such  books  and  inventories,  at 
night  and  at  all  such  times,  in  some  place  not 
exposed  to  a  fire  which  would  ignite  or  de- 
stroy the  aforesaid  building;  and.  In  case  of 
loss,  the  assured  specifically  warrants,  agrees 
and  covenants  to  produce  such  books  and 
inventories  for  the  inspection  of  said  com- 
I)any.  Fourth.  In  the  event  of  failure  on  the 
part  of  assured  to  keep  and  produce  such 
books  and  inventories  for  the  inspection  of 
said  company,  this  entire  policy  shall  become 
null  and  void,  and  such  failure  shall  consti- 
tute a  perpetual  bar  to  any  recovery  there- 
on." 

1.  PlalntifTs  evidence  shows  aflSrmatively 
that  he  failed  to  comply  with  the  iron-safe 
clause  of  the  policy,  in  this,  that  he  kept  no 
cash  account  of  goods  sold,  no  invoice  of 


goods  purchased,  nor  did  he  have  on  hand 
any  invoice  taken  before  or  after  the  policy 
was  Issued.  This  was  a  failure  to  comply 
with  the  substantial  provisions  of  the  iron- 
safe  clause,  and  takes  the  case  out  of  tlie 
ruling  of  Malln  v.  Ins.  Co.,  105  Mo.  App.  62.~>, 
80  S.  W.  56,  cited  and  relied  on  by  plaintiff, 
and  brings  It  within  the  ruling  of  Glllum  & 
Co.  V.  Fire  Ass'n,  106  Mo.  App.  673,  80  S.  W. 
283,  and  Johnson  v.  Fire  Ins.  Co.,  120  Mo. 
App.  80,  96  S.  W.  697.  The  policy  was  voided 
as  to  the  merchandise,  for  failure  to  comply 
with  the  provisions  of  the  iron-safe  clause 
(Johnson  v.  Fire  Ins.  Co.,  supra;  Glllum  & 
Co.  V.  Fire  Ass'n,  106  Mo.  App.,  loc.  clt  679, 
80  S.  W.  283;  Bruer  v.  Kansas  Mut  Life 
Ins.  Co.,  100  Mo.  App.  640,  75  S.  W.  380; 
Gibson  V.  Mo.  Town.  Mut  In&  Co.,  82  Mo. 
App.  515;  Crigler  v.  Ins.  Co.,  49  Mo.  App. 
11),  and  the  court  should  have  given  defend- 
ant's instruction  to  the  effect  that  plaintiff 
could  not  recover  for  the  loss  of  the  mer- 
chandise. 

2.  The  following  printed  interrogatories 
appear  in  the  application  for  insurance: 
"(1)  Are  you  the  sole  and  absolute  owner  of 
the  property  to  be  insured?"  The  answer  in 
writing  Is  "Yes."  "(2)  Is  the  property  mort- 
gaged or  otherwise  incumbered?"  The  an- 
swer in  writing  is  "No."  The  policy  con- 
tained the  following  clause:  "This  entire 
policy  shall  be  void  if  the  Insured  has  con- 
cealed or  misrepresented,  in  writing  or  other- 
wise, any  material  fact  or  circumstance  con- 
cerning this  insurance  or  the  subject  there- 
of; or  if  the  interest  of  the  insured  in  the 
property  be  not  truly  stated  herein ;  or  in 
case  of  any  fraud  or  false  swearing  by  the 
insured  touching  any  matter  relating  to  this 
insurance  or  the  subject  thereof,  whether 
before  or  after  a  loss."  Plaintiff's  evidence 
shows  he  was  the  owner  of  the  building,  but 
that  It  was  mortgaged  to  the  county  of  New 
Madrid,  to  secure  a  school  note,  for  the  sum 
of  $450,  at  the  time  the  application  for  In- 
surance was  made,  and  that  the  debt  had 
not  been  paid  at  the  time  of  the  trial.  Plain- 
tiff testified  that  defendant's  agent  came  to 
the  premises  and  solicited  the  insurance; 
that  he  inquired  about  the  dimensions  of  tl>e 
building,  asked  about  the  fiues,  etc.,  but  aslc- 
ed  no  questions  about  mortgages  or  incum- 
brances; that  after  be  (plaintiff)  had  agreed 
to  take  the  insurance,  and  had  truthfully  an- 
swered such  questions  as  he  was  asked  about 
the  property,  the  agent  went  away,  and  In  a 
few  hours  returned  with  the  application  for 
insurance,  with  the  blanks  filled  in,  and  ask- 
ed him  to  sign  it,  but  did  not  read  or  offer 
to  read  the  application  to  him;  that  he 
(plaintiff)  "skimmed"  over  it,  and  then  signed 
it  Plaintiff  testified  that  he  did  not  see  the 
answer  "No"  to  the  question,  "Is  the  prop- 
erty mortgaged  or  otherwise  incumbered" ; 
that  the  agent  did  not  call  bis  attention  to  it. 
and  at  no  time  asked  him  any  such  question  ; 
that  the  answer  to  the  question  was  not  his 
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answer,  was  not  In  hlB  handwriting,  and  be 
did  not  know  it  was  In  the  application  at  the 
time  he  signed  it ;  that  he  made  truthful  an- 
swers to  all  questions  asked  him  by  the 
ugeut;  that  he  did  not  think  the  fact  that 
the  property  was  mortgaged  was  material 
to  the  risk;  that  If  be  had  thought  so,  he 
would  have  volunteered  the  Information  to 
the  agent,  and  testified  that  all  he  did  to 
secure  the  Insurance  was  done  in  good  faith. 
The  agent  testified  that  his  wife  wrote  the 
answers  to  the  questions  (not  in  plaintiff's 
presence)  as  dictated  by  him  (the  agent),  and 
the  answer  "No,"  to  the  question  In  regard 
to  the  mortgage  was  in  the  application  when 
plaintiff  signed  it.  On  this  evidence  the  court 
gave  the  following  instructions:  "(2)  The 
court  Instructs  the  jury  that,  if  you  believe 
and  find  from  the  evidence  that  plaintiffs 
application  for  Insurance  was  prepared  by  de- 
fendant's agent,  not  In  the  presence  of,  and 
without  the  assistance  of,  plaintiff,  and  that 
said  agent,  after  preparing  the  said  applica- 
tion, presented  the  same  to  the  plaintiff,  and 
requested  the  plaintiff  to  sign  the  same, 
which  plaintiff  then  and  there  did,  then  you 
are  Instructed  that  the  fact  that  said  prop- 
erty was  mortgaged  or  incumbered  at  the 
time  plaintiff  signed  said  application  for  in- 
surance constitutes  no  defense  to  this  ac- 
tion provided  that  you  further  find  from  the 
evidence  that  the  answer  'No,'  relative  to 
the  question  in  said  application  as  to  wheth- 
er or  not  said  property  so  Insured  was  mort- 
gaged or  incumbered,  was  the  act  of  defend- 
ant's agent,  and  without  the  knowledge  or 
consent  of  the  plaintiff,  and  the  answer  'Tes' 
to  the  question,  'are  you  the  sole  and  absolute 
owner  of  the  property  to  be  Insured.' "  "(4) 
The  court  Instructs  the  jury  that  all  that  was 
required  of  plaintiff  in  making  his  applica- 
tion for  Insurance  was  to  make  truthful  an- 
swers to  all  questions  asked  him  by  the 
agent  of  defendant,  and  to  make  known  to 
defendant's  agent  any  fact,  known  by  plain- 
tiff to  be  material,  touching  said  application 
and  Insurance  not  inquired  of  by  the  agent 
or  defendant,  and  if  you  lielieve  from  the  evi- 
dence that  plaintiff  made  truthful  answers 
to  all  questions  put  to  him  by  the  agent  of 
defendant  at  the  time  said  application  for 
said  insurance  was  made,  and  the  plaintiff 
did  not  intentionally  fall  to  communicate  any 
material  fact  to  said  agent  of  defendant 
tonohing  said  application  and  Insurance,  and 
that  said  application  for  insurance  was  pre- 
pared by  the  agent  of  defendant,  by  said 
agent  writing  the  answers  to  the  questions 
contained  in  said  application,  and  that  said 
agent,  after  having  so  prepared  said  applica- 
tion, presented  the  same  to  plaintiff,  and  at 
the  same  time  represented  and  stated  to 
plaintiff  that  the  said  application  was  prop- 
erly and  correctly  prepared,  and  requested 
the  plaintiff  to  sign  the  same,  and  that  plain- 
tiff, confiding  In  the  honesty  and  veracity  of 
the  statements  and  representations  of  the  de- 


fendant's agent,  thereupon  signed  said  appli- 
cation for  insurance  without  reading  the 
same,  or  having  the  same  read  to  him,  then 
your  verdict  should  be  for  the  plaintiff." 
The  mortgage  was  material  to  the  risk,  and, 
if  plaintiff  failed  to  disclose  it  (if  he  was 
requested  to  do  so),  his  failure  voided  the 
policy  as  to  the  building.  Qagle  v.  Ins.  Co., 
78  Mo.  App.  215;  Baxter  v.  Ins.  Co.,  65  Mo. 
App.  255.  But  the  Indisputed  evidence  is 
that  plaintiff  was  not  required  to  disclose 
the  mortgage,  and  that  the  application  for 
the  Insurance  was  prepared  by  defendant's 
agent  in  the  absence  of  plaintiff,  and  that, 
after  being  prepared,  It  was  not  read  to  him ; 
therefore  the  application  was  the  act  of  de- 
fendant, not  of  plaintiff.  Bushnell  v.  Ins. 
Co.,  110  Mo.  App.,  loc.  clt.  227,  228,  85  S.  W. 
103,  and  cases  cited  therein.  Plaintiff  is  not 
bound  by  the  answers  to  the  questions  pro- 
pounded In  the  application,  unless  he  had 
knowledge  of  the  questions  and  answers 
thereto,  as  written  In  the  application,  when 
he  signed  it.  Whether  or  not  he  had  such 
knowledge  was  a  question  of  fact  for  the 
Jury,  which  they  found  in  plaintiff's  favor; 
under  proper  Instructions  given  by  the  court 
and  set  out  above. 

3.  Timely  proofs  of  loss  were  not  furnish- 
ed, and  defoidaut  sets  up  this  fact  as  a  de- 
fense. In  his  reply  plaintiff  pleads  that  de- 
fendant waived  proofs  of  loss  by  denying  all 
liability  on  the  policy,  assigning  as  a  ground 
therefor  that  plaintiff  made  false  statements 
in  his  application  for  insurance.  The  evi- 
dence shows  that  defendant  denied  all  li- 
ability for  the  reasons  stated  In  the  reply. 
On  this  feature  of  the  case  the  court  gave 
the  following  instruction:  "The  court  in- 
structs the  Jury  that,  if  you  believe  from  the 
evidence  that  within  60  days  after  the  de- 
struction of  said  building,  merchandise,  and 
drugs  the  defendant  was  notified  thereof,  and 
that  the  defendant  denied  any  liability  upon 
the  policy  of  Insurance,  on  the  sole  ground 
of  an  alleged  false  statement  as  to  a  mort- 
gage upon  said  property  in  procuring  said 
policy,  and  has  continued  to  deny  all  liabil- 
ity for  said  reason,  then  this  amounted  to  a 
waiver  of  formal  proof  of  loss,  and  defend- 
ant's failure  to  keep  a  set  of  books  and  in- 
ventory, is  waived,  and  the  Jury  will  find  the 
issues  for  the  plaintiff."  This  instruction  is 
in  accord  with  sound  reasoning,  and  in  har- 
mony with  the  ruling  of  Weber  v.  Ins.  Co., 
35  Mo.  App.  521 ;  Hooker  v.  Ins.  Co.,  60  Mo. 
App.  141. 

4.  Exceptions  were  saved  to  the  giving  of 
other  instructions,  as  well  as  to  the  admis- 
sion of  evidence  tending  to  show  plaintiff  act- 
ed In  good  faith  In  applying  for  the  insur- 
ance. We  deem  it  unnecessary  to  discuss 
these  exceptions,  for  the  reason  the  evidence 
is  clear  and  convincing  that  plaintiff  is  en- 
titled to  recover  for  the  loss  on  the  building. 

The  Judgment  for  the  loss,  of  the  merchan- 
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dise  is  reversed.    The  judgment  {or  the  loss 
of  the  building  is  affirmed.    All  concur. 

GOODE  and  NORTONl,  JJ.,  concur. 


CENTEAL  MANTEL  CO.  v.  THALER  et  al. 
(St.  Louis  Court  of  Appeals.    Missouri.    Oct  20, 

1.  Pleadino  (J  139*>—OotTRTKBOLAiM— Neces- 
sity. 

Where  plaintiff  sued  on  a  quantum  meruit 
for  the  reasonable  value  of  certain  mantels  and 
materials  furnished,  and  defendant  pleaded  onlj 
defects  in  the  work,  an  instruction  that  if  plain- 
tiff failed  to  furnish  proper  mantels,  or  did  not 
properly  set  them,  the  jury  might  deduct  from 
the  balance  owing  plaintiff  such  an  amount  as 
would  comi>enBate  defendant  owner  for  the  dam- 
age be  bad  sustained  from  plaintiff's  default, 
was  erroneous,  as  permitting  defendant  to  re- 
cover on  a  counterclaim  not  pleaded  for  breach 
of  contract. 

[Ed.  Note. — ^For  other  cases,  see  Pleading, 
Cent  Dig.  |  287 ;    Dec.  Dig.  {  139.»] 

2.  CoNTBACTS  (8  305*)  —  Pebfobmanci:— Pat- 
MENT— Effect. 

Where  defendant,  after  having  made  spe- 
cific objections  to  plaintiffs  work  in  installing 
certain  mantels,  agreed  to  pay  plaintiff  the  bal- 
ance due  on  the  contract  if  he  would  alter  the 
work  in  accordance  with  the  objections,  that 
defendant  i^ve  plaintiff  an  order  for  the  balance 
on  the  belief  that  the  objections  had  been  ob- 
viated would  not  estop  him  from  thereafter  ob- 
jecting that  the  alterations  had  not  been  prop- 
erly made. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  §  305,*] 

8.  Contracts  (§  349*)— Actions— Evidence- 
Res  Tnteb  Alios  Acta. 

Where  defendant  objected  to  plaintiffs  work 
in  installing  certain  mantels  because  of  broken 
tiles,  evidence  that  other  floor  contractors  whom 
plaintiff  claimed  hsd  broken  the  tiles  had  agreed 
to  pay  plaintiff  for  relaying  tlwm  was  irrele- 
vant. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  {  349.*] 

Appeal  from  St.  Louis  Circuit  Court;  Jes- 
se McDonald,  Judge. 

Action  by  the  Central  Mantel  Company 
against  Solomon  Thaler  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed  and  remanded. 

S.  N.  &  S.  C.  Taylor,  for  appellant  B.  E. 
Schnepp,  for  respondents. 

GOODE,  J.  This  action  was  instituted  to 
enforce  a  mechanic's  lien  for  a  balance  al- 
leged to  be  due  plaintiff  for  furnishing  and 
setting  mantels  and  tiling  In  four  flat  build- 
ings. The  total  charge  for  the  mantels  and 
the  tiling  around  them  was  $900,  and  of  this 
sum  the  owner  of  the  premises,  Thaler,  paid 
$850.  He  refused  to  pay  the  balance  be- 
cause he  found  three  faults  In  the  material 
and  workmanship  after  the  mantels  had  been 
set.  These  faults  were  a  patch  glued  on  an 
upright  column  of  one  of  the  mantels,  a  warp 
or  bend  away  from  the  wall  of  the  room  In 
one  column  of  another  mantel,  and  corners 
broken  off  some  of  the  tiles.     Thaler  called 


attention  to  those  faults,  and  plaintiff  agreed 
to  correct  them  and  sent  workmen  to    the 
building   for   the  purpose.     Testimony    for- 
plaintiff   shows   all   the   matters  of   whicb 
Thaler  complained  were  altered  to  his  satis- 
faction, and  on  May  IS,  1906,  he  gave  a  writ- 
ten order  for  the  balance  of  $50  to  one  of  the 
Murphys,  who  are  the  other  defendants    in 
the  case,  and  whose  interest  grows  out  of  a. 
deed  of  trust  held  by  them  on  the  premises. 
The  order  was  given  pursuant  to  an  arrange- 
ment by  which  the  Murphys  were  to    ad- 
vance money  to  pay  obligations  incurred,  by 
Thaler  in  building  the  housea     nialer   ad- 
mitted giving  the  order,  but  sought  to  obvi- 
ate the  force  of  the  circumstance  as  sho'^^ing 
an  acceptance  of  the  work.     He  swore,    as 
did  plaintiffs  witnesses,  it  was  agreed    be- 
tween him  and  plaintiff  the  defects  in    tbe 
tiles  and  mantels  should  he  made  good,  and 
that  while  he  was  on  the  premises  one  day 
a  workman  of  plaintiff's  came  there  to  make  - 
the  proper  alterations,  and  he  (Thaler),   tak- 
ing It  for  granted  they  would  be  made    ac- 
cording to  the  agreement,  signed  the  order 
for  the  balance  of  the  price  and  sent  it  to 
plaintiff;    but,  on  subsequently  finding    tbe 
defects  had  not  been  corrected,  he  stopped 
payment  of  the  order.    There  Is  a  conflict  of 
evidence  regarding  whether  the  faults  in  tbe 
tiles  and  mantels  were  corrected  as  agreed, 
and  also  whether  Thaler  gave  the  order  un- 
der  the  circumstances  be  swore  and  tben 
stopped  payment  of  it,  or  gave  it  after   be- 
had  fully  examined  the  alterations  and  ex- 
pressed satisfaction  with  them.    The  action 
is  quantum  meruit  for  the  reasonable  value 
of  the  work  and  materials  done  and  fumish- 
ed  by  plaintiff,  after  crediting  the  lien   ac- 
coimt  with  the  amount  defendant  has  paid. 
No  counterclaim  was  filed,  but  at  the  trial 
counsel  for  Thaler  offered  testimony  of  tbe 
amount  of  damage  sustained  by  Thaler    in 
consequence  of  defects  in  the  job.    This  evi- 
dence was  excluded  by  the  court,  and,  as  far 
as  tbe  reception  of  testimony  was  concerned, 
the  case  was  tried  on  the  theory  that  tbe 
essential  issue  was  the  reasonable  value  of 
plaintiffs  work  and  material.     This  theory 
was  adopted,  too,  in  the  instructions  granted 
on  plaintiff's  request,  but  at  the  instance  of 
defendant  the  court  gave   the  following   in- 
struction, of  which  complaint  is  made :   "Xbe 
court  Instructs  the  jury  that  If  you  believe 
from  the  evidence  that  the  C!entral  Mantel 
(Company    failed   to    furnish    material    and 
work    for  said   mantel   work   for    Solomon 
Thaler  for  furnishing  mantels  for  the  build- 
ing No.  4530-32  Washington  avenue,  St  ZjOuIs, 
and  furnished  inferior  mantels  or  failed  to 
properly  set  same,  or  all  the  above,  then  tbe 
Jury  may,  if  in  your  Judgment  you  see  flt 
detluct  from  the  balance  owing  said  plaintiff 
company  under  said  claim  such  an  amount  or 
amounts   as  you   believe   from  the  evidence 
will  compensate  the  said  Thaler  for  damage, 
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I  f  you  so  find,  he  has  sustained  from  the  fail- 
ure of  said  company  to  furnish  worlc  and 
materials  of  the  reasonable  value  of  $900." 

1.  The  language  of  that  instruction  is  con- 
fused; but  plainly  it  diverged  from  the  is- 
sue of  the  reasonable  value  of  the  work  and 
material,  and  threw  into  the  case  the  ques- 
tion  of  damage  sustained  by  Thaler  on  ac- 
count of  a  breach  by  plaintiff  of  either  an 
express  or  Implied  contract  to  furnish  a  cer- 
tain quality  of  material  and  do  a  certain 
■quality  of  work.    No  contract  of  either  sort 

was  declared  on  by  plaintill  or  interposed  as 
at  counterclaim  by  defendant  It  appears 
f  rona  the  evidence  the  original  agreement  be- 
tween plaintiff  and  Thaler  called  for  mantels 
of  medium  grade,  and  It  was  not  shown  those 
furnished  were  inferior  to  this  grade,  but 
only  that  there  were  defects  in  two  of  them. 
Keither  was  it  said  or  proved  the  tiling  was 
of  an  inferior  kind,  but  only  that  the  cor- 
ners of  some  of  the  tiles  were  broken  off. 
Therefore  the  Jury  was  permitted  to  find 
against  the  plaintiff  on  a  counterclaim  not 
pleaded,  and  of  which  there  was  no  evidence. 
It  was  competent  for  defendant  to  show  t^e 
faults  of  which  he  complained,  not  as  proof 
of  damages  suffered  from  a  breach  of  con- 
tract, but  as  bearing  on  the  reasonable  value 
of  the  work  and  material.  As  the  instruction 
under  review  submitted  the  cause  on  a  ques- 
tion not  presented  by  either  the  pleadings  or 
the  proof,  it  is  erroneous.  McClure  v.  Feld- 
mann,  184  Mo.  710,  84  S.  W.  16. 

2.  Counsel  for  defendant  maintain  that, 
t>ecause  the  instructions  given  for  plaintiff 
Advised  the  jury  they  should  return  a  verdict 
In  plaintiff's  favor  if  they  believed  the  mate- 
rial furnished  and.  labor  performed  were  rea- 
sonably worth  $900,  the  proper  view  is  that 
the  above  instruction  given  for  defendant 
left  it  to  the  Jury  to  say  whether,  if  plaintiff 
furnished  Inferior  or  defective  mantels  or 
failed  properly  to  set  them,  the  Job  was  of 
the  reasonable  value  of  $900.  This  interpre- 
tation cannot  be  accepted  without  disr^ard- 
Ing  tlie  language  of  the  instruction,  which 
Implies  the  breach  of  a'  contract  to  furnish 
material  and  do  work  of  a  certain  gnailty, 
thereby  entitling  defendant  to  compensation 
for  his  damages.  In  other  words,  the  charge 
proceeded  on  the  theory  that  defendant  ought 
to  recover  whatever  damage  he  had  sustained 
to  his  property  as  a  whole  on  account  of 
-plaintlfTs  breach.  Instead  of  having  the  de- 
fects taken  account  of  in  arriving  at  the  rea- 
sonable value  of  the  work  and  material.  The 
instructions  for  plaintiff  and  the  one  given 
for  defendant  are  inconsistent,  and,  in  view 
of  the  pleadings,  the  latter  should  not  have 
been  given.  Demoyers  Shoe  Co.  v.  Llsman, 
«5  Mo.  App.  840. 

3.  Plaintiff  asked  the  court  to  instruct  that 
if  the  Jury  found  defendant  made  specific 
complaint  of  the  tiling  and  mantels  after 
they  were  in  place,  and  agreed  with  plaintiff 


to  pay  the  balance  of  $30  if  plaintiff  would 
alter  the  work  in  accordance  with  defendant's 
objections,  and  further  found  plaintiff,  pur- 
suant to  this  agreement,  made  the  requested 
alterations,  and  thereafter  Thaler  gave  a 
written  order  for  the  $50  balance,  he  was 
estopped  to  assert  the  work  was  defectively 
done.  The  order  under  those  conditions 
would  not  estop  Thaler,  at  least,  unless  he 
knew  fully  the  character  of  the  alterations 
when  he  gave  it  But,  if  he  agreed,  if  plain- 
tiff would  make  certain  changes  in  the  work, 
he  would  pay  the  balance  claimed,  and  those 
changes  were  made,  he  was,  of  course,  liable 
for  the  balance.  The  order  was  simply  an 
item  of  evidence  tending  to  show  the  alter- 
ations were  made  as  agreed. 

4.  The  corners  of  some  of  the  tiles  were 
broken  by  the  men  who  laid  the  hardwood 
floors,  and  the  evidence  tends  to  prove  the 
contractor  to  lay  the  floors  paid  the  mantel 
company  to  replace  the  broken  tiles  with 
whole  ones.  Evidence  of  these  facts  was  re- 
ceived over  the  objection  of  plaintiff's  counsel, 
for  the  purpose,  the  court  said,  of  showing 
the  feeling  existing  between  the  parties  to 
this  cause.  We  think  it  was  not  competent 
for  any  purpose,  as  it  was  a  transaction  be- 
tween the  contractor  for  the  floors  and  the 
mantel  company,  with  which  Thaler  had  no 
concern.  Both  parties  to  this  action  concede 
plaintiff  agreed  to  flx  the  tiles;  and  the 
question  of  whether  or  not  some  third  party 
paid  the  expense  of  fixing  them  is  immaterial. 
The  true  question  at  this  point  was  whether 
plaintiff  did  fix  them  in  accordance  with  its 
agreement  to  do  so. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


STATE  V.  WAIiKEN 

(St.  IiOuls  Court  of  Appeals.     Miasouri.     Nov. 
6.  1906.) 

1.  Labcent  (S  55*)  — Prrrr  liAXCKyr —  Kvi- 

MNCB— StnfJlOIBNCT. 

Evidence  examined,  and  held  to  support  a 
conviction  of  petit  larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  K  148-178;  Dec.  Dig.  »  55.*] 

2.  Indictment  and  Information  (S  189*)— 
Petit  Larceny  —  CoNvicrriON  Undeb  In- 
diotment  fob  Qband  Labcent. 

Under  the  express  provisions  of  Rev.  St. 
1899,  i  1911  (Ann.  St  1906,  p.  1301),  a  con- 
yiction  of  petit  larceny  may  be  had  under  an 
indictment  for  grand  larceny,  where  the  evi- 
dence shows  the  value  of  the  property  to  have 
been  less  than  $30. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  g  594 ;  Dec.  Dig.  § 
189.*] 

Appeal  from  St  Louis  Circuit  (^urt ;  Hugo 
Muench,  Judge. 

Millie  Walken  was  convicted  of  petit  lar- 
ceny, and  she  appeals.    Affirmed. 

Jno.  T.  Murphy,  for  appellant  Arthur  N. 
Sager,  for  the  State. 
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GOODE,  J.  This  appellant  was  convicted 
of  the  crime  of  petit  larceny  for  stealing 
rugs,  portieres,  scarfs,  towels,  napkins,  and 
other  similar  articles  from  the  Usona  Hotel 
in  the  city  of  St  Louis.  The  Indictment  was 
for  grand  larceny,  and  the  evidence  shows 
the  property  stolen  was  worth  several  hun- 
dred dollars ;  but  the  Jury  returned  a  verdict 
for  petit  larceny.  Appellant's  name  Is  spelled 
sometimes  In  the  record  before  us  as  Wolk'en, 
but  as  Walken  in  the  Indictment  No  briefs 
or  abstracts  have  been  submitted,  and  we  on- 
ly know  the  errors  relied  on  for  reversal  from 
the  motion  for  new  trial,  which  says  the  ver- 
dict is  against  the  evidence  and  that  the  court 
erred  In  rulings  on  the  evidence  and  in  giving 
instructions. 

We  have  gone  through  the  entire  record  of 
more  than  400  pages,  and  find  the  evidence 
leaves  no  doubt  of  appellant's  guilt.  She  was 
housekeeper  for  six  months  prior  to  April 
15,  1907,  at  the  Usona  Hotel  in  St.  Ixiuls,  of 
which  Mrs.  Elizabeth  Boogher  was  proprietor. 
As  housekeeper,  appellant  bad  charge  of  the 
bed  linen  and  napery  of  the  establishment 
and  keys  to  all  the  rooms.  It  was.  her  duty 
to  take  care  of  the  linen  and  distribute  it  as 
needed  to  the  different  rooms.  Prior  to 
April  15th  she  had  rented  a  house  at  No.  4000 
Delmar  avenue  wherein  to  take  lodgers — a 
rooming  house  It  is  called.  When  she  left 
the  Usona  Hotel  she  took  away,  or  bad  sent 
after  her,  three  trunks  and  several  boxes, 
and  besides  had  a  negro  boy,  who  worked  at 
the  hotel,  carry  away  a  wash  basket  full  of 
stufT.  This  negro  went  with  her  to  her  room- 
ing house  and  worked  for  her  a  short  time. 
When  the  trunks  and  boxes  were  opened,  sev- 
eral rugs  and  various  articles  of  linen,  like 
napkins,  tablecloths,  etc.,  were  taken  out  of 
them.  The  boy  recognized  these  articles  as 
property  of  the  Usona  Hotel,  and.  Indeed,  the 
name  of  the  hotel  was  on  many  of  them.  He 
reported  the  fact  to  Mrs.  Boogher,  and  on 
May  7th  she  and  her  son  and  two  officers 
went  to  the  lodging  house  on  Delmar  avenue 
to  search  It  Mrs.  Walken  at  first  said,  on  be- 
ing accused  of  taking  the  articles,  that  she 
had  taken  nothing  but  two  napkins.  Some 
rugs  were  found  on  the  floors,  and  she  admit- 
ted taking  them,  but  said  they  were  all. 
Afterwards  table  linen  was  discovered  with 
the  name  of  the  Usona  Hotel  on  it,  and  she 
said  she  Iiad  taken  that,  but  no  more;  and 
so  as  the  searching  party  went  through  the 
establishment,  finding  articles  in  each  room, 
she  admitted  taking  them,  but  protested 
against  further  searcb,  saying  her  lodgers 
would  be  disturbed  and  she  had  nothing 
more. 

.Vccording  to  the  testimony  of  the  oflJcers, 
and  of  Mrs.  Boogher  and  her  son.  appellant 
admitted  she  had  taken  away  the  various 
pieces  they  had  discovered  and  offered  no 
explanation  of  her  act  Olrcnmstances  be- 
fiides  those  narrated,  and  tending  to  prove 


appellant's  guilt  were  put  In  evidence.  A. 
physician,  who  was  put  on  the  stand  by  ap- 
pellant apparently  to  account  for  her  admis- 
sions, testified  her  nervous  condition,  wheu 
the  searching  party  was  going  through  her 
house,  was  such  that  she  could  not  make 
clear  answers  to  questions.  Her  own  explana- 
tion, when  on  the  witness  stand,  as  to  how 
she  came  to  take  table  linen  with  the  nain& 
of  the  Usona  Hotel  on  it,  was  about  as  fol- 
lows: She  had  arranged,  several  weeks  be- 
fore she  left  the  Usona,  to  keep  the  rooming 
house  on  Delmar,  and  another  woman  was 
going  to  be  her  partner  in  the  enterprise. 
This  woman  had  advanced  her  money  \nth 
which  to  buy  rugs  and  linen  to  be  used  in 
their  business.  She  used  the  money  to  buy 
napkins,  and  perhaps  other  pieces,  and  these 
became  mixed  with  the  Usona  linen  in  laun- 
dering, while  she  was  still  housekeeper  there, 
and  wheal  she  was  leaving  she  did  not  think 
It  was  necessary  to  select  her  own  articles 
from  among  the  Usona  linen,  but  thought  it 
would  be  all  right  to  take  the  same  number 
of  pieces  with  the  Usona's  name  on  them. 
Appellant  also  swore  the  rugs  she  had  at 
the  Delmar  house  had  been  sent  to  her  by  the 
woman  who  was  to  be  her  partner.  It  Is 
useless  to  pursue  the  evidence  in  this  case. 
for  it  amply  supports  the  verdict 

We  have  examined  the  instructions  given 
by  the  court  which  covered  the  entire  case, 
and  find  no  error  in  them.  It  is  permissible 
to  convict  a  defendant  of  petit  larceny  un- 
der an  indictment  for  grand  larceny,  if  the 
evidence  shows  the  value  of  the  property 
stolen  was  less  than  $30.  Rev.  St.  1899.  { 
1911  (Ann.  St  1906,  p.  1304).  The  Jury  must 
have  found  the  property  taken  by  appellant 
was  less  than  $30  in  value,  and  this  was  a 
merciful  verdict 

The  Judgment  Is  affirmed.    All  ooncor. 


TOWER   GROVE   PLANING   MILL   CO.    t. 

HORNBERG  et  al. 

(St.  Louis  Court  of  Appeals.     Missouri.     N'ov. 
5,  1908.) 

Appeai.  and  Bbbok  (f  271*)— Pbesentatioi* 

AND    RESEBVATION    OF   GBODNDS   OF  RXVrEW 

— Exceptions— Nkckssitt. 

The  denial  of  a  motion  to  amend  a  notice 
of  appeal  from  a  justice's  court  to  the  circuit 
court,  and  the  granting  of  a  motion  to  dismiss 
the  appeal  because  suffiident  notice  bad  not  been 
given,  cannot  be  reviewed,  where  no  exceptions 
were  saved  to  either  ruling,  notwithatandiDg  a 
motion  for  rehearing  was  thereafter  filed  and 
overruled,  and  exception  saved  thereto. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  144G:   Dec.  Dig.  |  Z71.*] 

Appeal  from  Circuit  Court,  St.  Louis  Coun- 
ty;   J.  W.  McElhlnny,  Judge. 

Mechanic's  lien  foreclosure  in  a  Justice's 
court  by  the  Tower  Grove  Planing  Mill  Com- 
pany against  R.  J.  Homberg  and  others. 
There  was  a  Judgment  In  the  Justice's  court 
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for  plaintiff,  and  defendants  appealed  to  tbe 
circuit  court,  -vrhlch  appeal  was  dismissed, 
and  defendants  appeal.    Affirmed. 

F.  M.  Kittrell,  for  appellants.  Lubke  & 
Lobke,  for  respondent. 

GOODB,  J.  Tills  was  an  action  instituted 
before  a  Justice  of  the  peace  to  enforce  a 
mechanic's  lien.  It  went  on  appeal  to  the 
circuit  court,  where  tbe  appellee  filed  a  mo- 
tion to  dismiss  tbe  appeal  because  sufficient 
notice  of  It  had  not  been  given.  This  mo- 
tion was  sustained,  and  a  motion  filed  by  ap- 
pellants In  the  appeal  from  the  justice  for 
permission  to  amend  the  notice  of  appeal 
was  overruled.  The  rulings  on  those  two 
motions,  to  wit,  the  one  for  leave  to  amend 
notice  of  appeal  and  the  other  to  dismiss  the 
appeal,  have  been  brought  to  tills  court  for 
examination ;  but  we  are  of  the  opinion  they 
cannot  be  reviewed  here,  because  appellants 
saved  no  exception  to  the  ruling  of  the  court 
on  either  of  the  motions.  Afterwards  a  mo- 
tion for  rehearing  was  filed  and  overruled, 
and  appellants  saved  an  exception  to  that; 
but  this  was  not  enough.  It  was  necessary  to 
except  to  the.  rulings  on  the  motions  when 
made,  if  appellants  desired  to  have  them  ex- 
amined here.  This  very  iMlnt  was  deter- 
mined in  Am.  Wine  Co.  v.  Scholer,  13  Mo. 
App.  345. 

There  being  no  error  in  the  record  proper, 
tbe  Judgment  is  affirmed.    All  concur. 


HEIDBRINK  v.  UNITED  RTS.   CO. 

(St.  Louis  Court  of  Appeals.     Missouri.     May 
26,  1908.    Rehearing  Denied  Oct.  20,  1908.) 

1.  Jury   (§   97*)— Disqualification   of  Ju- 
BORS — Bias. 

In  a  personal  injury  action  against  a  street 
railway,  a  juror  on  his  voir  dire  stated  that  his 
mother  had  been  struck  by  one  of  defendant's 
cars  and  that  a  claim  Iiad  been  presented  to  de- 
fendant, but  that  it  was  "not  exactly  settled  sat- 
isfactorily" ;  that  tbe  settlement  made  "would 
not  exactly"  influence  him  against  defendant, 
bnt  he  thought  it  would  "almost  cause"  him  to 
give  plaintiff  "tbe  benefit  of  the  doubt" ;  that 
he  thought  he  could  give  a  fair  decision.  To 
the  question  whether  he  would  lean  toward 
plaintiff  on  account  of  the  accident  to  his  moth- 
er, he  answered  that  if  the  testimony  was  about 
equally  Imianced  he  supposed  that  he  would  give 
the  benefit  of  the  doubt  to  plaintiff ;  and  to  the 
question  whether  he  would  have  a  feeling  of 
partiality  toward  plaintiff,  "No,  not  exactly." 
Held,  that  he  was  disqualified  because  of  bias. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  »  436;    Dec.  Dig.  S  97.*1 

2.  TBI  At    (J    252*)— iHsmucTiONS  —  Mattebs 
Not  Suffobtxd  bt  Evidence. 

An  instruction  in  a  personal  injury  action 
to  allow  any  expense  necessarily  incurred  for 
nursing  was  improperly  given,  where  there  was 
no  evidence  tliat  any  such  expense  had  been  in- 
curred. 

PEld.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  f  610;   Dec.  Dig.  {  262.»] 


Appeal  from  St.  Louis  Circuit  Court ;  Geo. 
H.  Shields,  Judge. 

Action  for  personal  injuries  by  Lizzie 
Heidbrink  against  the  United  Railways  Com- 
pany Judgment  for  plalntifC,  and  defendant 
appeals.     Reversed  and  remanded. 

Boyle  &  Priest,  for  appellant  Tbos.  D. 
Cannon,  for  respondent 

BLAND,  P.  J.  Olive  street  runs  east  and 
west  through  the  center  of  the  city  of  St. 
Louis.  Sarah  street  is  in  the  western  part  of 
the  city,  and  runs  north  and  south,  crossing 
Olive  street  at  right  angles.  In  1906  defend- 
ant operated  a  street  railroad  over  Olive 
street  and  the  St  Louis  &  Suburban  Rail- 
way Company  operated  one  over  Sarah 
street.  The  usual  place  to  stop  cars  running 
west  on  Olive  street  to  receive  and  discharge 
passengers,  is  the  west  comer  of  the  street 
crossing.  On  February  11,  1906,  plaintlfT, 
in  company  with  her  sister,  txiarded  a  west- 
bound Olive  street  car,  at  about  10  o'clock 
p.  m.,  to  be  carried  to  Sarah  street  She  and 
her  sister  occupied  the  back  seat  in  the  car. 
Just  before  the  car  reachinl  Sarah  street 
piaintifTs  sister  signaled  the  conductor  to 
stop  tbe  car  at  the  Sarah  street  crossing. 
The  conductor  gave  the  moCorman  a  tiell  to 
stop,  and  the  speed  of  the  car  was  slackened 
before  it  reached  the  railway  tracks  on  Sarah 
street  and  plaintiff  arose  from  her  seat  and 
walked  out  of  tbe  door  to  the  rear  platform. 
After  reaching  the  platform  she  was  either 
thrown  off  by  a  lurch  of  tbe  car,  or  walked 
off  and  fell  upon  the  street.  Plaintiff  was  bad- 
ly injured,  and  the  action  is  to  recover  her 
damages. 

The  petition  alleges,  and  piaintifTs  evi- 
dence tends  to  show,  that  plaintiff  arose  from 
her  seat  when  the  car  was  entering  the  Sarah 
street  crossing,  walked  to  the  platform,  and 
stopped  and  stood  at  the  door,  holding  to  the 
door  handle,  waiting  for  the  car  to  reach  the 
corner  and  stop,  to  allow  her  to  get  off ;  that 
as  the  car  crossed  the  Sarah  street  tracks  it 
was  given  a  sudden  propulsion,  from  which 
an  unusual  Jolt  and  Jerk  resulted,  causing 
plaintiff  to  lose  her  hold  on  the  door  handle 
and  to  be'  thrown  off  the  car  to  the  street. 
The  evidence  for  defendant  coming  from 
passengers  standing  on  the  back  platform 
and  a  bystander  on  the  street  tends  to  show 
there  was  no  spurt  of  speed  and  no  unusual 
Jerking  or  jolting  of  th^  car  as  it  crossed 
over  the  Sarah  street  tracks,  and  that  plain- 
tiff did  not  stop  on  the  platform,  but  walked 
off  the  car  while  it  was  in  motion  and  fell 
to  the  street  Ten  of  the  jurors  signed  a 
verdict  for  plaintiff,  and  asses^  her  dam- 
ages at  12,500. 

1.  Error  is  assigned  in  the  action  of  the 
court  in  overruling  defendant's  challenge  for 
cause  of  Juror  Meyer.    The  examination  of 
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this  juror  on  his  voir  dire  disciosed  the  fact 
that  his  mother,  about  one  year  previous  to 
the  trial,  was  accidentally  struck  by  one  of 
-defendant's  cars  and  injured;  that  she  and 
the  Juror  presented  a  claim  to  the  company 
on  account  of  the  injury,  and  it  was  settled, 
but,  to  use  the  language  of  the  Juror,  "not 
«zact1y  settled  satisfactorily."  The  Juror 
stated  that  the  settlement  as  made  "would 
not  exactly"  influence  him  against  the  com- 
pany in  any  way;  but  he  thought  it  would 
"almost  cause"  him  to  give  plaintifC  "the  ben- 
efit of  the  doubt" ;  that  he  thought  he  could 
£ive  a  fair  decision  in  the  case,  and  could 
consider  the  testimony  of  l>oth  sides,  and 
give  the  evidence  the  same  consideration  as 
he  would  any  controversy  l>etween  man  and 
man.  On  further  examination  of  this  Juror, 
the  following  occurred:  "Q.  I  understood 
you  to  state  a  while  ago  that  you  would  lean 
toward  the  plaintiff  In  this  case  on  account 
of  that  accident  having  occurred  to  your 
mother.  Didn't  you  state  that?  A.  Well,  I 
suppose,  if  the  testimony  was  about  equally 
balanced,  I  would  have  to  lean  on  one  side. 
Q.  So  that.  If  the  evidence  for  the  defend- 
ant would  equally  balance  the  evidence  for 
the  plaintiff  In  your  Judgment,  you  would 
give  the  benefit  of  the  doubt  to  the  plaintiff, 
and  vote  to  return  a  velrdict  la  her  favor, 
would  you  not?  A.  Well,  I  suppose  I  would. 
I  would  have  to  put  the  doubt  either  one  way 
or  the  other.  Q.  So  you  will  go  into  the 
Jury  box,  if  selected  as  a  Juror,  with  a  feel- 
ing of  partiality  in  favor  of  the  plaintiff? 
A.  No,  not  exactly." 

We  think  the  examination  of  this  Juror 
clearly  shows  that  his  mind  was  biased 
against  defendant  to  such  an  extent  as  to 
disqualify  him.  He  stated  over  and  over 
that  If  the  evidence  was  equally  balanced 
lie  would  give  the  plaintiff  "the  benefit  of 


the  doubt";  in  other  words,  that  to  bis 
thinking  the  plaintiff  would  not  be  required 
to  prove  her  case  by  a  preponderance  of  the 
evidence,  as  the  law  requires  she  should  to 
entitle  her  to  a  verdict.  Lord  Mansfield 
said:  "A  Juror  should  be  as  white  as  paper 
and  Icnow  neither  plaintiff  nor  defendant,  but 
Judge  of  the  issue  merely  as  an  abstract 
proposition  upon  the  evidence  produced  be- 
fore him.  He  should  be  superior  even  to 
a  suspicion  of  partiality."  Judge  Marshall, 
in  Theobald  v.  St  Louis  Transit  Ck>.,  191  Mo., 
at  page  428,  90  S.  W.,  at  page  363,  after  re- 
viewing many  cases,  said:  "The  streams  of 
Justice  should  t>e  kept  pure  and  free  from 
prejudice.  In  the  administration  of  Justice, 
the  courts  and  all  Judges,  as  well  as  the 
Jurors,  should,  as  far  as  human  precaution 
can  avail,  be  kept  free  from  bias  or  preju- 
dice." Although  Meyer's  answers  to  some 
of  the  questions  propounded  to  him  were  to 
the  effect  that  he  would  be  governed  by  the 
evidence  and  instructions  of  the  court  if  se- 
lected as  a  Juryman,  yet  his  examination  as 
a  whole  shows  he  was  biased  against  defend- 
ant and  could  not  l>e  a  fair  Juryman,  though 
he  might  be  an  honest  one,  and  we  think  the 
court  erred  in  overruling  defendant's  chal- 
lenge. 

2.  The  third  danse  of  the  Instruction  on 
the  measure  of  damages  is  as  follows:  "For 
any  expenses  necessarily  incurred  for  medi- 
cines, medical  attention,  or  nursing,  which 
the  Jury  may  t)eileve  from  the  evidence  the 
plaintiff  has  sustained  or  will  hereafter  sus- 
tain by  reason  of  said  Injuries  and  directly 
caused  thereby."  There  was  no  evidence 
that  plaintiff  incurred  any  expense  for  nurs- 
ing, and  for  this  reason  the  instruction  la 
erroneous. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 
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BAUM  ▼.  STEPHENSON. 

<St.  Iioais  Court  of  Appeals.     MiBsouri.     Oct. 

20,  190a) 

1.  PlBADIRG  (I  8*)— AXI.KOATIONB— OONCLU- 
SIORB— EXISTENCB  OF  PaBTNKBSHIP. 

An  allegation  that  plaintiff  and  def^dant 
were  partners  is  only  a  conclusion  of  the  plead- 
er ;  whether  a  partnership  existed  being  a  ques- 
tion of  law,  to  be  determined  from  the  facts  al- 
leged and  proved. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  i  8.*] 

2.  Pabthkbbhip  (i  20*)— BxiBTEKCB  OF  Rela- 
tion. 

Plaintiff  and  defendant  agreed  to  purchase 
the  majority  of  the  shares  of  a  turnpike  corpo- 
ration, and  the  shares  were  purchased  and  di- 
vided equally  between  themselves,  each  holding 
the  stock  in  his  individual  right,  and  they  were 
afterwards  elected  officers  of  the  corporation 
and  directed  its  business,  their  ultimate  purpose 
in  securing  control  of  the  turnpike  being  to  con- 
Btrnct  an  electric  railroad  over  the  road.  Held, 
that  they  did  not  carry  on  the  business  as  part- 
ners, but  acted  for  the  corporation,  even  though 
they  agreed  to  and  did  work  for  the  ultimate 
benefit  of  each  other. 

[Ed.  Note. — ^For  other  cases,  see  Partnerahip, 
Dec.  Dig.  I  20.*] 

8.  Pabtnkbshtp  (J  1*)— Relation. 

A  "partnership"  is  a  status  resulting  from 
contract,  its  essential  elements  being  a  contract 
to  share,  as  common  owners,  the  profits  of  the 
bnsiness. 

[E!d.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  S  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5191-62(B;   vol.  8,  pp.  7746,  7747.] 

4.  JUBT  (I  12«)— Right  to  Trial  by  Juby— 
Leoal  OB  Equitable  Actions— Reoovebt 
OF  Money  Only. 

£^ven  if  plaintiff  and  defendant  were  part- 
ners, the  action  not  being  for  a  settlement  or 
accoonting,  but  for  a  money  judgment  for  de- 
fendant's fraud  in  secretly  retaining  a  part  of 
the  purchase  price  of  partnership  property,  the 
action  was  one  at  law,  and  hence,  was  triable 
by  jury,  within  Rev.  St.  1899,  g  691  (Ann.  St. 
1906,  p.  700),  requiring  issues  of  fact  in  actions 
for  money  only  to  be  tried  by  jury. 

[Ed.  Note. — For  other  cases,  see  Jury,  Dec. 
Dig.  (  12.»] 

Appeal  from  St  Louis  Circuit  Court;  Jas. 
R.   Klnealy,  Judge. 

Action  by  William  Baum  against  Lloyd 
Stephenson.  From  a  Judgment  in  part  for 
plaintiff,  both  parties  appeal,  defendant  being 
designated  as  appellant  Reversed  and  re- 
manded. 

Geo.  B.  Webster,  for  appellant  W.  J.  N. 
Mayer  and  Lee  Sale,  for  respondent 

BLAND,  J.  Omitting  captions  and  signa- 
tures, tbe  pleadings  are  as  follows : 

PeUtlon. 

"Plaintiff  states  that  prior  to  the  month 
of  November,  1890,  plaintiff  and  defendant 
had  been  associated  together  In  business  for 
several  years;  that  between  the  years  1884 
and  1889  he  and  tbe  said  defendant  bad  been 
engaged  as  partners  In  the  practice  of.  law 
at  the  dty  of  Sbelbyville,  in  tbe  state  of  Illi- 


nois ;  that  In  or  about  tfie  month  Of  Novem- 
ber, 1897,  plaintiff  and  defendant  agreed  to 
form  a  partnership  for  the  purpose  of  ob- 
taining or  controlling  a  right  of  way  between 
the  cities  of  East  St  Louis  and  Belleville,  In 
the  state  of  Illinois,  over  the  turnpike  ber 
tween  said  cltiea,  with  a  view  to  the  construc- 
tion and  operation  of  an  electric  railway  be- 
tween the  said  cities;  that  ih  pursuance  of 
said  agreemiint  and  as  part  thereof,  plain- 
tiff and  defendant  agreed  to  attempt  to  ob- 
tain a  controlling  Interest  in  the  St  Clair 
County  Turnpike  Company,  a  corporation 
organised  under  the  laws  of  the  state  of  Illi- 
nois, owning  and  operating  a  turnpike  road 
between  said  cities  of  East  St.  Louis  and 
Belleville ;  that  it  was  further  agreed  between 
said  parties  that  all  «tock  so  to  be  purchased 
should  be  divided  equally  between  them ;  each 
party  paying  his  one-half  of  the  cost  thereof, 
and  that  all  stock  so  to  be  purchased  should 
tie  held  and  managed  in  common  and  by  the 
parties  hereto  as  partners;  that  neither  of 
said  parties  should,  without  the  consent  of 
the  otheo,  sell  any  portion  of  the  stock  so 
purchased.  Plaintiff  further  states  that  hi 
pursuance  of  said  agreement,  plaintiff  and 
defendant  did,  in  November,  1890,  purchase 
three  hundred  and  flfty-seren  (367)  shares  of 
the  capital  stock  of  the  said  St  Glair  County 
Turnpike  Company,  each  of  said  parties  pay- 
ing one-half  of  the  purchase  price  thereof. 
Plaintiff  states  that  thereafter.  In  pursuance 
of  said  partnership  agreement  shares  of  the 
capital  stock  of  said  St  Olalr  County  Turn- 
pike (Ximpany  were  purchased,  from  time  to 
time,  by  said  plaintiff  and  defendant  several- 
ly, and  that  the  shares  of  stock  so  purchased 
were  thereupon  divided  equally  between 
plaintiff  and  defendant,  and  i>aid  for  by  the 
plaintiff  and  defendant  share  and  share 
alike ;  that  the  amount  of  stock  so  purchased 
and  owned  by  plaintiff  and  defendant  in  the 
year  1897  aggregated  the  sum  of  six  hundred 
and  twenty-five  (625)  shares;  that  the  entire 
capital  stock  of  said  St  Clair  Turnpike  Com- 
pany aggregated  twelve  hundred  and  seventy 
(1,270)  shares,  of  which  two  hundred  and  sev- 
enty (270)  shares  were  at  all  times  herein 
mentioned  retained  in  the  treasury .  thereof 
as  treasury  stock  of  said  company;  that  for 
some  years  prior  to  the  year  1897,  in  pur- 
.  suauce  of  said  agreement,  defendant  had  oc- 
'cupled  the  position  of  president  of  the  said 
•St.  Clair  County  Turnpike  Company,  and 
plaintiff  during  the  same  time  had  occupied 
the  position  of  secretary  and  treasurer  of 
said  company,  both  plaintiff  and  defendant 
receiving  the  same  salary  as  such  officers; 
that  during  the  entire  period  prior  to  1897, 
during  which  plaintiff  and  defendant  were 
connected  with  the  said  turnpike  company, 
plaintiff  had  active  control  and  management 
of  said  company,  and  devoted  all  the  neces- 
sary attention  to  the  business  of  said  com- 
pany, defendant  being,  during  all  said  period 


•For  otber  ca«w  see  lams  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs,  1907  to  data,  &  Reporter  Indexes 
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In  poor  health,  and  unable  to  give  his  time 
and  attention  to  the  business  of  the  said  com- 
pany. Plaintiff  further  states  that  for  ser- 
eral  years  prior  to  the  year  1897,  he  and  the 
defendant,  in  conjunction  with  one  D.  P. 
Alexander,  had  made  efforts  to  obtain  fran- 
chises that  would  enable  them  to  build  an 
electric  railway  over  the  said  turnpike  road, 
and  during  the  said  years  had  respectively 
obtained  TarlouB  franchises  with  the  view  and 
purpose  of  building  said  electric  railway 
from  East  St  Louis  to  Belleville,  and  that 
each  of  the  said  parties  had  during  said  peri- 
od made  efforts  to  Interest  capitalists  in 
the  building  of  said  electric  railway,  but  that 
prior  to  the  month  of  November,  1897,  all  of 
the  efforts  of  said  parties  had  been  of  no 
avaU ;  that  in  the  mouth  of  November,  1897, 
the  firm  of  Townsend,  Reed  &  Co.,  being  de- 
sirous of  constructing  and  operating  an  elec- 
tric railway  between  the  said  cities  of  East 
St  Louis  and  Belleville,  over  the  turnpike 
then  owned  by  the  said  St  Clair  County 
Turnpike  Company,  entered  Into  negotatlons 
with  the  defendant  for  the  purchase  of  the 
six  hundred  and  twenty-five  (625)  shares  of 
the  capital  stock  of  the  St  Clalr  County 
Turnpike  Company,  then  owned  and  held  by 
plaintiff  and  defendant  as  partners  in  the 
manner  and  upon  the  terms  htfelnbefore  set 
out;  that  all  of  said  negotiations  were  had 
by  the  said  firm  of  Townsend,  Reed  &  Co., 
with  defendant  who  was  acting  on  behalf  of 
himself  and  plaintiff  In  the  city  of  St  Louis, 
while  plaintiff  was  residing  in  the  city  of 
Shelbyvllle,  111.,  and  attending  to  the  business 
of  said  St.  Clair  County  Turnpike  Company. 
"Plaintiff  further  states  that  In  pursuance 
of  said  negotiations,  plaintiff  and  defendant 
did,  on  November  12,  1897,  enter  into  a  con- 
tract with  said  firm  of  Townsend,  Reed  &  Co., 
by  the  terms  of  which  plaintiff  and  defendant 
agreed  to  sell  the  said  six  hundred  and  twen- 
ty-five (625)  shares  of  stock  so  held  by  them 
In  the  St  Cilair  County  Turnpike  Company 
for  the  sum  of  forty  thousand  dollars  ($40,- 
000),  payable  one  thousand  dollars  ($1,000)  in 
cash,  and  the  balance  of  thirty-nine  thousand 
dollars  ($39,000)  In  one  year  from  the  date 
of  the  making  of  said  contract  and  did  fur- 
ther agree  to  obtain  for  the  said  firm  of 
Townsend,  Reed  &  (3o.  the  right  to  construct 
and  operate  a  double  track  railroad  on  the. 
property  and  right  of  way  of  the  St  Clair 
County  Turnpike  Company  from  East  St 
Louis,  IlL,  to  Belleville,  III. ;  that  thereupon, 
and  In  pursuance  of  said  contract,  the  sum 
of  one  thousand  dollars  ($1,000)  was  paid  by 
the  said  Townsend,  Reed  &  Co.  to  plaintiff 
and  defendant  each  of  whom  received  one- 
half  of  the  amount  so  paid,  to  wit,  the  sum 
of  five  hundred  dollars  ($500).  Plaintiff  fur- 
ther states  that  all  of  the  negotiations  leading 
up  to  the  making  of  the  said  contract  with 
Townsend,  Reed  &  Co.  were  conducted  by 
the  defendant  Stephenson,  acting  for  himself 
and  plaintiff,  and  that  during  the  whole  of 
said  negotiations  the  defendant  acted  as  the 


representative  and  agent  of  plaintiff,  and  of 
the  joint  Interests  held  by  plaintiff  and  de- 
fendant In  the  said  turnpike  company  as  here- 
inbefore set  out  Plaintiff  further  states  tbat 
at  the  time  of  ^terlng  Into  said  contract 
and  as  part  of  the  consideration  moving  from 
said  firm  of  Townsend,  Reed  &  Co.  to  plain- 
tiff and  defendant  for  the  making  of  said 
contract  the  said  firm  of  Townsend,  Reed 
&  Ck>.  had  orally  agreed  with  the  defendant 
that  they  would  deliver  to  him  Individually, 
as  an  additional  consideration,  five  thousand 
dollars  ($5,000)  of  first  mortgage  bonds  In  a 
railroad  company  thereafter  to  be  organized 
under  the  laws  of  the  state  of  Illinois  for  tbe 
purpose  of  owning  and  operating  a  double 
track  railroad  between  the  cities  of  East  St. 
Louis,  and  Belleville.  Plaintiff  states  that  at 
the  time  of  the  making  of  the  contract  afore- 
said, and  during  all  of  the  negotiations  lead- 
ing up  to  the  execution  of  the  said  contract, 
defendant  concealed  from  plaintiff  the  fact 
that  he  was  to  receive  the  said  additional 
consideration,  and  for  the  purpose  of  conceal- 
ing said  fact  did  enter  Into  a  separate  agree- 
ment in  writing  with  the  said  firm  of  Town- 
send,  Reed  &  Co.  for  the  delivery  to  the 
defendant  individually  of  the  said  five  thou- 
sand dollars  ($5,000)  of  bonds.  Plaintiff 
further  states  that  the  said  agreement  so 
made  by  defendant  was  a  secret  agreement 
entered  into  by  defendant  in  fraud  of  the 
rights  of  plaintiff ;  that  plaintiff  at  the  time 
of  the  making  of  the  contract  was  ignorant  of 
the  said  secret  agreement  between  defendant 
and  said  firm  of  Townsend,  Reed  &  O.,  and 
did  not  learn  of  the  making  of  same  nntU 
some  time  during  the  year  1900. 

"Plaintiff  further  states  that  after  the  mak- 
ing of  the  agreements,  hereinbefore  recited. 
said  firm  of  Townsend,  Reed  &  Co.  proceeded 
to  organize  a  corporation  for  the  purpose  of 
building  an  electric  railway  between  E^st  St 
Louis  and  Belleville,  and  did,  in  pursuance  of 
the  secret  agreement  hereinbefore  mentioned 
between  them  and  the  defendant  deliver  to 
defendant  five  thousand  dollars  ($5,000)  of 
first  mortgage  bonds  Issued  by  said  corpora- 
tion. Plaintiff  further  states  that  said  Ave 
thousand  dollars  ($5,000)  of  first  mortgage 
bonds  so  delivered  to  defendant  were  sold  by 
the  defendant  some  time  during  the  year 
1899,  the  exact  date  being  unknown  to  plain- 
tiff ;  that  defendant  received  therefor  the  sum 
of  twenty-five  hundred  dollars  ($2,500),  no 
part  of  which  has  ever  been  paid  to  plalntltf. 
Plaintiff  states  that  by  reason  of  the  premi- 
ses, there  is  due  to  him  from  defendant  the 
sum  of  twelve  hundred  and  fifty  dollars 
($1,260),  together  with  interest  thereon  from 
date  when  the  said  sum  of  twenty-five  hun- 
dred dollars  ($2,500)  was  received  by  the  de- 
fendant Plaintiff  further  states  that  on.  to 
wit  the  7tb  day  of  November,  1898,  the  said 
firm  of  Townsend,  Reed  &  Co.,  finding  that 
they  would  be  unable  to  carry  out  their  con- 
tract with  plaintiff  and  defendant  to  pay 
them  the  sum  of  thirty-nine  thousand  dollars 
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($39,000)  on  Noyember  12,  1898,  as  herein- 
before set  out,  did  enter  into  a  new  agree- 
ment with  plaintiff  and  defendant.  In  cancel- 
lation of  the  agreement  theretofore  entered 
Into  by  tbem,  dated  Noyember  12,  1897 ;  that 
In  and  by  said  new  agreement.  It  was  provid- 
ed that  the  said  firm  of  Townsend,  Reed  ft 
Co.  Should  pay  to  plaintiff  and  defendant,  on 
or  before  twelve  (12)  months  from  date,  the 
snm  of  thlrty-flve  thousand  dollars  ($35,000). 
Plaintiff  states  that  after  the  making  of  said 
new  agreement,  the  defendant  represented  to 
plaintiff  that,  In  order  to  obtain  the  said  new 
agreement,  he  and  defendant  had  been  com- 
pelled to  surrender  to  Townsend,  Reed  ft  C!o. 
all  bonus  that  he  had  received  from  said  firm 
on  account  of  moneys  loaned  by  defendant 
to  assist  said  firm  of  Townsend,  Reed  &  Co. 
In  the  building  of  an  electric  railway,  and 
that  he  (the  defendant)  had  received  nothing 
whatever  from  said  Ann  of  Townsend,  Reed 
ft  Co.  In  return  for  the  surrender  of  said 
bonus.  Plaintiff  further  states  that  there- 
upon, and  by  reason  of  the  representations 
BO  made  by  defendant  to  plaintiff,  plaintiff 
was  Induced  to  agree,  and  did  then  and  there 
agree,  to  give  to  defendant  the  sum  of  five 
hundred  dollars  ($600)  out  of  the  seventeen 
thousand  five  hundred  dollars  ($17,500)  there- 
after to  be  received  by  plaintiff  under  the. 
new  contract  of  November  7,  1898,  herein- 
above referred  to. 

"Plaintiff  further  states  that  on  said  sev- 
enth day  of  November,  1898,  and  at  the  time 
when  he  agreed  to  give  to  defendant  the 
said  sum  of  five  hundred  dollars  ($500),  as 
aforesaid,  the  defendant  had  In  his  posses- 
sion the  five  thousand  dollars  ($5,000)  of 
first  mortgage  bonds  hereinbefore  referred 
to;  that  plaintiff  at  the  time  he  agreed  to 
give  defendant  the  said  sum  of  five  hundred 
dollars  ($500)  was  Ignorant  of  the  fact  that 
defendant  had  received  the  said  mortgage 
bonds,  or  that  he  then  had  the  same  in  his 
possession,  and  that  plaintiff  did  not  learn 
antU  a  long  time  thereafter  that  defendant 
bad  received  anything  from  the  said  firm  of 
Townsend,  Reed  ft  Co.  other  than  what  plain- 
tiff himself  had  received,  and  that  he  entered 
into  the  said  agreement  with  defendant  in 
ntter  ignorance  of  the  fact  that  defendant 
had  theretofore  received  any  consideration 
from  the  firm  of  Townsend,  Reed  &  Co.  In  ad- 
dition to  what  plaintiff  had  received.  Plain- 
tiff further  states  that  thereafter,  to  wit,  on 
November  28,  1899,  he  received  from  the 
firm  of  Townsend,  Reed  ft  Co.  the  sum  of 
seventeen  thousand  five  hundred  dollars  ($17,- 
500),  as  provided  in  said  contract  of  Novem- 
ber 7,  1898,  and  that  he  paid  to  defendant 
ont  of  said  amount  the  sum  of  five  hundred 
dollars  ($500)  as  theretofore  agreed;  that 
the  payment  of  said  sum  of  five  hundred  dol- 
lars ($500)  by  plaintiff  to  defendant  was  paid 
as  a  gratuity  wholly  In  consideration  of  the 
representations  theretofore  made  by  defend- 
ant to  plaintiff,  and  in  Ignorance  of  the  fact 
that  defendant  bad  received,'  and  then  bad 


In  his  possession,  the  five  thousand  dollars 
($5,000)  of  mortgage  bonds  referred  to;  that 
the  defendant  at  the  time  he  Induced  plain- 
tiff to  agree  to  give  him  said  five  hundred 
dollars  ($500)  and  for  the  purpose  of  induc- 
ing plaintiff  to  agree  to  give  the  said  five 
hundred  dollars  ($5(X))  as  a  gratuity,  con- 
cealed from  the  plaintiff  the  fact  that  he 
had  received,  and  then  had  in  his  possession, 
the  said  five  thousand  dollars  ($5,000)  of 
mortgage  bonds.  Plaintiff  further  states 
that  the  conduct  of  the  defendant  in  induc- 
ing plaintiff  to  agree  to  give  him  the  said 
sum  of  five  hundred  dollars  ($500),  and  In 
concealing  from  plaintiff  the  fact  that  he 
had  received,  and  then  had  in  his  posses- 
sion, said  mortgage  bonds,  contrary  to  equity 
and  good  conscience  and  of  the  acceptance 
by  defendant  from  plaintiff  of  the  sum  of 
five  hundred  dollars  ($6(X)),  so  paid  by  plain- 
tiff was  and  Is  In  fraud  of  the  ri^ts  of 
plaintiff.  Plaintiff  avers  that  by  reason  of 
the  premises  there  is  due  to  plaintiff  from 
defendant  the  further  sum  of  five  hundred 
dollars  ($500),  together  with  Interest  there- 
on from  the  28th  day  of  Novonber,  1899. 
Wherefore,  the  premises  considered  plaintiff 
prays  that  defendant  may  be  adjudged  to 
pay  to  plaintiff  tbe  said  sums  of  twelve 
hundred  and  fifty  dollars  ($1,250)  and  of 
five  hundred  dollars  ($5(X)),  together  with 
Interest  thereon  and  costs  of  suit" 

Answer. 

"Now  comes  the  defendant  In  the  above- 
entitled  cause  and  for  his  answer  to  the 
plalntlfTs  petition  denies  each  and  every 
allegation  therein.  And,  further  answering, 
the  defendant  avers  that  on  or  about  the  sev- 
enteenth day  of  November,  1899,  he  and  the 
plaintiff  had  a  full  and  complete  accounting 
and  settlement  between  themselves,  and 
struck  a  balance,  and  that  he  thereupon 
paid  the  amount  thereof  to  the  plaintiff,-  and 
that  since  said  date  he  has  had  no  dealings 
or  transactions  whatever  with  the  plaintiff. 
Wherefore,  having  fully  answered,  defend- 
ant prays  to  be  dismissed  with  his  costs." 

On  the  next  day  plaintiff  filed  his  reply  in 
the  nature  of  a  general  denial.  Defendant's 
counsel  demanded  trial  by  jury.  The  court 
ruled  that  the  petition  stated  an  action  in 
equity,  and  denied  the  request  for  a  Jury 
trial,  from  which  ruling  defendant's  counsel 
saved  an  exception.  After  hearing  the  evi- 
dence, and  making  a  special  finding  of  the 
facts,  the  court  rendered  Judgment  on  the 
first  count  of  the  petition  fyr  plaintiff,  as- 
sessed his  damages  at  $1,565,  and  found  the 
Issues  on  the  second  count  for  defendant 
Both  parties  appealed  from  this  Judgment 

The  action  Is  for  the  sole  purpose  of  re- 
covering a  money  Judgment  The  allega- 
tion that  plaintiff  and  defendant  were  part- 
ners Is  but  the  conclusion  of  the  pleader. 
Whether  or  not  they  were  partners  is  a 
question  of  law,  to  be  determined  from  tbe 
facts  alleged  In  the  petition  and  shown  on 
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the  trial.  We  do  not  think  the  facts  alleged 
In  the  petition  show  that  plaintiff  and  de- 
fendant were  partners.  The  gist  of  the  first 
count  Is  that  plaintiff  and  defendant  agreed 
to  purchase,  and  did  purchase,  the  majority 
of  the  capital  stock  of  the  turnpike  company, 
a  corporation,  and  divided  it  equally  between 
themselves,  each  holding  hi^  stock  in  his 
Individual  right;  that  after  procuring  a 
majority  of  the  stock,  they  caused  themselves 
to  be  elected  chief  officers  of  the  corporation, 
thereafter  managing  and  controlling  its 
property  and  business ;  that  the  ultimate  ob- 
ject plaintiff  and  defendant  had  In  view  in 
acquiring  the  capital  stock  of  the  turnpike 
company  was  to  Interest  other  capitalists,  and 
build  an  electric  railway  over  the  turnpike 
road  from  East  St  Louis  to  Belleville,  111.; 
that  they  did  not  succeed,  and  defendant,  act- 
ing for  himself  and  plaintiff,  with  plaintiff's 
consent,  sold  the  stock  of  both  to  Townsend, 
Reed  &  Co.,  and  by  a  secret  and  fraudulent 
agreement  with  that  company  secured  for 
himself,  over  and  above  the  money  consid- 
eration for  the  stock,  $5,000  in  bonds,  which 
he  afterwards  sold  for  $2,500  in  cash;  that 
said  secret  agreement  was  In  fraud  of  plain- 
tlfTs  rights,  and  he  is  entitled  to  one-half  the 
amount  realized  on  the  bonds.  The  gist  of 
the  second  count  Is  that  defendant,  by  false 
and  fraudulent  r^resentations,  in  respect  to 
the  second  deal  concerning  the  stock,  in- 
duced plaintiff  to  part  with  $500,  for  which 
Judgment  Is  asked.  The  answer  put  these 
allegations  In  issue.  The  issues  thus  raised 
were  cognizable  at  law ;  and,  as  only  a  money 
Judgment  is  asked,  the  petition  stated  a 
cause  of  action  at  law. 

The  evidence  offered  by  plaintiff  shows 
that  he  and  defendant  bought,  from  time  to 
time,  630  shares  of  the  capital  stock  of  the 
St  Clair  County  Turnpike  Company,  a  cor- 
poration, for  the  purpose  of  getting  a  con- 
trolling Interest  In  that  corporation,  with 
the  view  of  promoting  the  construction  of 
an  electric  railway  over  the  turnpike  road, 
running  from  East  St  Louis  to  the  city  of 
Belleville,  In  the  state  of  Illinois;  that  the 
stock  purchased  was  at  the  equal  expense  of 
both  parties,  and  each  received  and  had 
transferred  to  himself  an  equal  number  of 
the  shares  so  purchased;  that  no  share  or 
shares  were  held  In  common  as  the  Joint  or 
partnership  property  of  plaintiff  and  defend- 
ant; that  they  agreed  to  hold  their  stock 
and  work  together,  and  plaintiff  was  elected 
secretary  and  treasurer  of  the  turnpike  com- 
pany, and  defendant  president,  each  receiv- 
ing the  same  salary,  and  having  the  exclu- 
sive management  and  control  of  the  business 
of  the  company;  that  they  expended  equal 
amounts  in  making  repairs  on  the  road  and 
acquiring  franchises  for  the  contemplated 
electric  .railroad,  and  worked  together,  as 
they  had  agreed,  to  a  common  end;  that  they 
were  unsuccessful  in  their  effort  to  organize 
a  company,  or  to  raise  the  necessary  capital 
to  build  an  electric  railroad,  and  in  Novem- 


ber, 1887,  Bold  their  stock  to  Townsend, 
Beed  &  Co.  for  $40,000,  $1,000  In  cash,  the 
balance  to  be  paid  In  12  months;  that  de- 
fendant, with  plaintiff's  consent,  acting  for 
himself  and  plaintiff,  negotiated  the  sale  of 
the  stock  in  St  Louis,  Mo.,  in  plaintiff's  ab- 
sence; that  Townsend,  Reed  &  Co.  agreed 
to  build  the  electric  railroad  from  East  St. 
Louis  to  Belleville,  over  the  turnpike  road. 
but  on  the  same  day,  and  about  the  same 
time,  said  company  made  a  supplemental 
contract  with  defendant,  whereby  they  agreed 
to  give  him  $5,000  par  valne  of  certain  first 
mortgage  bonds  to  be  thereafter  Issued;  that 
Townsend,  Reed  ft  Co.  were  unable  to  carry 
oat  their  contract  to  build  the  electric  rail- 
road or  pay  the  balance  of  the  purchase 
price  for  plalnttfTs  and  defendant's  turnpike 
stock;  that  a  new  company  was  formed, 
which  took  over  all  the  turnpike  stodi,  and 
agreed  to  pay,  and  did  pay,  plaintiff  and 
defendant  $35,000  in  full  for  the  balance  due 
them  from  Townsend,  Beed  &  Co.;  tbat  the 
$5,000  in  bonds  were  at  smne  time  delivered 
to  defendant,  in  pursuance  of  the  supplemen- 
tal contract  of  November,  1897,  and  defend- 
ant afterwards  surrendered  these  bonds  In 
consideration  of  $2,600  in  cash;  that  plaintilT 
ratified  the  sale  of  stock  made  in  November, 
1897,  to  Townsend,  Beed  ft  Co.  by  signing  the 
contract  Plaintiff  testified  that  at  the  time 
of  signing  the  contract,  and  for  a  long  time 
thereafter,  he  was  totally  ignorant  of  the 
supplemental  contract  or  that  defendant  had 
received  the  $5,000  in  bonds  under  said  con- 
tract, and  his  evidence  tends  to  show  the 
$5,000  in  bonds  was  given  as  an  additional 
consideration  for  his  and  defendant's  sfock 
in  the  turnpike  company. 

In  regard  to  the  second  count  plalntlfTa 
evidence  shows  Townsend,  Beed  ft  Oa.  be- 
gan the  construction  of  the  electric  road  in 
1897,  got  Into  financial  difScultles,  and  de- 
fendant let  them  have  $13,000  in  money,  for 
which  they  agreed  to  give  him  a  bonus  of 
$00,000  par  value  capital  stock,  and  to  pay 
him  10  per  cent  Interest  on  the  money  ad- 
vanced; that  in  order  to  carry  out  the 
agreement  of  1898  (stated  In  the  petition),  it 
was  necessary  that  defendant  surrender  the 
$60,000  In  stock  received  as  a  bonus  for  the 
advancement  made  to  Townsend,  Beed  &  Co., 
which  he  did,  receiving  nothing  therefor; 
that  in  consideration  of  this  surrender,  plain- 
tiff agreed  to  take  $17,000,  and  let  defendant 
take  $17,500  of  the  $35,000  agreed  to  be  paid 
for  the  balance  due  them  for  their  turnpike 
stock,  and  the  money  ($35,000)  was  paid  over 
to  defendant,  and  he  in  turn  paid  plaintiff 
$17,000.  Plaintiff  transferred  25  shares  of 
his  turnpike  stock  to  his  wife,  one  to  his 
brother-in-law,  and  one  to  another  person, 
for  the  purpose  of  qualifying  them  to  l>e  di- 
rectors In  the  turnpike  company.  Defend- 
ant's evidence  puts  a  different  phase  (Hi  the 
transaction  with  respect  to  the  bonds,  aud 
tends  to  show,  as  does  also  the  supplemen- 
tal contract;  that  when  the  contract  of  isy? 
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was  entered  Into,  '^Thereby  tbe  turnpike  stock 
of  plaintiff  and  defendant  waa  transferred 
to  Townaend,  Reed  &  Co.,  It  was  agreed  tbat 
plaintiff  and  defendant  Bhould  have  an  Inter- 
est in  tbe  construction  company  organized, 
or  to  be  organized,  to  bnlld  the  electric  rail- 
way, and  that  plaintiff  declined  to  become  in- 
terested in  tbat  company,  and  tbe  (3,000  in 
bonds  was  given  defendant  la  consideration 
of  his  surrendering  bis  rlgbt  to  become  a 
partner  or  stockbolder  in  said  company.  In 
respect  to  tbe  second  count,  plalntifTs  own 
evidence  clearly  sbows  be  was  not  entitled 
to  recover.  A  partnership  is  said  to  be  "a 
status  resulting  from  contract."  Its  essen- 
tial elements  are  a  contract  between  tbe 
partners  to  sbare  as  common  owners  In  tbe 
profits  of  the  business.  Plaintiff's  evidence 
clearly  shows  be  and  defendant  held  no  proi>- 
erty  as  partners,  and  carried  on  no  business 
as  partners.  Their  management  of  the  turn- 
pike road  was  for  tbe  benefit  of  tbe  St  Clair 
County  Turnpike  Company,  a  corporation, 
and  their  acts  in  the  management  of  the 
Toad  were  done  as  president  and  secretary 
of  the  company,  not  as  partners;  and,  there 
being  other  stockholders  than  plaintiff  and 
defendant  in  said  corporation,  whatever  prof- 
Its  were  made  inured  to  the  benefit  of  all 
the  stockholders,  not  to  the  exclusive  benefit 
of  plaintiff  and  defendant,  and  this  Is  so, 
notwithstanding  the  fact  they  agreed  to  and 
did  work  especially  for  tbe  benefit  of  each 
other.  What  they  did  was  in  the  name  of  tbe 
corporation,  and  not  in  their  names,  as  part- 
ners, and  if  defendant  is  liable  at  all,  it  is 
on  tbe  theory  tbat  in  negotiating  the  sale 
of  bis  and  plaintiff's  stock,  he  acted  as  agent 
of  plaintiff  and  Is  liable  to  him  as  such.  But 
even  if  it  be  conceded  tbat  plaintiff  and  de- 
fendant were  In  some  ways  partners,  the  ac- 
tion Is  not  for  an  accounting  and  settlement 
of  such  partnership  affairs  as  was  conceded 
by  plaintiff's  counsel  on  the  oral  argument 
Tbe  action  Is  for  the  recovery  of  money 
only,  and  was  triable  by  Jnry.  Rev.  St  1880, 
i  eai  (Ann.  St  1906,  p.  700);  Donovan  v. 
Bamett  27  Mo.  App.  460;  Whetstone  y. 
Sbaw,  70  Mo.  676;  Van  Raalte  v.  Epstein, 
202  Mo.  173,  99  S.  W.  1077. 

For  the  reason  defendant  was  erroneously 
refused  a  trial  by  Jury,  the  Judgment  Is  re- 
versed and  the  cause  remanded.  All  con- 
cur. 


CONSERVATIVE  REALTY  CO.  v.   ST. 

LOUIS  BREWING  ASS'N. 

(St.  Louis  Court  of  Appeals.     Missouri.     Oct 

20,  1908.) 

1.  Landi^bd  and  Tknant  (|  134*)— Leases— 
CoNSTBTJOTiOR— Use  of  Premises. 

A  lease  bound  the  lessor  not  to  lease  "to 
another  saloon  or  dramshop  on  said  block  dur- 
ing this  lease,"  and  tbat.  If  a  saloon  license 
could  not  be  secured  on  the  premises,  tbe  lease 


should  be  null  and. void  on  90  days'  notice. 
Beld  to  show  that  tbe  premises  were  let  for  a 
dramshop. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Dec.  Dig.  {  134.*] 

2.  Appeal  and  Bebob  (§  1051*)— Review- 
Harmless  Erbob— Admission  of  Evidence. 

Where  a  lease  shows  on  its  face  that  the 
premises  were  let  for  a  dramshop,  tbe  admission 
of  extrinsic  evidence  to  show  tbat  tbat  was  the 
purpose,  if  error,  is  harmless. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }  4168 ;    Dec.  Dig.  f  1031.*] 

3.  Landlobd  and  Tenant  ({  37*)— Leases-' 
CoNSTBUCTiON— Intention  of  Pasties. 

In  construing  a  lease,  the  court  must  give 
an  effect  to  each  clause  which  will  promote  tbe 
general  purpose,  if  possible,  in  view  of  the  lan- 
guage used,  and  to  tbat  end  the  intention  of 
both  parties  regarding  the  purpose  of  the  de- 
mise must  be  given  great  weight. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  98 ;   Dec.  Dig.  |  37.*] 

4.  Landlord  and  Tenant  (§  39*)— Leases— 
constbuction. 

If  the  lan^age  of  a  lease  is  clear,  its  mean- 
ing will  be  obligatory  on  the  parties,  though  the 
consequences  may  be  hanh  and  the  stipulation 
contrary  to  the  mode  in  which  men  ordinarily 
bind  themselves  by  contract. 

[£jd.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Dec.  Dig.  {  39.*] 

5.  Contracts  (|  147*)— Conbtbuction— Pat- 
ent Ambiguities. 

The  old  rule  that  a  patent  ambiguity  in  a 
clause  of  a  contract  might  render  the  stipula- 
tion void  is  no  lon^r  strictly  observed,  and, 
whether  an  ambiguity  be  patent  or  latent  a 
court  will  endeavor  to  glean  tbe  parties'  inten- 
tions from  the  whole  instrument,  and  the  inci- 
dents attendant  on  iU  execution. 

[Ejd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SS  730,  743;   Dec  Sg.  |  147.*] 

6.  Landlord  and  Tenant  ({  42*)— Lbasbs— 
Construction- Evidence. 

Evidence  held  to  show  that  a  provision  In  a 
lease  for  five  years  that,  if  a  saloon  license 
should  not  be  secured  on  uie  premises,  the  lease 
should  be  null  and  void  on  90  davs'  notice,  gave 
tbe  lessee  the  right  at  any  time  during  the  term 
to  terminate  the  lease  on  90  days*  notice,  when- 
ever it  became  Impossible  to  obtain  a  license, 
and  not  merely  in  the  event  a  first  license  could 
not  be  procured. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  |  42.*] 

7.  Intoxicating  Liquobb  (|  68*)— Contracts 
— ^Validity — Lease  or  I^emibbs  fob  Sali 
or  Liquor. 

That  a  corporation  cannot  be  licensed  to 
keep  a  dramshop,  does  not  make  it  unlawful 
for  a  brewing  corporation  to  lease  premises  so 
as  to  have  its  beer  sold  in  them. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  {  58.*] 

Appeal  from  St  Louis  Circuit  (^urt;  Oea 
H.  Shields,  Judge. 

Action  by  the  Conservative  Realty  Com- 
pany against  the  St  Louis  Brewing  Associa- 
tion. Judgment  for  defendant  and  plaintiff 
appeals.    Affirmed. 

This  appeal  Involves  tbe  Interpretation  of 
tbe  following  lease: 

"This  Indenture  made  tbe  twelfth  day  of 
October,  in  tbe  year  of  our  Lord  nineteen 
hundred  and  three,  between  J.  H.  McClnre  of 
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the  one  part  and  the  St  LouIb  Brewing  As- 
sociation, a  corporation,  of  the  other  part, 
wltnesseth: 

.  "That  the  said  J.  H.  McClure  In  considera- 
tion of  the  rents,  coTenants  and  agreements 
hereinafter  mentioned  and  reserved  on  the 
part  of  the  said  J.  H.  McClure,  exceptors, 
administrators  and  assigns,  has  leased,  and 
by  these  presents  does  lease  to  the  said  St. 
Louis  Brewing  Assoclaticm,  a  corporation, 
building  situated  on  the  northwest  comer  of 
Twentieth  and  O'Fallon  streets  and  known  as 
No.  1801  North  Twentieth  street.  In  block 
No.  2302,  in  the  city  of  St.  Louis,  to  com- 
mence on  the  first  day  of  December,  1903, 
for  and  daring  the  term  of  five  years  at  the 
yearly  rental  of  nine  hundred  dollars,  pay- 
able in  equal  monthly  Instalments  in  advance, 
seventy-five  dollars. 

"Said  lessee  to  make  all  inside  repairs  nec- 
essary inside  of  building,  pay  water  license 
assessed  against  the  property. 

"Any  failure  to  pay  each  month's  rent 
when  due,  and  after  a  demand  of  the  same, 
to  produce  a  forfeiture  of  this  lease.  If  so  de- 
termined 1^  said  lessor  or  his  successors. 
The  lease  of  said  tenement,  or  any  part  of 
It,  is  not  assignable,  under  penalty  of  forfei- 
ture, without  the  written  consent  of  said  les- 
sor, and  it  is  hereby  covenanted  that  at  the 
expiration  of  this  lease,  the  said  tenement 
and  premises  are  to  be  surrendered  to  said 
lessor,  his  heirs,  assigns  or  successors,  in  the 
condition  received,  only  excepting  natural 
wear  and  decay,  or  the  effects  of  fire.  All  in- 
side repairs  deemed  necessary  by  the  lessee 
to  be  made  at  the  expense  of  said  lessee,  with 
the  consent  of  said  lessor,  and  not  otherwise. 

"The  said  lessee,  and  all  holding  under  it, 
hereby  engage  to  pay  the  rent  above  reserv- 
ed, and  double  rent  for  every  day  it  or  any- 
one else  in  its  name,  shall  hold  onto  the 
whole  or  any  part  of  said  tenement  after  the 
expiration  of  this  lease,  or  of  its  forfeiture 
for  nonpayment  of  rent,  eta 

"This  tenement  and  premises  to  be  kept 
free  of  any  nuisance  thereon,  at  the  expense 
of  said  leasee.  Said  lessor  agrees  not  to 
lease,  rent,  etc.,  to  another  brewery,  saloon 
or  dramshop,  on  said  block,  during  this  lease. 
Should  said  saloon  license  tie  not  secured  on 
said  premises  in  said  block,  then  this  lease  is 
null  and  void  on  ninety  days'  notice  from 
Bald  lessee. 

"Made  and  signed  In  duplicate  this  twelfth 
day  of  October,  1903. 

"J.  H.  McClure  [Seal.] 

"St  Louis  Brewing  Association, 

"Per  Henry  Nicolaus,  President     [Seal.] 

"Attest:  Philip  Stock,  Secy.  [Seal  of  St 
Louis  Brewing  Association.]" 

After  the  quoted  lease  bad  been  executed, 
Henry  Wuertenbacher  conducted  a  dramshop 
on  the  premises  under  two  licenses  of  six 
months  each.  Wuertenbacher  had  been  an  em- 
ploye of  the  defendant  company,  and  the  rec- 
ord is  doubtfnl  as  to  whether  he  occupied  the 
premises  as  a  subtenant  of  the  brewing  com- 


pany and  was  a  bona  flde  proprietor  of  the 
saloon,  or  an  agent  of  defendant  At  the  end 
of  a  year  a  petition  was  circulated  among 
the  property  owners  in  the  block  for  a  ttilrd 
license  to  be  issued  to  August  Gorka,  but,  as 
the  majority  remonstrated  against  the  saloon, 
the  license  was  refused  by  the  excise  commis- 
sioner. Subsequent  to  the  date  of  the  lease, 
and  on  September  28,  1903,  J.  H.  McCIore, 
the  lessor,  sold  and  conveyed  the  premises  to 
Amanda  Twelker,  who  sold  and  conveyed 
them  to  plaintiff,  the  Conservative  Realty- 
Company,  in  Jtme,  1905.  Mrs.  Twelker  -was 
the  owner  of  the  fee  and  the  landlord  early 
In  1905,  when,  the  effort  to  procure  a  third 
license  failed;  wherefore  defendant  served  a 
written  notice  on  her  April  25,  1905,  that,  as 
it  had  been  found  impoBsible  to  procure  a  li- 
cense for  the  keeping  of  a  dramshop  on  tbe 
lot,  the  lessee  (St  Louis  Brewing  Company) 
elected,  under  the  terms  and  provisions  of  the 
lease,  to  terminate  the  tenancy  on  tbe  Ist 
day  of  August,  1905,  and  would  then  surren- 
der possession  of  the  premises  to  her.  T^o 
men  took  the  keys  of  the  building  to  the  of- 
fice of  plaintiff's  agent  July  31,  1905,  and  on 
the  refusal  of  the  agent  to  accept  them  threw 
them  on  the  floor.  The  Conservative  Realty 
Company,  which,  as  said,  had  become  the 
owner  of  the  premises,  notified  plaintlfr  In 
writing  on  August  1,  1905,  of  the  acts  of  tbe 
men  who  had  brought  the  keys,  of  pialntUTs 
refusal  to  accept  the  keys  or  possession  of 
the  premises  or  a  surrender  of  the  lease,  and. 
further,  that  the  keys  were  subject  to  pla.ln- 
tUTa  disposal.  This  action  was  brought  l>e- 
fore  a  Justice  of  the  peace  for  $75,  the  rent 
for  August,  1905,  and  was  appealed  to  the 
circuit  court  On  the  trial  in  the  latter  court 
evidence  was  received,  over  the  objection  of 
plaintiff,  to  show  that  at  the  expiration  of 
the  second  license  It  was  Impossible  to  pro- 
cure another,  that  tiie  rental  reserved  was 
more  than  the  property  would  bring  for  any 
other  purpose  than  a  saloon,  and  It  was  rent- 
ed by  defendant  to  have  a  saloon  conducted 
on  it  At  the  instance  of  defendant,  the 
court  declared  the  intention  of  the  parties  to 
the  lease,  and  all  the  facts  and  circumstan- 
ces attending  Its  execution  were  mattes  for 
consideration,  and,  if  the  court  found  from 
tbe  evidence  the  parties  entered  Into  the 
lease  with  the  understanding  a  saloon  should 
be  kept  on  tbe  demised  premises  during  the 
term,  and  further  found  this  was  the  induce- 
ment to  defendant  to  enter  Into  the  lease  and 
it  otherwise  would  not  have  done  so,  and 
that  at  the  time  stated  in  the  evidence  de- 
fendant was  unable,  after  an  honest  effort,  to 
procure  a  license  to  conduct  a  dramshc^,  and 
thereafter  defendant  served  on  the  owner  of 
the  premises  90  days'  notice  of  Its  intention 
to  terminate  the  lease,  then  the  verdict  must 
be  for  defendant  Plaintiff  requested  the 
court  to  declare  the  law  to  be  that.  If  de- 
fendant paid  one  or  more  monthly  install- 
ments of  rent  and  the  installment  for  August 
had  not  been  paid,  the  finding  must  be  for 
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plaintiff;  and  tbat.  If  the  court  found  defend- 
ant caused  a  saloon  to  be  conducted  In  the 
premises  under  a  license  granted  to  one 
Wuertenbacher  after  the  beginning  of  the 
term  fixed  In  the  lease,  to  wit,  December  1, 
1905,  and  at  the  end  of  six  months  an  addi- 
tional license  was  procured,  defendant  there- 
after had  no  right  to  declare  the  lease  termi- 
nated on  account  of  failure  to  procure  a  li- 
cense. The  court  found  the  Issues  of  tact  for 
defendant,  and  plalntlfC  appealed. 

Klnealy  ft  Kinealy,  for  appellant  Marlon 
C.  Early,  for  respondent 

GOODB,  J.  (after  stating  the  tocta  as 
above).  If  evidence  to  prove  the  purpose  for 
which  defendant  leased  the  premises  was  In- 
competent its  admission  was  harmless,  be- 
cause the  lease  document  shows  on  Its  face 
what  was  understood  by  both  the  parties  to 
It  to  be  defendant's  purpose.  The  lessor  (Mc- 
Clure)  bound  himself  not  to  lease  or  rent  to 
another  saloon  or  dramshop  In  said  block 
during  the  existence  of  the  lease  In  question. 
That  proviso  not  only  shows  the  premises 
were  let  for  a  dramshop,  but  that  the  lessor 
agreed  to  protect  the  lessee  against  competi- 
tion in  the  block.  The  next  clause,  which 
provided  that  If  a  saloon  license  could  not 
be  procured,  the  lease  should  be  null  and  void 
on  90  days'  notice,  speaks  to  the  same  intent 
There  Is  no  ambiguity  concerning  this  point 
and.  In  determining  whether  the  lessee  had 
a  right  to  terminate  the  tenancy  whenever 
a  saloon  license  could  not  be  procured,  what- 
ever help  may  be  drawn  from  the  dear  pur- 
pose to  let  the  premises  for  use  as  a  saloon 
Is  available  to  the  conrt  on  the  face  of  the 
lease  without  reference  to  extrinsic  evidence. 
The  intention  of  both  parties  regarding  the 
purpose  of  the  demise  must  wield  i)otent  In- 
flnence  In  interpreting  any  clause  of  It;  for 
the  duty  of  the  court  Is  to  give  an  effect  to 
each  clause  which  will  promote  the  general 
purpose,  if  It  Is  possible.  In  view  of  the  lan- 
guage, to  do  this.  Union  Depot  Co.  v.  Rail- 
road, 118  Mo.  213,  20  S.  W.  792;  Bent  v. 
Alexander,  16  Mo.  App.  181.  The  clause  In 
question  runs  In  these  words:  "Should  said 
saloon  license  be  not  secured  on  said  prem- 
ises In  said  block,  then  this  lease  Is  null  and 
void  on  ninety  days'  notice  from  said  lessee." 
PlaintifTs  coimsel  contend  this  stipulation 
means  that  only  In  the  event  a  single  license, 
to  wit  the  one  for  the  first  six  months,  could 
not  be  procured,  defendant  might  end  the 
term  by  giving  90  days'  notice;  whereas, 
defendant  contends  the  meaning  of  the  clause 
and  the  intention  of  the  parties  was  that  If, 
at  any  tbne  during  the  term  of  6  years,  a 
license  could  not  be  procured,  the  lessee 
might  surrender  the  term.  In  aid  of  this  in- 
terpretation, they  point  to  the  statutory  law 
of  the  state  which  limits  saloon  licenses  to 
a  term  of  six  months,  and  to  the  obvious 
purpose  of  the  demise,  arguing  that  it  would 
be  unreasonable  to  hold  defendant  was  will- 
ing to  commit  Itself  for  the  entire  five  years 


on  the  strength  of  a  license  for  the  first  six 
months.  If  the  language  was  clear,  its  mean- 
ing would  be  obligatory  on  the  parties,  al- 
though the  consequences  might  be  harsh  and 
the  stipulation  contrary  to  the  mode  in  which 
men  ordinarily  bind  themselves  by  contracts. 
Sachleben  v.  Wolfe,  61  Mo.  App.  28.  But  the 
clause  to  be  construed  is  ambiguous  in  this: 
The  language  is  "should  said  saloon  license 
be  not  secured  on  said  premises,"  etc.  Those 
words  convey  the  Impression  tbat  some  li- 
cense had  been  mentioned  in  the  previous 
part  of  the  lease  to  which  the  phrase  "said 
saloon  license"  referred.  But  no  particular 
license  had  been  mentioned,  nor  had  the  word 
"license"  been  used  before  in  the  Instrument 
Hence  there  is  no  more  reason 'to  hold  the 
words  "said  saloon  license"  referred  to  a 
license  for  the  first  six  months  than  to  hold 
they  referred  to  one  for  any  other  six  months. 
There  is  some  weight  in  the  argument  of 
defendant's  coimsel  that  they  referred  to  one 
license^  and  not  the  numerous  licenses  which 
wonld  need  to  be  procured  for  a  dramshop 
during  the  five  years'  term,  since  the  word 
"license"  is  In  the  singular  number.  Accord- 
ing to  old  law,  the  patent  ambiguity  of  the 
clause  might  make  the  stipulation  void ;  but 
this  doctrine  Is  no  longer  enforced  as  strictly 
as  formerly,  and,  whether  an  ambiguity  is 
patent  or  latent,  a  court  will  endeavor  to 
glean  the  intention  of  the  parties  from  the 
whole  instrument  and  the  circumstances  at- 
tendant on  its  execution.  2  Parsons,  Con- 
tracts (9th  Ed.)  *5ei  et  seq.  Taking  into  ac- 
count the  law  regarding  saloon  licenses,  and 
the  purpose  for  which  the  premises  were  tak- 
en by  defendant  we  have  no  doubt  the  inten- 
tion of  the  parties  was  to  make  the  existence 
of  the  lease  contingent  on  the  ability  of  defend- 
ant to  procure  from  time  to  time  a  license; 
that  is  to  say,  defendant  was  accorded  the 
privilege  of  ending  the  term  on  90  days'  no- 
tice whenever  it  became  Impossible  to  obtain 
a  license.  It  is  highly  improbable  the  brew- 
ing association  would  have  entered  into  the 
lease  to  have  a  saloon  kept  on  the  premises 
unless  It  knew  beforehand  a  license  for  the 
first  six  months  could  be  procured.  Indeed, 
testimony  was  admitted  without  objection  to 
prove  the  ofilcers  of  defendant  had  investi- 
gated this  matter  before  the  lease  was  ex- 
ecuted, and  were  assured  a  license  would  be 
granted.  Therefore  it  was  useless  to  put  the 
stipulation  in  the  lease,  if  it  related,  as  plain- 
tiff's counsel  say,  only  to  the  first  license. 
To  adopt  such  a  view  we  must  conclude  the 
parties  stipulated  for  a  cessation  of  the  term 
In  case  it  turned  out  to  be  impossible  to  get 
a  license  for  the  first  six  months,  when,  in 
fact  defendant  made  sure  of  this  contingency 
before  it  took  up  with  plaintiff  the  pr<q>osl- 
tion  to  rent  the  proi)erty. 

PlalntUTs  counsel  Insist  that  inasmuch 
as  a  corporation  cannot  be  licensed  to  keep 
a  dramshop,  the  clause  providing  for  the  sur- 
render of  the  term  in  the  event  a  license  for 
a  dramshop  could  not  be  procured  is  against 
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public  policy,  and  Told.  It  Is  ai^aed  ttutt,  U 
defendant  was  permitted  to  put  an  Individ- 
ual in  possession  of  tbe  premlsea  to  conduct 
4  saloon  for  Its  benefit,  tbis  would  be  doing 
indirectly  wbat  it  was  forbidden  to  do  direct- 
ly. It  does  not  appear  the  defendant  was  go- 
ing to  put  a  man  In  there  to  conduct  a  saloon 
as  its  agent;  but  merely  that  tbe  property 
was  rented  for  saloon  purposes,  and  protuibly 
to  Increased  tbe  sale  of  defendant's  beer.  Tbe 
lease  does  not  reveal  wbat  arrangement  de- 
fendant contemplated  malting  with  the  per- 
son wbo  would  keep  a  dramshop  on  the  prop- 
erty, nor  are  we  Informed  by  tbe  evidence 
what  terms  it  actually  made  with  Wuerten- 
bacber  wbo  Icept  one  there.  The  record  will 
support  the  conclusion  that  tbe  arrangement 
was  not  one  by  which  defendant  was  the 
real  owner  of  tbe  saloon  and  the  keeper  its 
custodian.  Hence,  If  an  arrangement  of  the 
latter  sort  would  be  unlawful,  and  we  do  not 
decide  the  point,  it  was  not  established.  Tbe 
argument  for  defendant  in  this  connection,  if 
sound,  would  avoid  tbe  entire  lease  on  which 
It  sues  as  against  public  policy,  rather  than 
a  particular  clause,  because  the  lease  shows 
McClure  demised  tbe  property  for  dramshop 
purposes.  However,  it  is  not  unlawful  for  a 
brewing  corporation  to  lease  premises  for  the 
purpose  Of  having  its  beer  sold  in  them. 
Such  contracts  have  been  upheld.  Holm  t. 
Brewing  Co.,  21  App.  Dlv.  204,  47  N.  Y.  Supp. 
518 ;  Koebler  ▼.  Reinhelmer,  26  App.  Dlv.  1, 
49  N.  Y.  Supp.  755. 

We  are  clear  the  Judgment  is  for  tbe  right 
party,  and  will  be  affirmed.    All  concur. 


STATE  v.  JAMES. 

(St.  Louis  Court  of  Appeals.     Missouri.     Oct. 
20,  1908.) 

1.  Labcent  (S  1*)— Elements— Definition— 
"Labcent  * 

Larceny  is  tbe  wrongful  or  fraudulent  tak- 
ing and  carrying  away  oy  any  person  of  tlie 
peraonal  goods  of  another  without  ttie  owner's 
consent,  witli  a  felonious  intent  to  convert  tbem 
to  tbe  taker's  use. 

'  [Ed.    Note.— For   other   cases,    see    Larceny, 
Cent.  Dig.  {  1 ;    Dec.  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  3991-4003.] 

2.  Larceny  (i  1»>  —  Elements -^  Ownebship 
AND  Consent. 

In  larceny  for  taking  a  pocketbook  from 
another's  possession,  the  state  must  prove  that 
the  person  from  whom  it  was  taken  was  the 
owner,  and  that  it  was  taken  .without  her  con- 
sent. 

[Ed.    Note.— For    other   cases,    see    Larceny, 
Cent.  Dig.  {  1 ;   Dec.  Dig.  S  l.»] 

8.  LaBCENT    (I    62*)— EVIDENCB— SUFEICIENCT 

— Taking  or  Pbopebtt— Consent. 

In  larceny,  proof  that  a  i>ocketbook  was 
snatched  from  another's  pocket  while  she  was 
looking  at  goods  in  a  store  was  sufficient  to 
show  that  she  did  not  consent  to  the  taking. 

[Ed.    Note.— For    other    cases,    see    Larceny, 
Dec.  Dig.  {  62.«] 


4.  Labcent  (I  60*)— EvroEROB— SurnciBNCT 
— OwNEBSHip  OF  Pbopebtt. 

In  larceny  for  taking  a  pocketlx>ok  from 
one's  pocket,  while  her  possession  was  prima  fa- 
cie evidence  of  her  ownership,  it  was  not  suffi- 
cient evidence  of  ownership  to  overcome  the  pre- 
sumption of  innocence,  and  warrant  a  convic- 
tion. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  {  156;   Dec.  Dig.  »  60.*] 

5.  Cbiminai.  Law   (|  569*i— Bvidencb— Suf- 
Fioimox  — Beasorable  Doubt  — Infebeh* 

CES. 

One  should  not  be  convicted  of  a  crime 
npon  proof  of  an  essential  element  thereof  by 
mere  inference. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1265;    Dec  Dig.  i  659.*] 

Appeal  from  St.  Louis  Court  of  Criminal 
Correction;  Wilson  A.  Taylor,  Judges 

Walter  F.  James  was  convicted  of  petit  lar- 
ceny, and  he  appeals.  Reversed  and  re- 
manded. 

Richard  A.  Jones,  for  appellant  Phillips 
W.  Moss,  for  the  State. 

BLAND,  P.  J.  On  an  Information  filed  In 
the  St  Louis  court  of  criminal  correction, 
defendant  was  found  guilty  of  petit  larceny, 
and  bis  punishment  assessed  at  a  flue  of 
$10.  His  contention  in  tbe  court  below  and 
on  bis  appeal  here  is  that  tbe  evidence  was 
insufficient  to  support  a  verdict  of  guilty. 
Nettie  Nolan,  a  witness  for  the  state,  testified 
as  follows:  "I  reside  at  6416  Wade  avenue, 
in  the  dty  of  St  Louis.  About  9  a.  m.  Wed- 
nesday, on  the  14tb  of  August  of  this  year, 
myself  and  mother,  Mrs.  Annie  Nolan,  and 
Mrs.  Amanda  Rose,  the  complaining  witness, 
went  downtown  in  tbe  city  of  St  Louis,  Ma. 
to  do  some  shopping.  We  shopped  all  day 
until  about  3  o'clock  in  the  afternoon,  and 
then  while  in  the  Knox  Ten-Cent  Store  on 
Washington  avenue,  near  Broadway,  where 
Mrs.  Amanda  Rose  stood,  looking  at  some 
things  on  the  counter,  while  she  was  so  en- 
gaged, I  noticed  the  defendant  put  Us  hand 
in  her  i)ocket  and  take  therefrom  something, 
which  I  afterwards  found  to  be  a  pockett>ook. 
I  told  her  she  had  better  look  and  see  if 
the  pocketbook  was  gone.  She  found  it  was, 
and  the  defendant  was  Just  then  going  out 
on  tbe  street,  and  my  mother  ran  after  him, 
but  they  were  unable  to  catch  him.  I  Identi- 
fy tbe  defendant  as  tbe  man  whom  I  saw 
put  bis  hand  in  Mrs.  Rose's  pocket  and  take 
therefrom  the  pocketboolc"  Mrs.  Annie  No- 
lan testified  as  follows:  "I  reside  at  G416 
Wade  avenue,  in  the  city  of  St.  Louis.  Wed- 
nesday morning,  August  14th  of  this  year,  my 
daughter,  who  has  Just  testified,  and  myself, 
went  downtown  In  the  city  of  St  Louis.  Mo., 
with  Mrs.  Amanda  Rose,  wbo  was  vlBltiug 
us  from  Illinois,  for  tbe  purpose  of  making 
some  purchases.  In  the  afternoon,  while  in 
tbe  Knox  Ten-Cent  Store,  on  Washington 
avenue  near  Broadway,  my  daughter  called 
my  attention  to  tbe  defendant,  wbo  was  Just 
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going  out  of  the  door  of  this  store,  and  said 
be  had  taken  a  pocketbook  from  Mrs.  Rose's 
pocket.  I  ran  after  him,  bat  was  unable  to 
overtake  him,  and  did  not  again  see  him  until 
on  Saturday,  August  17th,  thereafter,  when 
I  was  cal>ed  down  to  the  Four  courts,  and 
there  Identified,  and  now  identify,  the  defend- 
ant as  the  man  who  ran  out  of  the  Ejiox 
Store  with  the  pocketbook  which  be  had  tak- 
en from  Mrs.  Rose.  Mrs.  Rose  had  this  pock- 
etbook taken  by  the  defendant  In  her  posses- 
sion when  she  went  downtown  with  us  in  the 
morning,  and  she  placed  therein  a  $10  bill,  of 
which  at  the  time  the  pocketbook  was  taken 
she  had  not  spent  over  $3  or  $4,  and  there 
was  at  least  |6  in  the  pocketbook  when  it 
was  taken  from  her  possession.  Mrs.  Rose  is 
an  elderly  lady,  and  lives  at  Pana,  III.  She 
is  not  In  the  city  of  St  Louis  at  this  time." 
Officer  O'Brien  testified  he  arrested  defend- 
ant August  le,  1907.  This  was  all  the  evi- 
dence offered  by  the  state.  Defendant  and 
bis  mother  testified  that  defendant  was  at  his 
borne.  No.  5211  Kensington  avenue,  all  the 
afternoon  of  August  14th,  and  are  strongly 
corroborated  by  the  evidence  of  Dr.  J.  B. 
Rule.  Defendant  proved  by  several  credita- 
ble witnesses,  Including  Dr.  Rule,  that  he  is 
a  young  man  of  good  character.  Wilbur  C. 
Allen  testified  for  defendant  as  follows:  "I 
reside  in  the  city  of  St  Louis,  and  am  a  floor 
walker  tn  Knox  Ten-Cent  Store  on  Washing- 
ton avenue  near  Broadway,  where  the  occur- 
rence detailed,  In  which  a  pocketbook  was 
said  to  have  been  taken  from  the  pocket  of 
Mrs.  Amanda  Rose,  occurred.  I  saw  Mrs. 
Nolan  run  to  the  street  after  a  man,  but  did 
not  try  to  stop  him.  He  disappeared  in  the 
crowd  on  Washington  avenue.  The  man  she 
ran  after  was  not  the  defendant.  It  was  a 
fellow  who  had  been  hanging  around  a  pool- 
room in  the  next  block  from  the  knox  store. 
I  once  played  pool  with  him.  I  did  not  try 
to  stop  him,  because  I  did  not  think  It  was 
my  business  to.  Saw  him  putting  something 
In  bis  pocket  as  he  went  out  the  door."  Wit- 
ness also  stated,  that  although  he  saw  the 
person  pick  Mrs.  Rose's  pocket  and  was  close 
to  the  door  be  ran  out  of,  and  could  have 
stopped  him  if  he  had  tried,  yet  he  made  no 
attempt  to  do  so. 

1.  The  cause  was  tried  to  the  court  with- 
out a  Jury.  No  declarations  of  law  were  ask- 
ed or  given.  It  seems  to  me  that  the  learned 
trial  Judge  failed  to  give  defendant  the  bene- 
fit of  a  reasonable  doubt  of  his  guilt,  and 
found  blm  guilty  on  a  doubtful  preponder- 
ance of  the  evidence  In  respect  to  the  Identity 
of  the  person  who  picked  Mrs.  Rose's  pocket 
Neither  of  the  Nolans  were  acquainted  with 
defendant  Nettie  Nolan  testified  she  saw 
bim  pat  his  hand  into  Mrs.  Rose's  pocket,  and 
go  out  on  the  street  Mrs.  Annie  Nolan  tes- 
tified she  saw  him  from  the  Inside  of  the 
store  as  he  was  going  through  the  door.  She 
only  saw  bis  back,  and  could  not,  with  any 


degree  of  certainty,  Identify  bim.  The  other 
state  witness'  view  of  bim  was  but  for  a 
moment  and  under  circumstances  calculated 
to  excite  ber,  and  she  might  very  well  have 
been  mistaken  as  to  his  identity.  Allen  tes- 
tified the  man  Mrs.  Nolan  ran  after  on  the 
street  (whom  she  identified  was  defendant) 
was  not  defendant,  but  a  fellow  who  had  been 
hanging  around  a  poolroom  in  the  adjoining 
block.  This  evidence,  in  connection  with  tlie 
evidence  of  defendant's  good  character,  was 
ample  to  raise  a  reasonable  doubt  as  to 
whether  or  no  defendant  was  the  person  who 
picked  Mrs.  Rose's  pocket 

2.  East  defines  larceny  to  be  "the  wrongful 
or  fraudulent  taking  or  carrying  away  by 
any  person  of  the  personal  goods  of  another, 
from  any  place,  with  a  felonious  intent  to 
ctmvert  them  to  bis  [the  other's]  own  use, 
and  make  them  his  property,  without  the  con- 
sent of  the  owner."  2  Bishop's  New  Criminal 
Law,  I  811.  To  prove  the  offense  charged, 
it  was  Incumbent  on  the  state  to  prove  that 
Mrs.  Rose  was  the  owner  of  the  pocketbook 
and  Its  contents,  and  that  they  were  taken 
without  her  consent  Proof  that  they  were 
taken  from  her  pocket,  under  the  circumstan- 
ces narrated  by  the  state's  witnesses,  was 
sufficient  to  show  that  she  did  not  give  ber 
consent  to  have  her  pocket  picked.  But  there 
is  no  direct  or  positive  evidence  that  she 
was  the  owner  of  the  pocketbook  and  Its 
contents,  though  her  possession  of  them  was 
prima  facie  evidence  of  her  ownership.  But 
this  mere  prima  fade  evidence  of  ownership, 
proof  of  which  is  indispensable  to  warrant  a 
conviction,  is  not  sufficient  to  overthrow  the 
presumption  of  Innocence  which  attended  de- 
fendant throughout  the  trial.  One  presump- 
tion cannot  overthrow  another,  nor  should  a 
man  be  convicted  of  a  degrading  crime  upon 
a  mere  inference  of  an  essential  fact  State 
V.  Shelley,  166  Mo.,  loc.  clt.  618,  619,  66  8.  W. 
430;  Klein  v.  Laudman,  29  Mo.  259. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

600DB,  J.,  and  NORTONI,  J,  concur  in 
second  paragraph. 


CONNELLY  V.  ILLINOIS  CENT.   RY.  CO. 
et  al. 

(St  Louis  Court  of  Appeals.     Missoari.     Oct. 
20.  100&) 

1.  Carbiebs  (8  177*)— Cabbiaoe  of  Goods— 

CoNNEoriRQ  Cabbiebs— Injubies  to  Goods 

— Statdtes— Applicatiom  . 

Rev.  St.  1899,  g  S222  (Ann.  St  1906,  p. 
2718),  providing  that,  when  shipments  beein  in 
MisBouri,  the  initial  carrier  shall  be  liable  for 
damages  accruing  anywhere  on  the  route,  does 
not  apply  to  transportation  of  goods  wholly 
without  the  state. 

IE3d.  Note.— For  other  cases,  see  Carriers,  Dec. 

fg.  t  177.»] 


Dig 
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Z  Gabbibu  (i  185*)— Cabbiaob  of  Oood«— 
CoNiTBoriiio  Cabuxbs— IirjTTBm  xo  Goods. 
Wb«n  propertjr  ia  deUvend  to  a  carrier  in 
good  order  to  m  tranaported  OTer  ita  line  and 
that  of  one  or  more  oonnectlng  carriers,  and  the 
property  la  damaged  en  route,  proof  that  the 
goods  were  delivered  to  the  owner  at  destination 
D]r  the  flnal  carrier  in  bad  order  establishes  a 
prima  facie  case  against  it. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Csnt.  Dig.  I  848;    Dec.  Dig.  |  18S.*] 

8.  CABHins  (I  177*)— Cabbiaob  of  Goods— 
CoNifBCTiNO  Oabribb»— LiABiLirr  OF  Ini- 
tial OB  iRTEBlfBDIATB  CABBIIB. 

To  make  a  case  against  an  initial  or  inter- 
mediate carrier  on  its  comaion-law  liability,  the 
owner  must  prove  that  the  damage  happened 
while  the  property  was  in  such  carriers  cus- 
tody. 

[Ed,  Note.— For  other  cases,  see  Carriers, 
Osnt.  Dig.  U  779,  780;    Dec.  Dig.  i  177.*] 

4.   CABBIKBB  ({  187*)— CONNEOTING  CaBBIEBS— 

IirrriAL  Oabbibb— Injubt  to  Good&— Pbb- 

■UlfPTIORB— INBTBUOTION. 

Where,  in  an  action  against  an  initial  car- 
rier for  Injuries  to  goods,  there  was  evidence 
Justifying  the  submission  of  the  question  wheth- 
er tb«  injury  occurred  on  such  carrier's  line 
to  the  Jury,  it  was  error  to  diarge  tliat,  in 
the  absence  of  evidence  to  the  c<mtrary,  it  would 
be  presumed  that  any  damage  to  the  goods  oc- 
curred while  they  were  in  the  hands  of  the  last 
carrier  before  the  damage  was  discovered  was 
erroneous,  as  conceding  the  possibility  that 
there  was  no  evidence  that  the  loss  occurred  on 
the  Initial  carrier's  line. 

IKd.  Note.— For  other  cases,  see  Carrieis.  Dec. 
Dig.  I  187.*] 

0.  EVIDBROB  (t  088*)  — WnOBT  AND  SuFn- 
OIKNCT— CORCLUSIVBRKSS  ON  PABTT. 

Plaintiff  was  not  bound  by  the  testimony 
of  witnesses  Introduced  by  defendant,  nor  was 
the  July  bound  to  believe  them  if  their  manner 
discredited  them,  or  If  the  evidenca  aa  a  whole 
supported  a  different  Inference. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  •  24S7:   Dec.  Dig.  {  688.*] 

a.  Carbikbs  (I  ISO*)— Cabbiaob  of  Goods— 
Injvbibs  to   Goods  —  Iufbopkb   Loadino 

AMD  PaOKING— QVESTIOH  FOB  JUBT. 

In  an  action  anUnat  a  carrier  for  injuries 
to  goo<)a,  whether  tney  were  improperly  loaded 
and  packed  ktU  for  the  Juiy. 

|Kd.  Note.— For  other  cases,  see  Oarrien, 
Cent.  Dig.  i  600;  Dec.  IMg.  i  136.*] 

T.  Appkai.  and  EtoOB  ((  1(X«}*>— Review— Rb- 

VKBaiBLB  KBBOB— iNSTBl-CTIONS. 

In  an  action  for  injuries  to  goods  in  tran- 
elk  an  instmotion,  not  within  the  issues,  that 
derrndant  would  not  be  liable  for  any  damattes 
which  occurrM  while  the  gooda  were  stored  in 
it*  waivhouae  prior  to  shipment,  while  em»e- 
oua,  would  not  constitute  reversible  error. 

(Kti.  Noiv.— Fvtr  other  cases,  se«  Appeal  and 
ErM>r.  Cent.  Dig.  i  4:2:20;  Dec  Dig.  |  1066.*] 

Appe*!  from  St  Louis  Cirailt  Court;  Uatt 
O.  R«\vnolds,  JudjWk 

Action  bj-  TlH^:»as  Ia.  Connelly  against  the 
I°.Ur.\\is  CVntral  Railway  CVuipany  and  oth- 
ers. )'Y«>m  a  JudgUH'ut  in  favor  of  defendant 
i:°.'.'.-.v>is  Outral  Railway  CVnipany,  plaintiff 
arivals.    RoTvrwd  and  ivnuinded. 

H.  A.  Iawv.  fv'»r  apsv'.tant.  Samori  Mo- 
rseerors.  for  ivsr\'>r.deuta. 

CrtV^DE.  J.    This  MOW  was  r*Tt?wi?d  by 


now  presented.  A  report  of  the  former  ded- 
Bion  will  be  found  In  120  Ho.  App.  652,  97 
S.  W.  616,  bnt  it  will  help  the  reader  to  re- 
state the  principal  facts.  The  action  connto 
on  the  common-law  liability  of  a  carrier,  and 
was  brought  to  recover  for  damage  done  to 
appellant's  household  fomitnre  while  In 
transit  from  Jackson,  Miss.,  to  East  St  Louis, 
III.,  over  three  railroad  companies;  the  re- 
spondent the  Illinois  Central  Company,  the 
Southern  Railroad  Company,  and  the  Mobile 
ft  Ohio  Railroad  Company.  The  goods  were 
received  by  respondent  company  at  Jackson, 
and  loaded  in  one  end  of  a  freight  car  which 
contained  In  the  other  end  20  barrels  of  flour. 
The  car  doors  were  sealed,  and  the  car  car- 
ried by  respondent  to  Winona,  Miss.,  where 
it  was  turned  over  to  the  Southern  Oompanr, 
which  carried  it  to  West  Point,  Miss.,  and 
there,  after  considerable  delay,  turned  it  over 
to  the  Mobile  ft  Ohio  Company.  The  delay 
at  West  Point  was  due  to  the  refusal  of  the 
agent  of  the  Mobile  &  Ohio  Company  to  re- 
ceive the  car,  on  account  of  the  damaged 
condition  of  the  goods,  until  an  arrangement 
was  made  by  which  the  Sonthem  Compasr 
delivered  the  property  to  the  Mobile  ft  Ohio 
as  in  bad  order.  Because  the  goods  were 
damaged  before  delivery  to  the  Mobile  ft  Ohio 
Company,  the  action,  which  was  originally 
against  the  three  railway  companies,  was  dis- 
missed as  to  It  On  the  second  trial  a  ver- 
dict was  returned  In  favor  of  respondent,  and 
appellant  bron^t  the  case  here,  complaining 
of  InstmctloDS  given  by  the  court 

It  win  be  observed  the  carriage  of  the 
goods  was  entirely  outside  this  state,  and 
hence  was  not  affected  by  our  statutes,  pro- 
viding that,  when  ddpments  begin  In  this 
state,  the  initial  carrier  shall  be  liable  for 
damage  occurring  anywhere  on  the  route. 
Rev.  St  1899,  i  5222  (Ann.  St  1906,  p.  2718): 
Crouch  V.  Railroad,  42  Ma  App.  248.  -  The 
case  was  tried  by  both  parties  on  the  as- 
sumption that  elthw  defendant  was  liable 
only  for  whatever  damage  occurred  while  the 
goods  were  In  Its  diarge  and  on  Its  own  line. 
The  Instructions  given  at  the  request  of  ap- 
pellant allowed  a  verdict  against  the  Illinois 
Central  Company  m  tbe  eveat  the  Jury  fUund 
the  furniture  was  In  good  order  when  loaded 
on  said  company's  car,  and,  wlUle  it  was  in 
transit  and  before  delivery  to  the  Southen 
Company  at  Winona,  it  was  broken  or  othe^ 
wise  damaged.  A  coumtHpart  of  said  in- 
stmction    was   granted   at   resiiondent's  le- 

'  qneet,  advising  tlie  Jarj  it  was  not  liable 
if  the  goods  were  dellv«ed  by  it  to  tlie  Sooth- 
em  Company  at  Winona  in  tlie  same  condi- 
tion they  were  in  wlien  received  for  riiipment 
at  Jackson.  Bnt  at  tlie  request  at  respond- 
ent tbe  conrt  also  instructed  tbat  If  the  ear 

I  was  oivi'.ed  oo  Jane  2Stli  iMtween  Winona. 

I  where  the  Sontlmrn  Oompany  received  it  and 
West  Point  to  whicfei  asM  company  carried 
It  and  the  gvx>ds  were  ttan  in  ■  damaged 
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oondltlon,  and  tbe  goods  on  said  date  had 
been  in  tbe  poaseBsion  of  tbe  Soatbern  Com- 
pany since  June  24tb,  the  law,  In  the  absence 
of  evidence  to  tbe  contrary,  would  presume 
any  damage  done  after  the  goods  were  loaded 
at  Jackson  occurred  while  they  were  In  the 
possession  of  the  Southern  Company,  and  un- 
der the  terms  of  the  bill  of  lading  ofTered  In 
evidence  the  lUlnoig  Central  Company  was 
not  liable  for  this  damage.  Appellant  as- 
signs the  giving  of  this  instruction  for  error. 
It  advised  the  Jury  as  to  what  the  law  would 
presume  in  a  given  Instance;  L  e.,  the  ab- 
sence of  evidence  to  prove  the  damage  to  the 
goods  occurred  prior  to  June  24th,  when  the 
car  passed  into  tbe  care  of  the  Southern 
Company,  and  that  in  said  contingency  the 
presumption  was  the  damage  occurred  while 
tbe  goods  were  in  the  custody  of  the  South- 
em.  Company,  and  respondent  was  not  liable. 
The  argument  of  counsel  for  respondent  In 
favor  of  the  Instruction  Is  that  the  law  pre- 
sumes damage  done  to  property  in  the  course 
of  Its  transit  over  the  lines  of  two  or  more 
pnbllc  carriers  occurred  while  it  was  In 
charge  of  the  final  carrier,  unless  there  Is 
evidence  to  the  contrary;  and  in  su^pport  of 
this  proposition  they  dte  Crouch  v.  Railroad, 
42  Mo.  App.  248;  Flynn  v.  Railroad,  43  Mo. 
App.  424;  Hurst  v.  Railroad,  117  Mo.  App.  25, 
94  a  W.  794. 

When  property  Is  delivered  to  a  carrier  In 
good  condition  to  be  transported  over  its  own 
line  and  tbe  line  or  lines  of  one  or  more 
other  carriers,  and  the  property  is  damaged 
en  route,  for  the  purpose  of  giving  an  effec- 
tive remedy  to  tbe  owner,'  who  can  rarely 
prove  what  carrier  was  to  blame  for  the  dam- 
age. It  is  held  proof  tbe  goods  were  delivered 
to  tbe  owner  at  destination  by  tbe  final  car- 
rier in  bad  order  establishes  a  prima  facie 
case  against  said  carrier.  This  Is  because 
It  conld  have  protected  Itself  from  respon- 
sibility for  losses  occurring  prior  to  its  recep- 
tion of  tbe  property  by  an  inspection  of  its 
condition  at  tbe  transfer  point  And,  more- 
over, sources  of  evidence  regarding  where 
the  blame  rests  are  more  accessible  to  the 
last  carrier  than  they  are  to  the  shipper. 
Flynn  v.  Railroad,  43  Mo.  App.  424,  438.  In 
order  to  make  a  case  against  an  initial  or 
intermediate  carrier  on  its  common-law  lia- 
bility, the  owner  must  do  more  than  show 
the  property  was  found  to  be  damaged  when 
it  reached  destination — must  Introduce  evi- 
dence to  prove  the  damage  happened  while 
the  property  was  In  the  custody  of  the  com- 
pany he  sues.  We  are  speaking  now  of  ship- 
ments not  affected  by  our  statutes.  But  this 
presumption  in  favor  of  initial  and  Inter- 
mediate carriers,  like  other  legal  presumi>- 
tlons,  la  not  one  which  properly  can  be  de- 
clared to  the  Jury  If  there  Is  evidence  touch- 
ing tbe  Issue  of  where  the  property  was 
when  It  was  Injured.  Tbe  reason  of  this  rule 
is  that  submitting  the  question  to  the  jury 
as  one  of  fact  implies  there  is  evidence  re- 
garding it,  and  to  tell  them  what  tbe  law 


will  presume  In  tbe  absence  of  evidence  may 
lead  them  to  think  there  is  no  evidence  one 
way  or  the  other — a  conclusion  contrary  to 
the  hypothesis  on  which  tbe  issue  Is  submit- 
ted. Moberly  v.  RaUroad,  98  Mo.  183,  H 
S.  W.  569;  Rapp  v.  Railroad,  106  Mo.  424, 
428,  17  S.  W.  487;  Myers  v.  Kansas  City,  108 
Mo.  480,  487,  18  8.  W.  914.  The  appropriate 
use  of  presumptions  of  law  is  to  indicate  to 
the  court  where  the  burden  of  proof  rests. 
If  tbe  law  presumes  so-and-so  in  the  absence 
of  evidence,  then,  unless  the  party  who  relies 
on  tbe  fact  Introduces  evidence  to  prove  it, 
it  will  be  presumed  the  fact  did  not  exist,  and 
the  court  will  as  a  matter  of  law  hold  against 
said  party.  If  appellant  put  in  no  evidence 
which  conduced  to  prove  tbe  damage  to  his 
goods  occurred  on  respondent's  line,  a  ver- 
dict In  favor  of  the  company  should  have  been 
ordered.  Instead  of  doing  this,  the  court  left 
It  to  the  Jury  to  determine  whether  or  not  the 
loss  occurred  on  said  company's  line,  thereby 
taking  for  granted  there  was  evidence  to 
prove  It  did.  Therefore  the  Instruction  In 
hand  under  the  authorities,  supra,  was  er- 
roneous and  harmful,  because  it  conceded  the 
possibility  of  there  being  no  evidence  the  loss 
occurred  on  respondent's  line — a  theory  op- 
posed to  the  Instructions  given  for  appellant. 
This  error  must  be  held  material,  unless 
we  can  say  there  was  no  evidence  tending  to 
prove  the  goods  were  damaged  while  In  re- 
spondent's custody,  and  therefore  tbe  de- 
murrer offered  by  respondent  to  appellant's 
evidence  should  have  been  sustained.  To 
our  minds  the  weight  of  evidence  shows  the 
damage  was  done  after  the  furniture  was  re- 
ceived by  tbe  Southern  Company  and  while 
in  its  custody,  as  tbe  Jury  found.  Said  com- 
pany's agent  at  Winona  said  he  examined  the 
car  at  that  transfer  point,  and  its  contents 
were  in  good  order.  The  car  was  opened  be- 
tween Winona  and  West  Point,  where  It  was 
to  be  delivered  to  the  Mobile  &  Ohio  Com- 
pany, and  then  the  property  was  foimd  to  be 
damaged.  But  tbe  witnesses  who  testified 
to  those  facts  were  introduced  by  respondent 
and  appellant  was  not  bound  by  their  testi- 
mony. Neither  was  the  Jury  bound  to  believe 
them  if  their  manner  on  tbe  stand  discredited 
them,  or  If  tbe  evidence  as  a  whole  would 
support  another  Inference.  Gannon  v.  Oas- 
ilght  Co.,  145  Mo.  502,  48  S.  W.  968,  47  S.  W. 
907,  43  L.  R.  A.  505 ;  Mowry  v.  Norman,  204 
Mo.  191,  103  S.  W.  15 ;  Hunter  v.  Wethlngton, 
205  Mo.  292,  293,  103  S.  W.  543.  Testimony 
was  given  that  the  furniture,  which  consisted 
of  chairs,  rocking  chairs,  sewing  machines. 
and  other  household  property,  was  packed 
at  one  end  of  tbe  car  with  a  space  of  over  six 
feet  between  it  and  the  barrels  of  fiour  which 
were  in  the  other  end.  Many  of  tbe  articles 
were  neither  boxed,  crated,  nor  burlapped, 
but  some  of  them  were  tied  together  to  hold 
them  In  place.  One  witness  swore  the  goods 
were  Improiwrly  loaded  and  packed.  It  Is  • 
plain  the  furniture  was  so  arranged  that  It 
was  apt  to  be  shaken  about  and  broken  while 
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In  transit  over  appellant's  line  to  the  transfer 
point,  and  whether  It  was  or  not  was  for  the 
Jury  to  say. 

The  Instruction  that  respondent  was  not 
liable  for  any  damage  to  the  furniture  which 
occurred  while  It  was  stored  In  respondent's 
warehouse  prior  to  shipment  was  outside  the 
Issnes  made  by  the  pleadings,  but  would  not 
constitate  reversible  error. 

The  judgment  Is  reversed  and  the  cause  re- 
manded.   All  concur. 


GREENVILLE   LUBfBER  CO.  v.  NATION- 
AL PRESSED  BRICK  CO. 
(St.  Louis  Court  of  Appeals.     Missouri.     Oct. 
20,  1908.    Rehearing  Denied  Not.  17,  1908.) 

1.  Pbincipal  and  Agent  (|  14»)— Agency- 
Existence  OF  Relation. 

About  the  time  of  a  negotiation  for  the 
purchase  of  brick  from  plaintiff  by  defendant, 
resulting  in  a  disagreement  as  to  whether  there 
was  a  positive  agreement  of  sale,  S.  toolc  an  op- 
tion on  plaintiff's  factory,  the  sales  made  there- 
after to  be  credited  agamst  the  purchase  price, 
but  the  option  was  never  closed.  Pending  the 
option,  S.  contracted  to  sell  defendant  a  Quan- 
tity of  brick,  which  was  shipped  by  plaintiff  un- 
der an  arrangement  with  8.,  the  bills  of  lading 
for  the  first  two  orders  being  issued  In  S.'s 
name,  the  otheiS  showing  plaintiff  as  consignor, 
but  they  were  turned  over  to  S.,  who  collected 
from  defendant  the  price.  Defendant  had  no 
knowledge  of  the  option,  or  of  plaintilTs  agree- 
ment with  8.  for  the  delivery  of  the  brick. 
Held,  that  S.  did  not  act  as  agent  for  defendant, 
but  the  sale  was  made  by  him  as  principal,  and 
plaintiff  hence  could  not  recover  from  d«end- 
ant  for  the  brick. 

[S!d.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  t  29 ;   Dec.  Dig.  {  14.*] 

2.  SAI.EB   ({    363*)— Action   roB    Fbiob— Dx- 

KUBBBB  TO   THE   EVIDENCE. 

In  an  action  for  goods  sold  and  delivered, 
where  the  evidence  failed  to  show  that  the  goods 
were  purchased  ttom  plaintiff,  or  that  defendant 
promised  to  pay  plaintiff  for  them,  a  demurrer 
to  .the  evidence  was  properly  sustained. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Dec. 
Dig.  S  363.*] 

8.  Sales  (S  17*)— Requisites  of  Contract— 

Pasties. 

If  defendant  and  another  colluded  to  induce 
plaintiff  to  ship  brick  to  defendant,  plaintiff 
could  recover  their  value  from  defendant,  though 
the  latter's  contract  was  with  such  other,  and 
the  purchase  price  had  already  l>een  paid  to 
him. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  If  26-30;   Dec.  Dig.  i  17.*] 

4.  Cabbiebs  (8  58*)— Cabbiagb  of  Goods- 
Bills  OF  Lading— PuBCHASE  of  Bill  of 
Lading. 

Where  plaintiff  transferred  to  another  the 
bills  of  lading  for  goods  shipped  defendant,  de- 
fendant having  ordered  the  goods  from  such  oth- 
er, and  having  no  knowledge  of  plaintiff's  un- 
derstanding with  him  by  which  the  bills  were 
turned  over  to  him,  he  could  pay  such  other  for 
the  goods. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  §S  179-190;    Dec.  Dig.  g  58.*] 

Appeal  from  St.  Lonls  Circuit  Court;  Robt 
M.  Foster,  Judge. 
Action  by  the  Greenville  Lumber  Company 


against  the  National  Pressed  Brick  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

•  John  B.  Denrir,  Jr.,  for  appellant    R  N. 
Boblnson,  for  respondent. 

GOODE,  J.  Plaintiff,  a  corporation,  en- 
gaged in  business  In  Greenville,  111.,  began 
this  action  to  recover  $696.53,  the  purdiase 
price  of  eight  car  loads  of  bride  alleged  to 
have  been  sold  and  delivered  to  defendant  at 
different  dates  from  January  12,  to  January 
24,  1907.  The  petition  Is  In  the  form  of  as- 
sumpsit for  goods  sold  and  delivered,  and 
avers  plaintiff,  at  the  special  instance  and 
request  of  defendant,  sold  and  delivered  to 
defendant  certain  goods  and  merchandise 
of  the  value  aforesaid,  the  Items  of  which 
and  the  dates  when  they  were  sold,  would 
appear  from  a  bill  of  items  annexed  to  the 
petition. .  It  is  also  averred  the  prices  charg- 
ed were  reasonable,  and  defendant  promised 
and  agreed  to  pay  the  total  amount,  but  aft- 
erwards refused  to  pay.  Defendant  does 
business  In  St.  Louis.  Charles  W.  Irwin,  sec- 
retary of  the  defendant  company,  had  nego- 
tiated with  C.  E.  Davidson,  manager  of  the 
Greenville  Lumber  Company,  in  December, 
1906,  for  the  purchase  of  some  brick,  and  a 
dispute  arose  between  the  two  companies 
out  of  the  negotiation.  Irwin  claimed  plain- 
tiff sold  brick  to  the  National  Pressed  Brick 
Company  at  that  time,  but  Davidson  denied 
there  was  a  positive  agreement  to  sell,  and 
said  the  bricks  were  not  to  be  shipped  unless 
a  reduction  In  freight  rates  could  be  pro- 
cured. This  affair  between  the  parties  has 
only  an  incidental  bearing  on  the  case  at 
bar.  Davidson  swore  the  bill  for  the  pa^ 
chase  of  the  bricks  in  ccmtroversy  was  not 
mailed  to  defendant  until  February  15,  lOO^, 
although  the  car  loads  of  brick  were  de- 
livered at  different  times  in  January,  and 
it  was  the  custom  of  plaintiff  to  mail  bills 
with  the  cars,  because,  in  the  December  talk 
with  Irwin,  the  latter  had  said  defendant 
paid  for  all  brick  it  bought  about  the  mid- 
dle of  the  month  after  delivery.  About  the 
time  of  said  negotiation  between  Irwin  and 
Davidson,  Henry  Scherf,  of  St  Liouls,  who  is 
designated  as  a  "brick  broker,"  took  an 
option  to  expire  February  15,  1907,  to  pur- 
chase the  entire  factory  or  plant  of  the 
Greenville  Company,  but  never  closed  the 
deal.  Davidson  testified  it  was  part  of  the 
arrangement  with  Scherf  that  the  price  of 
whatever  brick  plaintiff  sold  during  the  life 
of  the  option  should  be  credited  on  the  con- 
tract price  Scherf  was  to  pay  for  the  whole 
property.  After  Scherf  had  acquired  the 
option,  he  made  a  contract  with  defendant 
to  sell  it  500,000  brick  at  $6.25  per  1,000.  The 
written  order  for  these  bricks  was  given  t/ 
defendant  \inder  date  of  January  14, 1907,  in 
this'  letter  addressed   to   Scherf:    "January 


*For  other  cases  sea  same  toplo  and  lectlon  NUMBER  In  Deo.  *  Am.  Digs.  1907  to  data,  A  Raporter  Isdexei 
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14,  190T.  Mr.  Henry  Scherf,  602  Boe  Build- 
ing, City — ^Dear  Sir:  You  may  enter  our 
order  for  500,000  Strictly  Hard  and  Red 
Brick,  to  be  %  Face  and  %  Backing  up,  price 
to  be  $6.25  per  M.  less  25  f.  o.  b.  cars.  East 
St.  Louis,  with  frelgbt  prepaid  to  East  St 
Louis.  It  Is  understood  that  200,000  will  be 
shipped  immediately  as  we  direct,  and  the 
additional  300,000  to  be  shipped  on  our  order 
In  three  (3)  or  four  (4)  weeks.  It  is  agreed 
and  understood  that  any  shipping  Inetructlona 
that  we  may  give  you  on  this  business  will 
not  be  Interfered  with  in  any  way  by  you 
or  yoor  company.  Payment  is  to  be  made 
upon  receipt  of  bill  of  lading  and  your  count 
to  be  verified  by  ns.  Yours  very  truly,  Na- 
tional Pressed  Brick  Co.  by  C.  W.  Irwin, 
Secy.  Accepted  by  Henry  Scherf."  Irwin 
swore  the  arrangement  for  the  purchase  of 
the  brick  from  Scherf  was  made  verbally  a 
few  days  before  the  letter  was  written;  thus 
explaining  how  it  happened  the  first  car 
load  of  brick  was  delivered  January  12th,  or 
two  days  before  the  date  of  the  letter.  Scherf 
arranged  with  plalntlfC  to  furnish  the  brick, 
as  stated,  and  they  were  shipped  in  eight 
car  loads.  Plaintiff  contends  It  sold  them 
to  defendant;  whereas,  defendant  contends 
it  bought  them  from  Scherf,  paid  him  In  full, 
and  had  nothing  to  do  with  plaintiff  in  the 
transaction.  The  bills  of  lading  for  two  of 
the  cars  were  Issued  in  the  name  of  H. 
Scherf — that  is  to  eay,  the  railroad  com- 
pany receipted  bim  for  the  cars — but  the 
other  six  bills  of  lading  named  plaintiff  as 
the  consignor.  All  the  cars  were  consigned 
to  the  National  Pressed  Brick  Company  at 
East  St  Louis.  The  eight  bills  of  lading 
were  turned  over  to  Scherf  as  issued,  and 
were  in  his  possession  when  the  brick  reach- 
ed destination.  He  collected  the  price  of 
every  car  from  defendant,  as  the  evl- . 
dence  conclusively  shows.  In  explanation  of 
Scherfs  possession  of  the  bills  of  lading, 
Davidson  swore  he  (Scherf)  Induced  plaintiff 
to  turn  them  over  to  him  by  representing  that 
the  movements  of  cars  at  East  St.  Louis 
often  were  delayed  by  the  railroad  companies, 
and  he  needed  the  bills  of  lading  in  order  to 
expedite  the  carriage  of  the  cars  In  question 
from  there  across  the  river.  The  court  re- 
fused to  direct  a  verdict  In  favor  of  defend- 
ant on  the  testimony  of  plaintiff;  but  gave 
the  direction  when  ail  the  evidence  was  in. 
Whereupon  plaintiff  took  a  nonsuit  with 
leave  to  move  to  have  it  set  aside;  and,  this 
having  been  done  and  the  motion  overruled, 
an  appeal  was  allowed. 

We  can  think  of  no  theory  on  which  defend- 
ant wonld  be  liable  for  the  price  of  the 
bricks,  unless  Scherf  was  Its  agent  in  the 
purchase  and  plaintiff  sold  to  him  as  agent, 
or  be  and  defendant  colluded  to  defraud 
plaintiff.  The  testimony  of  Davidson  goes 
to  show  he  dealt  with  Scherf  as  agent  for 
defendant;   but  no  proof  of  such  an  agency 


was  introduced,  and  all  the  evidence  dis- 
proves it  The  only  trace  of  testimony  of 
any  kind  to  show  the  transaction  was  a 
sale  by  plaintiff  to  defendant  was  Davidson's 
statement  that  it  was  ag:reed  between  plain- 
tiff and  Scherf  that,  while  Scherfs  option 
was  in  force,  all  sales  were  to  be  made  to 
customers  by  plaintiff,  and  Scherf  given 
credit  for  the  amount  of  them  on  what  be 
was  to  pay.  There  Is  no  proof  defendant 
knew  of  this  understanding,  and  Davidson 
admitted  on  the  stand  Scherf  might  have 
deceived  defendant  regarding  the  arrange- 
ment between  him  and  plaintiff.  Of  course, 
if  there  was  collusion  between  Scherf  and 
defendant,  the  latter  would  be  liable;  but 
collusion  and  fraud  were  neither  pleaded  nor 
proved.  The  action  Is  In  assumpsit,  and  the 
gravamen  of  the  i)etitlon  Is  the  averment 
that  plaintiff  sold  the  brick  to  defendant  at 
the  latter's  special  Instance  and  request — an 
averment  wholly  unsupported  by  testimony  or 
drcomstance.  Plaintiff  points  to  the  receipt 
of  one  car  load  of  brick  by  defendant  prior 
to  the  date  of  Its  written  order  to  Scherf. 
It  is  argued  this  fact  shows  defendant's  con- 
tract with  Scherf  was  subsequent  to  the  sale 
by  plaintiff  to  Scherf,  and  tends  to  prove 
Scherf  acted  for  defendant  Such  reasoning 
la  forced.  It  would  not  be  fair  to  conclude 
Scherf  and  defendant  were  In  collusion,  and 
the  letter  was  written  as  part  of  a  fraudulent 
scheme,  even  if  the  circumstance  had  not 
been  explained,  and  it  was.  There  was  a 
total  failure  to  prove  the  promise  laid  In  the 
petition,  and  the  court  did  right  to  sustain 
the  demurrer  to  the  evidence.  Huston  v. 
Tyler,  140  Mo.  252,  36  S.  W.  654,  41  S.  W. 
705;  Carson  v.  Cummings,  60  Mo.  325. .  Scherf 
probably  committed  a  fraud  In  not  paying 
plaintiff  for  the  bricks  he  bought  and  may 
have  Intended  to  defraud  all  the  time.  Be 
that  as  It  may,  defendant  bad  the  right  to 
pay  him  for  the  bricks  it  had  ordered  from 
him,  especially  as  he  had  obtained  possession 
of  the  bills  of  lading  by  the  act  of  plaintiff 
company.  Scharff  v.  Meyer,  133  Mo.  429,  34 
S.  W.  858,  54  Am.  St  Rep.  672. 
The  Judgment  Is  afBrmed.    All  concur. 


STINEBAKER  ct   al.   v.   NATIONAL   RES- 
TAURANT CO.  et  al. 
(St.  Lonls  Court  of  Appeals.     Missouri.     Oct. 
20,  1908.) 

1.   CORFOBATIONS    (S    249*)  —  STOCKHOLDEKS — 

LiABiLiTT  TOR  Corporate  Debts— Unpaid 
Stock— Right  to  Set  Off  Debt  of  Corpo- 
ration. 

The  holder  of  unpaid  stock  in  a  corpora 
tlon  against  whom  a  judgment  creditor  of  the 
corporation  proceeds  by  motion  for  execntiou 
under  the  statute  may  set  off  against  his  debt  a 
jlebt  of  the  corporation  to  bim  which  had  ac- 
cnipd  prior  to  the  return  nulla  bona  of  an  ex- 
ecution against  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §g  1002-1012;    Dec.  Dig.  {  240.*] 
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2.  CoBPORATioNB  (8  2e9*)— Stockholdeb— Ll- 

ABIIJTT    FOB    COBFOBATX    DEBTS  —  UNPAID 

Stock— SETTiRa  Orr  Dbbt  of  Cobpobation 

— EVIDENOB. 

Evidence  held  to  soatain  a  finding  tliat  casli 
fumislied  a  corporation  by  tlie  holder  of  partly 
unpaid  stock,  abore  vliat  was  credited  on  liis 
stock,  was  advanced  witii  the  knowledge  and 
consent  of  ttie  managing  officers  of  tlie  corpora- 
tion, and  was  treated  by  them  as  creating  a  debt 
of  the  corporation  to  the  stoctcholder. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec  Dig.  i  269.»] 

Appeal  from  St  Louis  Ctrcnit  Court; 
O'Neill  Ryan,  Judge. 

Action  by  George  W.  Stinebaker  and  others 
against  the  National  Restaurant  Company 
and  another.  From  an  order  overruling  a 
motion  for  an  execution  against  one  of  the 
defendants  as  a  shareholder  In  defoddant 
company,  plaintiffs  appeal.     Affirmed. 

This  appeal  was  taken  from  an  order  over^ 
ruling  a  motion  for  an  ezecntion  against 
respondent  Reinhardt  as  a  shareholder  in  the 
National  Restaurant  Company.  The  motion 
was  filed  after  judgment  had  been  given  in 
favor  of  appellants  for  $4,250  in  an  action 
by  them  against  the  company  and  after  >«- 
turn  nulla  bona  of  an  execution  on  the  judg- 
ment Reinhardt  held  shares  In  the  com- 
pany of  the  par  value  of  $100  each,  and  it 
Is  contended  he  was  liable  on  these  shares 
because  he  had  not  paid  their  face  value 
to  the  company.  The  entire  capital  stock  was 
180,000  par  value,  divided  into  800  shares, 
of  which  3.  0.  Hopkins,  president  of  the 
company,  held  166  shares,  Reinhardt  the  sec- 
retary and  treasurer,  100,  and  Charles  Blancfa- 
ard,  10.  It  thus  appears  that  275  shares  of 
the  stock  were  held  by  these  three  men ;  but 
it  was  not  shown  who  held  the  remaining 
25  8bare&  The  company  was  organized  to 
take  over  a  leasehold  on  certain  premises 
near  the  site  of  the  Louisiana  Purchase  Ex- 
position or  World's  Fair  in  1904,  and  conduct 
a  restaurant  on  them.  The  lease  was  made 
by  appellants  Stinebaker  and  Early  to  J.  C. 
Hopkins  for  a  term  running  from  April  15, 
1904,  to  December  31,  1904,  and  for  a  rental 
of  $20,000,  of  which  Reinhardt  guaranteed  the 
payment  of  $15,000.  Hopkins  took  posses- 
sion of  the  premises  and  retained  It  until 
August,  1904,  when,  with  the  consent  of  the 
lessors,  be  transferred  possession  to  the 
National  Restaurant  Company,  assigned  to  It 
all  his  Interest  in  the  leasehold,  and  said 
company  the  evidence  shows,  assumed  Hop- 
kins' liability  for  the  whole  rent  and  also 
Relnhardt's  liability  on  his  guaranty  for  a 
portion  of  it  It  is  not  definitely  shown  when 
the  company  was  organized,  or  that  its  In- 
corporation and  occupation  of  the  leasehold 
were  contemplated  at  the  time  the  lease  was 
given  to  Hopkins;  but  there  are  circum- 
stances going  to  show  the  company  conducted 
business  on  the  leased  premises  from  the 
first  A  resolution  of  the  board  of  directors 
was  adopted  which  treated  the  capital  stock 


as  fully  paid  by  the  leasehold ;  that  Is  to  say, 
the  lease  on  the  premises  was  treated  as  of 
the  value  of  $30,000  and  the  stock  issaed  as 
fully  paid.  What  the  actual  value  of  the 
lease  was,  and  whether  It  was  greater  or 
less  than  this  sum,  there  is  no  evidence  to 
prove;  an  Important  circumstance  we  think. 
Notwithstanding  said  resolution  of  the  direct- 
ors, Blanchard  paid  in  cash  $1,200  on  ac- 
counts owed  by  the  company  for  goods  fur- 
nished to  it  in  payment  for  Ms  10  shares  of 
stock,  and  there  was  from  the  first  an  xu- 
derstanding  among  the  principal  shareholders 
named,  supra,  that  Reinhardt  should  advance 
$5,000  in  cash  to  pay  for  supplies  to  the 
company  and  Its  running  expenses  In  part 
payment  for  his  100  shares.  He  advanced 
money  from  time  to  time  as  the  exigencies  of 
business  required,  and  to  keep  the  company 
from  being  sued,  until  he  had  paid  liabilities 
and  bills  of  the  company  to  the  amount  not 
of  $5,000,  but  of  $10,430.39.  For  some  $4,000 
or  $5,000  of  these  payments  notes  were  g^iven 
him  in  the  name  of  the  company,  bnt  be 
never  realized  anything  on  those  obligations. 
Besides  the  above  amount  Reinhardt  paid 
the  lessors  on  account  of  his  guaranty  for 
rent  $12,093;  and,  as  the  company  had  as- 
sumed his  guaranty,  it  follows  his  payments 
on  account  of  the  company's  obligations 
amounted  to  $22,523.39.  At  the  instance  of 
the  plaintiff,  the  court  declared  the  law  to 
be  that  though  Reinhardt  guaranteed  the 
payment  of  $15,000  on  the  rent  and  paid  on 
said  guaranty  the  sum  of  $12,093,  he  could 
not  set  off  said  sum  against  any  indebtedness 
be  owed  as  the  holder  of  unpaid  stock,  unless 
It  appeared  the  restaurant  company  had  rec- 
ognized or  assented  to  his  payment  as  stock- 
bolder  of  said  rental,  or  the  payment  was 
made  in  such  circumstances  as  to  constitute 
him  a  creditor  of  the  company  for  the  amount 
and  that  though  Reinhardt  may  have  paid 
debts  of  the  company  to  the  amount  of  $5.- 
000  or  more,  unless  it  was  shown  the  com- 
pany recognized  and  assented  to  such  pay- 
ments, Reinhardt  could  not  set  off  the  amount 
of  them  against  any  balance  he  owed  for 
his  stock.  At  the  request  of  defendant  the 
court  declared  that,  if  Reinhardt  paid  $5.- 
000  or  more  on  account  of  the  company 
under  an  understanding  and  arrangement 
with  its  president  and  general  manager,  these 
payments  were  to  constitute  payment  on  ac- 
count of  defendant's  shares  of  stock,  and. 
if  the  court  found  the  money  was  uaed  as 
aforesaid  (i.  e.,  to  settle  the  debts  of  the 
company),  though  no  formal  action  was  tak- 
en by  the  board  of  directors  authorizing  this 
arrangement  such  payment  or  payments 
were  made  on  his  stock;  that  ^  Reinhardt 
became  the  guarantor  of  Hopkins,  the  orig- 
inal lessor,  for  $16,000  of  the  rent  and  the 
restaurant  company  afterwards  accepted  an 
assignment  of  the  rights  and  assumed  the  lia- 
bilities of  Hopkins  tmder  said  lease,  and  en- 
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tered  into  poasenlon  and  control  of  the  prem- 
ises, and  thereafter  Relnbardt  paid  any  sum 
on  account  of  his  guaranty  before  execution 
had  issued  in  favor  of  plaintiffs  in  this  case 
and  been  returned  nulla  bona,  and  Relnhardt 
was  not  reimbursed  for  such  payments,  tlie 
same  constituted  ■  valid  claim  against  the 
company  which  Relnhardt  was  entitled  to 
offset  against  the  Judgment  of  plalntlfCB 
against  the- company. 

W.  H.  Ludwlg  and  R.  F.  Walker,  for  ap- 
pellants.   Lee  A.  Hall,  for  respondents. 

600DB,  J.  (after  stating  the  facts  as 
above).  We  might  dispose  of  tills  appeal  by 
affirming  the  Judgment  for  lack  of  cTldence 
to  prove  the  leasehold  was  worth  less  than 
the  value  placed  on  It  by  the  company.  We 
cannot  take  Judicial  notice  on  this  question 
one  way  or  the  other.  But,  as  the  record  is 
meager  and  the  court  below  did  not  proceed 
on  the  theory  the  stock  was  unpaid,  there 
may  have  been  some  testimony  of  the  fact, 
or  it  may  have  l>een  conceded.  Therefore  it 
will  be  more  satisfactory  if  we  consider  the 
appeal  on  the  merits. 

We  can  see  nothing  favorable  to  the  plain- 
tiffs in  any  aspect  of  the  case.  Although  the 
board  of  directors  passed  a  resolution  which 
treated  the  leasehold  as  payment  in  full  of 
the  capital  stock,  it  appears  to  have  been  un- 
derstood from  the  first  respondent  should  ad- 
vance $5,000  as  a  payment  on  his  stock. 
There  is  an  Inconsistency  between  what  the 
board  resolved  and  this  arrangement,  but 
business  men  frequently  act  irregularly  in 
these  matters.  It  Is  certain  respondent  agreed 
to  pay  and  paid  $5,000  in  cash  on  liis  stock, 
thereby  leaving  only  $5,000  unpaid.  But  to 
pay  rent  and  other  expenses  and  buy  sup- 
plies, he  advanced  for  the  company  $17,000 
in  addition  to  the  $5,000.  These  payments 
were  made  to  keep  the  company  alive  and 
prevent  suits  against  it,  and  while  the  compa- 
ny was  still  a  going  concern;  and  It  is  not 
disputed  respondent  may  use  them  as  a  bar 
to  plaintiffs'  recovery  in  this  proceeding  if 
tbey  occnnM  under  circumstances  which 
made  him  a  creditor  of  the  company.  The 
question  of  the  right  of  a  holder  of  unpaid 
sliares  against  whom  a  Judgment  creditor  of 
the  company  proceeds  by  motion  under  the 
statute  to  avail  himself  by  way  of  offset  of  a 
debt  the  company  owes  him  which  had  accrued 
prior  to  the  return  nulla  bona  of  an  execution 
against  the  company  has  been  determined  in 
favor  of  the  shareholder  in  several  cases  in 
this  state.  Webber  v.  Lelghton,  8  Mo.  App. 
502;  Manville  v.  Roever,  U  Mo.  App.  817; 
Merchants'  Ins.  Co.  v.  Bill,  12  Mo.  App.  148 ; 
Jerman's  Adm'r  v.  Benton,  79  Mo.  14&  The 
reasoning  on  which  the  offset  is  allowed  is 
expounded  In  the  opinion  in  Jerman's  Adm'r 
V.  Benton,  which  may  be  read  with  t>eneflt, 
as  also  may  the  opinions  in  Briggs  v.  Penni- 


man,  8  Cow.  (N.  Y.)  397, 18  Am.  Dec.  464,  and 
Garrison  v.  Howe,  17  N.  Y.  46a  In  the 
present  case  appellants  insist  the  money  paid 
by  respondent  for  the  l>eneflt  of  the  company 
was  advanced  voluntarily ;  wherefore  he  did 
not  t)ecome  a  creditor  of  the  company,  and 
hence  had  no  demand  to  set  off  against  plaln- 
tifCs'  Judgment.  It  is  true  the  tx>ard  of  di- 
rectors did  not,  by  motion  or  resolution,  form- 
ally request  respondent  to  make  the  pay- 
ments, but  the  testimony  shows  they  were  es- 
sential to  the  continuance  of  the  company's 
business,  and,  indeed,  the  capital  on  which  it 
subsisted,  and  that  they  were  made  with  the 
knowledge  and  approval  of  the  president, 
were  in  each  Instance  entered  as  a  credit  In' 
favor  of  respondent  on  the  books  of  the  com- 
pany, and  the  company  so  far  assented  to 
them  and  recognized  them  as  creating  obliga- 
tions against  It  in  bis  favor  that  it  executed 
notes  to  him  on  account  of  them  for  more 
than  $4,000 ;  that  is  to  say,  for  atwut  all  the 
money  he  advanced  except  the  $5,000  paid  on 
his  sliares  and  the  $12,000  paid  on  his  guar- 
anty for  rent.  We  consider  the  evidence  was 
ample  to  Justify  the  court  below  in  finding 
the  cash  furnished  by  respondent  above  what 
was  to  be  credited  on  his  stock  was  advanced 
with  the  knowledge  and  consent  of  the  man- 
aging officers  of  the  company,  and  was  treat- 
ed by  them  as  creating  an  indebtedness  of 
the  company  to  respondent. 
The  Judgment  Is  affirmed.    All  concur. 


WILLIAMSON  V.  ST.  LOUIS  &  M.  R.  R.  CO. 

(St.  LouU  Court  of  Appeals.    MisBourl.    Nov.  5, 
1908.) 

1.  CABBIERS  (8  8ie*)— iNJtTRY  TO  Passenoebs 

— Street  Railroads— Reb  Ipsa  Loquitur. 
A  street  car  on  which  plaintiff  was  a  pas- 
senger was  stopped  in  the  middle  of  a  street 
crossine,  and  plaintiff  was  injured  by  the  pole  of 
a  city  fire  department  hose  wagon,  which  crash- 
ed through  the  side  of  the  car  as  the  hose  wagon 
was  proceeding  to  a  fire  at  high  speed,  iield 
sufficient  to  establish  a  prima  facie  case  of 
negligence  of  the  railway  company  under  the 
doctnne  of  res  ipsa  loquitur. 

[BU.    Note.— For   other    cases,    see   Carriers, 
Cent  Dig.  §  1287  ;   Dec.  Dig.  <  316.*] 

2.  Carriers  (8  320*)— Injury  to  Passewgeb— 
Street  RAiutOADS—NEOUOBNCE— Question 
FOB  Jury. 

In  an  action  for  injuries  to  a  street  car  pas- 
senger in  a  collision  between  the  car  and  a 
city  hose  cart,  evidence  held  to  require  submis- 
sion of  the  railway  company's  negligence  to  the 
jury. 

[Ed.    Note.^For   other    cases,    see    Carriers, 
Cent  Dig.  8<  1323;  Dec.  Dig.  8  320.»] 

3.  Damages  (8  208*)  —  Personal  Injuries  — 
Permanent  Injury— Evidence  —  Question 
FOB  Jury. 

Evidence  held  to  justify  a  submission  of 
the  issue  of  the  permanency  of  plaintiff's  Injury 
to  the  jury. 

[Ed.    Note.— For  other  cases,   see  Damages, 
Cent  Dig.  J  533;   Dec.  Dig.  8  208.»] 
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4.  Appeai.    aiid    Ebrob    (S    IOCS*)— Iitstbuo- 

TIONS— Davages — Pbbjtjdice. 

Failure  of  the  instnictions  to  limit  plain- 
tlFii  recovery  to  the  amount  sued  for  was  with- 
out prejudice,  where  the  verdict  was  less  than 
the  petition  demanded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4228 ;   Dec  Dig.  1 1068.*] 

6.  Carbiebs  (S  300*)— Stbsxi  RAiutOAOB— Du- 

TT  OF  OPEBATIVES. 

It  ia  the  duty  of  the  conductor  of  a  street 
car,  as  well  as  the  motorman,  to  use  all  means 
at  hand  to  prevent  collision  with  a  fire  depart- 
ment hose  wagon  at  a  street  crossing,  if  he  could 
have  discovered  the  approach  of  the  wagon  by 
the  exercise  of  ordinary  care  in  time  to  have 
averted  a  collision ;  the  railroad  company  be- 
ing responsible  alike  under  such  circumstances 
^  for  the  negligence  of  either  conductor  or  motor- 
man. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  1211;  Dec  Dig.  {  300.*] 

6.  Tbiai.  (I  252*)— iNBTBUCTions— Reqxtest  to 

Ghabqe. 

A  request  to  charge,  while  correct  as  an 
abstract  proposition  of  law,  was  properly  refus- 
ed where  the  standard  of  care  applicable  to  the 
facts  proved  was  not  mentioned,  and  it  was  also 
devoid  of  the  essential  elements  of  liability  or 
nonliability  arising  on  the  facts. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  tt  596-612;   Dee.  Dig.  {  252.*] 

Appeal  from  St  Lonls  Circuit  Court;  Jease 
A.  McDonald,  Judge. 

Action  by  Martha  Louise  WUIlamBon 
against  the  St  Louis  &  Meramec  River  Rail- 
road Company.  Judgment  for  plaintiff,  aud 
defendant  appeals.    Affirmed. 

Jefferson  Chandler,  T.  M.  Pierce,  and  8. 
P.  McChesney,  for  appellant  Taylor  R. 
Young  and  Frank  H.  Hasklns,  for  respond- 
ent 

NORTONI,  J.  This  is  an  action  for  dam- 
ages resulting  from  personal  injuries  alleged 
to  have  been  received  by  the  plaintiff;  while 
she  was  a  passenger  on  one  of  defendant's 
street  cars.  The  occasion  of  the  Injury  was 
a  collision  with  a  hose  wagon  connected  with 
the  fire  department  of  the  city  of  St  Louis. 
Plaintiff  recovered,  and  the  defendant  ap- 
peals. 

The  testimony  on  the  part  of  the  plaintiff 
tended  to  prove  that  the  plaintiff  was  a  pas- 
senger on  defendant's  west'bound  ear  on 
Franlilin  avenue.  A  hose  wagon  of  the  city 
fire  department,  traveling  south  at  a  high 
rate  of  speed  on  Compton  avenue,  ran  against 
the  side  of  the  car  on  which  plaintiff  was  a 
passenger.  The  tongue  or  pole  of  the  wagon 
crushed  its  way  through  the  side  of  the  car, 
striking  plaintiff  between  the  knee  and  the 
hip,  causing  her  painful  and  serious  injury. 
The  defendant  insists  the  court  should  have 
peremptorily  directed  a  verdict  for  it  In  ac- 
cordance with  a  request  to  that  effect,  for 
the  reason  the  evidence  was  insufficient  to  es- 
tablish a  reasonable  inference  of  negligence 
against  its  servants  in  operating  the  car. 
The  case  Is  proi)erly  one  in  which  the  doc- 
trine of  res  ipsa  loquitur  inheres.     It  ap- 


pears the  plaintiff  was  entirely  free  from  neg- 
ligence, and  that  the  injury  was  received 
while  she  was  a  passenger  on  a  street  car, 
the  management  of  which  was  exclusively  in 
the  control  of  defendant's  servants.  Under 
such  drcnmstances,  the  fact  that  street  cars, 
when  managed  with  prudence,  do  not  ordi- 
narily collide  with  other  vehicles,  without 
more,  introduces  into  the  case  a  presump- 
tion of  negligence  <m  the  part  of  defendant's 
servants  sufBcient  at  least  to  remove  the 
question  within  the  province  of  the  Jury, 
and  devolves  upon  the  defendant  the  dntr 
to  overcome  the  presumption  of  negligence 
with  evidence  of  due  care  on  its  part  Olsen 
v.  Railway,  152  Mo.  426,  432,  64  S.  W.  470; 
Mitchell  V.  C.  &  A.  Ry.  Co.  (Mo.  App.)  112 
S.  W.  291;  St  Clair  v.  St  L.  &  S.  P.  Ry.  Co., 
122  Mo.  App.  519,  99  &  W.  775.  However, 
the  plaintiff  did  not  invoke  the  doctrine  of  res 
Ipsa  loquitur,  but  assumed  to  prove  negligent 
conduct  on  the  part  of  defendant's  servants, 
and  we  will,  therefore,  notice  the  facts  tend- 
ing to  this  end. 

It  appears  Franklin  avenue  runs  east  and 
west.  The  street  car  on  which  plaintiff  was 
a  passenger  was  proceeding  westward  at  a 
rate  of  speed  between  foiu:  and  six  miles  ao 
liour.  At  the  point  In  question  the  west- 
bound car  track  runs  on  a  downgrade.  Comp- 
ton avenue  runs  northward  from  Franklin 
avenue  obliquely,  tending  to  the  northwest 
The  hose  wagon,  en  route  to  a  fire,  was  trav- 
eling under  high  pressure  southward  or  to- 
ward Franklin,  on  Compton  avenue.  The 
driver  of  the  hose  wagon  gave  testimony  to 
the  effect  that  the  gong  attached  thereto  was 
constantly  being  sounded  from  the  fire  de- 
partment's headquarters  until  the  collision  oc- 
curred. Other  witnesses  testified  the  sound- 
ing of  the  gong  could  be  heard  two  or  three 
blocks.  When  the  defendant's  car  was  about 
125  or  150  feet  east  of  the  east  line  of  Comp- 
ton avenue,  a  bystander,  being  attracted  by 
the  noise  of  the  approach  of  the  hose  wagon 
and  realizing  the  impending  danger  of  a  col- 
lision, ran  into  the  middle  of  the  street  stood 
In  the  center  of  the  west-boujd  car  track, 
and  waved  numerous  signals  with  his  hand 
for  the  motorman  to  stop.  The  car  continued 
to  approach,  however,  finally  stopping  about 
the  center  of  the  crossing  of  Compton  avenue, 
at  which  point  the  hose  wagon  simultaneously 
collided  therewith,  and  inflicted  the  injury 
complained  of.  There  was  evidence  that  the 
track  rails  were  wet,  and  the  car  slipped  aft- 
er the  brake  was  set.  There  was  evidence, 
too,  by  an  expert  motorman  to  the  effect  that 
a  car  running  at  the  rate  of  speed  mentioned 
could  have  been  stopped  on  a  wet  rail  at 
that  point  In  about  90  feet,  or  three  car 
lengths,  if  sand  was  applied  to  prevent  slip-  I 
ping.  An  ordinance  of  the  city  of  St  Louis 
providing  that  all  fire  apparatus  shall  hare 
right  of  way  on  all  streets  and  avenues  of 
the  city  when  attending  a  fire  alarm  was  also 
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Introdnced.  The  facts  above  detailed  were 
amply  sufficient  to  raise  an  inference  of  neg- 
ligent conduct  against  defendant's  motorman 
In  cbarge  of  the  car,  for,  had  he  been  giving 
slight  attention,  he  might  have  heard  the 
gong  attached  to  the  hose  wagon  at  least  two 
blocks  away,  and,  by  the  exercise  of  ordinary 
diligence,  averted  the  collision.  The  fact  that 
a  bystander  stood  in  the  center  of  the  track 
and  waved  signals  when  the  car  was  125  or 
150  feet  east  of  tlie  east  line  of  Compton 
avenue  would  contribute  to  Invite  tt>e  atten- 
tlon  of  one  exercising  due  care  for  the  safety 
of  passengers  to  an  impending  danger.  An 
ordinarily  alert  motorman  should  thereupon 
have  discovered  the  approaching  hose  wagon 
by  the  sound  of  the  gong,  if  his  attention 
had  not  been  attracted  before.  Aside  from 
the  signals  waved  by  the  man  on  the  track, 
it  appears  a  man  exercising  ordinary  care 
for  the  safety  of  others  should  have  heard 
the  sounding  gong  on  the  hose  wagon  for  two 
or  three  blocks.  It  Is  entirely  clear  the  case 
was  one  for  the  Jury,  as  appears  by  reference 
to  Olsen  V.  Citizens'  Railway  Co.,  152  Mo. 
426,  54  a  W.  470,  which  is  almost  identical 
In  material  facts. 

On  behalf  of  plaintiff,  the  court  instructed 
as  follows:  "The  court  Instructs  the  jury 
that,  if  they  find  a  verdict  in  favor  of  the 
plaintifT,  they  will  assess  her  damages  in  such 
sum  as  will  be  a  Jxtst  and  fair  compensation 
for  the  injuries  received  by  her,  as  shown  by 
the  evidence,  and,  In  fixing  the  amount  of 
such  damages,  you  will  take  into  considera- 
tion, first,  all  expenses.  If  any,  incurred  by 
her  for  medical  and  surgical  attendance  di- 
rectly caused  by  said  injuries ;  secondly,  bod- 
ily pain  and  mental  anguish,  permanent  in- 
juries, if  any,  suffered  by  plaintiff,  directly 
caused  by  said  injuries."  This  instruction  is 
complained  of,  first,  for  the  reason  It  permits 
a  recovery  for  permanent  Injuries.  It  is  said 
there  is  no  evidence  in  the  record  tending  to 
prove  that  the  plaintiff  had  received  perma- 
nent injuries.  An  examination  of  the  record 
with  the  slightest  care  overthrows  the  objec- 
tion mentioned.  Besides  the  testimony  of  the 
plaintiff  herself  tending  to  prove  permanent 
injuries,  her  physician  testified:  That  short- 
ly before  the  trial,  upon  his  last  examina- 
tion of  the  injured  parts,  he  found  there  was 
"a  thickening  of  the  bone  at  that  point,  and 
an  atrophy  or  shrinking  of  the  muscles.  The 
bone  appears  to  be  thickened  and  Inflamed, 
and  the  soft  tissues  are  somewhat  adhered 
at  the  point  of  injury."  That  this  condition 
resulted  from  the  Injury  mentioned,  and  that 
the  Injury  was  In  his  opinion  permanent  A 
second  objection  to  this  instruction  is  to  the 
effect  that  the  instruction  does  not  limit  the 
amount  of  plaintiff's  recovery  to  the  amount 
specified  in  her  petition.  The  amount  speci- 
fied and  sued  for  in  the  petition  is  $4,500. 
The  Jury  gave  her  a  verdict  for  $3,000.  Al- 
though, where  Instructions  have  failed  to 
limit  the  amount  of  recovery  and  the  Jury 
returned  a  yerdict  in  excess  of  the  amount 
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claimed  in  the  petition,  error  has  been  af- 
firmed on  the  ground  of  failure  to  limit  the 
recovery  by  instruction  (Wright  v.  Jacot>s,  61 
Mo.  19),  the  rule  is  certainly  without  force 
In  a  case  where  the  recovery  is  for  a  less 
amount  than  that  against  which  the  defend- 
ant is  called  upon  in  the  petition  to  defend. 
By  command  of  our  statute  judgments  should 
not  be  reversed  except  for  error  materially 
affecting  the  merits  of  the  action.  Aside 
from  this  statute,  it  would,  indeed,  be  blglily 
technical  to  predicate  reversible  error  on  a 
matter  of  such  slight  consequence  in  a  case 
where  the  recovery  is  within  the  amount 
claimed  In  the  petition.  Crews  v.  Lackland, 
67  Mo.  619,  622.  The  instruction  was  not 
Improper,  and  the  assignment,  of  error  is 
overruled. 

Another  one  of  plaintiff's  Instructions  per- 
mitted the  Jury  to  affirm  negligence  on  the 
part  of  defendant  if  the  Jury  believed  from 
the  evidence  that  after  they  knew,  or  by  the 
exercise  of  ordinary  care  might  have  known, 
of  the  impending  danger  of  collision,  the  de- 
fendant's servants  in  charge  of  said  car 
could,  by  the  exercise  of  care,  with  the  appli- 
ances at  band  for  that  purpose  and  with 
safety .  to  the  passengers  in  the  car,  have 
avoided  the  collision,  but  negligently  failed 
to  do  so  by  reason  of  which  negligence  the 
collision  occurred.  The  instruction  is  com- 
plained of  because  it  authorizes  a  verdict 
against  the  defendant  company  for  the  negli- 
gence of  its  servants,  and  thereby  included 
the  negligence  of  the  conductor,  as  well  as 
that  of  the  motorman,  as  one  In  charge  of  the 
management  of  the  car.  The  case  of  Oeb- 
hardt  v.  St  Louis  Transit  Company,  97  Mo. 
App.  373,  71  S.  W.  44S,  is  relied  upon.  The 
ruling  in  that  case  was  given  upon  the  vigi- 
lant watch  ordinance  to  the  effect  that  it 
was  the  duty  of  the  motorman,  and  not  of 
the  conductor,  to  keep  a  vigilant  watch  for 
dangers.  It  is  said  no  such  duty  is  required 
of  the  conductor.  The  case  cited  is  not  an 
authority  for  the  proposition  advanced  on 
the  record  now  before  us;  for  here  It  was 
certainly  the  duty  of  the  conductor,  as  well 
as  the  motorman,  if  be  either  heard  the 
sound  of  the  gong  on  the  hose  wagon,  or,  by 
the  exercise  of  ordinary  care,  might  have  dis- 
covered the  danger  in  time  to  have  averted 
it,  to  use  all  means  at  hand  to  that  end,  and 
the  defendant  company  is  responsible  alike 
for  the  negligence  of  either  the  conductor  or 
the  motorman  in  such  circumstances.  The 
Supreme  Court  has  expressly  determined  the 
identical  question  in  a  case  almost  on  all 
fours  with  the  one  In  judgment  Olsen  v. 
Citizens'  Railway  Company,  152  Mo.  426-431, 
64  S.  W.  470.  The  instruction  was  proper, 
and  the  assignment  of  error  Is  overruled. 

The  defendant  requested  and  the  court  re- 
fused the  following  Instruction:  "The  court 
Instructs  the  jury  that  the  mere  possibility 
that  the  servants  of  the  defendant  in  charge 
of  its  car  could  have  stopped  it  In  time  after 
the  danger  to  plaintiff.  If  any,  was  discov- 
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ered,  to  have  avoided  a  collision  with  said 
hose  cart,  is  not  sofflcient  to  entitle  tlie  plain- 
tiff to  a  recovery."  This  action  by  the  conrt 
Is  complained  of  as  error.  As  an  abstract 
proposition  of  law,  the  Instmctlon  may  be 
well  enough.  However  that  may  be,  the 
court  properly  refused  It,  for  the  reason  It 
wholly  failed  to  Incorporate  the  proper  prin- 
ciples applicable  to  the  facts  In  proof.  It  is 
conceded  the  plaintiff  was  in  the  exercise  of 
due  care  on  her  part  at  the  time  of  the  in- 
jury. Before  the  defendant  could  be  acquit- 
ted of  her  hurt,  it  was  Incumbent  upon  the 
jury  to  find  that  Its  servants  had  exercised 
due  care  to  avert  the  injury.  The  standard 
of  care  applicable  to  the  facts  In  proof  Is  not 
even  mentioned  or  referred  to  In  the  Instmc- 
tlon mentioned.  It  Is  devoid  of  the  essential 
elements  of  liability  or  nonliability  arising 
on  the  facts,  and  was  properly  refused.  See 
the  following  authorities  in  point:  Cytron  v. 
St  Louis  Transit  Company,  205  Mo.  692,  104 
S.  W.  109;  Zeis  v.  St  Louis  Brewing  Ass'n, 
205  Mo.  638,  101  S.  W.  99.  The  verdict  was 
not  excessive. 

The  remaining  assignments  of  error  are 
without  merit,  and  are  therefore  overruled. 

The  judgment  should  be  affirmed.  It  is 
■o  ordered. 

BLAND,  P.  J.,  and  GOODB,  J.,  concur. 


TUCKER  et  al.  v.  DEERINQ  SOUTHWEST- 
ERN RY.  CO. 
(St  Louis  Court  of  Appeals.     Missouri.    Nov. 
5,  1908.) 

1.  CORTBACTS  ({  353*)— Acnons  fob  Bbeach 

— I  NSTBUCnONS. 

In  an  action  for  the  breach  of  an  oral  con- 
tract for  construction  of  a  railroad,  where  de- 
fendant contended  that  there  was  no  contract 
but  merely  conversations  with  respect  to  the 
work.  Which  were  to  be  followed  by  a  written 
agreement,  which  was  afterwards  drawn  up  sub- 
ject to  the  approval  of  defendant's  superintend- 
ent, but  was  not  consummated  because  of  his 
disapproval,  and  plaintiffs  contended  that  the 
conveisations  constituted  a  valid  oral  contract 
which  was  neither  meiged  in  nor  superseded  by 
the  writing,  it  was  error  to  refuse  to  charge 
that  if  plaintiffs  commeuced  work  under  the 
written  memorandum,  and  not  under  an  oral 
agreement,  and  continued  to  work  thereunder 
nntU  notified  to  quit  on  account  of  the  disap- 
proval of  the  memorandum,  defendant  should 
recover,  since  it  submitted  the  issue  whether 
plaintiffs  relied  upon  an  oral  contract  or  on  the 
writing  which  was  subject  to  the  superintend- 
ent's approval. 

[Ed.   Note. — For  other   cases,   see  Contracts, 
Dec  Dig.  i  353. »] 

2.  Dauaoes  (S  18*)— Pboximate  ob  Reicots— 
Bbeach  of  Contbact. 

In  an  action  by  professional  railroad  con- 
tractors for  breach  of  contract  to  construct  a 
railroad  embankment,  the  cost  of  supplies,  tools, 
and  camp  outfit  is  not  a  proper  element  of  dam- 
age, since  plaintiffs  were  not  deprived  of  their 
value  because  of  the  breach. 

[EJd.   Note. — For   other   cases,   see  Damages, 
Cent  Dig.  i  37;  Dec.  Dig.  g  18.*] 


Appeal  from  Circuit  Oonrt,  Pemiscot  Coun- 
ty;  H.  O.  Riley,  Judge. 

Action  by  William  Tucker  and  another 
against  the  Deering  Southwestern  Railway 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Reversed,  and  cause  re- 
manded. 

Farls  &  Oliver,  Oliver  A  Oliver,  and  J.  M. 
Blazer,  for  appellant  Oossom  &  McKay,  for 
respondents. 

NORTONI,  J.  This  Is  an  action  for  dam- 
ages alleged  to  have  accrued  to  the  plaintiffs 
because  of  the  defendant's  breach  of  an  oral 
contract  providing  for  the  construction  of 
an  embankment  for  a  railroad.  The  plaintiffs 
recovered,  and  the  defendant  appeals.  The 
defendant  is  a  railroad  corporation  existing 
under  the  laws  of  this  state,  and  owns  and 
operates  a  short  line  of  railroad  In  Pemiscot 
county  in  connection  with  Its  sawmills  for 
the  purpose  of  conveying  timber  thereto. 
Henry  Pingle  was  one  of  the  directors  of  de- 
fendant railroad  and  its  general  superintend- 
ent The  defendant  desired  to  extend  its 
road  a  short  distance,  and  Mr.  Pingle  was 
clothed  with  authority  to  negotiate  a  con- 
tract therefor  in  Its  behalf.  There  are  two 
plaintiffs  to  the  action,  Tucker  and  King. 
The  original  contract  declared  upon  in  the 
petition,  however,  is  alleged  to  have  been  en- 
tered Into  by  the  plaintiff  Tncker  and  the  de- 
fendant's superintendent  Mr.  Pingle.  King 
subsequently  came  into  the  case  as  a  partner 
of  Tucker  by  the  consent  of  the  defendant's 
civil  engineer,  Mr.  Randolph.  As  stated,  the 
petition  declares  upon  an  oral  contract  and 
Its  breach.  It  is  alleged  in  the  petition  sub- 
stantially that  the  plaintiffs  and  defendant 
entered  into  an  oral  contract  on  Decembw 
27,  1903,  wherein  the  plaintiffs  agreed  to  clear 
the  right  of  way  and  construct  a  roadbed  for 
the  defendant's  railroad  from  the  town  of 
Deering,  In  Pemiscot  county,  to  a  point  of  In- 
tersection with  the  Paragould  Southeastern 
Railroad,  in  Dunklin  county.  Mo.,  according 
to  the  specifications  and  plans  furnished  by 
the  engineer  of  the  defendant  railroad  com- 
pany, in  consideration  whereof  the  plalntltCs 
were  to  receive  the  sum  and  price  of  25  cents 
per  cubic  yard  for  construction,  subject  to 
10  per  cent  shrinkage  for  all  team  work  and 
20  per  cent  shrinkage  for  wheelbarrow  and 
shovel  work.  All  stations  on  said  road  were 
to  be  completed  consecutively,  and  paid  for 
as  completed.  It  Is  further  alleged  that  all 
merchantable  timber  standing  on  the  right  of 
way  was  to  be  cut  Into  saw  stock  by  the 
plaintiffs,  for  which  they  were  to  receive  a 
compensation  of  50  cents  per  1,000;  that  the 
plaintiffs  entered  upon  the  ■work  and  per- 
formed every  condition  of  the  contract  on 
their  part  until  about  January  21,  1904,  when 
they  were  notified  by  defendant  railroad  com- 
pany to  desist  from  further  prosecution  there- 
of;   that  the  defendant  refused  to  permit 
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them  to  farther  comply  with  the  contract  and 
earn  large  profits  which  would  otherwise 
have  accraed  to  them,  etc;  and  that  they 
were  damaged  by  reason  of  the  defendant's 
breach  of  the  contract  mentioned  In  the  snm 
of  $8,774,  for  which  they  ask  judgment 

The  testimony  on  the  part  of  the  plaintiffs 
tended  to  prove  that  the  plaintiff  Tucker,  a 
railroad  contractor,  had  a  conversation  with 
defendant's  superintendent,  Pingle,  on  Decem- 
ber 27,  190S,  at  the  depot  at  Fascola  while 
Mr.  Plngle  was  awaiting  a  train.  The  entire 
conversation  consumed  about  20  minutes' 
time.  Tucker  Insists  that  he  proposed  to 
Pingle  to  clear  the  right  of  way,  construct  a 
roadbed,  etc.,  at  the  price  of  25  cents  per 
cable  yard,  subject  to  10  per  cent  shrinkage 
for  team  work  and  20  per  cent  shrinkage  foCr 
wheelbarrow  and  shovel  work,  and  otherwise 
as  declared  In  the  x)etltlon;  and,  further, 
that  he  would  cut  all  merchantable  tlmb» 
on  the  right  of  way  Into  saw  stock  at  60  cents 
per  1,000.  He  testified  that  Mr.  Pingle  ac- 
cepted his  proiMsltlon  in  every  respect  other 
than  the  price  to  be  paid  (or  cutting  the 
merchantable  timber  into  saw  stock.  This 
matter  was  left  open  temporarily,  with  the 
understanding  that  Mr.  Randolph,  the  de- 
fendant's civil  engineer,  would  make  some 
agreement  on  the  part  of  the  railroad  with 
respect  to  the  matter ;  that  he  should  see  Mr. 
Randolph,  and  Randolph  could  reduce  the 
contract  to  writing  provided  Tucker  so  de- 
sired. Tucker  says  he  met  Mr.  Pingle  a  sec- 
ond time  three  or  four  days  thereafter,  upon 
which  occasion  Pingle  accepted  his  proposi- 
tion of  60  cents  per  '1,000  for  cutting  the 
merchantable  timber  Into  saw  stock,  thus 
completing  the  contract  and  Instructed  him 
to  move  upon  and  commence  the  work. 
About  this  time  Tucker  moved  his  teams  and 
equipment  to  the  work,  and  Superintendent 
Pingle  Introduced  Tucker  to  those  In  charge 
of  the  company's  store  and  commissary,  giv- 
ing instructions  to  the  effect  that  Tucker  was 
going  to  build  the  railroad,  and  that  they 
slioald  let  him  have  goods,  supplies,  etc. 
Thereupon  Mr.  Pingle  departed  for  Chicago, 
where  he  was  detained  by  business  for  a 
number  of  days.  In  the  interim,  plaintiff 
Tucker,  with  the  consent  of  the  defendant's 
civil  engineer,  Randolph,  took  the  plaintiff 
King  into  the  contract  with  him  as  partner. 
Tucker  Insists  the  oral  contract  as  heretofore 
detailed  was  entirely  completed  between  him- 
self and  Mr.  Pingle  prior  to  his  associating 
King  therewith,  which  was  consented  to  by 
the  defendant's  civil  engineer,  and  not  ob- 
jected to  thereafter  by  Pingle.  About  Jan- 
nary  4,  1904,  when  King  became  associated 
with  plaintiff  Tucker  as  partner,  be  insisted 
upon  having  a  written  memorandum,  at 
least,  with  respect  to  the  matter,  and  de- 
clined to  proceed  until  such  was  had.  There- 
upon the  two  plaintiffs  met  the  defendant's 
civil  engineer,  Mr.  Randolph,  during  the  pe- 
riod while  Superintendent  Pingle  was  detain- 
ed in  Chicago,  and  entered  Into  the  following 


written  memorandum,  subject  to  the  approval 
of  Superintendent  Pingle.  "Deerlng,  Mo., 
Jan.  7,  1004.  Agreement  between  the  Deerlng 
Southwestern  Railway  and  Wm.  Tucker  and 
D.  King,  to  be  known  as  Tucker  &  King. 
Whereas,  it  Is  agreed  that  in  consideration 
of  the  sum  of  twenty-five  (25)  cents  per  cubic 
yard,  to  be  paid  by  the  said  Deerlng  South- 
western Ry.,  the  said  Tucker  &  King  shall 
clear  the  right-of-way  and  build  the  roadbed 
for  said  road,  according  to  grade  and  specifi- 
cations fumlBhed  by  the  engineer.  All  sta- 
tions to  be  completed  consecutively,  also  shall 
receive  the  sum  of  fifty  (50)  cents  per  M.  for 
all  timber  cut  as  saw  stock  and  shall  be  mer- 
chantable timber,  according  to  the  orders  of 
the  timber  foreman.  This  work  shall  be  sub- 
ject to  a  shrinkage  discount  of  10  per  cent 
for  team  work  and  20  per  cent  for  barrow  or 
shovel  work,  and  shall  be  Inspected  and  paid 
for  as  each  station  Is  completed  as  near  as 
practicable.  This  agreement  subject  to  the 
approval  of  the  superintendent.  Deerlng 
Southwestern  Ry.,  by  E.  C.  Randolph,  Eng. 
It  Is  further  understood  and  agreed  that  the 
men  now  engaged  in  station  work  shall  con- 
tinue at  same  as  they  may  desire  at  the  price 
of  twenty  (20)  cents  per  cubic  yard,  and  shall 
work  under  the  supervision  and  contract  of 
said  Tucker  &  King,  who  shall  furnish  them 
station  work  on  reasonable  grounds.  [Sign- 
ed] B.  0.  Randolph.  Wm.  Tucker.  D.  King." 
Immediately  thereafter  plaintiffs  commenced 
operations  on  the  roadbed.  They  continued 
to  prosecute  the  work  for  some  days.  Mr. 
Pingle  returned  from  Chicago  January  18th, 
declined  to  approve  the  memorandum  of  the 
contract  as  drafted,  and  had  one  or  two  con- 
versations with  the  plaintiffs  concerning  cer- 
tain details  about  the  distance  they  were  to 
build  the  embankment  Insisting  that  he 
had  not  a£:reed  that  it  should  be  construct- 
ed by  them  to  the  Paragould  Southeastern 
Railroad,  and,  further,  that  certain  stipula- 
tions should  be  contained  therein  concerning 
th^  payment  of  labor,  etc.,  looking  to  the  pro- 
tection of  the  defendant  against  labor  liens. 
Plaintiffs  declined  to  accede  to  Mr.  Plngle's 
wishes  In  this  behalf,  and  thereupon,  on  Jan- 
uary 21st  he  notified  them  to  desist  from  fur- 
ther operations  on  the  road. 

The  theory  of  the  case,  as  presented  by  the 
defendant,  is  that  no  contract  whatever  was 
made  with  the  plaintiff  Tucker  nor  with 
Tucker  &  King.  Mr.  Pingle,  the  superin- 
tendent insists  that  the  two  conversations 
between  him  and  Tucker  had  prior  to  his 
•going  to  Chicago  were  preliminary  only,  and 
did  not  amount  to  a  contract  between  them. 
Mr.  Pingle  says  there  was  no  contract  to 
build  the  road  to  connect  with  the  Paragould 
Southeastern  Railroad,  which  Is  a  distance  of 
about  9Mi  miles,  that  they  contemplated  a 
much  shorter  extension;  and  that  the  con- 
versations were  general  only,  with  respect  to 
how  the  work  was  to  be  done  and  the  price  to 
be  paid.  On  the  defendant's  theory  of  the 
case  It  appears  the  contract  was  to  be  after- 
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wards  reduced  to  writing  by  the  dvll  engl- 
ceer,  Randolph,  and  the  plaintiffs,  subject 
to  the  an>roTal  of  Superintendent  Plngle. 
And  therefore  the  contract  was  never  consum- 
mated for  the  reason  Pingle  declined  to  ap- 
prove it  because  the  plaintiffs  would  not  stip- 
ulate as  to  the  distance  the  road  should  l>e 
constructed  and  concerning  the  time  and  man- 
ner of  payment,  labor  liens,  etc.  It  therefore 
appears  that  defendant  insists  no  contract 
whatever,  either  oral  or  written,  was  entered 
Into  between  it  and  the  plaintiffs  touching 
the  matters  mentioned.  The  plaintiffs  insist 
that,  while  no  written  contract  was  entered 
Into  for  the  reason  Pingle  declined  to  ap- 
prove it,  there  was  a  valid  oral  contract  be- 
tween the  parties  in  the  first  instance,  which 
was  neither  merged  in  nor  superseded  by  the 
writing.  There  is  no  instruction  contained 
In  the  record  which  pointedly  refers  this  is- 
sue to  the  Jury.  It  is  true  in  some  of  the 
instructions  for  plaintiffs  the  contract  "men- 
tioned in  the  petition"  is  referred  to  the 
jury.  In  none  of  them,  however,  is  the  issue 
referred  in  pointed  terms  for  the  Jury  to  find 
whether  the  contract  declared  upon  was  or 
was  not  entered  into  between  the  parties,  and 
in  none  of  the  instructions  are  the  Jury  re- 
quired to  find  its  breach.  We  may  regard  the 
matter  concerning  the  breach  as  immaterial, 
however,  inasmuch  as  the  entire  case  shows 
the  contract  to  have  been  breached,  if  it  was. 
In  fact,  entered  into.  Upon  another  trial  the 
Issues  should  be  defined  with  more  particular- 
ity. 

The  defendant  sought  to  liave  referred  to 
the  Jury  Its  theory  of  the  case,  to  the  effect 
that  the  two  conversations  had  with  Super- 
intendent Pingle  by  Tucker  amounted  to  no 
tnoie  than  preliminary  negotiations,  to  l)e 
■subsequently  incorporated  in  writing  by  Ran- 
dolph and  the  plaintiffs,  subject  to  Pingle's 
approval.  To  that  end,  it  requested,  and  the 
court  refused,  to  instruct  in  effect  that  if 
plaintiffs  commenced  the  work  for  defendant 
tmder  a  written  memorandum  dated  January 
7,  1904,  and  not  under  an  oral  agreement, 
and  continued  to  work  vmder  the  written 
memorandum  until  notified  to  quit  on  account 
of  the  disapproval  of  its  terms  by  defendant's 
superintendent,  then  plaintiffs  have  failed  to 
make  out  a  case,  and  the  verdict  should  be 
tor  the  defendant  This  instruction  should 
tave  been  given,  for,  indeed,  if  plaintiffs  re- 
fused to  enter  upon  the  work  at  all,  as  testl- 
Hed  by  plaintiff  King,  until  they  had  a  writ- 
ing, then  it  is  obvious  that  whatever  oral 
.•agreement  the  parties  may  have  had  was 
abandoned  by  the  plaintiffs,  and  at  their  in- 
stance merged  in  the  writing  which,  by  its 
terms,  could  only  become  a  completed  con- 
tract upon  the  approval  of  the  superintendent, 
Pingle.  Of  course,  we  do  not  mean  to  say 
that  the  rule  operating  a  merger  of  all  prior 
negotiations  in  the  written  contract  applies 
tn  its  full  force  here  for  the  reason  no  writ- 


ten contract  was  finally  consummated  because 
Pingle,  who  retained  a  veto  power,  refused  to 
approve  It;  but  what  we  do  say  is  that  the 
defendant  was  entitled  to  have  its  instmction 
for  the  reason  it  placed  before  the  Jury  the 
question  as  to  whether  tlie  plalntUEs  relied 
upon  an  oral  contract,  as  they  (daim,  or 
whether  wliat  had  been  said  tietween  Pingle 
and  Tucker  were  merely  negotiations  looking 
to  a  contract,  to  be  thereafter  reduced  to 
writing  by  Randolpli,  subject  to  Pingle's  ap- 
proval. 

In  proving  damages  plaintiffs'  counsel  ask- 
ed plaintiff  King  the  following  question: 
"State  whether  or  not  you  went  to  great  ex- 
pense in  preparing  and  getting  down  and  be- 
ginning this  work."  Over  competent  objec- 
tion and  exception,  plaintiff  answered:  "I 
think  the  books  wUI  show  between  $600  and 
$700  expenses  getting  In  there  and  l>egln- 
nlng ;  supplies,  tools,  stuff,  camp  outfit,  taken 
in  there."  TI>e  plaintiffB  were  professional 
railroad  contractors.  Their  "tools,  stuff, 
camp  outfit,"  etc.,  were,  of  <x>urse,  valuable 
to  them  in  the  prosecution  of  the  work  for 
the  defendant  or  any  other  railroad  on  vrhlch 
they  might  be  employed  and  remained  of 
value  to  them,  notwithstanding  the  breach  of 
the  contract  declared  upon.  Any  element  of 
damage  predicated  upon  these  Items,  "tools, 
stuff,  camp  outfit,"  etc.,  was  certainly  remote, 
and  not  allowable  as  a  natural  and  necessary 
result  of  the  breach  of  the  contract  complain- 
ed of.  Applegate  v.  Franklin,  109  Mo.  App. 
293-304,  84  S.  W.  347.  The  damages  accruing 
to  the  plaintiffs  on  this  score,  if  any,  are  the 
result  of  an  unusual 'combination  of  circum- 
stances which  could  not  be  reasonably  antici- 
pated, and  over  which  the  defendant  mllrnixl 
company  had  no  control.  Such  damages  are 
remote.  8  Amer.  &  Eng.  Ency.  Law  (2d  Ed.) 
542. 

The  verdict  was  for  $2,000,  in  which  ntno 
of  the  Jurors  only  concurred.  The  admission 
of  the  evidence  complained  of  no  doubt  ma- 
terially contributed  to  the  result  The  Judg- 
ment should  be  reversed  and  the  cause  re- 
manded.   It  Is  80  ordered. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


STATE  V.  JACOBS. 

(St  Louis  Oourt  of  Appeals.    Missouri.     Nov. 
5,  1908.) 

1.  Criminai-  Law  (8  364*)  —  Evidkmce  —  Res 

GeST^S^-ACCUSED'S   DECI.ABAnORS. 

What  accused  may  have  said  to  a  police- 
man in  explaining  his  possession  of  stolen  prop- 
erty immediately  upon  being  arrested,  and  un- 
derstanding that  he  was  accused  of  the  theft, 
was  admissible  as  part  of  the  res  geste. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  808,  809,  810;  Dec.  Dig. 
$  364.*] 
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Z  Cbiminal  liAW  (8  364»)  —  Evidbwot  —  Rbs 
Gest«— Accused's  Declabationb. 

The  theory  on  which  res  gests  declarationB 
of  accused  made  contemporaneously  with  the 
fact  about  which  they  are  spoken  or  upon  being 
first  charged  with  the  offense  is  that,  because 
of  their  spontaneity,  they  are  at  least  likely  to 
be  true,  and,  if  they  are  reasonable  and  consist- 
ent with  his  innocence,  they  are  entitled  to 
considerable  weight ;  but,  if  considerable  time 
has  elai»ed  after  he  is  informed  of  the  sus- 
picion against  him,  the  declarations  are  ex- 
cluded as  self-serving. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  808,  809,  810;  Dec.  Dig.  { 
364.*] 

3.  Cbiminal  Law  (8  306*)— Evidewck  — Pbe- 

SUUFTIOKia. 

One  inference  or  presumption  cannot  be  bas- 
ed upon  another. 

[Ed.  Note.— For  other  cases,  sec  Criminal 
Law,  Dec.  Dig.  8  306.*] 

Goode,  J.,  dissenting  in  part 

Appeal  from  St  Louis  Gonrt  of  Criminal 
CoiTectlon;   Hiram  N.  Moore,.  Judge. 

Henry  Jacobs  was  convicted  of  petit  lar- 
ceny, and  be  appeals.  Reversed  and  re- 
manded. 

Thomas  B.  Harvey,  for  appellant  J.  D. 
Dalton,  for  the  State. 


NORTONI,  J.  The  defendant,  a  keeper  of 
a  secondhand  store  and  junkshop,  was  con- 
victed on  a  charge  of  petit  larceny,  and  prose- 
cutes this  appeal.  The  subject  of  the  alleged 
larceny  was  a  small  quantity  of  molten  lead, 
the  property  of  the  Laclede  Gaslight  Compa- 
ny. The  material  fact  relied  upon  for  convic- 
tion was  an  unexplained  possession  of  the 
recently  stolen  property.  The  defense  Inter- 
posed is  to  the  effect  that  defendant  purchas- 
ed the  lead  from  a  negro;  that  be  took  the 
name  and  address  of  the  negro,  and  entered 
the  same  in  a  book  kept  for  the  purpose.  In 
accordance  with  an  ordinance  of  the  city  of 
St  Louis  requiring  as  much  from  keepers  of 
secondhand  stores  and  junkshops.  The  er- 
ror complained  of  on  appeal  Is  that  the  court 
excluded  declarations  of  defendant  as  of  the 
res  gestse  made  in  bis  interest  to  the  police 
offlcer  at  the  time  of  bis  arrest  The  defend- 
ant himself  sought  to  testify,  and  bis  counsel 
also  Bougbt  to  elicit  from  the  police  oGBcer 
who  made  the  arrest,  that  the  defendant  then 
stated  to  the  offlcer  the  fact  with  respect  to 
bis  coming  into  possession  of  the  lead  by  pur- 
chase from  the  negro,  whose  name  and  ad- 
dress he  had  entered  In  a  book.  The  court 
excluded  this  evidence  both  upon  cross-exam- 
ination of  the  police  offlcer  and  upon  direct 
examination  of  the  defendant  as  being  self- 
serving  declarations  of  the  accused,  and  there- 
fore inadmissible.  There  Is  certainly  no 
doubt  of  the  rule  of  evidence  to  the  effect 
that  what  the  defendant  may  have  said  to 
the  police  offlcer  in  explanation  of  his  pos- 
session of  the  alleged  stolen  property  Im- 
mediately upon  his  being  arrested,  or  given 


to  understand  that  be  was  accused  of  the' 
theft  on  the  discovery  of  the  property  in  his 
possession,  would  be  admissible  as  part  of 
the  res  gestae.  18  Amer.  &  Eng.  Ency.  Law- 
(2d  Ed.)  492,  493;  State  v.  Castor,  93  Mo. 
242-251,  5  S.  W.  906;  State  v.  Ware,  62  Mo. 
59T-601;  2  Bishop,  New  Crlm.  Proced.  (4tb 
Ed.)  8  746.  It  is  always  Important,  however, 
in  the  admission  of  such  evidence,  to  prevent 
.the  defendant's  self-serving  declarations  from 
coming  before  the  jury.  2  Bishop,  New  Crlm. 
Proced.  (4th  Ed.)  8  746;  Foster  v.  State,  4 
Tex.  App.  246. 

The  theory  of  the  law  In  receiving  In  evi- 
dence as  of  the  res  gestse  declarations  of  the- 
accnsed  made  contemporaneously  with  and  il'- 
lustratlve  of  the  fact  about  which  they  are- 
spoken,  or  upon  being  first  charged  with  the- 
offense,  and  before  he  has  had  an  opportunity 
to  contrive  or  concoct  a  story,  Is  that  because- 
of  their  spontaneity  they  are  at  least  llkely 
to  be  true.  If  such  declarations  are  reason- 
able and  consistent  with  his  Innocence,  they 
are  entitled  to  very  considerable  weight  In 
the  scale  or  balance  along  with  the  presump- 
tion of  Innocence  attending  the  defendant  In  a 
criminal  cause.  On  the  other  hand,  If  some  con- 
siderable time  has  elapsed  after  the  property 
is  discovered  In  possession  of  the  accused,  and 
he  is  informed  of  the  suspicion  attached  to 
his  possession,  such  declarations  In  his  own 
interest  are  excluded  as  self-serving,  and  not 
of  the  res  gestae,  on  the  theory  that  be  has 
had  ample  time  to  concoct  or  contrive  a  story 
In  bis  own  Interest  tending  to  mislead  or  con- 
ceal the  true  fact.  2  Bishop,  New  Grim.  Pro- 
ced. (4tb  Ed.)  8  746 ;  18  Amer.  &  Eng.  Ency. 
Law  (2d  Ed.)  492.  493;  State  v.  Castor,  93: 
Mo.  242-262,  5  S.  W.  906.  It  therefore  ap- 
pears that  the  defendant  was  entitled  to  the 
beneQt  of  whatever  statements  he  may  have 
made  In  bis  own  Interest  touching  the  pos- 
session of  the  property  when  first  arrested  or 
Informed  that  he  was  under  suspicion.  It 
appears  from  the  bill  of  exceptions  that  Hol- 
lls,  the  agent  of  the  gas  company,  was  ab- 
sent from  the  place  on  Its  premises  from 
whence  the  lead  was  stolen  only  about  15 
minutes.  Upon  returning,  the  molten  lead 
had  disappeared.  After  searching  a  short  time 
only  therefor,  he  discovered  it  in  defendant's, 
place  of  business,  wrapped  in  an  old  sack,, 
lying  near  some  scales.  It  does  not  appear- 
that  he  said  anything  to  the  defendant  about 
the  matter  one  way  or  another.  It  seems. 
Hollis  sent  out  for  a  police  officer,  who  an- 
swered his  call  a  few  moments  thereafter,, 
and  made  the  arrest  From  all  that  appears^ 
In  the  bill  of  exceptions  the  defendant  was 
not  taxed  with  the  theft,  nor  for  that  mat- 
ter In  any  manner  given  to  understand  that- 
he  was  under  suspicion  until  the  police  officer- 
appeared  and  arrested  him.  There  is  IndeeA 
no  word  In  the  record  to  the  effect  that  the- 
defendant  was  even  present  In  his  store  wbeni 
HoUIs  entered,  and  discovered  the  lead  tbere- 
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In.    A  majority  of  the  court  are  therefore 
perBuaded  that  to  allow  an  Inference  from 
what  appears  In  the  record  to  the  effect  that 
defendant  was  present  when  HoUta  entered, 
and,  on  this  Inference,  base  another  Inference 
that  Hollls  accused  him,  or  otherwise  Inti- 
mated that  he  was  raider  suspicion  of  the 
theft,   would   be   unreasonable   Indeed.     To 
base  Inference  upon  Inference  or  presumption 
upon   presumption   Is   not   permissible.     To 
predicate  on  mere  Inference  the  ruling  Insist- 
ed upon  here  certainly  does  not  comport  with 
the  ends  of  Justice  sought  to  be  attained  by 
the  principles  of  the  common  law  In  those 
proceedings  wherein  the  liberty  of  a  citizen 
Is  luTolved.     Every  word  which  appears  in 
the  bill  of  exceptions  touching  this  matter  is 
contained  in  the  following  excerpt  therefrom : 
"John  Hollls,  being  duly  sworn,  upon  his  oath 
stated  that  he  resided  at  1411  Spruce  street, 
in  the  city  of  St  Louis,  and  Is  now,  and  for 
quite  a  while  has  been,  employed  as  a  private 
watchman   for  the   Laclede   Gaslight   Com- 
pany, which  Is  a  corporation  doing  business 
In  the  city  of  St  Louis,  and  state  of  Mis- 
souri ;  that  on  March  17,  1906,  a  lot  of  scrap 
lead  was  melted  on  the  premises  of  said  com- 
pany for  the  purpose  of  cooling  out,  and  that 
during  the  very  short  absence  of  the  said 
Hollls  from  the  yard  where  said  lead  was 
placed  it  was  stolen  and  taken  away  by  some 
person  unknown  to  witness,  and  in  10  or  15 
minutes  after  having  seen  the  lead  in  the 
said  yard  aforesaid  the  witness  missed  It  and 
undertook  to  find  it;   that  10  or  15  minutes 
thereafter  the  witness  went  to  the  premises 
of  the  defendant  Harry  Jacobs,  where  the 
said  Jacobs  keeps  a  secondhand  store  and 
Junksbop,  and  found  the  lead  back  of  some 
scales  still   hot  and  wrapped,  or  partially 
wrapped  In  a  piece  of  doth  or  sack ;  that  wit- 
ness examined  the  lead,  and  recognized  and 
identified  It  as  the  same  lead  which  had  been 
taken,  stolen,  and  carried  away  as  aforesaid 
from  the  premises  of  the  Laclede  Gaslight 
Company,  of  which  said  company  It  w«8  then 
and  there  the  property,  by  certain  indenta- 
tions be  made  therein  as  the  lead  was  cool- 
ing, and  that  it  weighed  about  seventy-five 
(75)  pounds  and  was  of  the  value  of  three 
($3.00)  dollars  or  four  (KOO)  dollars;    and 
thereupon  the  witness  sent  for  a  policeman 
and  within  a   few   minutes   Officer   KInsey 
came  Into  the  Junksbop  and  arrested  Jacobs, 
and  the  lead  aforesaid  was  taken  by  the  wit- 
ness."   From  a  careful  perusal  of  this  ex- 
cerpt it  is  obvious  that  nothing  appears  there- 
in to  the  effect  that  the  defendant  was  in- 
formed in  any  manner  by  Hollis  that  he  was 
under  suspicion   of  having  stolen  the  lead. 
It  does  appear  affirmatively  therefrom,  how- 
ever, that  upon  bis  arrival  the  police  officer 
arrested  Jacobs  and  the  declarations  of  Ja- 
cobs sought  to  be  Introduced  in  evidence  were 
the  declarations  made  then  and  there  upon 
the  occasion  of  his  arrest  and,  so  far  as  the 


record   shows,   Immediately  npon  bis   being 
first  taxed  with  the  theft 

Entertaining  this  view,  the  Judgment  should 
be  reversed  and  the  cause  remanded.  It  Is 
80  ordered. 

BLAND,  P,  J.,  concurs. 

GOODB,  J.,  concurs  In'  remanding  the  case, 
but  thinks  it  is  a  question  for  the  Jury 
whether  defendant  knew  he  was  suspected  of 
the  crime  when  he  made  the  declaration  ex- 
planatory of  bis  possession  of  the  stolen  prop- 
erty. 


CURRY  V.  LA  PON. 

(St.  Louis  Court  of  Appeals.     Missouri.     Oct 

20,  190a) 

1.  JoiHT  Advbntubks  (I  4*)— MornAi,  Du- 
ties of  Pabtebs-Takino  of  Sjecmt  Pbofit 
BT  One  Pabty. 

Where  co-adventurers  bargain  for  the  pur- 
chase of  land,  to  part  of  which  the  vendor's  title 
18  found  to  be  faulty,  the  consummation  of  a 
deal  by  one  of  them  with  the  vendor,  without  the 
Knowledge  of  the  other,  whereby  such  one  re- 
ceives a  profit  in  consideration  of  carrying  out 
the  purchase  of  the  portion  to  which  a  good 
title  was  funushed,  is  contrary  to  the  poUcy  of 
the  law. 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Dec.  Dig.  I  4.*] 

2.  MOBTGAOES  (I  282*)— Tbansfeb  of  Pbopeb- 
rr— Assumption  of  MoBTaAOE  Debt  bi 
Gbanteb. 

A  covenant  in  a  deed,  by  which  the  gtantee 
assumes  the  payment  of  a  mortgage  on  the  land. 
creates  an  obligation,  on  whici  the  mortgagee 
may  sue  the  grantee  covenantor  for  the  indebted- 
ness assumed.  "»™u<.cu 

,>,f^-J^ote.--For  other  cases,  see  Mortgages, 
Cent  Dig.  i  751 ;    Dec.  Dig.  §  282.»] 

a  MoBTQAQEs  (I  275*)— Tbansfeb  of  Pbopeb- 
^  T/^^^y^^""  OF  Mobtoaob  Debt  bt 

GBANTEE— ESTOPPEI,. 

Where  a  grantee  for  a  valuable  considera- 
tion assumes  a  mortgage  indebtedness  on  the 
■^\  .?  '?  estopped  from  disputing  the  valid- 
ity of  the  indebtedness.  »■     "b  <-"<=  vtiiiu 

r  ^^V?°'t  ■;;£?'  JJ"*®'  «"«■>  "ee  Mortgages, 
Cent  Dig.  {  780;   Dec  Dig.  f  273.*]       ^^'^'^ 

4.  Estates  (8  10*)— Mebqeb. 

A  merger,  which  takes  place  when  a  greatsr 
and  lesser  estate  coincide  In  the  same  Serson 

\!'JK^i>'\^^  ^*.'^«"t  «"«  interveuSlu  of 
any  other  right  or  tiUe,  by  the  lesser  wtate 
merging  in  the  greater  can  be  effected  only  when 
ir«?^«  ^""5  possesses  both  the  equitable  and 
legal  tiUe;  and  hence,  where  one  is  a  tenant  in 
common  in  an  equity  of  redemption,  and  the 
legal  title  to  the  property  la  hi  a  trustee  under  a 
trust  deed,  the  mere  fact  that  the  tenant  of  the 
equity  reaoouires  the  notes  and  mortgage  given 

« J  mS  Vi\}:''  *'°"*:^??*  ^<»®«  "ot  effect  a  mirger 
in  him  of  the  equitable  and  legal  estates  so  as 
to  extinguish  the  indebtedness  under  the  notes. 

Dfg^ssT  w  r"£  A'ig^no"?!  ^^^^^  ^"'• 

\f^^BruI^  «  «0*)-PAYHEN^RE- 

The  maker  of  a  note  may  reissue  it  before 

mahin  y,   for  a  yalid  consideration,   so  as   t^ 

bind  himself  as  effectually  as  in  the  first  in- 

S?M*^'    *?''•  ^*'"=*iL  *°"8h  mortrage  notes  are 

P">"  *>S  a  joint  maker,  so  as  to  exttoguish  their 

•For  other  cue.  .ee  same  topic  and  section  NUMBER  In  Doc.  *  Am.  Dl«i.  IW  to  date,  *  Beporter  Ind««" 
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original  obligation  against  the  other  maker,  the 
latter  can  reissoe  tnem  before  matnrit};  for  a 
new  consideration,  as  by  assuming  tlieir  pay- 
ment by  covenant  m  a  deed  as  part  consideration 
for  bis  co-maker's  interest  in  the  equity  of  re- 
demption in  tlie  mortgaged  land. 

(Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  |  1228;    Dec.  Dig.  S  440.*] 

e.  GORTBAOTB  (I  140*)  —  VAMDITY  —  SUBBK- 
QXTEKT  GONTBACT  BASED  ON  OBIOinAIi  COIt- 
BIOERATIOR. 

Tbe  rule  that,  if  the  original  considera- 
tion for  a  note  is  Illegal  or  immoral,  subseqnent 
contracts  based  on  that  consideration  are  unen- 
forceable does  not  apply  where  the  wiginal  con- 
sideration for  notes  was  land  purchased  by  two 
joint  adventnreta,  and  free  from  immoralitjr  or 
ille^ity,  though  the  notes  might  be  void  as 
against  the  policy  of  the  law  {>ecan8e  of  a  con- 
nivance between  the  vendor  and  one  of  the  ad- 
venturers whereby  such  adventurer  received  a 
secret  profit. 

[Ed.  Note^-For  other  cases,  see  Ckmtracts, 
Cent.  Dig.  I  718;   Dec.  Dig.  {  140.*] 

Appeal  from  Olrcnlt  Court,  Atidraln  Cotin- 
ty;   J.  D.  Bamett,  Judga 

Action  by  W.  B.  Curry  against  A.  M.  La 
Fon.  Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

P.  H.  Cnllen  and  S.  D.  Stocks,  for  appel- 
lant A.  E.  Rieger  and  Geo.  Robertson,  for 
respondent 

NORTONI,  J.  This  is  a  suit  by  the  holder 
of  a  note  against  the  grantee  In  a  deed,  on 
a  Btlpulation  In  the  deed  by  which  the  de- 
fendant covenanted  to  assume  and  pay  the 
note  mentioned,  which  was  secured  by  a 
mortg^age  on  tbe  land  conveyed  by  tbe  deed. 
Tbe  plaintiff  recovered,  and  defendant  ap- 
peala 

The  facts  ont  of  which  the  controversy 
arose  are  somewhat  complicated,  and  will 
be  stated  in  eztenso.  The  plaintiff,  Curry, 
and  tbe  defendant.  La  Fon,  had  formerly 
been  partners  in  the  real  estate  business. 
Tliis  partnership  was  dissolved,  however,  re- 
cently before  their  association  in  tbe  pres- 
ent instance.  Having  decided  to  purchase 
some  lands  Jointly  in  tbe  state  of  Arkansas, 
they  visited  one  Louis  Sachs,  who  was  en- 
gaged in  tbe  real  estate  business,  and  to- 
gether examined  and  agreed  to  purchase 
2,060  acres  of  land  in  Arkansas  owned  by 
Sachs.  This  was  in  Jnly.  They  entered  in- 
to a  written  contract  with  Sachs,  whereby 
they  agreed  to  purchase  the  2,080  acres  of 
Arkansas  land  at  the  stipulated  price  of  f  17,- 
000,  to  be  paid  as  follows:  Curry  and  La 
Fon  were  to  assume  the  payment  of  a  |2,- 
500  mortgage  on  the  land.  They  were  to 
pay  Sachs  $3,000  in  cash,  deed  him  certain 
property  m  Missouri  owned  by  them  Jointly, 
at  the  agreed  price  of  $4,000,  and  to  execute 
their  Joint  promissory  notes,  payable  to 
Sacha,  for  tbe  sum  of  $7,500,  which  notes 
were  to  be  secured  by  a  second  mortgage  on 
the  lands  acquired  from  Sachs.  Sachs  agreed 
to  furnish  good  and  sufBdent  title  to  the 
Arkansas   lands,   and  execute  a  warranty 


deed  therefor,  subject  only  to  the  $2,500 
mortgage  thereon,  heretofore  mentioned.  The 
deal  was  to  be  finally  consummated  on  the 
Ist  of  the  following  January.  During  the 
interim  between  the  time  this  contract  was 
entered  Into  and  the  date  at  which  it  was 
finally  consummated,  it  was  discovered  that 
Mr.  Sachs  was  unable  to  furnish  satisfactory 
title  to  240  acres  of  the  land  mentioned.  It 
seems  the  present  plaintiff,  Curry,  took  ad- 
vantage of  this  fact,  and,  without  tbe  knowl- 
edge of  his  associate,  the  present  defendant. 
La  Fon,  interviewed  Mr.  Sachs,  and  Inform- 
ed him  that.  Inasmuch  as  their  contract  for 
the  purchase  of  the  Arkansas  land  was  an 
entire  obligation,  be  considered  himself  no 
longer  obligated  to  complete  the  deal,  as 
Saclis  would  be  unable  to  furnish  sufficient 
title  to  all  tbe  lands  mentioned.  He  suggest- 
ed, however,  that  if,  upon  a  final  consumma- 
tion of  the  deal,  Sachs  would  agree  to  take 
from  him  an  equity  which  he  owned  in  sev- 
eral brick  buildings  in  Green  City,  Mo.,  at  an 
agreed  price  of  $8,500,  and  exchange  therefor 
notes  to  that  amount,  which  were  to  be  ex- 
ecuted by  the  defendant.  La  Fon,  and  lilm- 
self  to  Sachs,  he  might  waive  bis  objection 
and  consummate  tbe  trade,  provided  Sachs 
agreed  to  drop  out  of  tbe  deal  tbe  240  acres 
of  land  to  which  the  title  had  proved  Insuffi- 
cient, at  an  agreed  valuation  of  $2,000.  Mr. 
Sachs  investigated  the  Green  City  equity 
owned  by  Curry,  and  entered  into  a  collateral 
agreement  with  him  to  the  effect  suggested. 
The  purport  of  this  agreement  was  that,  up- 
on Curry  and  La  Fon  consummating  the 
deal  for  the  Arkansas  lands,  Sachs  would 
assign  to  Curry  certain  of  the  notes,  to  be 
jointly  executed  by  Curry  and  La  Fon,  and 
purchase  the  Green  City  equity  at  $3,500. 
This  collateral  agreement,  however,  was  not 
revealed  to  the  defendant  La  Fon,  and  In 
fact  it  was  the  purpose  of  both  Curry  and 
Sachs  to  keep  La  Fon  In  ignorance  thereof. 
For  some  reason  the  deal  for  the  Arkansas 
property  was  not  finally  consummated  imtll 
the  14th  of  the  following  February,  on  which 
date  the  several  parties  met  at  Klrksville, 
Mo.,  and  exchanged  deeds.  The  240  acres 
of  Arkansas  land,  to  wblcb  Sachs  had  found 
himself  unable  to  perfect  title,  was  dropped 
from  consideration  at  an  agreed  valuation  of 
$2,000.  As  thus  modified  Curry  and  La  Fon 
purchased  from  Sachs  1,840  acres  of  land  at 
a  valuation  of  $15,000,  to  be  paid  for  as 
above  indicated  except,  instead  of  giving  to 
Sachs  a  second  mortgage  for  $7,500,  they 
were  to  execute  notes  and  a  mortgage  to 
him  for  $5,600.  On  that  date,  February  14, 
1904,  Sachs  executed  and  delivered  to  Curry 
and  La  Fon  a  warranty  deed  conveying  the 
1,840  acres  of  Arkansas  land,  subject  to  the 
$2,500  mortgage^  then  outstanding  against 
the  same,  which  mortgage  Curry  and  La 
Fon  assumed.  Curry  and  La  Fon  at  the 
same  time  eacb  paid  to  Sachs  $1,600  in  cash. 


*For  other  cues  ue  lama  topic  and  Motion  KOMBBR  In  Deo..  4k  Am.  Olia.  1907  to  data,  A  Reporter  Indexto 


Digitized  by 


i^oogle 


248 


113  SOUTHWESTERN  BBPORTEH. 


(Mo. 


a  total  of  $3,000,  and  conreyed  to  him  equi- 
ties In  certain  real  properties,  at  an  agreed 
valuation  of  $4,000,  and  executed  to  him  tbeir 
two  series  of  Joint  and  several  promissory 
notes,  aggregating  $5,500.  These  notes  were 
all  antedated,  in  accordance  with  the  orig- 
inal agreement  as  of  January  1,  1904.  As 
stated.  Instead  of  this  $5,500  Indebtedness 
being  Included  In  one  note^  It  was  divided  In- 
to six  notes,  all  of  which  were  dated  Jan- 
uary 1,  1904,  signed  by  both  Curry  and 
La  Fon,  and  payable  to  Louis  Sachs  or  or- 
der. In  the  following  manner:  Two  notes 
for  $1,000  each,  due  January  1,  1906;  two 
notes  for  $1,000  each,  due  January  1,  1907; 
two  notes  for  $750  each,  due  January  1, 
1908-^all  of  the  notes  to  bear  interest  at 
the  rate  of  6  per  cent  etc.  While  Curry 
and  La  Fon  both  signed  each  of  the  notes 
mentioned.  It  appears  they  were  divided  in 
the  manner  indicated,  and  ran  concurrently 
in  two  series,  in  order  to  enable  Sachs  and 
Curry  to  carry  out  and  consummate  their 
collateral  bargain  concerning  the  Green  City 
equity.  Although  this  is  true.  La  Fon  insists 
that,  at  and  before  the  execution  of  the  notes, 
he  was  not  informed  as  to  this  purpose,  nor 
as  to  the  details  of  the  collateral  trade  be- 
tween Sachs  and  Curry  respecting  the  Green 
City  property.  Immediately  upon  the  ex- 
ecution and  delivery  of  the  several  notes  to 
Sachs,  or  during  the  same  day  at  least, 
Sachs  Indorsed  In  blank  and  delivered  to 
Curry  one-half  of  the  notes  mentioned, 
amounting  to  $2,750— that  is,  one  of  the  en- 
tire series  of  notes — and  returned  to  Curry, 
$750  In  money,  making  a  total  of  $3,500  notes 
and  cash,  and  In  consideration  thereof  accept- 
ed from  Curry  a  deed  to  his  equity  In  the 
Green  City  property  at  an  agreed  valuation 
of  $3,500.  Mr.  La  Fon  admits  In  his  testi- 
mony that  he  learned  these  facts  during  that 
day,  and  immediately  upon  the  execution  and 
delivery  of  the  notes. 

.  Although  Curry  and  his  wife,  before  the 
delivery  of  the  notes  to  Sachs,  executed  a 
mortgage  deed  of  trust  to  Sachs  securing  the 
same,  Mr.  La  Fon  failed  to  sign  the  same  at 
that  time,  for  the  reason  his  wife  was  not 
In  Kirksvllle.  But  with  full  knowledge  of 
the  fact  that  Curry  had  received  an  assign- 
ment of  the  notes  for  the  Green  City  proper- 
ty. La  Fon  conveyed  the  mortgage  to  his 
home  at  Mexico,  Mo.,  where  he  and  his 
wife  executed  the  same  before  a  proper  officer 
two  days  thereafter,  and  delivered  It  to  Mr. 
Sachs.  In  April  thereafter  Sachs  Informed 
Mr.  La  Fon  fully  as  to  the  details  of  his 
collateral  bargain  with  Curry,  whereby  he 
had  acquired  the  Green  City  property,  and 
Curry  had  become  possessed  of  $2,500  of  the 
Joint  notes  of  Curry  and  La  Fon;  or,  in  other 
words,  that  he  had  assigned  to  Curry,  for  the 
consideration  mentioned,  one-half  of  the  Joint 
Indebtedness  of  Curry  and  La  Fon  to  him, 
and  that  Curry  then  held  the  notes.  In  the 
month  of  June  thereafter  the  defendant.  La 
Fon   submitted  a  proposition  to   Curry   to 


purchase  from  him-  Curry's  one-half  Interest 
in  the  equity  of  redemption  in  the  Arkansas 
lands  on  which  the  mortgage  securing  the 
notes  lay.  Curry  agreed  to  accept,  and  La 
Fon  agreed  to  pay  to  him  $1,500  for  bis 
equity  therein.  La  Fon  caused  to  be  drafted 
a  warranty  deed  from  Curry  and  wife,  pnr- 
porting  to  convey  Curry's  one-half  interest 
in  the  lands  mentioned  to  La  Fon.  This  deed 
recited  a  consideration  of  $9,000,  subject, 
however,  to  the  $2,500  mortgage,  which  was 
outstanding  against  the  land  at  the  time 
Curry  and  La  Fon  bought  it,  and  subject 
also  to  the  following  mortgages:  Two  for 
$1,000,  each  given  January  1,  1904,  due  Jan- 
uary 1,  1906;  two  for  $1,000  each,  given 
January  1, 1904,  due  January  1,  1907;  two  for 
$750  each,  given  January  1,  1904,  and  dae 
January  1,  1908 — all  of  which  mortgages 
it  is  stipulated  therein  "the  said  A.  M.  La 
Fon  assumes."  All  of  the  evidence  in  the 
case  tends  to  establish  that  the  indebtedness 
assumed  in  this  deed  is  the  Identical  indebt- 
edness existing  against  the  lands  by  virtue 
of  the  Joint  notes  of  Curry  and  La  Fon,  of 
which  notes  Curry,  at  the  time,  as  La  Fon 
well  knew,  was  possessed  of  three,  represent- 
ing a  principal  of  $2,750  under  assignment 
from  Sachs,  the  payee.  A  few  days  after 
having  received  this  deed  from  La  Fon,  as 
prepared  by  him,  Curry  and  his  wife  execut- 
ed and  delivered  the  same  to  La  Fon.  La 
Fon  accepted  the  deed  containing  the  cove- 
nant of  assumption  Inserted  therein  by  him- 
self, or  the  scrivener  at  his  Instance,  and 
paid  Curry  $1,500  in  addition  to  the  cove- 
nant of  assumption,  as  a  consideration  for  his 
equity  of  redemption  In  the  Arkansas  land. 
At  this  time,  June  25,  1904,  none  of  the  notes 
mentioned  had  fallen  due.  Upon  maturity  of 
the  first  note  Curry  asserted  his  claim  against 
La  Fon  on  the  covenant  of  assumption  in  the 
deed,  and  La  Fon  refused  to  pay,  declaring 
that  he  was  not  Indebted  to  Curry  for  sev- 
eral reasons,  to  be  hereinafter  noticed. 
Thereupon  Curry  instituted  the  present  ac- 
tion on  the  covenant  in  the  deed  to  recover 
the  amount  of  the  first  Installment  of  indebt- 
edness, originally  evidenced  by  one  of  the 
Joint  notes  of  Curry  and  La  Fon  to  Sachs, 
dated  January  1,  1904,  for  the  sum  of  $1,000, 
and  due  January  1,  1906,  with  Interest  there- 
on, which  note  had  been  assigned  to  Curry 
by  Sachs,  as  above  stated,  and  was  secured 
by  a  mortgage  assumed  by  La  Fon.  The 
circuit  court  peremptorily  directed  a  verdict 
for  the  plaintiff,  and  defendant  appeals. 

As  stated  above,  the  evidence  tended  to 
prove  that  Curry  made  a  coUatarai  deal  with 
Sachs,  whereby  he  exchanged  the  Green 
City  equity  for  the  note  in  suit  and  others, 
that  this  collateral  arrangement  was  care- 
fully concealed  from  La  Fon  until  the  pur- 
chase of  the  Arkansas  land  was  actually  con- 
simimated  and  the  notes  executed,  and,  fur- 
ther, that  Curry  made  a  secret  profit  by  the 
exchange.  That  is  to  say,  Curry  seized  upon 
the  opportunity  to  be  relieved  from  the  en- 
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tire  contract  for  tbe-  purchase  of  the  Arkan- 
sas lands  because  of  the  failure  of  title  to 
a  portion  thereof,  and  thereby  procured  an 
agreement  from  Sachs  to  accept  his  Green 
City  equity  at  an  Inflated  value  for  the  notes 
mentioned,  and  thus  realize  a  secret  profit 
to  himself  of  probably  $2,000.  An  argument 
Is  predicated  on  this  evidence,  to  the  effect 
that.  Curry  and  La  Fon  having  associated 
themselves  together  in  a  Joint  undertaking 
for  the  purchase  of  the  Arkansas  land,  the 
highest  degree  of  good  faith  was  due  from 
each  to  the  other,  and  that  therefore  the 
contract  which  Curry  made  with  Sachs  vio- 
lative of  this  confidence,  and  whereby  a  secret 
profit  accrued  to  Curry,  even  though  indirect- 
ly, as  by  the  exchange  of  the  equity  for  the 
notes,  rendered  the  notes  absolutely  void  as 
against  public  policy,  and  therefore  acquits 
La  Fon  of  the  duty  to  respond  to  Curry  in 
this  action.  The  peremptory  direction  of  a 
verdict  for  the  plaintlfT  by  the  trial  court  of 
course  eliminated  this  element  of  the  defense. 
The  defendant  complains  of  this  action  and 
insists  the  matter  should  have  been  referred 
to  the  jury  for  an  ascertainment  of  fact  as 
to  whether  or  not  Curry  and  Sachs  had,  in 
fact,  conspired  to  conceal  this  collateral  ar- 
rangement from  him,  and  that  it  resulted  in 
a  secret  profit  to  Curry.  It  is  no  doubt  true 
that  the  taking  of  a  secret  profit  by  one  of 
two  co-adventurers.  In  the  manner  and  under 
the  circumstances  suggested,  is  contrary  to 
the  policy  of  the  law.  Seehom  v.  Hall,  130 
Mo.  257,  82  8.  W.  643,  51  Am.  St  Rep.  562. 
And  were  this  suit  on  the  notes  alone  for 
contribution,  possibly  an  accounting  of  the 
profits  mentioned  could  be  had.  However 
this  may  be,  the  present  action  predicates, 
not  on  the  note  mentioned  and  its  original 
consideration,  but  rather  upon  the  covenant 
of  assimiptlon  of  payment  contained  in  the 
deed  resting  upon  an  entirely  new  considera- 
tion; that  is,  the  conveyance  of  Curry's  eq- 
uity of  redemption  in  the  Arkansas  land  to 
La  Fon.  We  are  of  the  opinion  that  the 
entire  matter  is  precloded  by  this  covenant; 
that  is  to  say,  that  the  defendant  is  estopped 
from  asserting  the  invalidity  of  the  obliga- 
tion of  the  note  which  he  has  assumed  by 
ttie  covoiant  contained  in  the  deed. 

As  stated  t)efore,  the  suit  proceeds  upon 
the  covenant  in  the  deed  by  which  the  defend- 
ant assumed  the  payment  of  the  note  to  Cur- 
ry. It  Is  well  settled  that  a  covenant  con- 
tained in  a  deed  of  the  nature  mentioned 
creates  an  obligation  on  which  a  mortgagee 
may  sue  the  grantee  covenantor  for  the  In- 
debtedness assumed.  Fitzgerald  v.  Barker,  4 
Mo.  App.  106;  Id.,  70  Mo.  685;  Id.,  85  Mo. 
13;  Id.,  13  Mo.  App.  192;  Kelfer  v.  Shacklett, 
85  Mo.  App.  449;  Jones  on  Mortgages  (6tb 
E:d.)  I  740  et  seq.  And  It  is  the  universal 
mie  that  the  purchaser  in  such  circumstan- 
ces is  not  allowed  to  defend  against  a  mort- 
gage debt  he  has  assumed  to  pay  on  the 
gronnd  that  It  Is  without  consideration.  Ter- 
ry T.  Dnrand  Land  Ca,  112  Mich.  665,  71  M. 


W.  625;  Crawford  v.  Edwards,.  83  Mich.  354. 
Nor  will  be  be  heard  to  set  up  the  invalidity 
of  the  mortgage.  Farl^Inson  v.  Sherman,  74 
N.  Y.  88,  30  Am.  Rep.  268.  The  purchaser 
is  not  permitted  to  show  the  mortgage  deed 
was  invalid  as  against  the  mortgagor.  Craw- 
ford V.  Edwards,  33  Mich.  354;  Comstock  v. 
Smith,  26  Mich.  306;  Gowans  v.  Fierce,  67 
Kim.  180,  45  Pac.  586;  Alt  v. 'Banholzer,  36 
Minn.  57,  29  N.  W.  674.  Nor  wUl  he  be  per- 
mitted to  say  the  mortgage  debt  assumed 
was  void  under  the  pre-emption  laws  (Green 
V.  Houston,  22  Kan.  35),  for  the  grantee  is 
liable  on  his  covenant  of  assumption,  even 
though  his  grantor  were  not  (Dean  v.  Walker, 
107  111.  540,  47  Am.  Rep.  467).  And  this  doc- 
trine Is  equally  true  where  the  mortgage  and 
deed  were  originally  void  on  account  of  usu- 
ry. Jones  on  Mortgages  (6th  Ed.)  f  786.  The 
acceptance  of  the  deed  containing  such  a 
covenant  is  sufficient  to  and  does  operate  an 
estoppel  against,  and  concludes  the  grantee 
from  Bubseqnently  denying  the  validity  of 
that  to  which  he  has  theretofore,  for  a  valua- 
ble consideration,  admitted  to  l>e  a  valid  ob- 
ligation. It  is  certain  tliat  he  cannot  hold 
under  the  deed  and  dispute  the  validity  of 
bis  covenant  therein,  which  enters  into  and 
forms  the  very  consideration  which  moved 
the  grantor  to  vest  title  In  him.  Fitzgerald 
V.  Barker,  85  Mo.  IS,  21;  Jones  on  Mortgages 
(6th  Ed.)  744;  13  Amer.  &  Eng.  Ency.  Law 
(2d  Ed.)  818,  820.  Defendant  Insists,  how- 
ever, that  if  the  note  was  void  as  against 
public  policy,  then  there  was  no  debt  to  be 
assumed  by  the  grantee.  It  is  unnecessary 
to  consider  this  proposition  further  than  to 
say  that,  under  all  of  the  authorities,  he  is 
estopped  from '  disputing  the  covenant  In  his 
deed  recognizing  the  debt  as  valid  and  as- 
suming its  payment  Although  the  notes  in 
the  first  instance  were  invalid  on  the  grounds 
of  public  policy  referred  to — and  this  ques- 
tion it  Is  unnecessary  to  decide — the  defense 
Is  precluded  by  estoppel.  There  was  certain- 
ly a  valid  consideration  for  the  covenant  con- 
tained in  the  deed,  by  which  the  defendant  re- 
ceived title  to  Curry's  interest  in  the  equity  • 
of  redemption;  and,  although  the  note  was 
void  in  the  first  Instance,  it  would  operate  as 
a  sufiScient  memorandum  to  show  the  amount 
and  character  of  indebtedness  which  was  as- 
sumed by  a  valid  obligation  contained  In  the 
deed.  Be  this  as  It  may,  the  defendant  is 
estopped,  at  all  hazards,  from  asserting  that 
the  note  was  originally  invalid. 

The  parties  were  Joint  owners  of  the  equity 
of  redemption,  and  likewise  Joint  and  several 
makers  of  the  notes  assumed  in  the  deed.  It 
Is  therefore  insisted  that,  as  Curry  received 
an  assignment  and  became  possessed  of  the 
three  several  notes  mentioned  While  he  yet 
retained  his  title  to  the  equity  as  tenant  In 
common  with  the  defendant,  the  doctrine  oJF 
merger  then  intervened,  and  entirely  extin- 
guished the  indebtedness  mentioned  In  the 
notes,  and  in  this  view  there  was  no  indebt- 
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ednetB  iqyon  whlcb  the  covenant  of  aBsninp- 
tlon  In  the  deed  could  attach.  The  role  is 
absolxite  at  law  that  a  merger  takes  i>lace 
Tvhen  a  greater  estate  and  a  leaser  coincide 
and  meet  u  one  and  the  same  jfenoa,  in  one 
and  the  same  right,  without  the  Interr^ttion 
of  any  other  or  outstanding  right  or  title. 
Under  such  cl^rcumstances  the  lesser  estate  Is 
aimlhllated  or  merged  Into  the  greater.  It 
Is  said:  "The  doctrine  of  merger  springs 
from  the  fact  that,  when  the  entire  equitable 
and  legal  estates  are  united  In  the  same  per- 
son, there  can  be  no  occasion  to  keep  them 
distinct,  for  ordinarily  It  would  be  of  no  use 
to  the  owner  to  keep  np  a  charge  upon  the 
estate  of  which  he  was  seised  In  fee  simple; 
but  if  there  Is  an  outstanding.  Intervening 
title,  the  foimdatlon  for  the  merger  does  not 
exist,  and,  as  a  matter  of  law,  It  Is  so  declar- 
ed." Stantons  t.  Thompson,  4&  N.  H.  272; 
Jones  on  Mortgages  (6th  Ed.)  {  848;  20  Amer. 
&  Eng.  Bncy.  Law  (2d  Ed.)  1064.  It  there- 
fore appears  that,  in  order  to  effect  a  merger 
80  as  to  extinguish  the  lesser  estate,  there 
must  be  a  union.  In  the  same  person,  of  both 
the  equitable  and  legal  titles,  without  an  in- 
tervening right  operating  to  prevent  a  mer- 
ger. Therefore,  when  one  holds  an  equity  of 
redemption,  and  the  legal  title  to  the  prop- 
erty is  outstanding  In  a  trustee,  the  mere 
fact  that  he  acquires  and  holds  the  notes 
and  mortgage  Is  insufficient  to  operate  a  mer- 
ger of  the  equitable  and  legal  estates  in  him, 
and  this,  for  the  reason  that  the  legal  estate 
is  still  outstanding  in  the  trustee,  and  thus 
intervenes  to  prevent  the  merger.  This  doc- 
trine is  sound  in  the  principle  underlying  the 
rule  of  merger,  as  we  understand  it  It  has 
been  so  declared  by  the  courts,  and  asserted 
by  the  standard  text-writers.  Hospes  v.  Alm- 
stedt,  13  Mo.  App.  270;  State  ex  rel.  Peters 
v.  Koch,  47  Mo.  582 ;  Jones  on  Mortgages  (6th 
Ed.)  I  48&  Now  in  the  case  at  bar,  whUe 
Curry  and  La  Fon  held  the  equity  of  redemp- 
tion, the  lands  were  Incumbered  by  what  is 
commonly  known  as  a  "mortgage  deed  of 
trust."  By  the  provisions  of  this  Instrument 
the  legal  title  was  vested  In  Louis  Sachs,  with 
power  of  sale  upon  default  in  the  payment 
of  the  notes  mentioned.  Saclis,  therefore,  oc- 
cupied the  position  of  trustee  in  whom  the 
legal  title  to  .the  lands  at  all  times  resided,  and 
thus  intervened  to  prevent  a  merger  of  es- 
tates in  Curry  tj  virtue  of  his  holding  the 
notes  while  he  was  co-tenant  in  the  equity 
of  redemption.  Aside  from  all  of  this  La 
Fon's  acceptance  of  the  covenant,  assuming 
to  pay  the  Indebtedness  mentioned  as  parcel 
of  the  consideration  for  the  lands,  operates  to 
estop  him  from  making  the  defense  of  mer- 
ger. Fitzgerald  v.  Barker,  85  Mo.  13,  and 
cases  supra. 

It  is  argued  that,  as  Curry  and  La  Fon 
were  Joint  and  several  makers  of  the  notes, 
the  fact  that  Curry  purchased  the  same  from 
Sachs  and  received  an  assignment  thereof 
operates  at  law  as  payment,  and  entirely  ex- 
tinguishes the  ind^tedness  therein  evidenc- 


ed, and  that  therefore  there  is  no  indebted- 
ness evidenced  by  the  note  upon  which  the 
covenant  in  the  deed  could  attach  and  oper- 
ate Although  the  purchase  of  the  note  by 
Curry,  one  of  the  original  makers,  operated 
the  extinguishment  of  its  original  obligation, 
so  as  to  prevent  him  from  maintaining  an 
action  thereon  against  La  Fon  oth^  than  for 
contribution  or  for  money  paid  to  tbe  use 
of  his  co-obligor  (Williams  v.  G«rber,  79 
Mo.  App.  18;  Dillenbeck  v.  Dygert,  97  N.  Y. 
303,  49  Am.  Rep.  625;  Stevens  v.  Uannan. 
86  Mich.  806,  48  N.  W.  951,  24  Am.  St.  Rep. 
125;  Reynolds  v.  Scbade  [Mo.  App.]  109  S. 
W.  629-632)  and  although  such  a  purchase 
by  and  assignment  to  Curry  operated  to  pre- 
vent his  reissuing  the  note,  If  a  valid  one  as 
an  obligation  on  Its  original  irromise  against 
his  co-maker.  La  Fon,  at  least  for  an  amount 
greater  than  his  right  of  contribution  against 
his  co-maker  (Stevens  v.  Hannan,  86  Mich. 
305,  48  N.  W.  951,  24  Am.  St  Rep.  125). 
there  is  certainly  no  reason  why  La  Fon 
could  not  for  a  new  and  valid  consideration, 
reissue  the  note  against  himself.  Upon  this 
theory  of  the  case  it  is  to  be  remembered  La 
Fon  knew  the  notes  were  held  by  Curry,  and 
that  they  were  paid.  If  they  were  not  yet 
due,  and  he  saw  fit  to  reissue  the  identical 
notes  to  Curry,  or  to  any  other  person  for  a 
new  and  valuable  consideration,  we  are  fa- 
miliar with  no  principle  to  forbid  it  in  so 
far  as  he  was  concerned;  that  is,  to  forbid 
him  reissuing  them  as  obligations  against 
himself  only.  Tbe  general  rule  that  the  mak- 
er of  a  note  who  is  sui  Juris  may  reissue  the 
paper  before  maturity  for  a  valid  considera- 
tion, so  as  to  bind  him  as  effectually  as  in 
the  first  Instance,  is  firmly  Imbedded  in  the 
law,  and  Is  beyond  question.  Sater  y.  Hunt, 
66  Mo.  App.  528;  2  Edwards,  Bills  and  Notes 
(3d  Ed.)  S  723;  4  Amer.  &  Eng.  E^ncy.  I^w 
(2d  Ed.)  600.  And  so  it  is  we  conclude  that, 
even  though  the  notes  were  void  in  the  first 
instance  as  against  public  policy,  because  of 
the  misconduct  of  Curry  and  Sachs,  and  for 
that  reason  unenforceable  against  La  Fon, 
or  even  though  they  were  extinguished  or 
paid  by  the  act  of  Curry,  the  Joint  maker, 
purchasing  the  same,  it  was  competent  for 
La  Fon  to  revive,  rehabilitate,  and  reissue 
the  same  for  a  new,  distinct  <tnd  valid  con- 
sideration, as  he  did  by  assuming  their  pay- 
ment by  the  covenant  In  the  deed  as  part  of 
the  consideration  for  the  lands. 

As  to  the  proposition  that  even  though 
the  note  was  void  in  the  first  instance,  it 
was  competent  tor  La  Fon  to  reissue  the 
same  as  a  valid  obligation  against  himself 
for  a  new  consideration,  it  may  be  said  that 
If  it  was  Infected  with  lllegaUty  at  ail,  tbe 
taint  was  not  in  the  original  consideration 
for  which  the  note  was  given,  but  resulted 
rather  from  the  misconduct  of  Curry  and 
Sachs  when  considered  from  the  standpoint 
of  La  Fon  and  his  rights.  The  consideration 
for  the  note  in  the  first  instance  was  tbe 
Arkansas  lands   which  were  purchased  by 
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Carry  and  La  Fon,  and  this  consideration 
was  a  valuable  one,  and  entirely  free  from 
Immorality  or  illegality.  The  original  consid- 
eration was  neitber  immoral  nor  illegal  in 
Itself,  howerer  mach  the  promise  of  the 
note,  when  considered  from  the  standpoint 
of  La  Fon,  may  have  become  tainted  by  the 
miscondnct  of  Cany  and  Sachs.  It  is  very 
true  if  the  original  consideration  were  il- 
legal or  immoral,  then  no  subsequent  con- 
tract bearing  an  obligation  to  execute  the 
original,  and  into  which  the  original  immoral 
or  illegal  consideration  mingled,  could  be  en- 
forced. *The  policy  of  the  law  forbids  the 
enforcement  of  a  subsequent  contract  based 
apon  snch  illegal  or  immoral  consideration. 
Blck  T.  Seal.  46  Ma  App.  47S.  lAis  proposi- 
tion is  not  true,  howeyer,  when  the  consid- 
eration of  the  original  contract  was  neither 
immoral  nor  illegal,  and  the  subsequent  con- 
tract based  thereon  Is  founded  upon  a  new 
and  valid  consideration,  as  In  this  case,  as 
'^11  fully  appear  by  reference  to  Gwinn  v. 
Slmea,  61  Mo.  335,  Hutchinson  v.  Domln,  23 
Mo.  App.  675,  and  16  Amer.  &  Bng.  Ency. 
Law  &A  Ed.)  902.  In  Gwinn  v.  Slmes,  supra, 
the  original  contract  involved  was  a  note 
executed  on  Sunday,  and  therefore  void  be- 
cause of  the  Sunday  statute.  The  suit  was 
to  enforce  a  mortgage  executed  on  a  secular 
day  thereafter,  securing  the  note  which  con- 
tained the  original  Invalid  promise.  It  was 
adjudged  that,  even  though  the  original 
promise  was  void  as  against  the  policy  of 
the  law,  the  consideration  itself  for  which 
the  note  was  given  (the  loan  of  money)  was 
neitb«r  Illegal  nor  immoral,  and  that  there- 
fore the  subsequent  contract  contained  in  the 
mortgage  executed  on  a  secular  day  was  val- 
id and  enforceable.  The  case  in  principle  Is 
precisely  In  point  here,  and  conclusive  on 
tbe  question  under  consideration.  However 
this  may  be,  La  Fon  is  estopped  from  making 
this  defense  by  accepting  the  covenant  in 
the  deed  assuming  to  pay  the  debt.  Fitzger- 
ald y.  Barker,  85  Mo.  13,  and  authorities 
cited. 

The  judgment  will  be  affirmed. 

BLAND,  P.  J.,  and  600DE,  J.,  concur. 


6BRMAN-AMBRICAN  BANE  v.  MANNING 
et  al. 

(St.  Lools  Court  of  Appeals.    Missouri.    Nov. 
6,1908.) 

1.  Trial  (|  51*)— Rbception  or  Evidenob. 

Where  a  tax  bill  was  received  in  evidence 
subject  to  objection  and  not  afterwards  exclud- 
ed, it  most  be  treated  as  properly  before  the 
court. 

[Ed.  Note. — For  other  casea,  see  Trial,  Cent. 
Dig.  i  125 ;   Dec.  Dig.  {  61.*] 

2.  Tbial  (I  386*)— Trial  by  Coubp— Dwjla- 
BATiONS  or  Law— Matebialitt  or  Altera- 
tion. 

Where  a  tax  bill  was  altered  in  one  of  the 
calls  of  the  description  and  Its  materiality  de- 


pended on  extrinsic  facts,  a  requested  declara- 
tion of  law  that  the  alteration  was  not  material, 
and  did  not  affect  the  validity  of  the  bill,  call- 
ed for  a  declaration  on  an  issue  of  fact. 

TEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  901,  902;   Dec  Dig.  {  386.*] 

3.  Alteration  or  iNSTRtmSNTs  (|  16*)— Tax 
Bills— TiMB—Bpn»r. 

An  alteration  of  the  description  in  a  tax 
bill  made  after  delivery  wonld  prima  facie  nnlU- 
fy  the  bill,  tiiongh  it  may  have  described  the 
same  lot  describea  by  the  original  words. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instrnments,  Cent  Dig.  H  114-121;  Dec.  Dig. 
!  16.*] 

4.  Alteration  or  Inotruments  (J  27*)— Tijcb 
-Presumption. 

Unless  the  alteration  of  an  instrument  is 
snspiciouB,  it  will  be  presumed  to  have  been 
made  before  the  Instrument  was  issued  or  deliv 
ered. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig:  §  234 ;  Dec.  Dig.  |  27.*] 

5.  Alteration  or  iNEnRtniKNTS  (|  24*)— Tins 
—Suspicion— EviDBNCK. 

Where  an  interlineation  in  a  description  in 
a  tax  bill  was  in  different  writing  from  words 
erased,  such  fact  was  sufficient  to  excite  sus- 
picion and  justify  the  court  in  requiring  evi- 
dence that  the  alteration  was  bona  fide  before 
admitting  the  tax  bill  in  evidence,  and,  the  bill 
having  been  admitted,  it  was  still  a  question  for 
the  court  as  to  whether  the  erasure  and  inter- 
lineation were  made  before  the  issuance  and  de- 
livery of  the  bill,  and  whether,  in  the  absence 
of  evidence  of  the  consent  of  all  parties  to  the 
change,  it  Invalidated  the  bill. 

[Ed.  Note. — For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  i  208;  Dec.  Dig.  t 
24.*] 

6.  Municipal  Cobposatiors  (|  667*)  — Im- 
FBOVEMENTS— Tax  Bills— Aohon—Debobip- 
TiON— Variance. 

A  tax  bill  against  defendant  M.  originally 
described  the  land  as  "lot  No.  Pt.  28  in  City 
Block  No.  3149,  said  ground  having  an  aggre- 
gate front  of  30.00  feet  by  a  depth  of  137.50 
bounded  north  by  Page  Bl.  east  by  Birlcbeclc  R. 
E.  &  I.  Co.,  south  by  alley  and  west  by  iEtna 
Loon  Company."  The  bill  as  introduced  in  evi- 
dence showed  the  words,  "Birlibeclc,  R.  B.  &  I. 
Co.,"  crossed  out  and  after  them  the  words, 
"now  Dennis,"  interlined  in  different  handwrit- 
ing. The  petition  to  foreclose  the  bill  alleged 
that  defendant  M.,  against  whom  it  was  is- 
Boed,  owned  the  west  ^  feet  and  2  inches  of  lot 
28  and  the  east  10  inches  of  lot  26  of  Raymond 
Place  on  the  date  of  the  bill.  Held,  that  there 
was  a  fatal  variance  between  the  description  in 
the  tax  bill,  both  as  originally  drawn  and  as  al- 
tered, and  the  description  in  the  i>etition. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  i  567.*] 

Appeal  from  St  Louis  Circuit  (3ourt;  Geo. 
H.  Shields,  Judge. 

Action  by  the  German-American  Bank 
against  Ella  E.  Manning  ana  othera.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Kehr  &  Tittman,  for  appellant  Abbott  & 
Edwards,  for  respondents. 

OOODIS,  J.  This  ia  an  action  on  a  special 
tax  bill  for  street  improvements  against  a 
lot  in  the  city  of  St  Louis.  The  petition  al- 
leges defendant  Ella  E.  Manning  was  the 
owner  of  the  lot  at  the  date  of  the  bill,  and 


*For  other  oxw  ■«•  ome  topla  and  section  MUMBBR  in  Deo.  ft  Am.  Slga.  U07  to  date,  ft  Roportor  Indexoi 
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describes  the  property  as  the  west  29  feet  2 
inches  of  lot  28,  and  tbe  east  10  Incbes  of  lot 
27  of  Raymond  Race,  In  the  city  of  St 
Louis,  fronting  30  feet  on  the  south  line  of 
Page  boulevard  by  a  depth  southwardly  of 
137  feet  6  Inches,  bounded  north  by  Page 
boulevard,  east  by  Dennis,  south  by  an  al- 
ley, and  west  by  the  ^tna  Loan  Company. 
It  Is  alleged  the  property  was  subject  to  a 
deed  of  trust  to  defendant  Abbolt  to  secure 
a  debt  to  defendant  Buerman.  The  other 
essential  allegations  of  a  petition  on  a  special 
tax  bin  are  made,  but  need  not  be  recited. 
When  the  tax  bill  was  offered  In  evidence, 
defendant  objected  because  the  lot  described 
in  it  and  the  one  described  In  the  petition 
were  not  the  same;  and  because  the  tax  bill 
bore  on  Its  face  an  unexplained  alteration 
in  the  handwriting  of  another  person  than 
the  one  who  made  it  out  The  court  admit- 
ted the  bill,  subject  to  the  objection,  and  it 
was  read  in  evidence.  In  its  material  parts 
it  is  as  follows: 
"No,  1466.      Special  Tax  BlU. 

"OflBce  of  the  President  of  the  Board  of  Pub- 
lic Improvements. 

"St  Louis,  June  22, 1903. 
"Ella  E.  Manning,  Owner,  to  Gilsonite  Con- 
struction Company,  Contractor,  Dr. 

"For  work  done  on  Page  Blvd.  from  Klngs- 
liighway  Blvd.  to  Union  Blvd.  Chargeable 
against  lot  No.  Pt  28  In  City  Block  No.  5149, 
said  ground  having  an  agg:regate  front  of  80.00 
feet  by  a  depth  of  137.50  feet  bounded  north 
by  Page  Bl.,  east  by  Blfliboeli  B.  B.  *  Ii  Ooi 
now  Dennis,  south  by  alley,  and  west  by  Mb- 
na  Loan  Co. 

"Under  authority  of  the  charter  and  of 
Ordinance  No.  20,722  and  of  Contract  No. 
6249. 

Frontage  tax  against  the  lot |  53.16 

Area  tax  against  the  lot 150.69 


$203.85 

"With  coupons  from  2  to  7,  inclusive,  of 
$29.12  each,  attached. 

"I  hereby  certify  that  the  above-mention- 
ed work,  as  shown  by  the  certificate  of  the 
street  commissioner  on  file  in  this  office,  was 
done  by  the  above-mentioned  contractor  ac- 
cording to  contract  prices,  and  that  I  have 
caused  the  computation  -  herein  set 'forth  to 
be  made,  and  that  I  have  assessed  against 
the  above-mentioned  lot  the   amount  viz. : 
Two  hundred  three  and  85.100  dollars,  as 
being  the  special  tax  levied  against  said  lot 
and  to  be  paid  by  the  person  herein  named 
as  the  owner  of  the  land. 
"Registered  and  countersigned  by 
"Hiram  Philips, 
"President  of  the  Board  of  Public  Im- 
provements. 

"James  Y.  Player, 
"Comptroller." 

The  assignment  of  the  bill  was  proved  and 
other  formal  matters  and  the  plaintiff  restr 


ed,  whereupon  certain  dedarations  of  law 
were  asked  by  plaintiff  and  refused,  the 
court  sitting  as  a  Jury,  declaring  that  it 
could  not  give  Judgment  for  plaintiff  under 
the  evidence.  Judgment  having  been  entered 
for  defendant,  the  plaintiff  appealed. 

It  will  be  perceived  the  description  of  the 
property  in  the  tax  blU  is  "Lot  No.  Pt  28  in 
City  Block  No.  5149,  said  ground  having  an 
aggregate  front  of  30.00  feet  by  a  depth  of 
137.50  feet  bounded  north  by  Page  Bl.,  east 
by  Blriibook  »■  B,  A  I.  Coi  now  Dennis, 
south  by  alley  and  west  by  ^tna  Loan  Com- 
pany." Instead  of  the  property  'against 
which  the  bill  was  Issued  being  described  as 
part  of  lot  28  and  part  of  lot  27,  the  descrip- 
tion in  the  petition,  it  is  described  as  part 
of  lot  28  only.  It  seems  to  be  agreed  Ray- 
mond Place  named  in  the  petition  and  city 
block  61^  called  for  in  the  tax  bill  are  con- 
sistent and  we  suppose  block  5148  is  In  Ray- 
mond Place.  A  line  had  been  drawn  through 
the  words  and  letters  "BIrkbeck  R.  E.  &  I. 
Co."  in  the  tax  bill,  and  to  the  left  and  im- 
mediately above  them  had  been  written  in  a 
different  writing  the  words  "now  Dennis." 
Counsel  for  defendant  say  this  alteration, 
which  plaintiff  left  unexplained  by  testimo- 
ny, justified  the  court  to  deny  plaintiff  re- 
dress, as  did  also  the  discrepancy  In  the  de- 
scriptions of  the  property  in  the  bill  and  in 
the  petition. 

The  tax  bill  was  received  in  evidence  sub- 
ject to  objection,  was  not  afterwards  exclud- 
ed, and  hence  must  be  treated  as  before  the 
court  Plaintiff  asked  the  court  to  declare 
the  alteration  shown  in  the  tax  bill  was  not 
an  alteration  in  the  meaning  of  the  law  or 
material,  and  that  it  had  no  effect  on  the 
validity  of  the  bill.  This  declaration,  which 
was  refused,  called  in  one  part  for  a  declara- 
tion on  an  issue  of  fact ;  for  whether  or  not 
the  alteration  was  material  depended  on  ex- 
traneous facts.  The  altered  part  was  one  of 
the  calls  descriptive  of  the  lot  <diargeable 
with  the  assessment  The  call  for  the  east 
boundary  of  the  lot  to  be  charged  was  chang- 
ed from  the  "BIrkbeck  R.  E.  &  I.  Co."  to 
Dennis  by  drawing  a  line  through  the  first 
description  and  writing  above  It  the  words 
"now  Dennis."  It  is  true  the  lot  is  also  de- 
scribed as  having  a  frontage  of  thirty  feet  on 
the  north  side  of  Page  boulevard ;  but  a  call 
for  a  boundary  or  monument  usually  takes 
precedence  over  one  for  distance.  If  there  Is 
a  discrepancy  between  the  two.  If  the  BIrk- 
beck R.  E.  &  I.  Co.  at  one  time  owned  the 
lot  Immediately  east  of  the  lot  to  be  charged 
and  some  one  by  the  name  of  Dennis  owned 
it  when  the  tax  bill  was  issued,  the  altera- 
tion in  question  did  not  change  the  descrip- 
tion of  the  property,  and  in  that  sense  was 
immaterial.  But  suppose  no  one  by  the  name 
of  Dennis  owned  it  then,  but  the  Birkl>edc 
R.  E.  &  I.  Co.  was.  still  the  owner,  and  it 
Is  apparent  the  change  in  the  call  completely 
altered  the  description  of  the  property. 
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Tbe  alteration  migbt  be  Immaterial  as  re- 
gards a  change  of  description,  and  yet  blgbly 
material  In  respect  of  wbetber  It  was  made 
prior  to  or  at  tbe  time  tbe  tax  bill  was  Is- 
sued and  delivered  or  subsequently.  If  It 
was  made  after  delivery  of  tbe  tax  bill,  tben, 
tboagb  It  may  bave  described  tbe  same  lot 
described  by  tbe  original  words,  It  would 
prima  fade  have  a  nnlllfylng  effect  on  tbe 
tax  bai.  Kelly  v.  Thney,  143  Mo.  422,  46 
8.  W.  800;  Powell  v.  Banks,  146  Mo.  620,  48 
8.  W.  664.  Cnlees  tbe  alteration  was  of  a 
suspicious  character,  presumably  it  was  made 
before  tbe  Issuance  of  tbe  tax  bill.  Mattbews 
▼.  Coalter,  8  Mo.  706 ;  Grimes  ▼.  Whitesides, 
65  Mo.  App.  1.  Bat  tbe  Interlined  words 
"now  Dennis"  are  in  a  different  writing  from 
tbe  erased  words,  and  tbis  fact  was  sufficient 
to  excite  suspicion  and  justify  tbe  court  In 
requiring  evidence  that  the  alteration  was 
bona  flde  before  admitting  tbe  tax  bill  itself 
in  evidence.  Faramore  t.  Llndsey,  63  Mo.  63; 
StUlwell  T.  Patton,  108  Mo.  362,  360,  18  S. 
W.  1076.  As  said,  tbe  court  did  not  exclude 
tbe  tax  bill  because  of  tbe  unexplained  al- 
teration, but  admitted  it  This  put  it  before 
tbe  court  Bitting  as  a  Jury  for  what  It  was 
worth,  but  without  tbe  presumption  that  it 
bad  been  altered  prior  to  delivery;  and  the 
question  of  when  it  was  altered  became  a 
question  of  fact  for  the  court  Paramore  v. 
Llndsey,  supra ;  Sweitzer  v.  Banking  Co.,-  76 
Mo.  App.  1,  6.  Hence  tbe  court  as  a  jury 
might  find  the  erasure  and  interlineation 
were  made  after  the  Issuance  and  delivery 
of  tbe  tax  bill,  and.  in  the  absence  of  proof  of 
consent  by  all  parties  in  Interest  to  the 
change,  that  it  invalidated  the  bill.  Tbis 
point  as  presented  on  tbe  appeal,  is  unlike 
tbe  one  determined  in  Heman  v.  Gilliam, 
171  Mo.  262,  71  S.  W.  163,  in  this:  In  the 
case  Just  cited  the  trial  court  found  tbe  al- 
teration was  immaterial  and  a  presumption 
In  favor  of  tbe  ruling  was  proper;  whereas, 
here  the  court  appears  to  have  ruled  the  al- 
teration was  material,  and  tbe  like  presump- 
tion must  be  indulged. 

There  was  a  variance  between  tbe  descrip- 
tion of  the  property  In  tbe  tax  bill,  both  as 
originally  drawn  and  as  altered,  and  tbe  de- 
scription in  the  petition.  Tbe  petition  ex- 
pressly alleges  Ella  E!.  Manning  owned  the 
western  29  feet  and  2  inches  of  lot  28  and  the 
eastern  10  Inches  of  lot  27  of  Raymond  Place 
on  tbe  date  of  tbe  bill.  But  said  instrument 
purports  to  create  a  charge  against  30  feet 
of  lot  28  fronting  north  on  Page  boulevard 
and  bounded  on  the  west  by  the  Mtna,  Loan 
Company.  According  to  tbe  petition,  tbe  30 
feet  of  lot  28  to  be  charged  must  be  the  west 
part  and  bounded  by  Ella  E.  Manning's  10 
inches  of  lot  27,  which  is  Immediately  west 
of  lot  28 ;  that  is  to  say,  according  to  the  pe- 
tition, the  lot  described  in  the  tax  bill  would 
be  bounded  by  Ella  Manning's  property  on 
tbe  west  instead  of  the  JEtaa  Loan  Compa- 


ny's. On  this  petition  the  tax  bill  In  suit  was 
nonenforceable,  though  we  do  not  say  plain- 
tiff would  not  be  entitled  to  recover  on  an 
amended  petition  against  so  much  of  the 
frontage  (29  feet  2  inches)  as  is  In  lot  28. 
Relief  of  this  kind  was  not  asked. 
The  Judgment  is  affirmed.    All  concur. 


D.  H.  POWERS   SHOE  CO.  et  al.  v.  ODD 

PBILLOWS  HALL  CO. 

(St  Louis  Court  of  Appeals.    Missouri.    Nov. 

6, 1908.    Rehearhig  Denied  Nov.  17,  1908.) 

1.  LUVDLOBD  AND  Tenai«t  ({  76*)— Leabb— As- 
BIOIOIENT— PBOHIBITION. 

^e  alignment  of  a  lease  may  be  absolute- 
ly prohibited,  the  owner  being  entitled  to  se- 
lect his  tenant  and  stipulate  against  a  trans- 
fer of  the  term  witbont  his  approval. 

[E<d.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  t  225 ;    Dec.  Dig.  §  76.*] 

2.  Landlobd  and  Tenant  (8  111*)— Fobfbi- 

TCTBE  of  LeASE>— FbAUD,  ACCIDENT,   OB  MIS- 
TAKE. 

While  equity  would  not  relieve  against  a 
forfeiture  of  a  lease  because  of  a  prohibited  as- 
signment of  the  term  under  equity  jurisdiction 
to  set  aside  forfeitures,  yet  if  the  forfeiture  re- 
sulted from  the  fraud,  mistake,  or  accident  of 
the  party  seeking  to  avail  himself  of  it,  it 
would  be  set  aside  under  the  jurisdiction  of 
equity  to  relieve  against  fraud,  accident,  or  mis- 
take. 

[Ed.  Note.— F<w  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  $  342 ;   Dec.  Dig.  §  111.*] 

3.  Landlobd  and  Tenant  (8  111*) — Lease- 
Change  OF  Lessee— FoBFEiTUBK  —  Fbadd  — 
Injunction. 

Tbe  K.  Company  held  a  favorable  lease  on 
a  store  building  which  did  not  expire  until  De- 
cember 31,  1910.  There  was  a  change  of  stock- 
holders on  July  14,  1906,  after  which  a  new 
cori>oration  was  organized  to  take  over  the  as- 
sets and  business  of  tbe  K.  Company.  Before 
any  application  for  defendant's  consent  to  the 
assignment  of  the  lease,  defendant  had  resolved 
to  declare  a  forfeiture  in  order  to  obtain  a 
new  lease  at  a  Iiigher  rent,  but  permitted  the 
new  corporation  to  make  valuable  improvements 
on  the  premises,  and  incur  expense  in  chan- 
ging the  names  on  signs,  labels,  and  cartons, 
continuously  declining  to  decide  whether  the 
consent  would  be  granted,  but  endeavoring  to 
obtain  a  new  lease,  until  finally,  being  unable 
to  do  BO,  the  lease  was  formally  forfeited  and 
suit  brought  to  recover  possession.  The  signs 
and  labels  in  the  name  of  the  new  company 
were  thereupon  removed,  and  those  of  the  K. 
Company  suostitnted,  and  it  claimed  the  right 
to  hold  thfl  property.  Held,  that  the  forfeiture 
was  fraudulent  and  that  the  K.  Company  was 
entitled  to  an  injunction  restraining  the  pros- 
ecution of  the  suit  to  recover  possession  and  to 
a  judgment  reinstating  the  term. 

[EM.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent.  Dig.  S  342 ;  Dec.  Dig.  }  HI.*] 

4.  Landlobd  and  Tenant  ({  112*)— Lease— 

FOBFEITtJBE— PBOMPT  ACTION. 

A  lessor  must  act  with  promptness  after 
discovering  breaches  of  the  lease  by  the  tenant 
if  he  desires  to  forfeit  the  lease  therefor. 

[E3d.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  i  343 ;  Dec.  Dig.  {  112.*] 

5.  Landlobd  and  Tenant.  (8  111*)— Fobfei- 
tube— Relief — Complaint. 

Where,  in  a  suit  to  restrain  a  lessor  from 
enforcing  a  forfeiture  of  the  lease,  the  complain- 
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Ing  leasee  stated  acts  committed  b;  him  which, 
without  inoie,  wonld  justify  a  forfeiture,  but 
assailed  the  validity  of  a  declaration  of  for- 
feiture based  on  anch  acts,  (»  the  theory  that 
he  was  led  into  doing  them  by  the  lessor's  fraud, 
the  complaint  was  not  defective  for  failore  to 
allege,  not  only  that  a  forfeiture  was  declared, 
but  that  the  term  was  forfeited  in  fact 

[EU.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  {  111.*] 
6.  Lawdlobd  and  Tbwant  (}  111*)— Fobfm- 

TUBE  OF  Lease. 

Where  a  lessee  was  not  only  entitled  to 
restrain  a  forfeiture  of  the  lease  by  the  lessor 
because  the  lessor  was  estopped  to  rely  on  the 
lessee's  breach  of  covenant  as  a  ground  for 
forfeiture,  but  was  also  entitled  to  have  its 
term  under  the  lease  reinstated,  the  lessee's 
remedy  at  law,  by  pleading  the  defense  of  es- 
toppel to  the  lessor's  suit  to  recover  possession, 
was  inadequate. 

fEd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  CJent.  Dig.  J  342 ;   Dec  Dig.  S  111.*] 

Appeal  from  St  Lotiis  Circuit  C!ourt;  Chas. 
Olaflln  Allen,  Judge. 

Action  by  the  B.  H.  Powers  Shoe  Company 
and  others  against  the  Odd  Fellows  Hall 
Company  to  restrain  defendant's  prosecution 
of  an  action  of  forcible  entry  and  detainer 
against  complainants.  Judgment  for  com- 
plainants, and  defendant  appeals.    Affirmed. 

H.  A.  &  0.  B.  Hamilton,  for  appellant  C. 
T.  Case  and  J.  B.  King,  for  respondents. 

GOODE:,  J.  The  B.  H.  Powers  Shoe  Com- 
pany is  successor  to  the  D.  P.  Elnsella  Shoe 
Company  by  change  of  name.  The  Front 
Shoes  Company  Is  a  corporation  which  was 
organized  about  September  9,  1906,  for  the 
purpose  of  acquiring  the  assets  and  business 
of  the  D.  p.  Klnsella  Shoe  Company  and  as- 
suming its  obligations.  It  did  not  do  those 
things  because  of  the  refusal  of  the  appel- 
lant the  Odd  Fellows  Hall  Company,  to 
consent  to  the  transfer  of  a  lease  to  be  men- 
tioned presently,  and.  In  consequence  of  this 
refusal,  the  name  of  the  Klnsella  Company 
was  changed  to  the  E.  H.  Powers  Shoe  Com- 
pany. Klnsella,  who  owned  48  of  the  80 
shares  of  the  stock  of  the  company  which 
bore  his  name,  found  "himself  without  ade- 
quate capital,  and  wished  to  sell  his  Interest 
He  drew  the  attention  of  George  W.  Brown 
of  the  Brown  Shoe  Company  to  the  business, 
and,  after  a  negotiation,  sold  his  shares  of 
stock  on  July  14,  1906,  to  said  Brown  and 
others  for  a  price  which  It  was  agreed  should 
be  fixed  by  taking  an  Inventory  of  the  stock 
and  adding  the  estimated  value  of  the  good 
will  of  the  business,  furniture,  and  fixtures, 
and  the  leasehold  of  the  storeroom.  The  total 
price  thus  ascertained  was  above  $23,000, 
of  which  sum  Brown  contributed  the  larger 
portion,  and  bad  most  of  the  shares  trans- 
ferred to  Harris  H.  Johnston  for  blm.  The 
other  parties  to  the  purchase  were  R  H. 
Powers  and  M.  L.  Powers,  his  wife,  and  W. 
F.  Armstrong.  Johnston  and  Powers  took 
the  management  of  the  business,  the  former 


as  secretary  of  the  comi»any  and  the  lattnr  as 
vice  president  As  Mr.  Klnsella  had  no  fur- 
ther Interest  in  the  concern,  the  new  owners 
of  the  stock  wished  to  conduct  the  business 
under  a  new  coriwrate  name,  either  by  trans- 
ferring It  from  the  Klnsella  Company  to  a 
distinct  corporation,  or  by  changing  the  name 
of  the  Klnsella  Company  in  the  statutory 
moda  The  place  of  business  was  a  store- 
room No.  822  Olive  street  owned  by  appel- 
lant Odd  Fellows  Hall  Company.  It  was 
part  of  a  building  known  as  the  Odd  Fellows 
Hall  Building,  In  which  there  were  other 
storerooms.  The  Klnsella  Shoe  Company 
held  a  lease  on  said  storeroom  from  appel- 
lant, dated  November  1,  1904,  for  a  term  to 
commence  January  1,  1906,  and  aiding  De- 
cember 81, 1910,  at  a  rental  of  $S0O  a  month. 
It  was  stipulated  in  this  lease  the  premises 
should  not  be  "assigned,  let  or  underlet  or 
permitted  to  be  used  for  any  purpose  other 
than  a  retail  store  for  the  handling,  keeping, 
and  sale  of  shoes,"  without  the  written  con- 
sent of  the  lessor,  and  that  no  consent 
would  be  given  for  tailoring  or  mercbant 
tailors,  furnishing  goods,  hats,  caps,  books, 
news,  stationary,  cigars,  tobacco,  beers,  or 
liquors ;  further,  that  if  the  premiaes  should 
be  assigned,  let,  or  underlet,  or  permitted  to 
be  used  as  above  mentioned  without  the  con- 
sent of  the  lessor,  the  latter  might  enter  and 
relet  the  same,  and  for  such  unauthorized  act 
the  lease  would  become  void  if  the  lessor 
should  so  elect  There  was  also  a  stipulation 
that  In  case  of  a  violation  of  the  covenants 
and  conditions  of  the  lease,  or  the  rules  and 
regulations  established  for  the  c<»troI  of  the 
building,  the  lease  should  thenceforth,  at  the 
option  of  the  lessor,  become  null  and  void, 
and  the  lessor  might  enter  without  notice 
or  demand.  In  the  same  clause  of  the  lease 
the  lessee  (Klnsella  Shoe  Company)  waived 
all  right  to  notice  to  quit  possession,  or  of 
the  Intention  of  the  lessor.  Odd  Fellows  Hall 
Company,  to  re-enter.  Appended  to  the  lease 
were  various  rules  regulating  the  use  by  ten- 
ants of  the  Odd  Fellows  Hall  Building.  One 
of  those  rules  said  no  sign,  advertisement, 
eta,  should  be  inscribed,  painted,'  or  fixed 
on  any  part  Ot  the  outside  or  inside  of  the 
building  by  a  tenant,  unless  the  color,  size, 
style,  and  material  of  the  sign  or  advertise- 
ment was  specified  by  the  lessor  In  writing. 
After  the  purchase  of  Kinsella's  stock  In  the 
Klnsella  Shoe  Company,  the  new  manage- 
ment desired  to  advertise  a  cut  sale  of  shoes, 
but  not  to  publish  the  advertisement  In  the 
name  of  the  Klnsella  Shoe  Company.  In 
view  of  the  rule  prohibiting  tenants  from 
putting  out  signs  or  advertisements  until 
the  Odd  Fellows  Hall  Company  had  approved 
of  them,  the  officers  of  said  company  were 
asked  by  the  officers  of  the  Klnsella  Com- 
pany for  permission  to  advertise  by  signs  in 
other  names  than  the  lUnsella  Company. 
The  request  was  granted,  and  the  business 


•For  other  eases  see  aame  topic  and  aacUon  NUMBBS  In  Dae.  A  Am.  Digs.  U07  t*  taXit,  A  Raporter  Indazea 


Digitized  by  LjOOQ  IC 


Mo.) 


B.  H.  POWERS  SHOE  CO.  v.  ODD  FELLOWS  HALL  CO. 


265 


advertised  for  BOTeral  weeks  under  the  names 
of  Armstrong  &  Powers  ,  Shoe  Company, 
White  House  Shoe  Company,  Front  Shoes 
Company,  and  Front  Shoe  Store.  This  was 
done  through  July  and  August,  and  after- 
ward, on  September  9th,  when  the  Front 
Shoes  Company  had  been  Incorporated  to 
take  OTer  the  business,  Johnston  and  Powers 
asked  the  Odd  Fellows  Company,  through 
its  president,  Edward  Wllkerson,  to  conaent 
to  an  assignment  of  the  lease  of  the  store- 
room by  the  Klnsella  Company  to  the  new 
corporation.  Front  Shoes  Company. 

According  to  the  testimony  for  respondents, 
WHkerson  said  some  of  appellant's  directors 
thought  the  lease  had  been  already  forfeited 
but  be  was  not  In  favor  of  a  forfeiture,  and 
thought  there  would  be  no  trouble  about  the 
Odd  Fellows  Company  consenting  to  an  as- 
signment; but  the  question  would  have  to 
come  before  the  board  of  directors.  What  he 
meant  by  saying  some  of  the  members 
thought  the  lease  had  been  already  forfeited 
was  that  on  account  of  the  purchase  by  John- 
ston, Powers,  and  Armstrong  of  the  Klnsella 
stock,  and  the  Installation  of  a  new  manage- 
ment In  charge  of  the  company's  business, 
some  of  the  directors  of  the  Odd  Fellows 
Company  deemed  the  lease  had  been  de  facto 
assigned  by  the  Klnsella  Company  without 
the  consent  of  the  Odd  Fellows  Company, 
and  therefore  had  been  forfeited.  The  tes- 
timony of  Johnston  and  F.  H.  Powers  tends 
to  prove  they  held  two  or  three  conversations 
with  Wllkerson  and  one  or  more  with  Hiram 
Lloyd,  a  director  of  the  Odd  Fellows  Com- 
pany, In  which  conversations  Johnston  and 
Powers  were  led  to  believe  the  directors  of 
the  Odd  Fellows  Company  would  consent  to 
the  assignment  whenever  the  matter  was 
brought  before  the  board ;  but  were  told  the 
matter  would  be  acted  on  formally  when  the 
board  met  Meanwhile  the  Klnsella  Com- 
pany, with  the  knowledge  of  appellant's  of- 
ficers, made  or  continued  to  make  Improve- 
ments on  the  leasehold  In  the  way  of  electric 
wiring,  resurfacing  the  floor,  building  a  bal- 
cony In  the  rear  of  the  store,  and  putting 
new  mirrors  around  the  walls.  These  im- 
provements cost  about  $1,700,  and  would  be- 
come the  property  of  appellant  under  a 
clause  of  the  leato  at  the  end  of  the  term. 
Meanwhile,  too,  the  business  was  advertised 
in  the  name  of  the  Front  Shoes  Company, 
checks  were  drawn,  contracts  entered  Into 
with  various  persons,  and  license  and  insur- 
ance policies  taken  out  In  that  name.  Pack- 
ages and  cartons  In  the  store  were  so  labeled, 
and  other  things  were  done  which  Indicated 
the  Front  Shoes  Company  was  in  possession 
of  the  stock  and  premises,  and  had  taken 
over  and  was  conducting  the  business.  These 
incidents  began  about  September  9th,  when 
the  Klnsella  Company  requested  the  Odd 
Fellows  Company's  consent  to  an  assignment 
of  the  lease  to  the  Front  Shoes  Company,  and 
continued  for  several  weeks  pending  nn  an- 


swer by  the  board  of  directors  to  the  request 
On  October  18,  1906,  the  Klnsella  Company 
was  notified  in  writing  the  Odd  Fellows  Com- 
pany had  declared  a  forfeiture  of  the  lease 
because  of  its  assignment  to  the  Front  Shoes 
Company.  As  soon  as  this  notice  was  receiv- 
ed, the  signs  and  labels  of  the  Front  Shoes 
Company  were  removed,  those  of  the  lessee, 
the  Klnsella  Company,  substituted  in  their 
places,  and,  as  far  as  could  be  done,  indica- 
tions of  occupancy  of  the  premises  and  man- 
agement of  the  business  by  the  Front  Shoes 
Company  were  effaced  and  the  Klnsella  Com- 
pany reinstalled.  It  acknowledged  In  writing 
receipt  of  the  notice  of  forfeiture  by  appel- 
lant declared  the  lease  had  not  been  as- 
signed, or  the  premises  let  or  underlet ;  that 
the  Klnsella  Company  was  in  possession  of 
the  store,  basement  and  all  parts  of  the 
building  included  in  its  lease  and  intended 
to  protect  its  rights.  On  November  2,  190Q, 
the  Odd  Fellows  Hall  Company  instituted  an 
action  of  unlawful  detainer  before  a  justice 
of  the  peace  against  both  the  Klnsella  and 
the  Front  Shoes  Company  to  recover  posses- 
sion of  the  storeroom.  In  the  complaint  filed 
in  said  cause  the  Odd  Fellows  Company  re- 
cited the  lease  to  the  Klnsella  Company  for 
six  years  from  January  1,  1905,  and  the  cov- 
enant against  an  assignment  or  underletting, 
without  its  written  consent  and  the  proviso 
that  if  said  covenant  was  violated,  it  might 
enter  and  relet  the  premises  if  it  should  so 
determine,  and  alleged  the  Klnsella  Company 
prior  to  October  18,  1906,  had  assigned,  let 
and  underlet  the  premises  to  the  Front  Shoes 
Company  without  the  consent  of  the  Odd  Fel- 
lows Company,  and  by  the  determination  and 
election  of  the  latter  company  the  lease  had 
become  forfeited  and  void,  and  the  Odd  Fel- 
lows Company  had  claimed  the  forfeiture, 
given  notice  of  the  same  to  the  Klnsella 
Company  on  October  18,  1906,  and  demanded 
possession  of  the  premises. 

This  suit  is  a  bill  in  equity  to  enjoin  the 
prosecution  of  the  said  unlawful  detainer 
case,  to  have  set  aside  as  a  nullity  the  dec- 
laration of  forfeiture  of  the  lease,  to  have  B. 
H.  Powers  Shoe  Company,  respondent,  as  suc- 
cessor to  the  rights  of  the  Klnsella  Company, 
reinstated  In  its  rights  under  said  lease,  and 
for  other  proper  relief.  Other  facts  need 
to  be  stated,  particularly  the  doings  of  appel- 
lant with  reference  to  a  forfeiture  of  the 
lease.  When  Mr.  and  Mrs.  Powers,  Johnston, 
and  Armstrong  purchased  the  Klnsella  stock 
In  July,  1906,  the  board  of  directors  of  the 
Odd  Fellows  Company  took  into  considera- 
tion the  question  of  forfeiture  of  the  lease 
in  consequence  of  the  change  of  manage- 
ment and  referred  to  their  attorney  the 
question  of  whether  they  could  forfeit  it. 
This  was  about  July  21st  The  resolution 
adopted  reads  as  follows:  "After  a  discus- 
sion as  to  the  assignment  of  existing  store 
leases  and  consent  thereto  by  this  company, 
it  was  the  sense  of  the  members  present  that 
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onr  consent  be  refused,  and,  on  motion  of  Mr. 
Hequenbourg,  the  lease  of  the  D.  P.  Kinsella 
Shoe  Company  -was  referred' to  Mr.  Henry  A. 
Hamilton,  attorney,  for  his  legal  opinion  up- 
on oor  right  to  withhold  consent  and  declare 
lease  forfeited."  Mr.  Taylor,  secretary  and 
agent  of  the  Odd  Fellows  Company,  testified 
the  occasion  of  this  resolution  was  that  some 
of  the  members  of  the  board  deemed  there 
had  been  a  change  of  the  tenancy  of  the 
store.  This  was  because,  be  said,  alterations 
in  the  interior  of  the  room,  in  the  fixtures, 
and  the  management  had  been  made,  but  ap- 
pellant bad  not  inquired  about  the  facts  of 
the  managers  of  the  store;  the  impression 
being  the  Kinsella  Company  had  sold  out  to 
the  Brown  Shoe  Company.  It  will  be  observ- 
ed from  the  quoted  resolution  it  was  the 
sense  of  the  members  of  the  board  present 
that  consent  should  not  be  given  to  an  assign- 
ment of  leases.  On  July  31st  the  board  again 
met,  and  the  minutes  of  the  meeting  show  the 
attorney  "bad  submitted  an  opinion  uphold- 
ing the  terms  of  the  lease  to  the  D.  P.  Kinsel- 
la Shoe  Company."  No  further  action  was 
talcen  then.  The  next  minute  in  the  records 
of  the  Odd  Fellows  Company  regarding  the 
subject  Is  under  date  of  September  11,  1906, 
and  is  as  follows:  "The  matter  of  lease  to  D. 
P.  Kinsella  Shoe  Company  was  left  to  the 
president;  it  t>eing  the  sense  of  the  board 
that  no  assignment  or  transfer  of  the  lease 
be  allowed  or  permitted."  Taylor  swore 
that,  when  the  last  resolution  was  passed, 
there  had  been  as  yet  no  request  by  the  Kin- 
sella Company  for  permission  to  assign  the 
lease,  but  a  request  to  assign  to  the  Front 
Shoes  Company  must  have  been  preferred  in 
a  few  days.  The  minutes  under  date  of  Sep- 
tember 21,  1906,  read  as  follows:  "Mr.  Lloyd 
moved  that  the  action  of  the  board  at  Its  last 
meeting  that  no  assignment  or  transfer  of 
the  lease  of  the  D.  P.  Kinsella  Shoe  Company 
would  be  allowed  or  permitted,  be  reconsid- 
ered. The  motion  carried.  The  members 
present  thereupon  indulged  in  an  informal 
discussion  of  the  subject  of  the  lease  of  the 
D.  P.  Kinsella  Shoe  Company.  The  presi- 
dent having  announced  that  the  lease  bad 
been  recently  presented  to  him  by  the  Front 
Shoes  Company's  officers  with  the  request 
that  our  consent  be  given  to  its  assignment 
to  them.  On  motion  of  Mr.  McCargo  the 
matter  concerning  the  lease  of  the  D.  P.  Kin- 
sella Shoe  Company  was  postponed  until 
Tuesday,  September  25th,  at  4  o'clock  p.  m. 
Motion  carried."  The  first  of  those  resolu- 
tions shows  permission  to  assign  the  lease 
had  been  requested,  and  that,  in  view  of  the 
request,  appellant's  directors  resolved  to  re- 
fuse permission.  At  the  meeting  on  Tues- 
day, September  25tb,  the  following  resolution 
was  adopted:  "An  Informal  discussion  was 
held  concerning  the  lease  of  the  D.  P.  Kin- 
sella Shoe  Company.  On  motion  of  Mr.  Mc- 
Cargo the  question  of  our  differences  with 
the  D.  P.  Kinsella  Shoe  Company  and  the 
Front  Shoes  Company  was  referred  to  Mr. 


Taylor  with  Instructions  to  try  to  effect  a 
compromise.  The  motion  was  carried.  Tlie 
matter  of  compromise  was  the  subject  of  in- 
formal discussion  and  on  motion  of  Mr.  He- 
quNibourg  the  matter  was  postponed  until 
Thursday,  September  27,  at  4  p.  m.  The  mo- 
tion carried."  That  resolution  contained  an 
instruction  to  the  secretary,  Mr.  Taylor,  to 
compromise  the  matter.  Taylor  swore  the 
purpose  appellant  company  had  in  view  was 
to  get  a  new  lease,  and  get  a  higher  rental 
on  account  of  the  change  of  tenants.  On 
September  27tb  this  resolution  was  adopted 
by  appellant's  board:  "On  motion  of  Mr.  Mc- 
Cargo, Mr.  Taylor  was  Instructed  to  carry  out 
the  wishes  of  the  board  as  to  a  compromise 
of  the  lease  of  the  D.  P.  Kinsella  Shoe  Com- 
pany relative  to  its  assignment  to  the  lYont 
Shoes  Company,  but  not  to  declare  to  the 
parties  any  forfeiture  of  the  lease.  The  mo- 
tion carried."  It  will  be  seen  tliat  though 
the  signs  and  cartons  had  l>een  changed  from 
the  Kinsella  Company  to  the  EYont  Shoes 
Company,  and  the  business  was  apparently  In 
charge  of  the  latter,  Taylor  was  Instructed  by 
appellant's  directors  not  to  declare  tiie  com- 
panies in  interest  (the  Kinsella  and  Front 
Shoes  Companies)  had  forfeited  the  lease. 
Taylor  explained  that  he  personally  was  In 
favor  of  a  forfeiture,  and  tills  clause  was  in- 
.serted  to  Instruct  him  not  to  declare  a  for- 
feiture as  tbe  l>oard  knew  he  was  in  favor  of 
doing  and  might  do  if  not  restrained.  Tay- 
lor said  he  entered  the  storeroom  in  question 
on  September  28th,  and  toW  Powers  the  di- 
rectors were  considering  tbe  expediency  of 
offering  the  room  for  rent,  and,  as  tbe  Front 
Shoes  Company  seemed  to  l>e  in  possession, 
deemed  It  right  to  make  the  offer  to  said 
company  first  Powers  declined  to  discuss 
the  proposition  then,  but  on  the  next  day  re- 
quested permission  to  appear  before  appel- 
lant's board  of  directors,  and  was  refused. 
Meanwhile  Taylor  was  pressing  the  proposi- 
tion for  a  new  lease  to  the  Front  Shoes  Com- 
pany, and  he  swore  appellant's  directors  de- 
signed to  compromise  the  matter  is  that  way. 
as  the  board  thought  a  strange  tenant  was  in 
possession  In  violation  of  the  lease.  On  Octo- 
ber Ist  Taylor  told  Johnston,  as  previously 
he  had  told  Powers,  appellant  was  thinking 
about  ofTerlng  the  premises  for  rent  and 
deemed  it  but  Just,  as  they  (meaning  Johnston 
and  bis  associates)  were  In  possession,  to 
make  a  new  lease  to  them,  and  let  tbe  tenan- 
cy continue  under  new  terms  if  they  were 
found,  after  investigation,  to  be  satisfactory 
tenants.  Johnston  replied  they  were  in  pos- 
session, had  the  lease  and  meant  to  keep  it. 
but  hoped  there  would  be  no  trouble  and  ap- 
pellant would  consent  to  an  assignment. 
Taylor  proposed  to  give  a  lease  for  the  bal- 
ance of  the  term  and  seven  montlis  longer  at 
$7,800  a  year;  that  is,  an  advance  of  $1,800 
a  year  or  $150  a  month.  At  the  same  time 
Johnston  tendered  the  rent  in  behalf  of  the 
Kinsella  Company  for  October;  it  l>elng  pay- 
able that  day.    Taylor  refused  to  accept  it, 
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saying  he  did  not  think  appellant  was  enti- 
tled to  any  rent  from  that  concern,  evidently 
meaning,  not  the  Klnsella  Shoe  Company,  In 
whose  name  the  rent  was  tendered,  but  the 
Front  Shoes  Company,  whom  he  considered 
In  occupancy,  In  proof  of  which  he  called  at- 
tention to  the  name  of  the  Front  Shoes  Com- 
pany on  the  boxes.  He  swore  the  proposi- 
tion for  a  new  lease  was  declined  on  October 
2d,  Johnston  again  saying  they  had  a  lease 
and  were  going  to  hold  it,  but  hoped  the  par- 
ties would  continue  to  be  friends.  Appel- 
lant's board  had  met  again  on  September 
29th,  and  Taylor  had  feported  no  progress 
In  the  Klnsella  matter.  The  board  met  again 
on  October  5th,  and  Taylor  reported  he  had 
not  been  able  to  effect  a  compromise  with 
the  Front  Shoes  Company,  though  he  had 
submitted  two  propositions,  which  Johnston 
bad  declined,  with  the  request  that  no  further 
propositions  be  submitted  to  the  Front  Shoes 
Company.  Appellant's  board  laid  the  matter 
over  until  October  16th.  On  the  16th  the 
board  met  and  requested  Its  attorney  to  ap- 
pear before  it  the  next  day,  the  17th.  On 
that  day  the  board  resolved  the  lease  of  the 
store  to  the  Klnsella  Company  was  void  be- 
cause the  lessee  had  assigned,  let,  or  underlet 
the  premises  or  a  portion  thereof  without  the 
written  consent  of  the  lessor ;  and  the  attor- 
ney was  instructed  to  draw'  up  papers  to  get 
early  possession.  At  the  final  hearing  the 
court  made  the  temporary  injunction  against 
the  prosecution  of  the  unlawful  detainer  suit 
permanent 

Both  parties  have  treated  the  case  as 
though  transfer  of  the  lease  to  the  new  cor- 
poration organized  to  take  over  the  assets 
of  the  Klnsella  Company  and  carry  on  a  shoe 
business  in  the  storeroom  would  be  an  as- 
signment of  the  term  within  the  sense  of  the 
clause  against  an  assignment  without  appel- 
lant's consent.  Hence  we  will  assume,  with- 
out deciding,  that  this  proposition  is  sound. 

1.  Equity  does  not  relieve  against  the  for- 
feiture of  a  term  because  of  an  assignment 
without  the  lessor's  consent,  unless  there  are 
special  grounds  like  mistake  or  fraud  In  con- 
nection with  the  assignment.  18  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  374 ;  1  Pomeroy,  Eq.  Jur. 
434;  2  Taylor,  L.  &  T.  §  496;  1  McAdam, 
L..  &  T.  797,  and  citations ;  Wolfer  v.  Macato, 
9  Mod.  112;  Barrows  v.  Isaacs,  1  Q.  B. 
(1891)  471 ;  Eastern  Tea  Co.  v.  Dent,  1  Q.  B. 
(1891)  835;  Grigg  v.  Landls,  19  N.  J.  Eq.  350; 
68  Am.  Dec.  73,  note,  p.  86;  Baxter  v.  Lan- 
sing, 7  Paige  (N.  Y.)  S50.  An  assignment 
may  be  absolutely  prohibited,  because  an 
owner  of  premises  has  the  right  to  select 
bis  tenant  and  stipulate  against  the  transfer 
of  a  term  he  grants  except  with  his  approval. 
A  breach  of  this  stipulation  cannot  be  com- 
pensated in  damages,  as  a  failure  to  pay 
rent  when  due,  or  perform  various  other 
covenants,  may  be;  nor  does  it  fall  within 
any  of  the  rules  according  to  which  equity 
will  relieve,  as,  of  course,  against  a  for- 
feiture.   Northcote  v.  Dyke,  Amb.  513 ;  Davis 
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V.  Werit,  12  Ves.  Jr,  475;  Sanders  v.  Pope, 
12  Vet  Jr.  282;  Hill  v.  Barclay,  18  Ves. 
Jr.  56;  Griggs  v.  Landls,  supra,  note,  p.  86; 
Lundin  v.  Schoeffel,  167  Mass.  465,  45  N.  E. 
933.  It  follows  respondents  do  not  present  a 
case  for  relief  on  the  ground  that  equity 
courts  have  Jurisdiction  to  set  aside  for- 
feitures— a  Jurisdiction  ranged  under  the 
head  of  Accident,  on  the  ancient  theory  that 
defaults  in  the  payment  of  money,  or  per- 
formance of  other  conditions,  were  due  to  ac- 
cidental hindrances,  which  is,  of  course,  com- 
monly a  fiction,  yet  nevertheless  the  classifi- 
cation is  maintained.  Bat  a  forfeiture  of  a 
leasehold  term  or  other  property  brought 
about  by  fraud  of  the  party  seeking  to  avail 
himself  of  it  or  by  mistake,  or  even  accident 
in  the  genuine  sense,  will  be  set  aside,  though 
the  forfeiture  may  be  of  a  kind  which,  in 
general,  courts  of  equity  do  not  relieve 
against;  that  is,  when  there  is  no  special 
fact  to  make  the  case  one  of  fraud,  accident, 
or  mistake,  which  are  in  themselves  sources 
of  equity  Jurisdiction  as  well  in  cases  of  for- 
feiture as  in  other  instances.  South  Penn 
Oil  Co.  v.  Bdgell,  48  W.  Va.  348,  37  S.  E. 
596,  86  Am.  St.  Rep.  43 ;  Baxter  v.  Lansing, 
7  Paige  (N.  Y.)  350;  Sheets  v.  Selden,  7 
Wall.  416,  19  L.  Ed.  166;  Hill  v.  Barclay, 
supra;  Bracebrldge  v.  Buckley,  2  Pierce,  R. 
200.  In  New  York  Life  Ins.  Co.  v.  Rector, 
etc,  St.  George's  Parish,  12  Abb.  N.  C.  (N. 
Y.)  50,  It  was  said  all  the  authorities  agree 
an  honest  mistake  or  ignorance  of  the  facts 
is  good  ground  for  equitable  Interference 
against  a  forfeiture;  and,  of  course,  the  case 
for  relief  must  be  stronger  if  fraud  appears. 
Henry  v.  Tupper,  29  Vt  338,  and  Bansome 
V.  Bentley,  4  Brown,  Ch.  415.  The  facts  be- 
fore us  reveal  dislngenuons  conduct  on  the 
part  of  appellant,  which,  if  not  inspired  by 
a  fraudulent  motive,  will  work  a  fraud 
on  the  Klnsella  Company  If  its  consequences 
are  not  obviated.  Appellant  was  watching 
for  an  opportunity  to  forfeit  the  Klnsella 
Company's  term  in  order  to  get  a  larger 
rental;  a  fact  that,  if  not  admitted  point 
blank,  is  hardly  denied,  and  of  which  the 
testimony  leaves  no  doubt  In  July,  when  a 
change  in  the  stockholders  of  the  Klnsella 
Company  took  place,  but  Its  occupancy  con- 
tinued, appellant's  directors  took  under  ad- 
visement the  expediency  of  declaring  a  for- 
feiture and  referred  the  question  to  their 
attorney.  At  the  same  time  they  declared 
it  was  the  sense  of  those  members  present  at 
the  meeting  that  consent  would  be  refused  to 
an  assignment  of  the  term.  This  is  an  Im- 
portant circumstance;  for  It  proves  the 
policy  to  be  pursued  in  regard  to  permitting 
a  transfer  of  the  lease  If  It  should  be  re- 
quested was  settled.  But  when  a  request 
was  made  In  the  early  part  of  September, 
instead  of  notifying  the  officers  of  the  Klnsel- 
la (Company,  who  were  likewise  the  officers 
of  the  Front  Shoes  CJompany,  that  con.sent 
would  not  be  given,  appellant's  officers  de- 
ferred an  answer  from  time  to  time  on  the 
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plea  that  the  matter  would  have  to  be 
decided  by  the  board  of  directors,  though 
the  board  bad  decided  It  two  months  be- 
fore. Meanwhile  its  president  and  one  of 
its  directors  led  the  officers  of  the  two  shoe 
companies  to  believe  consent  would  be  grant- 
ed, and  stood  by  while  the  shoe  companies 
continued  to  make  valuable  improvements 
and  incur  exiiense  in  changing  the  names  on 
the  signs,  labels,  and  cartons.  WhUe  these 
changes  were  going  on,  appellant's  board  of 
directors  told  its  secretary  to  try  to  effect 
a  compromise,  but  not  to  declare  a  forfei- 
ture; that  is,  to  give  no  notice  to  the  Kln- 
sella  Company  the  lease  would  be  forfeited 
because  of  a  change  of  occupancy.  The  so- 
called  compromise  to  be  attempted  was  no 
compromise  with  the  Kinsella  Company  as 
lessee  at  all,  but  an  effort  to  Induce  the 
Front  Shoes  Company  to  pay  |1,800  a  year 
more  rent  It  thus  appears  that  during  the 
time  appellant  was  postponing  an  answer  to 
the  shoe  companies  regarding  permission  to 
assign  the  lease  it  was  negotiating  for  more 
rent,  and,  without  protest  or  disapproval, 
was  allowing  said  companies  to  do  the  very 
acts  for  which  It  asserted  the  lease  had  be«i 
forfeited.  A  forfeiture  was  not  afterward 
formally  declared  until  appellant  realized 
it  could  get  no  higher  rent  from  the  Front 
Shoes  Company;  bat  Taylor's  testimony 
shows  appellant  intended  all  along  to  do  this 
as  a  last  resort,  and,  according  to  the  pur- 
pose revived  on  in  July,  to  refuse  consent 
to  an  assignment  This  being  true,  its  of- 
ficers who  bad  In  charge  the  duty  of  ar- 
ranging with  the  Kinsella  Company  were 
guilty  of  double  dealing  in  giving  vague 
assurances  that  an  assignment  would  be  per- 
mitted and  doing  nottilng  while  the  tenant 
acted  on  the  faith  of  these  assurances.  We 
attach  little  weight  to  appellant's  consent  in 
July  to  a  display  of  signs  bearing  the  names 
of  various  corporations,  though  this  consent 
tended  to  encourage  the  belief  that  it  cared 
nothing  about  the  name  in  which  the  business 
was  conducted.  Without  said  circumstance, 
there  is  ample  evidence  to  prove  appellant's 
behavior  would  damage  the  Kinsella  Com- 
pany If  the  lease  should  be  terminated  be- 
cause of  what  the  latter  company  did  toward 
putting  another  company  in  possession, 
though  perhaps  this  amounted  to  an  assign- 
ment of  the  lease.  Dickinson  Co.  v.  Fitter- 
ling,  69  Mhm.  162,  71  K  W.  1030;  Jones,  L. 
&  T.  {  442,  p.  503.  If  a  lessor  would  forfeit 
the  term  for  breaches  of  contract  by  the 
lessee,  lie  must  be  prompt  in  his  declaration 
of  forfeiture  after  he  learns  of  the  breach- 
es, and  cannot  hold  his  decision  in  reserve 
to  speculate  for  some  advantage  to  himself, 
while  he  suffers  the  tenant  to  incur  expense 
in  the  belief  that  he  will  not  be  disturbed. 
18  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  pp.  382, 
383,  and  citations  In  notes ;  Garnhart  v.  Fin- 
ney, 40  Mo.  440,  03  Am.  Dec.  303 ;  Hawes  v. 
Favor,  161  111.  440,  43  N.  E.  1076. 
2.  One  of  the  propositions  mainly  relied 


on  by  appellant  is  lade  of  equity  in  the  peti- 
tion. The  point  of  this  contention  is  that  it 
omits  to  allege  a  forfeiture  occurred  under 
the  law  in  consequence  of  the  acts  of  re- 
spondents which  caused  the  forfeiture  to  be 
declared.  It  is  said  the  petition  ought  to  al- 
lege Bufficinit  breaches,  and  also  that  the 
term  was  not  only  declared  forfeited  because 
of  them,  but  actually  was  forfeited.  In  this 
connection  we  are  cited  to  cases  supposed  to 
sustain  appellant's  proposition.  Wame  v. 
Wagenor  (N.  J.)  16  AtL  307;  Graham  t. 
Carondelet,  33  Mo.  262.  Appellant,  of  course, 
insists  a  valid  forfeiture  occurred  and  there- 
fore relief  should  be  denied,  but  insists,  too, 
it  should  be  denied  because  the  petition  does 
not  say  in  so  many  words  it  occurred.  The 
petition  states  the  facts  leading  to  the  at- 
tempted forfeiture  as  we  have  recited  them, 
and  avers  appellant's  board  of  directors  de- 
clared the  lease  forfeited  by  a  onanimons 
vote  on  October  17,  1906,  on  the  18th  served 
respondents  with  notice  of  the  declaration, 
and  later  took  steps  to  oust  them  from  the 
premises.  Where  relief  is  sought  from  a 
court  of  equity  against  a  forfeiture  of  the 
kind  equity  relieves  against  merely  on  proof 
that  it  has  happened,  such  as  one  for  failing 
to  pay  money  when  due.  It  may  well  be  that 
a  complainant  should  state  in  his  petition  for 
relief  a  forfeiture  had  occurred.  And,  If  the 
petition  shows  the  tenant  had  done  nothing 
on  his  own  motion,  or  by  inducement  of  the 
lessor.  In  breach  of  a  condition  as  In  Wame 
V.  Wagenor,  supra,  the  complainant  would 
present  a  case  wherein  the  legal  ronedy 
is  entlr^y  adequate;  or  if  en  fttempt  to 
declare  a  forfeiture  was  abortive  because  of 
the  omission  of  prescribed  steps,  and  the 
whole  matter  is  shown  of  record  and  is 
plainly  void  and  casts  no  cloud  on  the  com- 
plainant's title,  there  is  no  occasion  for  re- 
course to  chancery.  But  these  rules  cannot 
be  applied  where  the  complaining  lessee 
stetes  acts  committed  by  him  which,  without 
more,  would  Justify  a  forfeiture;  but  as- 
sails the  validity  of  a  declaration  of  forfei- 
ture based  on  said  acts,  on  the  ground  that 
he  was  led  into  doing  them  by  the  artifice  of 
the  lessor.  Fraud  defeats  what  would  other- 
wise be  valid,  and,  though  there  may  have 
been  a  de  facto  transfer  of  the  lease  which 
would  have  Justified  appellant  In  ending  the 
term  if  it  had  done  right  Itself,  the  attempt 
to  end  It  was  invalid  if  appellant's  behavior 
induced  the  Kinsella  Company  to  let  another 
tenant  into  possession.  In  this  event  said 
company,  in  seeking  relief  against  a  possible 
loss  of  its  term  and  ouster,  and  at  least  a 
cloud  on  Ite  leasehold,  as  consequences  of  ap- 
pellant's declaration,  was  not  bound  to  aver 
a  forfeiture  bad  happened;  in  other  words, 
that  the  declaration  was  warranted.  This 
was  the  essential  Issue  in  dispute,  and  it  was 
enough  to  confess  the  acts  on  which  appel- 
lant proceeded,  and,  in  avoidance  of  their 
effect,  allege  behavior  of  appellant  which  in- 
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duced  them  and  sufficed  to  deprive  Its  dec- 
laration of  validity. 

3.  It  1b  further  Insisted  req;>0Ddent8  have 
a  complete  remedy  at  .law  by  setting  up  ap- 
pellant's conduct  as  an  estoppel  in  the  unlaw- 
ful detainer  action  before  the  Justice  of  the 
peace.  It  always  has  been  parcel  of  the  Ju- 
risdiction of  equity  to  relieve  against  for^ 
feitures  and  also  against  fraud,  and  likely 
tills  Jurisdiction  is  not  lost  in  such  a  case  as 
we  have  before  us  because  the  defense  of 
estoppel  is  available  at  law.  But  we  inrefer 
to  put  the  decision  of  this  point  on  the  ground 
that  the  relief  obtainable  by  respondents  In 
the  unlawful  detainer  case  would  be  Inade- 
qoate.  The  Kinsella  Company  is  not  only 
entitled  to  defeat  said  action,  but  to  have 
Its  term  reinstated.  The  evidence  shows  the 
leasehold  is  a  valuable  part  of  its  assets. 
The  declaration  of  forfeiture  casts  a  cloud 
on  its  title  which  cannot  be  dispelled  except 
by  proof  of  facts  in  pais  and  thereby  the 
value  of  its  assets  is  reduced,  and  this  is  good 
ground  of  equity  cognizance.  Blddle  v.  Ram- 
sey, 52  Mo.  153 ;  Tscheider  v.  Blddle,  4  DIU. 
55,  Fed.  Cas.  No.  1^210.  The  decree  might 
have  done  more  than  continue  the  injunction 
against  the  prosecution  of  the  unlawful  de- 
tainer case,  might  have  set  aside  the  declara- 
tion of  forfeiture,  and  have  restored  to  the 
Kinsella  Company  Its  full  rights  under  the 
lease  for  the  remainder  of  the  term,  subject, 
of  course,  to  payment  of  the  accrued  rents, 
which  were  tendered  in  the  petition.  The 
Kinsella  Company  was  entitled  to  that  meas- 
ure of  relief  wbidi  none  but  a  court  of  equity 
can  grant 

Tbe  Judgment  Is  affirmed.    All  concur. 


PARKER  et  al.  v.  BRITTON. 

(St.  Louis  Court  of  Appeals.    Missouri.     Nov. 
S,  1908.) 

1.  New  Tbial  (|  110*)— Gboukds— Jxtdioiai, 

POWEB. 

A  new  trial  may  be  allowed  on  a  ground  not 
assigned  therefor. 

[lU.  Note.— For  other  cases,  see  New  Trial, 
Dec  Dig.  i  110.*] 

2.  N«w  Tbial  (§  91*)— Grounds— 8copb—Mi8- 
XAKB  OF  Counsel. 

In  passing  on  a  motion  for  new  trial,  a 
court  is  not  restricted  to  the  statutory  causes; 
but,  if  a  new  trial  be  allowed  for  one  of  them — 
e.  g.,  a  mistake  of  .counsel — it  should  be  such  a 
mistake  as  the  statute  intends,  and  not  forget- 
fulness  or  neglect. 

[EM.  Note^For  other  cases,  see  New  Trial, 
Cent.  Dig.  |  184;   Dec.  Dig.  {  91.*] 

3.  Appbal  AND  Bbbob  (S  977*)— Discbetion 
oi"  Lowjs  CouBT— Nbw  Tbial. 

Trial  judges  have  a  very  wide  discretion  to 
grant  new  trials  to  accomplish  justice,  and  their 
ordeia  will  not  be  reversed,  unless  abuse  of 
discretion  plainly  appears. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  3860-3876;  Dec.  Dig.  t 
077.*] 


4.  Appeal  and  Ebbob  (t  977*)— Review— Ob- 
debs  Respecting  New  Tbial. 

Appellate  courts  are  less  disposed  to  reverse 

orders  grantlDg;  new  trials  than  orders  refusing 

them.  • 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig,  S{  8860-3876;    Dec.  Kg.  { 

977.*] 

6.  Attobnet  and  Client  (8  88*)— Attobnet's 
Nbglbct— Client's  Rebponsibilitt. 

An  attorney's  neglect  is  in  law  the  client's. 
[Ed.  Note.— For  other  cases,  see  Attorney  and 

Client,  Dec.  Dig.  i  88.*] 

6.  New  Tbial  (|  91*)— Right  to— Ovebsiqht. 
It  was  an  abase  of  discretion  to  allow 
plaintiffs  a  new  trial  on  a  nominal  verdict  In 
their  favor,  to  enable  them  to  offer  evidence, 
forming  a  basis  for  material  recovery,  which 
was  omitted  through  their  counsel's  mistake  or 
oversight,  where  defendant  was  not  responsible 
for  the  oversight,  and  would  be  nut  to  expense 
and  inconvenience  by  a  new  trial'. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  I  186;  Dec.  Dig.  i  91.*] 

Appeal  from  St.  Louis  Circuit  Court ;  Jesse 
A.  McDonald,  Judge. 

Action  by  D.  H.  Parker  and  others  against 
D.  H.  Brltton.  EVom  an  order  granting 
plaintifTS  a  new  trial  on  a  nominal  verdict 
defendant  appeals.  Reversed  and  remanded, 
with  directions. 

Henry  B.  Davis,  for  appellant  W.  H. 
Douglas,  for  respondents. 

OOODE,  J.  This  appeal  was  taken  from  an 
order  of  the  circuit  court  granting  a  new 
trial  to  reqxkndents.  The  action  was  Institut- 
ed by  attachmoit  and  the  attachment  was 
sustained  on  the  ground  of  appellant's  non- 
residence  in  this  state,  he  being  a  citizen  of 
the  state  of  Louisiana.  On  August  10,  1906, 
he  and  respondents,  who  are  also  citizens 
of  Louisiana,  and  real  estate  agents,  entered 
into  a  contract  by  which  he  intrusted  to 
them  the  sale  of  the  merchantable  timber,  cy- 
press, Cottonwood,  and  ash  oh  about  5,000 
acres  of  land  in  that  state  for  the  price  of 
$40,000  net  to  appellant  respondents  to  have 
for  their  commission  whatever  excess  of  that 
price  was  obtained.  It  was  further  stipulat- 
ed appellant  himself  might  deal  with  any 
party  to  whom  respondents  had  not  previous- 
ly submitted  a  proposition,  and  in  case  he 
sold  to  a  party  whom  they  had  Introduced, 
their  commission  should  be  as  above  stated, 
unless  the  price  fell  below  $42,500,  In  which 
contingency  the  commission  should  be  5  per 
cent  of  the  price.  The  petition  alleges  re- 
spondents began  a  negotiation  for  the  sale  of 
the  timber  with  C.  F.  Liebke,  Informed  ap- 
pellant of  the  fact  Introduced  him  to  the 
purchasing  agents  of  Liebke,  when  appellant 
took  up  the  negotiation  in  person,  and  sold 
to  Liebke  for  $31,500,  whereby  respondents  be- 
came entitled  to  a  commission  of  $1,575.  In 
hlB  answer  appellant  admitted  the  execution 
of  the  contract  but  denied  the  other  aver- 
ments of  the  petition.  Respondents  gave 
proof  that  they,  through  their  agent  in  St 
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LonlB,  drew  the  attention  of  Llebke,  or  rather 
the  Llebke  Hardwood  Lumber  Company,  to 
the  timber,  and  introduced  Kirk,  purchasing 
agent  of  said  company  in  Louisiana,  to  ap- 
pellant ;  and  a  letter  written  by  appellant  to 
respondents'  attorney,  under  date  of  October 
30,  1906,  was  put  in  evidence,  from  which  it 
may  be  Inferred  appellant  sold  the  land  to 
the  Llebke  Company.  At  the  conclusion  of 
the  testimony  verdict  and  Judgment  for  one 
cent  damages  were  rendered  in  favor  of  re- 
spondents, who  filed  a  motion  for  new  trial 
on  certain  grounds  we  will  not  recite,  be- 
cause no  point  Is  made  about  them  on  the 
appeal.  The  motion  passed  over  to  the  next 
term  of  court,  and  was  then  sustained,  for 
the  reason  "that  the  cause  should  be  more 
thoroughly  presented  to  the  court  and  a  Judg- 
ment rendered  for  plaintiffs  in  a  substantial 
sum,  or  for  defendant" 

Both  sides  concede  respondents  omitted  to 
prove  the  quantity  of  timber  sold  and  the 
price  received,  thereby  falling  to  afford  any 
way  to  ascertain  what  amount  of  commission 
they  wer^  entitled  to,  that  for  said  omission, 
and  in  order  to  permit  proof  of  the  amount 
of  the  price  received  by  appellant,  the  court 
sustained  the  motion,  and  that  the  only  ques- 
tion  for  decision  is  whether  or  not  this  order 
was  an  abuse  of  the  trial  court's  Judicial 
discretion.  The  ground  on  which  the  new 
trial  was  granted  was  not  one  of  those  as- 
signed In  the  motion ;  but  a  court  may,  If  it 
sees  proper,  go  outside  the  reasons  for  new 
trial  assigned  by  a  defeated  party  and  allow 
It  on  some  other  ground.  Stannard  MUl.  Co. 
V.  Transit  Co.,  122  Mo.  258,  26  S.  W.  704; 
Lovell  V.  Davis,  52  Mo.  App.  342.  Our  stat- 
utes provide  several  causes  for  which  a  court 
may  allow  a  new  trial :  Mistake  or  surprise 
of  a  party  or  his  attorney,  misdirection  or 
mistake  of  a  Jury,  a  finding  contrary  to  the 
court's  direction,  fraud  or  deceit  practised 
by  one  party  on  the  other,  and  perjury  of  a 
witness.  Rev.  St  1899,  f  800  (Ann.  St  1906, 
p.  761).  And  In  this  state  the  court  is  not 
restricted  to  the  causes  enumerated  In  the 
statute.  Leahy  t.  Dougdale,  41  Mo.  617. 
But  if  a  new  trial  is  allowed  for  one  of  those 
causes,  say  a  mistake  of  counsel,  as  in  the 
present  case,  it  ought  to  be. such  a  mistake 
as  the  statute  Intends,  and  not  forgetfulness 
or  neglect  Fretwell  v.  Laffoon,  77  Mo.  26, 
30.  In  Bright  v.  Eynon,  1  Burr.  895,  Lord 
Mansfield  said  the  best  general  rule  on  the 
subject  Is  the  one  laid  down  by  Lord  Parker 
in  Reglna  v.  Helston;  1.  e.,  that  a  new  trial 
should  be  granted  for  attaining  the  Justice 
of  the  case.  See,  too,  U.  S.  v.  Merchandise. 
2  Spr.  (U.  S.)  85,  Fed.  Cas.  No.  15,964;  14 
Ency.  PI.  &  Pr.  718.  Trial  Judges  have  a 
very  wide  discretion  to  grant  new  trials  In 
order  to  accomplish  Justice,  and  their  orders 
will  not  t>e  reversed,  unless  an  abuse  of  dis- 
cretion plainly  appears.  Longdon  v.  Kelly, 
51  Mo.  App.  572 ;  Ensor  v.  Smith,  57  Mo.  App. 
588;  Whitsett  v.  Ransom,  79  Mo.  258.  In 
view  of  the  strong  colors  in  which  this  dis- 


cretion has  been  depicted  by  courts  of  re- 
view, our  first  thought  was  that  the  ruling 
of  the  court  Iwlow  in  the  present  case  must 
be  approved,  especially  as  it  allowed  a  new 
trial;  for  appellate  tribunals  are  less  dis- 
posed to  reverse  orders  granting  new  trials, 
and  thereby  leaving  the  controversy  to  be 
examined  again  Judicially,  than  orders  of  re- 
fusal which  foreclose  redress  If  wrong  has 
been  done.  The  defect  of  proof  In  this  cause 
must  be  charged  against  respondents  them- 
selves or  their  attorneys,  and  in  either  event 
the  result  Is  the  same,  because  the  neglect 
of  their  attorneys  Is,  In  law,  their  own.  Ble- 
blnger  v.  Taylor,  64  Mo.  63,  66.  Yet  our  Im- 
pression was  that  a  trial  court's  discretion 
included  the  right  to  allow  another  trial  If 
Justice  had  miscarried  on  account  of  the  over- 
sight of  counsel,  as  Indeed,  has  been  decided 
in  some  states.  Greene  v.  Farlow,  138  Mass. 
146;  Brock  v.  Railroad,  65  Ala.  79;  and  see 
on  this  point,  also,  14  Ency.  PI.  &  Pr.  p. 
732  et  seq.  But  an  examination  of  the  deci- 
sions of  the  appellate  courts  of  this  state 
has  yielded  the  conclusion  that  the  opposite 
rule  prevails  here,  at  least  on  facts  like  tbose 
before  us. 

The  Missouri  cases  cited  supra  declare  as 
strongly  as  those  of  other  Jurisdictions  in 
favor  of  large  power  in  the  trial  court  to 
grant  new  trials,  yet  the  opinions  consisteut- 
ly  condemn  such  an  exercise  of  discretion 
on  the  exact  facts  presented  by  this  appeal ; 
that  Is,  condemn  the  allowance  of  another 
trial  because  of  a  mistake  or  oversight  of 
counsel  for  the  defeated  party.  In  most  of 
the  cases  the  relief  asked  had  been  refused 
by  the  lower  court  and  the  question  on  ap- 
peal was  whether  the  ruling  should  be  up- 
held; but  the  tone  of  the  opinions  would 
deny  power  to  a  trial  court  to  grant  a  new 
trial  for  the  negligent  mistake  or  inadvert- 
ence of  a  party  or  his  counsel  though  the 
party  thereby  had  been  cast  in  heavy  dam- 
ages. Field  V.  Matson,  8  Mo.  686;  Kerby  v. 
Chadwell,  10  Mo.  392;  Austin  v.  Nelson,  11 
Mo.  192;  Webster  v.  McMahan,  13  Mo.  582; 
Jacob  V.  McLean,  24  Mo.  40;  Rldgley  v. 
Steamboat  27  Mo.  442;  Oehrke  v.  Jod.  59 
Mo.  522;  Bleblnger  v.  Taylor,  64  Mo.  63; 
Fretwell  v.  Laffoon,  77  Mo.  26;  State  v. 
Dreher,  137  Mo.  11,  38  S.  W.  567 ;  Tlttman  v. 
Thornton,  107  Mo.  500,  610,  17  S.  W.  979.  16 
L.  R.  A.  410;  Meyer  v.  Construction  Oo.,  2 
Mo.  App.  599;  Bowman  v.  Field,  9  Mo.  App. 
676;  Miller  v.  Miller,  13  Mo.  App.  591; 
State  v.  Jones,  12  Mo.  App.  93;  Smith  v. 
Wheeler,  27  Mo.  App.  16;  and  see  Hayne, 
New  Trials,  SS  92,  351.  In  moat  of  those 
opinions  the  broad  denials  of  discretionary 
power  to  set  aside  a  verdict  for  mistake  due 
to  carelessness  were  dicta,  because  uttered 
in  cases  where  the  question  was  whether 
discretion  had  been  abused  in  refusing  the 
relief;  but  that  being  conceded,  it  remains 
that  no  support  for  a  discretion  in  the  trial 
court  which  would  Justify  the  ruling  la  the 
case  at  bar  can  be  found  in  any  decision  of 
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tbls  Jurisdiction.  To  show  the  spirit  of  our 
adjudications  dealing  witli  the  subject,  we 
will  quote  a  few  excerpts.  In  State  ▼.  Jones, 
it  was  said:  "It  would  be  difficult  to  state 
with  too  much  emphasis  how  the  stem  se- 
verity of  the  courts  has  generally  compelled 
parties  to  stand  by  the  consequence  of  neg- 
ligent omission,  blundering  or  improper  man- 
agement, by  their  attorneys  In  legal  proceed- 
ings. This  severity  is  generally  Justified  by 
the  most  important  considerations  of  public 
policy,  as  well  as  by  the  plain  demands  of 
Justice,  as  between  the  parties  to  the  cause. 
In  ciTll  cases  the  rule  is  broadly  laid  down 
tbat  'neither  the  Ignorance,  blunders,  nor 
misapprehension  of  counsel,  not  occasioned 
by  the  adverse  party.  Is  a  ground  for  vacat- 
ing a  Judgment  or  decree.'  "  12  Mo.  App.,  loc 
clt.  94.  In  Gerhke  t.  Jod  the  Supreme  Ck>urt 
thus  stated  the  law:  "It  has  been  frequent- 
ly decided  in  this  court  that  the  omission  of 
the  attorney,  spoken  to  in  the  cause  to  plead, 
or  make  the  proper  defense,  cannot  place  the 
application  to  set  aside  the  Judgment  by  de- 
fault upon  more  favorable  grounds  than  if 
the  omission  had  been  on  the  part  of  the 
defendant  himself.  The  attorney  is  the 
agent  of  the  party  employing  him,  and  in  the 
court  stands  In  his  stead,  and  any  act  of 
the  attorney  must  necessarily  be  considered 
as  the  act  of  the  client.  A  different  principle 
would  lead  to  endless  confusion  and  diffi- 
culty in  the  administration  of  Justice."  S9 
Mo.,  loc.  cit  522.  In  a  case  of  extreme  hard- 
ship wherein  a  man's  life  was  at  stake,  this 
conrt  ventured  to  reverse  the  trial  court  for 
refusing  a  new  trial,  when  from  gross  in- 
competence defendant's  counsel  had  failed 
to  present  his  defense  to  the  Jury.  The  point 
was  raised  in  the  Supreme  Conrt  in  a  sim- 
ilar case,  and  the  ruling  of  this  court  was 
criticised  as  unwarranted  by  any  precedent 
and  as  bad  law,  and,  besides,  the  conrt  said: 
"We  are  not  to  be  understood  as  consenting 
that,  even  If  there  had  been  negligence  or 
want  of  skin,  it  would  have  afforded  any 
ground  for  reversal.  The  neglect  of  any  at- 
torney is  the  neglect  of  his  client  in  respect 
to  the  court  and  his  adversary.  The  deci- 
sions are  too  numerous  to  cite;  but  their 
tmlform  tenor  is  to  the  effect  that  neither 
Ignorance,  blunders  nor  misapprehension  of 
counsel,  not  occasioned  by  his  adversary,  is 
ground  for  setting  aside  a  Judgment  or 
awarding  a  new  trial.  The  rule  is  founded 
upon  the  wisest  public  policy.  To  permit 
clients  to  seek  relief  against  their  adversar- 
ies upon  the  alleged  negligence  or  blunders 
of  their  own  attorneys  would  open  the  door 
to  collusions,  and  would  lead  to  endless  con- 
fusion In  the  administration  of  Justice.  The 
business  of  the  courts  cannot  be  conducted 
on  any  other  terms  than  that  parties  must 
be  held  by  the  acts  of  their  attorneys  in  thelf 
behalf  in  causes  in  which  they  are  author- 
ised to  appear,  and  In  the  absence  of  fraud, 
leaving  the  client  to  his  remedy  against  the 


attorney  for  his  negligence."    137  Mo.,  loc. 
dt  23.  38  S.  W.  570. 

The  question  In  hand  has  been  determined 
in  two  instances  at  least,  where  the  lower 
courts  had  granted  new  trials,  and  the  rul- 
ings were  reversed.  In  Fretwell  v.  Laffoon, 
supra,  tbls  was  done,  though  the  hardship 
of  the  verdict  appealed  strongly  for  relief. 
Laffoon  was  garnished  as  debtor  of  Daniel 
Hlbler,  against  whom  Judgment  had  been 
given.  In  answering  the  interrogatories  pro- 
pounded to  him  as  garnishee  he  or  his  coun- 
sel negligently  stated  he  had  executed  cer- 
tain notes  to  Daniel  Hlbler,  and  on  this  an- 
swer Judgment  went  against  him.  In  truth 
the  notes  had  been  executed,  not  to  Daniel 
Hlbler,  but  to  Samuel  Hlbler.  Hence  Laf- 
foon owed  Daniel  Hlbler  nothing,  and  on 
this  ground  a  new  trial  was  granted  by  the 
lower  court.  The  Supreme  Court  held  erro- 
neously. The  opinion  says.  Inter  alia,  in  de- 
fining what  Is  meant  in  the  statutes  by  mis- 
take as  ground  for  a  new  trial:  "A  party 
who  by  mistake  of  his  attorney  pleads  a  plea 
which  does  not  cover  his  defense  or  correctly 
present  his  case  cannot,  after  Judgment 
against  blm  on  his  own  admissions,  set  the 
verdict  aside,  and  obtain  leave  to  amend 
bis  plea.  McNelsh  v.  Stewart,  7  Cow.  (N.  Y.) 
474.  And  there  are  no  more  favors  to  be 
shown  in  this  regard  to  a  garnishee  than  to 
any  one  else.  He  stands  upon  the  same  foot- 
ing, and  must  pay  the  same  penalty  for  his 
negligence.  Inadvertence,  or  forgetfulness  as 
any  other  defendant  whatsoever."  77  Mo., 
loc.  clt  82,  S3.  The  Supreme  Court  consid- 
ered the  scope  of  a  trial  court's  discretion 
to  grant  new  trials,  and  the  effect  of  the 
discretion,  on  the  case  under  review.  It  ap- 
proved and  adopted  the  views  expressed  by 
the  Supreme  Court  of  New  York  in  People 
V.  Superior  Court,  6  Wend.  (N.  Y.)  114, 
wherein  the  extent  of  the  discretion  of  courts 
of  first  instance  to  grant  new  trials  was  con- 
sidered at  length,  and  the  result  declared 
tbat  the  discretion  did  not  exist  when  set- 
tled and  well-defined  principles  stood  in  the 
way  of  allowing  a  second  trial,  and  that 
those  principles  were  "that  a  party  is  bound 
and  presumed  to  tcnow  the  general  leading 
points  which  will  be  litigated  In  his  case; 
that  if  he  omits  to  procure  evidence,  which 
with  ordinary  diligence  he  might  have  pro- 
cured, in  relation  to  those  points,  upon  the 
first  trial,  his  motion  for  a  new  trial  for  the 
purpose  of  introducing  such  testimony  shall 
be  denied.  If  the  newly  discovered  evidence 
consists  merely  of  additional  facts  and  cir- 
cumstances going  to  establish  the  same 
points  which  were  principally  controverted 
before,  or  of  additional  witnesses  to  the  same 
facts  and  circumstances,  such  evidence  is 
cumulative,  and  a  new  trial  shall  not  be 
granted."  5  Wend.,  loc.  dt  127.  The  point 
determined  was  that  negligent  failure  to 
procure  and  introduce  Important  evidence 
was  no  ground  for  a  new  trial,  and  so  the 
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<-ourts  of  this  state  have  always  held.  May- 
or r.  Burns,  114  Mo.  426,  19  S.  W.  1107,  21 
S.  W.  72&  If  carelessly  omitting  to  procure 
essential  evidence  In  advance  Is  no  cause 
to  set  aside  a  judgment,  omitting  to  Intro- 
duce it  when  it  Is  at  hand  is  less  cause.  And 
Fretwell  t.  LatToon,  deciding  a  negligent 
oversight  of  a  party  or  counsel  at  the  trial. 
Is  no  good  ground  to  disturb  the  judgment 
In  Smith,  etc.,  Co.  t.  Wheeler,  a  new  trial 
had  been  allowed,  the  opinion  says,  because 
the  plalntlfTs  attorney  and  agent  was  mis- 
taken and  surprised,  and  because  one  of  the 
witnesses  made  a  mistake  in  his  testimony. 
The  plnlntlfTs  attorney  In  a  replevin  case 
had  negligently  relied  on  a  statement  of  the 
opposing  counsel,  and  had  failed  to  procure 
essential  testimony  to  prove  the  property  re- 
plevied was  the  same  as  that  described  in 
the  mortgage  on  which  plaintiff  relied  for 
right  of  possession.  It  appeared  no  fraud 
had  been  practiced,  and  the  order  for  a  new 
trial  was  reversed.  Those  authorities  are 
directly  in  point.  In  the  present  case  re- 
spondents' commission  depended  on  the  price 
aiH>eIlant  received  for  the  timber.  This  be- 
ing true,  proof  of  the  price-  was  obviously 
necessary  to  a  substantial  recovery,  and 
must  hare  been  careletnly  omitted.  We  wish 
to  to  no  further  than  we  must  under  con- 
trolling authorities  toward  clrcnmacrlblng 
the  right  of  trial  courts  to  allow  new  trials, 
And  therefore  leave  at  large  the  qoestiaa  of 
whether  Instances  of  neglect  or  mistake  ot 
<.-«unsri  might  not  occor  to  Jnstlty  setting 
•8i«te  the  rerdlct.  Appellant  lives  In  a  dis- 
tant statsw  and  would  be  pat  to  ocpense  and 
tT««b)e  In  attending  another  trial,  and  might 
he  pre}«Mll(«d  tn  his  rli^ts  It  he  did  not  at- 
tend. His  def«Hise  goes  to  the  mnits.  tor  he 
denies  mpoodeitts  indoced  the  sale.  He  was 
ta  Bowlse  to  biane  fM'  neiMMtdentsr  tallore 
i«  Btake  out  a  esse  at  the  first  trial,  and  we 
v'annvtt  say  the  hardship  which  will  be  visit- 
ed tva  thtNBt  ts  s«  «Mier<HB  that  the  hardship 
«<f  i««]ulrlu$  ap(«eilant  to  ciivue  to  court  again 
«r  sttbratt  t»  a  trial  In  his  abewnce  ought  to 
he  «>vert<.v):<<d.  Is  oth«r  words,  the  draim- 
sntwvs  «f  the  present  case  do  not  presMit  an 
<«:u'.tT  <«f  pe^ruIiAT  stiwngth  In  favor  of  ic- 
st^vadeats. 

Tbe  ;odjps>N>t  Is  iweiaeJ.  and  the  csose 
nrcsMr:>>l.  with  a  diiectKw  t»  the  <\Mnt  to 
JVC  «$.*.r3e  the  M>Vr  fMr  a  new  trial  and  enntr 
.••.xl^."*r.t  *»  t>w;y>s>.V=»  ia  SMWdsnce  with 
::je  xvrd^-t.    AU  <v«a». 


:vrrKXATic>SAi.  rank  t.  experlk 

•St.   Lv<>..s  O.virt  .-f  A-nvhIs.     M'aKCii.     CVt. 

;'.     :  f.i  Vi-.:-«TST— Nasv**  or  v"'*!- »:*::.-» 


be  being  neither  payee  nor  indorsee,  continues 

until  overthrown  by  clear  and  convincing  proof. 

[Eld.   Note. — For   other   cases,   see   Bills  and 

Notes,   Cent  Dig.   {(  642,  5S0;    Dec   Dig.  | 

2.   BnXS  AND   NOTIS   (t  242*)— iKDOBSElfENT 

BsroBK  Delivebt— Natube  or  Obuoatioh 

—Estoppel. 

That  in  extending  interest  on  a  demand  note 
pa^ble  to  a  bank  a  clerk  computed  interest 
from  the  date  thereof,  and  that  defendant's 
name  was  entered  on  the  ledger  under  the  head- 
ing "IndorserSk"  does  not  estop  the  bank  to 
•bow  that  the  note  did  not  become  an  obligation 
In  Its  hands  until  after  its  date,  and  that  de- 
fendant signed  as  a  maker  and  not  an  indoraer. 
where  the  clerk  probably  overlooked  the  date  of 
discount  and  looked  only  to  the  date  for  data 
in  computing  interest  and  where  it  appears 
that  all  names  written  on  the  back  of  a  note 
discounted  were  entered  under  the  heading  "In- 
dorsed," whether  makers  or  indorse  rs. 

[EM.   Note.— Fter  other  cases,   see   Bills   and 
Notes.  Dec.  Dig.  (  2iZ*] 

S.  Bnxs  and  Notes  Q  04*)— Whkh  Effect- 

rvx— Deuvebt. 

Ordinarily  a  note  is  presumed  to  take  ef- 
fect from  its  delivery  to  the  payee,  bat  deliveiy 
of  a  note,  like  other  matters  in  pais,  is  ex- 
plainable, and  if  it  is  nnderstood  that  something 
else  la  to  be  done  before  the  note  becomes  bind- 
ing, as  that  the  maker  shall  give  certain  security, 
procars  another  signer,  etc,  the  delivery  does 
not  bind  nntii  performanee  of  the  conditionaL 

[Ed.   Note.— For  other  cases,  see   Bills  and 
Notes.  Cent  Dig.  i  104;  DeeTDig.  i  64.*] 

4.  BniS  ARO  NotSB  a  242*)— AOCBFTAHCB  or 
NOTS— BTIOKNCB. 

Hist  a  note  thoogh  dated  Jannary  25th  was 
■ot  diseoosted  nntil  Febroary  Ist.  and  after 
defendant  had  signed  his  name  theiacn,  is  evi- 
doice  tliat  it  was  not  accepted  bf  the  payee  nntil 
February  1st. 

[Bd.  Note.— For  other  esses,  see  Billa  and 
Notes.  Dee;  Dig.  i  2^*1 

&  Tbiai.  (I  2S5*)  — Iiimsncnoin— OomacNT 

OR   BVIDENCK. 

An  instractioB  in  an  actioa  on  a  note  that, 
since  plaintiira  cashier  was  dead,  defendant 
could  not  testify  to  any  agrecmenti,  etc.  with 
him:  tliat  tlie  fiact  that  defendant's  name  ap- 
pears on  the  back  at  Oe  note  created  moefy 
prima  faoe  eiideace  that  he  signed  as  maker, 
which  cook)  be  lebotted.  etc — was  properly  re- 
fused as  eoBUBCBtlag  on  the  etMeaee. 

(Ed.  Note— For  other  esses,  see  Trial.  Cent 
Dig.  it  539-5IS:  Dec  Dig.  i  23S.*] 

&  Tbiai.  <{  252*>— iNSCsrcBOSS— Sctpqst  bt 

EVIDCXOK. 

An  insTractias  aet  ssppoited  by  eikieuce  is 
properly  Kfased. 
[Ei.  Xtve.— For  other  caaea.  see  THal.  Cent. 
i  Dig.  i  5S*:   D«c  Dig.  i  Sa.»l 

I  T.  TsiAT  (}  3^.S*v— Ixsnrcnoxs. 

j  Ab  i=$;r-.:-Uv<o  chat,  if  defeaJat  did  sot 

'.  write  his  asse  «s  t^  bxe  sonl  osi  sntil  after 

i  it  had  bees  wl-.teroi  by  the  Baker  to  the  payee. 

,  the  rar^e  «v-=i4  bc«  reoorer.  wax  property  re- 

fswd  as  ass=sii^  that   the  haak^  panewsios 

t^f.-'rr  dff<e.iA=t's  sc^aatare  tsi'siiii.lj  ahuv- 

ec  izxi  i^   ac<e  tc».>k  eCcct  heAne  detesdaat 

s..^«c  ;;.  «b««  as  ^^ere  was  1 1  iih  ti  that  the 

r:.s:<  w-ss  i^  .Tyrf>!  w.:^  an  aiAiifisdlin  that  it 

jCvc  'i  rv.v  Ml^  «dfec(  saiil  defmdaat  rigstd  it. 

K«i.  N.-t!f.— r.-i  «her  esses,  see  TtiaL  Oebl 

:V  «  ti:.<-<-JS:    Dec  I>«.  I  »».»1 

Sk  Tsiii  1  2S«5*v— AcTHW  OX  Xan»— Ixsmrc- 


2.»tr.v-:  U.X:.  .i  sie  pajee  af  ;te 
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treated  a  third  person  as  the  8oIe  maker  and 
defendant  as  an  mdoraer,  plaintiff  could  not  re- 
cover, where  the  court  instructed  that,  if  de- 
fendant airned  under  an  agreement  that  he 
should  be  lUible  only  as  an  indorser,  he  was  not 
liable. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  I  706;    Dec.  Dig.  i  296.*] 

Appeal  from  St  Lonls  Circuit  Court; 
Jesse  A.  McDonald,  Judge. 

Action  by  the  International  Bank  against 
George  J.  Bnderle,  Oscar  Prylbll,  and  others. 
From  a  Judgment  of  the  circuit  court  for 
plaintiff,  on  appeal  from  Justice  court,  de- 
fendant Prylbll  appeals.    AfDrmed. 

Frank  B.  Richey,  for  appellant  Carter, 
Collins  &  Jones,  for  respondent 

BLAND,  P.  J.  The  acUon  originated  in  a 
Justice's  court  In  due  course  an  appeal  was 
taken  to  the  St  Louis  circuit  court,  where, 
on  a  trial  de  novo  to  a  Jury,  verdict  and  Judg- 
ment were  for  respondent  The  action  Is 
founded  on  the  following  promissory  note: 

"140.00.  St  Louis,  Mo.,  Jan.  25,  1898. 

"On  demand  after  date  I  promise  to  pay 
to  tlie  order  of  International  Bank  of  St 
Louis,  one  hundred  and  forty  dollars,  for 
value  received,  at  the  International  Bank  of 
St  Louis,  with  Interest  from  date  at  the 
rate  of  eight  per  cent,  per  annum. 
"Geo.  J.  Bnderle, 

"BIghteentb  and  Pine   St" 

The  back  of  said  note  is  in  words  and 
figures  as  follows: 

"Oscar  Prylbll. 

"Feb.  11,  1898,  0S#  Int  added  extending 
note  to  Feb.  26/98. 

"Feb.  28,  1898,  Paid  6.96  on  a/c  of  Prln. 
Int  87^  added  extending  note  to  Mch.  25/9& 

"Mar.  29,  1898,  Paid  6.87  on  a/c  Prin. 
Int  884  added  extending  note  to  Apr.  26/9& 

"May  8,  1898,  Paid  10.88  on  a/c  Prin. 
Int  8(V  added  extending  note  to  May  25/98. 

"June  28,  1898,  Paid  10.80  on  a/c  Prin. 

"June  28,  1898,  Int  1.50  added  to  do  ex- 
tending note  to  July  26/98." 

On  the  trial  respondent  elected  to  proceed 
against  appelant  as  a  maker  of  the  note. 
Appellant  testified  that  be  was  not  in  the  city 
of  St  Louis  on  the  date  of  the  note,  but 
some  days  afterward  be  returned,  was  call- 
ed into  the  bank  by  the  cashier,  who  pro- 
duced the  note,  and  be  then  wrote  bis  name 
across  the  back  of  It;  that  he  received  noth- 
ing from  the  proceeds  of  the  note.  The  note 
ledger  of  respondent  was  produced,  and  the 
note  was  entered  thereon  as  discounted  on 
February  1,  1808.  On  this  ledger,  under  ap- 
propriate headings,  was  entered  the  number, 
date,  amount,  date  of  discount,  etc.,  of  all 
notes  discounted  by  respondent  There  waa 
also  a  column  headed  "Indorsers,"  in  which 
was  written  all  the  names  appearing  upon 


the  backs  of  notes  discounted.  Appellant's 
name  appeared  In  this  column.  The  indorse- 
ment of  February  11,  1898,  "95^  Int  added," 
shows  that  interest  was  calculated  on  the 
note  from  January  26th,  the  date  of  the  note. 
On  this  evidence,  and  the  evidence  that  the 
bank's  ledger  showed  his  name  was  entered 
in  the  column  headed  "Indorsers,"  appellant 
contends  that  his  peremptory  Instruction  (ask- 
ed at  the  close  of  all  the  evidence)  should 
have  been  given.  For  the  reason  the  cashier 
who  presented  the  note  to  appellant  to  be 
signed  or  indorsed  by  him  was  dead  at  the 
time  of  the  trial,  there  was  no  direct  evi- 
dence with  respect  to  the  capacity  in  which 
appellant  wrote  his  name  across  the  back  of 
the  note.  He  being  neither  a  payee  nor  an 
indorsee  of  the  note.  It  Is  conceded  that  pre- 
sumptively, he  indorsed  the  note  as  a  mak- 
er. In  these  circumstances  this  presumption 
continued,  unless  overthrown  by  evidence  that 
appellant  signed  as  an  indorser;  therefore 
the  peremptory  instruction  could  not  have 
been  given,  unless  the  evidencje  to  overthrow 
the  presumption  was  so  clear  and  convincing 
that  no  reasonable  mind  could  come  to  any 
other  conclusion.  The  date  of  the  note  was 
entered  on  the  ledger,  and  in  extending  the 
interest  the  clerk  wbo  made  the  calculation, 
perhaps,  overlooked  the  date  of  its  discount, 
and  looked  only  to  Its  date  for  data  from 
which  to  calculate  the  Interest  on  the  note. 
It  would  therefore  be  unfair  to  hold  the 
bank  absolutely  estopped  to  show,  as  a  mat- 
ter of  fact,  that  the  note  did  not  become  an 
obligation  In  its  hands  until  a  day  subsequent 
to  its  date,  to  wit,  on  the  day  it  was  dis- 
counted, nor  would  the  trial  court  have  been 
Justified  in  holding  that,  because  appellant's 
name  was  entered  on  the  discount  ledger  un- 
der the  heading  "Indorsers,"  the  bank  was 
thereby  estopped  to  deny  that  appellant  did 
not  sign  as  an  indorser,  In  the  face  of  the  evi- 
dence of  the  cletk  who  made  the  entries  In 
the  ledger  that  all  names  written  on  the 
back  of  a  note  discounted  (whether  makerd 
or  indorsers)  were  entered  in  this  column 
and  under  this  heading.  It  Is  further  con- 
tended that,  as  the  evidence  conclusively 
shows  the  note  waa  In  the  bank's  Dossesslon 
for  some  days  before  appellant  wrote  his 
name  on  the  back  of  It,  the  note  took  effect 
before  he  wrote  his  name  on  It,  and  for  that 
reason  he  is  not  bound,  as  no  new  considera- 
tion passed  for  the  purpose  of  obtaining  his 
signature.  Ordinarily,  a  note  takes  effect 
from  the  date  of  its  delivery  to  the  payee, 
and  the  presumption  Is  that  It  takes  effect 
the  moment  it  is  delivered.  But  delivery  of 
a  note,  like  other  matters  In  pais.  Is  subject 
to  explanation,  and  if  a  note  is  delivered  to 
the  payee,  with  the  understanding  between 
the  party  making  the  delivery  and  the  payee 
that  something  else  Is  to  be  done  before  the 
note  becomes  a  binding  obligation,  as  that 
the  maker  shall  give  a  certain  security  for 
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the  payment  of  the  note,  or  that  another 
party  shall  alga  it  as  a  maker  or  an  Indorser, 
the  delivery,  bo  as  to  bind  the  i»artles,  Is  not 
completed  mutU  the  conditions  are  complied 
with.  And  the  fact  that  the  note  in  suit 
was  not  discounted  nntll  February  Ist  Is 
some  evidence  tending  to  show  that  It  was 
not  accepted  by  the  bank  until  the  day  It 
was  discounted,  and  after  appellant  had  writ- 
ten his  name  on  the  back  of  it,  and  we  con- 
dude  that  the  trial  court  did  not  err  In  re- 
fusing appellant's  peremptory  Instruction. 

Appellant  asked,  and  the  court  refused,  the 
following  instructions: 

"(2)  The  court  instructs  the  Jury  that  It  Is 
admitted  by  the  parties  to  this  case  that  the 
cashier  of  the  plaintiff  bank  with  whom  the 
negotiations  between  the  defendant  Pryibil 
and  the  bank  were  had  is  now  dead,  and  the 
court  Instructs  the  Jury  that  by  reason  of  the 
said  death  the  law  win  not  permit  the  de- 
fendant Pryibil  to  testify  In  this  trial  to  any 
conversations,  contracts,  or  agreements  had 
with  him,  the  •said  cashier;  and  the  court 
further  instructs  the  Jury  that  the  fact  that 
Prylbll's  name  appears  on  the  back  of  the 
note  sued  on  creates  what  Is  known  In  law 
as  merely  prima  facie  evidence  that  he  sign- 
ed the  note  as  a  maker  thereof,  but  that  this 
may  be  rebutted  by  the  facts,  circumstances, 
and  evidence  In  the  case;  and  if,  from  all 
the  evidence,  the  Jury  believe  that  the  de- 
fendant Pryibil  put  his  name  on  the  back  of 
the  note  in  evidence,  under  an  agreement  or 
understanding  with  the  cashier  of  the  In- 
ternational Bank  tliat  he,  Pryibil,  should  be 
liable  only  as  Indorser  or  guarantor  or  sure- 
ty and  not  as  a  joint  maker  thereof,  then 
you  will  find  for  the  defendant  Pryibil. 

"(3)  The  court  instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  the  plain- 
tiff, the  International  Bank,  in  the  matter  of 
the  note  sued  on  in  this  case,  treated  and  re- 


garded George  J.  Enderle  as  the  sole  maker 
of  said  note,  and  treated  and  regarded  the 
defendant  Pryibil  merely  and  solely  as  an 
indorser  on  said  note  and  not  as  a  Joint  mak- 
er thereof,  the  Jury  should  find  In  favor  of 
the  defendant  Pryibil. 

"(4)  The  court  Instructs  the  Jury  that  If, 
from  the  evidence,  the  Jury  believe  that  the 
defendant  Pryibil  did  not  write  his  name  on 
the  back  of  the  note  sued  on  in  this  case 
until  after  the  said  note  bad  been  made  and 
delivered  by  George  Enderle  to  tiie  Inter- 
national Bank,  and  that  at  the  time  the  de- 
fendant Pryibil  wrote  his  name  on  the  back 
of  the  said  note  the  said  note  was  In  the  ac- 
tual possession  of  the  said  bank,  then  the 
Jury  should  find  in  favor  of  the  defendant 
Pryibil." 

The  second  Instruction  Is  a  comment  on 
the  evidence,  and  Is  also  predicated  on  facts 
not  In  evidence,  and  for  these  reasons  was 
properly  refused.  No.  4  assumes  that  the 
mere  XKWseBsion  of  the  note  by  the  bank,  be- 
fore appellant  wrote  his  name  on  It,  was  con- 
clusive evidence  that  the  note  took  effect  and 
became  a  binding  obligation  before  appellant 
signed  It,  whereas  there  Is  evidence  tending 
to  show  that  it  was  delivered  to  the  bank  by 
Enderle  to  be  held  by  It  for  appellant's  sig- 
nature, and  was  not  to  take  effect  until  so 
signed.  No.  8  is  substantially  supplied  by 
No.  6,  given  by  the  court,  which  reads  as 
follows:  "(6)  The  court  instructs  the  Jury 
that  If  they  believe  from  the  evidence  that 
the  defendant  Pryibil  put  his  name  on  the 
back  of  the  note  sued  on  In  this  case,  under 
an  agreement  or  understanding  with  the  In- 
ternational Bank  that  he,  Pryibil,  should 
be  liable  thereon  only  as  an  indorser,  then 
the  defendant  Pryibil  Is  not  liable  thereon  In 
this  action,  and  the  Jury  should  find  for  the 
defendant  Pryibil." 

Discovering  no  reversible  error  in  the  rec- 
ord, the  Judgment  is  affirmed.   All  concur. 
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DUNN  (TACKABERKX,  Intervener)  v.  TAY- 
LOR et  al. 
(Supreme  CJourt  of  Texaa.    Nov.  11,  1908.) 

1.  Adverse  Possession  (8  114*)  —  Evidence 
OF  Possession— SninciENCT. 

The  fact  of  possession  of  real  estate,  re- 
lied on  to  establish  adverse  possession  cannot  be 
shown  by  the  testimony  of  a  witness  that,  dur- 
ing the  intervals  of  the  occupancy  by  tenants, 
there  were  care  takers  in  possession  of  the 
premises,  based  wholly  on  the  fact  that  persons 
had  applied  to  him  for  permission  to  occupy  the 
premises,  and  promised  to  do  bo. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  684,  687;  Dec.  Dig.  { 
114.*J 

2.  Advebse  Possession  (i  112*)— Bubden  or 
Pboof. 

A  defendant,  in  trespass  to  try  title,  who 
relies  on  title  by  adverse  possession,  has  the 
burden  of  proving  every  fact  essential  to  his 
defense;  and,  where  he  relies  on  the  occnpancy 
of  successive  possessors,  he  must  show  that  such 
occupancy  was  continuous. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  }  667;   Dec.  Dig.  {  112.*] 

3.  Advebse  Possession  (8  112*)— Continuity 
or  Possession. 

Where  one,  relying  on  title  by  adverse  pos- 
session, admitted  that  breaks  occurred  in  the 
occupancy  of  successive  possessors^  he  must 
show  facts  from  which  the  conclusion  of  con- 
tinnity  might  be  deduced  affirmatively,  and  he 
could  not  ask  the  court  to  assume  that  the 
breaks  were  of  so  short  duration  as  not  to  de- 
feat the  continuity  of  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  88  655,  667;  Dec.  Dig.  < 
112.*] 

4.  Advebse  Possession  (|  46*)— Coniinditt 
OF  Possession. 

Where  one  relied  on  title  by  adverse  pos- 
session, and  showed  that  the  land  had  been  fenc- 
ed and  used  for  a  pasture,  and  had  been  in 
possession  of  tenants,  but  it  appeared  that 
breaks  in  the  occupancy  of  tenants  were  four, 
five,  or  six  months,  or  a  year  in  length,  the 
breaks  were  too  great  to  be  disregarded,  and 
tbey  could  not  be  regarded  as  the  reasonable 
times  allowed  for  changes  of  occupants  so  as 
to  make  the  possession  continuous. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  8  243;   Dec.  Dig.  8  46.*] 

6.  Tbiai,  (8  252*)— Evidence— iNSTBucnoNS— 

Appucabiutt. 

Where,  in  trespass  to  try  title,  defendant 
relied  on  title  by  adverse  possession,  and  show- 
ed that  the  land  had  been  in  possession  of  ten- 
ants, but  did  not  show  the  length  of  the  inter- 
vals between  the  occupancy  of  different  ten- 
ants, the  submission  to  the  jury  of  the  question 
as  to  the  reasonableness  of  such  intervals  was 
not  proper;  an  issue  on  which  there  is  no 
evidence  not  lieing  proper  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  596-612 ;   Dec.  Dig.  8  252.*] 

6.  Advebse  Possession  (8  19*)— Actdai.  Pos- 
session. 

Under  the  statute  making  cultivation,  use. 
or  enjoyment  of  land  essential  to  actual  ana 
visible  appropriation  constituting  adverse  posses- 
sion, the  fact  that  land  was  inclosed  was  not 
sufficient. 

[E^.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  8  101;    Dec.  Dig.  8  19.*] 

7.  Advebse  Possession  (8  46*)— CoNxiNtnTT 
OP  Possession. 

The  necessity  of  the  continuous  use  of 
land  to  create  title  by  adverse  possession  is  not 


affected  by  difficult:^  in  procuring  tenants,  but 
he  who  would  acquire  land  by  limitation  must 
perform  the  conditions  prescribed  by  law. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  8  243 ;    Dec.  Dig.  8  46.»] 

8.  Adverse  Possession  (8  46*)— CoNTiNxmnr 
OF  Possession. 

The  uses  to  which  land  was  put  may  i>e' 
considered,  in  determining  whether  the  interval 
between  the  occupancy  of  different  tenants  was 
only  such  as  might  be  considered  as  the  time- 
reasonably  required  for  a  change  of  tenants. 

[Eld.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  8  243 ;  Dec.  Dig.  8  46.*] 

9.  Adverse  Possession  (8  114*)— Acquisition 
or  Title— Evidence. 

Evidence  held  not  to  show  continuous  pos- 
session of  land  essential  to  create  title  by  ad- 
verse possession,  under  the  10-year  statute  of 
limitation. 

[E3d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  682-690;  Dec.  Dig.  8 
114.*] 

10.  Adverse  Possession  (8  43*)— Continuous 
Possession. 

Where  there  wfts  no  possession  under  a 
recorded  deed  from  the  date  of  its  execution  un- 
til more  than  a  year  afterwards,  wlien  it  was 
recorded,  the  possession  after  the  recording  of 
the  deed  could  not  be  connected  with  prior  pos- 
session so  as  to  establish  title  under  the  five- 
year  statute  of  limitation. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  88  213-218;  Dec.  Dig.  8 
43.*] 

11.  Appeai.  and  Error  (8  1177*)— Disposition- 
or  Case  —  Reversal  —  Necessity  roB  New 
Tbial. 

Where  the  record  Indicates  that  additional 
evidence  may  be  obtained,  the  Supreme  Court 
will  not  render  the  judgment  which  should  have 
been  rendered  in  the  court  below,  but  will  re- 
mand the  cause  for  another  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  8  1177.*] 

12.  Adverse  Possession  (8  19*)— Inolosures 
or  Land — Sufficiency. 

Land  inclosed  on  three  sides  by  a  fence  and' 
on  the  fourth  side  by  a  river,  with  the  l>anks 
of  which  the  fence  connected,  was  sufficiently 
inclosed,  when  the  land  was  in  actual  use,  to 
show  such  an  appropriation  of  it  as  would  sus- 
tain the  defense  of  limitation,  where  such  use 
was  continuous,  subject  to  the  operation  of 
Rev.  St.  1895.  art.  3346,  relating  to  the  posses- 
sion of  land  belonging  to  another. 

[E!d.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  8  101;    Dec.  Dig.  8  19.*] 

13.  Landlord  and  Tenant  (8  18*)  —  Exist- 
ence OF  Relation— Evidence. 

The  relation  of  landlord  and  tenant  may  he- 
shown  by  the  tenant's  acknowledgment  of  the 
tenancy. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  8  18.*] 

14.  Evidence  (8  317*)—Heabsay  —  Declara- 
tions of  Tenant— Possession— Aduibsibil- 
mr. 

The  fact  of  actnal  possession  by  a  tenant 
to  establish  adverse  possession  cannot  be  shown 
by  the  declaration  of  the  tenant  acknowledging 
the  tenancy;    the  testimony  being  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8  1178 ;   Dec.  Dig.  8  317.*] 

15.  Adverse  Possession  (}  113*)  —  Actual 
Possession— Evidence— Admissibility. 

Where  one  claiming  land  by  adverse  pos-ws- 
sion  showed  that  the  land  used  as  a  pasture - 
was  inclosed  on  three  sides  by  a  fence,  and  on 
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the  foarth  side  hj  a  river,  evidence  that  the 
river  was  generally  used  above  and  below  the 
land  aa  a  barrier  for  pastures  was  admissible 
to  show  to  the  owners  of  the  land  that  it  had 
t>een  appropriated  and  used  by  others. 

[EM.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  {  113.*] 

16.  Advebbe  Possession  (S  19*)— Actual  Pob- 
8E8SI0N— Evidence— Admissibii.ity'. 

The  mere  fact  that  a  river,  used  as  a  bar- 
rier on  one  side  of  land  fenced  on  the  other 
sides,  was  not  a  perfect  l>arrier  against  stock 
was  not  conclusive  against  the  claim  of  pos- 
session of  the  land. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  g  101;    I>ec  Dig.  i  19.*] 

17.  Trespass  to  Tbt  Titi^b  (|  39*)— Btidbnob 

— Admissibelitt. 

Where,  in  trespass  to  try  title,  defendant 
relied  on  adverse  possession,  and  connected  him- 
self with  conveyances  in  a  chain  of  title,  it  was 
not  error  to  permit  defendant  to  show  that  a 
deed  in  the  chain  of  title,  dated  January  1,  1901, 
was  in  fact  not  executed  until  almut  the  date 
of  its  acknowledgment  and  record,  June  9,  1903. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Dec  Dig.  (  39.*] 

18.  Advebbe  Possession  (J  19*)— Actcai  Pos- 
session—Statutes—Constbuotion. 

Rev.  St.  1895,  art.  3346,  providing  that  pos- 
session of  land  belonging  to  another,  by  a  per- 
son claiming  5,000  acres  or  more  of  lands  in- 
closed by  a  fence,  in  connection  therewith,  shall 
not  be  peaceable  and  adverse  possession  con- 
templated by  article  3343,  unless  tlie  land  so 
belonging  to  another  shall  be  separated  by  a 
substantial  fence  from  scud  lands  connected 
therewith,  etc.,  when  considered  in  connection 
with  Rev.  St  1896,  arts.  3340,  3342-3345,  3348, 
3349,  prescribing  different  periods  of  limitation, 
article  8343  prescribing  a  10-year  limitation, 
and  defining  peaceable  and  adverse  possession, 
does  not  apply  where  tiie  5-year  statute  is  in 
question,  but  applies  when  the  10-year  limita- 
tion is  claimed  by  such  an  inclosure  as  is  men- 
tioned, and  the  legislation  leaves  unaffected  the 
established  mie  as  to  the  sufficiency  of  posses- 
Bi(A  so  far  as  it  applies  to  claims  ander  the  5- 
year  statute,  and  abrogates  tlie  mle  in  its  appli- 
cation to  the  10-year  statute,  though  tlie  claim 
be  asserted  under  recorded  deeds. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  |  101;    Dec.  Dig.  g  19.*] 

Error  from  Court  of  CItII  Appeals,  Fourth 
Supreme  Judicial  District 

Trespass  to  try  title  by  J.  S.  Taylor  and 
another  against  Frank  Dunn,  in  which  J.  V. 
Tackaberry  intervened,  and  in  wlilch  he  and 
defendant  Frank  Dunn  reconvened  against 
plaintiffs,  and  brought  in  other  parties. 
There  was  a  Judgment  of  the  Court  of  Civil 
Appeals  (107  S.  W.  952)  affirming  a  Judgment 
(or  plaintiffs,  and  defendant  Frank  Dunn 
and  intervener  bring  error.  Reversed  and 
remanded. 

N.  A.  Rector,  for  plaintiffs  in  error.  O.  L. 
Bass  and  A.  0.  Bullitt,  for  defendants  In 
error. 

WILLIAMS,  J.  This  is  an  action  of  tres- 
pass to  try  title,  brought  by  J.  S.  Taylor 
and  bis  wife,  Ella  6.  Taylor,  against  Dunn, 
In  which  Tackaberry  intervened,  claiming 
to  have  purchased  the  title  of  Dunn,  and  in 
which  he  and  Dunn,  for  the  purpose  of  re- 


covering the  land,  reconvened  against  tbe 
plaintiffs,  and  also  brought  in  other  parties 
asserting  ciaims  to  portions  of  it  All  of 
the  other  parties  claimed  under  Mrs.  Tay- 
lor; and  the  controversy  resolved  Itself  Into 
one  l>etween  Tackaberry,  who  had  title  to 
the  land,  unless  It  has  been  lost  by  limita- 
tion, and  tbe  other  parties,  except  Dunn, 
claiming  under  the  5  and  10  year  statutes 
of  limitation.  It  will  therefore  be  conven- 
ient to  refer  to  Tackaberry  as  plaintiff,  and 
to  those  asserting  limitations  tm  defendants. 
The  pleas  of  limitation  were  sustained  by 
verdict  and  Judgment  in  the  district  coort, 
and  from  an  affirmance  by  the  Court  of  Civil 
Appeals  this  writ  of  error  is  prosecuted  by 
Taclraberry  and  Dunn. 

It  will  be  proper  to  take  up  first  the  as- 
signments which  assert  that  there  is  no  evi- 
dence to  sustain  the  verdict  and  Judgment 
Tbe  land  in  controversy  is  640  acres  patented 
to  John  Cummings,  its  western  Ix>undary  be- 
ing the  Nueces  river.  It  appears  that  many 
years  ago  it,  with  other  lands,  was  Inclosed 
by  one  Robert  Hall  In  a  pasture  used  for  graz- 
ing horses,  on  three  sides  by  a  fence  and  on 
the  fourth  side  by  the  river,  with  the  banks 
of  which  the  fence  connected  at  both  ends. 
This  inclosure  is  called  the  Bob  Hall  pasture. 
Hall  made  no  claim  to  tbe  land,  and  finally 
sold  out  his  improvements  to  O.  W.  Cavender. 
On  the  12th  day  of  July,  1882,  one  F.  M.  Mc- 
Caleb  executed  to  Cavender  a  deed  for  tbe 
Cummings  tract,  which  was  recorded  July  18, 
1882.  The  defendants  connect  themselves 
with  this  conveyance  by  deeds  as  follows: 
(1)  F.  BL  McCaleb  to  O.  W.  Cavender,  July 
12,  1882,  recorded  July  18,  1882.  (2)  O.  W. 
Cavender  to  W.  J.  Thornton,  July  81,  ISSe, 
recorded  February  24,  1887.  (3)  W.  J.  Thorn- 
ton and  wife  to  San  Antonio  NaU^al  Bank, 
January  28,  1891,  recorded  January  31,  1891. 
(4)  San  Antonio  NaUonal  Bank  to  M.  T.  Tay- 
lor, February  9,  1898,  recorded  February  21. 
1898.  (5)  M.  T.  Taylor  to  J.  C.  Taylor,  Sep- 
tember 19,  1899,  recorded  October  26,  1900. 
(6)  J.  C.  Taylor  to  Ella  O.  Taylor,  September 
20,  1900,  recorded  October  26,  1900.  (7)  M. 
T.  Taylor  to  Ella  O.  Taylor,  January  1,  1901, 
recorded  June  9,  1903.  (8)  Taylor  and  wife 
to  Nueces  Valley  Irrigation  Company,  Jnly 

1,  1903,  recorded  July  18,  1903.  (9)  Taylor 
and  wife  to  J.  L.  Carr  and  Emma  Carr. 
March  9,  1902,  recorded  March  17,  1902.  (10) 
Emma  Carr,  surviving  wife  of  J.  L.  Carr,  to 
H.  W.  Earnest,  August  13,  1903,  recorded 
same  day.  (11)  Taylor  and  wife  to  M.  A. 
Haas,  August  16,  1904,  recorded  November 

2,  1904.  (12)  Irrigation  Company  to  a  L. 
Bass,  Jnly  15,  1904,  recorded  July  16,  1904. 

Tbe  evidence  of  tbe  different  possessions,  as 
well  as  it  can  be  gathered  from  tbe  very  in- 
definite and  confusing  testimony  of  the  wit- 
nesses, may  I>e  condensed  as  followB:  In  tbe 
fall  of  1882  Cavender  occupied  a  bouse  in 
a  pasture  adjoining  that  In  which  the  Cum- 
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tnlngs  tract  was  Inclosed,  as  stated,  and  not 
long  thereafter  began  the  nse  of  the  latter 
as  a  pasture  for  big  stock,  which  use  be  con- 
tinned  until  be  conveyed  to  Thornton  at  the 
date  of  the  deed  above  given.  Before  that 
date  Thornton  lived  In  and  had  in  use  an- 
other paatnre  further  up  the  river  than  the 
Bob  Hall  pasture,  but  adjoining  it,  and  at 
some  time  not  shown  he  thereafter  used  the 
latter,  also,  for  grazing  purposes,  and  had  It 
so  In  use  when  he  conveyed  to  the  San  An- 
tonio National  Bank.  Whether  or  not  he 
commenced  so  to  use  it  so  soon  after  Caven- 
■der's  occupancy  ceased  as  that  the  posses- 
sion of  the  two  may  be  regarded  as  continu- 
ous and  unbroken  the  evidence  falls  to  show, 
unless  an  Inference  may  be  indulged,  from 
the  situations  of  the  difTerent  i>astures  and 
the  character  of  Thornton's  pursuits  that  he 
put  the  Bob  Hall  pasture  in  use  within  a 
reasonable  time  after  acquiring  it  When  he 
executed  the  conveyance  to  the  San  Antonio 
National  Bank,  Thornton  ceased  to  hold  pos- 
session of  any  character.  The  evidence  as  to 
possession  held  between  the  dates  of  the 
conveyances  from  Thornton  to  the  bank, 
and  from  the  latter  to  M.  T.  Taylor,  comes 
from  the  witness  Vandervoort,  who  In  1893 
was  employed  by  the  bank  as  its  agent  Up- 
on his  testimony  the  defendants  rely  to  show 
possession  by  the  bank  during  the  Interval 
mentioned.  Important  parts  of  it  are  claim- 
ed by  the  plaintiffs  to  have  been  hearsay,  but 
for  the  present  purirase  we  shall  assume  that 
no  proper  objection  was  made  upon  that 
ground,  and  that  the  statement  of  Presnall  to 
wbicb  he  testified  Is  to  be  considered  as  evi- 
dence upon  the  question  as  to  the  continuity 
of  the  possession.  Vandervoort's  testimony 
relates  to  the  possession  of  the  bank  through 
tenants  who  occupied  in  the  following  order: 
Presnall  &  Blocker,  Cavender,  English,  How- 
ell, and  Eardley.  As  to  the  occupancy  of 
Presnall  &  Blocker,  his  earliest  knowledge 
•was  acquired  In  1892,  when  Presnall  told  him 
in  Carrizo  Springs  that  they  had  rented  the 
land  from  the  bank  and  were  in  possession. 
He  does  not  account  for  the  Interval  between 
that  time  and  the  date  of  the  deed  from 
TTbomton  to  the  bank.  He  says  he  thinks 
tbe  bank  bought  Thornton's  cattle  with  the 
pasture,  and  sold  them  to  Presnall  &  Blocker, 
from  which  the  inference  might  possibly  arise 
^bat  the  bank  in  the  meantime  kept  them  In 
the  pasture;  but,  when  interrogated  fmther, 
lie  states  that  he  does  not  know  these  facts. 
The  only  conveyance  from  Thornton  to  the 
"bant  stated  In  the  record  says  nothing  about 
•the  pasture  or  the  cattle,  but  is  for  the  Cum- 
xntng^s  land  only.  His  memory  Is  uncertain 
»s  to  the  duration  of  Presnall  &  Blocker's  oc- 
eupancy.  His  best  recollection  is  that  it  was 
for  two  years,  lasting  from  1892  to  1894, 
but  be  says  it  may  have  been  for  three  years. 
After  Presnall  &  Blocks  left,  the  Cummings 
and  another  tract  were  rented  by  the  wit- 
ness to  Cavender.  This  was  in  1895,  the 
time  of  the  year  not  stated.     Shortly  after 


this  renting  to  Cavender  he  rented  the  re- 
mainder of  the  pasture  to  English.  He  says 
there  were  intervals  between  the  going  out 
of  Thornton  and  the  coming  in  of  Presnall 
&  Blocker  and  between  the  tenancy  of  tbe 
latter  and  those  of  Cavender  and  English, 
the  length  of  which  he  cannot  state,  admit- 
ting that  they  may  have  been  as  great  as 
four,  five,  or  six  months,  or  even  a  year. 
The  witness,  it  Is  true,  states  that  he  bad 
care  takers  in  the  pasture  during  some  of 
the  Intervals,  which  ones  he  does  not  know; 
but  further  examination  elicited  the  state- 
ment that  his  only  knowledge  was  that  per- 
sons applied  to  blm  for  permission  to  occupy 
the  premises,  and  promised  to  do  so  and  to 
take  care  of  them.  Whether  or  not  they 
were  ever  in  possession  he  did  not  pretend  to 
know.  It  is  too  plain  that  the  fact  of  pos- 
session cannot  be  shown  in  this  way.  On 
account  of  the  differences  in  the  dates  at 
which  the  defendants  became  parties  to  this 
litigation  limitation  Is  to  be  counted  In 
favor  of  some  until  November  4, 1903,  and  of 
others  until  May  20,  1906. 

It  seems  plain  that  no  continuous  and  un- 
broken possession  for  10  years  was  shown  af- 
firmatively. The  possession  of  Cavender 
and  Thornton,  even  if  unbroken,  did  not  last 
for  10  years  before  the  latter  conveyed  to  the 
bonk,  and  thereafter  no  continuous  possession 
of  10  years  was  shown.  The  burden  was 
on  the  defendants  to  prove  every  fact  es- 
sential to  their  defense.  Relying  on  the  oc- 
cupancy of  successive  possessors,  they  were 
bound  to  show  that  such  occupancy  was  con- 
tinuous and  unbrcAen.  Overand  v.  Menczer, 
83  Tex.  122,  18  S.  W.  301;  Phillipson  v. 
Flynn,  83  Tex.  584,  19  S.  W.  136.  Admitting 
that  breaks  occurred,  they  are  not  in  a  po- 
sition to  ask  the  courts  to  assume  that  such 
breaks  were  of  so  short  duration  as  not  to 
defeat  the  continuity  of  the  possession.  It 
was  incumbent  on  them  to  show  the  facts 
from  which  the  conclusion  of  continuity  may 
be  deduced  affirmatively.  But  we  think  the 
evidence  affirpiatlvely  Indicates,  at  least, 
that  there  were  Intervals  between  the  pos- 
sessions of  Thornton  and  of  Presnall  ft  Block- 
er, and  between  those  of  the  latter  and  of 
Cavender,  which  were  too  great  to  be  dis- 
regarded as  the  reasonable  times  allowed  by 
the  law  for  changes  of  occupants.  No  deci- 
sion of  this  court  has  ever  held  to  be  imma- 
terial such  lapses  of  possession  as  this  evi- 
dence indicates.  It  was  improper  for  the 
court  to  submit,  as  it  did,  to  the  Jury  the 
question  as  to  reasonableness  of  the  time. 
There  was  no  evidence  from  which  the  Jury 
could  properly  determine  that  only  reason- 
able intervals  occurred,  when  they  could  not 
possibly  know  how  long  those  Intervals  were. 
Whether  It  is  proper  in  any  case,  where  the 
length  of  the  Intervals  is  shown,  to  submit 
such  an  inquiry  to  a  Jury  is  not  the  question. 
It  certainly  is  improper  to  submit  a  question 
which  cannot  be  decided  upon  evidence  ad- 
duced.    We  cannot  admit  the  right  of  the 
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courts  to  require  only  9  or  9%  years  of  con- 
tinuous possession  when  the  law  requires  10, 
and  this  would  be  the  effect  of  overlooking 
gape  of  6  months  or  a  year  between  tenan- 
cies. Of  course,  we  are  not  speaking  of  cases 
In  which,  during  such  intervals,  other  acts 
of  dominion  over  the  land  are  done  upon  It 
by  the  claimant  Here  there  was  nothing  of 
the  kind  so  far  as  the  evidence  shows.  The 
land.  It  is  true,  was  Inclosed,  but  Inclosure 
without  use  is  not  sufficient.  The  statute 
requires  the  cultivation,  use,  or  enjoyment 
of  the  land,  and  this  Is  essential  to  the  "actu- 
al and  visible  appropriation"  which  consti- 
tutes adverse  possession.  The  necessity  for 
this  continuous  use  of  the  land  Is  not  affected 
by  difficulty  In  gettlug  tenants.  He  who 
would  acquire  the  land  of  another  by  limi- 
tation must  perform  the  conditions  under 
which  the  law  permits  him  to  do  so.  Excus- 
es for  nonoccupancy  cannot  be  accepted  as 
the  equivalent  of  possession.  It  is  doubt- 
less true  that  the  uses  to  which  land  is  put 
may  be  considered.  In  determining  whether 
or  not  Intervals  between  the  occupancy  of 
tenants  were  only  such  as  may  be  considered 
as  the  time  reasonably  required  for  the 
change.  When  yearly  crops  are  raised,  it 
may  be  that  actual  occupancy  of  a  tenant 
for  the  time  between  the  harvesting  of  one 
crop  and  the  preparation  for  another  should 
not  be  held  to  be  essential.  In  such  cases 
the  appearances  on  the  land  itself  would 
probably  show  the  purposes  for  which  it  Is 
being  used.  But  the  possession  here  In  ques- 
tion, when  held,  was  not  Itself  of  the  clear- 
est character.  We  think  it  would  have  been 
sufficient  had  it  been  shown  to  have  been 
continuous,  but  it  was  nevertheless  of  a  na- 
ture to  be  easily  abandoned,  and,  at  times 
when  the  land  was  not  grazed,  there  were 
not,  so  far  as  the  evidence  shows,  any  Indi- 
cations of  a  continued  dominion  over  It  We 
must  therefore  hold  that  10-year  limitation 
was  not  shown. 

We  think  it  equally  clear  that  the  facts 
do  not  sustain  the  claim  under  the  five-year 
statute.  No  continuous  payment  of  taxes 
was  shown  for  a  period  of  five  years  prior 
to  1883.  There  was  no  continuous  posses- 
sion of  five  years,  as  we  have  shown,  from 
that  time  nntll  Ebrdley  took  possession, 
which  was  In  December,  1897.  The  five  years 
must  be  counted  from  that  time,  for  the  rea- 
son already  shown  that  Eardley's  posses-slon 
is  not  shown  to  have  succeeded  those  which 
preceded  it  within  proper  time.  The  state- 
ment given  of  the  deeds  under  which  defend- 
ants claim  shows  that  at  no  time  after  Caven- 
der  last  entered  did  any  one  hold  under  a  deed 
duly  registered  for  as  much  as  five  years.  The 
conveyance  from  M.  T.  Taylor  to  J.  0.  Taylor 
vested  the  title  In  the  latter  September  19, 
1899,  less  than  five  years  after  Cavender's 
last  entry,  and  thereafter  the  holding  must 
have  been  under  it  There  was  therefore 
no  possession  under  a  recorded  deed  from 
that  date  until  October  20,  1900,  when  that 


deed  was  recorded,  more  than  a  year  after 
It  was  executed,  so  far  as  the  record  shows. 
Because  of  this  Interval  in  the  registration. 
of  deeds  the  possession  after  October  2r.. 
1900,  cannot,  for  the  poriKwes  of  five-year 
limitation,  be  connected  with  prior  posses- 
sions, and  five  years  did  not  elapse  between 
that  date  and  the  interruption  of  UmltatiOD 
by  suit 

It  is  urged  by  plaintiffs  in  error  that  we- 
should  render  Judgment  in  their  favor,  for 
the  reason  that  the  facts  have  been  fully 
developed,  but  we  cannot  say  that  this  Is- 
true.  The  record  Indicates  that  other  evi- 
dence on  thtf  questions  we  have  discussed 
may  be  obtained,  and  we  think  the  caase 
should  be  remanded  for  another  trial,  wbicb 
makes  It  proper  that  we  determine  some 
other  questions.  As  we  have  already  stated 
we  agree  with  the  Court  of  Civil  Appeals 
that  the  inclosure  by  the  fence  and  the  river 
was  sufficient  when  the  land  was  in  actual  a  e. 
to  show  such  an  appropriation  of  it  as  would 
sustain  the  defense  -of  limitation  If  suib 
use  was  continuous.  This,  however.  Is  su  In- 
ject to  the  operation  of  article  334C,  Rev. 
St,  on  the  claim  of  10-year  limitation,  whicl> 
is  discussed  further  on.  The  relation  of 
landlord  and  tenant  between  the  bank  and 
Presnall  &  Blocker  may  be  shown  by  an  ac- 
knowledgment of  tenancy,  but  the  fact  of  ac- 
tual possession  by  the  tenants,  for  the  pur- 
poses of  limitation,  cannot  be  thus  establish- 
ed. Their  declarations  as  to  that  fact  would 
be  hearsay.  Evidence  that  the  Nueces  river 
was  generally  used  above  and  below  the  Bob 
Hall  pasture  as  a  barrier  for  pastures  was 
admissible,  for  the  reason  that  such  general 
use  of  it  would  Indicate  to  the  owners  of 
land  that  It  was  thus  appropriated  and  ased 
by  others.  The  mere  fact  that  the  river  was 
not  a  perfect  barrier  against  stock  would 
not  be  conclusive  against  the  claim  of  the  ik>s- 
sessor.  Gunter  v.  Meade,  78  Tex.  638,  14  S. 
W.  502.  The  trial  court  did  not  err  in  per- 
mitting the  defendants  to  show  that  the- 
deed  of  M.  T.  Taylor  to  E.  O.  Taylor,  dated 
January  1,  1901,  was  in  fact  not  executed  un- 
til about  the  date  of  its  acknowledgment  and 
record  June  9,  1903.  Had  there  been  no  pre- 
vious conveyance  by  M.  T.  Taylor,  this  evi- 
dence would  have  shown  that  there  had  beea 
continuous  i)08session  for  her  under  her  re- 
corded deed  from  the  bank  until  she  executed 
the  conveyance  to  Ella  G.  Taylor.  As  the 
case  now  appears  from  the  record,  the  evi- 
dence is  unimportant  but  It  may  become 
important  on  another  trial.  The  evidence 
upon  another  trial  may  differ  materially 
from  that  in  the  record.  From  what  we  have 
said  It  follows  that  the  court  should  direct 
a  verdict  for  the  plaintiffs  for  the  land,  unless 
there  is  fuller  evidence  on  the  question  of 
limitation  than  that  in  the  record.  A  dis- 
cussion of  the  instructions  given  at  the  trial 
under  review  would  serve  no  useful  purpose, 
as  we  cannot  know  what  other  evidence  majr 
be  adduced. 
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There  la,  however,  a  question  raised  upon 
•the  following  Instruction,  which  should  be 
decided:  "Prior  to  July  13,  1891,  It  was  not 
important  under  the  10-year  statute  how 
many  acres  of  land  were  contained  in  the  In- 
dosare  embracing  any  land  sought  to  be  held 
by  limitation,  but  on  that  date  a  law  took 
effect  restricting  any  Inclosure  sufficient  to 
antlsfy  the  10-year  statute  to  less  than  6,000 
acres.  It  was  also  provided  by  said  law 
that  poaaeeslon  of  land  belonging  to  another, 
by  a  penoTi  owning  or  claiming  6,000  acres 
of  land  or  more  inclosed  by  a  fence,  In  con- 
nection therewith  or  adjoining  thereto,  shall 
not  be  the  peaceable  and  adverse  possession 
Teqnired  by  the  10-year  statute  of  limitation, 
nnless  said  land  so  belonging  to  another  shall 
be  segregated  and  separated  by  a  substantial 
fence  from  said  lands  connected  therewith 
'or  thereto  adjoining,  or  unless  there  be  ac- 
tual possession  thereof.  However,  where  a 
party  so  in  possession  holds  the  laud  under 
a  deed,  or  deeds,  fixing  the  boundaries  of  the 
possessor's  claim,  and  is  duly  recorded,  such 
peaceable  possession  shall  be  construed  to 
be  coextensive  with  the  boundaries  specified 
In  such  Instrument,  and  the  restriction  of  the 
Inclosure  to  less  than  5,000  acres  does  not 
apply  under  said  10-year  statute  of  limita- 
tion." The  proposition  In  the  instruction 
which  is  controverted  Is  "that  if  the  parties 
claiming  such  limitation  had  a  deed  on  rec- 
ord, it  was  Immaterial  whether  or  not  the 
inclosure  In  which  the  land  In  controversy 
was  located  exceeded  S,000  acres  of  land." 
The  question  arises  upon  the  construction  of 
the  act  of  1881  (Laws  1801,  p.  76,  now  article 
3346.  Rev.  St  1895)  to  connection  with  arti- 
cles SSIO.  3342-3345,  3348,  8349.  Article  3346 
l9  as  follows:  "Possession  of  land  belonging  to 
another  by  a  person  owning  or  claiming  five 
thousand  acres  or  more  of  lands  inclosed 
by  a  fence  In  connection  therewith  or  adjoin- 
ing thereto  shall  not  be  the  peaceable  and 
adverse  possession  contemplated  by  article 
3343,  unless  said  land  so  belonging  to  anoth- 
er shall  be  segregated  and  separated  by  a 
substantial  fence  from  said  lands  connected 
therewith  or  thereto  adjoining,  or  unless  at 
least  one-tenth  thereof  shall  be  cultivated 
And  used  for  agricultural  purposes,  or  used 
for  manufacturing  purposes,  or  unless  there 
be  actual  possession  thereof." 

The  phrase  "peaceable  and  adverse  posses- 
sion" is  common  to  articles  3340,  3342,  3343, 
which  prescribe  the  different  periods  of  lim- 
itation. None  of  these  provisions  prescribe 
wliat  shall  constitute  the  possession  referred 
to.  That  is  done  by  articles  3348  and  3349. 
The  definitions  there  given  of  "peaceable" 
and  of  "adverse  possession"  originally  applied 
to  those  terms  as  used  In  all  the  articles 
fixing  the  different  periods  of  limitation,  the 
flame  tests  determining  the  sufficiency  of  the 
possession  under  all  the  provisions.  This 
-was  true  untU  the  act  of  1891  (article  3346) 


was  adopted.  It  is  still  largely  true,  but  the 
act  referred  to  prescribes  a  special  rule  to 
be  observed  In  applying  the  10-year  period 
In  the  cases  of  which  It  treats.  That  rule  is 
not  made  applicable  to  cases  depending  on 
the  3  and  5  year  periods,  as  appears  from 
the  fact  that  it  Is  expressly  confined  to  pos- 
sessions referred  to  In  article  3343,  which  is 
the  10-year  statute.  Had  It  been  Intended 
to  apply  indiscriminately  to  possessions  as- 
serted under  all  three  of  the  articles,  the 
reference  naturally  would  have  been  either  to 
all  of  them  or  to  articles  3348  and  3349,  In 
which  the  possession  contemplated  in  all  bad 
been  defined.  Hence  it  follows,  as  held  by 
the  Court  of  Civil  Appeals  in  Cunningham  v. 
Matthews,  67  S.  W.  1115,  in  which  a  writ  of 
error  was  refused  by  this  court,  that  article 
3346  by  its  terms  does  not  apply  where  the 
6-year  statute  Is  in  question.  But  It  Is  equal- 
ly true  that  by  its  terms  it  does  apply  when 
10-year  limitation  is  claimed  by  such  an  In- 
closure as  is  mentioned.  There  Is  nothing  In 
it  which  makes  an  exception  of  cases  In  which 
the  land  inclosed  is  held  under  deed  or  other 
muniment  of  title  defining  boundaries.  It 
declares.  In  effect,  that  possession  by  Inclo- 
sure of  the  specified  size  shall  not  be  deemed 
the  possession  essential  to  10-year  limitation, 
unless  the  other  prescribed  things  exist.  The 
courts  have  not  the  right  to  make  sufficient 
an  inclosure  without  any  of  those  other 
things,  but  with  something  else  not  mention- 
ed in  the  statute.  Article  3344,  which  pre- 
scribes rules  for  determining  the  extent  of 
the  required  ^ssession,  when  it  exists,  does 
not  attempt  to  fix  the  essentials  of  the  pos- 
session itself.  It  operates  when  the  fact  of 
possession  required  by  other  provisions  is 
established,  and  enables  the  courts  to  ascer- 
tain the  lawful  extent  of  the  possession,  but 
it  does  not,  as  other  provisions  do,  establish 
any  rule  by  which  to  determine  the  suffi- 
ciency of  the  possession.  Hence  there  is  no 
confilct  to  be  reconciled  between  It  and  article 
3346.  The  effect  of  this  legislation  seems 
to  be  to  leave  unaffected  the  rule,  established 
by  the  decisions  in  this  state,  as  to  the  suffi- 
ciency of  possessions  held  by  means  of  such 
Inclosures  and  use  of  land,  so  far  as  that 
rule  applies  to  claims  under  the  6-year  stat- 
ute, and  to  abrogate  the  rule  in  its  applica- 
tion to  the  10-year  statute,  although  the  claim 
be  asserted  under  recorded  deeds.  The  same 
possession  and  claim,  held  sufficient  for  6 
years.  Is  made  Ineffectual  for  10  years.  Spec- 
ulation as  to  the  reasons  for  this  would  be 
useless.  We  must  take  the  statute  as  it  Is 
written,  and  bold  that  it  does  not  admit 
such  a  construction  as  the  instruction  in 
question  put  upon  It 

We  discover  nothing  else  needing  further 
discussion  than  is  found  in  the  opinion  of  the 
Court  of  Civil  Appeals.  Reversed  and  re- 
manded. 
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MEDDERS  T.  STATE. 

(Coart  of  Criminal  Appeals  of  Texas.    Oct  14, 

1908.    On  Rehearing,  Nov.  11,  1808.) 

1.  False    Pbetenbes    ({   86*)— Indiohient— 
SuinowNCT. 

An  indictment  for  swindlini;,  wbicli  alleges 
that  defendants  represented  to  a  certain  banlc 
that  they  were  solvent  and  the  owners  of  certain 
property  described,  and  procured  said  bank,  in 
reliance  on  said  representations,  to  discount 
their  note  for  a  certain  amount,  and  that  such 
statements  were  false,  is  not  insufficient  because 
not  alleging  that  the  note  discounted  by  the 
bank  was  not  paid.  - 

[EA.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  |48;  Dec.  Dig.  {  36.  •] 

2.  False    Pbetensbb    (i    38*)  —  Obtaininq 
Monet— Obedits. 

Where  an  indictment  for  swindling  charged 
that  accused  and  B.  received  money  from  a 
bank  by  false  representations,  it  was  not  ma- 
terial that  the  money  was  not  actually  paid 
over,  but  was  placed  to  the  credit  of  the  code- 
fendant  and  by  accused  diecked  out  in  his  co- 
defendant's  name. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  |$  60-^ ;  Dec.  Dig.  t  38.*] 

3.  False  Pbbtbnbbs  tf  23*)— Pasties   Lia- 
ble. 

Where  accused  and  B.  went  together  to  a 
bank  and  obtained  credit  by  a  loan  to  B.  on 
their  joint  note  by  false  representations  as  to 
their  solvency  and  property,  they  were  both 
guilty  of  swindling  as  principals,  though  the 
account  was  carried  in  B.'s  name,  and  thougii 
defendant  did  not  represent  that  he  had  any  in- 
terest in  the  loan,  and  did  not  have  in  fact. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  {  28 ;  Dec.  Dig.  {  23.*] 

Appeal  from  District  Conrt,  Mason  Coun- 
ty; Clarence  Martin,  Jndge. 

L.  Madders  was  convicted  of  swindling, 
and  be  appeals.    Affirmed. 

Walker,  Adkins  ft  Walker,  for  appellant 
F.  J.  McCord,  Asst  Atty.  Gen.,  for  tbe  State. 

DAVIDSON,  P.  J.  This  is  a  companion 
case  to  Baxter  v.  State,  reported  In  51  Tex. 
Cr.  R.  576,  105  S.  W.  195. 

Tbe  Indictment  charges  appellant  with 
swinding,  in  that  he  made  false  representa- 
tions to  certain  officers  of  tbe  German-Amer- 
ican National  Bank  at  Mason;  the  officers' 
names  being  Lemburg,  Durst,  and  White, 
White  being  vice  president,  and  one  of  tbe 
other  named  parties  being  cashier  and  one 
assistant  cashier.  Appellant  and  Baxter  were 
seeking  a  loan  of  $1,000,  and  represented  to 
tbe  officers  of  the  bank  that  he  (appellant) 
was  the  owner  of  four  sections  of  land  locat- 
ed near  tbe  town  of  Voca  In  McCulloch 
county,  that  said  land  was  unincumbered, 
that  be  had  a  contract  with  one  Martin  to 
"put  up"  for  him  a  bunch  of  cattle,  and  that 
be  desired  to  use  the  money  for  the  purpose 
of  filling  his  contract  He  further  represent- 
ed that  R.  L.  Baxter  was  Jointly  interested 
with  him  in  said  Martin  contract,  that  Bax- 
ter was  the  owner  of  four  sections  of  land 
located  near  tbe  town  of  Voca,  and  that  this 
land   was   also   unincumbered.    He   further 


represented  that  be  desired  to  borrow  tbe 
money  for  a  period  of  10  days,  and  that  be 
and  Baxter  would  execute  a  note  due  in  30 
days,  payable  to  tbe  bank.  On  these  repre- 
sentations, and  tbe  further  representatloii  as 
to  tbe  solvency  of  himself  and  Baxter  above 
their  homestead  exemptions  to  satisfy  tlie 
debt  or  refund  the  $1,000,  the  bank  let  them 
have  the  money.  Then  followed  the  allega- 
tion of  the  falsity  of  tbe  statements,  etc. 
White  testified  in  substance  as  charged  in  the 
indictment,  and  In  addition  tbat  tbe  parties 
stated  they  would  secure  the  signature  of 
one  Stiles  as  surety,  also  a  resident  of  Mc- 
Culloch county.  Tbey  took  tbe  note  away 
with  them.  Stiles  signed  It,  and  it  was  re- 
turned to  the  bank,  whereupon  the  bank  plac- 
ed to  Baxter's  credit  $1,000  less  one  montb's 
interest,  which  was  a  part  of  the  contract 
This  money  was  to  be  checked  out  over  Bax- 
ter's name.  Several  checks  were  introdnced 
In  evidence,  signed  by  Baxter,  per  appellant 
Tbe  proof  shows  tliat  tbe  parties  bad  no  land 
at  tbe  time,  except  Baxter  owned  100  acres 
which  be  occupied  as  a  homestead,  for  which 
he  bad  not  paid.  This,  i>erbapB,  Is  a  snffi- 
cient  statement  of  tbe  case.  A  similar  in- 
dictment was  held  good  in  Baxter's  Case,  and 
we  are  of  opinion  tbat  this  Indictment  is 
sufficient 

Appellant  contends  that  neither  he  nor 
Baxter  received  any  money  of  any  sort,  and 
that  while  the  money  was  placed  to  tbe  cred- 
it of  Baxter,  it  created  only  the  relation  of 
creditor  and  debtor  as  between  Baxter  and 
the  bank,  and  therefore  no  money  was  in  fact 
obtained.  We  tiave  held  In  prior  cases  tlila 
proposition  Is  not  sound.  Therefore  we  deem 
It  unnecessary  to  review  that  question. 

Nor  is  tbe  contention  of  appellant  that  tbe 
court  should  not  have  charged  in  r^^rd  to 
principals  correct.  Under  tbe  facts  tbe  par- 
ties were  acting  together  and  both  present. 
Medders  knew  the  condition  of  things,  and 
represented  blmself  to  be  a  party  to  tlie  con- 
tract for  the  delivery  of  tbe  cattle,  and  this 
money  was  sought  to  relieve  a  debt  on  tbe 
cattle,  in  order  tbat  tbey  mlj^t  consummate 
the  trade  with  Martin.  They  were  l>oth 
present,  and  appellant  did  some  of  tbe  talk- 
ing, made  some  of  the  representations,  and 
was  acting  with  Baxter.  White  Is  corrobo- 
rated by  testimony  of  other  bank  officers. 
This  made  appellant  as  much  a  party  to  tbe 
transaction  as  It  did  Baxter.  Other  facta  in 
the  record  show  that  appellant  had  no  such 
land  as  be  represented  to  have,  and  be  knew 
that  Baxter  did  not  own  such  land.  The 
charge  In  regard  to  principals  was  not  error. 

Appellant  depended  largely  upon  tbe  the- 
ory that,  as  the  Indictment  charged  him  with 
obtaining  current  money  of  tbe  United  States, 
the  case  was  not  made  out;  In  fact  that 
there  was  a  variance  between  tbe  allegation 
In  the  indictment  and  tbe  evidence  introdnc- 
ed,  because  of  tbe  fact  that  no  moneiy  really 


•For  olber  cues  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  DigM.  1907  to  date,  ft  Reporter  Indexes 
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passed  between  the  parties,  and  the  passing 
to  Baxter's  credit  the  |1,000  less  the  one 
month's  Interest,  was  not  snfficlent  to  show 
a  reception  of  money.  As  stated,  we  do  not 
think  there  Is  any  merit  In  this  contention. 
It  was  as  mnch  a- money  transaction  by  pass- 
ing the  mon^  to  the  credit  of  Baxter  as  If 
he  In  fact  had  received  the  money  and  plac- 
ed It  back  In  the  bank,  or  had  received  the 
money  and  carried  it  away.  It  changed  the 
poaseaslon  and  title  to  the  money  from  the 
bank  to  Baxter.  The  court,  therefore,  did 
not  err  in  refusing  appellant's  requested  In* 
struction  covering  this  contention. 

After  a  careful  review  of  the  entire  record, 
we  are  of  opinion  that  it  presents  no  such 
error  as  requires  a  reversal  of  the  judgment, 
which  is  therefore  affirmed. 

On  Rehearing. 

On  a  previous  day  of  the  present  term  the 
Judgment  in  this  case  was  affirmed.  Appel- 
lant flies  his  motion  tor  rehearing,  setting 
up  several  gronnds. 

The  first  ground  alleges  that  the  court  in 
the  opinion  erred  "in  finding  as  a  fact  that 
appellant  represented  to  the  bank  that  he 
had  a  contract  with  one  Martin  to  "put  up' 
some  cattle,  when  the  record  discloses  the 
fact  that  It  was  one  B.  L.  Baxter  who  repre- 
sented that  he  (not  Medders)  had  this  con- 
tract to  "put  up'  some  cattle."  Another 
gronnd  alleges  that  the  court  is  In  error 
"when  It  makes  the  following  deductions 
from  the  record:  'Under  the  facts  the  par- 
ties were  acting  together  and  both  present 
Medders  knew  the  condition  of  things,  and 
represented  himself  to  be  a  party  to  the  con- 
tract for  the  delivery  of  the  cattle,  and  this 
mon^  was  sought  to  relieve  a  debt  on  the 
cattle.  In  order  that  tiiey  might  consummate 
the  trade  with  Martin.  They-  were  both  pres- 
ent, and  appellant  did  some  of  the  talking, 
made  some  of  the  representations,  and  was 
acting  with  Baxter.'"  This  is  a  quotation 
from  the  original  opinion.  Appellant  says 
in  bis  motion:  "Appellant  falls  to  find  any- 
where in  the  record  that  he  represented  to 
the  bank  that  he  had  a  contract  with  Mar- 
tin or  any  one  else  to  put  up  cattle  for  him 
or  them."  He  further  states  in  this  ground 
of  the  motion  as  follows:  "Neither  can  ap- 
pellant find  from  the  record  sufficient  evi- 
dence to  support  the  court  in  concluding 
that  appellant  knew  all  about  the  contract 
and  intentions  of  Baxter  with  the  bank."  We 
bare,  in  the  light  of  the  contention  of  appel- 
lant In  his  motion  for  rehearing,  reviewed 
the  facts;  and,  as  appellant  and  the  court 
do  not  understand  this  record  alike,  we  have 
concluded  to  make  quotations  from  the  tes- 
timony. 

The  witness  White  testified  that  he  was 
acquainted  with  the  parties  and  had  busi- 
ness transactions  with  them  on  the  6th  of 
May,  1905,  "in  which  they  were  both  pres- 
ent   We  loaned  them  $1,000.    I  thhik  that 


iB  the  date.  Prior  to  that  time  we  loaned 
them  the  $500.  On  the  6th  of  May  we  made 
this  $1,000  loan.  The  negotiations  were  car- 
ried on  in  the  office  of  the  German-American 
National  Bank.  F.  W.  Lemburg,  H.  C.  Durst, 
and  myself  were  present  for  the  bank,  and 
R.  L.  Baxter  and  L.  Medders  were  present, 
when  the  loan  was  made.  As  to  the  repre- 
sentations that  were  made  by  Medders  and 
Baxter:  I  had  Just  come  down  from  dinner. 
Mr.  Lemburg  and  Durst  and  Mr.  Baxter  and 
Mr.  Medders  were  Inside  of  the  railing  of  the 
bank  at  the  desk  talking.  I  walked  in,  and 
Mr.  Lemberg  says  to  me:  'Mr.  Baxter  and 
Mr.  Medders  want  to  borrow  $1,000  for  10 
days.'  I  says:  'Have  we  got  the  money  to 
spare ?'^  He  says:  'Tes.'  I  says  to  them: 
'What  security  have  you  got?'  or  'How  are 
you  fellows  fixed  T  They  both  epoix  up.  Mr. 
Baxter  first  says:  'I  own  four  sections  of 
land  out  near  the  town  of  Voca,  in  McOuUoch 
county,  and  unincumbered.'  Mr.  Medders 
says:  'I  own  four  sections  of  land  out  there 
in  McOuUoch  county,  near  the  town  of  Voca.' 
They  said  they  would  put  Jim  Stiles  on  the 
note.  They  said  the  land  was  unincumbered. 
They  said  It  was  In  their  own  names,  they 
didn't  owe  anything  on  It,  and  it  was  unin- 
cumbered. I  said:  'In  that  case  we  can  let 
you  have  the  money.'  They  said:  'We  only 
want  the  money  for  10  days.'  I  told  them 
we  would  not  make  a  note  for  less  tban  30 
days.  We  made  a  note  for  SO  days  and  took 
the  discount  out.  They  carried  the  note 
off  to  get  Stiles  to  sign  it  In  two  or  three, 
or  three  or  four,  days  the  note  came  back 
with  Stiles'  name  on  It  Both  Baxter  and 
Medders  said  they  would  give  a  note.  They 
said:  'We  will  give  our  note.'  I  told  them 
tb^  must  sign  It,  not  as  a  firm,  but  to  sign 
It  as  'R.  L.  Baxter'  and  'L.  Medders.'  We 
would  not  take  a  firm's  name  on  a  note. 
They  said  they  bad  a  contract  with  one  Mar- 
tin— I  understood  John  Martin;  I  don't  re- 
member as  far  as  that  is  concerned,  but  it 
was  one  Martin — for  500  two  year  old  steers, 
and  they  had  the  steers  all  paid  for  with 
the  exception  of  about  $1,000.  As  soon  as 
they  got  this  $1,000  they  were  to  deliver  the 
steers;  and  as  soon  as  they  got  the  money 
they  would  straighten  up  all  their  notes.  Mr. 
Baxter  and  Mr.  Medders  said  they  were 
both  Interested  in  the  Martin  contract  and 
in  paying  for  the  cattle.  Both  parties  were 
present  The  note  was  signed  by  Baxter  and 
Medders  in  the  bank.  At  that  time  they 
owed  the  bank  a  note  for  $500 — I  can't  re- 
member the  date  of  it — and  their  account 
stood  a  little  overdrawn.  I  think  the  note 
was  returned  about  the  10th  of  May — about 
the  10th ;  the  9th  or  10th.  It  probably  came 
In  on  the  night  of  the  9th  or  the  night  of 
the  10th.  R.  Ia  Baxter  was  given  credit  for 
It  The  account  was  kept  with  Baxter  by 
their  own  consent,  and  Baxter  was  to  sign 
the  checks.  It  was  agreed  there  at  that 
time  that  the  money  was  to  be  deposited  there 
in  the  name  of  R.  L.  Baxter,  and  he  was  to 
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give  the  checks  to  check  It  out"  This  Is  the 
testimony  of  J.  W.  White. 

After  a  careful  review  of  this  testimony 
and  the  statements  contained  In  the  original 
opinion  which  have  been  criticised  by  appel- 
lant In  his  motion  for  rehearing,  we  are  still 
of  the  opinion  that  the  criticised  statements 
are  correct.  White's  testimony  was  credited 
by  the  Jury,  and  this  court  was  Justified  In 
finding  that  appellant  represented  himself 
as  being  a  party  to  the  Martin  contract  with 
Baxter  and  was  borrowing  Hie  money  to  re- 
lieve the  Indebtedness  hanging  over  the  500 
head  of  cattle.  If  Baxter  was  guilty  of  a 
fraud  upon  the  bank  under  the  circumstances 
above  detailed;  the  conclusion  cannot  be  es- 
caped that  appellant  was  equally '  guilty. 
White  says  he  made  the  representation — held 
himself  out  as  Interested  In  getting  the  money, 
in  the  cattle  contract,  and  in  paying  ofT  the 
indebtedness  hanging  over  the  cattle.  What- 
ever fraud  may  have  been  perpetrated  upon 
the  bank  by  Baxter  was  done  with  appel- 
lant's knowledge,  consent,  and  active  partici- 
pation. He  was  present,  aiding  and  assist- 
ing Barter  In  getting  the  money,  making  the 
representations  stated  by  White;  and  under 
these  representations  he  was  equally  inter- 
ested In  obtaining  the  money  to  be  used  for 
the  purpose  stated  by  him  at  the  time.  But, 
even  if  he  was  not  interested  to  a  dollar's 
extent,  he  knew  the  false  representations 
that  Baxter  was  making,  and  by  Joining  and 
assisting  him,  as  he  did  In  getting  the  mon- 
ey, he  became  a  principal,  and  was  equally 
responsible  with  Baxter.  He  was  present, 
aiding  and  encouraging  Baxter  In  perpetrat- 
ing fraud,  knowing  it  was  a  fraud,  knowing 
the  representations  were  false,  and  this  made 
him  a  principal  with  Baxter  in  the  swindle, 
whether  be  had  a  dollar's  Interest  in  it  or 
not,  or  whether  he  represented  to  the  bank 
that  he  bad  any  interest  in  it 

Nor  is  there  any  merit  In  appellant's  fur- 
ther contention  in  his  motion  that  the  ac- 
count was  carried  on  In  the  name  of  Baxter 
on  the  bank's  books.  White  testified  that  it 
was  the  understanding  and  agreement  at 
the  time  that  the  money  should  be  placed  to 
the  credit  of  Baxter.  We  are  still  of  the 
opinion  that  the  testimony  we  have  quoted 
Justifies  the  conclusion  and  statements  made 
In  the  original  opinion. 

We  are  therefore  of  opinion  that  the  mo- 
tion should  be  overruled,  and  it  is  according- 
ly so  ordered. 


OLDS  V.   STATE 

(Court  of  Criminal  Appeals  of  Texas.    Oct  28, 
liX)S.) 

1.    HOMTCIDI  (t  810*)— AS8ATrt.T   WITH   INTENT 

TO  MuBDEa—BviDBNCE— Instructions. 
Where,  on  a  trial  for  assault  with  intent  to 
murder,  there  was  evidence  that,  while  accused 
was  quarreling  with  prosecutrix,  a  third  person 


struck  him  with  a  fire  poker,  and  that  accas^ 
thereupon  chased  the  third  person,  and  thouKbt 
he  was  striking  her  with  an  Iron  bar,  when  he 
by  mistake  struck  prosecutrix,  and  the  court 
submitted  the  issues  of  assault  with  intent  to 
murder  and  aggravated  assault,  a  charge  that,  if 
accused  assaulted  the  third  person  with  intent 
to  murder  and  struck  prosecutrix,  he  was  not 
guilty,  was  properly  refused,  because  it  did  not 
present  the  issue  of  aggravated  assault,  which 
the  law  of  mistake  did  not  reach. 

[Ekl.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  S  310.*] 

2.  HoMiciDB  (i  310*) — As8Atn.T  WITH  Intent 
TO  Mdbdeb— Evidence — Instructions. 
An  instruction,  on  a  trial  for  assault  vrith 
Intent  to  murder,  that  if  accused  assaulted  pros- 
ecutrix with  an  instrument  likely  to  produce 
death  or  serious  bodily  injury  with  intent  to 
kill  prosecutrix,  and  if  the  assault  was  not  an 
aggravated  assault  the  jury  should  find  accus- 
ed guilty  of  an  assault  with  intent  to  murder, 
etc.,  was  not  prejudicial  to  accused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  {  310.*] 

8.  Homicide  (*  84*)— "Absaitlt  with  Intent 

TO  Murder." 

An  assault  accompanied  with  the  specific 
intent  to  kill  is  an  "assault  with  intent  to  mur- 
der" if  malice  is  present,  and  the  infliction  of 
injury  on  the  person  assaulted  is  not  necessary 
to  a  conviction. 

[ICd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  110;   Dec.  Dig.  S  84.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  541-542.] 

4.  Homicide  (8  95*)— A8BATji.t  with  Iktext 

TO  MUBDER— Provocation. 

Where  a  third  person  committed  such  an 
assault  and  battery  on  accused  as  caused  him 
pain  and  produced  in  his  mind  a  degree  of  rage 
sufficient  to  render  It  for  the  time  incapable  of 
cool  reflection,  and  accused  in  such  state  of  mind 
committed  an  assault  on  prosecutrix  by  knock- 
ing her  down  with  a  dangerous  weapon  while  he 
believed  that  he  was  assaulting  the  third  person, 
he  was  guilty  of  aggravated  assault  though 
the  weapon  used  was  a  deadly  weapon  and  the 
assault  was  made  with  Intent  to  kill  the  third 
person. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  123;    Dec  Dig.  S  9o.*] 

Appeal  from  District  Court  Marlon  Coun- 
ty;  P.  A.  TJumer,  Judge. 

Mart  Olds  was  convicted  of  assault  with 
intent  to  murder,  and  he  appeals.    AflSrmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  3.  This  case  Is  before  us 
on  a  conviction  of  assanlt  with  intent  to 
murder.  The  state's  case  is  that  appellant 
had  been  living  in  adultery  for  some  time 
with  Lnlu  Coleman,  some  chUdroi  being  the 
result  of  their  living  together,  and  that  they 
sometimes  had  quarrels  and  trouble  among 
themselves  on  account  of  what  appellant 
thought  was  her  misconduct  and  on  the  oc- 
casion in  question  he  came  home  and  a  quar- 
rel resulted  between  them.  He  made  an  as- 
sault on  her,  and  she  fled.  He  picked  ap  a 
bar  of  Iron  two  or  three  feet  long,  an  Inch 
or  an  inch  and  a  half  in  diameter,  weighing 
10  or  12  pounds,  known  by  the  witnesses  as 
a   window  weight   and,  overtaking,   strock 
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her  fritli  it  on  the  head  and  knocked  her 
down  to  Insenaibility,  and  again  struck  her 
a  very  severe  blow  on  the  shoulder,  making 
the  remark  that  he  got  her  at  last,  or  words 
to  that  effect  He  then  turned  and  pursued 
Mng  Coleman,  a  sister  of  the  alleged  injured 
party,  but  failed  to  overtake  her.  The  appel- 
lant's theory  of  the  case,  in  sut>stance,  is  that, 
while  be  was  quarreling  with  Lulu,  Mag 
came  op  and  struck  him  with  a  fire  poker 
two  or  three  severe  blows  upon  the  head,  and 
that  he  chased  her  and  thought  be  was 
knocking  her  down  at  the  time  of  and  in 
place  of  Lain.  He  also  denies  that  he  bad 
used  a  window  weight,  but  bad  used  a  much 
less  dangerous  Instrument,  which  was  a 
wagon  spoke  or  buggy  spoke,  covered  with 
sheet  iron.  It  may  be  stated  in  this  con- 
nection that  Lulu  Coleman  was  absent,  in  the 
city  of  Dallas,  and  did  not  testify  in  the 
case,  and  in  fact  she  bad  been  absent  most 
of  the  time,  after  the  assault,  up  to  and  in- 
cluding the  time  of  the  trial. 

The  charge  of  the  court  followed  the  us- 
nal  line  in  submitting  the  law  in  cases  of  this 
character.  The  court  left  it  optional,  under 
the  charge  to  the  Jury,  to  convict  of  assault 
with  Intent  to  murder  or  aggravated  assault. 
Appellant  requested  the  court  to  give  two 
special  charges,  wb'icb  were  refused.  The 
first  was  tliat  if  the  Jury  should  t>elieve  that 
defendant  stmdc  Lulu  Coleman  by  mistake, 
taking  her  for  Mag  Coleman  at  the  time,  they 
would  find  bim  not  guilty,  l>ecau8e  under 
that  state  of  the  case  there  would  not  l>e  a 
specific  intent  on  the  part  of  appellant  to 
kill  and  murder  Lulu  Coleman.  The  second 
was  that  where  one  commits  an  assault  to 
murder  on  one  person,  and  accidentally 
wounds  another  or  third  party,  he  would  not 
be  guilty  of  an  offense  by  reason  of  the  as- 
sault on  the  said  third  party,  and  therefore, 
if  the  Jury  sbonld  find  that  appellant  com- 
mitted an  assault  on  Mag  Coleman  with  In- 
tent to  murder  her,  and  accidentally  assault- 
ed Lulu  Coleman,  they  would  find  defendant 
not  guilty.  We  think  the  court  was  correct 
in  refusing  these  charges.  If  appellant,  in- 
tending to  kill  Mag  Coleman,  struck  Lnlu 
Coleman,  the  offense  might  be  the  same,  in 
case  of  death,  as  If  he  had  killed  Mag  Cole- 
man. If  he  had  the  specific  intent  to  kill 
one,  and  inadvertently  kflled  the  other,  he 
would  not  be  Justified.  There  might,  per- 
baps,  be  some  question  as  to  whether  he 
would  l>e  guilty  of  assault  to  murder  Lulu 
Coleman,  under  the  circumstances ;  but  there 
could  be  no  question  of  the  fact  that  It  was 
nn  aggravated  assault  But  the  charges  which 
appellant  requested  did  not  present  this  is- 
sue. They  presented  a  matter  that  under 
tbis  theory  of  the  case  there  must  be  an  ac- 
quittal. The  law  of  mistake  does  not  reach 
that  character  of  case,  under  facts  as  here 
developed,  or,  rather,  claimed  by  appellant. 
•  Appellant  excepts  to  that  portion  of  the 
court's  charge  which  Is  as  follows:    "If  from 
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the  evidence  you  are  satisfied  beyond  a  rea- 
sonable doubt  that  the  defendant,  Mart  Olds, 
on  or  about  the  time  charged  In  the  Indict- 
ment etc.,  with  a  deadly  weapon  or  Instru- 
ment' reasonably  calculated  and  likely  to  pro- 
duce death  or  serious  bodily  injury  from 
■the  manner  in  which  It  was  used,  and 
with  malice  aforethought,  did  assault  the 
said  Lulu  Coleman,  knowing  It  to  be  ber, 
with  intent  then  and  there  to  kill  and  mur- 
der ber,  by  the  means  charged  in  the  in- 
dictment, and  If  you  are  further  satisfied 
by  the  evidence  and  l)eyond  a  reasonable 
doubt  that  said  assault.  If  any,  was  not 
an  aggravated  assauU,  as  the  law  of  an 
aggravated  assault  Is  hereinafter  defined  in 
this  charge  to  you,  then  you  will  find  defend- 
ant guilty  of  an  assault  with  intent  to  mur- 
der," etc.  The  criticism  of  this  charge  is  that 
the  expression  "serious  bodily  Injury,"  used 
in  this  connection,  prejudiced  the  rights  of 
defendant  and  made  it  more  onerous  on  him 
to  escape  the  felony  charge  than  tlie  law 
requires,  and  the  use  of  those  words  In  that 
connection  Is  fundamental  error.  We  do  not 
believe  that  exception  to  be  well  taken.  In 
fact,  we  are  further  of  the  opinion  that  the 
charge  was  more  beneficial  to  the  appellant 
than  the  law  provides.  If  appellant  made  an 
assault  on  the  woman  with  intent  to  kill  ber, 
actuated  by  malice,  serious  bodily  injury  was 
not  a  necessary  element  The  crime  would 
have  been  as  complete  without  any  serious 
bodUy  injury  as  it  would  with  it  Wherever 
the  assault  is  made,  as  assaults  are  defined 
by  law,  accompanied  with  the  specific  intent 
to  kill,  the  offense  of  assault  with  Intent  to 
murder  Is  complete;  malice  being  shown. 
Infliction  of  Injury  on  the  person  Is  not  ab- 
solutely necessary  to  a  conviction  of  assault 
with  intent  to  murder.  Wherever  there  Is  an 
assault  with  malice  aforethought  and  the 
means  used  would  have  produced  murder, 
and  the  parties  In  such  relation  that  the  as- 
sault could  be  consummated,  the  offense  of 
assault  with  Intent  to  murder  is  made  out  im- 
der  the  statute.  It  is  therefore  our  opinion 
that  there  is  no  substantial  merit  in  this 
contention. 

Exception  is  taken  to  this  portion  of  the 
charge:  "A  serious  bodily  injury  Is  one 
which  creates  alarm  or  apprehension  con- 
cerning the  life  of  the  Injured  party.  I  fur- 
ther charge  you  that  if  you  believe,  from  the 
evidence,  that  Mag  Coleman  made  an  assault 
and  battery  on  the  defendant  that  caused 
him  either  pain  or  bloodshed,  and  that  this 
produced  in  the  mind  of  the  defendant  a  de- 
gree of  anger,  rage,  sudden  resentment,  or 
terror  sufficient  to  render  it  for  the  time  in- 
capable of  cool  reflection,  and  in  such  state 
of  mind  the  defendant  committed  an  assault 
on  Lulu  Coleman,  but  be  believed  that  be  was 
making  said  assault  on  Mag  Coleman,  then 
you  will  find  the  defendant  guilty  of  an  ag- 
gravated assault  even  If  you  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
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the  weapon  used  was  a  deadly  weapon  and 
the  assault  was  made  with  the  Intent  to  kill 
Mag  Coleman."  The  criticism  of  this  charge 
is  that  If  his  mind  was  incapable  of  cool 
reflection  from  the  blows  received  on  his 
head  at  the  hands  of  Mag  C!oleman,  and  In 
that  state  of  mind,  if  he  had  struck  Mag 
Coleman,  It  would  hare  been  an  aggravated 
assault;  but  it  was  no  offense  against  the 
law  if  he  struck  a  third  party.  Lulu  Cole- 
man, by  mistake.  The  opposite  idea  to  that 
expressly  charged  was  embodied  in  appel- 
lant's special  charges,  which  we  have  held 
properly  refused,  and  we  are  of  opinion  that 
appellant  has  no  Just  criticism^  of  this  por- 
tion of  the  court's  charge.  If  appellant  had 
killed  Mag  Coleman  under  the  clrcumstan* 
ces,  the  ofFense  would  not  have  been  reduced 
below  manslaughter,  under  the  charge  given. 
If  be  had  killed  Lulu  Coleman  under  these 
circumstances,  It  would  not  have  been  re- 
duced to  manslaughter,  because  under  that 
state  of  case  Lulu  Coleman  would  not  have 
given  the  provocation;  but  In  making  the 
mistake,  and  supposing  that  it  was  Mag 
Coleman  who  struck  him  on  the  head,  if  he 
struck  Lulu  Coleman  under  the  impression 
that  it  was  Mag  Coleman  he  was  striking, 
the  offense,  In  case  death  had  resulted,  could 
not  have  been  less  than  manslaughter.  The 
law  does  not  permit  this  character  of  mis- 
take. Appellant  either  intended  to  kill  or 
he  intended  to  inflict  injury  of  some  char- 
acter upon  the  woman  that  he  did  strike,  and 
the  fact  that  he  made  a  mistake,  or  may  have 
made  a  mistake,  under  such  circumstances, 
would  not  Justify  him ;  for  the  law  does  not 
authorize  him  to  strike  either  woman,  under 
the  facts  stated.  Under  no  view  of  the  law 
would  a  mistake  of  this  sort  relieve  criminal- 
ity. The  purpose  of  the  defendant  was  to  in- 
flict injury.  It  was  intentional,  although 
under  his  theory  he  may  have  made  a  mis- 
take in  the  individual  he  intended  to  strike. 
If  he  had  been  justified  in  striking  Mag  Oole- 
man,  and  by  mistake  hit  Lulu  Coleman, 
there  might  be  some  plausibility  In  this  con- 
tention; but  under  no  view  of  the  law,  un- 
der the  facts  of  this  case,  was  he  justified  in 
striking. 

It  may  be  that  the  final  contention  of  ap- 
pellant, that  the  evidence  is  not  sufficient  to 
Justify  a  conviction  of  an  assault  with  in- 
tent to  murder,  has  some  merit  In  it.  The 
jury  found  that  his  testimony  was  not  true, 
and  that  of  the  state  was  correct;  that  be 
made  the  assault  on  Lulu  Coleman  as  charg- 
ed. The  state's  evidence  was  not  as  cogent 
as  In  some  cases,  yet  we  are  of  opinion  that 
the  jury  was  Justified  in  finding  the  verdict 
they  did.  At  least  the  evidence  is  sufficiently 
strong  to  prevent,  or  not  authorize,  this  court 
to  Interfere  and  set  aside  the  verdict 

The  judgment  Is  affirmed. 

RAMSEY,  J.,  absent. 


MARTIN  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  2S 
1908.) 

1.  CanaifAL  Law  (|  1090*)— Appkai  —  Co-t- 

TINtTANOK— RBVIKW— BlIX  OF    BXCKPTIOSS- 

NKCESsrrT. 

Alleged  error  in  overruling  an  application 
for  a  continuance  will  not  be  reviewed,  in  the 
absence  of  a  bill  of  exceptions. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2812;    Dec.  Dig.  f  1O90.M 

2.  Indictment  and    Information   (|   45*)- 
Nkw  Affidavit  and  Infobmation— Effect. 

The  filing  of  a  new  affidavit  and  informa- 
tion, after  the  granting  of  a  new  trial  because 
of  defective  pleadings,  on  which  accused  vros 
convicted,  constitutes  a  new  case. 

[Eld.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  f  45.*] 

8.  Cbiminai   Law   (|  603*)— Continuakce- 

Appucation. 

An  application  for  a  continuance  to  enabl<> 
accused  to  prepare  for  trial  by  procnring  tlie 
attendance  of  certain  witnesses  was  not  sufii- 
cient,  where  it  did  not  state  who  the  witnesses 
were  and  what  conld  be  proved  by  theca. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §»  1353,  1354;  Dec.  Dig.  i 
603.*] 

Appeal  from  Rains  Comity  Court;  W.  B. 
Clendenin,  Judge. 

Frank  Martin  was  convicted  of  misdemean- 
or theft  and  he  appeals.    Affirmed. 

W.  W.  Berzett  for  appellant  y.  J.  Mc- 
Cord,  Asst  Atty.  Oen.,  tor  the  SUte. 

DAVIDSON,  P.  J.  Appellant  was  charged 
with  misdemeanor  theft  and  convicted.  Mo- 
tion for  new  trial  was  granted  on  account  of 
defective  pleadings.  New  pleadings  being 
filed,  appellant  was  Immediately  arrested  and 
placed  upon  a  second  trial,  and  again  con- 
victed. 

He  filed  a  motion  to  postpone  the  case,  or 
rather  a  motion  for  a  continuance.  The  sub- 
stance of  the  motion  is  that  the  case  -was  call- 
ed for  trial  the  same  day  upon  wbicb  the 
pleadings  were  filed  and  the  same  day  ap- 
pellant was  arrested,  that  he  had  no  time 
to  procure  process  for  witnesses,  that  he  has 
a  good  defense  to  the  prosecution  if  be  ba^ 
time  to  haVe  it  before  the  court  that  the 
defendant  ought  not  to  be  forced  to  announce 
in  a  cause  the  same  day  an  affidavit  and  in- 
formation is  filed,  that  the  law  does  not 
contemplate  that  he  should  be  called  up<>s 
to  announce  oa  that  date,  that  his  rI{;L;.s 
would  be  Jeopardized  if  he  should  be  fon>^] 
to  announce,  and  that  there  are  a  nanit>er  o'. 
witnesses  defendant  desires  that  he  ma; 
make  his  defense.  It  may  be  noted  In  t^< 
first  place  that  a  bill  of  exceptions  was  v>i 
reserved  to  the  ruling  of  the  court  refus'i 
to  continue  the  case.  This,  legally,  -vroii 
dispose  of  the  question.  Alleged  error '  i 
overruling  a  motion  for  continuance  will  ^i 
be  noticed  or  revised  in  the  appellate  co\'.^ 
in  the  absence  of  a  bill  of  exceptions  reser\< 
to  the  ruling  of  the  court  refusing  such   e/ 
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tiuuance.  Tbls  rale  has  been  adhered  to  In 
this  state  without  IntenniBslon. 

Appellant  contends  that  the  filing  of  the 
second  affidavit  and  Information  constitnted 
a  new  case.  This  position  is  unquestionably 
correct,  under  all  the  cases  in  Texas,  so  far  as 
we  are  aware.  The  question  is  not  a  novel 
one.  The  law  gives  the  defendant  the  op- 
portunity of  preparing  himself  for  trial,  if 
claimed  lb  a  legal  manner.  The  application 
itself  would  not  be  sufficient,  who  the  wit- 
nesses were,  or  what  could  be  proved  by 
them,  is  not  stated.  It  will  be  observed 
that  this  appellant  did  not  claim  or  under- 
take to  claim  the  right  to  have  two  days  al- 
lowed him  In  which  to  prepare  and  file  writ- 
ten pleadings.  Even  If  his  motion  would  ap- 
ply to  that  statute^  bis  exception  was  not 
reserved.  Tbe  record  does  not  contain  a 
statement  of  facts,  and,  as  it  presents  the 
case,  we  are  unable  to  review  this  supposed 
erroneous  ruling  of  the  trial  court. 

The  Judgment  must  therefore  be  alilnued, 
and  it  is  accordingly  ordered. 

RAHSET,  J.,  absent 


BIARD  v.  STATB. 
(Court  of  Criminal  Appals  of  Texas.    Oct.  28, 

Pbbjtjbt  (S  8*)— What  Cowotitutbs  —  Fame 

Statement  ttndeb  Oath. 

Under  Code  Cr.  Proc  1895,  arts.  282,  283, 
authorizing  accused  before  the  examination  of 
the  witnesses  to  make  a  statement,  which  shall 
be  reduced  to  writing  and  signed,  but  not  sworn 
to,  a  sworn  statement,  made  before  the  examin- 
ing magistrate  by  one  charged  with  an  assault, 
after  waiver  of  examining  trial,  is  not  a  state- 
ment on  which  perjury  may  be  predicated, 
though,  if  the  statement  was  voluntarily  made, 
it  may  be  tbe  basis  for  a  prosecution  for  false 
swearing. 

[EM.  Note.— For  other  cases,  see  Perjury,  Cent. 
Dig.  H  4-4;  Dec.  Dig.  i  5.*] 

Appeal  from  District  Court,  Lamar  Coun- 
ty ;    Ben  H.  Denton,  Judge. 

Frank  Blard  was  convicted  of  perjury, 
and  he  appeals.  Reversed,  and  prosecution 
ordered  dismissed. 

B.  B.  Sturgeon  and  W.  F.  Moore,  for  ap- 
pellant F.  J.  McCord,  Asst  Atty.  Gen.,  for 
tbe  State. 

BROOKS,  X  Appellant  was  convicted  of 
perjury,  and  his  punishment  assessed  at  five 
years'  confinement  in  the  penitentiary. 

The  statement  Of  facts  show,  in  substance, 
that  appellant  In  conjunction  with  others, 
was  arrested  for  assault  witu  Intent  to  mur^ 
der,  and,  after  they  had  waived  their  exam- 
ining trial,  appellant  was  requested  to  and 
did  make  a  voluntary  statement  which  state- 
ment was  sworn  to  by  him,  and  upon  this 
statement  perjury  Is  predicated.  The  Indict- 
ment among  other  things,  contains  the  fol- 


lowing: »•  •  •  And  wherein  Issue  was 
duly  Joined  between  the  said  state  of  Texas 
and  said  Bub  Crowley,  Lee  Blow,  Frank 
Biard,  Harrison  Biard,  and  Sam  Blard,  de- 
fendants, came  on  to  be  heard  in  due  form 
of  law,  and  was  then  and  there  heard  by  and 
before  the  said  W.  F.  Boyett,  Justice  of  the 
peace  as  aforesaid,  and  the  defendant  Frank 
Blard  being  then  and  there  informed  by  the 
said  W.  F.  Boyett  that  it  was  his  right  to 
make  a  statement  relative  to  the  accusation 
brought  against  him,  but  that  he,  the  said 
Frank  Biard,  could  not  be  compelled  to  make 
any  statement  whatever,  and  that  If  he  did 
make  such  statement  the  same  would  be  used 
as  evidence  against  him.  Whereux>on  the 
said  Frank  Biard  then  and  there  stated  that 
he  desired  to  make  a  statement  and  tell  all 
about  it  and  the  said  Frank  Biard  then  and 
there  appeared  as  a  witness  In  behalf  of 
himself,  the  said  Frank  Blard,  and  Bub 
Crowley,  Harrison  Blard,  Lee  Blow,  and  Sam 
Blard,  and  was  then  and  there  duly  and 
legally  sworn,  and  did  take  his  corporal  oath 
before  the  said  court  as  a  witness  to  testify 
in  said  cause,  which  oath  was  then  and  there 
required  by  law  and  necessary  for  the  ends 
of  public  Justice,  and  which  said  oath  was 
then  and  there  administered  to  blm,  the  said 
Frank  Biard,  by  the  said  W.  F.  Boyett,  Jus- 
tice of  the  peace,  and  Judge  of  said  court  as 
aforesaid." 

An  oath  Is  not  necessary,  under  the  statute 
of  this  state,  where  the  defendant  makes 
a  voluntary  statement  in  examining  trial. 
Article  282  of  the  Code  of  Criminal  Pro- 
cedure of  1895  provides:  "Before  the  exam- 
ination of  the  witnesses  the  magistrate  shall 
inform  the  defendant  that  it  is  his  right  to 
make  a  statement  relative  to  the  accusation 
brought  against  him,  but  shall  at  tbe  same 
time  also  inform  him  that  he  cannot  be  com- 
pelled to  make  any  statement  whatever,  and 
that  if  he  does  make  such  statement  it  may 
be  used  in  evidence  against  him."  Article 
283  of  tbe  Code  of  Criminal  Procedure  of 
1896  provides:  "If  the  accused  shall  desire 
to  make  a  voluntary  statement  he  may  do  so 
before  the  examination  of  any  of  the  wit- 
nesses, but  not  afterward.  His  statement 
shall  be  reduced  to  writing  by  the  magistrate, 
or  by  some  one  under  his  direction,  or  by  the 
accused  or  his  counsel,  and  shall  be  signed 
by  the  accused,  but  shall  not  be  sworn  to  by 
htm.  If  the  accused  be  unable  to  write  his 
name,  he  shall  sign  the  statement  by  making 
his  mark  at  the  foot  of  the  same,  and  the 
magistrate  shall  in  every  case  attest  by  his 
own  certificate  and  signature  to  the  execu- 
tion and  signing  of  the  statement"  In  pass- 
ing on  a  similar  question  in  the  case  of  Walk- 
er V.  State,  28  Tex.  App.  112,  12  S.  W.  503, 
Judge  Willson,  speaking  for  the  court  used 
the  following  language:  "We  are  of  opinion 
that  the  written  statement  admitted  In  evi- 
dence against  tbe  defendant  over  bis  objec- 
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tion  thereto  is  Incompetent  evidence  and 
sbould  have  been  rejected.  Said  statement 
■cannot  be  considered  a  rolontary  statement 
snch  as  is  provided  for  by  statute.  It  was 
not  made  by  the  defendant  as  a  voluntary 
statement  It  was  sworn  to  by  him.  It  was 
not  authenticated  as  a  voluntary  statement 
by  the  magistrate  before  whom  It  purports 
to  have  been  made.  It  is  clear  to  our  minds 
that  the  statement  was  not  admlaaibie  In 
evidence  as  a  voluntary  statement  under 
article  790  of  the  Code  of  Criminal  Proced- 
ure." Jackson  T.  State,  29  Tex.  App.  463, 
16  S.  W.  247. 

The  evidence  In  this  case,  as  suggested 
aliove.  shows  that  there  was  no  examining 
trial  held.  All  the  parties  waived  the  ex- 
amination, and  the  statement  upon  which 
perjury  Is  predicated  taken.  This  might 
form  a  basis  for  a  prosecution  for  false 
swearing.  If  anything,  but  is  not  a  voluntary 
statement  such  as  is  authorized  to  lie  intro- 
duced in  the  course  of  a  Judicial  proceeding, 
and  hence  cannot  be  a  basis  for  perjury.  If 
the  statement  Is  a  voluntary  statement  with- 
in the  purview  of  the  statute,  it  is  not  re- 
quired that  the  defendant  swear  to  same. 
By  the  very  terms  of  the  statute  it  is  pro- 
vided that  said  statement  sbaii  not  be  sworn 
to  by  him.  The  statute  prohibiting  the  Jus-' 
tice  of  the  peace  from  swearing  him  to  a 
voluntary  statement,  if  he  swears  him  to  It, 
then  he  performs  an  illegal  act,  provided  it 
is  a  voluntary  statement.  If  it  is  not  a  vol- 
untary statement,  then  certainly  the  ptmost 
the  state  could  insist  upon  would  be  a  pros- 
ecution for  false  swearing. 

VTe  do  not  deem  it  necessary  to  review  the 
other  errors  complained  of  by  appellant 

The  evidence  failing  to  charge  a  state  of 
facts  upon  which  perjury  could  be  predicated, 
the  judgment  is  reversed,  and  the  prosecution 
ordered  dismissed. 

RAMSEY,  J.,  absent 


MOSBEY  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Oct  28, 

1908.) 

liARCENT  (I  7*>—EJuEiiKNTS  OF  Offense— OwH- 

EBSHIP   OF  PBOPEBTT. 

Defendant  having  been  deputized  by  K.  as 
Masonic  grand  master  to  organize  a  Masonic 
lod?e.  did  so  and  elected  R.  treasurer.  R.  re- 
ceived the  fees  and  dues,  which  he  paid  to  de- 
fendant, who  was  authorized  to  receive  them ; 
be  claiming  that  the  money  l)elonKed  to  himself 
and  K.,  and  tliat  he  had  paid  K.'s  part  to  him. 
Held,  that  defendant  could  not  he  convicted  of 
theft  of  the  money  as  the  property  of  R.,  as  it 
did  not  l>eIong  to  him  in  any  event 

[Ed.  Note. — For  other  cases,  see  Larceny,  Cent 
Dig.  (  19 ;  Dec.  Dig.  {  7.*] 

Appeal    from    District    Court,    Atascosa 
County ;  E.  A.  Stevens,  Judge. 

W.  H.  Mosbey  was  convicted  of  theft  and 
lie  appeals.    Reversed  and  remanded. 


Jno.  W.  Preston  and  N.  A,  Rector,  for  ap- 
pellant F.  J.  MeOord,  Asst  Atty.  Gen.,  for 
the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
theft  and  bis  punishment  assessed  at  two 
years'  confinement  in  the  penit«itiary. 

The  facts  in  the  case  show  that  appellant 
organized  a  Masonic  lodge  at  Pieasanton  in 
Atascosa  county,  being  duly  authorized  to 
so  do  by  one  McKlnney,  whose  home  was  in 
Sherman ;  that  ithe  prosecuting  witness,  Hen- 
ry Ross,  was  elected  treasurer  of  the  lodge. 
Certain  fees  and  dues  for  Initiation  and  oth- 
erwise  were  turned  over  by  Henry  Boss  to 
appellant,  who  was  duly  authorized  under 
the  facts  in  this  case  to  receive  same.  Appel- 
lant claims  that  the  money  tielonged  to  him- 
self and  to  said  McKlnney,  and  there  is  evi- 
dence showing,  on  his  part  that  he  paid  Mc- 
Klnney his  part  of  the  money.  But  be  thia 
as  It  may,  appellant  did  not  steal  or  em- 
beszle  any  money,  or  obtain  same  as  bailee 
from  the  prosecuting  witness,  Rosa  Under 
the  facts  as  disclosed  by  this  record.  If  the 
money  l>elonged  to  anybody  other  than  appel- 
lant it  lielonged  to  the  said  McKlnney,  who 
lived  In  Sherman,  Tex.,  since  Mosbey  was 
working  under  the  authority  of  said  McKln- 
ney, who  was  grand  master  of  the  lodge.  Ap- 
pellant's employment  coming  from  the  said 
McKlnney,  and  not  from  the  prosecuting  wit- 
ness, Robs,  it  is  clearly  erroneous  to  base  a 
prosecution  upon  any  idea  of  embezzlement 
of  Ross'  money,  or  theft  of  property  belong- 
ing to  Ross,  since  it  did  not  t>elong  to  said 
Henry  Ross. 

There  being  a  fatal  variance  between  the 
allegation  and  proof,  the  judgment  Is  revers- 
ed, and  the  cause  is  remanded. 

RAMSEY,  J.,  absent 


YOUXG  V.  STATE. 

(Court  of  Criminal  Apoeals  of  Texas:    Oct.  2S, 
1908.) 

1.  Cbiiiinai.   Law    ({   365*)— Evidence— Res 
Gestx. 

The  state  could  show  that  after  shootio; 
decedent  accused  shot  his  wife,  with  whom  ar- 
cased  claims  decedent  was  criminally  intimate. 
as  part  of  the  res  gests,  allowing  accused's  ani- 
mus, purpose,  and  intent 

(Ed.  Note.— For  other  cases,  see  (Mminal  Law. 
Cnt.  Dig.  S  S07 ;    Dec.  Dig.  S  363.»] 

2.  Witnesses  (|  388*)  —  IifPEACHiiKNT  —  Evi- 
dence— .VDinSSIBIUTT. 

On  cross-examination  of  accused's  wife,  the 
state  could  ask  her  concerning  a  statement  made 
to  a  justice  in  accused's  al>sence,  to  lay  a  predi- 
cate for  her  impeachment 

[Ed.   Note. — For   other  cases,  see    Witnesses, 
Cent  Dig.  i  1240;    Dec.  Dig.  i  38&*] 

3.  CanfiNAi.  Law  (8  1091*)— Appkai^Biu.  or 
Exceptions — Sufficiency. 

A  bill  of  exceptions  to  the  state  being  pe^ 
mitted  to  read  from  a  statement  was  defective 
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for  failini;  to  contain  the  statement  or  to  refer 
to  any  statement. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  lOdl.*] 

4.  Crihinai,  Law  (S  1110*)— Appeai/— Bnx  of 

EscEPTioNB— Review. 

Tlie  Court  of  Criminal  Appeals  will  not  re- 
fer to  a  statement  of  facts  to  supply  a  defective 
bill  of  exceptions. 

TEd.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  1110.*] 

6.  HoiiiciDK  (S  181*)— Evidence— Decedent's 
Conduct  with  Accused's  Wife. 

One  accused  of  murder  could  show  that  a 
certain  bouse  was  reputed  to  be,  and  was  kept 
as,  a  bawdy  boase,  and  that  decedent  and  ac- 
cused's wife  were  there  together  the  night  pre- 
ceding the  killing,  as  tending  to  show  that  ac- 
cused had  reasonable  basis  for  believing  undue 
intimacy  existed. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  884 ;   Dec.  Dig.  »  181.*] 

6.  Cbiminal  Law  (§  530*)— Confessions— Ad- 

KISSI BIUTT 

Under  Code  Cr.  Proc.  1895.  art.  790,  as 
amended  by  Acts  30th  Leg.  p.  219,  c.  118,  {  1, 
a.  written  confession  must  show  on  its  face 
that  accused  was  warned  by  the  person  to  whom 
the  same  was  made  tliat  it  might  be  used  against 
him,  etc. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1208;    Dec.  Dig.  |  530.*] 

7.  CBniiNAL  Law  (|  763*)— Mubdeb— Instbuo- 
TioNS— Weight  op  Evidence, 

An  instruction  that  if  the  Jury  believed 
beyond  reasonable  doubt  that  accused,  with  im- 
plied malice  and  with  a  deadly  weapon  reason- 
ably calculated  to  produce  death,  aroused  with- 
out adequate  cause,  and  not  in  self-defense,  with 
intent  to  kill,  killed  decedent,  he  should  be  con- 
Ticted,  was  not  erroneous,  as  charging  that  de- 
fendant had  implied  malice  and  as  being  on  the 
weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  763.*] 

8.  Homicide  (S  295*)— Mubdeb— Instbtjctions. 

An  instruction  that,  in  determining  wheth- 
er there  was  adequate  cause  for  the  killing,  the 
jury  could  look  to  any  and  all  provocations,  was 
not  erroneous,  for  failing  to  go  further  and 
enumerate  the  antecedent  provocations. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  {  295.*] 

9.  Homicide  (J  47*)  —  Manslaughteb  —  Act 

CONSTlTnTINa. 

If,  suspecting  that  decedent  had  been  un- 
duly Intimate  with  accused's  wife,  accused 
sought  him  out  to  Inquire  as  to  the  truth  of  the 
matter,  and  decedents  statement,  "I  have  had 
her.  and  I  can  get  her  again  If  I  want  her,"  ren- 
dered accused's  mind  incapable  of  cool  reflec- 
tion, and  he  killed  decedent,  accused  was  guilty 
of  no  higher  offense  than  manslaughter. 

[Rd.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  J  71 ;   Dec.  Dig.  §  47.*] 

Appeal  from  District  Court,  Bed  River 
County;   Ben  H.  Denton,  Judge. 

Sam  TouDg  was  convicted  of  mnrder  In  tbe 
second  degree,  and  be  appeals.  Reversed  and 
remanded. 

Chambers  &  Black,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  tbe  State. 

BROOKS.  J.  Appellant  was  convicted  of 
murder  in  tbe  second  degree,  and  his  punish- 


ment assessed  at  five  years'  confinement  In 
the  penitentiary. 

Appellant  and  deceased  were  negroes  living 
in  tbe  same  neighborhood  in  Red  River  coun- 
ty. From  appellant's  standpoint,  deceased 
became  intimate  with  his  (appellant's)  wife. 
He  protested  to  the  deceased  in  person  against 
bis  attentions  to  his  wife,  and  accused  blm  on 
various  occasions  of  being  too  intimate  with 
her.  He  declared  to  various  other  parties 
that  be  was  going  to  kill  deceased  on  account 
of  Intimacy  with  bis  wife.  On  tbe  morning 
of  tbe  homicide  defendant  informed  bis  wife 
that  be  was  going  to  take  her  back  to  her 
mother's  on  account  of  tlie  Intimacy  of  her- 
self and  tbe  deceased.  They  started  on  tbls- 
mlssion,  and  appellant's  wife  insisted  that 
they  should  go  by  and  get  the  deceased. 
They  went  wbere  deceased  was  cutting  wood ; 
both  of  them  calling  to  blm.  He  finally  came- 
to  where  they  were.  A  statement  was  made- 
to  him  that  they  wanted  him  (deceased)  to 
accompany  them  to  a  certain  place  In  order 
to  straighten  up  some  lies,  as  they  e'zpressed 
it,  that  had  been  told,  alluding  to  remarks 
and  statements  about  the  illicit  intercourse 
between  appellant's  wife  and  deceased.  De- 
ceased accompanied  them  for  some  little  dis- 
tance. Finally  they  sat  down  near  a  fence 
close  to  a  farm  belonging  to  appellant's  fa- 
ther-in-law. It  seems,  while  sitting  there, 
they  talked  over  tbe  troubles  above  alludect 
to.  Then  appellant  and  his  wife  got  over 
tbe  fence,  and  the  following  conversation  oc- 
curred between  appellant  and  deceased;  de- 
ceased remaining  on  the  outside  of  the  fence: 
"I  says  to  John  Aikin,  deceased:  'Does  you 
want  Sylvlay  He  says:  'No.'  I  says:  'Why 
It  seems  like  you  doesl'  He  says:  'She  is 
your  wife,  hain't  she?'  I  says:  'Tes,  she  Is 
my  wife:  but  I  am  fixing  to  carry  her  home, 
so  you  and  her  can  associate.  If  you  want 
to.  There  hain't  no  living  for  me  and  her 
to  live  together  and  you  always  picking  at 
her.'  He  says:  'No,  I  don't  want  her,'  He 
says:  'Do  you  want  to  know  the  truths 
I  says:  'Yes.'  He  says:  'No,  I  don't  want 
her.  Ton  asked  me  for  the  truth.'  He  says: 
'Yes,  I  have  had  her,  and  if  I  want  her  I  can 
get  her  again.'  That  is  Just  what  he  spoke. 
'I  don't  want  her.  She  is  your  wife,  and  I 
don't  want  to  interfere.'  I  says:  'You  have 
done  interfered  with  her.'  He  says:  'Yes,  I 
have  interfered  with  her;  but  I  don't  want 
ber.'  He  had  bis  Jumper  on  Just  like  this, 
and  a  coat  over  his  apron,  and  it  seemed' 
that  he  was  making  an  attempt  or  commenc- 
ed carrying  bis  hand  up  with  his  Jumper  and' 
all,  and  when  he  says  'No,  I  don't  want  her,'' 
wby  then  I  shot  him.  When  I  shot  him  he- 
was  standing  about  10  steps  from  the  fence- 
on  the  outside  and  I  was  standing  on  the  in- 
side of  the  fence  in  the  field."  After  appel- 
lant shot  deceased  two  or  more  times  he  fell, . 
and  appellant  then  pursued  his  wife;    the- 
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state's  testimony  showing  that  be  was  trying 
to  kill  her.  His  testimony  showed  that  be 
was  merely  shooting  to  scare  her  or  to  make 
her  stop.  Appellant's  wife  ran  on  up  to- 
wards her  mother's  house.  Her  mother  came 
out  and  met  her,  and  over  protest  of  the 
mother  appellant  shot  his  wife,  he  claiming, 
however,  that  the  pistol  was  accidentally  dis- 
charged and  wounded  his  wife,  from  which 
wound  she  recovered,  and,  the  record  shows, 
went  back  to  live  with  appellant  There  is 
other  testimony  in  the  record  going  to  show 
divers  meetings  of  appellant  and  deceased, 
and  threats  on  the  part  of  appellant  towards 
deceased  on  account  of  his  Improper  relations 
with  his  wife,  which  we  do  not  deem  neces- 
sary to  rehearse,  but  believe  the  above  state- 
ment suffldent  to  discuss  the  assignments  of 
error  raised  by  appellant. 

BUI  of  exceptions  No.  2  complains  of  the 
court  permitting  the  state  to  prove  the  fact 
of  defendant  shooting  bis  wife  after  shooting 
deceased.  Appellant  objects  to  same  on  the 
ground  that  it  Is  another  transaction,  and  be- 
cause It  is  prejudicial  to  the  defendant,  and 
has  no  connection  with  this  case,  and  Is  Irrel- 
evant and  Immaterial.  This  testimony  was 
clearly  part  of  the  res  gestae,  and  was  admis- 
sible to  show  animus,  purpose,  and  Intent, 
to  Illustrate  the  condition  of  defendant's 
mind  and  motive  that  was  prompting  him 
throughout  the  entire  homicide. 

Bin  of  exceptions  No.  3  relates  to  the  same 
matter. 

Bill  of  exceptions  No.  4  complains  that  the 
state  was  permitted  to  read  from  a  written 
statement  theretofore  made  by  Sylvia  Young, 
wife  of  defendant,  before  Squire  Story,  In 
the  absence  of  the  defendant,  about  the  trans- 
action, to  which  counsel  for  defendant  object- 
ed, because  said  statement,  if  made,  was  not 
made  in  the  presence  of  the  defendant,  be- 
cause said  witness  is  the  wife  of  the  defend- 
ant, and  because  neither  the  defendant  nor 
his  attorneys  were  present  at  the  time  said 
purported  statement  was  made,  was  not  con- 
fronted with  said  witness,  and  had  no  oppor^ 
tunlty  to  cross-examine  her,  and  asks  that 
said  statement  be  excluded  from  the  Jury. 
This  bill  is  given  with  the  explanation  that: 
"The  defendant  placed  his  wife,  Sylvia  Young, 
on  the  stand,  and,  while  the  district  attorney 
was  cross-examining  her,  he  asked  her  cer- 
tain questions,  and  at  the  time  was  looking 
on  a  paper  and  asking  her  If  she  did  not 
make  the  statements.  He  was  simply  laying 
a  predicate  to  Impeach  her  upon  the  very 
questions  about  which  she  bad  testified  for 
the  defendant."  Clearly,  with  this  explana- 
tion, the  testimony  was  admissible.  How- 
ever, the  bill  is  defective,  even  without  this 
explanation,  for  the  reason  it  does  not  con- 
tain the  statement  and  does  not  allude  to  any 
statement  We  will  not  cohsult  a  statement 
of  facts  to  make  out  a  bill.  In  view,  bow- 
ever,  that  this  case  will  have  to  be  tried 
again,  we  have  examined  the  statement  in- 
troduced, and  find  that  same  Is  a  legitimate 


cross-examination  of  appellant's  wife,  sinr-e 
the  same  shows  that  it  has  relation  to  noth- 
ing but  what  she  had  testified  to;  many 
statements  in  this  statement  being  adverse 
and  contrary  to  her  testimony  on  the  trial  of 
this  case. 

Bill  of  exception^  No.  5  shows  that  appel- 
lant offered  to  prove  by  Wash  Martin  and 
Dave  Beaty  that.they  and  each  of  them  lived 
In  the  neighborhood  of  Ida  Little,  that  they 
knew  the  reputation  of  the  house  kept  by 
said  Ida  Little,  and  that  he  expected  to  prove 
by  each  of  said  witnesses  that  they  knew  the 
reputation  of  said  house,  and  that  It  was 
kept  by  the  said  Ida  Little  as  a  house  of 
public  prostitution,  and  by  other  witnesses 
tliat  John  Alkln,  the  deceased,  and  the  wife 
of  the  defendant  were  there  the  night  before 
the  killing  together.  State's  counsel  object- 
ed,  and  the  court  sustained  the  objection. 
This  testimony  was  admissible,  since  it  is 
corroborative  of  the  suspicions  of  appellant, 
and  goes  to  show  that  he  was  acting  In  good 
faith  and  liad  a  reasonable  basis  for  believ- 
ing that  deceased  and  his  wife  were  unduly 
intimate.  This  is  rendered  doubly  true,  in 
view  of  the  statement  of  facts,  which  shows 
that  appellant  went  to  Ida  Little's  house  and 
found  his  wife  in  company  with  deceased. 

Bin  of  exceptions  No.  6  shows  that  the 
state  offered  to  read  in  evidence  a  statement 
purporting  to  have  been  made  by  the  de- 
fendant, to  which  counsel  for  the  defendant 
objected  for  the  following  reasons:  Because 
said  statement  does  not  show  that  the  same 
was  voluntarily  made,  and  it  does  not  show 
that  it  was  stated  to  the  defendant  that 
this  evidence  would  be  used  against  him.  and 
not  for  him,  and  the  court  overruled  said  ob- 
jections. The  court,  in  signing  the  bill,  stays: 
"The  written  statement  was  in  accordance 
with  the  statute."  Under  the  explanation  of 
the  court  there  was  no  error  In  admitting 
the  statement;  bat  we  wish  to  call  the  court's 
attention,  in  view  of  another  trial,  to  the 
peculiar  phraseology  of  the  statute  authoriz- 
ing the  Introduction  of  this  character  of  tes- 
timony. Article  790,  Code  Cr.  Proc.  1895,  as 
amended  by  Acts  30th  Leg.  p.  219,  c.  118,  S  1. 
reads  as  follows,  to  wit:  "The  confession 
shall  not  be  used  if  at  the  time  it  was  made 
the  defendant  was  in  jail  or  other  place  of 
confinement,  nor  while  he  is  In  the  custody  of 
an  officer,  unless  made  in  the  voluntary  state- 
ment of  the  accused  taken  before  an  examin- 
ing court  in  accordance  with  law,  or  be  made 
In  writing  and  signed  by  him,  which  written 
statement  shall  show  that  he  has  been  warn- 
ed by  the  person  to  whom  the  same  Is  made: 
First,  that  he  does  not  have  to  make  any 
statement  at  all.  Second,  that  any  statement 
made  may  be  used  In  evidence  against  him 
on  his  trial  for  the  offense  concerning  which 
the  confession  Is  therein  made,  or  unless  in 
connection  with  said  confession,  he  makes  ' 
statements  of  facts  or  circumstances  that  are  ' 
found  to  be  true,  which  conduce  to  estab-  ' 
lish  his  guilt,  such  as  the  finding  of  secreted 
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or  8toIen  property,  or  the  Instrument  with 
wbicb  he  states  the  offense  was  committed; 
provided  that  where  the  defendant  is  unable 
to  write  his  name  and  sign  the  statement  by 
making  his  mark,  such  statement  shall  not 
be  admitted  In  evidence,  unless  It  be  witness- 
ed by  some  person  other  than  a  peace  officer, 
who  shall  sign  the  same  as  a  wltaeas." 

The  statement  found  in  the  record  starts 
off  as  follows:  "Sam  Young,  after  having 
been  informed  that  be  cannot  be  compelled  to 
make  any  statement  whatever,  and  that,  if  he 
does  make  any  statement,  same  will  be  used 
as  evidence  in  the  case  against  him  for  mur- 
dering John  Alkln,  and  also  In  the  case  for 
shooting  his  wife,  freely  and  voluntarily 
makes  the  following  statement"  Then  fol- 
lows appellant's  statement,  which  Is  signed 
"Sam  Young,"  as  indicated  in  the  record.  It 
will  be  noticed  that  that  portion  of  the  state- 
ment copied  does  not  contain  one  of  the 
requisites  of  a  written  confession  as  prescrib- 
ed by  the  acts  of  the  last  Legislature,  in 
that  same  does  not  show  that  be  had  been 
warned  by  the  person  to  whom  the  same 
is  made.  This  statute  Is  In  derogation  of  the 
former  statute,  and  In  the  opinion  of  the 
writer  a  statute  that  ought  never  to  have 
been  passed.  Yet  the  same  lays  down  a  rule 
on  the  question  of  criminal  evidence  that  be- 
comes purely  statutory,  and  in  order  to  in- 
troduce the  evidence  it  must  comply  strictly 
with  the  statute.  The  statement  does  not 
do  90,  since  the  same  does  not  show  upon  Its 
face  that  he  was  warned  by  the  person  to 
whom  the  same  was  made.  The  evidence 
dehors  the  statement,  perhaps,  may  do  so,  and 
probably  does;  but  the  Legislature,  in  Its 
wisdom,  has  seen  fit  to  say  that  a  voluntary 
statement  that  does  not  contain  this  clause 
Is  Inadmissible.  We  are  Impotent  to  change 
the  law,  even  If  we  were  inclined  to  do  so. 
The  writer  thinks  the  rule  Is  too  restrictive 
and  ought  to  be  repealed;  but  this  Is  a  mat- 
ter left  to  the  discretion  of  the  Legislature. 

Bill  of  exceptions  No.  7  complains  of  the 
same  matter  discussed  in  bill  of  exceptions 
No.  4. 

Appellant's  amended  motion  for  a  new  trial 
complains  of  the  sixteenth  paragraph  of  the 
court's  charge,  which  Is  as  follows:  "If  you 
believe  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant,  with  his  Im- 
plied malice  as  that  Is  hereinbefore  explained, 
and  with  a  deadly  weapon  or  Instrument  rea- 
sonably calculated  and  likely  to  produce 
death  by  the  mode  and  manner  of  Its  use, 
in  a  passion  aroused  without  adequate  cause, 
and  not  in  defense  of  himself  against  an  un- 
lawful attack  or  demonstration  reasonably 
producing  a  rational  fear  or  expectation  of 
death  or  serious  bodily  Injury,  with  the  In- 
tent to  kill,  did  in  Red  Elver  coimty,  Texas, 
at  any  time  prior  to  28th  day  of  November, 
1007,  unlawfully  shoot  and  thereby  kill  John 
Alkln,  as  charged  In  the  indictment,  you  will 
find  him  guilty  of  murder  in  the  second  de- 
gree, and  assess  his  punishment  at  confine- 


ment In  the  state  penitentiary  for  any  period 
that  the  jury  may  determine  and  state  In 
their  verdict,  provided  It  be  for  not  less  than 
five  years."  Appellant  complains  that  the 
charge  is  on  the  weight  of  evidence,  and  vir- 
tually charges  the  jury  that  the  defendant 
bad  implied  malice  against  the  deceased  when 
he  shot  him.  The  charge  is  correct,  and  has 
been  frequently  approved  by  this  court. 

The  second  ground  of  the  motion  complains 
of  the  following  charge:  "In  determining 
whether  or  not  there  was  adequate  cause, 
you  have  the  right  to  look  to  any  or  all  prov- 
ocations, if  there  were  any,  arising  at  the 
time  or  before  the  killing."  Appellant  com- 
plains that  said  charge  should  have  gone  fur- 
ther and  charged  the  jury  that.  In  considering 
the  question  as  to  whether  appellant  was  guil- 
ty of  the  offense  of  manslaughter,  they  would 
consider  all  the  antecedent  provocations,  enu- 
merating them,  in  passing  upon  the  question 
as  to  whether  his  mind  was  capable  of  cool 
reflection.  In  other  words,  the  charge  should 
have  applied  the  principles  of  law  to  the 
facts  proven,  and  should  have  submitted  to 
the  jury  the  question  as  to  whether  or  not 
the  course  of  conduct  of  the  deceased  toward 
defendant's  wife,  coupled  with  what  occur- 
red at  the  time  of  the  killing,  was  an  ade- 
quate cause  to  reduce  the  homicide  to  man- 
slaughter. It  Is  never  correct  nor  proper 
for  a  court  to  collate  the  facts.  The  charge 
was  correct  as  far  as  it  went 

The  fourth  ground  of  the  motion  complains 
because  the  court's  diarge  on  manslaughter 
did  not  pertinently  and  affirmatively  charge 
on  that  phase  of  the  case  wherein  the  facts 
show  that  deceased,  John  Alkln,  just  before 
the  shooting,  asked  defendant  Sam  Young, 
if  he  wanted  to  know  the  truth,  and  defend- 
ant told  him  "Yes,"  when  the  deceased  re- 
plied, "Well,  then,  I  have  had  her,  and  X 
can  get  her  again  if  I  wtmt  her,"  upon  which 
the  defendant  shot  and  killed  deceased.  That 
the  court  should  have  charged  the  jury'  that 
if  they  believed  that  the  defendant  prior 
to  the  killing  had  suspected  adulterous  re- 
lations between  deceased  and  his  (defend- 
ant's) wife,  but  was  not  possessed  of  suffi- 
cient information  to  make  his  mind  sure  of 
that  fact  snd  in  order  to  satisfy  his  mind 
as  to  the  truth  or  falsity  of  said  act,  on 
the  morning  of  the  killing  he  sought  out  the 
deceased  to  Inquire  as  to  the  truth  or  falsity 
of  said  matter,  and  that  {it  said  meeting  with 
deceased  the  deceased  used  the  language 
above  referred  to,  and  if  such  language  pro- 
duced in  the  mind  of  defendant  sudden  rage, 
anger,  passion,  or  resentment,  which  ren- 
dered his  mind  -Incapable  of  cool  reflection, 
and  while  In  such  state  of  mind  he  shot  and 
killed  deceased,  he  would  be  guilty  of  no 
higher  grade  of  culpable  homldde  than  man- 
slaughter. In  the  case  of  Richardson  v. 
State,  28  Tex.  App.  222,  12  S.  W.  872,  In  dis- 
cussing a  similar  question  to  that  raised  by 
appellant.  Chief  Justice  White  of  this  court 
used  the  following  language:    "We  are  also 
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of  opinion  that  the  charge  of  the  court  fail- 
ed and  omitted  pertinently  and  affirmative- 
ly to  Instruct  the  jury  upon  that  phase  of 
the  law  of  manslaughter  which  we  have 
above  Indicated.  Nowhere  In  the  charge  were 
the  jury  told  what  would  be  the  law  If  de- 
fendant called  deceased  out,  or  went  out  on 
Invitation  of  deceased,  and  then  asked  him 
concerning  the  Insulting  language,  and  de- 
ceased repeated  the  same  in  person  to  him, 
thereby  offering  a  new  insult"  Then,  on 
page  221  of  28  Tex.  App.,  page  872  of  12  S. 
W.,  we  find  the  following:  "If  defendant 
asked  the  deceased  out  of  the  house  for  the 
purpose  of  ascertaining  from  him  whether  or 
not  he  had  used  the  Insulting  language  about 
his  mother,  as  he  bad  been  Informed,  and 
deceased.  In  reply  to  this  question,  stated 
that  he  had  said  and  meant  every  word  Im- 
puted to  him,  and  the  defendant,  under  the 
immediate  influence  of  the  sudden  passion 
this  insulting  language  aroused,  slew  him,  he 
would  only  be  guilty  of  manslaughter,  pro- 
vided the  Jury  believed  the  passion  was  such 
as  to  Inflame  his  mind,  so  as  to  render  it 
incapable  of  cool  reflection."  The  record 
In  this  case  shows  that  defendant  had  been 
laboring  for  a  year  or  more  under  the  be- 
lief that  deceased  had  been  unduly  intimate 
with  his  wife,  but  had  not  gone  to  the  ex- 
tent of  wreaking  his  vengeance  upon  him 
for  said  act;  but  certainly  he  had  many  bases 
for  his  suspicions,  as  the  record  before  us 
discloses,  but  when  he  had  the  same  confirm- 
ed by  the  deceased's  own  declaration  to  him, 
he  had  absolute  confirmation  of  his  suspi- 
clons.  Then,  certainly,  if  the  jury  believed 
the  statement  of  this  fact  to  him  rendered 
the  appellant's  mind  incapable  of  cool  re- 
flection, he  would  not  be  guilty  of  any  higher 
offense  than  manslaughter.  This  phase  of 
the  law  was  not  given  In  the  main  charge 
of  the  court  For  authorities  on  this  ques- 
tion, see  Tucker  v.  State  (Tex.  Cr.  App.)  50 
S.  W.  712;  Bays  v.  State,  50  Tex.  Or.  B.  548,. 
99  a  W.  562;  Williams  v.  State,  24  Tex.  App. 
637,  7  S.  W.  836;  Paulln  v.  State,  21  Tex. 
App.  436,  1  S.  W.  453;  Maxwell  v.  State 
(Tex.  Cr.  App.)  56  S.  W.  62;  Blchardson  v. 
State,  28  Tex.  App.  216,  12  S.  W.  872;  and 
Banes  v.  State,  10  Tex.  App.  421. 

For  the  error  pointed  out,  the  judgment  Is 
reversed,  and  the  cause  is  remanded. 

BAMSEY,  J.,  absent 


HINMAN  V.   STATE! 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  28, 

1908.) 
1.  Criminai,  Law  (J  1084*)— Entby  of  Sen- 
TENrE— Time. 

Code  Cr.  Proc  1895,  art.  837,  provides 
that,  on  failure  to  enter  judgment  and  pro- 
Dounre  sentence  during  the  term,  the  judgment 
m«y  be  entered  and  sentence  passed  at  any  suc- 
ceeding term,  unless  a  new  tnal  lias  been  grant- 


ed, or  an  appeal  has  been  taken ;  and  by  arti- 
cle 884,  an  appeal  suspends  all  further  proceed- 
ings in  the  trial  court  nntil  the  judgment  of  the 
appellate  court  is  received  by  it,  but  where,  aft- 
er notice  of  appeal,  any  part  of  the  record  has 
been  lost,  it  may  be  substituted  in  the  trial 
court,  if  it  is  then  in  session,  but,  if  not,  the 
court  of  appeals  shall  postpone  the  appeal  until 
the  next  term,  so  that  the  record  may  be  sub- 
stituted. Accused  was  convicted  of  seduction, 
and  a  motion  for  a  new  trial  was  overruled,  and 
notice  of  appeal  given ;  but  sentence  was  not 
passed  until  the  following  term  of  court  Held 
that,  after  notice  of  appeal,  the  trial  court  could 
not  amend  the  record,  except  to  substitute  the 
record  where  a  part  of  it  bad  been  lost,  etc.,  sa 
that  the  trial  court  could  not  pass  sentence  at 
the  succeeding  term. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2731 ;  Dec.  Dig.  {  1084.*] 

2.  Cbiminal  Law  (|  1023*)— Appeai/— Deci- 
BioNB  Revhwabu  —  NEOESsny  of  Sen- 
tence. 

A  sentence  is  the  final  judgment  without 
which  an  appeal  cannot  be  taken,  except  in  cap- 
ital cases. 

[Eid.  Note. — ^For  other  cases,  see  Criminal  Law^ 
Cent.  Dig.  {  2596;   Dec.  Dig.  i  1023.*] 

3.  Cbiminal  Law  (J  1017*)— Afpbai.— Afpio,- 

I.ATE   JUBISDICTION. 

The  Court  of  Criminal  Appeals  must  decide 
the  question  of  its  own  jurisdiction,  and  not  the 
trial  court 

[EM.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  I  1017.*] 

4.  Cbiuinal  Law  (|  1086*)— Appeal  —  Dis- 

MIBSAX. 

An  appeal  in  a  criminal  case  will  be  dis- 
missed, where  the  record  contains  no  legal  sen- 
tence. 

[Eid.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  S  2769;  Dee.  Dig.  S  1086.*] 

Appeal  from  District  Court  Eastland  Coun- 
ty;  J.  H.  Calhoun,  Judge. 

Owen  Hlnman  was  convicted  of  seduction, 
and  he  appeals.    Appeal  dismissed. 

Scott  &  Brelsford  and  T.  L.  Hutchinson, 
for  appellant  F.  J.  McCord,  Asst  Atty. 
Gen.,  for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed at  the  August  term,  1907,  of  the  offense 
of  seduction.  Motion  for  a  new  trial  was 
overruled,  and  notice  of  appeal  given.  On 
account  of  the  sickness  of  the  Judge,  or  for 
some  cause,  sentence  was  not  pronounced 
at  that  term  of  the  court  Sentence  was, 
however,  at  the  following  January  term,  pass- 
ed upon  appellant  Under  this  state  of  the 
case  the  question  Is:  Had  the  court  the 
legal  authority  to  pass  sentence  when  he 
did? 

Under  our  statute  and  decisions  this  ques- 
tion must  be  answered  in  the  negative.  Ar- 
ticle 837,  Code  Cr.  Proc.  1895,  reads  as  fol- 
lows: "Where,  from  any  cause  whatever, 
there  is  a  failure  to  enter  Judgment  and  pro- 
nounce sentence  upon  conviction  during  the 
term,  the  Judgment  may  be  entered  and  sen- 
tence pronounced  at  any  succeeding  term  of 
the  court,  unless  a  new  trial  has  been  grant- 
ed, or  the  Judgment  arrested,  or  an  appeal 


•For  other  csaes  lee  Mm«  topic  and  lecUon  NUMBER  In  Dec.  &  Am.  Dixi.  1907  to  date.  *  Roportar  Indexe* 
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baa  been  taken."  Article  884,  Code  Cr.  Proc. 
1895,  provides:  "The  effect  of  an  appeal  Is 
to  suspend  and  arrest  all  farther  proceedings 
In  the  case  In  tbe  court  In  which  the  con- 
viction was  bad  until  the  Judgment  of  the 
appellate  court  Is  received  by  the  court  from 
which  the  appeal  is  taken ;  provided,  that 
In  cases  where,  after  notice  of  appeal  has 
been  given,  the  record  or  any  portion  there- 
of Is  lost  or  destroyed,  it  may  be  substituted 
In  the  lower  court,  if  said  court  be  then  in 
session,  and  when  so  substituted  the  tran- 
script may  be  prepared  and  sent  up  as  In 
other  cases.  In  case  the  court  from  which 
the  appeal  was  taken  be  not  then  In  ses- 
sion, the  court  of  appeals  shall  postpone  tbe 
consideration  of  such  appeal  until  tbe  next 
term  of  said  court  from  which  said  appeal  was 
taken,  and  tbe  said  record  shall  be  substitut- 
ed at  said  term,  as  in  other  cases."  This 
latter  article  has  been  construed  In  many 
decisions.  These  decisions  hold  that  prior 
to  tbe  adoption  of  tbe  above  article,  in  cases 
where  an  appeal  had  been  taken,  the  rule 
was  that  the  appeal  suspended  all  proceed- 
ings in  the  trial  court,  and  it  had  no  author- 
ity to  amend  or  substitute  the  record.  Since 
tbe  enactment  of  tbe  latter  article,  however, 
It  has  been  held  to  mean  that  after  notice 
of  appeal  has  been  given,  and  pending  ap- 
peal to  this  court,  tbe  court  In  which  tbe 
conviction  occurred  can  take  no  further  steps 
with  reference  to  tbe  case  until  this  court 
has  finally  disposed  of  such  appeal,  except 
where  some  portion  of  the  record  has  been 
lost  or  destroyed  after  the  notice  of  appeal, 
In  which  case  the  lost  or  destroyed  portion 
may  be  substituted. 

Going  back  to  article  837,  supra,  it  bas  been 
held  that  where  motion  for  new  trial  has 
been  overruled,  and  notice  of  appeal  given, 
but  no  entry  of  final  judgment,  a  judgment 
subsequently  entered  nunc  pro  tunc  Is  with- 
out authority  and  void.  Estes  v.  State,  38 
Tex.  Cr.  R.  606,  43  S.  W.  982.-  And  such 
seems  to  be  tbe  holding  and  ruling  in  this 
state.  A  sentence  under  our  procedure  is 
the  final  judgment,  and  without  that  an  ap- 
peal cannot  be  consummated,  except  in  cases 
where  tbe  death  penalty  Is  inflicted.  When 
tbe  August  term  of  the  court  adjourned,  all 
power  of  the  district  Judge  over  It  ceased, 
except  to  substitute  lost  or  destroyed  rec- 
ords, as  provided  in  article  884,  supra.  That 
court  could  In  no  manner  amend  the  record 
or  add  to  it,  otherwise  than  stated.  It  was 
witboat  power,  pending  tbe  appeal  to  this 
court,  to  sentence,  or  to  enter  a  Judgment 
on  tbe  verdict  even.  The  notice  of  appeal  had 
attached  the  jurisdiction  of  this  court,  had 
ousted  tbe  jurisdiction  of  tbe  trial  court, 
and  until  this  court  bas  passed  upon  tbe 
appeal  the  trial  court  Is  without  authority 
to  enter  a  judgment  or  sentence. 

It  Is  true,  legally  speaking,  that  this  court, 
witbont  a  sentence,  would  dismiss  the  ap- 


peal; but  this  court  passes  upon  its  juris- 
diction, and  not  the  trial  court,  and,  as  the 
statutes  quoted  have  provided  that  tbe  trial 
court  is  powerless  under  tbe  circumstances 
to  enter  any  Judgments,  or  make  any  orders 
or  decrees,  any  act  of  said  court  would  be 
without  authority.  Finding  the  record  In 
this  condition,  and  no  legal  sentence  In  the 
record,  it  Is  the  duty  of  this  court  to  dismiss 
this  appeal,  with  instructions  to  the  trial 
court  to  enter  a  proper  sentence  at  its  next 
term  of  court 
The  appeal  is  therefore  dismissed. 

RAMSET,  J.,  absent 


NOBIiB  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  28, 

1908.) 

1.  HoiciciDK  (I  291  •)— Cause  of  Death— In - 

8TBU0TI0NS. 

Where  decedent,  injured  by  accnsed  stick- 
ing a  knife  into  his  head,  breaking  the  blade, 
and  leaving  a  part  thereof  in  the  head,  did  not 
for  several  days  consult  physicians,  and  the  phy- 
sicians testiijed  that  the  wound  was  not  neces- 
sarily fatal,  and  that  if  they  had  reached  de- 
cedent immediately  after  he  received  the  wound, 
or  within  24  hours  thereafter,  they  could  have 
saved  his  life,  the  court  was  required  to  charge 
the  substance  of  Pen.  Code  1895,  arts.  651,  652, 
defining  homicide,  and  that,  unless  decedent 
died  from  gross  neglect  or  improper  treatmeut, 
accused  was  guilty  of  some  degree  of  homicide, 
while  if  gross  neglect  or  improper  treatmeut 
caused  death  the  jury  should  find  accused  not 
gnilty  of  homicide,  but  should  consider  whether 
he  was  gnilty  of  assault  with  intent  to  murder 
or  aggravated  assault,  defining  such  offenses. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  596 ;   Dec  Dig.  §  291.*] 

2.  Homicide  (§  5*)— Acts  Constittjting  Bom- 
iciDK— Misconduct  o»   Pebsoh   Injubed— 

lUPBOFEB  TbEATMENT  OF  PERSON  INJURED. 

Aocnsed  cannot  be  convicted  of  a  homicide 
unless  his  act  caused  the  same,  and  where 
decedent  was  negligent  in  caring  for  himself  aft- 
er receiving  the  injury,  or  where  his  physicians 
grossly  mistreated  him  and  caused  death,  accus- 
ed is  not  responsible  for  the  death. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {}  7-10;    Dec.  Dig.  {  5.*J 

Appeal  from  District  Court,  Mitchell  Coun- 
ty; James  L.  Shepherd,  Judge. 

Pat  Noble  was  convicted  of  murder  In  the 
first  degree,  and  he  appeals.  Reversed,  and 
cause  remanded. 

F.  J.  McGord,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  In  the  first  degree,  and  his  punish- 
ment assessed  at  imprisonment  for  life. 

Tbe  facta  in  substance  show  that  appel- 
lant was  sitting  in  a  negro  church,  when 
the  deceased  entered  same  at  the  Instance  of 
tbe  one  having  charge  of  the  church,  witb 
instructions  to  turn  the  lights  off  at  an  ordi- 
nary electric  switchboard.  He  did  so.  Ap- 
pellant  became  enraged,  turned  the   lights 


•For  oUuir  esses  im  same  tople  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 


Digitized  by 


Google 


282 


113  SOUTHWESTERN  EEPORTBR. 


(Tex. 


back  on,  and  deceased  returned  and  turned 
the  lights  off  again.  Thereupon  appellant 
l)ecame  enraged,  and  remarked  to  deceased, 
"It  looks  like  you  are  trying  to  start  some- 
thing." Deceased  said,  "No,  it  looks  like 
you  are  trying  to  start  something."  There- 
upon appellant  rushed  at  him  and  stuck  a 
knife  in  his  head  an  inch  and  three-six- 
teenths, and  the  blade  was  broken  off,  leav- 
ing that  much  of  the  knife  In  the  side  of  de- 
ceased's head.  This  occurred  on  Friday 
night.  Saturday  deceased  worked  at  the 
compress,  and  complained  Saturday  night 
and  Sunday,  and  Monday  became  uncon- 
scious, and  Tuesday  morning  physicians  were 
sent  for.  They  trepanned  his  head,  cutting 
about  an  Inch  of  the  skull  out  and  extracting 
the  knife  blade.  The  physicians  testified  that 
the  wound  was  not  necessarily  fatal,  and 
believed,  if  they  could  have  reached  deceased 
Immediately  after  he  received  the  wound,  or 
within  24  hours  thereafter,  that  he  could 
have  gotten  well.  They  appeared  in  their 
testimony  to  somewhat  contradict  this  state- 
ment, by  stating  that  the  wound  caused  de- 
ceased's death,  since  the  same  had  begun  to 
suppurate  at  the  time  they  reached  him  on 
Tuesday.  One  of  them  testified  that  he  did 
not  know  whether  the  wound  was  necessarily 
a  fatal  one  or  not;  that  wounds  of  that 
character  do  not  usually  prove  fatal  if  they 
are  looked  after  right  in  the  beginning;  and 
that  he  believed  the  deceased  would  have 
lived  if  the  operation  bad  been  performed 
immediately  before  suppuration  began.  Then 
he  used  this  language:  "I  think  it  was  the 
wound  that  caused  his  death;  but  the  fact 
that  that  blade  was  In  there  for  so  long, 
creating  that  pressure  there,  with  no  chance 
for  drainage,  caused  the  blood  to  flow  to  that 
part  and  produce  suppuration."  The  doctors 
testify  that  the  operation  was  done  skillfully, 
and  the  utmost  care  used  by  them  to  pre- 
serve deceased's  life.  So,  then,  the  matter 
relates  back  to  the  question  as  to  whether  or 
not  the  deceased  himself  was  guilty  of  grass 
neglect. 

On  this  question  the  court  charged  the  ju- 
ry as  follows:  "Although  the  Injury  which 
caused  death  might  not,  under  other  circum- 
stances, have  proved  fatal,  yet,  if  such  injury 
be  the  cause  of  death,  without  it  appearing 
that  there  has  been  any  gross  neglect,  such 
as  by  some  other  person,  such  as  deceased. 
It  would  be  homicide.  And  If  you  believe 
from  the  evidence  that  Pat  Noble  stabbed 
the  deceased  with  a  knife,  and  Inflicted  upon 
him  a  wound  which  was  not.  In  Itself,  neces- 
sarily mortal,  and  that  the  wound  Inflicted 
produced  suppuration  in  the  brain,  or  any 
other  effect  which  resulted  In  the  death  of 
the  deceased,  the  party  inflicting  the  injury 
would  be  as  guilty  as  if  the  wound  was  one 
which  would  of  Itself  inevitably  lead  to 
death,  unless  it  appears  from  the  evidence 
that  there  was  gross  neglect  by  some  other 
person,  such  as  the  deceased.  You  are  in- 
structed, also,  that  if  the  wound  inflicted 


wotdd  not  necessarily  result  in  deatb,  and 
it  appears  that  there  was  gross  neglect  on 
the  part  of  the  deceased,  it  is  not  homicide 
in  him  who  inflicts  the  first  Injury;  but  if 
the  Injury,  though  not  necessarily  fatal,  or 
if  said  injury  results  in  death,  then  it  would 
amount  to  homicide,  unless  It  appears  that 
there  has  been  gross  neglect  on  the  part  of 
the  deceased  himself." 

Appellant  criticises  this  charge  in  bis  mo- 
tion for  new  trial  on  the  ground  that  the 
same  Is  upon  the  weight  of  the  evidence  and 
is  misleading,  and  Is  not  the  law  applicable 
under  the  facts  raising  the  issue  as  to  wheth- 
er or  not  deceased  died  of  a  wound  inflicted 
by  appellant  or  from  his  own  neglect;  that 
the  jury,  in  this  connection,  should  have  had 
an  affirmative  instruction  that  if  they  be- 
lieved from  the  evidence  that  the  deceased 
was  guilty  of  great  neglect  in  not  having  and 
securing  medical  attention  sooner,  and  that 
this  neglect  was  the  cause  of  his  death,  then 
they  could  find  the  defendant  guilty  of  no 
higher  offense  than  assault  with  intent  to 
murder;  further,  that  said  charge  is  errone- 
ous, in  that  it  does  not  present  this  issue  of 
the  case  in  a  manner  so  that  a  jury  could  In- 
telligently pass  upon  the  issue,  and  is  more 
onerous  than  the  law  will  allow,  because  the 
Jury  should  have  been  told  that,  if  they  had 
a  reasonable  doubt  as  to  whether  or  not 
death  resulted  from  n^lect  or  from  the 
wound,  the  same  should  be  resolved  in  favor 
of  the  defendant 

We  do  not  think  the  diarge  is  upon  the 
weight  of  the  evidence;  but  the  same  is  not 
drawn  as  we  understand  the  law  to  be,  and 
clearly  appellant's  criticism  la  correct,  where- 
in he  says  the  court  should  have  told  the 
jury  the  defendant  could  not  be  guilty  of  any 
higher  offense  than  assault  to  murder,  if 
be  was  not  the  complete  cause  of  the  death 
of  the  deceased.  The  court  should  have 
charged  articles  651  and  652  of  the  Penal 
Code  of  1895.  The  court,  after  charging  said 
articles,  should  have  applied  the  law  to  the 
facts  of  the  case,  and  told  the  jury  that  un- 
less the  deceased  died  from  some  gross  neg- 
lect or  manifest  improper  conduct  of  the 
person  Injured,  or  treatment  of  the  deceased 
at  the  hands  of  the  doctors,  appellant  would 
be  guilty  of  some  degree  of  homicide  as  de- 
fined in  the  charge;  but  If  the  gross  neglect 
or  manifest  Improper  treatment  of  the  physi- 
cians, or  his  own  neglect,  caused  the  death 
of  deceased,  or  if  the  jury  have  a  reasonable 
doubt  of  these  facts,  they  should  And  the 
defendant  not  guilty  of  any  degree  of  culpa- 
ble homicide,  but  should  then  consider  wheth- 
er he  Is  guilty  of  assault  with  Intent  to  mur- 
der or  aggravated  assault  Then  the  charge 
should  proceed,  as  it  did,  to  define  these  of- 
fenses. But  if  the  jury  should  believe  that 
the  acts  of  appellant  were  the  direct  cause 
of  the  death  of  deceased,  and  there  was  no 
improper  treatment  or  neglect  on  bis  part  or 
that  of  the  doctor,  then  the  jury  would  con- 
sider as  to  whether  the  defendant  was  guilty 
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of  some  degree  of  culpable  homicide.  In  oth- 
er words,  the  defendant  cannot  be  convicted 
of  a  homicide  imless  bis  act,  agency,  procure- 
ment, or  culpable  omission  caused  same.  If 
the  deceased  Is  negligent  in  caring  for  him- 
self after  receiving  injury,  or  If  bis  physi- 
cians or  others  so  grossly  mistreat  him  as  to 
cause  bis  death,  then  tbe  defendant  Is  not  re- 
sponsible, under  tbe  law  of  this  state,  for 
tbe  death  of  tbe  deceased.  Tbe  charge  no- 
where tells  the  Jury  what  tbe  defendant 
would  be  guilty  of  If  deceased,  through  his 
own  gross  neglect,  or  his  physicians',  caused 
deceased's  death ;  but  the  charge  merely  tells 
the  Jury  that.  If  defendant's  act  did  not  kill 
deceased,  be  would  not  be  guilty  of  homicide, 
and  does  not  state  what  grade  of  oifense  he 
would  be  guilty  of  If  he  did  not  commit  the 
homicide.  See  Morgan  v.  State,  16  Tex.  App. 
503.  It  follows,  therefore,  that  tbe  court's 
chai:ge  Is  erroneous,  as  Is  Insisted  upon  by 
appellant 

Various  criticisms  are  made  of  the  court's 
charge  and  of  the  argument  of  the  prosecut- 
ing attorney.  Many  of  these  arguments 
were  not  proper.  In  view  of  tbe  reversal  of 
tbe  case  on  another  matter,  we  do  not  deem 
It  necessary  to  comment  on  same. 

For  the  error  discussed,  tbe  Judgment  is 
reversed,  and  the  cause  remanded. 

BAMSET,  J.,  absent 


HARVILLE  v.  STATE. 

(Court  of  Crimhial  Appeals  of  Texas.    Oct.  28, 
1908.) 

1.  CBiMmAi.   Law   (|   752%*)— Dismissal   of 
'  PBOSBcnrioN. 

Where,  on  motion  of  one  of  two  persons 
jointly  indicted,  a  severance  bad  been  granted, 
and  he  placed  on  trial  first,  and  a  motion  to 
quash  as  against  the  other  accused  had  been 
overruled,  the  district  attorney  could  dismiss  the 
case  as  against  such  other  accused  after  the 
jury  had  been  impaneled  to  try  the  first. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Dec.  Dig.  {  752V&.*] 

3.    WITHE88E8    (I    114*)— COMPETEKOT— ACCOlt- 
PXICES. 

The  prosecution  being  dismissed  as  to  one 
of  two  Jointly  indicted,  the  district  attorney 
might  properly  tender  her  as  a  witness  to  the 
accused  on  trial. 

[Ed.   Note. — For  other  cases,   see   Witnesses, 
Cent  Dig.  i  487:    Dec.  Dig.  {  114.*] 

3.  WrririssEB  ({  896*)— Iiiy«ACHMEMT  —  Evi- 
dence IN  Rebxtttai.. 

Where  a  prosecuting  witness  is  shown  by 
accnsied,  on  cross-examination  of  another  wit- 
ness, to  have  made  statements  out  of  court  dif- 
fering from  his  testimony  at  the  trial,  testimony 
of  a  witness  for  the  state  as  to  what  tbe  piose- 
cuting  witness  had  told  him  of  the  transaction 
is  aomissible,  though  accused  was  not  present 
and  the  prosecuting  witness  was  able  to  testify 
himself. 

[Ed.   Note. — For  other  cases,  see   Witnesses, 
Cent  Dig.  iS  1261-1264 ;    Dec.  Dig.  i  396.*] 


4.  Witnesses  (|  64*)— Exakination  —  Ques- 
tions FoBCiira  Wife  to  Testtft  Against 
Husband. 

In  an  incest  case,  a  question  asked  a  wit- 
ness whether  he  bad  ever  beard  accused  or  any 
member  of  his  family  deny  that  the  other  party 
to  the  offense  was  accused's  stepdaughter,  the 
daughter  of  his  wife,  was  improper,  as  indirect- 
ly forcing  accused's  wife  to  testify  against  him ; 
she  being  a  member  of  his  family. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Dec.  Dig.  I  54.*] 

5.  Incest  (|  14*)—Evidencb  —  Relationship 
OF  Pabties— Validity  of  Mabbiaqe— Death 
of  Pbevious  Husband. 

In  a  prosecution  for  incest  alleged  to  have 
been  committed  with  the  daughter  of  accused's 
wife  by  a  former  husband,  divorce  from  or 
death  of  the  first  husband  before  the  wife's  sec- 
ond marriage  being  essential  to  conviction,  af- 
firmative proof  is  necessary,  and  the  Htatement 
by  a  witness  that  he  understood  tFat  the  for- 
mer husband  was  dead  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Incest,  Dec. 
Dig.  {  14.*] 

6.  Criminal  Lav»  (S  721%*)  —  Tbial  —  Con- 
duct OF  PaOSECOTOa— IMPBOPEB  Abqument. 

Calling  attention  to  the  tact  that  accused 
had  not  called  as  a  witness  one  jointly  indicted 
with  him,  but  against  whom  the  prosecution  had 
been  dismissed,  and  asking  the  jury  to  consider 
the  fact  as  a  strong  circumstance  showing  ac- 
cused's guilt,  is  improper  argument 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1673 ;   Dec.  Dig.  i  721%.*] 

Appeal  from  District  Court,  Red  River 
County ;  Ben  H.  Denton,  Judge. 

Frank  Harville  was  convicted  of  incest, 
and  be  appeals.    Reversed  and  remanded. 

S.  W.  Harman  and  W.  W.  Johnson,  for  ap- 
pellant F.  J.  McCord,  Asst  Atty.  Gen.,  for 
the  State. 


BROOKS,  J.  Appellant  was  convicted  of 
incest,  and  his  punishment  assessed  at  im- 
prisonment In  the  penitentiary  for  five  years. 

Appellant  and  Lela  May  Brotberton  were 
Jointly  indicted  for  incest  Appellant  asked 
for  severance  and  was  placed  on  trial.  Tbe 
case  against  Lela  May  Brotberton  was  dis- 
missed. Tbe  facts  In  substance  show  that  ap- 
pellant and  Lela  May  Brotberton  were  seen 
to  leave  the  public  road  and  go  out  into  the 
river  bottom  by  the  prosecuting  witness.  His 
statement  of  the  facts  is  as  follows:  "After 
they  passed  me  there  was  some  tree  tops 
that  bad  fallen,  and  the  leaves  were  still 
green  on  tbe  trees,  and  that  put  them  out  of 
my  sight;  and  when  I  could  see  them  again 
they  were  out  of  the  buggy,  and  she  walked 
up  against  a  sapling,  or  pretty  close  to  a  sap- 
ling, and  he  pulled  up  her  clothes,  and  it 
looked  to  me  llke>  the  best  I  could  see,  that 
he  pulled  out  bis  male  organ.  I  don't  know 
that  be  had  It  out,  only  from  tbe  action  that 
he  made  from  that  part  of  his  body.  After 
be  went  through  those  actions,  as  If  taking 
out  his  organ,  he  went  right  up  against  her. 
the  best  I  could  tell  about  it  and  placed  the 
lower  part  of  his  body  against  the  part  of 
her  body  where  the  female  organ  would  be. 
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and  after  be  got  In  that  position  he  was  In 
motion  like  having  Intercourse  with  her. 
That  is  all  I  conld  say.  Her  clothes  were 
BtiU  up  at  this  time.  I  think  I  was  some 
50  or  60  yards  from  them;  could  have  been 
closer  or  further.  There  was  nothing  be- 
tween me  and  them  to  obstruct  my  view.  Of 
course,  it  was  heavy  timber,  but  no  under- 
growth at  that  place.  It  was  not  very  long 
that  I  saw  blm  continue  these  motions.  I 
think  she  saw  me.  It  looked  like  she  pushed 
him  away  from  her,  the  best  I  could  tell,  and 
then  she  got  In  the  buggy  and  Just  as  quick 
as  he  could  get  himself  In  shape,  from  the 
way  he  was  acting,  he  got  in  the  buggy.  His 
back  was  to  me,  and  be  was  standing  up, 
and  he  Just  bent  himself  over  this  way,  and 
It  seemed  to  me  that  be  was  working  with 
his  organ,  and  as  quick  as  he  could  do  that 
he  got  in  the  buggy  and  drove  away,  not  very 
fast.  Neither  one  of  them  took  oS  their  hats 
while  I  saw  them.  Frank  HarvUle's  back 
was  to  me  at  the  time  they  were  out  of  the 
buggy.  It  was  not  all  the  time.  When 
they  got  out  of  the  buggy,  they  were  going 
from  me,  and  of  course  his  back  was  to  me. 
I  was  something  like  50  or  60  yards  from 
them.  I  conld  not  tell  whether  he  had  bis 
privates  out;  only  Just  from  the  actions  led 
me  to  believe  that  he  did.  I  never  saw  them. 
I  never  saw  bis  pants  unbuttoned,  I  Just 
saw  blm  acting  like  he  was  unbuttoning  his 
pants.  I  could  not  say  bow  much  taller 
Frank  is  than  the  woman,  because  I  have  not 
measured  them.  The  place  that  I  saw  them 
was  supposed  to  be  reasonably  level  ground. 
They  were  both  standing  up.  The  woman 
was  some  lower  than  the  man,  there  may  be 
a  foot  difference.  I  have  not  measured  them. 
I  don't  know." 

BUI  No.  1  shows  tha.t  after  the  Jury  was 
impaneled  and  the  Indictment  read  to  them, 
but  before  introducing  any  testimony  in  the 
above  case,  the  state,  through  her  district  at- 
torney, asked  the  court  to  dismiss  the  case 
against  Lela  May  Brotherton,  who  was  in- 
dicted Jointly  with  the  defendant,  and  tender- 
ed the  said  Lela  May  Brotherton  to  the  de- 
fendant as  a  witness  in  his  behalf.  Defend- 
ant objected  to  the  dismissal  of  the  case 
against  Lela  May  Brotherton,  because  there 
was  one  case  already  pending  before  the 
court,  and  the  Jury  impaneled  in  the  trial  of 
this  case,  and  the  court  could  not  act  upon 
another  case  at  the  same  time;  that  there 
has  been  a  motion  to  sever,  and  defendant's 
motion  made  before  the  court  to  quash  the 
indictment  against  this  party,  and  the  court 
has  seen  fit  to  overrule  both  of  those  motions, 
and  counsel  for  appellant  asked  a  severance 
in  the  case,  the  court  having  forced  them  to 
ask  for  a  severance  by  refusing  to  dismiss 
the  case  against  her;  because  it  is  indirect 
allusion  to  a  defendant's  testimony  before  the 
Jury  in  the  case;  because  she  Is  a  defend- 
ant, and  the  counsel  says  that  be  tenders  her 
to  counsel  for  appellant  as  a  witness,  she  l>e- 
ing  one  of  the  defendants,  who  is  charged  In 


this  case;  and  l)ecanse  It  is  an  allusion  to- 
the  defendant's  right  to  testify  or  failure  to 
testify.  The  bill  is  approved  with  this  ex- 
planation: "That  the  defendant  had  filed  a 
motion  to  sever,  and  it  had  been  granted,  and 
he  was  placed  on  trial  first  on  his  own  mo- 
tion." There  was  no  error  In  the  ruling  of 
the  court  Where  two  parties  are  Jointly  in- 
dicted, the  district  attorney,  for  proper  cause 
and  showing,  can  dismiss  the  case.  There- 
being  no  prosecution,  it  is  not  amiss  to  ten- 
der him  or  her  to  the  appellant  as  a  witness,, 
if  the  appellant  desires  to  use  him. 

Bin  No.  2  shows  that  the  district  attorney 
asked  O.  M.  Tubbs  the  following  question, 
to  wit:  "When  you  first  met  Rosson  in  here 
on  the  day  of  the  election,  two  years  ago,  I 
will  ask  you  what  he  then  told  you  as  to- 
who  it  was  that  he  saw  in  this  attitude  down 
there  on  the  creek?"  Defendant  objected  to 
the  question,  because  they  have  no  right  to 
prove  what  the  witness  said  to  other  people 
in  the  absence  of  this  defendant,  when  that 
witness  is  present  to  testify  in  the  case.  The 
objection  was  on  the  ground  of  hearsay.  The 
district  attorney  then  asked:  "I  will  ask  ir 
it  Is  not  a  fact  that  he  told  you  about  this 
when  he  first  came  into  town,  or  soon  after 
he  got  Into  town?  A.  Well,  I  do  not  know 
that  It  was  soon  after  he  got  here.  It  was 
not  very  long.  I  never  saw  Mr.  Crlner  until 
the  next  day.  Mr.  Rosson  told  me  then  that 
be  thought  that  he  knew  this  party  by  sight"' 
The  court  appends  this  explanation:  "The- 
Court  of  Criminal  Appeals  will  see,  upon  ex- 
amination of  the  facts,  that  the  defendant 
upon  cross-examination  of  Jno.  Crlner,  prov- 
ed that  the  witness  bad  made  different  state- 
ments out  of  the  court  to  what  be  did  on  tbe- 
trial,  and  for  this  reason  this  testimony  was 
admitted."  Under  the  explanation  of  tbe- 
court  the  ruling  is  correct. 

BUI  No.  3  shows  that  the  state's  attorney 
propounded  to  J.  W.  Westerman  the  follow- 
ing questions:  "Now,  did  you  ever  hear 
Frank  HarviUe  or  any  member  of  his  family 
deny  this  being  the  stepdaughter — daughter 
of  bis  wife?"  Defendant  objected  on  the 
ground  that  same  is  hearsay,  immaterial,  and 
not  pertinent  to  the  issue  in  this  case.  This 
testimony  should  not  have  been  admitted.  It 
is  Indirectly  forcing  the  wife  to  testify 
against  the  husband,  since  she  certainly  was 
a  member  of  appeUanfs  famUy.  The  state, 
under  this  statement  is  permitted  to  prove 
that  the  wife  never  denied  the  fact  that  lier 
daughter  was  appellant's  stepdaughter. 

Bill  of  exceptions  No.  4  shows  the  state's 
counsel  proved  the  following  by  J.  W.  Wester- 
man :  "Do  you  know  the  general  understand- 
ing as  to  where  Mrs.  Brotherton's  first  hus- 
band died,  and  when  he  died?"  Defend- 
ant objected  to  the  question,  because  it 
would  be  hearsay.  The  court  overruled  the 
objection.  The  witness  answered  that  "he 
was  understood  to  be  dead.  I  Itave  beard 
Mrs. -HarviUe  state  that  he  was  dead."  The 
defendant  objected  to  any  statement  made 
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by  Mrs.  HarvlUe,  because  no  etatement  made 
by  the  wife  is  admissible  against  tbe  hus- 
band. All  of  wJilch  objections  w^re  over- 
ruled. Tbe  witness  continued  to  answer 
as  follows:  "He  died  over  at  Mt  Vernon. 
Some  fellow  killed  blm.  Mr.  Harrille  has 
been  living  down  In  that  country  about  ten 
years.  I  did  not  know  Mrs.  Brotherton  be- 
fore sbe  married  Mr.  HarvlUe."  Tbts  bill  is 
approved  with  this  explanation:  "No  objec- 
tion was  made  to  the  first  answer  In  the  bill ; 
that  Is,  'I  have  heard  Mrs.  Harville  state 
that  be  was  dead.' "  In  the  case  of  McGrew 
V.  State,  13  Tex.  App.  342,  appears  the  follow- 
ing language :  "Nowhere,  however,  is  it  made 
to  appear  that  at  the  time  of  the  second  mar- 
riage the  first  had  been  annulled,  either  by 
divorce  or  by  the  death  of  the  first  husband. 
Upon  this  point  the  only  evidence  in  the  rec- 
•ord  is  a  statement  in  the  testimony  of  Ann 
McGrew  to  the  effect  that  'my  first  husband 
died  in  Grimes  county,  as  I  understand.' 
From  this  statement  It  is  extremely  uncer- 
tain that  the  first  husband  Is-  dead ;  and,  If 
dead,  did  he  die  before  or  after  her  second 
marriage?  If  after,  then  the  second  marriage 
was  a  nullity,  provided  she  had  not  been  di- 
vorced from  him,  and  she  could  not  become 
the  lawful  wife  of  McGrew  by  virtue  of  such 
illegal  marriage.  If  she  was  not  his  lawful 
wife,  then  tbe  illicit  connection  of  McGrew 
with  her  daughter  by  the  previous  marriage, 
however  reprehensible  In  morals,  would  not 
constitute  the  crime  of  incest  In  law.  Di- 
vorce from  or  the  death  of  the  first  husband 
at  tbe  time  of  the  second  marriage  should 
have  been  proven  affirmatively,  because  abso- 
lutely essential  to  the  eetablishment  of  the 
crime  charged,  and  to  the  validity  of  a 
conviction  under  the  circumstances  stated." 
Clearly,  under  this  authority,  the  ruling  of 
the  court  was  erroneous  in  permitting  the 
witness  to  state  that  he  understood  that  her 
former  husband  was  dead. 

Bill  No.  6  complains  that  the  district  at- 
torney commented  upon  the  fact  that  appel- 
lant did  not  put  Lela  May  Brotherton  upon 
tbe  stand,  she  having  been  Indicted  conjointly 
with  her  stepfather,  the  appellant,  for  the 
crime  that  appellant  was  being  tried  for,  the 
district  attorney  having  previously  dismissed 
tbe  case  against  her,  and  that  the  district  at- 
torney in  his  speech  called  on  tbe  jury  to 
consider  appellant's  failure  to  put  her  on  the 
stand,  she  being  in  attendance  upon  the  tri- 
al, because  It  was  a  strong  circumstance  to 
show  that  he  was  guilty.  The  court  appends 
to  tbe  bill  the  statement  that  no  written 
charge  was  requested  by  appellant  to  be  given 
to  the  jury  to  disregard  sucb  remarks.  Up- 
on another  trial  this  argument  should  not  be 
Indulged. 

For  the  errors  pointed  out,  the  judgment  is 
-reversed,  and  the  cause  remanded. 

RAM8BT,  J.,  absent. 


VANHOOSER  v.  STATE. 
(Court  of  Criminal  AppeaU  of  Texas.    Oct.  28, 

1.  Assault  and  Battebt  (S  96*)— AssAtTLT— 
Instructions. 

The  defense's  testimony  on  a  prosecution 
for  assault  on  0.,  snggestmi;  that  there  was 
no  conspiracy  between  defendant  and  his  sod, 
but  that  all  defendant  did  was  in  a  peaceable 
manner  after  the  son  started  the  difficulty,  de- 
fendant was  entitled  to  an  instmction  that  if 
he  saw  C.  draw  a  knife  and  attempt  to  use  it 
on  the  son,  and  did  not  go  on  the  premises  to 
raise  a  difficulty,  and  knew  nothing  of  the  son'ii 
intention  to  attack  C,  and  all  he  did  was  to 
take  the  knife  from  C,  he  was  not  guilty. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Dec.  Dig.  |  96.*] 

2.  WFTNESSES    (§  303*)— iMPBACnMENT. 

It  being  a  circumstance  indicating  that 
there  had  been  a  previous  understanding  and 
agreement  of  an  unlawfal  character  between 
defendant  and  his  son,  if  the  son  anticipated 
there  would  be  trouble  with  O.  at  bis  house, 
and  therefore  followed  his  father  there,  It  was 
permissible  to  impeach  his  testimony  that  hv 
did  not  anticipate  it  by  proving  his  contrary 
statements  in  justice  court. 

[£3d.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  Si  1252-1257;    Dec.  Dip.  5  39:i.*J 

3.  Criminal  Law  (S  304*)— Res  Gb6T.e. 

It  being  the  state's  theory  that  defendant 
and  his  son  were  acting  together,  in  which 
case  he  would  be  equally  gnmy  witfa  the  t>ui!, 
it  may  be  shown  that  tbe  son,  after  his  assault 
on  C.  in  the  house,  ran  him  out  of  the  house 
and  chased  him ;  this  being  part  of  tbe  res 
gestoe,  and  it  being  a  continuous  fight. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  EHg.  $  810 ;   Dec.  Dig.  S>  364.*J 

4.  Cbiminal  Law  (§  364*)— Res  Gest^. 

Conspiracy  between  defendant  and  his  son 
being  asserted  by  the  state  on  a  prosecution  for 
assault  on  C.,  testimony  that  just  before  the  dif- 
ficulty the  son  came  and  remarked  to  C,  "C,  1 
hear  you  are  a  bad  man,"  and  immediately  as- 
saulted him,  and,  on  G.  denying  any  claim  to 
being  a  bad  man,  said,  "It  makes  no  difference; 
*  *  •  they  say  you  are  a  bad  man,"  is  ad- 
missible as  part  of  the  res  gestffi. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent,  Dig.  ii  810,  813;  Dec.  Dig.  {  8«4,*J 

6.  Obiuinal  Law  (§  364*)- Res  Gest^. 

Evidence  that,  after  defendant's  son  and 
C.  had  gone  away,  defendant  put  his  fist  in  the 
face  of  C.'s  wife  and  otherwise  used  violence 
and  insulting  language  to  her,  is  not  admissible 
as  part  of  the  res  gesta  on  a  prosecution  for  as- 
sault on  C.|  if  the  difficulty  bad  then  ended, 
though  it  was  claimed  defendant  and  his  son 
were  acting  together. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  804,  816,  817 ;  Dec  Dig.  § 
364.*] 

6.  Criminal  Law  (J  364*)— Res  Gest*. 

Evidence  that,  during  the  fi^ht  between  C. 
and  defendant's  son,  defendant  hit  C.'s  wife,  is 
admissible  as  part  of  the  res  gestce  on  a  prose- 
cution for  assault  on  C. ;  it  being  claimed  de- 
fendant and  his  son  were  acting  together,  and 
the  evidence  showing  they  were  all  mixed  up  in 
a  general   row. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  810 ;   Dec.  Dig.  $  364.*] 

7.  Assault  and  Battery  (§  88*)— Evidence- 
Threats. 

Testimony  that  C.  sold  his  crop  for  less 
than   it   was   worth,  because   advised  that   de- 
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fendant  would  kill  him  if  be  remained  on  the 
place,  i3  admissible  on  a  prosecution  for  assault 
on  C. ;  threats  prior  to  a  difficulty  being  al- 
ways admissible. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {  128;   Dec.  Dig.  J  88.*] 

8.  Assault  and  Battxby  (|  S3*)— Evid«mcb— 

Relevanct. 

Evidence  that  defendant  and  his  son  Bomc- 
times  swear  is  irrelevant  on  a  prosecution  for 
assault,  on  which  it  is  claimed  defendant  and 
his  son  acted  together. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Dec.  Dig.  i  83.*] 

Appeal  from  Jack  County  Court;  Sll  Stark, 
Judge. 

John  Vanhooser  appeals  from  a  conTietlon. 
Reversed  and  remanded. 

Nicholson  &  Fitzgerald,  for  appellant.  P. 
J.  McCord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
an  assault  upon  Jess  Caliban,  and  his  pun- 
ishment assessed  at  a  fine  of  $25. 

Jess  Callhan  was  renting  land  from  appel- 
lant. Appellant  became  dissatisfied  with  his 
tenancy  and  intended  to  make  an  effort 
through  the  courts  to  dispossess  Callhan  of 
the  place  so  rented.  Prior  to  doing  so,  how- 
ever, appellant,  In  company  with  his  wife 
and  one  Jap  Hill,  went  to  Caliban's  house 
with  a  wagon  load  of  household  effects,  with 
a  buggy  trailing  to  the  wagon.  Appellant 
walked  to  the  edge  of  the  porch  of  the  house 
occupied  hy  Caliban,  and  asked  Caliban  If 
the  door  to  the  room  which  contained  his 
things  was  locked,  and  he  told  him  it  was. 
Witness  further  testifies:  "He  then  asked 
me  to  open  it,  as  he  wished  to  get  some 
things  out  of  the  room.  I  got  up  and  went 
Into  the  house,  got  the  key,  went  through  the 
room,  and  opened  the  door.  When  I  opened 
the  door,  defendant  came  into  the  house,  and 
then  I  saw  Vester  Vanhooser  come  Into  the 
house,  and  as  he  reached  the  door  he  re- 
marked to  me,  'Callhan,  they  tell  me  you  are 
a  bad  man.'  I  said,  'No,  I  don't  fess  to  be  a 
bad  man.'  Vester  Vanhooser  then  grabbed 
my  shirt  collar  and  tore  my  shirt  I  told  him 
that  I  did  not  want  any  trouble,  and  begged 
him  not  to  bother  me;  but  he  kept  on  fight- 
ing me,  and  said  'It  makes  no  difference; 
they  tell  me  you  are  a  bad  man,  and  I  am  a 
bad  man,  too.'  About  this  time  the  defend- 
ant run  In  and  took  my  knife  out  of  my 
pocket  My  wife  had  hold  of  defendant  and 
Vester  Vanhooser  had  hold  of  my  arms,  hold- 
ing me  with  his  arms  around  my  shoulders. 
I  was  standing  by  the  side  of  the  door  facing 
that  leads  into  the  room  in  which  me  and  my 
wife  had  our  bed,  and  when  defendant  got 
my  knife  he  turned  me  loose,  and  my  wife 
grabbed  bold  of  Vester  Vanhooser,  and  we 
scufiled  until  we  went  into  our  room  and  fell 
across  the  bed.  Vester  Vanhooser  was  on 
top  of  me,  and  my  wife  had  bold  of  him, 
trying  to  get  him  loose  from  me,  and  while 


we  were  on  the  bed  in  this  shape  Vester  call- 
ed for  some  one  to  take  the  woman  away, 
saying  that  he  would  fix  the  bad  man.     I 
was  begging  all  the  time  for  them   not  to 
hurt  me.    Defendant  started  to  pull  off  my 
wife;    but  Jap  Hill  stopped  him,  and  told 
him  to  stand  back.    Finally  we  scuffled  to  the 
edge  of  the  bed,  and  Jap  Hill  caught  bold  of 
me  and  pulled  me  up  and  away  from  Vester 
Vanhooser,  and  I  told  Jap  Hill  to  let  me  go. 
He  asked  me  if  I  would  run  if  he  would  let 
me  go,  and  I  said  I  would,  and  he  turned  me 
loose,  and  I  run  out  of  the  house,  and  Jap 
Hill  and .  Vester  Vanhooser  went  out  after 
me;    Vester  Vanhooser  trying  to  catch   me. 
I  ran  out  and  jumped  over  the  fence,  and 
went  off  to  my  father-in-law's  house."     The 
above  is  the  state's  case.    The  defense's  evi- 
dence shows  that  appellant  took   the  knife 
out  of  the  prosecuting  witness'  hand.    In  ad- 
dition to  the  above  testimony  for  the  state, 
the  evidence  clearly  suggests  that  the  father 
and  son  were  acting  together  In  the  assault 
upon  Caliban.    Whether  this  be  true  or  not 
is  a  question  of  fact  for  the  Jury.    The  de- 
fense denies  this. 

The  record  does  not  contain  any  general 
charge  of  the  court.  We  therefore  presume 
that,  if  any  charge  was  given  by  the  court, 
it  was  a  verbal  one.  Appellant  asked  the 
court  to  Instruct  the  Jury  as  follows:  "Xou 
are  Instructed  that  if  you  find  and  believe 
from  the  evidence  In  this  case  that  John  Van- 
hooser, upon  or  about  the  25th  day  of  March, 
1906,  at  his  place  in  Jack  county,  Texas,  saw 
Jess  Callhan  draw  a  knife  from  his  pocket 
and  attempt  to  use  the  same  on  Vester  Van- 
hooser, the  son  of  defendant,  and  you  fur- 
ther find  that  defendant  did  not  go  on  said 
premises  for  the  purpose  of  raising  a  diffi- 
culty, and  knew  nothing  of  any  Intention  on 
the  part  of  Vester  Vanhooser  to  unlawfully 
attack  Jess  Caliban,  and  yon  further  find 
and  believe  that  all  the  defendant,  John  Van- 
hooser, did  on  said  date  was  to  take  away 
from  Jess  Callhan  said  knife,  you  will  find 
defendant  not  guilty."  The  defense's  testi- 
mony suggests  that  there  was  no  con^iracy 
or  acting  together  on  the  part  of  father  and 
son  whatever,  and  that  all  appellant  did  was 
to  go  in  a  peaceable  manner  after  some 
household  effects,  and  the  son  started  the  dif- 
ficulty. If  this  Is  true,  and  all  appellant  did 
was  to  take  the  knife  away  from  the  party 
who  was  attempting  to  cut  his  son,  certainly 
he  would  not  be  guilty  of  any  offense,  and 
the  court  should  have  so  charged, 

Bill  of  exceptions  No.  1  shows  that  the 
state  propounded  the  question  to  Vester  Van- 
hooser and  he  answered  as  follows:  ITxat 
he  did  not  swear  that  he  turned  around  and 
went  back  to  the  premises  where  the  figbit 
between  himself  and  Jess  Caliban  occurred. 
and  did  not  go  on  to  feed  his  steers;  tbat 
the  reason  be  went  back  was  because  he  an- 
ticipated  some  trouble.     Bill  No.   2   shows 
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that  the  state  proved  by  O.  R.  Moore  that 
"Vester  Vanhooser  did  swear  In  the  Justice 
court  that  he  met  the  prosecutlug  witaess, 
Jees  Callhan,  and  his  wife,  between  the  John 
Vanhooser  place  and  Baker's;  that  he  turn- 
ed and  went  back  because  he  was  expecting 
some  trouble.  This  testimony,  as  embodied 
In  the  two  bills,  was  admissible.  If  Vester 
Vanhooser  was  anticipating  trouble,  It  is  a 
circumstance  to  Indicate  that  there  had  been 
a  previous  understanding  and  agreement  of 
unlawful  character  between  himself  and  his 
father,  and  It  Is  permissible  to  impeach  his 
testimony,  indicating  that  he  did  not  so  un- 
derstand, by  proving  contrary  statements 
made  in  the  Justice  court. 

Bill  No.  5  shows  the  state  was  permitted 
to  prove  by  Jess  Callhan  that  on  the  occa- 
sion in  question  Vester  Vanhooser  assaulted 
him  and  ran  him  out  of  his  house  and  chased 
him  over  the  fence.  This  testimony  was  part 
of  the  res  gestae.  It  was  one  continued  fight. 
Of  coarse,  appellant,  if  not  participating  In 
same,  under  a  proper  charge  of  the  court, 
would  not  be  convicted  by  the  Jury ;  but  the 
state's  theory  was  and  Is  that  he  and  his  son 
were  acting  together.  If  they  were,  he  would 
be  equally  guilty  with  his  son. 

Bill  No.  6  shows  that  the  state  proved  by 
Mrs.  Vina  Callhan  that  Just  prior  to  the  dif- 
ficulty Vester  Vanhooser  came  In  at  the  door 
and  remarked  to  her  husband,  "Callhan  I 
hear  that  you  are  a  bad  man,"  and  Im- 
mediately assaulted  him  by  taking  bold  of  his 
shirt  collar,  and  further,  "It  makes  no  dif- 
ference, by  Ood;  they  say  yoa  are  a  bad 
man."  This  testimony  was  also  part  of  the 
res  gestse. 

Bill  No.  7  shows  'the  state  proved  by  Vina 
Caliban  that,  after  Jess  Callhan  and  Vester 
Vanhooser  had  left  the  house  and  place,  the 
defendant,  John  Vanhooser,  popped  his  fist 
In  her  face  and  said,  "What  are  you  acting  a 
God  damn  fool  about  this  place  for?"  Ap- 
pellant objected,  for  the  reason  that  said  tes- 
timony was  not  relevant  and  material  to  the 
state's  charge  In  this  case,  and  no  part  of  the 
res  gestae.  Certainly,  If  the  difficulty  had 
ended,  and  appellant  used  the  Insulting  lan- 
guage to  the  prosecuting  witness'  wife  as 
contained  In  this  bill,  It  would  not  be  a  part 
of  the  res  gestae,  and  ought  not  to  be  admit- 
ted. 

Bill  No.  8  shows  that  Vina  Caliban  was 
permitted  to  testify  that  during  the  fight  be- 
tween her  husband  and  Vester  Vanhooser 
the  defendant  hit  her  In  her  side.  Certain- 
ly, if  defendant  hit  Caliban's  wife  In  the 
side  daring  the  fight  between  Vester  Van- 
hooser and  the  prosecuting  witness,  Jess 
Callhan,  this  testimony  would  be  admissible 
as  part  of  the  res  gestae,  since  the  evidence 
shows  they  were  all  mixed  up  In  a  general 
row. 

BUI  No.  10  shows  that  the  state  was  per- 
mitted to  prove  by  Jess  Caliban  that  he  sold 


his  crop  for  less  than  It  was  worth,  because 
he  was  advised  that  defendant  would  kill 
him  if  he  remained  on  the  place.  This  testi- 
mony was  admissible.  Threats  prior  to  the 
time  a  difficulty  occurs  are  always  admissible. 

BUI  No.  11  shows  that  Vina  Callhan,  while 
on  the  stand,  testified  that,  after  Jess  Call- 
han and  Vester  Vanhooser  had  run  away 
from  the  place,  John  Vanhooser,  appellant, 
caught  hold  of  her  and  shook  her  until  her 
dress  fell  off  of  her  in  the  floor,  and  that 
she  went  away  from  the  place  without  any 
dress  on.  As  stated  above.  If  the  difficulty 
between  appellant's  son  and  Jess  Callhan  had 
ended,  and  appellant  used  any  violence  to 
the  person  of  Caliban's  wife,  this  testimony 
would  not  be  admissible  in  the  trial  of  the 
case  for  assault  on  Callhan  prior  to  said 
time.  Of  course.  If  It  occurred  cotempora- 
neous  with  the  assault  on  Caliban,  it  would 
be  admissible. 

BiU  No.  12  shows  the  state  proved  by  Vest- 
er Vanhooser  that  he  and  his  father  some- 
times swear.  We  see  no  relevancy  of  this 
testimony  In  the  trial  of  the  case  for  as- 
saulting Callhan. 

For  the  errors  pointed  oat,  the  Judgment 
Is  reversed,  and  the  cause  remanded. 

RAMSEY,  J.,  absent 


ASKEW  V.  STATE. 
(Court  of  Criminal  Aroeals  of  Texas.    Oct.  28, 

1.  Cbiminal   Law    (J   1115*)— Appeal— Bnx 
OF  Exceptions— Questions  Reviewable. 

A  bill  of  exceptions,  bo  framed  as  not  to 
Bhow  whether  the  district  attorney  or  counsel 
for  accused  first  opened  on  the  examination  of 
jurors  the  question  whether  they  had  heard  of 
the  previous  trials  of  the  case,  one  of  which 
resulted  in  a  hung  Jury,  fails  to  present  for  re- 
view the  question  whether  the  district  attorney 
erred  in  making  such  inquiries  from  the  jurors. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g  2927 ;  Dec.  Dig.  {  1116.*] 

2.  Cbiminal  Law  (8  1171*)—TitiAL— Miscon- 
duct OF  DiSTBICT  AtTOBNET. 

The  misconduct  of  the  district  attorney, 
when  his  questions  to  accused  on  cross-examina- 
tion as  to  whether  absent  witnesses  had  not  on 
a  previous  trial  testified  that  he  shot  decedent 
were  excluded,  in  aivuing  to  the  jury  that  such 
absent  witnesses  had  testified  on  a  tormpr  trial 
that  accused  shot  decedent,  was  reversible  er- 
ror, where  the  court  refused  to  withdraw  the 
remarks  from  the  Jury  and  instruct  them  not 
to  consider  them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  g  1171.*] 

Appeal  from  District  Court,  Hopkins  Coun- 
ty; R.  L.  Porter,  Judge. 

Frank  Askew  was  convicted  of  murder,  and 
he  appeals.     Reversed  and  remanded. 

C.  E.  Sheppard,  for  appellant.  F.  J.  Mc- 
Cord,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  Is  the  second  appeal  of 
this  case;  the  former  appeal  being  found  In 
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47  Tex.  Cr.  R.  362,  83  S.  W.  706.  It  te  there 
reported  as  Frank  Asken  t.  State.  Tbe  evi- 
dence on  tbe  trial  which  resulted  In  this  con- 
Tlction  to  different,  to  a  very  considerable 
extent,  from  that  on  the  former  appeal. 
Quite  a  number  of  criticism^  are  urged 
against  the  charge  In  regard  to  manslaughter 
and  self-defense.  A  careful  review  of  these 
charges  we  think,  sufficiently  present  the  law 
of  the  case,  so  that  appellant  was  not  in- 
jured. 

Exception  was  reserved  to  the  manner  of 
examining  the  Jurors  on  their  voir  dire  by  the 
district  attorney.  The  particular  point  is 
that  the  district  attorney  asked  them  if  they 
had  heard  the  previous  trials,  one  of  which 
resulted  In  a  bung  Jury.  In  bis  qnaliflcatlon 
tbe  district  Judge  says  that  the  defendant's 
counsel  asked  many  questions  of  the  Jurors 
in  regard  to  their  knowledge  of  the  former 
trials.  The  bill  to  so  framed  that  it  to 
practically  Impossible  for  this  court  to  under- 
stand exactly  who  brought  about  these  ques- 
tions. If  the  defendant's  attorney  first  open- 
ed up  the  matter  In  bis  examination  of  the 
Jurors,  he  cannot  ctHnplain.  If  the  district 
attorney  did  so,  then,  of  course,  defendant 
bad  the  right  to  probe  that  matter.  So  we 
say,  as  the  bill  to  presented,  it  leaves  us  In 
doubt  as  to  who  first  interrogated  the  Jurors. 
Examination  of  the  qualification  of  Jurors  can 
be  ascertained  without  allusion  to  former 
trials. 

Appellant  reserved  two  bills  of  exceptions 
in  regard  to  the  conduct  of  the  district  at- 
torney. The  first  relates  to  his  manner  of 
examining  the  defendant  while  testifying  in 
his  own  behalf.  Tbe  bill  recites  that  the  dis- 
trict attorney  questioned  the  defendant  as 
follows:  "'Walter  and  Arthur  Lewis,  who 
testified  upon  the  former  trial  of  this  case, 
were  cousins  of  yours,  were  they  not?'  To 
which  the  defendant  replied,  'Yes.  Q.  Tou 
were  here  In  court,  and  heard  them  testify 
against  you  at  a  former  trial  of  this  case?  A. 
Yes,  sir.  Q.  Is  It  not  a  fact  that  they,  your 
cousins,  each  testified  upon  a  former  trial  of 
this  case  In  this  court  In  your  presence  and 
hearing  that  you  shot  the  deceased  in  the 
back  while  be  was  running  from  you,  and  did 
they  not  also  testify  that  after  the  shooting 
that  you  cut  your  own  clothes  and  hat  and 
then  took  the  knife  and  put  It  down  by  the 
deceased's  band?  And  is  it  not  a  fact  that 
you  heard  Walter  Lewto  and  Arthur  Lewis 
both  testify  upon  the  former  trial  of  this 
case  to  all  of  these  facts?'  "  Appellant  urged 
various  objections,  which  were  sustained  by 
the  court  in  so  far  as  answers  were  concern- 
ed. The  further  exception  was  reserved  that 
it  was  material  error  to  permit  the  district 
attorney  to  ask  such  questions.  The  other 
bill  refers  to  the  same  subject-matter,  and 
came  out  in  tbe  district  attorney's  argument 
as  follows :  "If  tbe  defendant's  counsel  are  so 
honest  and  are  always  so  fair  in  their  cases, 
and  if  they  wanted  you  to  know  the  whole 
truth,  and  wanted  to  be  fair  in  this  case,  why 


did  they  object  to  the  defendant  testifying 
as  to  what  his  cousins,  Walter  and  Artbnr 
Lewis,  had  testified  to  upon  a  former  trial  of 
this  case,  as  to  his  having  cut  his  own  clotbes 
and  hat,  and  then  putting  the  knife  down  hy 
the  hand  of  the  deceased  after  so  doing;  and 
If  they  are  so  honest,  why  were  they  not  -will- 
ing for  all  the  facts  to  be  known  to  you.  aiitl 
why  did  they  object  to  this  defendant  telliii,-: 
you  as  to  what  his  own  cousins  had  testlfic^l 
to  as  to  bow  he  shot  and  killed  the  deceased 
and  what  he  did  after  be  so  shot  and  killed 
him?" 

Various  objections  were  urged  to  thte  argu- 
ment, among  other  things,  that  It  was  im- 
proper, prejudicial,  and  calculated  to  inOame 
tbe  minds  of  the  Jury  against  tbe  defendant, 
and  was  a  dtocussion  of  facts  not  admitted 
In  evidence  by  the  court  and  that  had  been 
by  tbe  rulings  of  the  court  rejected  as  evi- 
dence. The  court  explains  this  bill  by  stat- 
ing that  tbe  defendant's  counsel  In  their  argn- 
ments  to  tbe  Jury  had  stated  that  the  district 
attorney  objected  to  certain  evidence  offered 
by  defendant,  but  so  far  as  they  were  con- 
cerned they  were  willing  to  turn  on  the  light 
and  let  everything  in;  that  they  wanted  to 
be  fair  and  honest  with  the  Jury,  and  de- 
sired that  they  know  everythhig  In  connection 
with  tbe  whole  case,  and  tlie  above  remarks 
complained  of  by  the  defendant  were  provok- 
ed by  the  argument  of  defendant's  counsel. 
What  these  remarks  were  of  defendant's  coun- 
sel to  not  shown ;  but  by  reference  to  another 
bill  in  regard  to  the  al>sence  of  a  witness 
named  McLure,  whose  testimony  they  sought 
to  have  reproduced  before  the  Jury,  we  are 
led  to  believe  that  defendant's  counsel  refer- 
red to  the  action  of  the  court  in  refushig  to 
permit  them  to  introduce  McLure's  testimony 
stenographlcally  reported.  Be  this  as  it  may, 
the  two  bills  reserved  by  appellant  to  the 
examination  of  the  defendant  in  regard  to 
what  the  two  absent  witnesses,  his  cousins, 
had  stated  on  a  previous  trial  in  connection 
with  the  statement  by  the  district  attorney 
as  to  what  they  would  have  sworn,  consti- 
tutes such  error  and  Injury  as  should  cause 
this  Judgment  to  l>e  reversed.  There  was  a 
direct  reference  and  statement  to  the  fact 
that  there  had  been  a  former  trial.  There 
was  an  attempt  to  get  before  the  Jury  the 
testimony  of  the  two  absent  witnesses,  rela- 
tives of  appellant,  showing  that  he  had  manu- 
factured a  defense,  which  was  refused  by  the 
court,  but  placed  before  the  Jury  by  the  state- 
ments of  the  district  attorney  over  the  rul- 
ings of  the  court.  The  court  was  requested 
to  withdraw  these  remarks  from  the  J'ury 
and  instruct  them  not  to  consider  same,  but 
this  was  refused  by  the  court  The  state- 
ments of  the  district  attorney  to  the  Jury  as 
to  what  these  witnesses  would  have  sworn 
was  clearly  outside  of  the  record,  was  not 
Justified  as  evidence,  and  if  it  had  been  ad- 
mitted through  the  mouth  of  tbe  witness  with 
objections  reserved,  it  would  have  been  clear- 
ly reversible  error.    Certainly  It  would  not 


Digitized  by  V^OOQlC 


Tez^ 


SMITH  ▼.  STATE. 


289 


take  any  reasoning  to  show  that  It  would  be 
error  for  a  district  attorney  to  state  as  facts 
before  a  Jury  such  matters  as  he  could  not 
and  would  not  be  permitted  to  introduce  as 
evidence.  Tbls  court  has  been  a  little  cau- 
tious about  reversing  cases  on  arguments,  but 
the  court  has  not  considered  it  right  to  af- 
firm cases  in  the  face  of  such  arguments  and 
statements  as  detailed  tn  this  bill  of  excep- 
tions. If  the  prosecution  will  continue  to 
transgress  legal  rules  in  trials  of  cases,  It 
-win  force  this  court  to  reverse  Judgments  of 
conviction.  Accused  parties  are  entitled  to 
fair  trial. 

The  Judgment  is  reversed,  and  the  cause  la 
remanded. 

BAMSET,  J.,  absent 


SMITH  V.  STATE. 

(Court  of  Orimlnal  Appeals  of  Texas.    June  17, 

190a     Rebearing  Denied  Oct.  21,  1908.) 

1.  Statutes  (|  71*)— "Gbnkbai.  Laws." 

Under  Const,  art.  3,  §  66,  prohibiting  local 
or  special  laws  as  to  certain  enumerated  mat 
teia  and  in  other  cases  where  a  general  law  can 
be  made  applicable,  a  general  law  need  not  be 
one  general  to  tbe  extent  that  it  has  a  uniform 
operation  thront^out  tbe  state,  but  simply*  that 
in  its  nature  and  character  it  sbonla  apply 
equally  to  all  persons  within  the  territorial  lim- 
its describing  It,  and  is  one  whose  operation  is 
equal  in  its  effect  on  all  persons  or  things  on 
which  the  law  is  designed  to  operate-  at  all. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {{  70-76 ;   Dec  Dig.  S  71.* 

Vol  other  definitions,  see  Words  and  Phrases, 
▼ol.  4,  pp.  3065-^071 ;    vol.  8,  pp.  7660,  76T0.] 

2.  Statcteb  (I  77*)— "Spkoiai  Laws." 

A  statute  which  relates  to  particular  per- 
sons or  things  of  a  class  is  special,  and  cornea 
within  tha  Const,  art.  3,  g  56,  prohibiting  spe- 
cial laws  as  to  certain  matters  and  in  other 
cases  where  a  general  law  can  be  made  applica- 
ble. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SS  79-82,  05 ;    Dec.  Dig.  S  77.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6577-6584 ;   vol.  8,  p.  7802.] 

8.  Statutes  ({  SS^i—tiOOjLij  Laws— "Gbnebai, 

LiAW." 

Acts  30th  Leg.  (Laws  1007,  p.  269,  a  139) 
providing  for  the  drawing  of  jurors  in  counties 
having  a  city  or  cities  containing  a  population 
aggregating  30,000  or  more  according  to  a  cen- 
sus, is  a  general  law  within  the  Const,  art.  3, 
t  56,  prohibiting  the  passage  of  an^  local  or 
special  law  regulating  the  summonmg  of  ju- 
rors, though  the  act  contains  no  clause  author- 
izing other  cities  to  come  within  its  provisions, 
and  though  the  act  differs  from  the  jury  law 
applicable  to  the  rest  of  the  state. 

fEd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  94;   Dec.  Dig.  i  85.*] 

Davidson,  P.  J.,  dissenting. 

An>eal  from  Criminal  District  Court,  Dal- 
las County;   W.  W.  Nelms,  Judge. 

Bob  Smith  was  convicted  of  murder  in  the 
first  degree,  and  he  appeals.    Affirmed. 

A.  S.  Baskett  for  appellant  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  State. 


BROOKS,  3.  Appellant  was  convicted  of 
murder  in  the  first  degree,  and  his  punish- 
ment assessed  at  death. . 

There  is  no  statement  of  facts  in  the  r^ 
ord.  In  the  absence  of  statement  of  facts, 
none  of  the  bills  of  exception  can  be  con- 
sidered save  and  except  bill  of  exceptions 
No.  1.  This  bill  presents  the  constitutionali- 
ty of  the  law  authorizing  the  organization 
of  Juries  by  drawing  their  names  from  a 
wheel,  which  law  was  passed  by  the  Thir- 
tieth Legislature  (Laws  1907,  p.  269,  c.  130); 
appellant  insisting  that  said  law  is  a  local 
or  special  law.  However,  in  deference  to  the 
fact  that  this  question  is  presented  to  this 
court  for  adjudication  in  various  cases,  we 
will  state  what  we  deem  all  of  the  objections 
to  said  law  as  urged  in  each  of  the  cases  in 
passing  upon  the  validity  thereof  in  this  case. 

The  following  are  the  objections  to  the 
constitutionality  of  said  act: 

"(1)  Said  act  of  the  Thirtieth  Legislature 
under  which  same  was  drawn  is  unconstitu- 
tional and  void.  The  ground  of  said  motion 
In  support  of  the  unconstitutionality  of  said 
law  being,  in  substance,  as  follows: 

"(2)  That  said  act  of  the  Legislature  was 
a  special  law,  and  violative  of  section  56, 
art  3,  of  the  Constitution,  which  inhibits 
the  enactment  of  any  local  or  special  law 
touching  the  summoning  or  Impaneling  of 
grand  and  petit  Jurors. 

"(3)  That  said  law  la  unconstitutional.  In 
that  the  names  of  Jurors  for  Jury  duty  are 
listed  for  a  period  of  two  years,  and  excludes 
from  Jury  duty  all  other  quallfled  Jurors 
who  may  become  of  age  or  acquire  the  right 
to  serve  upon  the  Jury,  and  denies  to  the  liti- 
gant the  right  to  select  his  triors  from  the 
quallfled  Jurors  of  the  county,  and  further 
exempts  from  Jury  duty  In  capital  cases  all 
qualified  Jurors  who  have  served  as  much  as 
four  days  wltliln  said  two  years  provided 
by  said  law. 

"(4)  That  said  law  Is  further  unconstitu- 
tional. In  that  it  is  discriminatory,  and  made 
applicable  only  to  counties  having  cities  ag- 
gregating 20,000  In  population  according  to 
tbe  census  of  1900,  and  thereby  limits  and  re- 
stricts the  operation  of  said  law  to  counties 
of  a  class,  and  excludes  from  the  operation 
of  said  law  counties  as  a  class  that  may 
hereafter  or  now  have  cities  aggregating 
twenty  thousand  in  population.  Said  law 
limits  its  operation  to  said  counties  possess- 
ing said  qualifications  named,  and  the  census 
of  1900  excludes  all  others  and  applies  to 
them  a  different  law.    •    *    • 

"(5)  Said  law  Is  further  unconstitutional, 
in  that  it  repeals  the  existing  Jury  law  as 
to  such  counties  having  cities  aggregating 
twenty  thousand  population  under  tbe  census 
of  1900,  and  otherwise  leaves  that  law  op- 
erative In  all  other  coimties.  That  said  par- 
tial repeal  is  unconstitutional  and  void,  and, 
further,  said  law  revives  the  repealed  law 


*For  other  cases  see  same  toplo  and  section  NUMBBR  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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under  the  contingencies  provided  In  mid 
act,  and,  further,  under  said  act  delegates  to 
the  Judge  within  said  counties  where  said 
law  Is  operative  the  discriminatory  power 
under  the  conditions  in  said  law  named,  to 
suspend  the  act  of  the  Thirtieth  Legislature 
and  revive  the  old  law  aa  to  snch  Judge  or 
court,  and  said  law  is  violative  of  section 
66,  art.  3.  of  the  Constitution,  and  section  28 
of  the  Bin  of  Rights. 

"(6)  That  said  act  Is  not  In  accordance 
with  due  process  of  the  law  of  the  land,  and 
Is  violative  of  section  19  of  the  Bill  of  Rights. 

"(7)  That  said  law  is  not  equal  and  uni- 
form, and  Is  discriminatory,  and  Is  violative 
of  the  Constitution  of  the  United  States  in 
section  1,  art  14,  thereof." 

To  support  appellant's  contention  under 
the  above  grounds  to  quash  the  venire,  he 
cites  -us  to  section  56,  art.  8,  Const,  which 
provides:  "The  liCgislature  shall  not,  except 
as  otherwise  provided  In  this  Constitution, 
pass  any  local  or  special  law  authorizing 
'the  summoning  or  Impaneling  of  grand  or 
petit  Juries.' "  Section  69  of  article  3  of  the 
Constitution  of  this  state  reads  as  follows: 
"The  Legislature  shall  not,  except  as  other- 
wise provided  In  this  Constitution,  pass  any 
local  or  special  law,  authorizing — First,  the 
creation,  extension  or  Impairing  of  liens; 
regulating  the"  affairs  of  counties,  cities, 
towns,  wards  or  school  districts,"  etc.,  and 
then,  among  other  things,  "summoning  or  Im- 
paneling grand  or  petit  Juries."  Various 
other  matters  and  things  are  enumerated, 
and  the  L^islature  Inhibited  from  passing 
any  special  or  local  law  applicable  to  any  of 
said  things.  Then  Immediately  follows  this 
clause:  "And  In  all  cases  where  a  general 
law  can  be  made  applicable,  no  local  or  spe- 
cial law  shall  be  enacted."  Then  section  56, 
art.  3,  Const,  reads  as  follows:  "No  local  or 
special  law  shall  be  passed,  unless  notice  of 
the  intention  to  apply  therefor,  shall  have 
been  published  In  the  locality  where  the  mat- 
ter or  thing  to  be  affected  may  be  situated, 
which  notice  shall  state  the  substance  of  the 
contemplated  law,  and  shall  be  published  at 
least  thirty  days  prior  to  the  introduction 
Into  the  Legislature  of  such  bill  and  in  the 
manner  to  be  provided  by  law.  ^nie  evidence 
of  such  notice  having  been  published  shall  be 
exhibited  in  the  Legislature  before  such  act 
shall  be  passed." 

Under  this  last  dted  article  of  the  Con- 
stitution, various  special  laws  have  been 
passed.  It  will  be  noticed  from  the  terms 
of  the  last  cited  section  that  the  same  to  a 
large  extent  defines  what  a  local  or  special 
law  Is,  In  that  It  stipulates  that  notice  of 
the  Intention  to  apply  therefore  shall  have 
been  published  In  the  locality  where  the 
matter  or  thing  to  be  affected  may  be  situat- 
ed. If  one,  therefore,  proposes  to  legislate 
on  a  matter  or  particular  thing,  then  it  Is 
under  the  terms  of  this  section  of  the  Con- 
stitution a  local  or  special  law;  but  if  the 
legislation   applies   equally   to   all   persons 


within  the  territorial  Uinlts  describing  it,  it 
becomes  a  general,  as  contradistinguished 
from  a  special,  law.  Cordova  v.  State,  6 
Tex.  App.  206;  Davis  v.  State,  2  Tex.  App. 
430.  In  the  case  of  Lastro  v.  State,  3  Tex. 
App.  863,  this  court  held  that  the  stock  law 
of  1876  was  not  a  local  law  because  It  ex- 
empted many  counties.  Nor  Is  an  act  chang- 
ing and  fixing  the  term  of  the  district  courts 
a  local  law.  See  Cordova  v.  State,  snpra. 
In  the  case  of  Oox  v.  State,  8  Tex.  App.  255, 
34  Am.  Rep.  746,  and  others,  the  Insistence 
was  made  that  an  act  prescribing  the  time 
for  holding  the  district  court  In  the  Twenty- 
Second  Judicial  district  was  unconstitutional 
on  the  ground  that  same  is  a  local  law,  and 
not  a  general  law.  After  quoting  from  the 
case  of  Orr  v.  Rhine,  In  45  Tex.  345,  this 
court  then  proceeds  to  discuss  the  question 
In  the  following  language:  "Taming  to  the 
Constitution,  'we  find  endmertited  In  the  fifty- 
sixth  section  of  article  3  the  subjects  upon 
which  the  Legislature  Is  restricted  from 
passing  any  local  or  special  laws,  and  laws 
cha:nglng  the  times  of  and  terms  for  holding 
courts  are  not  mentioned  amongst  the  sub- 
jects therein  prohibited.  If  such  laws  are 
at  all  embraced  In  that  section,  it  can  only 
be  'under  the  general  language  of  the  last 
paragraph,  where  it  Is  declared  that  'In  all 
other  cases  where  a  general  law  can  be  made 
applicable  no  local  or  special  law  shall  be 
enacted.'  Section  56,  art  8,  provides  for  and 
prescribes  the  rules  to  be  observed  and  the 
forms  necessary  to  be  followed  In  all  cases 
where  local  or  special  laws  are  desired  and 
their  passage  is  expressly  prohibited,  unless 
these  forms  are  pursued.  We  take  it  that  this 
latter  section  (56)  relates  more  especially  to 
that  class  of  legislation  which  seeks  the  ad- 
judication of  private  matters.  In  which  the 
general  public  is  not  supposed  to  be  con- 
cerned. Mr.  Bouvier  defines  such  acts  to  be 
those  which  operate  only  upon  particular 
persons  and  private  concerns,'  whilst  he  de- 
fines general  or  public  acts  to  be  those  which 
bind  the  whole  community.'  'Of  these,'  be 
says,  'the  courts  take  Judicial  cognizance' 
To  our  minds  it  is  evident  the  framers  of 
our  Constitution  intended  by  the  use  of  the 
phrase  'general  act'  not  that  such  acts  should 
be  general  to  the  extent  that  they  should 
have  a  uniform  operation  throughout  the 
state,  but  simply  that  in  its  nature,  charac- 
ter, and  passage  such  law  could  be  enacted, 
as  any  general  law  might  be,  without  goiag 
through  the  forms  and  complying  with  the 
requisites  prescribed  for  local  or  special  laws 
by  the  fifty-sixth  section  of  arldcle  S.  To  Il- 
lustrate the  idea:  As  we  have  seen,  the  sev- 
enth section  of  article  5  expressly  says:  Tlie 
Legislature  shall  have  power  by  a  general 
act  to  authorize  the  holding  of  special  terms 
of  the  district  court  In  any  county  for  the 
dispatch  of  business.'  A  spedal  term  for 
such  purpose  In  but  one  county  could  not  in 
the  nature  of  things  have  a  uniform  opera- 
tion throughout  the  state;   and  it  would  be 
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an  absurdity  to  hold  that  It  was  necessary  In 
such  a  case,  or  could  ever  have- been  Intend- 
ed, that  the  general  act  by  which  such  a 
purpose  or  object  might  be  accomplished 
should  include  and  embrace  within  the  range 
and  scope  of  its  provisions  the  ISO  or  200  oth- 
er comities  In  the  state  that  could  have  no 
possible  Interest  In  the  subject-matter.  Tech- 
nically speakiog,  on  act  to  hold  a  special 
term  in  a  particular  county  would  appear 
to  be  both  a  special  and  a  local  law.  Doubt- 
less the  Intention  was  that  In  the  passage  of 
such  an  act  the  same  forms  were  to  be  ob- 
served as  in  any  other  ordinary  general  act, 
aa  contradistinguished  from  those  essential 
to  the  validity  of  local  or  special  laws.  Any 
other  construction,  it  seems  to  us,  would 
make  the  expression  'general  acf  not  only 
contradictory  of  the  provision,  bat  nnlntel- 
ll^ble  in  its  ineanlng."  Further  along  in 
said  opinion  it  la  stated  that:  "A  general 
law  is  one  whose  operation  is  equal  in  its  ef- 
fect vpoa  all  persons  or  things  upon  which 
the  law  is  designed  to  operate  at  all.  All 
laws  operate  upon  persons  or  things.  Are 
we,  then,  to  understand  that  a  general  law 
Is  only  one  which  operates  upon  all  persons 
or  upon  all  things?  If  so,  it  is  obvious  that 
our  general  laws  are  very  few,  if,  indeed, 
there  are  any  of  that  class.  Obviously  sudi 
cannot  be  the  meaning  of  the  words  'of  a 
general  nature'  as  here  used.  The  word 
'general'  comes  from  'genus,'  and  relates  to  a 
whole  genus  or  kind;  or.  In  other  words,  to 
a  whole  class  or  order.  Hence  a  law  which 
affects  a  class  of  persons  or  things,  less  than 
all,  may  be  a  general  law"— citing  Brooks  v. 
Hyde,  37  Cal.  388.  Then  the  court  goes  on, 
and  holds  that  the  act  providing  for  five 
annual  terms  in  Bexar  county  was  intended 
to  form  part  of  the  general  machinery  to  be 
used  in  the  administration  of  the  laws  of  the 
state,  affecting  equally  the  whole  citizenship 
of  the  state  which  came  within  its  range; 
and,  being  such,  it  cannot  be  considered  ei- 
ther special  or  local  In  the  view  contemplated 
by  the  Constitution;  citing,  among  other 
cases,  the  case  of  Bohl  v.  State,  3  Tex.  App. 

In  the  case  of  Clark  v.  Flnley,  93  Tex.  171, 
64  S.  W.  343.  Chief  Justice  Gaines  in  deliv- 
ering the  opinion  of  the  court  says:  "A  law 
Is  not  special  because  It  does  not  apply  to  all 
persons  or  things  alike.  Indeed,  most  of  our 
laws  apply  to  some  one  or  more  classes  of 
persons  or  of  things  and  exclude  all  others. 
Such  are  laws  as  to  the  rights  of  Infants, 
married  women,  corporations,  carriers,  etc. 
Indeed,  it  is  perhaps  the  exception  when  a 
statute  Is  found  Which  applies  to  every  per- 
son or  thing  alike.  Hence  it  cannot  be  that 
the  statute  under  consideration  is  special 
merely  because  it  Is  made  to  operate  in  some 
counties  of  the  state  and  not  in  others.  The 
definition  of  a  general  law,  as  distinguished 
from  a  special  law,  given  by  the  Supreme 
Court  of  Pennsylvania  in  the  case  of  Wheel- 
er T.  Philadelphia,  77  Pa.  338,  and  approved 


by  the  Supreme  Ctfurt  of  Missouri,  Is  per- 
haps as  accurate  as  any  that  has  been  given. 
State  V.  ToUe,  71  Mo.  645.  The  court  in  the 
former  case  say:  'Without  entering  at  large 
upon  the  discussion  of  what  is  here  meant 
by  a  "local  or  special  law,"  it  is  sufficient  to 
say  that  a  statute  which  rel&tes  to  persons 
or  things  as  a  class  is  a  general  law,  while 
a  statute  which  relates  to  particular  persons 
or  things  of  a  class  is  special,  and  comes 
within  the  constitutional  prohibition.'  The 
law  in  question  is  applicable  to  every  county 
of  the  designated  class.  Now,  we  do  not  pro- 
pose to  be  led  off  into  any  ^tended  discus- 
sion aa  to  what  la  a  proper  class  for  the  ap- 
plication of  a  general  law.  The  tendency  of 
the  recent  decisions  upon  the  subject,  as  it 
seems  to  us,  is  to  drift  into  refinements  tliat 
are  rather  more  specious  than  profitable. 
It  Is  said  In  some  of  the  cases  that  the  classi- 
fication must  be  reasonable;  in  others,  that 
It  must  not  be  unreasonable  or  arbitrary, 
etc  If  It  la  meant  by  this  that  the  Legia- 
iature  cannot  evade  the  prohibition  of  the 
Constitution  as  to  special  laws  by  making 
a  law  applicable  to  a  pretended  class,  which 
is,  in  fact,  no  class,  we  concur  In  the  prop- 
osition. Such  was  the  law  passed  upon  In 
the  case  of  Oommonwealth  v.  Patton,  88 
Pa.  258.  That  statute  was  made  applicable 
to  all  counties  in  which  there  was  a  popula- 
tion of  more  than  60,000,  and  an  incorporat- 
ed city  with  a  population  exceeding  8,000, 
'situate  at  a  distance  from  the  county  seat 
of  more  than  twenty-seven  miles  by  the 
usually  traveled  public  road.'  There  was 
but  one  city  in  the  state  which  came  within 
the  pretended  class.  The  court  held  this 
a  covert  attempt  at  ispeclal  legislation,  and 
that  the  act  was  a  nullity.  *  *  •  To 
what  class  or  classes  of  persons  or  things 
a  statute  should  apply  is  as  a  general  rule 
a  legislative  question.  When  the  intent  of 
the  Legislature  Is  dear,  the  policy  of  the 
law  is  a  matter  which  does  not  concern  the 
courts.  A  Legislature  may  reach  the  conclu- 
sion that  the  compensation  of  certain  officers 
In  certain  counties  of  the  state  Is  excessive, 
while  in  others  it  Is  not  more  than  enough. 
By  the  reduction  of  the  fees  of  office 
throughout  the  state  they  may  correct  the 
evil  in  those  in  which  the  compensation  is 
too  great,  but  they  would  probably  Inflict  a 
greater  evil  by  making  the  compensation  too 
small  In  all  the  others.  In  such  a  case  it  be- 
comes necessary  to  make  the  law  applicable 
to  some,  and  not  to  all.  There  must  be  a 
dasslflcation.  That  dassiflcatlon  may  be 
either  by  population  or  by  taxable  values. 
One  Legislature  might  do,  as  the  Legislature 
of  Texas  did,  make  the  classification  by 
population;  another,  as  was  done  by  the 
Legislature  of  Arizona,  might  make  the  tax- 
able values  of  the  respective  counties  the 
basis  of  the  classification.  Shall  the  courts 
Inquire  which  is  correct?  Can  they  say  that 
the  work  of  an  officer  Is  not  in  some  degree 
proportionate  to  the  population  of  hla  .coa;i- 
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1y?  On  the  other  band,  can  th^  say  that, 
the  more  the  property  of  a  county,  the  more 
the  crime?  To  ask  these  questions  Is  to 
make  it  apparent  that  they  are  questions  of 
policy,  determinable  by  the  political  depart- 
ment of  the  goyemment,  and  not  questions 
the  determination  of  which  by  the  Legis- 
lature is  subject  to  review  by  the  courts. 
Therefore,  should  we  adopt  the  rule  that,  in 
order  to  make  an  act  a  general  law,  the 
classification  adopted  should  be  reasonable, 
we  should  still  be  constrained  to  hold  the 
statute  In  question  a  general  law,  and  valid, 
under  our  Constitution;  for  we  cannot  say 
that  the  classification  is  unreasonable.  It 
may  be,  as  urged  in  the  argument,  that  there 
are  counties  in  the  class  to  which  the  law  is 
made  applicable  the  population  of  which  very 
slightly  exceeds  that  of  other  eoontles  which 
are  without  It,  and  that  It  seems  unreason- 
able to  make  a  discrimination  upon  so  slight 
a  dlfTerence.  To  this  the  answer  is:  The 
line  must  be  drawn  somewhere,  and  that  a 
similar  dlfiSculty  would  probably  result  if 
the  dasslflcatlon  were  made  upon  any  other 
basis.  Exact  equality  in  such  matters,  how- 
ever desirable,  is  practically  unattainable." 
The  Jury  law  In  this  state  provides  that 
same  shall  apply  only  to  counties  having 
cities  aggregating  twenty  thousand  in  popu- 
lation according  to  the  census  of  1900.  This 
is  nothing  but  a  rational  classification  war- 
ranted by  the  Constitution,  and  is  not  a 
local  or  special  law  within  the  contemplation 
of  the  constitutional  clause  under  considera- 
tion. The  only  difference  between  the  Jury 
law  under  consideration  and  the  fee  bill  that 
was  passed  on  in  the  Clark  v.  Fbiley  Case, 
supra,  Is  the  fact  that  the  Jury  law  makes 
no  provision  for  counties  having  the  requisite 
population  thereafter  to  come  within  its  pro- 
visions, whereas  the  fee  bill  does,  but  a  care- 
ful perusal  of  the  Clark  v.  Flnley  Case  will 
show  that  the  court  did  not  attempt  to  say 
nor  do  they  intimate  that  the  opinion  of  the 
court  in  that  case  was  based,  as  appellant 
Insists,  upon  the  clause  authorizing  other 
counties  each  recurring  four  years  to  come 
within  its  provisions.  In  fact,  to  have  so 
held  would  have  been  non  sequitur.  That  is 
to  say,  there  would  have  been  no  rational 
reason  for  holding  that  the  fee  bill  was  a 
general  law,  and  not  a  special  law,  because 
It  provided  that  other  counties  might  come 
within  Its  provisions  each  recurring  four 
years.  This  provision  would  make  it  no 
less  a  general  law,  and  no  more  a  special 
law.  If  appellant's  insistence  in  this  case 
is  correct,  then  the  Legislature  cannot  name 
a  classification  and  pass  a  general  law  that 
would  be  constitutional  at  all.  Suppose  the 
Jury  law  had  provided  that  a  county  having 
a  population  of  20,000  according  to  the  cen- 
sus of  1000  should  be  under  its  provisions, 
and  counties  that  thereafter  according  to 
each  recurring  census  having  a  city  of  said 
population  should  be  within  Its  provisions, 
then  we  would  have  had  this  condition:    For 


10  years  many  counties,  or  some  conntles  at 
least,  would  have  a  d^  of  said  population 
before  the  expiration  of  the  10  years,  and 
yet  said  counties  would  not  be  within  the 
terms  of  the  Jury  law.  The  L^lslatore  had 
a  right  to  use  its  own  yardstidc,  its  own 
basis  for  classification,  and,  as  Indicated  in 
the  Clark  v.  Flnley  Case,  supra.  It  is  a  mat- 
ter of  legislative,  and  not  of  Judicial,  discre- 
tion as  to  what  the  classification  shall  be. 
If  we  were  to  assume  to  pass  on  this  char- 
acter of  question,  we  would  be  usurping  the 
legislative  discretion  in  order  to  render  in- 
valid a  statute.  The  Legislature  desired  to 
fix  a  special  mode  of  selecting  Juries  In  cer- 
tain cities.  In  order  to  do  so,  they  had  to 
classify  the  cities  on  some  basis.  We  are  not 
apprised  of  but  two  bases  upon  which  they 
could  predicate  the  classification,  either  the 
taxable  value  of  the  city  or  the  number  of 
people  that  live  within  it,  and  the  mere  fact 
that  they  did  not  provide  that  dtles  here- 
after that  have  said  population  may  come 
within  its  provisions  is  a  matter  of  legis- 
lative policy  that  does  not  in  any  degree  af- 
fect the  constitutionality  of  the  act  So  to 
our  minds,  for  all  practical  purposes,  we 
think  the  Clark  ▼.  Flnley  Cash,  above  cited, 
is  decisive  of  this  question.  However,  ap- 
pellant has  cited  us  to  a  long  line  of  author- 
ities which  he  claims  hold  adversely  to  our 
decision  in  the  case,  as  follows:  1  Lewi^ 
Sutherland  on  Statutory  Construction,  i  200; 
City  of  Topeka  v.  Oillett,  S2  Ken.  431,  4  Pac. 
800;  Dunne  v.  Kansas  City  Cable  Railway 
Co.,  131  Mo.  1,  82  S.  W.  641;  State  v.  Herr- 
mann. 75  Mo.  854 ;  State  t.  Woflford.  121  Mo. 
61,  25  S.  W.  851 ;  State  v.  County  Court  80  i 
Mo.  237,  1  S.  W.  807;  Smith  v.  Grayson  i 
County,  18  Tex.  Civ.  App.  153,  44  S.  W.  921 ; 
Young  V.  State,  51  Tex.  Cr.  App.  866,  102 
S.  W.  118;  Holly  v.  State,  14  Tex.  App.  514; 
Cordova  v.  State,  6  Tex.  App.  220 ;  Davis  v. 
State,  2  Tex.  App.  425;  Orr  v.  Rhine.  45 
Tex.  352;  Cox  et  al.  v.  State,  8  Tex.  App. 
254,  286,  289,  34  Am.  Rep.  746;  Womack  v. 
Womack,  17  Tex.  1 ;  Graves  v.  State.  6  Tex. 
Cr.  App.  234;  Gonzales  County  v.  Houston 
(Tex.  Civ.  App.)  81  S.  W.  118;  Bails  v.  Ft 
Bend  County,  31  Tex.  Civ.  App.  506,  74  S. 
W.  45;  Flewellen  v.  Ft  Bend  County,  17 
Tex.  Cnv.  App.  155,  42  S.  W.  775;  Hill  Coun- 
ty V.  Atchison  (Tex.  Civ.  App.)  49  S.  W.  144; 
Coombs  V.  Block,  130  Mo.  668,  32  S.  W.  1139; 
Glover  v.  Melnrath,  133  Mo.  292,  34  S.  W.  72; 
McMahon  v.  Pac.  Ex.,  132  Mo.  641,  34  S.  W. 
479;  Dallas  v.  Elec.  Co.,  83  Tex.  243,  18  S. 
W.  552;  1  Lewis'  Sutherland,  Oon.  Stat  { 
203;  Murray  v.  Bd.  Co.  Commissioners,  SI 
Minn.  359,  84  N.  W.  108,  61  L.  R.  A.  828. 
83  Am.  St  Rep.  879. 

The  lateness  of  this  term  and  the  enormous 
length  that  an  opinion  would  necessarily 
reach  to  take  up  seriatim  all  of  the  authori- 
ties that  appellant  has  cited  or  any  of  them 
would  make  it  entirely  too  long.  We  candid- 
ly concede  that  the  authorities  on  the  ques- 
tion as  to  what  is  a  special  or  local  law  dU> 


Digitized  by 


Google 


Tex.) 


SMITH  V.  STATE. 


293 


fer  nearly  as  widely  as  the  nnmber  of  deci- 
sions that  have  been  rendered.  We  also 
readily  concMe  that  many  of  the  authorities 
cited  by  appellant  abore  hold  that  the  act  in 
question  Is  unconstitutional  because  of  the 
fact  that  there  Is  no  "enabling  clause"  In  the 
Jury  law  whereby  other  counties  can  come 
-within  the  provisions  of  said  jury  law.  On 
the  contrary,  however,  we  have  found  several 
decisions  that  combat  this  position  and  they 
appear  to  us  more  In  consonance  with  reason, 
and  enunciate  more  clearly  the  distinction  be- 
tween a  general  and  a  special  law  than  any 
that  appellant  has  cited  above.  In  the  case 
of  Elkin  V.  Molr,  199  Pa.  534,  49  Att.  851,  53 
li.  R.  A.  837,  85  Am.  St.  Rep.  801,  the  Su- 
preme Court  of  Pennsylvania  held  that  a 
statute  for  the  government  of  cities  based  up- 
on classification  cannot  be  held  unconstitu- 
tional as  local  or  special,  although  it  was  in- 
tended, and  the  classification  made,  so  as  to 
apply  to  only  a  limited,  number  of  existing 
cities;  furthermore,  that  sach  an  act  was 
not  unconstitutional  because  it  provides  for 
methods  of  government  and  administration 
different  from  those  required  In  the  other 
classes,  in  particulars  where  there  is  no  real 
difference,  if  the  classification  Is  made  with 
reference  to  municipal,  and  not  to  irrelevant 
or  wholly  local,  matters.  The  court  further 
says  that  the  courts  have  nothing  to  do  with 
its  wisdom,  propriety,  or  justice,  or  with  the 
motives  which  are  supposed  to  have  Inspired 
the  passage  of  the  act ;  that  it  is  a  matter  of 
legislative  and  political  policy  addressed  to 
the  discretion  of  the  Legislature.  Further- 
more, In  said  case  the  court,  among  other 
things,  used  the  following  language  in  quot- 
ing from  Pittsburgh's  Petition,  138  Pa.  401, 
21  Atl.  767,  759,  761,  as  follows:  "It  was 
urged  that  certain  sections  of  the  act  then  in 
question  made  the  act  local  'by  fixing  dates 
at  which  acts  necessary  to  put  the  govern- 
ment In  operation  are  to  be  done,'  which 
were  possible  only  to  one  city,  the  city  of 
Pittsburgh,  and  which  are  Impossible  to  the 
city  of  Allegheny,  which  has  come  into  the 
class  since  the  act  was  passed.  The  reply  to 
this  objection  Is  that  at  the  date  when  the 
act  became  a  law  there  was  but  one  city  in 
the  second  class.  The  provisions  of  the  act 
were  general  in  their  character.  They  relat- 
ed to  all  cities  of  the  second  class.  If  there 
bad  been  several  such  cities,  the  terms  em- 
ployed would  hare  applied  to  all  alike.  It 
was  necessary,  in  order  to  give  effect  to  the 
change  in  the  system  of  municipal  govern- 
ment, that  a  definite  time  should  be  fixed  up- 
on at  which  the  change  should  take  place  and 
the  new  system  be  put  In  operation.  The 
trouble  with  the  act  is  not  that  It  made  such 
provisions  for  cities  then  entitled  to  a  place 
in  the  second  class,  but  that  it  did  not  also 
make  similar  provisions  for  cities  that  should 
thereafter  be  entitled  to  come  into  the  class. 
We  cannot  hold,  however,  that  the  failure  to 
provide  a  date  for  the  organization  of  cities 
afterwards  to  come  into  the  class  deprives 


such  cities  of  the  benefit  of  the  law,  or  ren- 
ders It  local,  and  so  inoperative,  in  the  cities 
to  which  It  would  otherwise  be  applicable." 
This  authority  Is  one  of  the  most  elaborate 
and  best  considered  decisions  that  we  have 
had  access  to,  and  the  last  proposition  cited 
therefrom  conclusively  answers  the  insistence 
of  appellant  that  the  jury  law  is  unconstitu- 
tional because  it  tias  no  enabling  clause  where- 
by other  cities  may  come  under  the  jury  law. 
The  court  here  very  explicitly  hold  that  It  is 
a  general  law,  although  it  applies  to  certain 
cities  and  does  not  apply  to  others,  nor  is  It 
rendered  invalid  by  falling  to  provide  that 
others  may  come  within  the  provisions  of  the 
law.  In  the  case  of  CJook  v.  State,  90  Tenn. 
407,  16  S.  W.  471,  13  L.  R.  A.  183,  the  court 
hold  that  the  Dortch  law  Is  not  unconstitu- 
tional as  class  legislation  by  reason  of  the 
fact  that  it  Is  confined  in  its  operation  to 
counties  having  70,000  inhabitants  and  to  cit- 
ies having  9,000  inhabitants  computed  by  the 
federal  census  of  1880,  or  that  should  have 
such  number  of  Inhabitants  by  any  subse- 
quent federal  census.  In  said  case  the  court 
holds  that  the  Legislature  is  the  judge  of  the 
means  to  be  adopted  and  their  necessity 
when  it  comes  to  classification  of  cities. 
That  the  power  to  regulate  and  reform  the 
right  of  franchise  in  said  cities  is  in  said 
Legislature.  They  are  presumed  to  know  the 
conditions  and  wants  of  the  state. 

In  the  case  of  State  of  Iowa  v.  Forkner,  94 
Iowa,  1,  62  N.  W.  772,  28  L.  R.  A.  206,  the 
law  was  held  not  to  be  a  local  or  special  law 
that  provided  for  a  different  mode  and  meth- 
od of  regulating  the  sale  of  whisky  for  cer- 
tain cities  from  that  provided  in  cities  of  a 
different  clasa  In  the  case  of  Caven  v.  Cole- 
man, 96  S.  W.  774,  Judge  Talbot  of  the  Fifth 
Court  of  Civil  Appeals  of  Texas  in  passing 
upon  the  act  of  the  Twenty-fifth  Legislature 
which  required  every  city  having  under- 
ground sewers  to  create  a  board  for  the  ex- 
amination of  plumbers  with  authority  to  is- 
sue licenses  to  plumbers  who  would  pass  a 
regular  examination  therefor,  and  from  pro- 
hibiting any  person  from  conducting  the  busi- 
ness of  plumbing  until  he  or  they  shall  have 
passed  the  required  examination,  held  that 
said  act  was  constitutional.  The  rule  there 
in  reference  to  local  or  special  laws  is  very 
tersely  stated  as  follows:  "We  think  it  well 
settled  that  a  statute  which  selects  particular 
individuals  from  a  class  and  imposes  upon 
them  special  obligations  or  burdens  from 
wMch  others  in  the  same  class  are  exempt  Is 
unconstitutional;  but  such  is  not  in  our 
opinion  the  character  of  the  statute  under 
consideration."  In  this  last  cited  case  we 
have  a  statute  under  consideration  held  valid 
by  the  court  wherein  it  was  provided  that 
cities  having  underground  sewers  at  the  time 
of  the  passage  of  the  law  should  have  licens- 
ed plumbers.  There  Is  no  provision  In  the 
act  authorizing  other  cities  to  come  within  its 
provisions,  but  the  act  applies  to  all  cities 
that  then  had  underground  sewerage.    This 
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case,  we  take  it.  Is  also  In  point  on  the  Jury 
law  now  under  consideration.  See,  also,  State 
V.  Barrett,  138  N.  C.  630,  50  S.  E.  506,  1  L. 
R.  A.  (N.  S.)  626.  In  the  case  of  Douglas  ▼. 
People,  225  III.  636,  80  N.  B.  341,  8  L.  R.  A. 
(N.  S.)  1116,  116  Am.  St  Rep.  162,  the  court 
held  that  a  law  requiring  all  engaged  in  the 
plumbing  business  in  municipalities  contain- 
ing more  than  5,000  Inhabitants  to  procure  a 
license,  and  requiring  ^e  appointment  of  a 
board  of  examiners  in  those  of  more  than 
10,000  inhabitants,  is  not  an  arbitrary  clasal- 
flcatlon,  Bo  as  to  render  the  statute  invalid; 
that  a  statute  requiring  the  procurement  of  a 
license  by  persons  working  at  the  business 
of  plumbing  in  municipalities  of  more  than 
5,000  inhabitants  throughout  the  state  is  not 
Invalid  as  special  legislation.  Further  com- 
menting upon  the  question,  the  court  says: 
"The  general  rule  is  that  a  classification  of 
the  cities,  towns,  and  villages  of  the  state  by 
population  as  a  basis  for  legislation  may  be 
made  if  such  classification  is  based  upon  a 
rational  difference  of  situation  or  condition 
found  In  the  municipalities  placed  in  the  dif- 
ferent classes;  otherwise  legislation  based 
upon  such  classification  will  not  be  sustain- 
ed." They  hold  that  there  is  a  clear  and 
rational  difference  in  the  situation  or  cir- 
cumstances so  far  as  the.  plumbing  business 
and  appointment  of  a  board  of  examiners  of 
plumbers  is  concerned  in  cities  of  10,000  in- 
habitants or  more. 

It  is  also  urged  that  the  act  Is  not  general 
in  terms,  and  does  not  apply  to  all  persons  in 
the  state  alike,  and  for  that  reason  it  is 
class  or  special  legislation.  "The  act  does 
apply  uniformly  to  the  persons  engaged  In 
or  working  at  the  business  of  plumbing  as 
master  plumbers,  employing  plumbers,  or 
Journeymen  plumbers  in  the  several  classes 
of  cities,  towns,  and  villages  created  by  the 
act  throughout  the  state,  and  we  think,  there- 
fore, it  is  not  subject  to  the  criticism  of  want 
of  uniformity  in  its  application.  A  law  is 
said  to  be  general  and  uniform,  not  because 
it  operates  upon  every  person  in  the  state 
alike,  but  because  it  operates  alike  upon 
every  person  in  the  state  who  is  brought 
within  the  conditions  and  circumstances  pre- 
scribed by  the  law.  Steed  v.  Edgar  County, 
223  111.  187,  79  N.  E.  123.  In  Meyer  v.  Haz- 
el wood,  116  111.  319,  6  N.  E.  480,  it  was  said: 
"Laws  are  general  and  uniform,  and  hence 
not  obnoxious  to  the  objection  that  they  are 
local  or  special,  when  they  are  general  and 
uniform  in  the  operation  upon  all  in  like  sit- 
uation." So  we  have  in  this  case  a  uniform 
application  of  the  Jury  law  to  all  cities  tiiat 
come  within  its  operation.  It  is  a  law  in 
which  the  public  at  large  have  an  interest  in 
its  enforcement  and  in  its  pas8.tge,  in  that 
there  is  a  congested  condition  of  population 
in  the  larger  cities  that  to  the  legislative 
wisdom  suggested  that  a  different  mode  and 
method  of  selecting  Juries  for  said  large  con- 
gested centers  should  apply  to  the  Jury  than 
that  which  applies  throughout  the  balance  of 


the  state.  To  ask  the  question  as  to  wheth- 
er or  not  a  different  condition  ^exists  is  to 
suggest  a  governmental  policy  which,  of 
course,  addresses  Itself  to  the  sound  discre- 
tion of  the  Legislature,  and  not  to  the  courts. 
This  law  affiles  to  all  of  the  people  of  the 
county  where  the  city  of  the  population  nam- 
ed is  located  and  is  uniform  upon  each.  In 
the  case  of  Title  &  Document  Restoration 
Co.  V.  Kerrigan,  150  Oal.  289,  88  Pac.  356. 
8  L.  R.  A.  (N.  S.)  682,  119  Am.  St  Rep.  199, 
the  court  had  under  review  the  law  to  pro- 
vide for  the  re-establishment  of  lost  record 
titles  to  real  estate.  This  is  a  case  from  the 
Supreme  C!ourt  of  California  in  which  ttieir 
Constitution  in  reference  to  the  exception  of 
certain  things  from  special  legislation  is 
very  similar  to  the  exceptions  in  our  own 
Constitution.  They  hold  that  said  act  is 
constitutional,  and  that  it  is  not  necessary, 
that  the  law  shall  affect  all  the  people  of  the' 
state  in  order  that  it  may  be  general  or  that 
a  statute  concerning  procedure  shall  be  ap- 
plicable to  every  action  that  may  be  brought 
In  the  courts  of  the  state.  A  statute  which 
affects  all  the  individuals  of  a  class  is  a 
general  law,  while  one  which  relates  to  par- 
ticular persons  or  things  of  a  class  is  special; 
citing  McDonald  v.  Conniff,  99  Cal.  386,  34 
Pac.  71.  ,  The  Legislature  has  the  right  to 
enact  laws  applicable  only  to  one  class 
where  the  classification  is  authorized  by  the 
Constitution  or  la  based  upon  hitrlnaic  dif- 
ferences requiring  different  legislation.  A 
law  which  operates  only  upon  a  class  of  in- 
dividuals is  none  the  less  a  general  law. 
See,  also,  Reed  v.  Rogan,  94  Tex.  177,  59  S. 
W.  255.  In  the  last-cited  case  the  principle 
is  laid  down  that  where  the  public  at  large 
have-  an  Interest  in  the  matter,  and  the  leg- 
islation merely  applies  to  a  locality,  but  af- 
fects all  who  live  in  said  locality,  or  whose 
Interests  may  he  drawn  to  same,  that  the 
law  is  a  general  law,  and  not  a  special  one. 
We  therefore  hold  that  the  Jury  law  passed 
by  the  Thirtieth  Legislature  is  In  all  things 
constitutional.  That  It  is  a  general  law  ap- 
plicable to  all  within  its  provisions,  and  the 
fact  that  It  does  not  have  a  clause  authoriz- 
ing other  cities  to  come  within  Its  provisions, 
does  not  render  it  invalid,  nor  does  the  fact 
that  the  Jury  law  mentioned  by  appellant  in 
his  objections  above  stated  differ  from  those 
of  the  Jury  law  that  applies  to  the  rest  of 
the  state  in  any  respect  render  said  law  un- 
constitutional. 

There  being  no  other  question  In  appel- 
lant's case,  in  the  absence  <rf  statement  of 
facts  that  can  be  considered,  the  Judgment 
is  in  all  things  affirmed. 

DAVIDSON,  P.  J.  (dissenting).  Not  behig 
able  to  agree  with  my  Brethren  In  holding 
the  act  of  the  Thirtieth  Legislature  a  general 
law,  but  believing  It  is  a  special  law,  I  have 
thought  it  proper  to  file  some  reasons  upon 
which  I  base  my  dissent. 

That  portion  of  the  act  which  enters  into 
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tbis  dlscoBslon  la  found  In  the  following 
language:  Section  1.  "That  between  the  1st 
and  15th  day  of  August,  A.  D.  1907,  and  be- 
tween said  date^  every  two  years  thereafter, 
In  all  counties  In  this  state  having  a  dty  or 
'Cities  therein  containing  a  population  ag- 
irregattng  twenty  thousand  (20,000)  or  more 
people,  as  ttiowa  by  the  United  States  census 
of  the  year  1900,  the  tax  collector,  or  one  of 
his  deputies,  and  the  tax  assessor,  or  one 
of  bis  deputies,  and  the  sheriff,  or  one  of  his 
deputies,  and  the  county  derk,  or  one  of  hla 
deputies,  and  the  district  derk,  or  one  of 
his  deputies,  shall  meet  at  the  courthouse 
of  the  county  and  select  from  the  qualified 
Jurors  of  the  county  the  Jurors  for  service 
In  the  district  and  county  courts  in  such 
county  for  the  ensuing  two  years,  in  the 
manner  hereinafter  provided."  This  Is  the 
only  part  of  the  act  which  fixes  the  criterion 
of  classification  or  which  attempts  to  classi- 
fy the  counties  which  are  to  be  included  In 
the  operation  of  this  act  At  a  glance  It  will 
be  seen  that  all  counties  are  excluded  from 
the  operation  of  this  act,  and  perpetually  so, 
except  those  which  Include  a  dty  or  cities 
of  20,000  inhabitants  as  determined  by  the 
United  States  census  of  1900.  This  act  is 
ezdnsive,  and  perpetually  so,  Inasmuch  as 
tbore  is  no  provision  In  Its  terms  which  in- 
cluded counties  with  dties  of  20,000  inhabi- 
tants at  the  time  of  its  passage,  or  sudi 
counties  as  may  thereafter  be  similarly  situ- 
ated. Then  it  is  not  debatable  that  every 
county  in  Texas  was  exdnded  from  the  oper- 
ation of  the  act  except  those  having  a  desig- 
nated dass  of  a  dty  or  dties  as  evidenced 
by  the  United  States  census  of  1900.  Several 
reasons  were  urged  in  the  court  below  as 
well  as  In  this  court  why  this  act  was  not  a 
general  one,  but  spedal,  and  therefore  in- 
terdicted by  the  terms  of  the  Constitution. 
I  am  of  opinion  these  contentions  are  cor- 
rect, and  that  the  law  is  In  direct  violation 
of  the  (Qjirit,  as  well  as  the  letter,  of  the 
Constitution.  An  Inspection  of  the  Constitu- 
tion makes  patent  the  pr(^)OBltion  that  under 
our  representative  form  of  government,  which 
is  one  of  delegated  power  to  departments  of 
government,  every  citizen  of  this  state  stands 
upon  an  equal  basis  imless  for  reasons  oth- 
erwise stated  in  the  Constitution.  It  will 
necessarily  follow  from  this  that  unless  there 
Is  some  reason  manifested  in  the  Constitu- 
ticm,  or  it  is  otherwise  therein  provided,  all 
laws  in  regard  to  jury  trials  must  be  general 
and  apply  alike  to  all  of  our  dtizenship,  and 
the  duties,  obligations,  rights,  privileges,  and 
immunities  are  the  same  to  each  and  all. 
This  is  the  general  proposition,  and  every 
law  infringing  this  idea  will  be  unconstitu- 
tional unless  it  is  otherwise  provided  in  the 
organic  law  and  It  is  not  "otherwise  provid- 
ed" in  regard  to  Jury  trials.  Artlde  1,  S  3, 
of  that  instrument  provides:  "All  free  men, 
when  they  form  a  social  compact,  have  equal 
rights."  Section  15  of  artlde  1  says:  "The 
tight  of  trial  by  Jury  shall  remain  inviolate. 


The  L^islature  shall  pass  such  laws  as 
may  be  needed  to  regulate  the  same,  and  to 
maintain  its  purity  and  emdency."  Section 
19  of  artlde  1  ordains  that  "no  citizeu  of 
this  state  shall  be  derived  of  life,  liberty, 
property,  privileges,  or  Immunities,  or  in 
any  manner  disfranchised,  except  by  the  due 
course  of  the  law  of  the  land."  Artlde  3 
{  42,  of  the  same  Instrument  thus  reads: 
"The  Legislature  shall  pass  such  laws  as 
may  be  necessary  to  carry  into  efCect  the 
provisions  of  this  Constitution."  Section 
56  of  artlde  8  provides:  "The  Legislature 
shall  not,  except  as  otherwise  provided  in 
this  Constitution,  pass  any  local  or  spedal 
law,  authorizing  the  summoning  or  impanel- 
ing of  grand  or  petit  Juries."  It  further  in- 
hibits the  passage  of  sudi  spedal  laws  in 
the  following  language:  "And  in  all  other 
cases  where  a  general  law  can  be  made  ap- 
plicable, °no  local  or  special  law  shall  be  en- 
acted; provided,  that  nothing  herein  con- 
tained shall  be  construed  to  prohibit  the  Leg- 
islature from  passing  special  laws  for  the 
preservation  of  the  game  and  fish  of  this 
State  in  certain  localities." 

So  it  wlU  be  seen  by  the  provisions  quoted 
that  equality  of  rights  and  uniformity  of  leg- 
islation applicable  alike  to  the  dtizenship  of 
this  state  in  Jury  trials  Is  the  underlying 
principle  of  the  organic  law,  and  to  get  away 
from  this  broad  organic  prlndple  we  must 
find  somewhere  in  the  Constitution  that  it  is 
"otherwise  provided."  That  instrument  may" 
be  searched  in  vain  for  any  provision  which 
will  Justify  the  Legislature  in  passing  the 
act  in  question  for  by  the  express  terms  of 
section  66  of  article  3  the  Legislature  is  spe- 
cially prohibited  from  passing  any  special 
law  in  regard  to  such  "summoning  and  Im- 
paneling of  grand  and  petit  Juries,"  and  this 
Is  emphasized  by  the  other  clause  which  says 
that  no  special  law  shall  be  enacted  where  a 
general  law  can  be  made  applicable,  except- 
ing out  of  the  provision  of  this  clause  laws 
with  reference  to  the  protection  of  game  and 
fish.  There  could  not  be  a  more  spedal  em- 
phasis of  the  prohibition  of  special  laws  than 
by  the  words  employed.  This  section  not 
only  expressly  forbids  such  spedal  laws,  but 
emphasizes  this  by  excepting  out  certain 
things.  It  is  therefore  emphasized,  doubly  so, 
that  spedal  laws  with  reference  to  matters 
contained  In  article  3,  §  56,  are  not  subject 
to  spedal  legislation.  This  is  sought  to  be 
avoided  by  classifying  counties  by  the  criteri- 
on set  forth,  to  wit,  the  census  of  1900.  It 
occurs  to  the  writer  that  the  provisions  of 
section  1  of  the  act  of  the  Thirtieth  Legis- 
lature, but  emphasizes  the  fact  that  this  law 
is  special,  and  that  it  was  an  attempt  on  the 
part  of  the  Legislature  to  evade  the  provi- 
sions of  the  Constitution  above  quoted.  Even 
when  the  doctrine  of  dasslficatlon  is  resorted 
to.  It  is  found  to  be  uniformly  held  by  all 
the  authorities  that,  when  the  act  applies 
alike  to  all  of  a  class,  it  may  be  held  to  be  a 
gen^eFal  law;  but,  when  it  does  not  apply  to. 
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all  of  a  dads  bo  specified.  It  Is  a  special  law. 
Tfals  doctrine  was  recognized  by  oar  Supreme 
CJourt  In  Clark  v.  Flnley,  93  Tex.  171,  64  S. 
W.  343,  and  It  was  by  vlrtne  of  this  rule  that 
that  high  tribunal  was  enabled  to  hold  the 
"fee  bill"  constitutional.  In  what  Is  known 
as  the  "fee  bill"  law,  proylslon  was  made, 
however,  that  all  counties  in  Texas  could  be 
brought  under  the  operation  of  the  law  on 
the  happening  of  a  certain  contingency. 
Therefore  the  Idea  of  perpetual  exclusion 
was  not  in  that  law,  and  it  was  so  found  by 
the  Supreme  Court.  It  was  ui)on  that  the- 
ory, and  that  alone,  that  the  fee  bill  law  was 
upheld  by  our  Supreme  Court.  Now,  our 
Constitution  provides  specially  and  definitely 
that  there  shall  be  no  special  laws  In  regard 
to  "summoning  and  Impaneling  grand  and 
petit  Juries,"  and  that  no  such  law  shall  be 
passed  when  a  general  one  could  be  made  ap- 
plicable. In  other  words,  the  Constltntlon 
makes  It  plain  that  legislation  in  regard  to 
summoning  and  impaneling  grand  and  petit 
Juries  must  be  of  universal  application 
throughout  Texas,  and  it  could  not  have  been 
more  plainly  written  If  the  wording  had  been 
expressed  that  such  laws  shall  apply  alike 
to  every  county  In  the  state.  Jury  trials 
must  "remain  Inviolate"  and  any  discrimina- 
tion In  favor  or  against  such  Jury  trials 
would  be  violative  of  the  Constitution,  and 
would  not  constitute  "due  process  of  law." 
Every  county  in  Texas  should  alike  be 
brought  under  the  operation  of  such  laws, 
and  no  citizen  subject  to  Jury  duty  or  who 
has  the  right  to  sit  upon  Juries  can  be  ex- 
cluded without  violating  these  plain  provi- 
sions of  the  Constitution.  Every  citizen  In 
Texas  has  equal  rights  In  trials  by  Jury  un- 
der the  terms  of  the  Constitution.  Have 
these  rights  been  accorded  under  the  provi- 
sions of  the  act  In  question?  The  answer  is 
plainly  in  the  negative.  Why?  Because  the 
citizenship  of  the  state  at  large  are  placed 
under  a  different  rule  and  on  different  lines 
of  procedure  than  in  those  counties  which  are 
within  the  purview  of  said  act  All  counties 
are  excluded  except  those  which  had  in  1900 
a  city  or  cities  aggregating  a  population  of 
20,000  inhabitants.  Is  this  In  accord  with 
the  provision  of  the  Constitution  with  ref- 
erence to  "due  process  of  law"?  To  this  the 
answer  must  be  In  the  negative.  Will  It  be 
doubted  that  the  Legislature  could  have  as 
readily  and  as  easily  passed  an  act  which 
could  be  made  applicable  to  every  county  In 
the  state?  If  not,  why  not?  Some  fancied 
reason  why  some  of  the  counties  should  have 
a  different  rule  from  the  others  In  regard  to 
"summoning  and  Impaneling  Juries"  would 
not  Justify  nor  authorize  a  Legislature  to 
pass  an  act  otherwise  than  as  provided  in 
the  Constitution.  The  police  power  or  mat- 
ters of  policy  on  the  part  of  the  Legislature 
must  be  subordinate  to  the  plain  provisions 
of  the  organic  law.  I  have  been  unable  to 
find  any  tangible  reason  why  the  act  in  ques- 
tion could  not  have  easily  been  made  appli- 


cable to  every  county  In  the  state  as  It  was 
to  the  few  counties  made  subject  to  the  law. 
and  under  all  the  authorities  that  have  come 
under  my  observation  this  law  would  be  spe- 
cial In  its  operation.  There  Is  no  reason,  in 
view  of  the  provisions  of  the  Constitution, 
why  Dallas  county  should  come  within  this 
classification,  and  the  adjoining  counties  of 
Ellis,  Kaufman,  Collin,  and  Hunt  dioold 
not.  The  rights  of  the  citizenship  of  tliese 
various  counties  are  said  to  be  equal  in  the 
Bill  of  Rights.  All  counties  In  Texas  are  on 
an  equal  basis,  territorially  speaking,  as  di- 
visions of  the  state,  and  certainly  the  citizen- 
ship, personally  speaking,  and  their  rigbts, 
ought  to  be  the  same  in  regard  to  Jury  trials. 
I  cannot  conceive  a  reason  that  would  require 
or  authorize  the  citizens  of  one  county  to 
be  tried  under  a  different  Jury  system  or 
method  of  procedure  from  those  in  any  other 
or  all  other  counties  In  view  of  constitutional 
provisions  quoted.  Why  a  method  pursued 
In  one  county  In  these  respects  should  be  dif- 
ferent from  a  method  pursued  In  another  and 
maintained  in  the  face  of  the  Constitution  Is 
not  apparent  It  Is  not  giving  to  "all  free 
men"  "equal  rights"  from  the  standpoint  of 
Jury  trials.  Therefore  it  seems  to  me  that  all 
laws  In  regard  to  "summoning  and  impanel- 
ing of  grand  and  petit  Juries"  can  be  but  spe- 
cial laws,  and  therefore  unconstitutional, 
when  not  of  uniform  general  application  to 
all  the  counties  and  all  the  citizenship  of  tbis 
state  alike.  I  perhaps  might  rest  with  safe- 
ty my  dissent  at  this  point,  but  there  are  oth- 
er phases  urged  and  my  Brethren  have  to 
some  extent  discussed  them. 

It  Is  urged  that  the  classification  by  the 
act  under  discussion  is  arbitrary.  This  to 
some  extent  has  been  noticed  in  what  I  have 
previously  said.  The  act  certainly  does  not 
apply  to  all  counties  similarly  situated  at  the 
time  of  Its  passage,  and  by  Its  provisions  ex- 
cludes all  those  that  may  be  similarly  sito- 
ated  In  the  future.  It  sometimes  occurs  that 
the  line  of  demarcation  between  what  Is 
termed  general  and  special  laws  is  not  as 
clear  as  should  be  under  the  decisions,  many 
of  which  are  more  than  doubtful  in  reason- 
ing and  wrong  In  effect  This  confusion  has 
doubtless  arisen  very  largely  because  courts 
have  a  tendency  to  rather  magnify  their 
sense  of  courtesy  or  comity  towards  the  leg- 
islative branch  of  the  government,  and  with- 
hold proper  obedience  to  the  Constitution, 
and  these  decisions  have  at  times  had  the  ef- 
fect of  overriding  very  largely  the  letter  and 
real  purposes  of  the  Constitution.  Certainly 
the  Constitution  is  the  paramount  law,  and 
to  It  all  departments  of  the  government 
should  render  obedience,  for  they  are  simply 
creatures  of  the  people  through  the  terms  of 
that  Instrument  This  comity  may  speak  well 
for  the  courtesy  and  chivalry  of  the  courts 
towards  the  co-ordinate  branches  of  the  gov- 
ernment, but  rather  disparagingly  of  their 
real  and  true  loyalty  to  the  organic  and  para- 
mount law.     It  should  be  the  uadevlatlng 
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pnrpoBe  of  all  departments  of  government,  as 
created  by  the  Constitution,  to  adhere  to  the 
letter  as  well  as  to'  the  real  purpose  and  In- 
tent of  that  instmment  This  Is  necessary  to 
the  end  that  the  people  who  ordained  and 
made  It  the  paramount  law  may  not  lose  or 
be  deprived  of  Its  benefits.  No  act  of  the 
Legislature  ought  to  be  passed  which  In- 
fringes the  intent  or  real  purpose  of  the  Con- 
stitntion.  Much  less  should  one  be  enacted 
violative  of  the  plain  provisions  of  that  In- 
strument If  the  Constitution  Is  tbooght  to 
be  weak  or  inadequate.  It  can  be  amended  or 
changed,  but  in  no  instance  can  any  depart- 
ment of  the  government  be  authorized  to  do 
so.  This  must  be  done  by  a  vote  of  the  i>eo- 
ple.  If  it  can  be  evaded  in  one  respect,  it 
would  necessarily  follow  that  It  could  be  so 
done  In  every  respect,  and  solely  by  legisla- 
tive acts  upheld  by  evasive  rules  of  construc- 
tion by  the  courts.  It  was  well  said  in  Mor- 
rison V.  Bachert,  112  Pa.  328,  B  Atl.  740: 
"It  ought  to  be  unnecessary  for  this  court 
to  make  this  Judicial  declaration,  but  it  is 
proper  to  do  so  in  view  of  the  amoimt  of 
legislation  which  is  periodically  placed  upon 
the  statute  book  in  entire  disregard  of  the 
fundamental  law.  Much  of  this  legislation 
may  remain  unchallenged  for  years  only  to 
be  overturned  when  It  reaches  this  court 
In  the  meantime  parties  may  have  acted  upon 
It,  rights  may  have  grown  up,  and  the  Incon- 
veniences and  losses  entailed  thereby  may  not 
be  inconsiderable.  As  we  view  It,  this  note 
of  warning  at  this  time  is  needed."  The  con- 
fusion. Inconveniences,  troubles,  and  losses 
which  may  arise  from  such  legislation  should 
warn  our  legislative  body  to  be  careful  and 
guarded  in  the  enactment  of  laws  to  the  end 
that  they  may  stand  and  not  fall,  and  that 
courts  may  not  be  called  upon  to  set  them 
aside.  The  courts  should  not  hesitate  to  de- 
clare unconstitutional  laws  invalid  to  the  end 
that  our  form  of  government  may  be  pre- 
served as  intended  by  its  founders. 

Recurring  to  the  terms  of  the  act  in  ques- 
tion, the  proposition  is  urged  that  it  is  not 
a  general  law,  is  not  uniform  or  equal,  but 
special  and  local  in  its  operation,  and  does 
not  properly  but  arbitrarily  classify.  If  this 
Is  true,  the  law  is  invalid.  1  Lewis'  Suther- 
land, Statutory  Construction,  i  199,  is  quoted 
as  follows:  "Special  laws  are  those  made 
for  individual  cases,  or  for  less  than  a  class 
requiring  laws  appropriate  to  its  peculiar 
condition  and  circumstances.  Local  laws  are 
special  as  to  place.  When  prohibited,  they 
are  severally  objectionable  for  not  extending 
to  the  whole  subject  to  which  their  provisions 
would  be  eqnally  applicable,  and  thus  permit- 
ting a  diversity  of  laws  relating  to  the  same 
subject  The  object  of  the  prohibition  of 
8|ieclal  or  local  laws  Is  to  prevent  this  diver- 
sity. 'Every  subject  of  legislation,'  says  the 
Supreme  Court  of  Ohio,  'is  either  of  a  gener- 
al nature,  on  the  one  hand,  or  local  and- spe- 
cial, on  the  other.  It  cannot  be  In  its  na- 
ture both  general  and  special  because  the  two 


are  Inconsistent'"  State  y.  Spellmlre,  67 
Ohio  St  77,  81,  65  N.  B.  619;  Fitzgerald  v. 
Phelps  et  al.,  42  W.  Ya.  670,  26  S.  B.  816.  As 
the  decisions  are.  It  is  somewhat  difficult  to 
fix  any  definite  rule  by  which  to  solve  the 
question  as  to  whether  a  law  Is  special  or 
general.  Oftoi  It  is  found  to  be  expedient  to 
leave  the  matter  largely  to  be  determined  up- 
on the  circumstances  of  the  particular  law. 
If  the  operation  and  eflTect  of  the  law  Is  nec- 
essarily special,  the  act  Itself  would  be  spe- 
dal  without  reference  to  the  form  of  the  act. 
If,  on  the  contrary,  the  act  would  operate  up- 
on all  of  the  class  of  things  present  and  pros- 
pective, the  act  might  be  general.  That  this 
question  Is  not  solved  by  mere  matter  of  form 
has  been  expressly  held  or  necessarily  im- 
plied In  practically  all  the  cases.  If  this 
were  not  true,  the  Constitution  could  be  very 
easily  evaded  by  using  language  for  special 
laws  that  would  make  It  appear  in  the  grulse 
of  a  general  statute.  Lewis*  Sutherland. 
Statutory  Construction,  {  200;  Duffy  v.  New 
Orleans,  49  La.  Ann.  114,  21  South.  179; 
State  V.  Herrmann,  76  Mo.  340;  State  v.  Nel- 
son, 52  Ohio  St  88,  39  N.  B.  22,  26  L.  R.  A. 
317,  and  a  great  number  of  cases. 

So,  with  reference  to  the  classification  of 
subjects  for  legislation,  when  an  act  is  assail- 
ed as  class  or  special  legislation,  the  attack 
Is  necessarily  based  upon  the  claim  that  there 
are  persons  or  things  similarly  situated  to 
those  embraced  In  the  act  and  which  under 
the  terms  of  the  act  are  excluded  from 
Its  operation.  The  question,  then,  generally 
speaking,  Is  whether  the  persons  or  things- 
embraced  by  the  act  form  by  themselves  a 
proper  and  legitimate  class  with  reference  to 
the  purposes  of  the  act  It  seems  to  be- 
agreed  on  all  hands  that  the  Constitution  does- 
not  forbid  a  reasonable  and  proper  classifica- 
tion of  the  subjects  for  legislation.  Lewis' 
Sutherland,  Statutory  Construction,  §  203. 
One  of  the  troubles  arising  in  discussing  these- 
matters  has  been  to  fix  a  definite  and  abso- 
lute rule,  and  thus  far  it  seems  to  have  been 
found  practically  impossible,  and,  as  before- 
stated,  it  seems  to  be  generally  held  that  the- 
question  must  be  determined  under  the  law 
as  it  arises.  But  in  whatever  shape  the 
question  may  come,  it  must  not  be  a  mere  ar- 
bitrary selection  or  classification.  See  State 
V.  Jacksonville  Terminal  Co.,  41  Fla.  3G3,  27 
South.  221.  The  Minnesota  court  lays  down 
the  following  proposition  In  regard  to  the  so- 
lution of  these  questions:  (1)  "The  funda- 
mental rule  is  that  all  classification  must  be- 
based  upon  substantial  distinctions  which 
make  one  class  really  different  from  the  oth- 
er." (2)  "Another  rule  is  that  the  charac- 
teristics which  form  the  basis  of  the  classifi- 
cation must  be  germane  to  the  purpose  of  the 
law;  In  other  words,  legislation  for  a  class, 
to  be  general,  must  be  confined  to  matters  pe- 
culiar to  the  class.  There  must  be  an  evident 
connection  between  the  distinctive  features  to 
be  regulated  and  the  regulation  adopted." 
(3)  "Another  rule  Is  that  to  whatever  class  a. 
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law  applies  It  must  apply  to  every  member 
of  that  class."  The  fifth  mle  Is  as  follows: 
"The  last  proposition  to  which  we  will  refer 
Is  that  the  character  of  an  act  as  general  or 
special  depends  on  its  substance,  and  not  on 
Its  form.  It  may  be  special  In  fact,  although 
general  in  form,  and  It  may  be  general- in 
fact  although  6i)eclal  In  form.  The  mere 
fact  Is  not  material."  State  v.  C!ooley,  56 
Minn.  540,  58  N.  W.  150.  In  a  subsequent 
case,  to  wit,  Murray  v.  Board  of  Co.  Com.,  81 
Minn.  359,  84  N.  W.  103,  51  L.  R.  A.  828,  83 
Am.  St.  Bep.  379,  that  court  said:  "A  law  Is 
general  and  uniform  In  its  operation  which 
operates  equally  upon  all  subjects  within  the 
class  for  which  the  rule  is  adopted,  provided 
the  classification  be  a  proper  one.  The  Legis- 
lature, however,  cannot  adopt  an  arbitrary 
classification,  for  It  must  be  based  on  some 
reason  suggested  by  such  difference  In  the 
situation  and  circumstances  of  the  subjects 
placed  in  the  different  classes  as  to  disclose 
the  necessity  or  propriety  of  different  legis- 
latl(»t  in  respect  thereto.  Any  law  based  up- 
on such  clasBlflcatlon  must  embrace  all,  and 
exclude  none,  whose  condition  and  wants  ren- 
der such  legislation  to  them  as  a  class  or  ap- 
propriate to  them  as  a  class.  Lieglslation 
limited  In  Its  relation  to  particular  subdivi- 
sions of  the  state,  to  be  valid,  must  rest  on 
some  characteristic  or  peculiarity  plainly  dis- 
tinguishing the  places  Included  from  those  ex- 
cluded." See,  also,  Duluth  Banking  Co.  v. 
Koon,  81  Minn.  486,  84  N.  W.  335.  The  above 
seems  to  lay  down  the  general  rule  as  held 
by  all  the  courts  as  drawing  a  proper  distinc- 
tion under  the  circumstances  mentioned  be- 
tween what  would  constitute  general  and  spe- 
cial laws.  Referring  to  the  decisions  of  our 
own  state,  we  find  as  far  back  as  Janes  et  al. 
V.  Reynolds,  2  Tex.  250,  the  same  rule  an- 
nounced and  followed.  The  above  doctrine 
has  been  approved  in  Harding  v.  People,  160 
111.  464,  43  N.  E.  624,  82  L.  R.  A.  445,  52  Am. 
St  Rep.  344;  Millet  v.  People,  117  111.  301,  7 
N.  B.  631,  57  Am.  Rep.  869 ;  Kalloch  v.  Supe- 
rior Court,  56  Cal.  238 ;  Eames  v.  Savage,  77 
Me.  212,  52  Am.  Rep.  751.  So  it  has  been 
held  the  term  "laws  of  the  land"  are  general 
public  laws  binding  on  all  under  similar  cir- 
cumstances, and  not  partial  or  private  laws, 
affecting  the  rights  of  private  individuals  or 
private  classes.  Speaking  on  this  matter  in 
Clark  V.  Finley,  supra,  Chief  Justice  Oalnes, 
delivering  the  opinion  of  the  court,  says: 
"The  definition  of  a  general  law,  as  distin- 
guished from  a  special  law,  given  by  the  Su- 
preme Court  of  Pennsylvania  In  the  case  of 
Wheeler  v.  Philadelphia,  77  Pa.  338,  and  ap- 
proved by  the  Supreme  Court  of  Missouri,  Is 
perhaps  as  accurate  as  any  that  has  been 
given.  State  v.  Tolle,  71  Mo.  645.  The  court 
in  the  former  case  say:  'Without  entering 
at  large  upon  the  discussion  of  what  is  here 
meant  by  a  "local  or  special  law,"  It  is  suflS- 
cient  to  say  that  a  statute  which  relates  to 
persons  or  things  as  a  class  is  a  general 
law,  while  a  statute  which  relates  to  particu- 


lar persons  or  things  of  a  class  is  special, 
and  comes  within  the  ctmstltntional  prohibi- 
tion.' •  •  •  The  toidency  of  the  recent 
decisions  upon  the  subject,  as  it  seems  to  us, 
is  to  drift  into  refinements  that  are  rather 
more  eq;)eciouB  than  profitable.  It  is  said  In 
some  of  the  cases  that  the  classification  must 
be  reasonable.  In  others,  that  it  must  not  be 
unreasonable  or  arbitrary,  etc.  If  it  is  meant 
by  this  that  the  Legislature  cannot  evade  tbe 
prohibition  of  the  Constitution  as  to  special 
laws  by  making  a  law  applicable  to  a  pre- 
tended class,  which  is,  in  fact,  no  class,  we 
concur  in  the  proposition.  Such  was  the 
law  passed  upon  in  the  case  of  Common- 
wealth V.  Patton,  88  Pa.  258.  That  statute 
was  made  applicable  to  all  counties  in  which 
there  was  a  population  of  more  than  60,000, 
and  an  Incorporated  city  with  a  population 
exceeding  8,000,  'situate  at  a  distance  from 
the  county  seiat  of  more  than  twenty-seven 
miles  by  the  usually  traveled  public  road.' 
There  was  but  one  city  in  the  state  which 
came  within  the  pretended  class.  Tbe  court 
held  this  a  covert  attempt  at  special  legisla- 
tion, and  that  the  act  was  a  nullity."  Test- 
ed by  the  rule  laid  down  in  the  Clark  v.  Fin- 
ley  Case,  supra,  and  which  has  been  followed 
in  this  state  since  the  case  of  Janes  v.  Rey- 
nolds, supra,  I  am  of  the  opinion  this  law  is 
not  general,  but  special.  Our  Supreme  Court 
in  the  decision  quoted  lays  down  two  rules: 
The  law  is  general  where  It  covers  all  of  the 
class,  but  special  when  it  does  not  cover  all 
or  every  member  of  that  class.  Therefore 
under  the  decisions  of  our  own  state,  the  act 
of  the  Thirtieth  Legislature  under  discussion 
is  special,  and  not  general. 

My  Brethren  refer  to  the  case  of  Douglas 
V.  People,  225  111.  536,  80  N.  E.  341.  8  L.  R. 
A.  (N.  S.)  1116,  116  Am.  St  Bep.  162.  This 
case  supports  the  writer's  views  of  the  sub- 
ject of  classlfleatlon.  In  that  case,  as  I 
understand,  the  Legislature  was  dassi^- 
ing  cities.  If  the  classification  was  proper, 
the  Legislature  had  the  right  to  do  so.  That 
question,  as  applied  to  classification  of  cities 
and  towns,  would  hardly  be  debatable  in 
Texas  by  reason  of  the  fact  that  the  Con- 
stitution expressly  provides  that  the  Legis- 
lature'has  power  and  is  clothed  witli  full 
authority  to  pass  special  laws  or  acts  with 
reference  to  cities  of  a  population  of  10,000 
or  more  inhabitants,  and  general  laws  in 
regard  to  towns  with  less  population.  The 
immediate  subject  of  discussion  in  Douglas 
V.  People  was  an  act  regulating  the  business 
of  plumbing,  etc.  This  significant  expression 
is  found  In  that  opinion:  "A  law  is  said  to 
be  general  and  uniform,  not  because  it  oper- 
ates upon  every  person  in  the  state  alike,  but 
because  it  operates  alike  upon  every  person 
In  the  state  who  Is  brought  within  the  con- 
ditions and  circumstances  prescribed  by  tbe 
law.  Steed  v.  Edgar  County,  223  HI.  18", 
79  N.  E.  123.  In  Meyer  v.  Hazelwood,  116 
111.  319,  329.  6  N.  E.  480-486,  It  was  said: 
"Laws  are  general  and  unUorm,  and  hence 
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not  obnoxlons  to  the  objection  that  they  are 
local  or  special,  when  they  are  general  and 
uniform  In  their  operation  upon  all  In  like 
situation."  That  is  the  rule  I  am  invoking 
and  which  I  held  correct  in  Clark  v.  Flnley, 
supra.  Wherever  the  Legislature  has  the 
right  to  classify,  the  mle  referred  to  Is  cor- 
rect That  opinion  recognizes  the  doctrine 
contended  for  here;  that  Is,  that  the  Legis- 
lature has  no  right  to  classify  when  arbi- 
trary or  when  It  excludes  persons  or  things 
similarly  situated.  Viewed  In  the  light  of 
the  constitutional  provisions  heretofore  no- 
ticed In  this  dissenting  opinion,  the  proposi- 
tion Is  supported  by  the  authorities  relied 
upon  by  my  Brethren,  that  wherever  classi- 
fication is  resorted  to  the  act  must  apply  to 
All  alike  who  are  sli^ilarly  situated,  whether 
upon  persons  or  things,  and  the  objection 
urged  to  the  act  of  the  Thirtieth  Legisla- 
ture Is  that  it  does  not  apply  to  all  counties 
alike  similarly  situated,  and  that  It  Institutes 
rales  for  those  similarly  situated  both  as  to 
counties  and  persons  which  are  dissimilar. 
It  fixes  the  manner  of  "summoning  and  im- 
paneling grand  and  petit  Juries"  entirely 
ililTerent  in  some  portions  of  the  state  from 
what  It  does  in  others,  and  it  directly  ex- 
cludes counties  in  the  state  similarly  situated 
At  the  time  of  the  passage  of  the  law,  and 
forever  debars  their  coming  under  its  op- 
eration. As  before  stated.  If  the  Constitu- 
tion with  reference  to  this  subject  means 
anything,  it  means  that  every  county  in  Tex- 
as shall  have  the  same  procedure  in  regard 
to  "summoning  and  Impaneling  grand  and 
petit  Juries,"  and  every  citizen  shall  be  tried 
under  the  same  procedure  with  reference  to 
"summoning  and  impaneling  grand  and  petit 
Juries."  That  the  same  rule  should  govern 
alike  every  county  and  that  every  citizen 
should  stand  upon  the  same  plane  where  his 
life  and  his  property  are  involved  in  so  far 
as  Jury  trials  are  concerned  ought  to  be  self- 
evident,  and  the  Constitution  so  directly  or- 
dains. This  matter  of  Jury  trials  has  per- 
haps been  regarded  by  our  race  as  being  one 
of  its  most  sacred  reserved  rights,  At  the 
time  of  the  passage  of  the  act  under  discus- 
sion there  were  other  counties  in  Texas  con- 
taining a  city  or  cities  whose  population 
numbered  20,000  inhabitants.  These  were 
and  are  excluded  for  all  time  to  come,  and 
every  county  in  Texas  was  excluded,  except 
perhaps  seven  or  eight  This  act  cannot  be 
sustained  upon  any  known  or  rational  theory 
of  classification  in  my  Judgment.  In  fact, 
there  is  no  attempt  at  classification.  It  was 
but  a  mere  exclusion  of  certain  counties, 
and,  in  fact,  nearly  all  counties,  in  the  state. 
It  iB  but  a  mere  designation  of  a  few  coun- 
ties, and  makes  no  provision  by  which  any 
other  county  in  the  state  may  by  reason  of 
its  increase  of  population  In  the  growth  of 
cities  In  the  future  come  within  its  provi- 
sions. 'See  authorities  already  cited.  In 
Scowden's  Appeal,  96  Fa.  422,  this  language 
vras  used:   "The  act  of  June  12,  1879,  makes 


no  attempt  at  classification  of  cities.  It  is 
merely  an  effort  to  legislate  for  certain  cities 
of  the  fifth  class,  to  the  exclusion  of  all 
other  cities  of  the  same  class."  See,  also, 
City  of  Scranton  v.  Silkman,  113  Pa.  191, 
6  Atl.  146 ;  State  ex  rel.  West  v.  Des  Moines, 
96  Iowa,  521,  65  N.  W.  818,  31  L.  E.  A.  189, 
59  Am.  St  Rep.  381;  Campbell  v.  City  of 
Indianapolis,  156  Ind.  186,  57  N.  S.  925; 
Mclnemey  v.  Denver,  17  Colo.  302,  29  Pac. 
516;  State  v.  Scott  70  Neb.  685,  100  N.  W. 
812.  The  latter  case  construed  an  act  reg- 
ulating county  offices,  which,  in  its  terms, 
limited  the  operation  of  counties  having  a 
population  of  50,000  according  to  the  census 
of  1900,  which  is  the  same  as  our  Jury  act 
under  consideration,  and  held  the  act  local 
and  special  since  it  can  never  apply  to  any 
of  the  counties  except  the  two  that  were  in 
the  class  at  the  time  of  the  passage  of  the 
act  See,  also,  Central  Trust  Co.  v.  Railway 
Co.  (C.  O.)  82  Fed.  1.  In  De  Hart  v.  Atlantic 
City  et  al.,  63  N.  J.  Law,  223,  43  Atl.  743,  the 
act  discussed  authorized  creation  of  district 
courts  in  counties  of  20,000  or  less  which 
should  by  resolution  adopt  the  act  within 
three  months  from  its  passage.  It  was  held 
a  special  law,  because  it  denied  to  all  then 
Kcisting  cities  whose  necessities  might  at 
any  time  after  the  three  months  have  de- 
manded a  district  court  as  well  as  two  new  • 
cities,  and  the  effect  of  the  limitation  as  a 
restriction  of  the  class  to  which  the  law 
may  apply.  The  same  proposition  is  laid 
down  In  Murphy  v.  Long  Branch  (N.  J.  Sup.) 
61  Atl.  593.  State  V.  Queen,  62  S.  C.  247,  40 
S.  E.  554,  is  a  South  Carolina  case.  That  act 
designated  certain  counties  by  name  (our 
Jury  law  does  this  in  effect),  and  provided 
for  the  drawing  and  listing  of  grand  Juries 
which  was  held  to  be  a  special  law  and  ob- 
noxious to  a  similar  prohibition  of  our  Con- 
stitution as  found  in  article  3,  {  56.  This 
case  is  directly  decisive  of  the  constitution- 
ality of  the  act  of  the  Thirtieth  Legislature 
under  discussion.  To  the  same  effect  see 
Railway  Co.  v.  Martin,  63  Ohio  St  386,  41 
N.  B.  691.  That  law  was  held  to  be  a  mere 
evasion,  and  was  really  but  an  exclusion  of 
future  cities.  In  regard  to  evasion,  see 
Endlicb,  Stat  Con.  {  521 ;  State  v.  Schwab, 
49  Ohio  St  229,  34  N.  E.  736.  The  act  then 
under  discussion  was  held  special  although 
written  in  general  terms.  It  only  applied 
to  one  city,  and  never  could  to  any  other; 
only  one  census  being  named  as  a  criterion 
for  determining  the  class.  See,  also,  State  v. 
Ellet  47  Ohio  St  90,  23  N.  B.  931,  21  Am. 
St.  Rep.  772,  Is  to  the  same  effect,  as  is 
State  V.  Anderson,  44  Ohio  St  247,  6  N.  E. 
571.  See,  also,  State  v.  Board  of  Managers, 
89  Mo.  237,  239,  1  S.  W.  307;  Wanser 
V.  Hooa,  60  N.  J.  Law,  482,  38  Atl.  449,  64 
Am.  St.  Rep.  600;  State  v.  Messerly,  198 
Mo.  351,  95  S.  W.  913;  Burnham  v.  City, 
98  Wis.  128,  73  N.  W.  1018.  It  was  held  in 
Re  Henneberger.  l.'iS  N.  Y.  420,  50  N.  E. 
61,  42  L.  R.  A.  132,  that  a  mere  designation 
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is  not  a  classification.  In  Angell  t.  Cass 
County,  11  N.  D.  265,  91  N.  W.  73,  It  waa 
said:  "A  law  la  general  and  uniform  In  Its 
operation  which  operates  equally  upon  all 
subjects  within  the  class  for  which  the  rule 
is  adopted,  provided  the  classification  be  a 
proper  one.  The  Legislature  cannot,  how- 
ever, adopt  an  arbitrary  classification,  for 
it  must  be  based  on  some  reason  suggested  by 
such  a  difference  in  the  situation  and  circum- 
stances of  the  subject  placed  in  different 
classes  as  to  disclose  the  necessity  or  pro- 
priety of  different  legislation  in  respect 
thereto.  •  •  •  iJeglslation  limited  in  re- 
lation to  particular  subdlTlslons  of  the  state, 
to  be  valid,  must  rest  on  some  characteristic 
or  peculiarity  plainly  distinguishing  the  plac- 
es Included  from  those  excluded."  See,  also, 
State  V.  Bitt,  76  Minn.  531,  79  N.  W.  535 ; 
Duluth  Banking  Co.  v.  Koon,  81  Minn.  486, 
84  N.  W.  336.  Other  cases  might  be  cited  al- 
most without  number  supporting  the  same 
proposition. 

As  to  another  phase  of  this  law  and  its 
constitutionality,  to  wit,  that  it  Is  exclusive 
and  operates  for  the  present  only,  to  the  ex- 
clusion of  the  counties  which  might  come 
within  its  operation,  all  the  authorities  sup- 
port the  contention  of  appellant  Hetland  v. 
Board,  89  Minn.  492,  95  N.  W.  305,  holds  an 
act  special  where  its  operation  was  limited 
to  such  counties  as  bad  at  the  time  of  its 
passage  expended  at  least  $7,000  for  court- 
house purposes.  The  court  says  the  classifi- 
cation was  both  illusive  and  arbitrary,  and 
that  It  was  unique  and  novel.  "To  approve 
It  would  open  the  door  to  all  sorts  of  special 
legislation,  general  in  form  but  special  in 
fact,  the  only  limitation  to  which  would  be 
the  ingenuity  of  legislators  In  devising  new 
classifications."  Without  going  into  a  fur- 
ther discussion  of  this  particular  phase  of 
the  subject,  I  cite  in  support  of  my  views  the 
following  cases:  State  v.  Simon,  53  N.  J. 
Ijaw,  550,  22  Atl.  120;  Bennett  v.  Common 
Council,  55  N.  J.  Law,  72,  25  Atl.  113 ;  Parker 
V.  Common  Council,  67  N.  J.  Law,  83,  30  Atl. 
186;  Ooutierl  v.  City,  44  N.  J.  Law,  58;  Zeig- 
ler  V.  Gaddis,  44  N.  J.  Law,  363 ;  Douglas  v. 
People,  225  111.  536,  80  N.  E.  841,  8  L.  R.  A. 
(N.  S.)  1116,  116  Am.  St  Bep.  162.  In  my 
opinion  it  Is  a  safe  proposition  to  assert  that 
the  act  oif  the  Thirtieth  Legislature  does 
not  apply  to  every  county  in  the  state  aiid 
is  therefore  void;  that,  to  make  It  a  general 
law,  It  must  not  legislate  only  for  present  or 
unchangeable  conditions.  I  am  persuaded 
that  no  case  can  be  found  in  the  reports 
which  holds  a  law  to  be  general  which  failed 
to  provide  for  and  anticipate  the  wants  of 
the  future.  On  the  contrary,  wherever  the 
question  has  arisen,  every  court  has  held  a 
law  special  which  created  a  classification 
which  was  arbitrary  or  Illusive,  and  which 
operated  upon  unchangeable  conditions  and 
failed  to  provide  for  future  localltleB  or  ob- 


jects to  come  within  the  dass,  no  matter  how 
ingenious  the  evasion  employed  to  make  & 
special  law  assume  the  guise  of  a  general 
law  may  have  been.  Perhaps  there  may  be 
no  limit  to  the  ingenuity  displayed  by  legis- 
lative bodies  intentionally  or  otherwise  to 
make  a  mere  designation  assume  the  form  of 
a  classification. 

I  have  written  beyond  what  I  intended, 
but  it  occurs  to  me  that  the  act  under  cod- 
sideration  is  so  entirely  obnoxious  to  out 
Constitution  and  to  the  authorities  and  to 
our  Jurisprudence  that  I  have  amplified  be- 
yond my  first  intention.  To  my  mind  there 
is  no  reason  why  this  law  should  be  upheld; 
that  it  is  fundamentally  violative  of  the  Con- 
stitution, and  that  it  is  an  arbitrary  desig- 
nation operating  upon  a  few  counties  and 
excluding  from  its  <q>eration  all  counties 
wherein  cities  may  accumulate  a  population 
that  ought  to  entitle  them  to  come  under  Its 
operation.  But  it  is  still  farther  objection- 
able, because  it  is  at  fundamental  variance 
.with  that  uniformity  and  equality  of  the 
equal  rights  of  our  citizenship.  It  strikes  at 
the  great  Inviolability  of  Jury  trials.  It 
makes  those  trials  and  procedure  imder  them 
different  in  different  localities,  leaving  the 
great  body  of  the  state  and  different  sections 
under  entirely  different  rules,  and  it  Injects 
in  Jury  trials  a  procedure  different  ta  parts 
of  the  state  from  those  obtaining  in  other 
parts,  thereby  directly  and  expressly  violat- 
ing the  plain  provisions  of  the  Constitution 
as  enunciated  in  article  3,  {  56,  which  says 
no  special  law  shall  be  passed  In  regard  to 
"summoning  and  Impaneling  of  grand  and 
petit  Juries." 

I  will  express  in  conclusion  a  sense  of  ob- 
ligation and  appreciation  to  the  attorneys  In 
other  cases  involving  this  question.  My 
Brethren  selected  this  case  in  which  to  write 
the  opinion.  The  arguments  and  briefs  In 
the  case  of  Brown  v.  State  (Tex.  Cr.  App.) 
112  S.  W.  80,  by  Messrs.  Crawford  &  Lamar, 
Messrs.  Crane,  Gilbert  &  Crane,  and  Messrs. 
Muse  &  Allen,  and  the  arguments  and  brief 
In  the  case  of  Pate  v.  State,  113  S.  W.  730, 
by  Messrs.  Thomas  &  Sewell  and  Messrs. 
Crawford  &  Crawford,  and  the  argument  and 
brief  In  the  case  of  Lee  v.  State,  113  S.  W. 
301,  by  Mr.  E.  T.  Branch,  are  able  and  con- 
vincing, and  have  been  of  great  service  to 
the  writer  in  his  investigation  of  the  ques- 
tions Involved.  I  deem  it  but  right  that  I 
should  make  this  statement  in  view  of  the 
fact  that  I  have  been  so  greatly  assisted  by 
them  In  the  cases  represented  by  them  re- 
spectively, r  also  mention  my  high  apprecia- 
tion of  the  brief  in  this  case  of  Mr.  A.  S. 
Baskett,  who  represented  appellant,  and  who 
BO  ably  presented  the  questions  involved. 

I  shall  pursue  no  further  a  discussion  of 
the  questions  Involved,  but  for  the  reasons 
suggested  I  respectfully  dissent  from  the  con- 
clusion reached  by  my  Brethren. 
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liBH  V.  8TATB. 

(Court  of  Oriminal  Appeals  of  Texas.    Oct  21, 
190&) 

1.  Jxmr  (S  70«)— DBA  WINS  or  JTrsoB»-Orn- 

CE  Wfl     Rt  a  TTT  TE  R 

Under  Acts  SOth  Lk.  (Laws  1907}  p.  269, 
e.  139,  providing  that  the  keys  for  the  wheel 
containing  the  names  of  Jnroni  shall  be  kept 
by  the  sheriff  and  the  district  clerk,  and  pro- 
viding that  the  clerk  of  the  district  coort  and 
the  sheriff  shall  draw  from  the  wheel  the  names 
of  jurors,  etc.,  and  that,  when  a  special  venire 
is  ordered,  the  "clerk"  shall  draw  from  the 
wheel  the  names  required,  a  special  venire  in 
the  criminal  district  conrt  of  a  county  is  prop- 
erly drawn  by  the  district  clerk  of  the  county. 

[Ed.  Note.— For  other  cases,  see  Jury,  Dec 
Dig.  f  70.«) 

2.  HoinciDE    (i    2d&*)  —  Manblattobtkx  — 

QXTESTIONS  rOB  JUBT. 

Evidence  held  to  reqaire  the  submission  of 
the  issue  of  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  574;    Dec.  Dig.  i  282.*] 

8.  HoMiciDB  (f  276*)  —  Sklf-Dbfewsb  —  Evi- 

DEKCK. 

Evidence  held  to  require  the  mbmlsaion  of 
the  issue  of  self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
■Cent.  Dig.  §  669 ;   Dec.  Dig.  g  276.*] 

4.  Homicide   (§   295*)— Manslauohteb— Evi- 
dence—Instbuctions. 

Where  accused  testified  that  decedent  hit 
Urn  on  the  breast  and  knocked  him  down,  and 
that  the  blow  hurt  him  for  two  days,  and  that 
-decedent  called  him  a  "son  of  a  bitch,"  and 
threatened  to  kill  him.  an  instmction  on  man- 
slaughter which  teilea  to  state  the  language 
«f  Pen.  Code  1895,  art  702,  that  an  assault 
and  batterer  by  decedent,  causing  pain  or  blood- 
shed, constituted  an  adequate  cause,  and  which 
stated  that  insalting  words  or  an  assault  and 
battery  so  alight  as  to  show  no  intention  to  in- 
flict pain  were  not  adequate  causes,  was  er- 
roneous. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent  Dig.  S  606;   Dec  Dig.  S  295.*] 

6.  CbIUINAI.  liAW  a  1186*)— TbIAI/— IN8TBT70- 
TION8. 

Accused  is  entitled  to  have  the  Jury  cor- 
rectly charged  on  the  law  of  the  case,  and, 
where  that  has  not  been  done,  the  court  on  ap- 
peal must  reverse  the  judgment,  though  the  de- 
fense of  accused  rests  on  an  unsubstantial  basis 
of  fact 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  i  1186.*] 

€.  Cbiminai  Law   (S  1189*)— Instbuctiohs— 

Motions  fob  New  Tbial. 

Where  errors  in  the  instructions  were  call- 
ed to  the  attention  of  the  court  in  the  motion 
for  new  trial,  the  court  erred  in  denying  the 
motion,  and  the  court  on  appeal  has  no  discre- 
tion but  to  reverse  the  conviction  and  remand 
the  case  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  {§  3225,  3226;  Dec  Dig.  § 
1189.*] 

Appeal  from  District  Court  Harris  Coun- 
ty;   J.  K.  P.  Olllaspie,  Judge. 

Henry  Lee  was  convicted  of  murder  In  the 
second  degree,  and  be  appeals.  Reversed 
and  remanded. 

E.  T.  Branch  and  S.  B.  Ehrenwertb,  for 
appellant  F.  J.  McCord,  Asst  Atty.  Gen., 
for  the  State. 


BAMSBT,  7.  Appellant  was  indicted  in 
the  criminal  district  court  of  Harris  county, 
charged  with  the  murder  of  one  James  S. 
Simpson.  He  was  tried  therein  on  the  29th 
day  of  April,  and  was  convicted  of  murder 
in  the  second  degree,  and  his  punishment  as- 
sessed at  20  years'  confinement  in  the  peni- 
tentiary. 

Many  of  the  questions  raised  on  the  ap- 
peal have  been  decided  adversely  to  the  con- 
tention of  appellant.  He  raises,  among  other 
questions,  the  validity  of  what  is  known  as 
the  "Jury  wheel  law."  This  question  has 
been  decided  against  appellant  in  the  case  of 
Smith  V.  State  (not  yet  oflBcially  reported) 
113  S.  W.  288,  and  need  not  be  further  dis- 
cussed. 

In  the  same  connection  appellant  contends 
that  the  special  venire  In  this  case  was  im- 
properly drawn  In  that  same  was  drawn  by 
tbe  district  clerk  of  Harris  county,  and  not 
by  the  clerk  of  the  criminal  district  court  of 
said  county.  We  do  not  believe  that  this 
contention  can  be  maintained.  Section  3  of 
the  act  of  the  Thirtieth  Legislature  (Laws 
1907)  p.  269,  c  139,  provides  that  after  tbe 
cards  containing  the  names  of  Jurors  shall 
be  deposited  In  the  wheel,  same  shall  be  kept 
locked  at  all  times,  except  when  in  use  as 
hereinafter  provided,  and  that  the  keys  to 
such  locks  shall  be  kept  one  by  the  sheriff 
and  the  other  by  the  district  clerk.  It  Is  pro- 
vided by  section  4  of  said  act  that  not 
less  tban  10  days  prior  to  the  first  day  of  the 
term  of  court  the  derk  of  the  district  court, 
or  one  of  his  deputies,  and  the  sheriff,  or  one 
of  his  deputies.  In  the  presence  and  under 
the  direction  of  the  district  Judge  if  the 
Jurors  are  to  be  drawn  for  the  district  court, 
shall  draw  from  the  wheel  containing  the 
names  of  Jurors,  after  the  same  has  been 
well  turned,  so  that  the  cards  therein  are 
thoroughly  mixed,  one  by  one  the  names  of 
36  Jurors,  or  a  greater  or  less  number  where 
such  Judge  has  so  directed,  for  each  week 
of  the  term  of  the  district  conrt  By  section 
9  of  said  act  It  is  provided  that,  whenever  a 
special  venire  Is  ordered,  the  clerk  or  his 
deputy,  in  the  presence  and  under  the  direc- 
tion of  the  Judge,  shall  draw  from  the  wheel 
containing  the  names  of  Jurors  the  number 
of  names  required  for  such  special  venire. 
Attention  is  called  to  the  fact  that  the  law 
does  not  provide  that  the  "district  clerk,"  ■ 
but  that  the  "clerk,"  shall  draw  the  names 
from  the  wheel,  and  the  contention  is  made 
that  this  general  designation  "clerk"  was 
so  used  that  It  might  include  the  criminal 
district  clerk,  and  it  does  not  mean  tbe  clerk 
of  the  district  court  or  the  clerk  of  a  dis- 
trict court  having  no  criminal  Jurisdiction, 
but  that  the  intent  of  the  entire  act  is  that 
the  clerk  of  the  court  in  which  the  lists  are 
to  be  used  shall  draw  the  names.  We  think 
in  view  of  the  entire  statute,  and  particular- 
ly with  reference  to  section  3,  which  provides 


•For  other  cases  see  same  topic  and  section  NDMBBR  In  Deo.  A  Am.  Dig*.  1M7  to  data,  A  Reporter  Indaxsa 
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that  one  of  the  keys  shall  be  kept  by  the  dis- 
trict clerk  and  the  other  by  the  sheriff,  and 
the  sections  of  the  act  In  question  where 
the  general  word  "derk"  is  used  in  respect 
to  their  duties  concerning  Jurors,  that  It  was 
not  the  intention  of  the  Legislature  that  any 
special  significance  should  be  attached  in 
section  9  of  the  act  in  question  to  the  fact 
that  the  word  "clerk,"  and  not  "district 
clerk,"  la  used  therein.  It  will  be  noted, 
too,  that,  when  a  special  yenire  is  drawn, 
it  is  made  the  duty  of  the  clerk  to  pr^are 
a  list  of  such  names  in  the  order  in  which 
they  are  drawn  from  the  wheel,  and  attach 
such  list  to  the  writ  and  deliver  the  same 
to  the  sheriff,  and  the  cards  containing  such 
names  shall  be  sealed  up  In  an  envelope  and 
shall  be  retained  by  the  derk  for  distribu- 
tion, as  herein  provided.  So  that  we  believe 
the  court  below  took  the  proper  view  of  this 
matter,  and  was  clearly  right  in  having  the 
list  drawn  by  the  district  clerk  of  Harris 
county. 

The  facts  of  the  case  show  that  appellant 
shot  and  killed  James  S.  Simpson  In  a  saloon 
in  Houston  very  early  in  the  morning.  The 
proof  shows  that  the  parties,  with  others, 
bad  been  up  all  night,  and  were  all  drinking, 
and  that  Simpson  was  in  an  advanced  state 
of  Intoxication.  Appellant,  deceased,  one 
Chumley,  and  a  young  man  named  Hayne  all 
came  into  George  Yoss'  saloon  about  5  o'clock 
on  the  morning  of  March  4,  1008.  Hayne 
left  some  half  hour  or  more  before  the  kill- 
ing. The  others  remained.  Practically  all 
the  testimony  except  that  of  appellant  is  to 
the  effect:  That  deceased  voluntarily  gave  up 
his  pistol  and  belt  to  the  witness  Frank 
Casey,  and  the  same  was  placed  behind  the 
bar.  The  conversation  between  the  parties 
took  a  pretty  wide  range,  and.  Just  before 
the  killing,  Simpson  said  to  Chumley,  "Oo 
away  and  leave  me  alone,"  and  pushed  him 
back,  and  he  fell  on  the  floor.  At  this  time, 
according  to  the  testimony  of  Casey  and 
most  of  the  witnesses,  appellant  was  stand- 
ing by  the  counter,  some  six  or  seven  feet 
from  Simpson,  and  thereupon  appellant  pull- 
ed his  pistol,  and  flred  three  shots  at  Simp- 
son. That  at  the  time  Simpson  was  not 
doing  anything.  When  the  first  shot  was 
flred,  Casey  testifies:  Simpson  made  one 
step  towards  the  door,  and  was  facing  ap- 
pellant That  at  the  second  shot  deceased 
fell,  with  his  head  under  the  swinging 
doors.  At  the  first  shot  he  had  his  hands 
over  bis  stomach,  clasped  in  front  of  him 
over  his  stomach,  and,  after  appellant  com- 
menced shooting,  deceased  kept  his  bands  In 
the  same  position.  That  he  feU  after  the 
second  shot.  That  he  fell,  with  his  head  un- 
derneath the  screen  door.  That  after  de- 
ceased fell  appellant  made  one  step  towards 
deceased's  feet,  and  flred  the  third  shot  when 
deceased  was  lying  on  hts  back  on  the  floor 
with  his  head  under  the  screen  door.  The 
witness  Casey  gives  a  very  full  and  circum- 
stantial detaU  of  all  the  facte  of  the  killing. 


His  testimony  makes  a  very  strong  case 
against  appellant,  and  it  is  corrolx>rated.  to 
a  large  extent,  by  the  testimony  of  all  the 
other  witnesses,  except  appellant,  as  well  as 
the  physical  facts  testifled  to  on  the  trial. 
There  is,  however,  some  contradiction  be- 
tween the  testimony  of  Casey  and  other  wit- 
nesses concerning  the  killing  which  we  do 
not  deem  it  necessary  to  set  out. 

Appellant  testifled  In  his  own  behalf,  and 
the  following  is  a  brief  summary  of  bis  tes- 
timony as  it  relates  to  the  particular  facts  of 
the  killing:  He  says  in  the  flrst  place,  and 
this  seems  to  be  conceded,  that  he  and  de- 
ceased were  very  friendly ;  both  of  them  be- 
ing policemen  In  Houston.  He  testifies  that, 
after  they  had  taken  the  last  drink  at  'Voss' 
saloon,  Simpson  seemed  to  be  in  a  bad 
humor.  That,  when  Chumley  went  up  to 
him  and  spoke  to  him,  he  knocked  him  back 
against  the  wall  and  he  fell,  and  that  after 
he  did  that  that  he,  appellant,  walked  up  to 
him  and  said,  "Jim,  don't  do  that"  That 
Simpson  then  hit  him  in  the  breast  and 
knocked  him  down.  That  the  blow  hnrt  for 
two  days.  That  after  he  fell  Simpson  came  to- 
wards him  with  his  hands  going  back  under 
his  coat  and  said,  "God  damn  you  son  of  a 
bitch,  I  win  kill  you,"  and  that  as  be,  ap- 
pellant was  getting  up  from  the  floor,  be 
pulled  his  gim  and  flred  three  shots  at  Simp- 
son. Appellant  also  testifies  that  when 
Simpson  knocked  him  down,  it  made  his 
watch  fall  out  of  his  pocket  that  he  shot 
Simpson  because  he  believed  he  was  going 
to  kill  him,  and  that  he  would  not  have 
shot  Simpson  if  he  had  known  he  was  un- 
armed. He  denies  shooting  Simpson  while  he 
was  lying  on  the  floor.  He  says  the  effect  of 
the  shots  was  that  the  room  was  full  of 
smoke ;  that  when  he  flred  the  shots,  Simp- 
son was  right  in  front  of  him ;  that  all  tbe 
shots  were  flred  close  together;  that  when 
he  .flred  the  shots,  Simpson  had  stepped  up 
and  thrown  his  hands  behind  him ;  that  he 
pulled  his  gun  and  flred  as  he  was  getting  up 
from  the  floor  where  he  had  Just  been  knock- 
ed down  by  Simpson:  that  he  fired  no  more 
shots  after  he  saw  Simpson  had  fallen;  that 
he  had  other  loads  in  his  gun,  and  there 
was  nothing  to  prevent  him  from  shooting 
him  again.  This  testimony  is  sufficient  to 
demand  and  require  a  charge  on  the  subject 
of  manslaughter  as  well  as  self-defense. 

Artlde  702  of  the  Penal  Code  of  18S5  Is  as 
follows:  "The  following  are  deemed  adequate 
causes:  (1)  An  assault  and  battery  by  tbe 
deceased,  causing  pain  or  bloodshed."  Con- 
struing this  statute,  it  has  been  held  that  to 
constitute  this  ground  of  adequate  cause,  it 
is  not  required  that  both  pain  and  bloodshed 
should  be  caused  by  the  assault  and  battery. 
Foster  v.  State,  8  Tex.  App.  248;  "Hckle  v. 
State,  6  Tex.  App.  623;  Hill  v.  State,  8  Tex. 
App.  142;  Bonnard  v.  State,  25  Tex.  Api>. 
173,  7  S.  W.  862,  8  Am.  St  Rep.  431;  Child- 
ers  v.  State,  88  Tex.  Cr.  R.  909.  27  S.  W.  133; 
Williams  T.  State,  IS  Tex.  App.  617;  High  v. 
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State,  26  Tex.  App.  645,  10  S.  W.  238,  8  Am. 
St  Bep.  488;  Splvey  v.  State,  30  Tex.  App. 
343,  17  S.  W.  B46L  On  the  subject  of  man- 
slaughter the  court  gave  -  the  following  In- 
structions: "Manslaughter  Is  voluntary  hom- 
icide, committed  under  the  Influence  of  sud- 
den passion  arising  from  an  adequate  cause, 
but  neither  excused  nor  Justified  by  law.  By 
the  expression  'under  the  Influence  of  sudden 
passion'  Is  meant:  (1)  Ttie  provocation  must 
arise  at  the  time  of  the  commission  of  the 
offense,  and  the  passion  is  not  the  result  of 
a  former  provocation.  (2)  The  act  must  pe 
directly  caused  by  the  passion  arising  out  of 
the  provocation,  and  not  a  provocation  given 
by  some  other  person  than  the  party  killed. 
(3)  ,Tbe  passion  intended  is  either  of  the  emo- 
tions of  the  mind  known  as  anger,  rage,  sud- 
den resentment,  or  terror,  rendering  the  mind 
incapable  of  cool  reflection,  .whether  accom- 
panied by  bodily  pain  or  not  is  adequate 
cause,  in  law.  And  when  there  are  several 
causes  to  arouse  passion,  although  no  one 
of  them  alone  would  constitute  adequate 
cause,  it  is  for  you  to  determine  whether  or 
not  all  such  causes  combined  might  be  suf- 
ficient to  do  so.  Insulting  words  and  ges- 
tures, or  an  assault  and  battery  so  slight 
as  to  show  no  intention  to  inflict  pain  or  in- 
jury, are  not  adequate  causes.  In  order  to 
reduce  a  voluntary  homicide  to  the  grade  of 
manslaughter,  It  is  necessary,  not  only  that 
adequate  cause  existed  to  produce  the  state 
of  mind  referred  to— that  is,  of  anger,  rage, 
sudden  resentment  or  terror,  sufficient  to 
render  the  mind  incapable  of  cool  refiectlon — 
but  that  also  such  state  of  mind  did  actually 
exist  at  the  time  of  the  commission  of  the 
offense.  Although  the  law  provides  that  the 
provocation  causing  the  sudden  passion  must 
arise  at  the  time  of  the  killing,  it  is  your 
duty  in  determining  the  adequacy  of  the 
provocation.  If  any,  to  consider  in  connection 
therewith  all  the  facts  and  circumstances  in 
evidence  in  the  case,  and  if  you  find  by  rea- 
son thereof  the  defendant's  mind  was  inca- 
pable of  cool  reflection,  and  that  said  facts 
and  circumstances  were  sufilclent  to  produce 
such  state  of  mind  in  a  person  of  ordinary 
temper,  then  the  proof  of  sufficiency  of  the 
provocation  satisfles  the  requirements  of  the 
law,  and  so  in  this  case  you  will  consider  all 
the  facts  and  circumstances  in  evidence,  the 
threats,  if  any,  an  assault,  if  any,  the  past 
conduct  and  I>earlng  of  said  James  S.  Simp- 
son towards  the  defendant,  and  all  the  facts 
and  circumstances  transpiring  before,  at  the 
time  of,  and  after  the  homicide  in  determin- 
ing the  condition  of  the  defendant's  mind  at 
the  time  of  the  alleged  killing,  end  the  ade- 
quacy of  the  cause,  if  any,  producing  such 
condition.  If  you  believe  from  the  evidence 
t>eyond  a  reasonable  doubt  that  the  defend- 
ant, Henry  Lee,  with  a  pistol,  a  deadly  weap- 
on that  is  as  used  was  calculated  reasonable 
and  probably  to  kill.  In  a  sudden  transport 
of  passion,  aroused  by  adequate  cause,  as 
tbe  same  is  herein  explained,  and  not  in  bis 


own  self-defense  and  against  an  unlawful  at- 
tack or  threatened  assault  reasonably  pro- 
ducing a  rational  fear  or  expectation  of 
death  or  serious  bodily  injury,  did  shoot  and 
kill  James  S.  Simpson,  in  Harris  county, 
Tex.,  on  or  about  the  4th  day  of  March,  A. 
D.  1906,  then  find  him,  the  defendant,  guilty 
of  manslaughter,  and  assess  his  punishment 
by  confinement  in  the  state  penitentiary  for 
not  less  than  two  or  more  than  five  years." 
It  will  be  noticed  from  a  careful  reading  of 
this  charge  that  nowhere  were  the  Jury  in 
terms  instructed  that  an  assault  and  battery 
causing  pain  was  adequate  cause.  The  fail- 
ure of  the  court  so  to  charge  and  tlie  injury 
resulting  therefrom  was  Increased,  as  we  be- 
lieve, by  the  following  portion  of  the  charge 
on  manslaughter:  "Insulting  words  and  ges- 
tures, or  an  assault  and  battery  so  slight  as 
to  show  no  intention  to  inflict  pain  or  injury, 
are  not  adequate  causes." 

The  case  is  very  much  like  that  of  War- 
than  V.  State,  41  Tex.  Or.  R.  385,  55  S.  W. 
55.  In  that  case  it  seems  the  court  gave  a 
charge  to  the  Jury  on  manslaughter,  which, 
after  containing  certain  statutory  provisions 
in  reference  to  passion  and  adequate  cause, 
Instructed  the  Jury  substantially  that  the 
provocation  must  arise  at  tbe  time  of  the 
commission  of  the  offense,  and  that  any  cir- 
cumstances or  conditions  which  would  arouse 
passion  in  the  mind  of  a  man  of  ordinary 
temper  sufficient  to  render  a  person  incapa- 
ble of  cool  refiectlon  would  be  adequate 
cause,  and  that  the  Jury  could  look,  not  only 
to  the  provocation  at  the  time,  but  to  all  tbe 
facts  and  circumstances  surrounding  the 
parties  which  might  have  a  bearing  on  the 
provocation  at  the  time.  In  that  case,  as  in 
the  case  at  ba<r,  It  was  the  contention  of  ap- 
pellant that  the  only  evidence  requiring  a 
charge  on  manslaughter  consisted  In  the  tes- 
timony of  the  defendant  himself,  and  In  that 
case  another  witness  who  had  stated  that 
Just  prior  to  the  shooting,  deceased,  who  had 
been  ordered  to  get  out  of  the  house,  advanc- 
ed .towards  defendant  and  struck  him  a 
blow  in  the  breast,  and  that  the  court,  on 
this  testimony,  should  have  pertinently  In- 
structed tbe  Jury  that  if  they  believed  from 
the  testimony  that  deceased,  prior  to  tbe 
shooting,  struck  defendant  a  blow  which 
caused  him  pain,  and  if  they  believed  his 
passion  was  thereby  excited  and  be  was  ren- 
dered Incapable  of  cool  reflection,  and  under 
such  circumstances  slew  deceased,  then  to 
find  him  guilty  of  manslaughter.  Passing  on 
the  question  there  raised.  Judge  Henderson, 
speaking  for  the  court,  says:  "We  under- 
stand it  to  be  the  duty  of  the  court  in  charg- 
ing the  Jury  to  Instruct  them  upon  the  very 
phase  of  tbe  case  suggested  by  the  testimony. 
The  only  issue  presented  by  the  evidence  re- 
quiring a  charge  on  manslaughter  was  the 
provocation  which  arose  at  the  very  time  of 
the  homicide.  This  provocation  was  the 
blow,  which,  according  to  the  testimony  of 
defendant  and   another   -witness,    deceased 
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struck  him  when  he  commanded  him  to  cease 
the  disturbance  and  leave  his  premises.  Our 
statute  makes  a  blow,  under  certain  condi- 
tions, adequate  cause  to  reduce  a  homldde  to 
manslaughter.  The  blow  must  cause  pain, 
and  must  also  engender  passion  which  ren- 
ders the  mind  incapable  of  cool  reflection. 
Now,  while  it  is  true  that  the  charge  of  the 
court  was  comprehensive  enough  to  Include 
the  adequate  cause  here  presented,  was  it 
sufficiently  pointed  to  direct  the  attention 
of  the  Jury  to  the  very  act  of  the  deceased 
on  which  appellant  predicated  Iiis  defense  of 
manslaughter?  We  think  not  If  the  Jury 
had  been  told  that  as  a  matter  of  law,  a 
blow  which  caused  pain  was  adequate  cause, 
this  obstacle  would  have  been  removed  from 
their  pathway;  and  then  it  would  have  only 
been  necessary  for  them  to  find  that  the  blow 
was  struck,  and  that  It  caused  pain  which 
rendered  the  mind  of  defendant  incapable 
of  cool  reflection.  As  it  was,  they  were  left 
without  any  suggestion  from  the  court  to  de- 
termine the  matter  of  law  in  the  first  in- 
stance." As  we  have  seen,  the  charge  of 
the  court  in  the  case  at  bar  is  subject  to  all 
the  objections  pointed  out  in  the  case  which 
we  have  just  quoted  from,  and  the  failure 
of  the  court  in  this  case  to  charge  that  an 
assault  and  battery  causing  pain  was  ade- 
quate cause  was  intenslfled  by  the  instruc- 
tion that  an  assault  and  battery  so  slight 
as  to  show  no  intention  to  inflict  pain  or  in- 
jury is  not  adequate  cause.  The  testimony 
of  the  state  in  this  case  is  very  strong.  The 
circumstances  all  indicate  to  our  mind,  if 
we  were  the  arbiters  of  matters  of  fact,  that 
the  claim  and  contention  of  appellant  as  to 
the  circumstances  of  the  shooting  rests  on  a 
very  insubstantial  basis  of  fact,  but  It  must 
be  conceded  in  every  case  that  every  appel- 
lant is  entitled  to  have  the  Jury  charged  the 
law  of  the  land  and  charged  correctly.  For 
us  to  undertake,  where  this  has  not  been 
done,  to  write  a  judgment  of  affirmance,  is 
to  deny  him  the  right  of  trial  by  jury  and  to 
make  ourselves  what  the  law  of  the  land 
never  contemplated  we  should  be,  the  arbi- 
ters of  matters  of  fact  The  charge  of  the 
court  is  erroneous.  These  errors  were  called 
to  attention  in  a  motion  for  a  new  trial. 
This  should  have  been  granted.  Not  having 
been  done,  we  have  no  discretion  but  to  re- 
verse the  same  and  remand  it  for  a  trial  in 
accordance  with  law,  which  is  here  done. 


HAMM  V.  GUNN. 
(Court  of  Civil  Appeals  of  Texas.     June  20, 

1908.     Rehearing  Denied  Oct  17,  1908.) 
1.  Nuisance  (§  IS*)— Abatement. 

The  right  to  abate  nuisances  is  a  well-es- 
tabliiihed  doctrine  of  equity  courts,  baaed  on  the 
maxim  that  the  owner  of  |)roperty  must  so 
Oi^e  it  as  not  to  materially  injure  another. 

[Ed.   Note. — For  other   cases,   see   Nuisance, 
Cent  Dig.  {  49 ;  Dec.  Dig.  i  18.*] 


2.  Nuisance  (J  34*)  —  Nuisances  Pmi  Sb  — 
Cotton  Gin. 

A  cotton  ein  is  not  a  nuisance  per  se,  it 
beinr  among  the  beneficial  appliances  of  mod- 
ern life,  which,  to  be  abated  aa  nuisances,  must 
be  shown  to  be  so  operated  as  to  materially  in- 
jure another  or  interfere  with  the  comfortable 
use  of  his  own  property. 

[Ed.  Note.— For  other  cases,  see  Noiaancc^ 
Cent  Dig.  S  91;   Dec.  Dig.  §  sl*] 

3.  Nuisance  (J  33*)— Cotton  Gin. 

Evidence  held  not  to  show  that  a  cotton 
gin  near  a  private  residence  was  so  operated  at 
to  constitute  it  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Dec.  Dig.  I  33.*] 

Ai^eal  from  District  Court,  Taylor  Coun- 
ty;  J.  H.  Calhoun,  Judge. 

Action  by  Mrs.  Nannie  Ounn  agaiuBt  ^ohn 
G.  Hamm  to  abate  a  nuisance.  There  was  a 
Judgment  perpetually  restraining  the  acts 
complained  of,  and  defendant  appeals.  Re- 
versed and  ronanded. 

Hardwicke  &  Hardwicke,  Harry  Tom  King, 
and  Tbeodore  Mack,  for  appellant  Wagstaff 
&  Davidson,  for  apjpellee. 

CONNER,  C.  J.  This  appeal  is  from  a 
judgment  perpetually  restraining  appellant 
from  operating  a  gin  on  certain  lots  near  ap- 
pellee's residence,  and  the  only  question  that 
we  deem  worthy  of  discussion  is  whether  the 
evidence  sufficiently  supports  the  judgment 
The  evidence  shows  that  appellee's  residence 
is  situated  in  the  northeast  comer  of  block 
23,  and  that  for  several  years  prior  to  the 
institution  of  the  suit  appellant  had  (iterated 
an  electric  light  plant  located  in  block  22, 
which  Is  east  of  block  23;  that  appellant 
made  what  is  designated  In  the  evidence  as 
a  "gin  addition"  to  the  light  plant  The 
light  plant  extends  north  and  south  on  one 
of  the  southern  tiers  of  lots  In  block  22,  and 
the  gin  was  extended  east  from  the  south  end 
of  the  light  plant,  forming  an  L.  No  addi- 
tional motive  power  was  installed  by  reason 
of  the  gin  addition;  the  gin  being  operated 
by  the  motive  power  of  the  light  plant  Ap- 
pellee has  a  small  orchard  and  garden  south 
of  her  house,  and  a  street  60  to  80  feet  wide 
extends  between  block  23  and  block  22.  Cot- 
ton to  l>e  ginned  is  taken  from  loaded  wagons 
by  means  of  a  suction  pipe  on  the  south  side 
of  the  gin.  The  nearest  point  of  the  gin  to 
appellee's  residence  is  about  200  feet  lots 
14  and  15  and  said  street  intervening  be- 
tween the  gin  and  appellee's  premises. 

T.  C.  Weir  testified,  in  behalf  of  appellee, 
to  the,  erection  of  the  gin,  and  that  be  "did 
not  see  any  difference  between  this  gin  and 
other  gins.  Sometimes  there  is  very  little 
dust  in  cotton,  and  sometimes  there  is  a  great 
deal.  There  is  always  some  dust  in  cotton 
in  this  country.  When  cotton  goes  Into  the 
gin  stand  and  saws,  it  has  dust  In  it  That 
is  when  the  dust  begins  to  fly.  It  has  lint  in 
it  when  It  first  reaches  the  saws,  and  tlien 
the  Unt  begins  to  fly.    Dust  goes  out  into  the 
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room,  and  from  tbere  passes  out  through  the 
windows  and  doors  and  through  the  flues. 
There  are  two  flues  to  this  gin.  A  few  days 
ago  I  passed  while  they  were  ginning  a  bale 
of  cotton,  and  could  plainly  hear  the  noise; 
saw  no  difference  in  the  running  of  this  gin 
and  other  gins  as  to  noise.  There  was  lint 
and  dust  in  the  upper  part  of  the  flues,  and 
I  could  see  it ;  looked  like  fine  dust  passing 
out  of  <tbe  flues.  There  was  just  a  little 
smoke.  You  could  see  it  by  looking  at  the 
smokestack.  The  smokestack  is  about  45 
feet  high.  I  have  never  seen  a  gin  that  did 
not  let  lint  escape  from  it  At  the  time  I 
speak  there  was  some  lint  lodging  on  some 
screens  of  some  kind  there ;  did  not  examine 
to  see  how  thick  the  screens  were."  On 
cross-examination  T.  C.  Weir  again  testified 
concerning  the  conditions  usually  following 
the  operations  of  a  gin,  stating  that  he  "did 
not  testify  as  a  gin  expert  at  all ;  that  when 
be  was  tbere  and  looked  at  the  building  they 
were  ginning  a  bale  of  cotton ;  that  he  stop- 
ped a  few  minutes  on  the  southwestern  cor- 
ner of  the  gin,  and  from  the  sidewalk  made 
his  observation;  that  while  there  saw  a 
little  dust  pass  out  of  the  ventUator  at  the 
top;  that  the  ventilator  was  about  45  feet 
high;  it  was  concentrated  at  the  two  flues 
as  It  passed  out  at  the  top;  that  the  dust 
I  saw  coming  through  had  come  from  cotton 
then  being  ginned.  I  could  see  the  dust  with 
the  naked  eye.  It  comes  out  of  ^he  top  of  the 
house  through  a  galvanized  opening.  I  saw 
some  lint  on  screens  that  had  been  put  in 
around  the  top  of  the  ventilator ;  did  not  see 
lint  flying  in  the  air;  saw  it  catch  on  the 
screens  which  was  catching  the  lint.  I  saw 
the  dust  pass  off  a  little  here  and  there  and 
settle  somewhere." 

Am>ellee  testified  that  "she  was  the  head  of 
a  family,  and  owned  and  resided  in  the  resi- 
dence involved.  In  speaking  of  the  operation 
of  the  gin,  she  said:  'I  think  the  first  bale 
was  ginned  last  Saturday  a  week.  I  was  at 
home  at  the  time.  I  was  at  home  another 
day  while  they  were  ginning,  but  do  not  re- 
member the  day  of  the  week.  On  the  Satur- 
day I  noticed  the  gin  and  heard  the  noise, 
and  saw  the  lint  coming  from  the  windows 
and  passing  around  and  flickering  about,  the 
light  plant,  and  dust  I  did  not  notice  the 
flues ;  did  not  know  what  the  flues  were  for ; 
did  not  look  in  the  direction  of  the  flues. 
Dust  was  whipping  around  on  the  east  side 
and  coming  through  the  windows.  It  came 
toward  my  house,  some  of  it  got  to  my  fence 
or  very  near  it  The  wind  was  blowing 
more  away  from  me  than  toward  me.  Lint 
of  considerable  size  came  towards  me,  large 
enough  that  you  could  see  it  distinctly  from 
my  place  to  the  gin.  Some  of  it  fell  in  my 
yard,  and  I  sent  out  and  bad  U  picked  up  to 
be  confldent  It  was  lint  cotton.'  'Q.  Did  you 
see  the  lint  and  dust  in  considerable  quan- 
tities? A.  No,  sir;  I  can't  say  In  consider- 
able quantities,  because  it  was  the  first  day 
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they  had  been  ginning  there.  I  think  I  was 
in  the  house  when  the  bale  was  being  ginned. 
I  could  hear  the  gin  running;  I  could  hear 
them  all  the  time.  Q.  Well,  was  the  noise 
of  the  numing  of  that  gin,  and  the  dust  and 
lint  does  that  disturb  you  any?  A.  It  does. 
Q.  What  effect  does  it  have  on  you?  A.  Just 
worries  me  in  a  nervous  way ;  and,  as  far  as 
to  the  lint  I  consider  that  the  lint  and  dust 
are  unhealthy.  Q.  Is  it  tbere  all  the  time, 
or  practically  all  the  time?  A.  Yes,  sir ;  the 
noise  is,  and  of  course  the  lint  is  if  they  are 
ginning.  Q.  When  you  are  in  the  house  can 
you  bear  that  noise?  A.  I  can;  It  is  a  buzz 
there  all  the  time.  There  is  hollering  tbere 
at  night'  On  cross-examination  she  stated: 
'<).  Did  you  see  dust?  A.  Yes,  sir;  I  saw 
dust  Of  course,  in  no  great  quantities — in 
all  probability  it  would  light  before  it  got 
there.  It  would  reach  my  premises  if  there 
was  a  strong  breeze.  Q.  And  it  might  have 
gone  over  the  house  if  there  had  been  a  very 
strong  breeze?  A.  Yes,  sir;  of  course.  But 
any  obstruction  always  stops  anything  like 
that  I  did  not  say  I  saw  great  quantities  of 
lint  I  know  some  lint  came  over  there.  I 
watched  it  as  It  flew  from  the  gin.' " 

Appellant  and  Hugh  Hunt,  a  gin  expert 
testified  to  the  effect  that  the  gin  was  a  mod- 
ern one,  and  so  arranged  and  equipped  that 
neither  dust  nor  lint  will  escape  therefrom, 
and  that  by  means  of  a  "muflier"  the  noise 
was  In  a  great  measure  subdued.  J.  H. 
Oliver  testified  that  he  was  at  the  gin  when 
the  first  bale  of  cotton  had  been  ginned,  and 
walked  around  to  observe  conditions;  that 
he  saw  no  dust  and  saw  no  lint  escape ;  that 
there  was  but  little  noise,  less  than  generally 
about  a  gin.  O.  W.  Williams  testified  that 
he  was  at  the  gin  when  the  first  and  third 
bales  were  ginned,  and  that  there  was  no 
lint  or  dust  that  he  could  tell  flying,  and 
that  there  was  very  little  noise.  M.  Crowder 
testified  that  bis  shop  is  alraut  one  lot  east 
of  the  gin,  and  that  he  had  not  noticed  any 
dust  from  it;  none  had  been  blown  into  bis 
shop.  Oharles  Stephens  and  J.  0.  Holland, 
living  about  as  far  from  the  gin  as  appellee, 
testified  that  they  could  hear  the  gin  ma- 
chinery running,  but  neither  testified  that 
they  had  observed  whether  there  was  dust  or 
lint  projected.  O'Brien  testlfled:  "The  light 
plant  is  Just  across  two  50-foot  lots  and  an 
alley  from  me.  When  I  am  at  home  I  can 
hear  the  machinery  running  over  there  dis- 
tinctly. I  don't  think  I  have  been  at  home 
any  time  while  the  gin  was  running." 

It  appears  that  at  the  time  of  the  trial 
but  few  bales  of  cotton  bad  been  ginned  at 
all,  and  the  foregoing  is  substantially  all  of 
the  testimony  on  the  subject  In  our  Judg- 
ment the  evidence  Is  altogether  too  incon- 
clusive and  unsatisfactory  to  support  the  de- 
cree. The  right  to  abate  nuisances  is  a  well- 
established  doctrine  of  courts  of  equity,  for 
it  is  a  maxim  of  our  law  that  the  owner  of 
property  must  so  use  it  as  not  to  materially 
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Injure  another.  But  It  cannot  be  snccess- 
fuUy  contended  that  a  gin  Is  a  nuisance  per 
se.  Cott(m  gins  are  among  the  beneficial 
and  nsefnl  appliances  of  modem  life,  and  in 
a  large  part  necessary  to  the  rapid  utilization 
of  one  of  the  staple  products  of  the  South, 
and  before  a  citizen  should  be  permitted  to 
abate  a  business  or  enterprise  of  this  kind, 
he  should  be  required  to  show  that  Its  opera- 
tion was  so  conducted  as  to  In  some  material 
way  Injure  him  or  Interfere  with  the  com- 
fortable use  of  bis  own  property.  For  a  gen- 
eral discussion  of  the  subject,  see  Bouse  t 
Martin,  75  Ala.  510,  51  Am.  Bep.  463 ;  Ball- 
way  Company  v.  Oakes,  94  Tex.  155,  58  S. 
W.  999,  52  I*  E.  A.  293,  86  Am.  St  Sep.  835. 
Under  .  the  court's  charge,  before  the  Jury 
were  authorized  to  find  for  appellee.  It  was 
necessary  that  they  find  from  a  preponder- 
ance of  the  evidence  that  the  operation  of 
appellant's  gin  would  materially  interfere 
with  the  comfortable  enjoyment  of  appellee's 
home  as  a  private  residence,  or  by  reason 
of  dust  and  lint  reasonably  threaten  the 
health  of  appellee  or  members  of  her  family, 
thus  charging  the  law  as  we  hare  Indicated 
It  to  be.  But,  as  before  stated,  we  think  the 
evidence  wholly  falls  to  establish  such  to  be 
the  case.  The  evidence  entirely  falls  to  show 
that  any  of  the  dust  or  lint  spoken  of  by  the 
witnesses  penetrated  appellee's  residence.  On 
one  occasion  only.  It  appears,  a  small  particle 
of  lint  was  picked  up  in  her  yard,  and  while 
she  may  have  beard  the  noise,  nothing  in  the 
testimony  shows  that  it  was  of  such  char- 
acter or  volume  as  to  reasonably  and  mate- 
rially affect  the  comfort  or  health  of  a  per- 
son of  ordinary  sensibilities.  C!ounsel  for  ap- 
pellee does  not  very  vigorously  Insist  that  the 
testimony  adverted  to  establishes  a  nuisance, 
save  that  It  is  contended.  In  effect,  that  the 
operation  of  a  gin  so  near  appellee's  resi- 
dence necessarily  constitutes  a  nuisance; 
that  it  Is  impossible  to  so  operate  It  as  that 
material  Inconvenience  and  Injury  can  be 
avoided.  If  this  contention  be  sound,  it 
would  necessarily  follow  that  a  gin  so  locat- 
ed would  constitute  a  nuisance  per  se,  and  It 
cannot  be  so  affirmed.  Inhabitants  of  the 
modem  city  are  necessarily  subjected  to  more 
or  less  of  noise,  of  dust,  and  of  other  dis- 
agreeable things,  and  the  only  way  In  which 
they  can  be  avoided  is  by  seclusion  from 
among  the  busy  activities  of  the  age,  unless, 
indeed,  we  would  destroy  many  progressive 
features  and  necessary  enterprises  of  the 
time.  If  we  live  in  a  city,  It  Is  but  reason- 
able that  we  abate  somewhat  of  our  own  com- 
fort and  convenience  for  the  common  good. 
We  find  no  merit  In  appellant's  excep- 
tions to  the  petition,  nor  material  error  In 
the  charge  of  the  court ;  but  because  of  the 
Insufficiency  of  the  evidence,  it  Is  ordered 
that  the  Judgment  be  reversed  and  the  cause 
remanded. 


MISSOUBI,  K.  Sc  T.  BT.  CO.  r.  HOPKINS. 

(Court  of  Civil  Appeals  of  Texas.    Oct  31. 
1908.) 

1.  Cabrtcm  (I  103*)— Gabbiagk  or  Goons— 
Dklat  IK  Dklivebt— -Actions — Plkaoiso 
— PmnoN. 

A  petition,  alleging  that  plaintiff  deliveicd 
to  defendant  railway  company  at  A.  goods  con- 
signed to  a  buyer  at  K.,  and  received  a  bill  of 
ladinK  therefor,  providing  that  the  consignees 
shonld  be  allowed  to  inspect  the  goods  befcce 
acceptance,  that  the  consignment  was  in  ac- 
cordance with  a  contract  with  the  consignees 
to  buy  at  a  certain  price  f.  o.  b.  at  A.,  and  that 
defendant  knew  of  the  terms  of  the  contract 
and  the  importance  of  the  provision  for  inspec- 
tion, was  not  subject  to  general  demurrer  ai 
showing  that  title  passed  from  plaintiff  by  deUv- 
ery  f.  o.  b.  at  A. 

[Ed.  Note. — For  other  cases,  see  Carrien, 
Cent  Dig.  f  436 ;  Dec.  Dig.  {  103.*] 

2.  Cabrixss  (I  105*) — Cabsiaob  of  Goods— 
Failubb  to   Dklivbb— Actions— Damages. 

Where  the  contract  between  a  bnyer  and 
seller  that  the  buyer  should  have  the  right  to 
inspect  the  goods  before  acceptance  was  com- 
municated to  the  carrier,  and  it  refused  to  al- 
low inspection,  which  resulted  in  a  refusal  to 
accept  and  plaintiff  allowed  the  consignee  to 
handle  the  goods  on  consignment,  thereby  realiz- 
ing a  sum  less  than  the  contract  price,  the  car- 
rier was  liable  for  the  difference  lietween  the 
sum  received  and  the  contract  price. 

[Ed.  Note. — For  other  cases,  see  Garnets, 
Cent  Dig.  |  451 ;   Dec  Dig.  S  105.*] 

3.  Cabbiebb  (I  105*)— Cabbiaqe  or  Goods— 
Failubb   to   Dblivbb— Actionb— Dailaqes. 

The  carrier  having  refused  consignees  the 
right  to  inspect  until  too  late  to  inspect  and  un- 
load on  Saturday,  it  was  liable  for  damages  to 
the  time  the  goods  were  taken  in  charge  by  the 
consignees  on  Monday  morning ;  they  not  being 
bound  to  unload  on  Sunday  to  lessen  the  dam- 
age. 

[EM.  Note. — ^For  other  cases,  see  Canien, 
Cent  Dig.  {  451 ;   Dec  Dig.  |  105.*] 

4.  Evidence  (|  3.55*)  —  Docuvsntabt  Evi- 
dence—Statements  or  Account. 

In  an  action  against  a  carrier  for  failure 
to  deliver  potatoes  according  to  contract  which 
resulted  in  the-  consignees'  refusal  to  accept  and 
a  sale  on  commission  at  a  price  less  than  the 
contract  price,  certificates  of  sale,  attached  to 
the  deposition  of  the  commissionman,  which 
purported  on  their  faces  to  be  accounts  of  sale 
of  the  same  potatoes  shipped  t^  the  carrier, 
reciting  the  number  of  sadcs  sold,  which  corre- 
sponded with  the  numl>er  specified  in  the  bill 
of  lading,  showing  the  price  obtained  and  the 
commission,  which  was  the  customary  charge, 
the  freight  and  the  net  proceeds  were  admissi- 
ble; though  hot  verified  as  correct  where  the 
price  obtained  corresponded  to  evidence  ot  the 
market  price  of  potatoes  at  the  time  and  the 
amount  of  deterioration  through  delay  in  deliv- 
ery. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  %  1484;   Dec  Dig.  S  355.*] 

Appeal  from  Wood  County  Court;  J.  O. 
Bouse,  Judge. 

Action  by  F.  N.  Hopkins  against  the  Mis- 
souri, Elansas  &  Texas  Ballway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Afflmed. 

Ooke,  Miller  &  Coke  and  Stafford  ft  Ged- 
dle,  for  appellant  Bozeman  ft  Campbell, 
for  appellee. 
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BOOKHOUT,  J.  Flaintifl  brought  this 
suit  In  tbe  conrt  belovr  for  damages  In  tbe 
Sam  of  $300,  and  alleged  that  on  the  13th  day 
of  June,  190is,  he  entered  Into  a  contract  -with 
tlie  Walker-Brewster  Grocery  Company,  bro- 
kers of  Kansas  City,  by  which  he  sold  to 
said  brokers  two  cars  of  potatoes,  to  be  de- 
livered f.  o.  b.  cars  at  Alba,  Wood  county, 
Tex.,  at  the  price  of  70  cents  per  busliel, 
said  potatoes  consisting  of  approximately 
£83  bushels;  that  the  agent  of  the  appellant 
at  Alba  knew  of  the  terms  of  the  contract 
and  .the  character  of  the  goods  shipped,  and 
was  instructed  to  mark  on  the  waybill,  "Al- 
low inspection,"  so  that  the  consignee  would 
be  allowed  to  inspect  said  potatoes;  that  the 
a^ent  failed  to  so  mark  the  waybill,  and 
when  the  potatoes  arrived  at  Kansas  City  on 
the  morning  of  the  15th  of  June,  1906,  the 
agents  of  the  carrier  there  refused  to  allow 
Inspection,  and  that  thereby  the  delivery  of 
tbe  potatoes  was  delayed,  and  the  consignees 
refused  to  accept  the  same,  and  breached  the 
contract,  and  that  the  plaintiff  had  to  allow, 
or  did  allow,  the  consignees  to  handle  the 
potatoes  on  consignment,  and  that  plaintiff 
realized  $330.45  only  for  said  potatoes,  and 
here  sues  for  the  difference  in  the  contract 
price  and  the  amount  that  he  received  for 
the  potatoes,  and  In  tbe  alternative  for  dam- 
ages In  the  sum  of  $300  for  failure  to  proper- 
ly mark  the  billing  for  said  freight  The 
case  was  tried  before  the  court,  and  Judg- 
ment rendered  by  the  court  for  the  sum  of 
$204.54,  the  difference  in  the  price  that  ap- 
pellee was  to  have  received  for  the  potatoes 
from  the  consignees  under  the  contract  be- 
tween them  and  tbe  amount  of  money  remit- 
ted to  the  appellee  by  the  commisslonmen  to 
whom  he  delivered  the  potatoes.  From  this 
Judgment  appellant  prosecutes  this  appeal. 

1.  it  Is  contended  that  the  court  erred  In 
overruling  defendant's  general  demurrer  to 
plaintiff's  amended  original  petition  because 
said  petition  showed  upon  its  face  that  the 
plaintiff  had  no  such  Interest  in  the  subject- 
matter  of  this  cause  as  entitled  him  to  sue. 
The  petition  alleged  that  heretofore,  about 
June  13,  1800,  plaintiff  delivered  to  defend- 
ant. Its  agent,  and  employte  at  Alba,  Tex., 
007  sacks  of  Triumph  Irish  potatoes,  approx- 
imating 883  bushels,  consl£^ed  to  Walker- 
Brewster  Grocery  Company,  Kansas  City, 
Mo.,  and  received  a  bill  of  lading  therefor, 
expressly  providing  that  said  consignees  * 
should  be  allowed  to  Inspect  said  potatoes 
before  acceptance  thereof;  that  prior  to  said 
consignment  he  had  negotiated  a  sale  with 
said  consignees,  Walker-Brewster  Grocery 
Company,  at  70  cents  per  bushel  f.  o.  b.,  Alba, 
Tex.,  and  that  the  consignment  was  In  ac- 
cordance with  said  contract  and  agreement 
with  said  consignees.  It  was  further  alleged 
that  the  agent  of  appellant  knew  at  the  time 
of  shipment  of  the  terms  of  the  contract  be- 
tween appellee  and  the  consignees,  Walker- 
Brewster  Grocery  Company,  and  of  the  Im- 
jwrtance  of  the  stipulation  In  the  bill  of  lad- 


ing allowing  the  said  consignees  the  privi- 
lege of  Inspecting  said  potatoes  before  ac- 
ceptance thereof  by  them.  We  think  it 
^  clear  from  the  petition  that  the  title  to  the 
potatoes  was  not  to  pass  until  they  were  de- 
livered at  Kansas  City,  Mo.,  and  the  con- 
signees had  Inspected  and  accepted  the  same. 
The  petition  did  not  show  on  Its  face  that 
the  title  of  the  potatoes  passed  out  of  plain- 
tiff by  their  delivery  on  board  of  the  cars  at 
Alba,  Tex.,  and  the  court  properly  overruled 
the  exceptions. 

2.  It  is  contended  that  the  petition  did  not 
allege  the  proper  measure  of  damages;  that 
the  true  measure  of  damages  was  the  differ- 
ence la  the  market  value  of  the  potatoes  at 
the  time  they  should  have  been  delivered  to 
consignees  In  Kansas  City  and  the  time  they 
were  actually  tendered  to  consignees.  We 
do  not  concur  in  this  contention.  As  stated, 
the  petition  alleged  that  at  the  time  of  the 
shipment  the  defendant  company  knew  of  the 
contract  of  sale  between  plaintiff  and  Walk- 
er-Brewster Grocery  Company,  and  the  im- 
portance of  prompt  delivery  and  of  allowing 
consignees  the  privilege  of  Inspection.  The 
bill  of  lading  delivered  at  the  time  to  the 
plaintiff  stated  that  inspection  was  to  be  al- 
lowed the  consignees,  but  the  waybill  did 
not,  by  reason  of  the  agent's  negligence,  men- 
tion this  fact,  and  because  of  this  failure  the 
defendant  refused  to  permit  the  consignees 
to  inspect  the  same.  The  special  terms  of 
tbe  contract  between  plaintiff  and  tbe  con- 
signees having  been  t»mmunlcated  to  the 
carrier,  the  appellant  became  liable  for  the 
damages  resulting  from  its  breach.  Express 
Co.  V.  Darnell,  62  Tex.  639;  Wells  Fargo  Co. 
V.  Battle,  5  Tex.  Civ.  App.  532,  24  8.  W.  353. 

3.  Krror  is  assigned  to  the  court's  action 
in  overruling  a  demurrer  to  the  petition,  In 
effect,  that  the  same  was  insufficient  wherein 
it  sought  a  recovery  of  defendant  for  the 
damages  to  the  potatoes  after  they  were  turn- 
ed over  to  Walker-Brewster  Grocery  Com- 
pany. Tbe  shipment  reached  Kansas  City 
on  Friday  morning  of  June  16th.  Tbe  pota- 
toes were  delivered  on  the  afternoon  of  Sat- 
urday, June  16tb.  They  were  not  unloaded 
from  the  car  until  Monday,  the  18th.  The 
petition  alleges  that  the  potatoes  were  dam- 
aged by  the  sun  and  exposure  to  the  weather. 
The  consignees,  Walker-Brewster  Grocery 
Company,  having  the  right  of  inspection  be- 
fore acceptance  of  the  potatoes,  and  inspec- 
tion having  been  refused  by  the  appellant  un- 
til too  late  to  Inspect  or  unload  them  on  Sat- 
urday, and  the  consignees  having  unloaded 
them  on  Monday  and  disposed  of  them  on 
commission,  the  carrier  was  responsible  for 
tbe  damages  up  to  the  time  that  the  consign- 
ees took  charge  of  the  same  on  Monday 
morning.  They  were  not  required  to  unload 
the  potatoes  on  Sunday  to  lessen  the  damage 
accruing  to  them  by  reason  of  appellant's 
negligence.  There  was  no  error  in  overruling  . 
the  exception  to  the  petition. 

4.  The  seventh  assignment  of  error  is  to       . 
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the  effect  that  the  court  erred  In  admitting 
as  eTldence,  and  considering  in  tlie  rendering 
of  bis  Judgment,  the  two  certificates  of  pur- 
chase attached  to  the  deposition  of  C.  E. 
Walker  and  marked  "BMiiblt  A,"  over  the, 
objections  of  the  defendant  and  the  motion 
of  the  defendant  to  suppress  and  strike  said 
certificates  out,  because  said  certificates  did 
not  of  themselves  show  that  they  were  cor- 
rect and  truthful  statements  of  the  expenses 
incurred  in  handling  said  potatoes  by  Walk- 
er-Brewster Grocery  Company.  The  propo- 
sition presented  under  this  assignment  is 
that,  the  certificates  of  purchase  attached  to 
the  depoeitlon  of  the  witness  C.  E.  Walker 
falling  to  show  on  their  faces  that  they  were 
true  and  correct  statements  of  the  matter 
they  purported  to  show,  and  the  witness 
having  failed  to  verify  them  as  within  bis 
own  knowledge  to  be  true  and  correct  rec- 
ords of  the  matters  they  purported  to  show, 
they  were  inadmissible  as  evidence  on  any  is- 
sue In  the  case.  C.  E.  Walker  testified  that 
he  was  president  of  Walker-Brewster  Gro- 
c>»7  (Company,  and  resided  at  Kansas  Olty; 
that  the  potatoes  were  In  the  cars  on  appel- 
lant's railroad  tracks  in  Kansas  City  until 
Monday,  the  18th  of  June,  when  they  examin- 
ed them,  and  found  them  in  an  inferior  con- 
dition and  beginning  to  rot;  that  they  refus- 
ed to  accept  them  <hi  the  contract;  that 
plaintiff  then  delivered  them  to  his  company 
to  be  handled  on  a  consignment  basis,  and  the 
railroad  company  was  so  Instructed;  that 
they  were  exposed  to  the  sun  and  weather 
for  four  days,  standing  in  defendant's  yards; 
that  the  potatoes  were  damaged  33  cents  per 
bushel  on  account  of  rot  and  unfitness  for 
market;  that  after  the  potatoes  were  turned 
over  to  them  to  be  handled  on  consignment, 
they  disposed  of  them  on  consignment  for 
account  of  plaintiff,  and  rendered  an  account 
of  sales  on  this  basis,  charging  him  regular 
commission.  There  were  two  certificates,  one 
showing  a  sale  of  303  sacks  of  potatoes  sold 
on  account  of  F.  N.  Hopkins,  Alba,  Tex.,  for 
$328,  showing  the  charges  of  Walker-Brew- 
ster Grocery  Company  to  be  $32.65,  and 
freight  $126.40,  leaving  net  proceeds,  $167.65. 
The  other  showed  a  sale  of  304  sacks  of  po- 
tatoes for  $313,  and  charges  of  Walker-Brew- 
ster Grocery  Company  $31.50,  and  freight 
$lia80,  net  proceeds  $162.90.  Plaintiff  testi- 
fied that  he  received  from  Walker-Brewster 
Grocery  Company  $330.46  for  the  potatoes. 
Walker-Brewster  Grocery  Company,  at  the 
time  they  paid  the  plaintiff,  also  inclosed  him 
an  account  of  sales,  being  the  original  ac- 
count of  sales,  of  which  the  certificates  read 
in  evidence  were  copies.  The  plaintiff  in  bis 
pleading  alleged  that  he  turned  the  original 
account  of  sales  over  to  the  railroad,  and 
notified  the  defendant  to  produce  the  same 
on  trial,  or  secondary  evidence  of  the  con- 
tents of  the  same  would  be  introduced  by 
plaintiff.    No  objection  was  made  to  the  cer- 


tificates on  the  ground  that  they  were  not  (he 
originals.  The  objection  to  their  Introduction 
was  that  they  were  not  verified  by  any  one 
as  being  true  and  correct  The  certificates 
purported  on  their  face  to  be  accounts  of 
sale  of  potatoes  sold  by  Walker-Brewster 
Grocery  Company  for  the  account  of  F.  N. 
Hopkins,  of  Alba,  Tex.  The  number  of  sacks 
correspond  with  the  number  of  sacks  speci- 
fied in  the  bills  of  lading.  They  show  that 
the  potatoes  sold  for  an  aggregate  sum  of 
$634;  that  the  grocery  company  charged  for 
its  services  $63.%,  which  the  testimony 
shows  was  the  usual  charge.  The  freight 
was  $341.46,  leaving  the  net  proceeds,  $330.- 
45.  The  evidence  was  that  the  market  value 
of  potatoes  in  Kansas  City  on  Monday,  June 
18th,  was  60  cents  per  bushel.  It  further 
shows  that  these  potatoes  had  diminished  33 
cents  per  bushel  by  exposure  to  the  sun  and 
weather  while  on  the  railroad  trades  in 
Kansas  City.  There  was  no  error  in  admit- 
ting the  certificates  In  evidence. 

The  evidence  was  sufficient  to  support  the 
judgment,  and  the  same  is  affirmed. 

Affirmed. 


COOA  COLA  CO.  et  al.  ▼.  ALLISON  et  al. 

(Court   of  Civil   Appeals  of  Texas.     Oct.   24, 

1908.     Rehearing  D?nied  Nov.  14,  1908.) 

1.  CORPOBATIOnS  (i   634*)— FOREIOH  COBPORA- 

TiONs  —  Permit  to  Do  Bosinkss  in  the 

State— Effect. 

Rev.  St.  1895,  art.  745,  requiring  a  for- 
eign corporation  to  procnre  a  permit  to  trans- 
act basiness  in  the  state  and  providing  that  oo 
obtaining  such  permit  it  shall  enjoy  the  rights 
and  privileges  conferred  on  domestic  corpora- 
tions, does  not  fix  the  domicile  of  a  foreign  cor- 
poration in  the  state  granting  such  permit,  but 
merely  places  a  foreign  corporation  holding  such 
a  permit  on  the  same  footing  as  domestic  cor- 
porations in  the  transaction  of  its  business. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  2498;   Dec.  Dig.  g  634.*] 

2.  Corporations  (|  666*)7-AcnoNs— Vknxje. 

The  venae  of  an  action  against  a  foreign 
corporation- obtaining  a  permit  to  transact  busi- 
ness in  the  state  as  provided  by  Rev.  St.  1805. 
art.  743,  is  fixed  by  article  1194,  snbd.  23.  and 
the  fact  that  a  foreign  corporation  has  taken 
out  a  permit  to  transact  business  in  the  state 
and  has  established  its  principal  office  in  a 
county  in  the  state  does  not  require  that  a  suit 
against  it  shall  be  brought  in  that  county. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  2601 ;   Dec.  Dig.  S  66a*] 

3.  Justices   op  the   Peace   (|   128*)— Jtjdq- 
MENT— Equitable  Relief. 

The  court  in  a  suit  to  enjoin  the  execution 
of  a  justice's  judgment  for  want  of  jurisdiction 
over  the  person  of  defendant,  entitled  to  be 
sued  in  another  county,  will  presume  that  the 
evidence  supported  the  judgment,  and  that  the 
plea  in  abatement  settmg  forth  the  right  of 
defendant  to  be  sued  in  another  county  was  not 
sustained,  but  was  properly  overniled  where  the 
evidence  is  not  set  out  in  the  iMtition. 

[EM.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  IMg.  {  128.*] 
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4.  JcsncEfl  OF  THE  Peace  ft  128*)— Judo - 
MENT— Equitable  Reuef— Qbounds. 

The  district  court  may  enjoin  the  execution 
of  a  void  judgment  of  a  justice  of  the  peace  for 
less  than  $20. 

[E!d.  Note.— For  other  cases,  see  Juatices  of 
the  Peace,  Cent.  Dig.  !  402 ;   Dec.  Dig.  S  128.*] 

5.  Justices  of  the,  Peace   (S   128*)- Jtjoo- 
MENT— Equitable  Relief— Gbounds. 

Wliere  a  ^iea  of  privilege  to  be  sued  in  an- 
other county  18  ignored  by  the  justice  of  the 
{leace  or  improperly  overruled,  the  diatrict  court 
may  enjoin  the  execution  of  the  judgment. 

[Ed.  Note.— For  otlwr  oases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  402 ;   Dec.  Dig.  g  128.*] 

6.  Justices  of  the  Peace  ft   128*)— Judg- 
ment—Injur  cnoN— Petition. 

A  petition  in  a  suit  to  enjoin  the  execu- 
tion of  a  justice's  judgment  based  on  the  er- 
roneous overruling  of  defendant's  plea  of  privi- 
lege to  be  sued  In  another  county  should  set 
out  the  evidence  in  support  of  the  plea  and  the 
evidence,  if  any,  disproving  it,  and  an  allega- 
tion that  petitioner  proved  the  truth  of  the 
plea  is  insuiScient,  being  at  most  the  conclu- 
sion of  the  pleader. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {  407 ;   Dec.  Dig.  §  128.*] 

7.  .TUSTICES     OF    THE     PEACE     ft     128*)— JUDG- 

HENT— Equitable  Relief— Gbounds. 

Where  there  was  evidence  both  ways  on 
the  plea  of  privilege  interposed  by  defendant  in 
justice's  court,  and  the  justice  in  overruling  the 
plea  merely  committed  an  error  of  law,  the 
judgment  rendered  by  him  could  not  be  enjoined. 

(Eld.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  402 ;   Dec.  Dig.  i  128.*] 

8.  Justices  of  the  Peace   ft  128*)— Judg- 
ment—Equitable  Relief— Pleading. 

A  petition  in  a  suit  to  enjoin  the  execution  of 
a  justice's  judgment  based  on  the  improper  over- 
ruling of  defendant's  nlea  of  privilege  to  be  sued 
in  another  county  should  allege  the  existence 
of  a  valid  defense  to  the  action  and  set  out  the 
facts  of  the  defense,  and  a  mere  allegation  that 
the  answer  showed  a  good  defense  was  insuf- 
ficient where  the  answer  was  a  general  denial. 
[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  407;  Dec.  Dig.  8  128.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;   Richard  Morgan,  Judge. 

Action  by  the  Coca  Cola  Company  and  an- 
other against  E.  H.  Allison  and  others  to 
enjoin  the  levy  of  an  execution  on  a  justice's 
judgment  From  a  Judgment  dissolving  the 
Injunction  as  to  the  Coca  Cola  Company,  but 
perpetuating  the  same  as  to  the  J.  W.  Crow- 
dus  Drug  Company,  the  Coca  Cola  Company 
appeals.    AJBrmed. 

J.  J.  Phillips  and  W.  D.  Simpson,  for  ap- 
pellant 

BOOKHOUT,  J.  It  appears  from  the  pe- 
tition that  C.  B.  Ounn,  a  citizen  of  Wise  coun- 
ty, Tex.,  brought  suit  In  Justice  court  of  pre- 
cinct No.  1  of  Wise  county  against  the  Coca 
Cola  Company,  a  corporation  Incorporated 
under  and  by  virtue  of  the  laws  of  the  state 
of  Georgia,  on  an  account  for  $8.25.  The 
defendant  was  cited,  and  appeared  and  filed 
its  plea  In  abatement,  alleging  In  substance 
that  it  is  a  corporation  duly  incorporated 
tinder  the  laws  of  the  state  of  Georgia;  that 
it  has  now,  and  bad  prior  to  the  filing  of  the 


Suit,  a  permit  to  do  business  in  the  state  of 
Texas;  and  that  It  has  its  principal  office 
and  place  of  business  in  the  county  of  Dallas. 
The  plea  alleged  that  said  defendant  has 
never  been  a  resident  of  Wise  county,  or  In 
precinct  No.  1  thereof,  nor  did  It  reside  In 
or  Iiave  its  place  of  business  or  oflice,  or 
have  an  agent  or  representative.  In  Wise 
county,  Tex.,  or  in  Justice  precinct  No.  1  of 
said  Wise  county,  either  at  the  time  of  fil- 
ing of  said  suit,  or  before  or  since,  nor  has 
it  ever  resided  or  had  its  place  of  business  or 
its  general  ofilce  or  any  office  or  ever  bad  an 
agent  or  representative,  in  said  precinct  No. 
1  of  Wise  county,  or  In  Wise  county,  Tex. 
The  plea  negatived  the  existence  of  other 
grounds  which  might  authorize  the  bringing 
of  the  suit  In  Justice  court  of  precinct  No.  1 
of  Wise  county.  The  plaintiff  alleges  that 
the  justice  of  the  peace  overruled  its  plea  in 
abatement,  and  proceeded  to  render  judgment 
against  It  for  the  amount  sued  for.  The 
petition  does  not  show  upon  whom  the  cita- 
tion Issued  by  the  Justice  of  the  peace  was 
served,  nor  does  It  show  that  It  was  not  serv- 
ed upon  some  one  upon  whom  the  statute 
authorized  service.  The  contention  of  the 
appellant,  as  we  understand  it.  Is  that  a 
corjxjratlon  Incorporated  under  the  laws  of 
another  state  upon  securing  a  permit  to  do 
business  in  this  state  is  entitled  to  all  the 
privileges  and  immunities  of  a  domestic  cor- 
poration, including  the  right  to  be  sued  In 
the  county  of  Its  domicile,  and  that  its  domi- 
cile is  the  place  of  the  location  of  its  prin- 
cipal office.  Article  745  of  the  Revised  Stat- 
utes of  1895,  provides.  In  substance:  That 
a  corporation  for  pecuniary  profit  organized 
under  the  laws  of  another  state,  desiring  to 
transact  business  In  this  state,  shall  procure 
a  permit  from  the  Secretary  of  State  to  do 
BO,  and  "on  obtaining  such  permit  it  shall 
have  and  enjoy  all  the  rights  and  privileges 
conferred  by  the  laws  of  this  state  on  cor- 
porations organized  under  the  laws  of  this 
state."  This  statute  was  not  Intended  to 
fix  the  domicile  of  a  foreign  corporation  in 
this  state,  it  only  Intends  to  place  a  foreign 
corporation,  upon  procuring  a  permit  to  do 
business  In  this  state,  upon  the  same  foot- 
ing as  domestic  corporations  In  the  transac- 
tion of  Its  business.  The  venue  of  suits 
against  foreign  corporations  is  fixed  by  s.ub- 
divislon  25  of  article  1194  of  the  Revised 
Statutes  of  1805.  The  fact  that  the  appel- 
lant to<&  out  a  permit  to  transact  business 
in  this  state,  and  established  its  principal 
office  in  Dallas  county,  did  not  make  it  a 
domestic  corporation  or  require  suit  against 
It  to  be  brought  in  the  Justice's  court  of 
precinct  No.  1  of  Dallas  county.  It  was  a 
foreign  corporation,  and  It  could  be  sued  in 
any  court  within  this  state  baring  Jurisdiction 
over  the  subject-matter  In  any  county  where 
the  cause  of  action  or  a  part  thereof  ac- 
crued, or  In  any  county  where  such  company 
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may  have  an  agency  or  representative,  or 
In  the  county  in  which  the  principal  office  of 
Buch  company  may  be  situated,  or,  when  the 
defendant  corporation  Ims  no  agent  or  rep- 
resentative in  the  state,  then  in  the  county 
where  plaintiff  resides.  Mr.  RAINET,  a 
J.,  is  not  prepared  to  agree  with  tills  con- 
struction of  the  statute,  but  as  the  issue  was 
raised  by  the  plea  in  abatement  as  to  wheth- 
er the  appellant  had  its  principal  office  and 
place  of  business  in  Dallas  coimty,  and  the 
evidence  on  this  issue  is  not  set  out  in  the 
petition,  it  will  be  presumed  tliat  the  evi- 
dence supported  the  justice's  Judgment,  and 
that  the  plea  in  abatement  in  tills  respect 
was  not  sustained,  but  was  properly  over- 
ruled. He  therefore  agrees  to  the  conclusion 
reached  in  the  (q;>lnion. 

The  judgment  of  the  justice  of  the  peace 
being  for  less  than  $20,  it  could  not  be  ap- 
pealed from.  If  the  judgment  was  void,  then 
the  district  court  had  power  to  enjoin  it 
RaUway  Co.  v.  Bawlins,  80  Tex.  579,  16  S. 
AV.  430.  If  the  appellant  was  entitled  to 
have  the  suit  brought  In  Dallas  county,  and 
a  proper  plea  of  prlvll^^e  to  be  sued  In  Dal- 
las county  was  presented  and  ignored  by  the 
justice,  or  the  evidence  was  all  one  way  in 
the  support  of  such  plea  and  the  justice  ar- 
bitrarily overruled  the  same,  then  the  dis- 
trict court,  upon  the  matter  being  properly 
presented  to  it,  had  power  to  grant  an  in- 
junction. Jennings  v.  Shiner  (Tex.  Civ.  App.) 
43  S.  W.  276. 

The  petition  alleges  that  the  plea  of  privi- 
lege was  presented  to  the  justice  and  by  him 
overruled.  It  further  alleges  that  the  peti- 
tioner presented  his  plea  of  privilege  in  the 
justice's  court,  "and  proved  the  truth  of  the 
contents  of  the  same."  It  does  not  set  out 
the  evidence  tending  to  sustain  the  plea  and 
state  that  there  was  no  other  evidence,  or 
negative  the  fact  that  plaintiff  also  intro- 
duced evidence  tending  to  disprove  the  plea. 
The  allegation  that  appellant  proved  the 
truth  of  the  contents  of  its  plea  Is  at  most 
a  conclusion  of  the  pleader.  The  evidence 
in  support  of  the  plea  should  have  been  set 
out  as  well  as  that,  if  any,  tending  to  dis- 
prove the  allegations  therein.  If  there  was 
evidence  both  ways  on  the  plea,  and  the 
justice  of  the  peace  in  overruling  the  same 
stmt)ly  committed  an  error  of  law,  then  the 
judgment  could  not  be  enjoined.  Again,  the 
petition  alleges  that  appellant  filed  In  the 
Justice's  court  Its  answer  subject  to  the  rul- 
ing on  its  plea  of  privilege,  whidi  answer 
showed  "a  good  and  valid  defense  to  the  pe- 
tition of  said  C.  B.  Gunn."  This  Is  the  only 
allegation  that  we  find  in  the  petition  that 
appellant  has  any  defense  to  the  account 
sued  on  In  the  Justice  court  Ixtoking  to  the 
answer  filed  in  the  Justice  court,  we  find  that 
a  general  denial  is  the  only  answer  filed 
therein,  except  the  plea  of  privilege.  This 
allegation  was  insufficient  In  a  suit  asking 


tor  equitaMe  relief.  The  petition  should 
have  alleged  that  the  appellant  bad  a  valid 
defense  to  the  cause  of  action  sued  on  in 
the  justice  court,  and  set  out  the  facts  show- 
ing such  defense.  Fonst  v.  Warren  (Tex. 
Civ.  App.)  72  S.  W.  404. 

Appellant  filed  a  moti(in  for  new  trial  in 
the  justice  court  on  the  ground  that  the 
judgment  was  contrary  to  law  and  contrary 
to,  and  not  supported  by,  the  evidence.  This 
motion  was  not  prosecuted  or  presented  in 
that  court,  but  overruled  by  operati(w  of 
law.  No  question  was  raised  by  appellant 
in  the  trial  court  as  to  the  power  of  the 
district  court  of  Dallas  county  to  grant  this 
injunction,  or  to  hear  and  determine  the 
same,  and  none  is  raised  In  this  court.  We 
conclude  that  the  trial  court  did  not  err  in 
sustaining  a  general  exception  to  the  peti- 
tion, and  in  dissolving  the  Injunction  and 
dismissing  the  cause  as  to  appellant 

The  judgment  is  affirmed. 


STOKER  V.  FDGITT  et  nx.t 

(Court   of  Civil   Appeals   of  Texas.     Oct  21. 

1908.     Rehearing  Denied  Nov.  14,  igO&) 

1.  Advkbse  Possession  (t  116»)  —  Instbuc- 
TiONS — Definition  of  Txbmb. 

In  trespass  to  try  title,  the  defense  being 
the  statute  of  limitations  and  that  the  deed 
under  which  plaintiff  claimed  was  fraudulently 
procured,  an  iDstruction  that  if  the  jury  be- 
lieved that  defendants  executed  the  deed  because 
of  false  representatioos,  etc.,  and  if  they  fur- 
ther believed  tliat  defendants  had  held  peace- 
able and  adverse  possession  of  the  tract  for  so 
long  a  period  as  10  consecutive  years  next  before 
filing  of  the  suit,  and  such  possession  has  been 
open,  notorious,  peaceable,  distinct,  continued, 
and  inconsistent  with  the  claims  of  all  others, 
they  should  find  for  defendant,  was  sufficient, 
though  not  defining  peaceable  and  adverse  pos- 
session separately,  and  in  the  language  of  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Adverse  Poa- 
session.  Cent  Dig.  S  66;   Dec.  Dig.  {  116. 'J 

2.  Deeds    (f   70*)  —  Vauditt  —  Prauduixkt 
Refbesentations— Reliance  on  Repbesen- 

TATIONB. 

If  defendants  in  trespass  to  try  title  were 
induced  to  sign  the  deed  under  which  plaintiffs 
claimed  by  fraudulent  repiesentations,  and  would 
not  have  signed  it  but  for  such  representations, 
defendants  could  recover,  and  it  was  not  essen- 
tial that  the  false  representations  were  the  sole 
inducement  to  its  execution,  if  it  would  not 
have  been  executed  but  for  such  representations. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  167 ;  Dec  IMg.  I  70.*] 
8.  Deeds  (}  196*)  —  Vamditt— Falsb  Repbe- 

SENTATI0N8— PbeSUMPTIONS. 

False  representations  are  never  presumed, 
bnt  must  be  established  by  legal  and  competent 
evidence. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  587 ;   Dec.  Dig.  §  196.*] 

4.  TBIAX    (J    252*)  —  iNBTBUCnONS— Applica- 

BiLixT  TO  Evidence. 

A  charge,  though  correct  as  a  general  prop- 
osition of  law,  is  properly  refused  if  not  called 
for  by  the  evidence. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  g  596 ;   Dec.  Dig.  §  252.*] 
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Appeal  from  District  Court,  Hill  Ckjunty; 
W.  C.  Wear,  Judge. 

Trespass  to  try  title  by  H.  R.  Stoker 
against  A.  B.  Fugltt  and  wife.  From  a  Judg- 
ment for  defendants,  plaintiff  appealed.-  Af- 
firmed. 

A.  M.  Frazier  and  Vaughan  &  Hart,  for 
appellant  Morrow  &  Smithdeal,  for  appel- 
lees. 

TALBOT,  3.  This  case  was  before  us  on 
a  former  appeal,  102  S.  W.  743.  The  action  is 
In  form  of  trespass  to  try  title,  and  Involves 
the  title  to  about  22»»/ioo  acres  of  land.  The 
litigation  grows  out  of  a  dispute  as  to  the 
true  location  of  a  division  line.  It  seems  that 
appellant,  who  was  the  plaintiff  below,  with 
the  knowledge  of  appellees,  in  company  with 
the  county  surveyor,  J.  P.  Wright,  went  upon 
the  land,  surveyed  it,  and  established  the  line 
where  appellant  claims  it  should  be.  After 
the  land  was  surveyed  by  Wright,  he  went 
to  the  home  of  appellees  and  prepared  a  par- 
tition deed  in  accordance  with  the  survey  he 
had  made,  and  appellees  signed  and  acknowl- 
edged it,  the  acknowledgments  being  taken  by 
Wright,  he  being  a  notary  public.  This  deed 
was  dated  April  24,  1906,  and  was  also  signed 
and  acknowledged  by  appellant.  To  appel- 
lant's petition  appellees  pleaded  not  guilty, 
the  statutes  of  three,  five,  and  ten  years'  lim- 
itation, and  specially  that  said  deed  of  April 
24,  1906,  was  without  consideration  and  pro- 
cured by  the  false  representations  of  appel- 
lant and  the  said  Wright,  and  that  said 
Wright  was  acting  as  the  agent  of  appellant 
in  the  transaction.  They  prayed  that  said 
deed  be  canceled.  On  the  20th  day  of  Sep- 
tember, 1907,  a  trial  before  the  court  and 
jury  resulted  In  a  verdict  and  Judgment  in 
favor  of  the  defendants,  and  the  plaintiff  has 
appealed. 

Appellant's  first  assignment  of  error  com- 
plains of  the  court's  action  in  refusing  to  give 
his  special  charge  No.  1.  The  Issues  made  by 
the  evidence  and  submitted  to  the  Jury  were 
whether  or  not  appellees  were  Induced  to  ex- 
ecute the  Instrument  dated  April  24,  1906, 
by  the  false  representations  of  appellant,  and 
whether  or  not  appellees  had  held  peaceable 
and  adverse  possession  of  the  land  in  con- 
troversy for  10  years  next  prior  to  the  in- 
stitution of  this  suit.  The  special  charge  re- 
fused undertakes  to  present  the  law  upon 
both  of  these  issues,  and  among  other  things, 
defined  "peaceable  possession"  and  "adverse 
possession,"  and  instructed  the  Jury,  in  ef- 
fect that,  before  they  would  be  authorized 
to  find  that  the  said  instrument  was  invalid 
on  account  of  false  representations  of  ma- 
terial facts  made  by  the  appellant  to  pro- 
cure it  they  must  believe  that  such  repre- 
sentations were  the  sole  Inducement  to  its 
execution.  The  court  charged  the  Jury  as 
follows:  "If  you  believe  from  the  prepon- 
derance of  the  evidence  that  the  witness,  J.  F. 
Wright  in  the  presence  and  hearing  of  the 


plalntlfT,  H.  R.  Stoker;  made  to  the  said  W. 
B.  Fugltt  and  bU  wife,  M.  A.  Fugitt,  any 
false  statement  or  statements  as  to  the  pur- 
pose or  effect  of  the  instrument  which  pur- 
ports to  eftect  a  settlement  and  .fix  the  boimd- 
ary  line  between  the  plaintiff  and  defendants' 
dated  April  24,  1906,  and  signed  by  the  plain- 
tiff, H.  R.  Stoker,  and  the  defendants,  W.  B. 
Fugitt  and  his  wife,  M.  A.  Fugltt  and  that 
the  same  were  false  statements  as  to  some 
material  fact  or  facts,  and  that  the  said 
Fugitt  and  his  wife  believed  said  statements 
to  be  true  and  were  induced  thereby  to  sign 
said  instrument  and  that  but  for  such  rep- 
resentations they  would  not  have  signed  the 
same,  and  you  further  believe  from  the  pre- 
ponderance of  the  evidence  that  the  defend- 
ants have  had  and  held  peaceable  and  ad- 
verse possession  of  the  tract  of  ^  land  describ- 
ed in  plaintltTs  second  amended  original  peti- 
tion for  as  long  a  period  of  time  as  10  con- 
secutive years  next  before  the  filing  of  this 
suit  viz..  May  12,  1906,  and  that  such  pos- 
session has  been  open,  notorious,  peaceable, 
distinct  continued,  and  Inconsistent  with  the 
claims  of  everybody  else,  you  will  find  a  ver- 
dict in  favor  of  the  defendants  and  so  say." 
While  this  general  charge  of  the  court  did  not 
define  "peaceable  possession"  and  "adverse 
possession"  separately  and  in  the  very  lan- 
guage>of  the  statute,  and  while  it  would  have 
been  better  to  have  done  so,  yet  we  think 
the  charge  presented  the  law  of  the  case 
with  sufficient  accuracy  and  clearness  to  meet 
the  demands  of  the  statute  and  to  protect 
the  rights  of  the  appellant  Upon  the  issue 
of  whether  or  not  the  execution  of  the  Instru- 
ment of  April  24th,  on  the  part  of  appellees, 
was  procured  by  the  alleged  false  representa- 
tions made  by  appellant  the  special  charge 
was,  we  think,  erroneous  in  requiring  the 
Jury  to  find  that  the  appellees  were  solely  In- 
duced by  such  representations  to  make  said 
Instrument  The  general  charge  Instructed 
the  Jury  that  if  appellees  were  Induced  by 
such  representations  to  sign  said  instrument 
"and  that  but  for  such  representations  they 
would  not  have  signed  the  same,  etc.,  to  find 
for  them."  This  was  a  full  and  correct  ap- 
plication of  the  law  to  the  facts,  as  we  un- 
derstand it  and  the  word  "induced"  should 
not  have  been  qualified  by  the  word  "solely," 
as  was  done  In  the  special  charge.  If  appel- 
lees would  not  have  signed  the  instrument  in 
question  but  for  the  false  representations  al- 
leged, then  they  should  not  be  held  bound  by 
it,  although  some  other  consideration  operat- 
ed in  part  as  an  inducement  to  its  execution. 
It  was  not  essential  to  their  recovery  that 
the  false  representations  were  the  sole  In- 
ducement 

The  fourth  assignment  complains  that  the 
court  erred  In  refusing  to  charge  the  Jury,  at 
his  request  "that  false  representations  are 
never  presumed,  but,  like  any  other  fact  in 
issue,  must  be  established  by  legal  and  com- 
petent evidence."  It  may  be  conceded  that 
the  charge  announces  a  correct  general  prop- 
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osltlOD,  but  we  are  pf  opinion  that  It  was 
properly  refused  In  this  case  because  not  call- 
ed for  by  tbe  evidence. 

We  bave  carefully  examined  tbe  evidence, 
and  believe  tbat  It  Is  sufficient  to  support  tbe 
Judgment,  and  finding  no  reversible  error  In 
tbe  record,  it  will  be  affirmed. 


HANSEN  V.  WILLIAMS  et  al. 

(Court  of   Civil   Appeals   of  Texas,     Oct.  28, 

190a     On  Rehearing,  Nov.  18,  1908.) 

1.  TRIAI.    (}    191*)  —  INSTBUCTIONS  —  ASSaMP- 

TI0N8  AS  TO  Facts, 

Where,  in  an  action  for  a  broker's  commis- 
sion on  a  sale  of  real  estate,  there  was  conflict- 
ing testimony  as  to  whether  the  owner  had  im- 
posed a  specified  condition  on  the  sale,  an  in- 
struction that  If  the  broker  was  informed  bv  a 
snbagent  that  he,  in  making  the  trade  with  a 
purchaser  had  failed  to  state  such  condition, 
and  that  the  earnest  money  was  turned  back  to 
tlie  purchaser  and  the  trade  declared  ofif  on  such 
understanding,  the  verdict  should  be  for  defend- 
aut.  was  properly  refused,  as  assuming  a  fact 
in  dispute. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  420-435 ;    Dec.  Dig.  g  191.*] 

2.  Trial  (}  260*)— Instructions— Requests. 

It  is  not  error  to  refuse  a  requested  instruc- 
tion covered  by  the  charge  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  651-659 ;    Dec.  Dig.  t  260.*] 
8.  Brokers  (§  85»)—Commi8«ions— Actions— 

Evidence. 

Where,  in  an  action  for  a  broker's  commis- 
sion, the  owner  testified  that  he  had  placed 
the  property  in  the  broker's  hands  for  sale  for  a 
certain  price,  net,  and  the  broker  testified  that 
the  owner  had  not  stated  that  the  price  was  to 
be  net,  the  owner  could  not  corroborate  his  tes- 
timony by  evidence  that,  at  a  time  when  he  said 
Aat  the  price  was  all  right  he  knew  that  the 
broker  had  been  trying  to  sell  the  property  in 
connection  with  other  property  in  tne  vicinity, 
and  that  he  thought  that  the  broker  would  get 
compensation  through  the  sale  of  the  other  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  !  85.*] 

4.  Appbai.  and  Ehbob  (S  1056*)  —  Harmi-ess 
Error— Exclusion  op  EIvidence. 

Where,  in  an  action  for  a  broker's  commis- 
sion, the  court  charged  the  Jury  to  find  for  de- 
fendant if  they  found  that  a  specified  condition 
had  been  stated  by  defendant  to  a  subagent  of 
the  broker,  the  exclusion  of  evidence  that  the 
owner  relied  on  the  fact  that  the  subagent  had 
made  the  sale  on  such  condition  was  not  preju- 
dicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  1056.*] 

5.  Evidence   (8   589*)— Weight   and   Sufpi- 

CIENCT — TeSTIMONT    OF   PABTT. 

Where  a  broker  suing  for  a  commission  tes- 
tified that  5  per  cent,  commission  was  the  cus- 
tomary compensation,  and  defendant  did  not  ad- 
duce any  evidence  on  tlie  subject,  the  court  did 
not  err  in  taking  the  testimony  of  the  broker 
as  undisputed. 

[Ed.    Note. — For  other    cases,    see    Evidence, 
Cent.  Dig.  S  2438;   Dec.  Dig.  $  589.*] 

0.  Evidence   (§   220*)— Admissions— Pailubb 
to  Dent  Statements  bt  Others. 

Where,  in  an  action  for  a  broker's  commis- 
sion on  the  sale  of  real  estate,  the  owner  and  a 
subagent  of  the  broker  testified  that  in  an  in- 


terview at  which  tbe  broker  was  not  present,  the 
owner  authorized  the  subagent  to  sell  on  a  speci- 
fied condition,  which  the  owner  had  not  men- 
tioned at  any  other  time,  statements  subse- 
quently made  in  the  presence  of  the  broker  in 
which. such  conditioa  was  referred  to,  without 
contradiction  by  him,  couid  not  be  constmedas 
an  admission  that  such  condition  bad  been  im- 
posed. 

[Bid.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  {§  771-778 ;   Dec.  Dig.  i  220.»] 

On  Rehearing. 

T-  Brokers  (I  88*)— Commissions— Actions— 

Instructions. 

Where,  in  an  action  for  a  broker's  commis- 
sion on  the  sale  of  real  estate,  the  court  charged 
that  the  Juiy  should  find  for  defendant  if  a 
specified  condition  had  been  imposed  for  the 
sale,  and  a  sale  was  made  without  reference 
thereto,  an  instruction  that  if  the  broker  by  him- 
self or  through .  his  subagent,  produced  a  pur- 
chaser ready  and  able  end  willing  to  buy  on 
the  terms  agreed  on  between  the  broker  and  tbe 
owner,  the  owner  was  liable,  was  not  mislead- 
ing, for,  if  the  specified  condition  had  been  im- 
posed, the  charge  required  proof  that  the  sale 
had  been  effected  accordingly. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec 
Dig.  S  88.*] 

Appeal  from  El  Paso  County  Court;  Al- 
bert S.  Eylar,  Judge. 

Action  by  Wash  Williams  and  another 
against  J.  C.  Hansen.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

E.  B.  Elfers  and  Millard  Patterson,  for  ap- 
pellant.   Atlas  Jones,  for  appellees. 

JAMES,  C.  J.  This  is  an  action  for  a  bro- 
ker's commission  in  respect  to  the  saie  of  cer- 
tain lots, 

Tbe  second  assignment  complains  of  the 
refusal  of  this  Instruction:  "If  you  believe 
from  tbe  evidence  tbat  after  tbe  evening  of 
January  24,  1907,  South  was  informed  by 
Young  tbat  be.  Young,  in  making  ttie  trade 
with  Pitman  bad  failed  to  state  the  condition 
that  tbe  lots  should  be  graded  by  the  pur- 
chaser and  tbat  tbe  earnest  money,  $100,  was 
turned  back  to  Pitman  and  tbe  trade  declared 
off  upon  such  understanding,  you  will  find  for 
the  defendant"  There  l>elng  evidence  tbat 
such  condition  bad  not  been  Imposed  by  the 
owner,  Hansen,  prior  to  the  closing  of  tbe 
trade,  tbe  Instruction  was  properly  refused. 
The  charge  assumed  tbe  fact  tbat  the  grad- 
ing was  a  condition  up<m  which  tbe  owner 
bad  authorized  the  sale.  It  appears  from 
Hansen's  own  testimony  tbat  be  had  author- 
ized a  sale  by  South  of  the  lots  at  $2,700,  net 
cash,  and  that  on  the  24th  of  January  he 
went  to  tbe  office  of  Williams  and  South  and 
announced  that  if  they  were  not  sold  by  5 
p.  m.  he  would  withdraw  them.  That  he  re- 
turned to  said  office  a  little  prior  to  tbat  hour 
and  found  tbe  lots  had  not  been  sold,  and 
told  Williams  be  would  withdraw  the  lots. 
South  was  not  then  present,  and  at  that  time 
Young  (subagent  of  South)  came  up  and  ask- 
ed for  20  minutes  more  in  which  to  sell  the 
lots,  and  Hansen  stated:    "That  all  depends. 
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If  tbe  party  does  not  grade  them,  I  would 
not  give  yon  two  minntes."  That  Young 
•went  off,  and  shortly  came  back  to  the  oflJce 
with  Pitman,  the  purchaser.  The  witness 
Hansen  testified  that  he  had  never  said  any- 
thing to  South  about  the  grading  of  the  lots, 
and  when  the  trade  was  concluded  with  Pit- 
man on  the  last  occasion  in  said  office  that 
nothing  was  said  about  grading.  Some  days 
after  witness  and  Young  got  South,  and  they 
all  went  to  Pitman,  and  Hansen  asked  Pit- 
man If  he  was  going  to  grade  the  lots,  and 
Pitman  said  he  was  not,  as  be  had  not  pur- 
chased on  that  condition.  •  Young  then  said 
that  Hansen  had  told  him  to  sell  the  lots  to 
a  purchaser  who  would  agree  to  grade  them 
and  that  he  had,  In  the  hurry,  neglected  to 
tell  Pitman.  As  Pitman  refused  to  perform 
that  condition  he  demanded  his  $100  earnest 
money,  and  that  South  and  Young  then 
agreed  to  return  the  earnest  money.  Young 
testified  that,  when  he  had  asked  for  20 
minutes  more  time,  Hansen  said  be  would 
give  It  If  tbe  lots  were  sold  to  a  purchaser 
who  would  agree  to  grade  them.  But  Wil- 
liams, who  both  Hansen  and  Young  stated 
was  present  on  that  occasion,  testified  that 
he  heard  everything  said  by  Hansen  to  Young, 
and  tliat  Hansen  said  nothing  about  grading 
the  lots.  As  neither  Hansen  nor  Young 
claimed  that  Hansen  had  ever  done  so  on  any 
other  occasion,  it  is  apparent  that  there  was 
a  conflict  of  evidence  on  that  subject,  and 
that  the  charge  would  clearly  have  been 
wrong. 

The  third  assignment  Is  that  the  court 
should  have  given  this  instruction:  "You 
are  charged  that  in  the  transaction  mention- 
ed in  this  evidence  the  defendant  Hansen, 
under  the  undisputed  evidence,  bad  tbe  rlgbt 
to  treat  the  snbagenti  Young,  as  his  own 
agent,  and,  if  you  believe  that  Young  failed 
to  state  to  Pitman  the  condition  (If  such  con- 
dition was  imposed)  that  the  purchaser  should 
grade  tbe  property,  yon  will  find  for  the  de- 
fendant." The  charge  given  contained  tbe 
sulistance  of  this  instruction. 

The  fourth  assignment  complains  of  reject- 
ed testimony  of  Hansen  which  would  have 
been  to  the  eftect  that  on  the  evening  of  the 
24th,  when  the  check  of  $100  given  by  Pit- 
man was  being  discussed,  and  Hansen  said 
tliat  the  price  was  all  right,  be  (Hansen) 
knew  tlmt  South  had  been  trying  to  sell  the 
proper^  of  witness  In  block  46,  Alexander's 
addition,  in  connection  with  other  property 
in  the  same  vicinity  involving  several  thous- 
and dollars,  and  that  he  (witness)  thought  at 
that  time  that  South  would  get  any  compen- 
sation be  might  receive  in  effecting  the  sale, 
through  tbe  sale  of  tbe  other  property  of  wit- 
ness, and  that  be  (witness)  did  not  at  any 
time  liave  tbe  idea  in  his  mind  that  any  com- 
mission should  be  paid  by  him  upon  the  $2,- 
700  named  in  tbe  check.  It  appears  that 
Hansen  had  testified  that  he  had  placed  the 
property  in  South's  hands  for  sale  for  $2,700, 
net  to  Um.    tioutb  testified  that  he  had  not 


stated  that  this  price  was  to  be  net:  It  hard- 
ly needs  discussion  to  decide  that  Hansen 
was  not  entitled  to  corroborate  himself  by 
such  testimony  as  that  above  mentioned.    ' 

The  fifth  is  that  the  court  erred  in  exclud- 
ing Hansen's  testimony  to  the  effect  that 
when,  on  the  evening  of  January  24th,  he 
said  tbe  check  for  $2,700  was  all  right,  he 
thought  and  relied  on  the  fact  that  Young 
had  made  the  sale  upon  the  condition  that 
Pitman  should  grade  the  lots.  The  refusal 
of  this  did  not  Injure  defendant,  for  the  rea- 
son that  the  Jury  were  charged  at>soIutely  to 
find  for  defendant  if  they  found  that  the  con- 
dition had  been  stated  to  Young. 

The  sixth  is  that  the  court  erred  in  charg- 
ing that  If  they  found  for  plaintiff,  to  find 
for  tlie  amount  sued  for.  This  was  5  per 
cent,  commission.  Tbe  proposition  is  that, 
as  South  was  the  only  witness  who  testified 
as  to  the  customary  compensation,  and  that 
the  same  was  5  per  cent.,  and  as  South  was 
an  interested  party,  and  was  testifying  as 
an  expert,  tbe  court  should  have  left  it  to 
the  jury  to  discredit  him,  and  to  form  their 
own  conclusion  about  tbe  compensation  to 
which  plaintiff  was  entitled,  If  anything. 
The  witness  was  testifying  to  a  fact.  We 
think  the  court  did  not  err  in  taking  it  as 
undisputed,  the  testimony  being  as  to  a  fact 
which  could  readily  have  been  disproved  if 
not  true,  and  defendant  not  seeing  fit  to  ad- 
duce any  testimony  on  the  subject. 

Other  assignments  raise  this  question.  It 
appears  that,  a  few  days  after  the  24th, 
Young  and  Hansen  and  South  had  the  inter- 
view with  Pitman,  in  which  Young  and  Han- 
sen bad  the  discussion  with  Pitman  concern- 
ing the  grading  of  the  lots,  and  which  result- 
ed in  South  and  Young  giving  the  check  for 
earnest  money  back  to  Pitman.  The  com- 
plaint is  of  a  special  charge  given  at  plain- 
tiff's request  which  Instructed  the  Jury  to 
"disregard  any  statements  made  by  Young  or 
Hansen  as  to  tbe  grading  of  tbe  lots  after  the 
deal  was  closed  with  Pitman,  for  tbe  reason 
that  tbe  evidence  does  not  show  that  South 
ever  consented  or  admitted  that  said  state- 
ments were  true,  and  for  the  further  reason 
tliat  they  are  irrelevant  and  inadmissible." 
Tbe  real  issue  after  all  was  whether  or  not 
Hansen,  on  the  evening  of  the  24th,  Imposed 
the  condition  of  grading  the  lots,  when  he  au- 
thorized Young  to  sell  in  20  minutes.  It  is 
not  attempted  to  be  claimed  that  the  condi- 
tion was  imposed  at  any  other  time,  or  bad 
been  mentioned  by  Hansen  at  any  other  time. 
It  was  established,  however,  that  South  was 
not  present  on  that  occasion.  There  is  no 
evidence  that  he  bad  been  Informed  of  any 
such  condition.  In  these  circumstances  he 
was  not  called  upon  and  could  not  be  expect- 
ed to  contradict  Young  when  he  admitted  in 
the  interview  a  few  days  after  that  Hansen 
had  told  him  to  sell  on  tbat  condition  but 
that  he  bad  forgotten  it  Wliat  was  said  on 
that  subject  by  Young  or  Hansen,  or  what 
was  done  on  that  occasion  with  tbe  check 
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nnder  such  clrcnmstances,  -was  not  evidence! 
against  South  as  to  the  fact  of  Imposing  the 
condition.  His  conduct  on  that  occasion 
could  not  be  construed  as  an  admission  of 
that  fact.  Hansen  and  Toung  testified  fully 
concerning  the  only  interriew  at  whi<^  it 
was  ever  claimed  that  Hansen  had  told 
Young  to  sell  upon  the  condition  that  the 
lots  should  be  graded,  and  the  declaration 
afterwards  in  his  presence  could  affect  plain- 
tiff only  when  made  under  circumstances  In 
which  there  would  be  ground  for  saying  that 
he  liad  admitted  their  truth,  and  this  could 
not  be  when  it  appeared  that  he  had  no 
knowledge  of  the  subject  one  way  or  the  oth- 
er at  the  time.  The  charge  was  properly 
given. 

The  assignment  No.  1  relates  to  a  peremp- 
tory charge  asked  for  by  defendant  This 
was  properly  refused. 

Affirmed. 

On  Rehearing. 

The  opinion  Is  objected  to  as  not  passing  on 
an  assignment  which  complained  of  a  chan?e 
In  effect  that  if  the  Jury  believed  that  plain- 
tiffs by  themselves  or  through  a  subagent, 
produced  to  Mr.  Hansen,  in  the  person  of  Mr. 
Pitman,  a  purchaser  ready,  able  and  willing 
to  buy  upon  the  terms  agreed  on  between  the 
plaintiffs  and  defendant,  then  defendant  would 
be  liable  to  plaintiffs  for  the  amount  they 
have  sued  for.  The  charge  was  a  correct 
statement  of  the  law.  If  the  condition  of 
grading  the  lots  had  been  imposed,  then  the 
above  charge  required  proof  that  the  sale  bad 
been  effected  accordingly.  The  Jury  could, 
not  have  been  misled  by  said  charge,  when 
the  whole  charge  Is  considered,  especially 
the  emphatic  Instruction  to  find  for  defend- 
ant If  said  condition  had  been  Imposed  and 
the  sale  to  Pitman  bad  been  made  without 
reference  to  It 

The  motion  is  overruled. 


HOWBIX  V.  DENTON. 

(Court   of  Civil   Appeals   of  Texas.     Oct.   17, 

1908.  •  Rehearing  Denied  .Nov.  7,  1908.) 

1.  Bbokebs  (§  80*)— Actions  fob  Coupensa- 
Tiow— Detenses. 

When  a  contract  apecificall;  authorized  the 
sale  of  a  tract  of  land  containing  a  certain  num- 
ber of  acres,  and  it  does  not  appear  that  prior 
to  the  sale  tlie  owner  claimed,  or  that  the  agent 
knew  that  there  was  a  greater  number  of  acres 
in  the  tract,  evidence  that  the  tract  did  contain 
a  greater  number  of  acres  ia  inadmissible  to  de- 
feat an  action  tor  commissions. 

FEd.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  §  80.»] 

2.  Bbokebs  (S  88*)— Actions  fob  Compensa- 
tion—Findings— CoNSTBucTroN. 

Findings  of  fact,  in  an  action  for  commis- 
sions for  the  sale  of  land,  that  the  purchasers  to 
whom  the  agent  sold  took  320  acres  did  not  limit 
the  amount  of  land  sold  to  320  acres  so  as  to 
defeat  the  action,  the  authority  being  to  sell  827 


acres,  where  in  answer  to  another  question,  if 
there  was  an  excess  over  320  acres,  to  state  how 
many  acres  of  such  excess  each  of  the  purchas- 
ers agreed  to  take,  the  jury  found  that  one  pur- 
chaser agreed  to  take  3^  acres  and  another  3 14 
acres. 

[Ed.  Note.— For  other  cases,  see  Bn^ers,  Dec. 
Dig.  I  88.*] 

Appeal  from  HOI  County  Court;  N.  J. 
Smith,  Judge. 

Action  by  George  N.  Denton  against  J.  W. 
Howell.  .Tudgment  for  plalntifl,  and  defend- 
ant appeals.    Affirmed. 

Yaugban  &  Hart  and  Works  &  McKee,  for 
appellant  Morrow  &  Smithdeal,  for  appel- 
lee. 

TALBOT,  J.  AppeUee  brought  this  suit  to 
recover  of  appellant  $490.50,  alleged  to  be 
due  blm  as  commissions  for  selling  land  be- 
longing to  appellant  This  Is  the  third  ap- 
peal In  the  case.  68  S.  W.  1002,  87  S.  W. 
221.  The  terms  of  the  contract  in  the  main 
relied  upon  by  appellee  for  his  authority  to 
sell  the  land  as  he  did  are  embraced  in  the 
letters  that  passed  between  him  and  appel- 
lant the  most  important  one  bearing  date 
August  28,  1900.  This  letter  was  written 
by  appellant  to  appellee  in  reply  to  a  letter 
in  which  appellee  stated,  "I  have  a  number 
of  parties  who  like  your  place  if  they  could 
get  It  cut  In  tracts  of  from  100  to  160  acres" 
— and  so  much  of  it  as  is  necessary  to  quote 
ia  as  follows:  "Tours  of  the  27th  received, 
and  will  say  that  cannot  cut  the  place  as  de- 
sired, unless  all  is  taken.  •  •  •  Will  sell 
the  south  163%  acre  tract  for  $32.50  and  the 
end  163V6  acre  tract  for  $27.50,  or  will  cut 
200  off  south  end  for  $32.50,  provided  the 
north  127  is  taken  at  $26.00  per  acre;  in 
other  words,  will  seU  the  north  127  for  $2a- 
00  per  acre  and  the  south  end  200  for  $32.50 
per  acre,  provided  all  Is  taken.  Will  not  cut 
unless  all  is  taken."  On  November  26,  1900. 
appellee,  as  evidenced  by  a  written  contract 
sold  100  acres  of  said  land  to  6.  D.  Hill  at 
$30  per  acre,  to  C.  H.  Stamphill  100  acres  at 
$33  per  acre;  to  Geo.  B.  Helton  00  acres  at 
$25  per  acre,  and  to  C.  L.  Hardlaon  60  acres 
at  $30  per  acre,  aggregating  320  acres,  the 
said  Helton  and  Hardlson  agreeing  to  take 
all  the  land  in  the  tract  over  and  above  said 
320  acres,  and  by  verbal  contract  obligating 
themselves  to  pay  $30  per  acre  for  such 
overplua  The  contract  showing  the  above 
sales  of  the  land,  together  with  a  letter  from 
appellee  asking  if  It  was  necessary  for  ap- 
pellant to  come  down  to  measure  the  land. 
and  stating  that  the  parties  were  willing  to 
take  it  at  appellant's  figures  of  327  acres  in 
the  whole  tract,  was  promptly  sent  to  ap- 
pellant and  he  refused  to  recognize  the  trade 
and  to  make  the  deeds.  On  the  last  trial 
of  the  case  in  the  lower  court  It  was  submit- 
ted on  special  Issues  and  resulted  in  a  Jodc- 
ment  In  favor  of  appellee  for  the  sum  of  $490.- 


•For  otber  oases  ie«  same  topic  and  section  NUUBBR  In  Dec.  &  Am.  Digs.  1S07  to  date,  4k  Reporter  ladexai 
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50,  from  which  aiq;>ellant  has  appealed  to  this 
court 

Among  other  qnestlona  submitted  for  the 
determination  of  tbe  Jury  were  the  follow- 
ing: "How  many  acres  of  land  were  there 
In  the  tract  of  land  that  defendant  placed 
with  the  plaintiff  to  sell  for  him  as  his 
agent?  How  many  acres,  If  any,  were  there 
in  said  tract  of  land  In  excess  of  3207'  To 
the  first  of  these  questions  the  Jury  answer- 
ed, 327,  and  to  the  second  they  replied,  7, 
acrea  The  defendant  (appellant  here)  mov- 
ed the  court  to  set  aside  and  hold  for  naught 
these  findings,  upon  the  ground  that  they 
were  wholly  without  evidence  to  support 
them  and  bis  motion  was  by  the  court  sus- 
tained. Upon  other  issues  submitted  to  the 
Jury  they  found  that  the  appellee  sold  to 
Hill,  StamphlU,  Hardlson,  and  Helton,  re- 
spectively, the  nnmber  of  acres  of  land  ag- 
gregating 320  acres,  as  stated  In  the  con- 
tract sent  to  appellant  immediately  after 
said  sales  were  made,  and  appellant  testi- 
fied that  after  the  second  trial  of  this  case, 
and  not  before,  he,  wltb  the  assistance  of 
his  nepliew  and  another  young  man,  measur- 
ed the  said  land,  and  that  according  to  their 
measurement  and  figures  the  tract  contained 
35S  acres. 

It  la  contended  that,  having  set  aside  the 
findings  of  the  Jury  to  the  effect  that  the 
tract  of  land  in  question  contained  327  acres 
and  tbat  the  excess  over  320  was  7  acres, 
the  other  findings  were  insnfilclent  to  au- 
thorize the  Judgment  rendered,  and  that 
Judgment  should  have  been  entered  for  ap- 
pellant that  this  was  especially  true  in 
view  of  the  Jury's  findings  that  Hill,  Stamp- 
bill,  Helton,  and  Hardlson  had  agreed  to 
take  so  many  acres  each  aggregating  320 
acres,  and  the  testimony  of  appellant  that  ac- 
cording to  his  measurement  of  the  land  the 
tract  contained  3S8  acres,  all  of  which  ap- 
pellee had  not  contracted  to  sell.  In  this 
view  of  the  case  we  do  not  concur.  We  think 
the  court  was  clearly  in  error  in  striking 
out  the  findings  of  the  Jury  referred  to,  but 
the  other  findings  amply  support  the  Judg- 
ment rendered.  The  Judgment  is  not  in  con- 
flict with  the  Jury's  findings  or  verdict,  but 
in  accord  with  such  findings. 

But,  aside  from  this  view,  it  seems  that 
the  Judgment  rendered  was  the  only  proper 
one  that  could  have  been  rendered.  Appel- 
lant's letter,  dated  Angust  28,  1900,  caUed 
for  a  tract  of  land  containing  327  acres,  and 
expressly  authorized  appellee  to  sell  that  num- 
ber of  acres.  It  provided  into  what  size 
tracts  the  land  might  be  cut  up,  and  the 
prices  for  which  such  several  tracts  might 
be  ecM,  and  it  does  not  appear  that  prior 
to  the  time  ai^ellee  contracted  to  sell  the 
same  that  appellant  claimed,  or  that  appel- 
lee knew,  that  there  was  a  greater  number 
of  acres  in  the  tract  than  327  acres.  On  the 
contrary,  the  evidence  is  practically  conclu- 


sive that  appellee  did  not  know  that  there 
were  more  than  327  acres  (if  they  were), 
and  that  no  such  claim  was  asserted  by  aj^pel- 
lant  before  the  sales  made  by  appellee.  This 
being  true,  and  the  letter  of  appellant  of  Au- 
gust 28th  being  unambiguous  and  specifically 
authorizing  appellee  to  sell  a  tract  of  land 
containing  827  acres,  evidence  to  show  tbat 
the  tract  did  in  fact  contain  more  than  that 
amount  of  land  was  inadmissible  Because 
of  the  admission  of  such  testimcMiy  the 
case  was  reversed  by  the  Court  of  Civil  Ap- 
peals at  Austin  on  a  former  appeal  from  a 
judgment  rendered  in  favor  of  appellant  In 
reversing  the  case  the  court  said:  "This  tes- 
timony was  admitted  *  •  •  in  support 
of  appellee's  theory  [appellant  here],  to  the 
effect  that,  as  there  was  more  than  327  acres 
In  the  tract,  he  was  not  bound  by  the  sale 
made  by  Denton,  and  therefore  not  liable 
to  Denton  for  the  commissions  claimed.  We 
are  of  the  opinion  that  this  evidence  was  not 
admissible.  As  said  before,  the  terms  of  the 
letter  of  August  28th  are  definite  and  {fiecifla 
It  authorizes  Denton  to  sell  a  tract  of  land 
of  327  acres,  and  the  evidence  falls  to  show 
that  the  appellee  asserted  any  claim  to  a 
greater  quantity  of  land  prior  to  the  time 
that  Denton  made  the  sala  The  written 
contract  embraced  in  the  letters  could  not 
be  controlled  and  affected  by  the  evidence  of- 
fered by  Howell  to  the  effect  that  there  was 
more  land  In  the  tract  than  327  acres."  We 
concur  in  the  views  of  the  Court  of  Civil  Ap- 
peals at  Austin,  as  here  expressed,  and  find 
no  evidence  in  the  record  that  wonld  Jus- 
tify a  change  or  modification  of  such  holding. 
Besides,  the  findings  of  the  Jury,  other  than 
those  stri(^en  out  by  the  court  upon  appel- 
lant's motion,  show  an  excess  in  the  tract  of 
only  seven  acres.  These  findings  further 
show,  as  was  alleged,  that  Hardlson  and  Hel- 
ton each  took  3%  acres  of  said  excess  at  |30 
per  acre.  The  contention  that  the  Jury's 
findings  in  answer  to  questions  4,  5,  6,  and 
7  affirmatively  limited  the  amount  of  land 
sold  to  320  acres  is  not  sustained,  we  think, 
by  the  record.  In  addition  to  these  Issues, 
question  8,  propoimded  to  the  Jury,  is  to  the 
effect  that,  if  there  was  an  excess  in  the 
tract  of  land  over  and  above  320  acres,  then 
say  how  many  acres  of  such  excess  each  of 
the  purchasers  agreed  to  take,  to  which  they 
replied.  Hill,  none,  StamphlU,  none,  Helton, 
3^  acres,  and  Hardlson,  3V^  acres.  It  is 
clear,  therefore,  that  the  Jury's  findings  com- 
prehended 327  acres  as  the  whole  number  of 
acres  in  the  tract 

The  other  assignments  are  practically  dis- 
posed of  adversely  to  appellant  by  what  has 
already  been  said,  and  need  not  be  discus- 
sed. Our  conclusions  lead  to  affirmance  of 
the  Judgment  of  the  court  below,  and  It  is 
so  ordered. 

Affirmed* 
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ST.  LOUIS  SOUTHWESTERN  RY.  CO.  OF 

TEXAS  V.  LONG-t 

(Court  of  Civil  Appeals  of  Texas.    Oct.  22, 1908. 

Rehearing  Denied  Not.  12,  190S.) 

1.  Vendor  and  Purchaser  (J  218*)— Rights 
OF  Pabtieb— Injtjbibs  by  TiiRD  Pebsons. 

If  an  embankment  as  constructed  by  a  rail- 
road company  created  a  permanent  nuisance, 
causing  constant  or  regularly  recurring  injury  to 
adjoining  land,  a  cause  of  action  then  arose  in 
favor  of  the  then  owner  of  the  land  for  all  dam- 
ages then  caused  or  which  might  in  the  future 
be  caused  to  the  land  by  such  embankment, 
so  long  as  it  was  maintained  in  an  unchanged 
condition,  so  -that  a  subsequent  owner  would 
have  no  cause  of  action  for  damages  suffered 
because  of  the  embankment  after  be  became  own- 
er, unless  resulting  from  a  change  in  the  em- 
bankment, which  (£ange  would  have  to  be  alleg- 
ed by  him. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  456 ;  Dec.  Dig.  {  218.*] 

2.  Vendor  AND  Pttrchassr  (8  218*)— Riohtb 
OF  Parties— INJT7BIE8  by  Third  Person. 

The  overflows  onto  adjoining  land  of  water 
obstructed  by  defendant  railroad  company's  em- 
bankment on  its  land  being  neither  constant  nor 
regularly  recurring,  the  right  of  action  for  any 
future  overflow  accrues  at  the  time  thereof  to 
the  then  owner  of  the  adjoining  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  8  456 ;  Dec.  Dig.  i  218.»] 

3.  Vendor  and  Purchaser  (J  218*)  — Bona 
Fide  Pubchaseb. 

The  nuisance  to  adjoining  land  because  of 
a  railroad  embankment  not  oein^  i>emianent, 
neither  the  recovery  against  the  railroad  compa- 
ny, on  the  theory  of  a  permanent  nuisance,  by 
the  one  owning  tiie  land  at  the  time  of  the  con- 
struction, nor  his  release  to  the  company  of  any 
future  damages,  will  defeat  the  cause  of  action 
of  one  buying  the  land  without  notice  or  knowl- 
edge of  such  judgment  or  release  for  subsequent 
overflows  of  the  land  from  insuflScient  culverts 
and  sluiceways  to  carry  off  the  water  obstruct- 
ed by  the  embankment. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  8  456;  Doc.  Dig.  8  21&»] 

4.  Appeal  and  Ebbob  (8  1140*)— Remission 

OF    DAHAaES. 

Error  in  including  in  the  judgment  a  certain 
item  of  damages,  in  the  absence  of  pleading  au- 
thorizing it,  may  be  cured  by  remittitur. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  8§  4462-4478;  Dec.  Dig.  S 
1140.*] 

Appeal  from  District  Court,  Fannin  Coun- 
ty ;  Ben  H.  Denton,  Judge. 

Action  by  J.  H.  Long  against  the  St  Louis 
Southwestern  Railway  Company  of  Texas. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed  on  condition  of  remiaslon  of  dam- 
ages. 

This  suit  was  commenced  by  appellee 
against  appellant  by  a  petition  filed  July, 
7,  1907.  The  appeal  Is  prosecuted  by  the  lat- 
ter from  a  Judgment  for  the  sum  of  $560.25 
in  favor  of  the  former.  The  trial  was  be- 
fore the  court  without  a  jury ;  and  from  the 
record  it  appears  that  the  court  found  as 
facts:  (1)  That  by  purchase  of  one  Wilson 
on  October  6,  1904,  appellee  became,  and 
tbereafterwards  and  at  the  date  of  the  trial, 
was,  the  owner  and  in  possession  of  the  land 


described  in  bis  petition,  and  lying  north 
of  and  contiguous  to  appellant's  right  of  way, 
on  which  in  1S88  it  had  constructed  and  there 
afterwards  maintained  as  its  roadbed  a  dump 
or  embankment  about  2^  feet  in  height  (2) 
That  in  the  construction  of  said  dump,  and 
in  the  maintenance  thereof  tbereafterwards, 
appellant  had  neglected  to  provide  cnlverts 
and  sluiceways  suflBcient  to  carry  off  the 
water  obstructed  in  its  natural  flow  by  said 
embankment,  and,  as  a  result,  appellee's  land 
and  crop  growing  thereon  were  injured  and  de- 
stroyed by  water  so  obstructed  in  its  natural 
flow.  (3)  That  said  embankment  and  its  cul- 
verts and  sluiceways  remained  as  constmcted 
in  1888,  except  that  as  originally  constructed 
a  ditch  or  barrow  pit  was  provided  alcHig 
the  north  part  of  appellant's  right  of  way. 
adjoining  appellee's  land,  which,  when  kept 
well  opened,  furnished  reasonable  protection 
to  said  land  from  water  obstructed  by  said 
embankment  (4)  That  after  the  railway 
had  been  so  constructed  the  ditch  or  barrow 
pit  gradually  filled  up,  but  was  opened  up 
about  1898,  when  it  again  began  to  fill  up. 
and  by  the  beginning  of  1906  was  so  filled 
up  as  not  to  furnish  protection  against  water 
obstructed  in  its  natural  flow  by  said  em- 
bankment. (5)  That  as  the  result  of  water 
obstructed  by  said  embankment  overflow- 
ing and  washing  bis  land  and  the  crops  grow- 
ing thereon  during  the  years  1906  and  1907. 
said  land  was  "permanently  damaged  and 
depreciated  in  value"  in  the  sum  of  at  least 
1100,  his  com  crop  was  damaged  in  the  sum 
of  |40,  and  bis  cotton  crops  in  the  sum  of 
$660,  less  the  sum  of  $199.75,  which  would 
have  been  the  cost  of  growing,  etc.,  said 
crops.  The  court  further  found  that  some 
time  prior  to  April  28,  1893,  one  Queener, 
who  at  the  time  the  embankment  was 
constructed  owned  the  land,  had  sued  appel- 
lant and  recovered  against  it  a  Judgment  for 
damages  to  said  land  and  crops  growing 
thereon  sustained  by  him  prior  to  the  insti- 
tution of  his  suit  by  reason  of  appellant's 
failure  to  provide  suflScient  culverts  and 
sluiceways  to  carry  off  the  water  obstructed 
in  its  natural  flow  by  said  embankment  and 
that  in  1898  said  Queener,  then  stUl  being 
the  owner  of  the  land,  had  entered  into  a 
written  contract  with  appellant  whereby,  for 
a  sufficient  consideration,  he  had  released 
to  appellant  all  claim  for  damages  thereto- 
fore or  which  might  tbereafterwards  lie  sus- 
tained by  him  by  reason  of  overflows  caused, 
or  which  might  be  caused  by  water  overflow- 
ing his  land  because  obstructed  in  its  natural 
flow  by  said  embankment.  Tbe  court  further 
found  that  appellee  had  neither  actual  nor 
constructive  notice  of  the  Judgment  recover- 
ed by  Queener  against  appellant  in  1893, 
nor  of  the  release  by  Queener  In  18d8  of 
damages  which  might  tbereafterwards  re- 
sult to  the  land  and  crops  growing  thereup- 
on as  the  result  of  overflows,  but  was  a  pnr- 
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«baser  In  good  faith  from  Wilson,  to  whom 
Qneener  had  conveyed,  of  the  land  for  a 
-valuable  consideration  paid  by  him  to  said 
Wilson.  We  adopt  as  our  own  the  findings 
■of  the  trial  court,  so  far  as  specified  above. 

McReynolds  &  Hay  and  Head,  Dlllard  & 
Head,  for  appellant.  McGrady  &  McMahon, 
for  appellee. 

WILLSON,  C.  J.  (alfter  stating  the  facts  as 
above).  If  it  should  be  said  from  the  record. 
In  face  of  the  finding  of  the  trial  court  to 
the  contrary  necessarily  included  in  the 
Judgment  rendered,  that  the  embankment 
as  constructed  by  appellant  created  a  perma- 
nent nuisance,  causing  constant  or  regular  re- 
curring injury  to  the  land  in  question,  the  con- 
tention made  by  appellant  that  at  the  time 
the  embankment  was  constructed  a  cause  of 
action  arose  In  favor  of  Queener,  then  the 
owner  of  the  land,  for  all  damages  caused 
or  which  might  In  the  future  be  caused  to 
bis  land  by  the  embankment,  so  long  as  It 
was  maintained  in  an  unchanged  condition, 
would  be  a  sound  one.  Rosenthal  v.  Taylor 
B.  &.  H.  Ry.  Ck).,  70  Tex.  325,  15  S.  W.  208; 
Railroad  Co.  v.  Barry,  98  Tex.  248,  251,  83  S. 
W.  534.  And  It  would  follow  that,  the 
right  to  recover  such  damages  having  ac- 
crued to  Queener  as  the  owner  of  the  land 
at  the  time  the  embankment  was  construct- 
ed, a  right  of  action  could  not  accrue  to 
appellee  for  damages  suffered  by  him  after 
he  became  the  owner  of  the  land,  unless  such 
damages  were  suffered  by  him  as  the  re- 
sult of  a  change  occurring  in  the  condition 
of  the  embankment  And  it  would  further 
follow,  appellee's  petition  falling  to  allege 
such  a  changed  condition,  the  judgment  in 
bis  favor  could  not  be  sustained  by  this  court, 
notwithstanding  evidence  in  the  record  show- 
ing that  a  change  sufficient  to  account  for 
the  injury  to  his  land  claimed  to  have  been 
suffered  by  him  had  occurred  In  the  provi- 
sion made  when  It  was  constructed  for  carry- 
ing off  the  water  obstructed  by  the  embank- 
ment But  we  think  the  record  does  not 
make  such  a  case.  On  the  contrary,  as  we 
view  it  the  evidence  authorized  the  conclu- 
sion which  must  have  been  reached  by  the 
trial  court  that  the  overflows  from  water 
obstructed  by  the  embankment  were  neither 
constant  nor  regularly  recurring.  If  they 
were  not  then  the  nuisance  was  not  of  a 
character  to  entitle  the  owner  of  the  land 
at  the  time  the  embankment  was  construct- 
ed to  sue  for  and  recover  damages  which 
might  thereafterwards  be  suffered  as  the 
result  of  overflows  caused  by  It  The  right 
of  action  for  damages  which  might  be  caused 
by  such  future  overflows  would  accrue  as 
the  overflows  occurred  In  favor  of  the  owner 
or  ow^ners  of  the  land  at  the  times  they  oc- 
curred. "The  building  of  the  embankment 
and  culverts,  as  alleged,"  said  the  court  in 
Railroad  Qo.  v.  Anderson,  79  Tex.  433,  15  S. 
W.  485,  23  Am.  St  Rep.  350,  "was  not  of 


Itself  a  nuisance.  It  was  no  Invasion  of 
plaintiff's  rights.  They  were  not  put  on  his 
land.  They  became  a  nuisance  only  at  in- 
tervals by  diverting  water  from  rainfalls 
from  its  natural  flow  upon  plaintiff's  land. 
The  embankment  and  the  culverts  were  per- 
manent but  the  nuisance  was  not  There 
was  no  constant  and  continuing  Injury."  And ' 
see  Bonner  et  al.  v.  Wlrth,  6  Tex.  Civ.  App. 
560,  24  S.  W.  806;  RaUway  Co.  v.  Davis 
(Tex.  Civ.  App.)  29  S.  W.  484 ;  Railway  Co. 
V.  Ooldman,  8  Tex.  Olv.  App.  257,  28  S.  W. 
267 ;  Railway  Co.  v.  Lensing  (Tex.  Civ.  App.) 
76  S.  W.  826;  Railway  Co.  v.  Caldwell  (Tex. 
Civ  App.)  102  S.  W.  461;  Railway  Co.  v. 
Kyle  (Tex.  Civ.  App.)  101  S.  W.  272;  Qra- 
mann  v  BlcholtB,  86  Tex.  Civ.  App.  309,  81 
S.  W.  756. 

Appellant  however.  Insists  that  if  the  em- 
bankment did  not  create  such  a  nuisance  as 
«i titled  the  then  owner  of  the  land  to  sue 
for  and  recover  in  one  suit  all  damage  it  had 
caused  or  would  cause  In  the  future,  Queener, 
the  owner  of  the  land  at  that  time,  neverthe- 
less so  treated  it,  and  recovered  in  the  suit 
brought  in  1893  all  such  damages.  Conced- 
ing that  Queener  In  the  suit  referred  to  so 
treated  the  embankment,  and  after  recover- 
ing the  judgment  In  1893  could  not  have 
maintained  a  suit  for  damages  which  may 
afterwards  have  been  suffered  by  him,  we 
do  not  think  it  follows  that  axtpellee  could 
not  maintain  an  action  for  damages  suffered 
by  him  after  he  became  the  owner  of  the 
land.  His  rights  In  dealing  with  the  land 
should  be  held  to  be  controlled  by  the  real 
character  of  the  nujsance,  and  not  by  the 
character  ascribed  to  It  by  the  suit  of  which 
he  had  no  knowledge  instituted  in  1893.  If 
the  nuisance  created  by  the  embankment  was 
not  a  permanent  one  within  the  meaning  of 
the  law — if  it  was  not  such  a  nuisance  as 
constantly  injured  the  land — we  do  not  think 
it  should  be  held  that,  when  appellee  pur- 
chased the  land  of  Queener,  he  took  it  bur- 
dened with  a  servitude  in  favor  of  appellant 
of  which  be  had  no  notice.  On  the  facts 
shown  by  the  record  we  think  he  had  a 
right  to  assume  that  no  such  servitude  ex- 
isted, and  that  the  duty  imposed  by  law  on 
appellant  to  provide  and  maintain  culverts 
and  sluiceways  sufficient  to  carry  off  the 
water  obstructed  by  its  roadbed  (Sayles'  Ann. 
Civ.  St  1897,  art  4436;  Clark  v.  Dyer,  81 
Tex.  343,  6  S.  W.  1061 ;  Railway  Co.  v.  Da- 
vis [Tex.  Civ.  App.]  29  S.  W.  483)  still  rest- 
ed upon  appellant  (Sellers  v.  Railway  Co.,  81 
Tex.  458,  17  S.  W.  82,  13  L.  R.  A.  657,  21 
A.  &  E.  Ency.  Law  [2d  Ed.]  722). 

Nor  do  we  think  there  is  merit  in  appel- 
lant's contention  that  the  release  of  dam- 
ages which  might  accrue  to  the  land  by  rea- 
son of  the  embankment  made  by  Queener  in 
1898  in  favor  of  appellant  should  be  held  to 
operate  to  defeat  appellee's  cause  of  action. 
Appellee  bad  no  knowledge  or  notice  of  that 
transaction  at  the  time  he  acquired  the  title 
to  the  land,  and  we  think  his  rights  were 
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not  affected  by  It  Webb,  Record  Title,  par. 
48;  Blake  t.  Boye,  38  Colo.  55,  88  Pac.  470, 
8  L.  R.  A.  (N.  S.)  418 ;  Treadwell  v.  Inalee,  120 
N.  X.  458,  24  N.  B.  651 ;  Taggart  T.  Warner, 
88  W18.  1,  63  N.  W.  33. 

In  the  absence  of  pleadings  authorizing  it, 
the  court  found  and  rendered  Judgment  In  ap- 
pellee's favor  for  the  sum  of  $40  as  dam- 
ages sufCered  by  him  by  the  destruction  in 
1906  of  his  com  crop  growing  on  the  land, 
caused  by  an  overflow  of  water  diverted  by 
the  embankment  The  error  can  be  cured 
by  a  remittitur  filed  here.  The  judgment  of 
this  court,  therefore,  will  be  that  the  judg- 
ment of  the  lower  court  be  reversed  and  the 
cause  remanded  for  a  new  trial,  unless  the 
appellee  within  20  days  from  the  date  there- 
of shall  remit  of  the  amount  of  the  judgment 
in  his  favor  the  sum  of  $40,  In  which  event 
the  judgment  of  the  lower  court  will  be  re- 
formed and  affirmed  for  the  sum  of  $520.26. 


ST.  LOUIS  SOUTHWESTERN  RT.  CX).  OF 
TEXAS  V.  WILBANKS. 

(Court  of  Civil  Appeals  of  Texas.     Oct.  31, 
Y908.) 

1.  TbIAL  (J  235*)  — INSTBUOTIONS  — Cdebical 
Ebrob. 

An  InBtmction  that  certain  circumstances 
constituted  a  "prima  case  of  negligence"  on  de- 
fendant's part  must  have  been  _  understood  to 
mean  that  they  constituted  a  prima  facie  case, 
and  was  therefore  not  objectionable  because  of 
the  clerical  error. 

[ESd.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  S  235.»] 

2.  Bahjboads  (S  466*)  —  Fieeb  —  Pboxmatb 
Cause. 

Where  fire  was  communicated  from  defend- 
ant's locomotive  to  the  house  of  O.,  and  from 
thence  spread  to  ^aintiff's  dwelling  house  and 
outbuildings,  defendant's  negligence  in  permit- 
ting the  fire  to  escape  was  the  proximate  cause 
of  the  burning  of  plaintiff's  buildings. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  t  1690;  Dec.  Dig.  f  465.*] 

3.  Raileoads  (5  478*)— FiEES— Plbading. 

A  petition  against  a  railroad  company  for 
destruction  of  plaintifiTs  buildings  by  fire  alleged 
to  have  escag;^  from  defendant's  locomotive 
was  not  required  to  specify  with  particularity 
the  facts  which  were  the  immediate  cause  of  the 
fire's  escape. 

[Eld.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {$  1698,  1700 ;  Dec.  Dig.  S  478.*] 

Appeal  from  District  Court  Henderson 
County;  B.  N.  Gardner,  Judge. 

Action  by  J.  G.  Wilbanks  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    ACarmed, 

On  the  20tb  of  August  1906,  appellee  in- 
stituted this  suit  in  the  district  court  of 
Henderson  county  to  recover  of  appellant 
the  value  of  a  five-room  dwelling  house, 
smokehouse,  chicken  house,  and  fencing,  sit- 
uated in  the  town  of  Malakoff,  In  Henderson 
county,  Tex.,  belonging  to  appellee,  and  al- 
leged *o  have  been  destroyed  by  fire  through 


the  negligence  of  appellant  On  the  5tb  day 
of  September,  1907,  the  case  was  tried  in 
said  district  court  of  Henderson  county,  and 
resulted  in  a  verdict  and  judgment  In  favor 
of  appellee  In  the  sum  of  $550.  Motion  for 
new  trial  was  presented  and  overruled  on  the 
4th  day  of  October,  1907.  The  defendant 
perfected  an  appeal. 

E.  B.  Perkins,  Daniel  Apthegrove,  B.  S. 
Neblett  and  W.  R.  Bishop,  for  appellant. 
Watkins,  Green  &  Richardson,  for  appellee. 

BOOKHOUT,  J.  There  is  no  error  In  the 
first  paragraph  of  the  charge,  as  complained 
of  in  the  first  assignment  of  error.  It  is 
conceded  that  there  is  a  clerical  error  la 
the  transcript  In  copying  the  charge.  The 
charge  actually  delivered  reads  as  follows: 
"You  are  instructed  that  if.  from  the  evi- 
dence, you  believe  that  sparks  of  fire  escaped 
from  the  defendant's  engine  or  engines,  and 
set  fire  to  the  house  of  one  Odom,  and  that 
said  fire  was  communicated  to  the  five-room 
cottage,  smokehouse  and  chicken  house,  and 
yard  and  lot  fence  of  plaintiff,  and  thereby 
burned  up  said  houses  and  fence,  tben  such 
facts  constitute  a  prima  case  of  negligence 
on  the  part  of  defendant  and  in  the  absence 
of  rebutting  evidence,  sufficient  to  overcome 
such  prima  facie  case  of  negligence,  will 
render  the  defendant  liable  for  the  injury 
occasioned  thereby."  It  Is  clear  from  a 
reading  of  the  charge  that  by  the  use  of 
the  words  "prima  case  of  negligence"  the 
court  meant  prima  facie  case  of  negligence, 
and  the  jury  must  have  so  understood  it 
The  charge  taken  as  a  whole  Is  correct,  and 
appellant's  criticism  to  the  same  la  not  sus- 
tained. Railway  Co.  v.  Johnson,  92  Tex. 
591,  50  S.  W.  563. 

Error  is  assigned  to  the  overruling  of  de- 
fendant's fifth  special  demurrer  to  the  peti- 
tion, to  the  effect  that  plaintiff's  petition  is 
Insufficient,  because  It  appears  that  the  neg- 
ligence of  which  plaintiff  complains  Is  the 
remote,  and  not  the  proximate,  cause  of  the 
destruction  of  the  house  and  property  de- 
scribed in  plaintiff's  petition.  The  same  con- 
tention is  presented  under  another  ai^ign- 
ment,  which  complains  of  the  court's  action 
in  refusing  a  special  charge  embracing  the 
proposition  embraced  in  this  exception,  to  the 
effect  that  the  proof  shows  that  the  house 
of  appellee  was  not  set  fire  by  sparks  thrown 
or  emitted  from  the  engine  of  defendant  but 
shows  that  appellee's  house  was  destroyed  by 
a  fire  which  was  communicated  to  It  from 
the  house  of  one  Odom.  The  court  there- 
fore, should  have  instructed  the  jury  that 
even  If  the  Odom  house,  from  which  appel- 
lee's house  was  fired,  was  set  on  fire  by  the 
negligence  of  appellant  still  such  negligenre 
was  the  remote,  and  not  the  proximate, 
cause,  and  for  it  appellant  could  not  be 
liable,  and  therefore  the  court  erred  in  re- 
fusing the  special  charge  requested  to  that 
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effect  The  contention  1b  not  snstalned.  The 
petition  and  evidence  thaw  that  the  fire  was 
set  by  the  railroad  company  to  the  house,  of 
one  Odom,  and  then  spread  from  the  Odom 
honae  to  the  dwelling  house,  smokehouse, 
chicken  house,  and  facing  of  plaintiff,  all 
of  which  were  burned.  The  principle  con- 
tended for  was  decided  against  appellant  by 
this  court  In  the  case  of  Railway  t.  Oenti^ 
(Tex.  Civ.  App.)  80  S.  W.  846.  We  there 
held  that  wbere  Are  was  set  out  by  the 
negligence  of  the  railroad  company,  which 
spread  over  Intervening  property  owned  by 
different  proprietors  and  finally  reached 
plalntlfTs  property  destroying  It,  the  com- 
pany was  liable,  and  that  the  negligence  of 
the  railroad  company  In  setting  the  flre  was 
the  proximate  cause  of  the  plalutlfTs  dam- 
age. In  the  case  now  before  us  there  was 
no  intervrailng  agency  for  the  spread  of  the 
flre.  The  sparks  escaped  from  the  defend- 
ant's engines  and  set  the  house  of  Odom  on 
five,  and  the  flre  from  the  bouse  of  Odom 
was  directly  communicated  to  the  house  of 
plaintiff.  The  allegations  of  the  petition  In 
charging  the  defects  In  the  apparatus  and 
machinery  of  defendant  to  prevent  the 
escape  of  sparks  were  sufSdent,  as  were 
also  the  allegatlMis  to  the  effect  that  de- 
fendant was  negligent  In  the  use  of  and 
handling  of  such  machinery.  The  engine 
and  apparatus  to  prevent  the  escape  of  flre 
was'  In  the  exclusive  control  of  defendant, 
as  was  also  the  evidence  as  to  bow  the 
engine  was  bandied,  and  plaintiff  was  not 
required  to  specify  with  particularity  the 
facta  which  were  the  Immediate  cause  of 
the  escape  of  the  flre.  Railway  Co.  v. 
Smith,  74  Tex.  276,  11  S.  W.  1104:  Railway 
CX>.  V.  Baston,  2  Tex.  Olv.  App.  878,  21  S. 
W.  575.  The  contention  of  appellant  that 
the  court  erred  in  overruling  Its  special  ex- 
ceptions to  the  petition  as  to  such  allega- 
tions 1b  not  sustained. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 


SAVAGE  V.  COWAN  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  15,  1908. 

Reliearing  Denied  Nov.  12,  1908.) 

1.  HOMXSTEAD  (I  103*)  —  EJXKlfPTION  —  DUBA- 
TION. 

A  judgment  lien  does  not  attach  to  the 
homestead  of  a  judgment  debtor  so  long  as  the 
property  remains  a  homestead. 

[EJd.  Note.— For  other  cases,  see  Homestead, 
Cait.  Dig.  H  1B7,  158;  Dec.  Dig.  i  108.*] 

2.  N«w  Tbiai  (f  103*)  —  Right  to  —  Newit 
DiSCOVEBED  BviDxnoB— Matbbiaixtt. 

In  trespass  to  try  title  to  land  deeded  to 
defendants  by  a  Judmient  debtor  and  sold  to 
plaintiff  under  the  jocypnent  it  was  not  error  to 
refuse  plaintiff  a  new  trial  for  newly  discovered 
evidence  diowing  a  record  of  an  abstract  of  the 
judgment,  where  it  appeared  that  the  Idnd  re- 
mained the  judgment  debtor's  homestead  until 
conveyed  by  him,  since,  being  a  homestead,  no 


judgment  lien  attached  to  the  property,  and 
hence  the  evidence  could  not  affect  the  resnlt  of 
the  suit. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  215-217;  Dec.  Dig.  t  103.*] 

8.  Tbespass  to  Tbt  Title  (|  41*)— Posses- 
sion—Evidence— Sufticienot. 

Kvidenoe  in  trespass  to  try  title  held  to  sup- 
port a  finding  that  defendants  were  in  possession 
of  tlie  land  through  their  tenants  under  a  deed 
when  the  land  was  levied  ni>on  under  execution 
against  their  grantor. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  TiUe,  Dec.  Dig,  |  41,»] 

Appeal  from  District  Court,  Hopkins  Coun- 
ty; R.  L.  Porter,  Judge. 

Trespass  to  try  title  by  W.  T.  Savage 
against  W.  S.  Cowan  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Afllrmed. 

This  was  an  action  of  trespass  to  try  title 
to  nine  acres  of  land  of  the  William  H. 
Ravey  survey.  In  Hopkins  county,  brought 
by  the  appellants,  and  to  which  the  appellees 
filed  a  plea  of  not  guilty.  In  a  trial  before 
the  court  without  a  jury  judgment  was 
rendered  In  favor  of  the  appellees,  and  the 
appellant  brings  the  case  on  appeal  for  re- 
view. It  was  admitted  by  all  the  parties 
to  the  suit  that  W.  A.  Patrick  Is  the  com- 
mon source  of  title  to  the  land  in  the  suit. 
Appellant,  who  was  plaintiff,  read  la  evidence 
a  judgment  in  the  justice  court  in  Dallas 
county,  Tex.,  in  favor  of  D.  M.  Osborne  & 
Co.,  and  against  W.  A.  Patrick,  for  $169.64, 
with  interest  and  costs,  dated  November  27, 
190^;  an  alias  execution  Issued  on  said  judg- 
ment on  the  16th  day  of  November,  1906, 
to  Hopkins  county,  Tex.,  and  on  the  21st 
day  of  November,  1906,  levied  on  the  land 
in  suit  as  the  property  of  W.  A.  Patrick; 
sale  of  the  land  under  the  levy  and  execu- 
tion on  the  1st  day  of  January,  1907,  by  the 
constable  to  appellant  for  $50  cash,  and  pay- 
ment of  the  money  to  the  constable  by  ap- 
I>ellant;  a  deed  executed*  and  acknowledged 
by  the  constable,  making  the  levy  and  sale 
to  appellant,  conveying  the  land  as  levied 
on  and  in  suit,  dated  January  1,  1907,  and 
duly  recorded  in  the  clerk's  office  of  Hopkins 
county  January  10,  1907.  The  appellees  read 
in  evidence  a  deed  executed  and  acknowl- 
edged by  W.  A.  Patrick  and  his  wife,  Ella 
Patrick,  to  the  appellees,  conveying  the  land 
in  suit,  dated  February  21,  1006,  and  duly 
filed  for  record  in  the  clerk's  office  of  Hop- 
kins county  on  December  1,  1006,  and  record- 
ed December  4,  1906l  It  was  proven  by  the 
appellees  that  W.  A.  Patrick  and  his  wife 
had  contlnuoualy  used  and  occupied  the  land 
in  suit  as  their  homestead  previous  to  the 
levy  and  up  to  and  at  the  time  of  their  sale 
to  appellees;  that  the  appellees  at  the  time 
of  the  purchase  from  Patrick  and  his  wife 
took  actual  possession  of  the  land,  and  con- 
tinued in  the  actual  possession  of  the  prem- 
ises through  their  tenants,  M.  M.  Renfroe 


*For  othn 
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and  Logan  Rlcbardson,  wbo  each  Ilred  upon 
and  occupied  the  premises  onder  rental  con- 
tract, and  made  and  gathered  a  crop  on  the 
premises,  and  that  Logan  Rlcbardson  was  on 
the  premises  at  the  date  of  the  levy  of  the 
execution  in  evidence,  and  contlmied  to  live 
on  the  place  nnder  rental  contract  until  the 
Ist  day  of  January,  1907;  that  It  was  a  part 
of  the  rental  contract  of  appellees'  tenants 
to  house  their  rent  portion  of  the  com,  cot- 
ton, and  potatoes  on  the  premises,  which 
was  done,  and  same  remained  there  housed 
on  the  premises  from  the  time  the  crops 
were  gathered  until  the  first  of  the  year 
1907,  and  until  Mrs.  Mann,  who  had  rented 
the  premises  from  the  appellees  for  1907, 
moved  there.  It  was  proven  by  appellees 
that  at  the  constable's  sale  C.  E.  Brown, 
one  of  the  appellees,  was  present  and  gave 
notice  that  the  land  ofTered  for  sale  be- 
longed to  the  appellees.  Appellant  proved 
by  his  attorney  that  "Just  before  the  land 
In  controversy  was  levied  on  I  made  In- 
quiry as  to  whether  the  land  was  In  any 
manner  occupied  by  any  person  other  than 
W.  A.  Patrick,  and  whether  or  not  the  same 
was  claimed  by  any  other  person.  I  learned 
that  W.  A.  Patrick  did  not  claim  or  occupy 
tbe  same  at  the  time  of  the  levy.  I  did  not 
learn  of  any  one  else  occupying  or  claiming 
the  same  at  the  Ume  of  said  levy  or  im- 
mediately before."  ' 

Frank  B.  Scott,  for  appellant  D.  Thorn- 
ton, for  appellees. 

LEVY,  J.  (after  stating  tbe  facts  as  above). 
Appellant's  first  and  second  assignments  of 
error  complain  of  the  action  of  the  court  in 
overruling  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  Tbe 
motion  sets  out  that  an  abstract  of  judgment 
in  favor  of  D.  M.  Osborne  &  Oo.  against 
W.  A.  Patrick  recovered  in  the  Justice  court 
of  precinct  1,  Dallas  county,  Tex.,  was  prop- 
erly and  legally  r^borded  in  Hopkins  county 
on  December  29,  1905,  and  which  was  not 
discovered  by  appellant  before  the  trial,  and 
that  the  abstract  of  Judgment  is  valid  and 
fixed  a  Hen  on  tbe  land  In  controversy. 
It  Is  an  undisputed  fact  appearing  In  tbe 
record  that  before  and  at  the  date  of  the 
filing  and  recording  of  the  abstract  of  Judg- 
ment mentioned  in  the  motion  the  land  In 
controversy  was  the  homestead  of  W.  A. 
Patrick  and  bis  wife,  and  continued  to  be 
their  homestead,  without  interruption  or 
abandonment  on  their  part,  to  the  very  day 
of  the  sale  of  the  premises  by  them  to  the 
appellees.  It  is  a  settled  rule  of  law  In 
this  state  that  a  judgment  lien  does  not  ex- 
tend or  attach  to  the  homestead  of  the  Judg- 
ment debtor  as  long  as  the  property  remains 
the  homestead.  The  Judgment  lien  would 
attach  only  when  the  property  ceases  to  be 
tbe  homestead,  and  remains  the  property  of 
the  Judgment  debtor.  Marks  v.  Bell,  10 
Tex.  Civ.  App.  687,  31  S.  W.  689.  Because 
of  the  proof  that  the  property  was  the  home- 


stekd  of  tbe  Judgment  debtor,  and  never 
ceased  to  be  the  homestead  to  the  date  of 
the  sale  to  appellees,  and  no  contest  to  this 
evidence  appearing  in  the  motion  or  record, 
the  refusal  to  grant  a  new  trial  to  enable 
the  introduction  In  evidence  of  the  recorded 
abstract  of  Judgment  could  not  be  ruled  to 
operate  as  prejudicial  or  reversible  error, 
because  such  evidence  would  not  affect  tbe 
result  of  the  suit  The  first  and  second  as- 
signments of  error  are  therefore  overruled. 

By  the  remaining  assignments  of  error  it 
Is  complained  of  the  sufficiency  of  the  evi- 
dence to  establish  actual  possession  of  the 
premises  at  the  time  of  the  levy  of  the 
execution,  either  by  appellees  themselves  or 
through  tenants.  We  think  the  evidence  in 
the  record  supports  the  findings  involved  in 
the  general  finding  of  the  trial  court  that 
appellees,  by  tenants,  were  In  actual  pos- 
BCBslon  and  occupancy  of  the  premises  in 
suit  at  the  time  of  the  levy  of  the  execu- 
tion, and  that  such  actual  possession .  at 
the  time  of  the  levy  of  the  execution 
was  sufficient  to  give  notice  of  appellees' 
ownership  of  the  land.  There  is  no  ques- 
tion made  as  to  the  proof  that  Renfroe  was 
a  tenant  of  the  appellees  in  actual  iMeses- 
slon  of  the  premises.  The  precise  terms  of 
the  agreement  made  between  Renfroe,  the 
tenant  of  the  appellees,  and  Richardson,  and 
"understood  and  recognized"  by  appellees  in 
respect  to  the  premises,  are  not  defined  in 
the  evidence;  but  the  course  of  dealing  be- 
tween the  parties  with  respect  to  the  prem- 
ises and  its  use  and  occupancy  tends  to  show 
that  it  was  the  intention  of  the  parties  to 
make  a  new  relationship  in  respect  to  the 
premises.  The  act  of  Richardson  and  Ren- 
froe after  the  agveement  between  themselves 
al)out  the  premises  are  consistent  with  the 
condtiBlon  that  Renfroe  transferred  and  part- 
ed with  all  of  his  Interest  in  the  rented  prem- 
ises to  Richardson  for  Richardson's  service 
in  finishing  gathering  the  crop  on  the  place, 
and  this  with  the  appellees'  consent  Ren- 
froe left  the  country,  and  vacated  the  prem- 
ises and  surrendered  the  rental  contract  to 
Richardson,  and  Richardson  exclusively  oc- 
cupied and  used  the  house  and  premises 
from  that  time  in  September,  prior  to  tbe 
levy,  until  January  1st  following,  under  the 
terms  of  the  original  rental  contract  made 
by  the  appellees  with  Renfroe,  and  the  ap- 
pellees so  "understood  and  recognized."  This 
evidence  would  supi)ort  the  finding  that  Ren- 
froe transferred-  and  parted  with  all  his  right 
under  the  rental  contract  to  Richardson,  and 
that  Richardson  took  all  the  interest  of 
Renfroe  in  tbe  rented  premises  and  occupied 
tbe  same  as  the  tenant  of  the  appellees,  and 
that  the  appellees  agreed  to  the  transfer  or 
substitution  of  tenants.  Even  bad  the  evi- 
dence established  that  Rlcbardson  was  mere- 
ly an  employ^  or  hired  man  of  tbe  tenant 
Renfroe,  staying  on  the  place  and  taking 
care  of  tbe  crop  and  the  place  for  bim,  as 
argued,  yet  this  relationship  would  not  ao 


Digitized  by  V^OOQ  IC 


Tex.) 


WRIGHT  V.  COUCH. 


321 


Interrupt  or  be  InconBtstent  with  or  show  an 
abandonment  of  the  tenancy  relation  of  Ren- 
froe  and  appellees  as  could  be  regarded  as 
Insufacient  to  affect  with  notice  of  appellees' 
ownership  of  the  land.  As  to  the  appellees, 
the  legal  consequence  ia  that  Renfroe  was 
still  In  possession  and  use  of  the  premises 
as  tenant  of  the  appellees,  notwithstanding 
he  had  hired  or  employed  Richardson  to  stay 
on  the  place  and  take  care  of  the  same  for 
him.  In  a  suit  by  the  appellees  against 
Richardson  to  subject  him  to  liability  for 
the  rent  of  Renfroe,  It  might  be  successfully 
defended  by  Richardson  on  the  grounds  that 
he  was  occupying  the  premises  merely  as  an 
«mploy4,  of  Renfroe.  We  suggest,  however, 
that,  considered  on  the  question  of  notice 
and  the  sufficiency  of  the  circumstances  to 
affect  with  notice,  we  are  not  prepared  to 
rale  that  merely  because  Richardson's  occu- 
pancy of  the  premises  was  as  an  employ^  of 
Renfroe,  the  tenant  of  appellees,  the  plain- 
tiff In  execution  in  legal  consequence  was 
an  innocent  purchaser  unaffected  with  notice 
of  the  ownership  of  the  land.  Such  charac- 
ter of  occupancy,  as  well  as  relationship, 
might  be  a  sufficient  circumstance  and  the 
means  and  reasonable  information  to  put  a 
person  upon  inquiry  as  to  the  title  under 
which  he  holds  the  premises. 
The  case  was  ordered  affirmed. 


HILLMAN  V.  GALLIGHER  et  al. 

<Coart  of  Civil  Appeals  of  Texas.     Oct.  22, 

1908.) 

Appeal  ano   Erbob   (S  387*)— Pbocekoings 

FOB   TBANBTEB— FlLIMG   OF   ApPEAL  BOND— 
TiMK 

Sayles'  Ann.  Civ.  St.  1897,  art.  1387,  re- 
quires the  appeal  bond  to  be  filed  within  20  days 
after  notice  of  appeal  is  given  if  the  term  of 
court  may  by  law  continue  for  more  than  eight 
weeks  and  appellant  resides  in  the  county,  and 
by  Acta  1907,  p.  198,  c.  100,  a  term  of  the  dis- 
trict court  in  Bowie  connty  may  continue  loneer 
than  eight  weeks,  if  necessary.  Appellant  resided 
in  Bowie  conn^.  Notice  of  appeal  was  given 
December  20th,  but  an  anpeal  bond  was  not  filed 
until  Febmary  19th,  60  days  thereafter.  Eeld, 
that  the  filing  of  the  bond  within  the  required 
time  was  essential  to  give  the  Court  of  Civil 
Appeals  Jurisdiction,  and  the  appeal  must  he  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  i  2003 ;  Dec  Dig.  i  387.*] 

Appeal  from  District  Court,  Bowie  Coun- 
ty; P.  A.  Turner,  Judge. 

Action  between  J.  W.  Hillman  and  Dan 
Galligber  and  others.  From  a  Judgment, 
Elllman  appealed.    Appeal  dismissed. 

J.  W.  Hillman,  in  pro.  per.  Hart,  Ma- 
baffey  &  Thomas,  for  appellees. 

WILLSON,  C.  J.  The  case  la  before  us 
on  a  motion  by  appellee  to  dismiss  the  ap- 
peal, on  the  ground  that,  because  of  the  fail- 
ure of  appellant  to  perfect  his  appeal  by 


filing  an  appeal  bond  within  the  time  per- 
mitted by  law,  this  court  has  not  acquired 
the  power  to  hear  and  determine  it  It  ap- 
pears that  the  Judgment  appealed  from  was 
rendered  on  the  17th  day  of  December,  1907, 
and  that  the  Judgment  overruling  appel- 
lant's motion  for  a  new  trial  was  rendered 
December  20,  1907,  when  he  gave  notice  of 
appeal.  The  term  of  the  court  at  which  the 
cause  was  tried  commenced  December  2, 
1907,  and  ended  January  SO,  1908,  having 
lasted  by  authority  of  law  (Acts  1907,  p.  198, 
c.  100)  longer  than  eight  weeks.  It  further 
appears  that  appellant  at  the  time  of  the 
trial  was  a  resident  of  Bowie  county,  where 
the  cause  was  tried. 

The  motion  must  be  sustained.  Under  the 
law  the  term  of  the  court  might  have  con- 
tinued, and  in  fact  did  continue,  for  a  period 
longer  than  eight  weeks.  Appellant,  being 
a  resident  of  the  county  where  the  cause 
was  tried,  was  required  to  perfect  his  ap- 
peal by  filing  an  appeal  bond  within  20  days 
after  the  date  of  the  notice  given  by  him  of 
an  appeal.  Sayles'  Ann.  Civ.  St.  1897,  art 
1387.  The  bond  was  not  filed  untU  the  19th 
day  of  February,  1908,  or  on  the  sixtieth 
day  after  the  notice  of  appeal  was  given. 
The  filing  of  the  bond  within  the  time  ver- 
mitted  by  law  was  necessary  to  confer  juris- 
diction of  the  appeal  on  this  court.  Sanger 
r.  Burke  (Trac.  Civ.  App.)  44  S.  W.  871; 
National  Bank  v.  Carper  (Tex.  Civ.  App.)  07 
S.  W.  192. 

Necessarily,  therefore,  the  appeal  most  be 
dismissed. 


WRIGHT  et  al.  v.  COUCH. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  24,  1908. 
Rehearing  Denied  Nov.  14,  1908.) 

1.  Husband  and  Wife  (§  23%*)— Liabili- 
ties OF  Husband. 

Where  a  piano  purchased  by  the  wife  was 
delivered  at  the  home  of  her  husband  and  her- 
self, and  the  husband  did  not  repudiate  the  con- 
tract or  offer  to  return  the  piano,  but  refused 
to  do  so  and  forbade  the  seller  to  remove  it, 
the  husband  ratified  the  contract,  and  was  liable. 
[E^  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  i  147  ;  Dec.  Dig.  §  23V6.*J 

2.  Husband  and  Wife  (§  86*)- Disabilities 
OF  CovERTUBE— Contracts. 

A  wife  is  not  personally  liable  for  a  piano 
not  purchased  for  her  separate  estate. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  EHg.  I  342 ;  Dec.  Dig.  §  86.*] 

Error  from  Collin  County  Court;  John 
Church,  Judge. 

Action  by  J.  T.  Couch  against  J.  E.  Wright 
and  his  wife,  S.  B.  Wright.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Judg- 
ment atfirmed  as  to  J.  E.  Wright  and  revers- 
ed and  rendered  as  to  S.  E.  Wright 

R.  C.  Merrltt,  for  plaintiffs  In  error.  J. 
B.  Oough,  for  defendant  In  error. 
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RAINET,  C.  J.  The  defendant  in  error 
sued  plaintiffs  In  error  to  recover  on  a  note 
executed  by  Mrs.  S.  E.  Wright,  wife  of  J. 
E.  Wright,  given  for  one  piano.  The  peti- 
tion alleged  that  Mrs.  Wright  was  the  agent 
of  her  husband,  and  represented  that  be 
would  also  sign  the  note ;  that  he  had  never 
repudiated  the  contract;  had  accepted  the 
piano,  and  thereby  became  bound,  etc.  A 
lien  on  the  piano  was  alleged  and  foreclosure 
thereon  prayed  for.  Defendant  pleaded  cover- 
ture of  Mrs.  Wright,  general  denial.  J.  E. 
Wright  pleaded  non  est  factum,  In  that  he  had 
not  signed  the  note  and  had  never  authoriz- 
ed the  signing  of  same.  A  trial  before  the 
court  without  a  Jury  resulted  in  a  Judgment 
against  both  appellants  as  prayed  for,  and 
the  case  Is  here. on  ai^>eal. 

The  evidence  warranted  the  Judgment 
against  J.  E.  Wright  and  the  foreclosure  of 
the  lien  on  the  piano.  The  piano  was  de- 
livered at  the  house  of  J.  E.  Wright  to  his 
wife,  where  It  has  ever  since  remained. 
Wright  never  repudiated  the  contract  or  of- 
fered to  return  the  piano,  but,  on  the  other 
hand,  refused  to  return  It,  and  forbid  the 
defendant  in  error  from  removing  it  from 
Ills  house.  The  testimony  shows  tliat  Wright 
accepted  and' ratified  the  contract  In  Wal- 
ling V.  Hannig,  73  Tex.  580,  11  S.  W.  B47, 
a  case  Involving  the  principles  here  involved. 
Judge  Stayton  says:  "Marriage  alone  con- 
fers on  the  wife  an  agency  under  which  she 
may  buy  necessaries  for  herself  and  chlldr^i 
if  her  husband  fails  to  do  so,  but  a  further 
agency  may  be  presumed  from  the  conduct  of 
the  parties" — and  then  quotes  from  a  distin- 
guished English  Judge  as  follows:  "When  a 
husband  is  living  In  the  same  house  with  his 
wife,  he  Is  liable  to  any  extent  for  goods 
which  he  permits  her  to  receive  there.  She 
is  considered  as  his  agent,  and  the  law  im- 
plies a  promise  on  his  part  to  pay  the  value. 
If  they  are  not  cohabiting,  then  he  is  in  gen- 
eral only  liable  for  such  necessaries  as  from 
bis  situation  In  life  It  is  his  duty  to  supply 
her.  But,  even  when  they  are  parted.  If  the 
husband  has  any  control  over  goods  Improvl- 
dently  ordered  by  the  wife  so  as  to  have  It 
In  his  power  to  return  them  to  the  vendor, 
and  he  does  not  return  them  or  cause  them 
to  be  returned,  lie  adopts  her  act  and  ren- 
ders himself  answerable."  He  then  proceeds: 
"The  evidence  shows  that  the  goods  w«re 
used  In  his  house  for  more  than  a  year,  and, 
after  he  was  fully  advised  that  they  had  been 
bought  by  his  wife  on  a  credit,  he  failed  to 
return  them  or  to  offer  to  return  them,  un- 
less upon  condition  that  appellee  would  re- 
turn the  partial  payments  on  the  bill." 

This  settles  the  case  against  plaintiff  in 
error  J.  E.  Wright,  and  the  Judgment  as  to 
liim  is  affirmed.  The  Judgment  against  Mrs. 
S.  E.  Wright  is  a  personal  one,  and  in  that 
respect  It  Is  error;  she  being  a  married 
woman.    Under  the  facts  shown  she  was  not 


p^aonally  liable,  and  the  Judgment  as  to 
her  personal  liability  la  reversed  and  judg- 
ment here  rendered  In  her  favor.  In  all 
other  respects  the  Judgment  1b  afllrmed. 


McMAHON  V.  McDONAL,D  et  aLf 

(Court  of  Civil  Appeals  of  Texas.    Oct  14,  190S. 

Rehearing  Denied  Nov.  18,  1908.) 

1.  Tbgspass    to    Tbt   Tttls   (I    44*)  —  jttbt 
Questions. 

Wbetlier  land  involved  in  trespass  to  try  ti- 
tle was  deeded  to  one  under  whom  defendants 
claim  held,  under  the  evidence,  a  jury  Question. 
[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  S  66 ;  Dec.  Dig.  S  44.*] 

2.  Trespass  to  Tbt  Tnut  (j  39*)— Evidbhce 
— Incomplete  Chain  of  Title. 

In  trespass  to  try  title  it  was  proper  to 
admit  a  cham  of  title,  thoogn  no  deeds  connect- 
ing it  with  the  original  grantees  were  shown, 
where  there  were  circumstances  tending  to  com- 
plete the  cham. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  TiUe,  Cent  Dig.  8  57 ;  Dec.  Dig.  f  39.*] 
8.  Evidence  (|  372*)— Old  Deeds— Recitals. 
Recitals  of  a  deed  26  years  old  were  admis- 
aible,  along  with  other  circumstances,  to  estab- 
lish defendants'  chain  of  title. 

[E3d.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S  1613 ;  Dec.  Dig.  $  372.*] 

4.  Deeds  (j  207*)— Execution— Evidkncb. 

Execution  of  a  deed  may  I>e  shown  by  dr- 
cnmstances. 

[Ed.  Note^— For  otlier  cases,  see  Deeds,  Cent 
Dig.  S  615 ;  Dec.  Dig.  S  207.*] 

6.  Tkespass  to  Tbt  Txtlb  (S  39*)— Evidence 

— Admissibilitt. 

A  schedule  of  property,  attached  to  an  ■■- 
Bignment  to  secure  creditors,  including  an  item 
"640  acres  of  land  in  Liberty  county  patented 
to  I.  S.  Fields  conveyed  to"  assignor,  was  proper- 
ly admitted  in  evidence  in  trespcws  to  try  title 
as  part  of  defendants'  case,  they  claiming  und^r 
the  assignee,  since  the  land  passed  to  the  as- 
signee wnetber  sufficiently  descril>ed  or  not       , 

[EM.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Dec.  Dig.  t  89.*] 

Appeal  from  District  Court,  Liberty  Coun- 
ty;  L.  B.  Hlghtower,  Judge. 

Trespass  to  try  title  by  P.  E.  McMahon 
against  Roderick  McDonald  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Baldwin  &  Christian,  for  appellant  L>.  B. 
Moody,  for  appelleea 

FLY,  J.  This  is  an  action  of  trespass  to 
try  title  to  663  acres  of  land,  a  part  of  the 
Isaiah  S.  Fields  survey.  The  cause  was  tried 
by  Jury,  and  resulted  in  a  verdict  and 
Judgment  for  appellees  for  the  land. 

It  was  proved  that  a  league  of  land  bad 
been  granted  Isaiah  Fields  and  his  wife.  Sarah 
Fields,  and  that  the  land  in  controversy  Is 
a  part  of  that  grant  They  died  leaving 
six  heirs,  and  appellant  claims  the  land 
through  deeds  from  some  of  those  heirs  or 
their  children,  and  proved  title  to  a  portion 
of  land,  unless  there  was  evidence  that  the 
land  had   been   sold  by  Isaiah   and   Sarali 
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Fields.  This  was  the  claim  of  appellees,  and 
they  relied  on  circumstances  to  proire  it,  be- 
ing unable  to  produce  a  deed  from  the  orig- 
inal grantors,  or  a  deed  from  their  vendee 
Allen,  Poole  &  Co.,  through  whom  appellees 
claim.  Attached  to  a  deed  of  assignment, 
made  by  Allen,  Foole  &  Co.  to  B.  A.  Shep- 
herd to  secure  their  creditors,  was  a  schedule  - 
of  assets,  in  which  appeared  640  acres  In 
Liberty  county,  "patented  to  I.  S.  Fields, 
conveyed  to  Allen,  Poole  &  Co."  That  deed 
was  recorded  on  October  2,  1874.  In  July, 
1881,  a  deed  was  made  by  the  assi^ees  to 
William  P.  Balllnger,  conveying  640  acres 
of  land  out  of  the  I.  8.  Fields  survey,  de- 
scribing the  640  acres  by  metes  and  bounds. 
In  that  deed  it  was  recited  that  the  land  con- 
veyed was  the  same  "conveyed  by  I.  S.  Fields 
to  Rosena  Menard  by  deed  dated  May  16, 
1840,  and  from  Emma  O.  Menard  to  Allen, 
Poole  &  Go.  by  deed  dated  January  21,  1871," 
The  records  of  deeds  of  Liberty  county  were 
destroyed  by  fire  in  the  year  1874.  Appellees 
used  due  diligence  In  searching  for  the  deeds 
from  Isaiah  Fields  to  Rosena  Menard  and 
from  Emma  O.  Menard  to  Allen,  Poole  &  Co., 
but  they  could  not  be  found.  Emma  O.  Men- 
ard was  the  only  <Aild  of  Peter  and  Rosena 
Menard,  and  when  they  died  she  inherited 
all  of  their  property.  The  evidence  showed, 
without  contradiction,  that  the  land  in  con- 
troversy was  assessed  for  taxation  by  P. 
Menard,  -the  husband  of  Rosena  Menard,  in 
1854,  and  that  it  was  so  assessed  every  year 
from  that  time  by  said  P.  Menard  or  those 
claiming  under  him,  including  appellees.  No 
claim  was  shown  to  have  been  made  by  the 
heirs  of  Isaiah  Fields  to  the  land  until  Janu- 
ary 19,  1906,  when  Tompkins,  their  attorney 
in  fact,  executed  a  deed  to  appellant  to  a 
part  of  the  land.  The  suit  was  instituted  on 
January  26,  1907. 

The  court  instructed  the  Jury  as  follows: 
"You  are  charged  that,  unless  you  can  pre- 
sume a  deed  from  Isaiah  S.  Fields  to  Rosena 
Menard  after  considering  and  weighing  all  the 
relevant  facts  and  circumstances  In  evidence 
in  this  case,  and  applying  the  law  given  you  to 
that  feature  of  the  case,  then  you  are  charged 
that  the  plaintiff  is  entitled  to  recover  all  the 
land  in  controversy,  except  the  one-flfth  in- 
terest which  the  plaintiff  admits  defendant 
is  entitled  to,  and  the  proof  shows  such  in- 
terest was  conveyed  by  the  Stevens  heirs 
through  their  attorney  in  fact,  Silas  M.  John- 
son to .  But  if,  following  the  instruc- 
tions hereinafter  given  you  as  applicable  to 
the  question  of  presumption  of  a  grant, 
yon  presume  Isaiah  S.  Fields,  on  May  16, 1849, 
did  execute  a  deed  to  said  Rosena  Menard 
to  the  land  in  controversy,  then  your  verdict 
should  be  for  the  defendant  And,  in  deter- 
mining the  question  as  to  whether  or  not 
the  jury  can  presume  a  grant  from  Isaiah  S. 
Fields  to  Rosena  Menard,  you  will  consider 
and  weigh  all  the  relevant  facts  and  circum- 
stances in  evidence;  and,  if  yon  find  that 
from  the  relevant  facts  and  circumstances  in 


evidence  it  is  more  reasonably  probable  that 
Isaiah  S.  Fields  did,  on  the  15th  day  of  May, 
1849,  execute  a  deed  to  Rosena  Menard  to  the 
land  in  controversy  than  that  he  did  not  exe- 
cute such  a  deed,  then  the  Jury  are  at  liber- 
ty to  presume  and  find  that  such  a  deed 
was  executed.  But  if  you  do  not  find  that  it  Is 
more  reasonably  probable  that  Isaiah  S.  Fields 
did  execute  such  a  deed  than  that  he  did  not, 
then  you  are  at  liberty  to  presume  such  a 
deed,  and  in  such  case  you  will  return  a  ver- 
dict for  the  plaintiff  for  ail  the  land  sued  for, 
except  the  one-flfth  interest  of  the  Stevens 
heirs,  which  is  admitted  to  be  in  the  defend- 
ant, and  as  to  which,  should  you  find  against 
the  presumption  of  a  deed  from  Isaiah  S. 
Fields  to  Rosena  Menard,  you  will  return 
a  verdict  for  the  defendant" 

It  is  claimed  by  appellant  that  the  ccnrt 
committed  fundamental  error  in  submitting 
the  case  to  the  Jury,  because  all  the  evi- 
dence was  documentary,  and  it  was  the  duty 
of  the  court  to  decide  as  to  the  legal  effect 
of  the  evidence  and  Instruct  a  verdict  for  one 
party  or  the  other  In  consonance  with  such 
decision.  The  claim  cannot  be  sustained. 
The  recitations  in  the  deed  to  Balllnger  as 
to  certain  transfers,  the  lack  of  evidence 
to  show  any  claim  to  the  land,  or  any  act 
of  ownership,  by  those  under  whom  appel- 
lant claims  from  1849  until  1906,  the  assess- 
ment of  the  property  for  taxation  by  those 
under  whom  appellees  claim  continuously 
from  1852  to  the  time  of  trial,  constituted 
circumstances  that  were  sufficient  to  raise 
the  issue  as  to  whether  the  original  grantees 
conveyed  the  land  to  Rosena  Menard,  and 
the  issue  was  properly  submitted  to  the  Jury. 
The  objection  to  the  admission  In  evidence 
of  the  deed  of  assignment  made  by  Allen, 
Poole  &  Co.,  and  the  assignees'  deed  to  W. 
P.  Balllnger,  and  the  chain  of  title  there- 
under to  appellees,  on  the  ground  that,  no 
deed  being  shown  from  the  original  gran- 
tees to  any  one  under  whom  an>«llees  claim- 
ed, the  whole  of  the  evidence  was  Inadmis- 
sible, cannot  be  sustained.  As  before  stated, 
there  were  circumstances  tending  to  indicate 
that  a  deed  had  been  made  by  Isaiah  S.  Fields 
to  Rosena  Menard,  as  recited  in  the  deed  by 
the  assignees  to  W.  P.  Balllnger,  and  the 
court  properly  allowed  all  the  facts  to  go  be- 
fore the  Jury.  The  deed  containing,  the  rec- 
itations In  question  was  26  years  old,  and 
the  recitals  were  admissible  as  a  circum- 
stance which,  taken  with  other  circumstances, 
might  show  that  the  original  grantees  of  the 
land  had  parted  with  the  title.  That  the 
execution  of  a  deed  may  be  established  by 
circumstances  Is  the  settled  doctrine  in  this 
state.  Bounds  v.  Little,  76  Tex.  316,  12  S. 
W.  1109;  Walker  v.  Caradine,  78  Tex.  489, 
15  S.  W.  31;  Sydnor  v.  Real  Est  Ass'n 
(Tex.  Civ.  App.)  94  S.  W.  451;  Hirsch  v. 
Patton  (Tex.  Civ.  App.)  108  S.  W.  1015. 
The  case  of  Brewer  v.  Cochran  (Tex.  Civ. 
App.)  99  S.  W.  1033,  is  very  similar  to  this, 
and  the  court  discussed  the  facts  as  follows: 
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"The  clrctunBtances  relied  upon  were  open 
and  notorlons  assertion  and  claim  of  owner- 
ship by  Roberts  and  those  claiming  under 
him,  from  the  date  of  Roberts'  deeds  in  1869 
down  to  the  present  time,  together  with  pay- 
ment of  taxes.  No  actual  possession  was 
shown  In  any  of  the  parties,  plaintiffs  or 
defendant  or  his  vendors,  bnt  It  was  shown 
that  the  land  was  wild  and  unimproved  land." 
There  were  recitals  in  Roberts'  deeds  to  tbe 
eflTect  that  the  land  had  been  conveyed  by 
parties  owning  to  other  parties,  and  the  court, 
after  discuBSing  the  effect  of  successive  trans- 
fers as  tending  to  show  claim  of  title  to 
the  land  for  many  years,  said:  "The  re- 
citals in  the  deed  admitted  In  evidence  go  on- 
ly a  step  further,  and  show  a  claim  by  Rob- 
erts that  he  had  title  from  a  certain  source, 
the  execution  of  the  deeds.  In  and  of  Itself, 
showing  a  claim  of  title.  The  recitals  were 
not  offered  nor  admitted  as  direct  evidence 
of  execution  of  the  recited  deeds,  but  only  as 
a  circumstance  showing  a  claim  by  Roberts 
made  as  early  as  1S60,  nearly  40  years  ago, 
as  explanatory  of  his  claim  of  title  In  himself, 
that  the  Brewers  had  conveyed  It  to  him." 
The  recitals  were  held  to  be  proper  evidence, 
and  the  judgment  was  affirmed,  and  a  writ 
of  error  refused  by  the  Supreme  Court 

The  court  did  not  err  In  admitting  in  evi- 
dence the  schedule  of  property  attached  to 
the  deed  of  assignment  The  description 
of  the  land  therein  may  have  been  vague  and 
uncertain;  but  if  Allen,  Poole  &  Co.  owned 
any  land  In  the  Fields  grant  it  passed  by 
the  deed  to  the  assignees  whether  it  was 
Bufflclently  described  or  not 

The  charge  of  the  court  is  not  open  to  the 
criticisms  urged  against  it  under  the  fifth 
and  sixth  assignments  of  error. 

The  second  sijeclal  charge  given  by  the 
court  was  not  on  the  weight  of  the  evidence, 
and  was  not  calculated  to  mislead  the  jury. 

No  error  has  been  Indicated  by  appellant 
necessitating  a  reversal  of  the  judgment 
and  It  Is  therefore  affirmed. 


LANE  V.   GENERAL  ACCIDENT  INS.  CO. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  14,  1908. 

Rehearing  Denied  Nov.  18,  1908.) 

1.  Insurance  (5  675*)— Actions  on  Policy— 
Recovery  —  FENiXTiES— Attobney's  Fees- 
Statutes. 

The  statute  authorizing  a  recovery  of  12  per 
cent,  damages  and  attorney's  fees  where  a  "life 
or  health 'insurance  company"  fails  to  pay  the 
policy  docs  not  apply  to  accident  insurance. 

[Ed.   Note.— For  other  cases,  see   Insurance, 
Cent.  Dig.  |  1806 ;  Dec.  Dig.  8  675.*]     . 

2.  Courts  (J  121*)— JuBisnicrioN  —  Amount 

IN    CONTROVEBSY. 

Where,  in  an  action  in  the  district  court  on 
an  insurance  policy,  the  petition  demanded  judg- 
ment for  $500  and  attorney's  fees  and  12  per 
cent,  damaees,  and  there  was  no  plea  or  excep- 
tion attackmg  the  jurisdiction  oi  the  court  or 
suggesting  that  a  judgment  could  not  be  rendered 


for  the  attorney's  fees  and  the  damages,  the 
amount  ^in  controversy  exceeded  $500,  so  that 
the  court  had  jurisdiction,  though  attorney's  feet 
and  damages  were  not  proper  claims. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §9  413^26;  Dec  Dig.  S  121.»] 

3.  Insurance  (J  531*)— Accident  iNSunANc* 

— CONTBACT  —  CONSTEUCTION  —  RiBKS    AKD 

Causes  of  Loss. 

Where  one  insured  as  a  sheep  farmer  against 
accident  by  a  policy  classifying  as  more  hazard- 
ous the  occupation  of  a  hunter,  and  stimulating 
that,  where  an  injury  occurred  while  doing  an; 
act  pertaining  to  any  occupation  elassi&ed  as 
more  hazardous,  the  liability  of  insurer  should 
be  for  such  part  of  the  principal  as  the  premium 
paid  would  purchase  at  the  rates  fixed  for  such 
more  hazardous  occupation,  was  killed  while 
hunting  for  recreation,  insurer  was  liable  only  to 
the  Indemnity  provided  for  the  occupation  of  a 
hunter. 

lEH.  Note. — For  other  cases,  see  InBuranoe, 
Cent  Dig.  f  1318;  Dec.  Dig.  f  531.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  J.  Ik  Camp,  Judge. 

Action  by  Clara  Alma  Lane  against  the 
General  Accident  Insurance  Company.  From 
a  judgment  granting  Insufflcient  relief,  plain- 
tiff appeals.     Affirmed. 

Swearlngen  &  Tayloe,  for  appellant  Don 
A.  Bliss,  for  appellee. 

FLX,  J.  Appellant  Instituted  suit  In  one  of 
the  district  courts  of  Bexar  county  against 
appellee  on  an  accident  Insurance  policy  Is- 
sued by  appellee  to  her  husband,  Ik>ula  V.  B. 
Lane,  who  had  been  killed  by  the  accidental 
discharge  of  a  gun  In  the  hands  of  another. 
The  suit  was  for  the  sum  of  $500  insurance, 
$200  attorney's  fees,  and  the  sum  of  12  per 
cent  as  a  penalty  for  failure  to  pay  the 
amount  of  the  policy.  Appellee  admitted  the 
execution  of  the  policy,  but  claimed  that  only 
$100  was  due  because  deceased  was  killed 
while  bunting,  which  was  an  act  pertaining 
to  the  occupation  of  a  hunter,  and  that  more 
than  that  sum  could  not  be  recovered  under 
the  terms  of  the  policy.  The  court  Instructed 
a  verdict  for  $100. 

The  first  question  that  arises  Is:  Did  the 
district  court  have  jurisdiction  of  the  amount 
In  controversy?  It  Is  the  contention  of  ap- 
pellee that  as  this  suit  Is  one  on  an  accident 
policy,  appellant  could  not,  under  the  law, 
recover  more  than  $500  and  interest  and  that 
the  mere  statement  of  attorney's  fees  and  ap- 
peal could  not  give  jurisdiction  to  the  court: 
the  actual  amount  In  controversy  being  $000. 
Their  contention  Is  based  on  the  prt^iosition 
that  penalties  and  attorney's  fees  can  only 
be  recovered  against  health  and  life  insur- 
ance companies  for  failure  or  refusal  to  pay 
the  amount  of  policies  by  reason  of  direct 
statutory  provision  therefor,  and,  there  be- 
ing no  provision  in  the  laws  of  Texas  as  to 
penalties  against  accident  insurance  compa- 
nies, such  penalties  cannot  be  collected,  and 
allegations  In  regard  to  such  penalties  and 
attorney's  fees  cannot  be  used  to  give  jurls- 
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diction  to  a  court  wblcb  otherwise  would  not 
have  it  It  la  undoubtedly  true  tbat  the  dis- 
trict court  bad  no  jurisdiction  of  the  prin- 
cipal amount  in  controversy,  whlcb  did  not 
exceed  $500,  and  unless  appellant  was  author- 
ized under  the  statute  to  recover  attorney's 
fees  or  a  penalty,  or  unless  the  mere  allega- 
tion of  a  claim  for  such  fees  and  penalty  gave 
the  court  jurisdiction  over  a  matter  of  whlcb 
It  otherwise  had  no  Jurisdiction,  the  cause 
sbould  have  been  dismissed.  The  statute  per- 
mitting the  recovery  of  i)enaltle8  against  in- 
surance companies  is  as  follows:  "In  all 
cases  where  a  loss  occurs  and  the  life  or 
bealth  insurance  company  liable  therefor 
shall  fall  to  pay  the  same  within  the  time 
specified  in  the  policy,  after  demand  made 
therefor,  such  company  shall  be  liable  to 
pay  the  holder  of  such  policy,  in  addition  to 
the  amount  of  the  loss,  twelve  per  cent,  dam- 
ages on  the  amount  of  such  loss,  together 
with  all  reasonable  attorney's  fees  for  the 
prosecution  and  collection  of  such  loss."  By 
the  terms  of  that  statute  the  recovery  of  pen- 
alties Is  permitted  against  none  but  "Ufe  or 
bealth  Insurance"  companies;  and  It  has 
been  held  that  such  penalties  cannot  be  re- 
covered against  accident  Insurance  corn- 
pan  le&  Insurance  Co.  v.  Parker,  30  Tex.  Civ. 
App.  521,  72  S.  W.  621;  Insurance  Co.  v. 
Wade  CTex.  Civ.  App.)  89  &  W.  877;  Insur- 
ance Co.  V.  Parker,  96  Tex.  287,  72  S.  W. 
168,  680,  621.  It  was  not  intimated,  by  plea 
or  otherwise,  that  the  penalty  and  attorney's 
fees  were  fraudulently  Inserted  in  the  peti- 
tion for  the  purpose  of  giving  jurisdiction 
to  the  district  court,  but,  on  the  other  hand, 
it  Is  apparent  that  It  was  a  bona  fide  claim 
for  the  whole  sum  sued  for  and  It  was  fully 
acquiesced  In  by  the  appellee,  not  even  a  gen- 
eral demurrer  being  urged  to  the  petition. 
It  has  l>een  held  by  the  Supreme  Court  that, 
where  jurisdiction  is  sought  to  be  cMiferred 
by  allegation  as  to  matters  which  could  not 
be  recovered.  In  order  to  raise  the  question 
of  fraud  in  such  allegations,  the  defendant 
must  allege  it  and  prove  It,  unless  it  is  ap- 
parent from  the  pleadings  themselves  that 
a  fraud  on  the  jurisdiction  is  sought  to  b« 
perpetrated.  Dwyer  v.  Bassett,  63  Tex.  274; 
Roper  V.  Brady,  80  Tex.  588,  16  S.  W.  434, 
Hoffman  v.  Building  &  Loan  Ass'n,  85  Tex. 
409,  22  S.  W.  154.  Without  any  plea  or  ex- 
ception attacking  the  jurisdiction  of  the 
court,  or  suggesting  that  a  Judgment  could 
not  be  rendered  for  the  penalty  and  attor- 
ney's fees,  the  court  had  Jurisdiction,  even 
though  under  the  law  the  penalty  or  fees 
were  not  proper  claims  against  appellee.  It 
could  interpose  a  defense  to  those  claims  or 
not  as  it  might  choose,  and,  not  having  in- 
voked the  action  of  the  court  thereon,  It  can- 
not now  be  beard  to  say  that  tbey  are  not 
proper  claims  against  It  and  thereby  destroy 
the  Jurisdiction  of  the  court  The  penalty 
and  attorney's  fees  were  sued  for  and  unob- 
jected to  remained  a  part  of  the  amount  in 
controversy.     We   therefore   bold  that  the 


trial   court   had  jurisdiction   of  the   cause. 

It  was  proven,  without  contradiction,  that 
the  deceased  was  bunting  at  the  time  that 
he  was  killed  by  the  accidental  discharge  of 
a  gun  in  the  hands  of  a  companion.  He  was 
engaged  in  hunting  as  a  mere  recreation, 
and  not  as  an  occupation.  On  the  back  of 
the  policy,  and  expressly  made  a  part  there- 
of, Is  the  following  agreement  signed  by 
Louis  y.  B.  Lane:  "I  understand  that  If  I 
contract  illness  or  am  injured,  fatally  or  oth- 
erwise, after  having  changed  my  occupation 
to  one  classified  by  this  company  as  more 
hazardous  than  that  herein  stated,  or  if  I 
am  injured  while  doing  any  act  or  thing  per- 
taining to  any  occupation  so  dasslfled,  the 
liability  of  the  company  shall  be  only  for 
such  proportion  of  the  principal  sum  or  oth- 
er indemnity  as  the  premium  paid  by  me  will 
purchase  at  the  rates  fixed  by  this  company 
for  such  more  hazardous  occupation."  It 
appeared  from  the  evidence  that  deceased 
was  insured  as  a  "sheep  farmer."  He  so 
stated  his  occupation  in  his  application  for 
Insurance,  and  that  occupation  was  classed 
as  "D"  In  the  classification  of  occupations 
made  by  the  company,  while  ttie  occupation 
of  a  "himter"  was  classed  as  "X."  Deceased 
paid  a  monthly  premium  of  $2  which  secur- 
ed an  indemnity  of  $500  for  a  "sheep  farm- 
er,"  but  which  secured  for  a  ''hunter"  an  in- 
demnity of  only  $100.  Deceased  had  not 
changed  his  occupation  when  he  was  killed 
and  was  still  engaged  In  sheep  farming,  but 
he  was  actually  engaged  In  hunting  deer 
when  he  was  shot  and  was  undoubtedy  do- 
ing an  "act  or  thing  pertaining"  to  the  oc- 
cupation of  bunting,  which  was  classified 
as  an  occupation  more  hazardous  than  that 
of  sheep  farming.  It  would  not  matter 
whether  deceased  was  acquainted  with  the 
classification  or  not  for  he  had  bound  him- 
self to  abide  by  tbe  company's  classification 
whatever  it  might  be. 

Almost  the  identical  language  used  in  the 
policy  In  this  case  was  construed  in  the  case 
of  Holiday  v.  Accident  Association,  103  Iowa, 
178,  72  N.  W.  448,  64  Am.  St  Rep.  170,  un- 
der quite  similar  facts,  and  it  was  held  that 
"the  carrying  of  the  gun  would  be  an  act 
to  be  done  in  hunting,  and  It  might  pertain 
to  bunting,  but  not  to  It  as  an  occupation." 
That  was  said  in  a  case  where  a  man  out 
hunting  was  accidentally  shot  by  tbe  dis- 
charge of  his  gun  while  be  was  getting 
through  a  barbed-wire  fence,  and  tbe  effect 
of  the  decision  was  to  destroy  the  force  and 
effect  of  the  language,  "while  performing  an 
act  pertaining  to  an  occupation  classed  as 
more  hazardous  than  the  one  under  which 
the  certificate  is  issued,"  and  to  hold  that 
a  party  must  actually  be  engaged  in  a  more 
hazardous  occupation  l>efore  the  clause  in 
question  could  have  any  effect  The  deci- 
sion is  In  the  very  teeth  of  language  that  Is 
plain  and  simple,  and  had  the  effect  of  de- 
stroying the  contract  made  by  the  parties 
and  of  substituting  therefor  one  made  by  the 
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c-ourt.  The  case  of  Union  Mat  Ace.  Ass'n 
V.  Proband,  134  111.  228,  25  N.  E.  642,  10  L. 
R.  A.  383,  23  Am.  St.  Rep.  864,  was  relied  on 
by  tbe  Iowa  court  as  snstalulng  Its  decision, 
bnt  we  do  not  think  it  does.  In  the  Illinois 
case  the  man  was  bnntlng  for  recreation,  and 
while  so  engaged  was  aocldentally  killed,  and 
tbe  Insurance  company  was  seeking  to  les- 
sen its  liability  by  a  clause  In  the  policy 
which  lessened  it  if  the  Insured  received  "an 
Injury  while  engaged  temporarily,  or  othar- 
wlse,  in  an  occupation  more  hazardous  than 
tbe  one  be  was  engaged  in  when  insured." 
The  decision  turned  on  tbe  question  as  to 
whether  the  insured  was  engaged  in  the 
occupation  of  bunting  when  killed.  The 
court  held  that  he  was  not  so  engaged,  but 
was  bunting  for  pleasure.  To  follow  the 
Iowa  case  we  would  be  compelled  to  hold 
that  there  is  no  such  thing  as  an  act  per- 
taining to  tbe  occupation  of  hunting;  for,  if 
following  wild  deer  with  guns  with  the  ex- 
pressed Intention  of  killing  them  is  not  an 
act  pertaining  to  the  occupation  of  hunting, 
there  can  be  no  such  act.  A  man  might  carry 
a  gun' without  performing  an  act  pertaining 
to  hunting,  but,  when  he  Is  on  a  bunting  ex- 
pedition and  is  engaged  in  the  very  act  of 
attempting  to  kill  a  deer  when  he  is  shot  by 
his  companion.  It  is  clear  that  bis  acts  are 
those  pertaining  to  the  occupation  of  hunt- 
ing. To  hold  otherwise  would  be  to  say  tliat 
no  one  could  perform  acts  pertaining  to  tbe 
occupation  of  a  hunter  unless  he  was  a  pro- 
fessional hunter.  We  think  such  a  position 
untenable. 
The  Judgment  will  be  aflSrmed. 


JARVIS  V.  MATSON  et  al. 

(Court  of  Civil   Appeals  of  Texas.     Oct.  31, 
1908.) 

1.  OoNTBiBunoN  (I  9*)  —  AoTioHS— Admissi- 
bility OF  Evidence. 

In  an  action  by  an  obligor  on  a  bond 
against  his  co-obligora  for  contribution,  where 
toe  notes  evidencing  plaintiff's  advancements 
were  not  signed  by  all  tne  obligors,  but  the  mon- 
ey was  used  to  discharge  the  obligation  of  all 
of  them,  parol  evidence  was  admissible  to  show 
that  plaintiff  took  the  notes  as  evidence  of  the 
transaction,  and  as  collateral  security  for  pay- 
ment of  the  money  by  the  signers  of  the  bond, 
and  that  he  did  not  look  for  payment  by  the 
signers  of  the  notes  until  he  failed  of  reimburse- 
ment by  the  bond  signers,  and  to  show  tbe  sour- 
ces of  part  payment  on  the  notes,  and  that  the 
loan  was  not  made  to  the  signers  of  the  notes 
to  discharge  their  oblijrations  under  the  bond, 
but  to  discharge  the  joint  obligations  of  all  the 
obligors. 

TEd.  Note.— For  other  cases,  see  Contribution, 
Dec.  Dig   i  9.*] 

2.  Evidence  (5  402*)— Paboi,  Evidence— Va- 
rying Terms  of  Wbitten  Instbumen^- 
Pebsons  Not  Pabties. 

Although  the  terms  of  tbe  notes  were  unam- 
biguous, the  defendants  objecting  to  the  intro- 
duction of  such  evidence,  not  being  parties  to 
tbe  notes,  the  question  of  varying  the  terms  of  a 


written  contract  by  parol  evidence  was  not  in- 
volved. 

[Ed.  Note<— For  other  cases,  see  Evidence. 
Dec.  Dig.  {  402.*] 

3.  LiKITATION   OF  ACTIONS  (J  49*)— COMPUTA- 
TION OF  Pbbiod — ^Impued  Contbacts— Con- 

TBIBUTION. 

In  suits  for  contribution,  the  right  of  action 
is  upon  the  implied  promise  to  repay,  and  limi- 
tation begins  to  run  from  tbe  date  of  each  ad- 
vancement 

[BM.  Note.— For  other  cases,  see  Idmitation  of 
Actions,  Cent.  Dig.  {  271 ;  Dec.  Dig.  i  49.*] 

4.  Limitation  of  Actions  (|  49*)— Computa- 
tion OF  Period— CoNTBiBUTioN. 

A  suit  for  contribution  was  not  barred  fay 
two  years'  limitation,  where  the  sum  was  ad- 
vanced by  plaintiff  August  26,  1903,  and  the 
original  petition  was  filed  August  22,  1905. 

[Ed.  Note. — For  other  cases,  see  Limitation]  of 
Actions,  Dec  Dig.  S  49.*] 

5.  Limitation  of  Actions  (J  196*)  —  Evi- 
dence. 

In  an  action  for  contribution  by  one  obli^ror 
against  his  co-obligors  on  a  bond,  where  it  ap- 
peared that  it  was  the  custom  of  the  obligors 
to  secure  advancements  to  meet  their  obligations, 
and  to  execute  notes  therefor  payable  in  the  fu- 
ture ;  and  that  it  was  contemplated  that  the  sums 
would  be  repaid  out  of  collections  made  from 
time  to  time,  a  note  given  plaintiff  for  his  ad- 
vancement, though  the  obligors  were  not  liable 
upon  it,  was  admissible  to  show  whether  the 
general  rule  that  limitations  begin  to  run  from 
the  date  of  advancement  was  varied  by  the  un- 
derstanding of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  I  196.*] 

6.  Limitation  of  Actions  ($  49*)— Actions 
FOB  Contbibutior. 

If  the  money  advanced  was  not  tO  be  paid 
until  some  definite  future  time,  no  cause  of  ac- 
tion for  contribution  accrued  until  such  tune. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  i  271 ;  Dec.  Dig.  {  4».*1 

7.  Payment  ff  41*)  —  Application  —  Unen- 

FOBCEABLE    DEMAND. 

In  an  action  by  one  of  several  co-obligors 
against  the  others  for  contribution,  where  plain- 
tiff had  advanced  two  separate  amounts  in  pay- 
ment of  the  joint  obligation.  If  the  earlier  of 
such  advancements  was  barred  by  limitation, 
sums,  repaid  by  defendants  to  plaintiff,  of  less 
amount  should  be  credited  thereon. 

[Ed.  Note! — For  other  cases,  see  Payment, 
Cent  Dig.  t  119;  Dec.  Dig.  {  41.*] 

Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge.      , 

Action  by  E.  Jarvls  against  J.  V.  Matson 
and  others.  From  a  judgment  for  plaintiff 
against  two  of  tbe  defendants,  and  in  favor 
of  the  other  defendants  against  plaintiff,  he 
appeals.  Reversed  and  remanded  for  a  new 
trial  as  to  all  the  defendants. 

E.  W.  Bounds  and  Yaugban  &  Hart,  for 
appellant.  Morrow  &  Smitbdeal,  for  appel- 
lees. 

TALBOT,  J.  This  is  the  second  appeal  in 
this  case.  See  94  S.  W.  1079.  The  suit  was 
filed  on  tbe  22d  day  of  August,  19(»,  by 
appellant  against  J.  V.  Matson,  J.  M.  Car- 
roll, Lee  Presby,  T.  C,  Morgan,  W,  B. 
Bounds,  Myrtle  H.  Davis,  W.  A.  Putnam,  J. 
M.  Peden,  J.  B.  Jones,  Jr.,  M.  P.  Harwood, 


*For  other  case*  tee  same  topic  and  section  NUMBSR  in  Deo.  A  Am.  Digs.  1907  to  date,  *  Raportw  ladazaa 
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and  J.  E.  Clonch.  It  Is  alleged,  In  substance, 
that  tbe  plaintiff  and  the  defendants,  on  the 
21st  day  of  October,  1902,  executed  a  writ- 
ten contract  or  bond,  payable  to  one  B.  H. 
Baker,  In  which  said  parties  obligated  and 
bound  themselves  to  procure  for  the  Trinity 
&  Brazos  Valley  Railway  Company  the  right 
of  way  for  a  certain  distance  In  Hill  county, 
Tex.,  and  as  rapidly  as  tbe  same  was  re- 
quired for  the  construction  of  said  road; 
that  plaintiff  and  defendants  were  consti- 
tuted a  right  of  way  committee  to  procure 
said  right  of  way,  and  that  it  was  coutem- 
Iilated  that  the  necessary  funds  with  which 
to  secure  said  right  of  way  would  be  raised 
by  subecrlptlona  and  donations  from  the 
citizens  of  said  Hill  county;  that  said  com- 
mittee was  unable  to  collect  sufficient  mon- 
ey, by  contributions  and  subscriptions,  to 
purchase  the  right  of  way  as  rapidly  as  was 
required  for  the  construction  of  said  road, 
and  it  became  necessary,  in  order  to  perform 
their  obligations  to  B.  H.  Baker  as  the  repre- 
sentative of  said  railway  company,  to  se- 
cure an  advancement  or  loan  of  money;  that 
tbe  necessary  loan  or  advancement,  wltich 
amounted  to  $4,000,  was  obtained  from  plain- 
tiff in  two  separate  amounts,  namely,  $2,500 
on  tbe  17th  day  of  July,  1903,  and  $1,500 
on  the  26th  day  of  August,  1903;  tbat  it 
was  the  custom  of  said  committee  to  execute 
notes,  through  such  members  of  tbe  com- 
mittee as  were  accessible  to  sign  them,  for 
money  advanced  to  it  for  tbe  purposes  stat- 
ed, and  that  sundry  such  notes  were  so  ex- 
ecuted. Plaintiff  further  alleged  that  about 
August  17,  1906,  all  of  the  money  that  could 
be  collected  by  contributlona  and  other  sourc- 
es had  been  received;  that  on  said  date  a 
complete  statement  of  the  account  on  tbe 
part  of  said  committee,  with  paid  funds  so 
received  and  paid  out  by  it,  was  made,  and 
it  was  ascertained  thiat  plaintiff  had  been 
repaid  of  said  $4,000  tbe  sum  of  $1,375.45, 
leaving  due  blm  by  said  signers  of  said  con- 
tract and  bond  referred  to,  the  sum  of 
$2,629.55;  that  by  the  terms  of  said  con- 
tract and  bond  the  defendants  became  and 
are^  Jointly  and  severally,  bound  to  plaintiff 
to  make  contributions  to  him  for  their  several 
proportional  parts  of  said  sum  of  $2,629.55, 
except  defendant  Putnam  who,  by  limitation 
of  bis  liability  in  said  bond  and  contract, 
Is  only  liable  for  the  sum  of  $100,  for  all 
of  which  plaintiff  sues.  Tbe  defendants  Mat- 
son,  CanoU,  Morgan,  and  Clonch  answered, 
pleading  to  tbe  jurisdiction  of  tbe  court  the 
statute  of  limitations  of  two  years,  a  gen- 
eral denial,  and,  in  substance,  that  the  $4,000, 
claimed  by  tbe  plaintiff  to  have  been  ad- 
vanced by  him  for  the  use  of  said  right  of 
way  committee,  was  not  so  advanced,  but 
was  a  loan,  made  by  him  at  the  request  of 
the  defendant  Boimds  and  others,  and  was 
made  upon  the  faith  of  said  Bounds  and 
others  to  refund  the  same,  with  Interest  at 
tbe  rate  of  10  per  ccmt.  per  annum.  The 
other  defendants  did  not  answer,  but  made 


default  A  Jury  was  impaneled,  and  tbe 
court,  after  hearing  the  evidence,  instruct- 
ed a  verdict  In  favor  of  all  of  the  defend- 
ants except  Bounds  and  Putnam.  As  to 
these  two  defendants,  the  court  Instructed  a 
verdict  in  favor  of  the  plaintiff  against 
Bounds  for  $252,  and  Putnam  for  $100.  One 
of  the  parties,  who  signed  the  contract  and 
bond  made  tbe  basis  of  the  suit,  died  in- 
solvent, and  his  legal  representatives  were 
not  sued.  There  was  testimony  tending  to 
show  that  the  defendants  Mrs.  Davis,  Fres- 
by,  Peden,  and  Jones  paid' part  of  tbe  amount 
claimed  pending  the  suit,  and  we  presume 
tbe  verdict  was  directed  in  their  favor,  al- 
though they  had  not  answered,  upon  the 
theory  that  plaintiff  had  not  sued  on  the 
notes,  and  tbat  they  bad  paid  their  respec- 
tive proportional  parts  of  tbe  said  $2,629.55. 
It  does  not  expressly  appear  upon  what 
ground  the  verdict  was  Instructed  in  favor 
of  the  defendants  Matson,  Carroll,  Morgan, 
and  Clonch,  but  we  presume  the  trial  court 
was  of  the  opinion  that  the  $4,000,  claimed 
to  have  been  advanced  by  tbe  plaintiff  to 
tbe  committee,  was  money  loaned  to  those 
parties  who  signed  the  notes  taken  at  the 
time  tbe  money  was  paid  over,  and  that 
said  last-named  defendants  were  not  liable 
for  the  repayment  of  any  part  thereof,  and, 
further,  as  to  Qonch,  that  he  was  not  lia- 
ble, because  be  was  neither  a  party  to  the 
contract  and  bond,  nor  to  the  notes  taken 
for  the  said  $4,000. 

Appellant's  assignments  of  error,  from  the 
first  to  tbe  fourth,  inclusive,  complain  of  tbe 
trial  court's  action  in  excluding  certain  tes- 
timony offered  by  hl'm.  The  bills  of  excep- 
tion presented  in  support  of  these  several 
assignments  show  that,  by  proper  questions 
propounded  by  appellant's  counsel,  they 
sought  to  show  by  ai^pellant  that  (1)  his 
purpose  In  taking  the  two  notes  was  to  bold 
same  as  evidence  of  the  transaction,  and  as 
collateral  security  for  the  payment  of  the 
money  by  the  signers  of  the  bond  and  con- 
tract for  right  of  way;  (2)  that  it  was  not 
the  intention  or  purpose  of  appellant  in 
taking  said  notes  to  look  to  tbe  parties  who 
signed  them  for  repayment  of  the  money 
until  he  had  failed  to  be  reimbursed  by  the 
signers  of  tbe  right  of  way  bond  and  con- 
tract; (8)  that  the  money  received  by  tbe  ap- 
pellant as  payment  on  the  $4,000  was  derived 
from  contributions  made  by  citizens  to  pay 
for  tbe  right  of  way,  and  from  money  paid 
by  some  of  tlie  parties  who  had  signed  the 
notes,  after  it  was  found  that  a  sufficient 
amount  could  not  be  collected  from  tbe  con- 
tributions with  which  to  pay  tbe  entire 
amount  of  $4,000  that  he  let  the  committee 
have;  (4)  that  the  $4,000  evidenced  by  the 
said  two  notes  was  not  loaned  by  appellant 
to  the  parties  signing  said  notes  for  the  pur- 
pose of  discharging  their  Joint  obligations 
as  members  of  tbe  right  of  way  committee, 
but  was  advanced  and  paid  to  discharge  the 
1  Joint  obligations   of   the   whole  committee. 
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The  objections  urged  to  the  admlBslblllty  of 
the  testimony  were  that  It  was  Immaterial, 
and  that  the  notes  speak  for  themselves. 
We  are  of  the  opinion  that  all  of  this  testi- 
mony was  pertinent  to  the  issues  made  by 
the  pleadings,  was  admissible,  and  that  the 
court  committed  reversible  error  In  exclud- 
ing it.  If  the  $4,000  was  advanced  by  ap- 
pellant to  discharge  the  joint  obligation  of 
the  members  of  the  right  of  way  committee 
assumed  by  them  in  the  execution  of  the 
contract  to  Baker,  (uid  he  took  notes  of  only 
a  part  of  the  committee  therefor,  as  alleged, 
the  money  so  advanced  having  been  in  fact 
used,  as  seems  to  appear  from  the  undisputed 
evidence,  to  discharge  such  obligations,  parol 
evidence  was  admissible  to  show  the  real 
character  of  the  transaction  resulting  In 
the  taking  of  said  notes.  In  a  supplemental 
petition  the  appellant  alleged  that  It  became 
necessary,  in  the  progress  of  the  undertak- 
ing to  secure  the  right  of  way,  to  use  a 
considerable  amount  of  cash,  more  than  was 
available  from  the  souices  open  to  them,  and 
that  the  committee  saw  fit  to,  and  did,  bor- 
row the  money  needed  in  such  business  and 
transaction  from  the  appellant,  Jarvls,  from 
time  to  time  as  It  was  needed,  and  that  it 
was  the  custom  of  the  committee  to  reim- 
burse appellant  from  donations,  assessments, 
and  contributions  when  they  had  sufficient 
money  on  hand.  As  argued  by  counsel,  ap- 
pellant being  one  of  the  parties  with  appel- 
lees to  the  right  of  way  contract  executed 
to  Baker,  and  there  being  evidence,  prop- 
erly admitted,  tending  to  show  that  the 
$4,000  in  question  was  advanced  by  him  to 
the  right  of  way  committee  for  the  purpose 
of  performing  the  obligations  resting  upon 
them  all,  it  was  proper  to  show  the  pur- 
pose and  Intention  of  taking  the  notes;  that 
Is,  whether  it  was  appellant's  intention  and 
purpose  to  look  to  the  parties  signing  the 
notes  for  repayment  of  the  money  advanced 
in  the  first  instance,  and  whether  said  notes 
were  accommodation  paper  for  the  benefit 
of  the  entire  committee,  or  a  loan  made  by 
appellant  on  the  individual  credit  alone  of 
tHe  makers  of  said  notes.  The  fact  that  the 
terms  of  the  notes  were  dear  and  unam- 
biguous would  not  alter  the  rule,  and,  the 
appellees  objecting  to  the  Introduction  of  the 
evidence  excluded  not  being  parties  to  the 
notes,  no  question  of  varying  the  terms  of 
a  written  contract  by  parol  evidence  was  in- 
volved. If  appellant  furnished  the  $4,000  to 
the  rlgbt  of  way  committee  under  the  estab- 
lished custom  and  business  policy  adopted 
by  the  committee,  to  be  used  In  carrying  out 
the  contract  entered  Into  with  Baker,  then 
the  mere  taking  of  the  notes  of  some  of  the 
members  of  that  committee  would  not  re- 
lease the  appellees,  who  would  otherwise  be 
liable  for  their  respective  pro  rata  parts 
thereof   from  such  liability. 

But  It  is  contended  by  the  appellees  that 
appellant's  cause  of  action.  If  any  he  ever 


bad  against  them,  was  barred  by  the  statute 
of  limitations  of  two  years.  Conceding,  as 
is  the  well-settled  general  rule,  that  In  suits 
for  contribution  the  right  of  action  is  upon 
the  implied  promise  for  reimbursement,  and 
that  the  statute  of  limitations  commences  to 
ran  against  such  action  from  the  date  ol 
each  payment  made  by  the  plaintiff  (Faires 
V.  Cockerell,  88  Tex.  428,  81  8.  W.  190, 
639,  28  L..  R.  A.  528),  yet  clearly  in  thi» 
case  appellant's  right  to  recover.  If  other- 
wise entitled  to  do  so,  the  excess  of  his  share 
of  the  $1,500  was  not  barred.  The  record 
shows  that  the  original  i>etltlon  was  filed 
August  22,  19(S,  and  this  sum  was  paid  and 
advanced  by  appellant  on  the  26th  day  of 
August,  1908.  Hence  two  years  had  not 
elapsed  from  the  date  of  such  advancement 
up  to  the  time  of  the  institution  of  suit. 
We  are  also  Inclined  to  the  opinion  that  bis 
right  to  recover  the  proportional  parts  claim- 
ed to  be  due  of  the  $2,500,  although  the  suit 
was  filed  a  little  more  than  two  years  after 
the  payment  of  said  sum,  was  not  barred. 
The  note  evidencing  the  amount  of  this  ad- 
vancement was  payable  November  1,  1903. 
and  there  is  evidence  going  to  show  that  It 
was  the  custom  of  the  right  of  way  commit- 
tee, of  which  appellees  were  members,  to 
secure  the  loan  or  advancement  of  money, 
when  necessary  to  enable  them  to  fulfill 
their  agreement  with  Baker  as  the  repre- 
sentative of  the  railway  company,  and  ex- 
ecute notes  therefor,  payable  in  the  future^ 
and  that  It  was  contemplated  and  expected 
that  such  sums  were  to  be  repaid  to  the 
lender  out  of  collections,  made  from  time  to 
time  thereafter,  from  subscriptions  and  con- 
tributions. Such  being  the  practice,  custom, 
and  policy  of  the  committee,  we  ttiink  that 
said  note,  notwithstanding  appellees  were 
not  liable  upon  it,  was  legitimate  evidence 
to  be  considered  In  determining  whether  or 
not  the  general  rule,  above  stated,  that  lim- 
itation begins  to  run  from  the  date  of  pay- 
ment was  varied  by  the  understanding  of  the 
parties,  and  was,  together  with  the  other 
facts  shown,  sufficient  to  justify  the  conclu- 
sion that  by  mutual  agreement  no  demand 
for  contribution  of  the  sum  evidenced  by  said 
note  should  be  made  b^  the  appellant  until 
the  dat6  of  the  maturity  thereof;  and,  this 
suit  having  been  instituted  before  the  ex- 
piration of  two  years  from  that  date,  appel- 
lant's right  of  action  was  not  barred.  If  the 
money  advanced  by  appellant  was  not  to  be 
repaid  until  some  definite  time  in  the  future, 
then  no  cause  of  action  accrued  to  him  for 
contribution  until  such  time,  and  suit  could 
not  sooner  be  brought  therefor.  If,  however, 
It  should  be  established  upon  another  trial 
that  no  su<di  agreement  to  repay  the  money 
In  the  future  existed,  then  the  general  mle 
announced  would  obtain,  and  appellant  would 
not  be  entitled  to  recover  any  part  of  said 
$2,500;  but  in  this  event  we  think  it  proper 
to  say,  for  the  guidance  of  the  trial  court, 
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tbat  the  $1375.45,  the  amonnt  shown  to  have 
been  repaid  appellant,  should  be  credited  on 
said  sum  of  $2,500. 

These  Tlews  render  It  unnecessary  to  dis- 
cuss other  assignments. 

The  Judgment  of  "the  court  below  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial  as  to  all  of  the  defendants  to  the  suit, 
In  acnordancc  with  this  opinion. 

Reversed  and  remanded. 


DTCU8  V.  TRADERS'  BANK  &  TRUST  CO. 

(Court  of  OMl  Appeals  of  Texas.     Oct  81, 

1908.) 

1.  Bakks  and  Banking  (J  105*)— Cashikbs 
— AuTHOBnr— Leases— MoDinoATioN. 

A  bank  cashier's  agreement  that  the  bank's 
lessee  might  use  the  leased  premises  for  a  pur^ 
pose  prohibited  by  the  lease  does  not  bind  the 
baok,  since  under  Rev.  St.  1895,  art.  661,  pro- 
viding that  the  business  of  the  bank  shall  be 
managed  by  the  directors,  and  the  bank's  (bar- 
ter and  by-laws,  defining  the  cashier's  duties,  it 
was  a  matter  within  the  directors'  control. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  8  252;  Dec  Dig.  8  106.*] 

2.  Landloed  AMD  TfcWANT  (J  184*)— USE  or 
Pbkuises  —  Violation  of  lIease  —  Injuno- 

TIOH. 

Under  a  lease  lestricting  the  use  of  a  build- 
ing to  a  "billiard  and  pool  hall,"  injunction  lies 
to  restrain  use  for  a  moving  picture  show  or  any 
other  unauthorized  purpose,  though  it  appears 
tbat  no  particular  damage  would  result. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  |  486 ;  Dec.  Dig.  {  134.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; J.  C  Roberts,  Judge. 

Action  by  the  Traders'  Bank  &  Trust  Com- 
pany against  N.  D.  Dycus.  From  an  order 
panting  plaintiff  a  temporary  Injunction,  de- 
fendant appeals.    AfBrmed. 

Albert  W.  Webb,  for  appellant  J.  J.  Bed- 
ford, for  appellee. 

RAINET,  C.  J.  This  is  an  appeal  from  an 
order  granting  a  temporary  injunction  re- 
straining the  appellant  from  installing  a 
moving  picture  show  In  a  building  that  had 
been  leased  from  appellee  by  appellant 
Plaintiff's  petition  alleged,  In  substance,  that 
the  property  in  controversy  had  been  on 
July  11,  190S,  leased  to  defendant  for  use 
as  a  billiard  and  pool  hall,  and  not  other- 
wise; that  a  moving  pictore  show  would  be 
a  use  not  permitted  by  the  lease,  and  it 
would  be  a  nuisance  generally;  that  It  wonld 
Increase  the  fire  hazard,  contrary  to  the 
terms  of  the  lease;  and  tbat  alterations  were 
being  made  in  the  building  contrary  to  the 
terms  of  the  lease.  Defendant  answered  by 
general  and  special  exertions,  general  de- 
nial, and  specially  an  express  agreement  and 
permission  for  the  use  Of  the  building  as  a 
moving  picture  show,  etc.  Upon  the  hear- 
ing of  the  application  for  the  temporary 
writ   after  notice  to  defendant  the  court 


granted  the  writ  and  the  cause  is  here  for 
review. 

The  written  lease  under  which  Dycus  held 
the  building  provided  "that  the  premises 
were  to  be  'occupied  as  a  pool  and  billiard 
room  and  not  otherwise';  that  'no  improve- 
ments or  alterations  shall  be  made  in  or 
to  the  hereby  demised  premises  without  the 
consent  of  the  lessor  in  writing';  'that  the 
lessee  shall  not  assign  this  agreement  or 
underlet  the  premises  or  any  part  thereof, 
except  as  may  be  mentioned  above,  or  make 
any  alterations  in  the  building  or  premises, 
except  as  may  be  mentioned  above,  without 
the  consent  of  the  lessor  in  writing;  or  oc- 
cupy, or  permit  or  suffer  the  same  to  be 
occupied  for  any  business  or  purpose  deemed 
extra  hazardous  on  account  of  fire.' "  The 
lease  was  signed  "Traders'  Bank  &  Trust 
Company,  by  J.  Dabney  Day,  Cashier,  and 
N.  D.  Dycus,  Lessee."  It  was  shown  that 
Dycus  was  preparing  to  use  the  building  to 
rtm  a  moving  picture  show,  and  the  use  of 
said  building  for  such  a  purpose  wonld  make 
it  extra  hazardous  on  account  of  fire.  The 
appellant  claims  that  about  noon  September 
30,  1908,  he  had  a  verbal  agreement  and 
understanding  with  Day,  cashier,  by  which 
Day  consented  to  his  using  said  building  for 
operating  a  moving  picture  show  therein. 
Day  practically  admits  this,  but  that  about 
6:30  o'clock  of  the  same  day  he  Informed 
Dycus  that  such  use  of  the  building  would 
not  be  permitted.  In  the  meantime  Dycus 
had  been  to  some  trouble  and  expense  In 
preparing  the  building  for  use  In  operating 
the  moving  picture  show. 

Is  the  bank  bound  by  this  action  of  Day, 
Its  cashier?  We  think  not  The  appellant 
is  a  banking  corporation  under  the  laws  of 
this  state,  and  Its  charter  provides  that 
"the  property  or  business  of  the  corporation 
shall  be  controlled  and  managed  by  the  di- 
rectors," etc.  This  Is  also  In  effect  the  pro- 
vision of  the  statutes.  Article  661,  Rev.  St. 
1895.  The  by-laws  of  the  appellee  In  de- 
fining the  powers  and  authority  of  the 
cashier  read:  "The  duties  of  the  cashier 
shall  be  to  loan  and  Invest  the  funds  of 
said  corporation  under  the  supervision  of 
the  board  of  directors,  to  keep  a  record  of 
all  stock  subscribed  and  transferred  and 
minutes  of  all  meetings  of  the  stockholders 
and  directors,  supervise  the  keeping  of  all 
records  and  all  business  transacted  by  the 
corporation,  to  present  at  the  annual  and 
other  meetings  of  the  stockholders  or  di- 
rectors all  reports  required  by  law  or  the 
board  of  directors,  to  perform  the  duties 
usually  required  of  secretaries  and  cashiers 
of  corporations  and  the  duties  required  by 
the  laws  of  the  state  of  Texas,  and  to  per- 
form such  other  duties  as  the  board  of  di- 
rectors may  Impose."  From  this  it  seems 
the  cashier  had  no  power  or  authority  to 
change  or  alter  the  provision  of  the  lease 


*For  otbar  caws  see  Mune  topic  and  section  NUMBER  In  Dec.  ft  Am.  Diss.  190T  to  date,  *  Reporter  Indexes 
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contract  without  the  consent  or  permission 
of  the  board  of  directors  of  the  appellee. 
There  is  no  proof  that  the  board  of  directors 
ever  authorized  such  action  on  the  part  of 
Day,  or  in  any  way  sanctioned  It.  We  there- 
fore conclude  that  the  verbal  agreement 
changing  the  provisions  of  the  written  lease 
contract  was  unauthorized,  and  leaves  the 
original  contract  in  full  force.  Kolp  v. 
Specht,  11  Tex.  Civ.  App.  685,  33  S.  W.  716; 
Temple  v.  Dodge,  89  Tex.  69,  82  S.  W.  515, 

33  S.  W.  222;  Fltzhugh  v.  Land  Co.,  81  Tex. 
311,  16  S.  W.  1078. 

Then  the  question  for  consideration  Is 
whether  or  not  the  appellee  is  entitled  to  the 
writ  of  injunction  to  restrain  Dycus  from 
using'  the  building  for  any  purpose  other 
than  a  "billiard  and  pool  hall,"  or  for  a 
business  deemed  "extra  hazardous  on  ac- 
count of  Are."  It  Is  contended  that  appellee 
had  an  adequate  remedy  by  suit  for  dam- 
ages, and  therefore  was  not  entitled  to  an 
injunction.  Our  statutes  provide  that  an  In- 
junction may  issue  "where  it  shall  appear 
that  the  party  applying  for  such  a  writ  is 
entitled  to  the  relief  demanded,  and  such 
relief,  or  any  part  thereof,  requires  the  re- 
straint of  some  act  prejudicial  to  the  appli- 
cant." In  Summer  v.  Crawford,  91  Tex.  129, 
41  S.  W.  994,  Justice  Denman,  speaking  for 
the  court,  quotes  this  language:  "It  is  not 
enough  that  there  is  a  remedy  at  law.  It 
must  be  plain  and  adequate;  or.  In  other 
words,  as  practical  and  efiSclent  to  the  end 
of  justice  and  its  prompt  administration 
as  the  remedy  in  equity" — citing  Watson  v. 
Sutherland,  5  Wall.  74,  18  L.  Ed.  580;  North 
V.  Peters,  138  U.  S.  271,  11  Sup.  Ct  346, 

34  L.  Ed.  936.  He  also  said:  "In  courts 
administering  both  law  and  equity,  like  ours, 
the  rule  denying  Injunctions  when  there  Is 
a  remedy  at  law  should  not  be  applied  as 
rigidly  as  at  common  law,  where  the  issu- 
ance of  the  writ  in  equity  was  to  a  certain 
extend  an  invasion  of  the  jurisdiction  of 
another  tribunal."  The  contract  of  lease  in 
this  case  restricts  the  use  of  the  building  to 
a  "billiard  and  pool  hall,"  and  an  injunction 
will  He  restraining  the  use  to  any  other  pur- 
pose, although  it  may  appear  that  no  par- 
ticular damage  would  result  from  such  other 
use.  22  Cyc.  pp.  859-862;  RaUway  Co.  v. 
Puckett  (Tex.  Civ.  App.)  82  S.  W.  662. 

The  judgment  is  affirmed. 


REDLAND  FRUIT  CO.  v.  SARGENT.  • 

(Court  of  Civil  Appeals  of  Texas.    Oct.  15, 1908. 
Rehearing  Denied  Nov.  12,  1908.). 

1.  Pi-EADiNO  (8  408*)— Objections— TniB  to 
Make. 

The  objection  that  the  petition  in  an  action 
for  breach  of  contract  shows  on  its  face  tiiat  the 
contract  is  illegal  goes  to  the  substance  of  the 


petition,  and  may  be  made  at  any  stage  of  the 
proceedings. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  |  1366;  Dec.  Dig.  S  40&*] 

2.  MoNOPOUES  (I  17*)— OoNTBACTB— Vauditt 

— '•TBU8T." 

The  anti-trust  act  (Art  1903,  p.  119.  c  »!>. 
defining  a  trust  as  a  combination  to  create  re- 
strictions in  trade  or  restrictions  in  the  free  pur- 
suit of  anv  business  permitted  by  the  law  of  the 
state,  prohibits  a  restriction  of  competition  in 
business  wliich  under  the  laws  of  the  state  a 
person  may  engage  in,  but  does  not  prevent  an 
owner  of  a  plantation  from  giving  another  tlie 
exclusive  privilege  of  selling  merchandise  thereon. 

[EJd.  Note.— For  other  cases,  see  Monopolies, 
Dec.  Dig.  §  17.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7119-7124,  7822.] 

3.  Appeal   and   Ebbob   (8   601*)  —  Record— 
Originai,  Statevent  or  Pacts— Statutes. 

Under  Laws  1907,  p.  612,  c.  24,  J  15.  pro- 
viding that  no  statement  of  facts  sliall  be  incor- 
porated in  the  transcript  on  apiieal,  bnt  the  oriz- 
mal  shall  lie  sent  up  therewith,  the  original 
statement  of  facts  mast  be  sent  up  with  the  rec- 
ord in  all  appeals  from  the  district  court. 

[M.  Note. — Fop  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  2652;  Dec  Dig.  {  601.*] 

Appeal  from  District  Court,  Harrison  Coun- 
ty;  W.  C.  Buford,  Judge. 

Action  by  H.  R.  Sargent  against  the  Re<l- 
land  Fruit  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

John  W.  Scott,  for  appellant.  W.  O.  Lane, 
for  appellee. 

HODOES,  J.  The  appellee  recovered  a 
judgment  in  the  court  below  against  the  ap- 
pellant for  damages  on  account  of  the  alleg- 
ed breach  of  a  contract  theretofore  made  and 
entered  into  between  the  parties.  The  al- 
legations In  the  appellee's  (Sargent's)  petition 
are  substantially  as  follows:  That  the  ap- 
pellee and  one  E.  L.  Harper,  who  was  sn- 
perlntendent  and  manager  for  the  appellant 
company,  entered  Into  the  following  written 
contract:  "The  State  of  Texas,  County  of 
Harrison.  September  4th,  1905.  This  agree- 
ment made  and  entered  Into  between  E.  L. 
Harper,  Supt.  of  the  Redlands  BVnlt  (Com- 
pany, of  the  first  part  and  H.  R.  Sargent,  of 
the  second  part,  witnesseth,  that  the  said 
E.  L.  Harper,  Supt,  for  and  under  Instruc- 
tions of  said  company  and  In  and  for  the 
consideration  of  5%  on  all  sales  of  goods  made 
by  the  said  H.  R.  Sargent,  the  second  party, 
on  the  premises  of  the  said  company  does 
agree  for  the  said  H.  R.  Sargent  to  erect  a 
storehouse  on  their  premises  and  to  conduct 
a  general  merchandise  business  and  the  com- 
pany will  endeavor  to  give  the  said  H.  R. 
Sargent  their  trade  from  the  said  plantation 
and  will  give  no  other  rights  on  the  premises 
to  other  parties  for  the  sale  of  merchandise. 
The  said  H.  R.  Sargent  shall  sell  no  whisky 
or  other  Intoxicating  drink  on  the  premises 
of  said  company.  The  said  Sargent  shall 
have  the  right  to  removal  of  said  store- 
house and  the  right  to  sell  same.    The  said 


•For  other  caaea  lee  same  topio  and  aectlon  NUMBER  In  Dec  ft  Am.  Dlga.  1907  to  data,  &  Raportar  ladaxaa 
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company  acquires  no  claim  or  title  to  said 
Btorehouse  building  and  the  said  Sargent  no 
rights  on  premises,  only  so  far  as  terms  of 
this  agreement  E.  L.  Harper,  Supt.  Bed- 
lands  Fruit  Ck>mpany.  H.  B.  Sargent"  It 
Is  alleged  that  this  contract  was  to  last  five 
years;  that  In  pursuance  thereof  the  appel- 
lee, plaintiff  below,  did  erect  a  storehouse 
at  an  expense  of  $750,  and  put  therein  a 
stock  of  goods  which,  it  is  claimed,  was  worth 
At  the  time  of  the  alleged  breach  from  $700 
to  $1,000,  and  that  the  reasonable  profits 
which  he  would  realize  from  the  sale  of  those 
goods  would  have  been  $1,000  per  year ;  that 
but  for  the  contract  aforesaid  he  would  not 
have  erected  the  house  nor  bought  the  stock 
of  goods;  that  the  appellant  company  broke 
the  contract  it  had  thus  entered  Into  by 
throwing  the  trade  of  the  plantation  to  others, 
and  allowing  others  to  erect  a  storehouse 
on  its  premises;  that  on  account  of  the 
breach  of  the  said  contract  by  the  appellant 
company,  the  appellee's  trade  and  the  profits 
therefrom,  which  be  says  would  have  amount- 
ed to  $5,000,  left  him.  Appellee  also  alleges 
tliat  his  house  was  rendered  valueless  to 
bim  except  to  the  extent  of  what  it  would 
be  worth  in  lumber,  which  was  estimated  at 
$.^ ;  that  bis  goods  deteriorated  to  the  ex- 
tent of  $750  on  account  of  being  left  on  his 
hands.  He  sues  to  recover  the  aggregate 
sum  of  $6,450.  The  defendant  answered  by 
a  general  demurrer,  general  denial,  and  spe- 
cially that  appellee  breached  the  contract  by 
selling  intoxicating  liquors  on  the  premises, 
and  in  not  paying  over  the  5  per  cent,  com- 
naissions  provided  for  in  the  contract.  The 
case  was  submitted  to  the  court  without 
a  Jury,  and  a  Judgment  rendered  in  favor  of 
the  appellee  for  the  sum  of  $240.  From  that 
Judgment  this  appeal  is  prosecuted. 

There  are  five  assignments  of  error  in 
the  record,  two  of  which  assail  the  refusal 
of  the  court  to  sustain  the  appellant's  gen- 
eral demurrer.  The  remaining  three  attack 
the  grounds  upon  which  the  court  predicated 
its  Judgment  la  matters  of  facts. 

The  first  question  that  presents  itself  for 
our  consideration  is, whether  or  not  the  con- 
tract as  pleaded  by  the  appellee  Is  void  by 
reason  of  being  tn  conflict  with  the  pro- 
visions of  what  Is  known  as  the  "Anti-Trust 
LiBw"  of  this  state.  The  first  error  assigned 
complains  of  the  refusal  of  the  court  to  sus- 
tain the  general  demurrer  interposed  by  the 
appellant  in  the  trial  below.  It  appears  that 
a  general  demurrer  was  filed,  but  not  called 
to  the  attention  of  the  trial  court,  and  was 
not  passed  on.  The  reason  urged  in  the  ap- 
pellant's brief  as  grounds  upon  which  the 
court  should  have  sustained  its  general  de- 
murrer is  that  the  contract  sued  upon,  and 
set  out  in  the  appellee's  original  petition, 
sbowB  upon  Its  face  that  It  is  in  violation 
of  the  law  of  this  state  prohibiting  the  forma- 
tion of  trusts  and  monopolies.  If  the  appel- 
lee's cause  of  action  as  stated  shows  that 


be  is  undertaking  to  recover  damages  for 
the  breach  of  an  illegal  contract  then  the 
objection  may  be  made  at  any  stage  of  the 
proceedings.  The  objection  goes  to  the  tab- 
stance  of  the  petition,  and  the  error,  if  it 
^ists,  is  fundamental.  Grant  v.  Whittlesey, 
42  Tex.  320;  Norrls  v.  Logan  (Tex.  Civ. 
App.)  94  S.  W.  123;  Schuster  v.  Frendenthal, 
74  Tex.  55.  11  S.  W.  1051;  Alamo  Ins.  Co. 
V.  Davis  (Tex.  Olv.  App.)  45  S.  W.  605;  6 
Amer.  &  Eng.  Ency.  Plead.  &  Prac.  380. 

The  question  thai  is:  Do  the  terms  of 
the  contract  sued  on  violate  the  anti-trust 
statute?  The  provisions  of  the  contract 
pointed  out  as  being  obnoxious  to  that  statute 
are  those  by  which  Sargent  Is  given  the  ex- 
clusive right  to  sell  goods  on  the  appellant's 
premises,  and  by  which  appellant  bound  it- 
self to  endeavor  to  induce  its  employes  to 
trade  with  Sargent  In  Acts  1903,  p.  119, 
c.  94,  a  trust  is  defined  as  "a  combination 
of  capital,  skill  or  acts  by  two  or  more  per- 
sons »  •  *  for  either,  any  or  all  of  the 
following  purposes:  (1)  To  create  or  which 
may  tend  to  create,  or  carry  out  restrictions 
in  trade  or  commerce,  or  aids  to  commerce, 
or  in  the  preparation  of  any  product  for 
market  or  transportation,  or  to  create  or 
carry  out  restrictions  in  the  free  pursuit 
of  any  business  authorized  or  permitted  by 
the  law  of  this  state."  An  undertaking  on  the 
part  of  the  appellant  to  endeavor  to  la- 
duce  Its  employes  to  trade  with  the  appellee 
could  not  be  regarded  as  any  violation  of 
law,  and  the  vice,  if  any,  in'  the  contract 
must  be  that  portion  which  gives  to  the  ap- 
pellee the  exclusive  right  to  sell  goods  on 
the  appellant's  premises.  If  this  is  in  viola- 
tion of  the  anti-trust  statute,  then  the  as- 
signment should  be  sustained;  otherwise  it 
should  be  overruled.  We  do  not  think  it 
was  the  purpose  of  the  statute  to  prevent  the 
making  of  exclusive  contracts  of  every  kind. 
Such  an  inhibition  would  be  productive  of  a 
greater  evil  than  that  which  the  law  attempts 
to  remedy.  The  business  competition  which 
cannot  be  restricted  is  that  which  under  the 
"laws  of  the  state  a  person  Is  permitted  or 
authorized"  to  engage  in.  The  privilege  of 
selling  goods  npon  the  premises  of  another 
is  not  derived  from  the  laws  of  the  state, 
but  from  the  consent  of  the  owner.  Ft. 
Worth  &  D.  0.  Ry.  Co.  et  al.  v.  State,  99 
Tex.  34,  87  S.  W.  336,  70  L.  R.  A,  950  J  Lew- 
is V.  RaUway  Co.,  36  Tex.  Civ.  App.  48,  81 
S.  W.  lU,  10  Tex.  Ct  Rep.  423.  In  the  first 
case  cited  alwve  a  contract  had  been  entered 
into  between  the  railway  company  and  the 
Pullman  Company,  by  the  terms  of  which  the 
latter  was  given  the  exclusive  right  of  fur- 
nishing the  railway  company  sleeping  cars 
on  all  of  Its  lines  for  the  term  of  15  years. 
In  an  opinion  holding  that  this  contract  did 
not  violate  the  anti-trust  statute,  the  court 
said :  "Waiving  the  fact  that  at  the  time  the 
law  of  1903  was  enacted  there  was  no  other 
person  or  company  engaged  in  the  like  bust- 
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ness  In  Texas,  we  come  to  the  question :  Did  | 
the  railroad  company  have  the  lawful  right 
to  make  a  contract  with  the  Pullman  Com- 
pany, whereby  It  excluded  all  other  compa- 
nies for  15  years  from  furnishing  to  the  rail- 
road, company  sleeping  cars  for  the  use  on 
nil  of  Its  lines?  That  question  suggests  this: 
Did  all  sleeping  car  companies  have  a  right 
to  demand  of  the  railroad  company  to  haul 
their  coaches  on  Its  railroad?  If  yea,  the 
contract  restricted  the  free  pursuit  of  a  law- 
ful business,  and  constitutes  a  trust  under 
the  Act  of  1903;  otherwise  the  law  has  not 
been  violated  by  the  agreement  ♦  •  • 
This  contract  in  no  way  interfered  with  the 
rights  of  any  other  sleeping  car  company,  if 
any  existed,  to  build  or  furnish  its  cars  to 
other  railroads.  Neither  the  Pullman  nor 
any  other  corporation  or  person  had  a  right 
to  bare  sleeping  cars  attached  to  the  passen- 
ger trains  of  the  Ft  Worth  &  Denver  City; 
Railroad  (Company.  Therefore  to  exclude 
them  did  not  restrict  the  free  pursuit  of  any 
business  authorized  or  permitted  by  law,'  be- 
cause such  business  was  not  authorized  to 
be  pursued  on  a  railroad  without  the  con- 
sent of  the  owner;  and,  since  no  sncb  busi- 
ness right  existed,  it  could  not  be  restricted." 
In  that  opinion  the  case  of  Lewis  v.  Rail- 
way Co.  is  cited  with  approval.  In  the  lat- 
ter case  an  attack  was  made  on  the  contract 
entered  into  between  the  railway  company 
and  one  Green,  by  which  the  latter  was 
given  the  exclusive  right  to  go  upon  the  train 
of  the  railway  company  and  solicit  the  trans- 
fer of  baggage  from  passengers  riding  there- 
on. Lewis  and  his  employes  would  purchase 
tickets,  board  the  passenger  train  of  the  rail- 
way company,  and  also  solicit  such  patronage 
from  the  railway  passengers.  The  railway 
company  sought  to  enjoin  this  conduct  on 
the  part  of  Lewis,  and  set  up  the  fact  tlut 
It  had  contracted  with  Green  that  he  should 
have  this  exclusive  privilege.  This  feature 
of  the  contract  was  assailed  as  being  in  vio- 
lation of  the  anti-trust  statute.  The  court 
held  otherwise;  and.  In  disposing  of  the 
question,  uses  this  language:  "It  is,  we 
think,  a  sufficient  answer  to  this  contention 
that  the  rule  or  regulation  of  appellees  by 
which  Green  was  permitted  to  solicit  the 
patronage  of  its  passengers  to  the  exclu- 
sion of  appellant  did  not  'create  or  carry  out 
restrictions  In  the  free  pursuit  of  any  busi- 
ness authorized  or  permitted  by  the  law  of 
this  state,'  because  tlie  only  restriction  im- 
posed is  with  respect  to  the  transaction  of 
appellant's  business  on  appellee's  passenger 
trains,  which  he  Is  nowhere  authorized  or 
permitted  by  the  law  of  this  state  to  engage 
in.  It  is  therefore  not  a  restriction  npon  the 
free  pursuit  of  this  lawful  business.  In  the 
sense  that  the  regulation  prevents  appellant 
from  securing  the  patronage  of  appellee's 
passengers,  it  may  be  said  to  be  a  restric- 
tion upon  his  business.  But  the  least  re- 
flection will  show  that.  If  this  construction 
of  the  law  were  to  be  adopted,  a  very  large 


per  cent  of  the  everyday  contracts  to  the 
business  world,  such  as  those  of  leasing,  of 
agency,  of  service,  and  the  like  would  be 
reprobated — a  result  never  dreamed  of  by 
the  legislators  who  enacted  the  statuta  If 
appellee  is  to  be  denied  the  relief  prayed 
for,  it  must  be  upon  other  grounds  than  that 
asserted  in  this  assignment"  Applying  the 
principles  approved  in  the  decisions  quoted 
above,  we  may  ask:  Were  any  restrictions 
created  or  carried  out  in  the  contract  under 
consideration  against  the  free  pursuit  of 
any  business  which  the  law  gave  others  the 
right  to  engage  in?  Did  others  have  the 
right  under  the  law  to  demand  of  the  appel- 
lant that  they  be  permitted  to  sell  goods 
upon  its  premises?  The  right  to  sell  upon  the- 
premises  of  another  is  not  given  by  law, 
but  by  consent  of  the  owner.  The  latter  has 
the  right  to  say  who  shall  or  who  shall  not 
use  his  premises  for  any  such  purpose^  The 
right  to  give  an  exclusive  contract  for  the 
purpose  of  any  business  is  involved  In  every 
lease. 

Our  attention  has  been  called  to  the  case 
of  the  T.  &  P.  Goal  Company  v.  Lawson,  89 
Tex.  894,  32  S.  W.  871,  84  S.  W.  019.  The 
appellant  urges  with  much  earnestness  that 
the  language  used  to  that  case  la  decisive 
of  this.  We  do  not  agree  with  that  conten- 
tion. While  there  is  some  language  used 
In  the  optoion  rendered  by  Justice  Denman- 
to  the  case  referred  to  which  tends  to  sup- 
port the  appellant's  construction,  yet  the- 
facts  are  different  and  that  language  Is  not 
in  harmony  with  the  latter  decision  of  our 
Supreme  Court  which  we  have  cited.  If  we 
have  departed  from  the  ruling  of  the  court 
in  the  Lawson  Case  we  thtok  our  action  is- 
justified,  not  only  by  the  latter  expressions 
of  the  Supreme  Court,  but  by  sound  reason 
as  w^ll.  In  the  Lawson  Case  the  contract 
which  was  held  to  be  to  violation  of  the 
anti-trust  statute  was  more  far-reaching  than 
the  one  here  under  consideration.  Among 
other  things,  the  coal  company,  the  owner 
of  the  premises,  bound  itself  not  to  engage 
in  a  bustoess  In  competition  with  that  car- 
ried on  by  Lawson.  It  thus  by  agreement 
deprived  itself  of  a  right  given  by  law,  and 
in  BO  doing  restricted  competition  to  that 
extent  In  this  case  the  contract  Is  suscep- 
tible of  no  such  construction.  The  second 
assignment  of  error  is  overruled  because  we 
do  not  thtok  the  pleadings  were  subject  to 
the  objections  urged.  They  were  sufficient  to- 
constitute  a  cause  of  action,  however  defect- 
ively this  may  have  been  stated. 

The  remaining  assignments  of  error  tovolve 
issues  of  fact  which  cannot  be  considered 
because  of  the  absence  of  a  statement  of 
facts  such  as  is  now  required  by  law.  The 
transcript  contains  what  purports  to  he  a 
copy  of  the  statement  of  facts.  Under  the 
law  as  it  now  exists,  in  all  appeals  from  the 
district  court,  the  original  statement  of  facts 
must  be  sent  up  with  the  record.    Lavni  1907, 
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p.  512,  c.  24.  I  15;    Garrlscm  t.  Richards 
(Tex.  Civ.  App.)  107  S.  W.  861. 

Xbe  Judgment  of  the  district  court  is  af- 
•flrmed. 


TEMPLEMAN  et  al.  v.  McFERRIN  et  al. 

'(Court   of   Civil   Appeals  of  Texas.     Oct.  20, 

1908.    Rehearing  Denied  Not.  18,  1908.) 

1.  WOBDS    AND     PhBASES— "HSIB." 

No  one  can  be  an  heir  during  the  lifetime 
■of  his  ancestor. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  p.  3241.] 

2.  Husband  and  Wifk  (S  124*)— Wira's  8«P- 

ABATX  PBOPKBTT— CONVKYANCK  —  NOTES  rOB 

Pttbchabe  Pbicb— Ownkbship. 

A  wife  ezecnted  a  deed  in  which  her  hnsband 
joined,  conv^ing  her  separate  real  estate  for  a 
recited  consideiation,  a  part  of  wiiich  was  to  be 
paid  to  Iter  heirs  after  her  death.  The  pnrchas- 
■er  executed  a  note,  promising  to  pay  to  her  heirs 
■neb  part  of  the  consideration.  Held,  that  the 
note  was,  when  ezecnted,  the  property  of  the 
wife. 

[E:d.  Note.— For  other  cases,  see  Hasband  and 
Wife,  Cent.  Dig.  |  450 ;  Dec.  Di?.  f  124.»] 

-3.  Husband  and  Wife  (§  202*)- Wife's  Sep- 
abate  Pbopebtt— Conveyance— Notes  fob 

PUBCHASE   PBICE— LlABIUTT.. 

Separate  real  estate  of  a  wife  was  conveyed 
bv  deed,  in  which  her  huslwnd  joined.  The  pur- 
chaser executed  a  nonnegotiable  note  for  a  part 
of  the  price  to  be  paid  the  wife's  heirs  at  her 
death.  After  the  death  of  her  husband,  the  wife 
conveyed  the  same  land  to  the  same  purchase'r. 
The  deed  recited  tliat  the  first  conveyance  should 
be  held  for  naught,  and  that  the  note  given  for 
<he  price  should  l>e  canceled.  The  purchaser  con- 
veyed to  a  third  person  for  value  and  in  good 
faith.  Held,  that  the  purchasers  might  rely  on 
the  recitals  in  the  second  deed,  and  were  not 
liable  on  the  note. 

[lOd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  S  202.*] 

Appeal  from  District  CJourt,  Brazos  Coun- 
ty; J.  C.  Scott,  Judge. 

Action  by  Johnnie  McFerrln  and  others 
-against  Ward  Templeman  and  others.  From 
a.  Judgment  for  plaintiffs,  defendants  appeal. 
Reversed  and  rendered. 

Geo.  D.  Neal  and  Doremus  &  Butler,  for  ap- 
pellants. Haynes  Shannon  and  A.  G.  Board, 
for  appellees. 

NEILL,  J.  On  June  22,  1894,  Zllpba  Mc- 
Ferrln and  her  husband,  L.  McFerrln,  made 
A  deed  to  M.  W.  Peterson,  conveying  a  cer- 
tain tract  of  land  containing  194  acres  of  the 
William  Millican  league,  situated  In  Brazos 
-county,  Tex.  After  reciting  the  payment  of 
$50  cash,  the  consideration  Is  thus  expressed 
In  the  deed:  "And  for  the  further  considera- 
tion of  two  thousand  four  hundred  dollars 
to  be  hereafter  paid  to  the  heirs  of  the  said 
Zllpba  McFerrln,  to  be  due  and  payable  to 
said  heirs  after  the  death  of  the  said  Zilpha 
McFerrin,  and  the  further  consideration  of 
fifty  dollars  to  be  paid  to  the  said  Zilpha 
McFerrln  by  said  M.  W.  Peterson  every  three 
months  from  this  date  so  long  as  she  lives. 


which  sum  of  two  thousand  four  hundred 
dollars  are  evidenced  by  the  promissory  note 
of  said  M.  W.  Peterson  of  this  date  to  secure 
the  payment  of  the  same  at  the  maturity 
thereof,  the  vendor's  Hen  Is  retained  on  the 
land  hereinafter  described."  Contemporane- 
ous with  its  execution,  the  vendor,  M.  W. 
Peterson,  executed  and  delivered  to  the  gran-' 
tors  the  following  instrument:  "On  the 
death  of  Mrs.  Zilpha  McFerrln,  for  value  re- 
ceived I  promise  to  pay  unto  the  heirs  of 
the  said  Zilpha  McFerrln  the  sum  of  two 
thousand  four  hundred  dollars  for  a  tract  of 
land  In  Brazos  county,  Texas,  described  fully 
in  the  deed  of  the  said  Zilpha  McFerrln  and 
her  husband,  Levi  McFerrin,  of  this  date.  In 
which  the  vendor's  lien  is  retained  to  secure 
the  payment  of  this  note  at  its  maturity 
which  is  to  be  at  the  death  of  said  Zilpha 
McFerrln  and  fifty  dollars  every  three 
months  from  this  date  which  is  provided  for 
In  said  deed  so  long  as  she  lives  in  lieu  of 
interest  on  this  note  during  her  lifetime  but 
this  note  to  bear  10  per  cent,  from  the  date 
of  her  death  until  paid.  M.  W.  Peterson" — 
which  la  the  one  referred  to  in  the  deed  as 
the  "note"  given  for  a  part  of  the  considera- 
tion. The  land  was  of  the  separate  estate 
of  Mrs.  McFerrln. 

Levi  McFerrln  died  during  the  year  1898. 
The  obligation  or  note  of  Peterson,  above 
recited,  for  $2,400  was  delivered  by  Zilpha 
McFerrln  to  Jesse  McFerrin  (but  the  date 
of  such  delivery  Is  not  shown  by  the  record) 
to  be  held  by  him;  and,  when  delivered,  she 
stated  to  him  that  she  "wanted  him  to  lieep 
the  same,  and  stated  that  this  Is  for  my  chil- 
dren and  my  will."  Peterson  paid  Zilpha 
McFerrln  the  $50  per  quarter,  provided  for 
in  his  said  note  or  obligation,  several  times 
while  It  was  held  by  Jesse  McFerrln.  On 
January  25,  1899,  Zilpha  McFerrin,  then  a 
feme  sole,  made  a  deed  conveying  the  same 
194  acres  described  in  the  deed  above  men- 
tioned to  M.  W.  Peterson.  The  consideration 
expressed  in  the  deed  is  "for  and  in  consid- 
eration of  the  sum  of  fifteen  hundred  dollars 
to  me  secured  to  be  paid  by  M.  W.  Peterson 
of  Brazos  county,  Texas,  as  follows:  Three 
promissory  notes  signed  and  executed  by  M. 
W.  Peterson  each  payable  to,  Zilpha  McFerrin 
or  order  at  Navasota,  Texas,  of  even  date 
herewith  each  for  the  sum  of  five  hundred 
dollars  with  ten  per  cent  interest  per  annum 
from  date  until  paid  the  Interest  payable 
annually  all  past  due  interest  to  bear  interest 
at  the  rate  of  ten  per  cent,  per  annum  and 
each  note  providing  for  the  payment  of  ten 
per  cent,  on  principal  and  interest  as  at- 
torney's fees  If  placed  In  the  hands  of  an  at- 
torney for  collection  or  if  suit  Is  brought  on 
same  or  if  collected  through  the  probate  court 
and  each  reciting  that  it  is  given  in  part  pay- 
ment of  the  land  herein  convened,  and  that 
a  vendor's  Hen  is  retained  upon  said  prop- 
erty and  said  notes  being  due  on  one,  two 


-*For  other  cases  see  lame  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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and  three  years  after  date  respectively."  It 
also  contains  tbe  following  recitations,  to 
wit:  "Whereas  on  June  22, 1894,  said  Zllpha 
McFerrin  joined  by  her  husband  Ley!  Mc- 
Perrln  by  deed  of  that  date  which  is  of  .rec- 
ord In  Vol.  13  page  440  to  451  of  the  deed 
records  of  said  Brazos  county,  conveyed  said 
tract  of  land  to  said  M.  W.  Peterson  for 
the  consideration  of  $S0.00  cash  then  paid 
and  the  further  consideration  of  $2,400.00  as 
evidenced  by  the  promissory  note  of  said 
Peterson  to  be  paid  to  the  heirs  of  said 
Zllpha  McFerrin  upon  the  death  of  said 
Zllpha  McFerrin  and  the  farther  considera- 
tion of  $50.00  to  be  paid  every  three  months 
by  said  M.  W.  Peterson  to  said  Zllpha  Mc- 
Ferrin so  long  as  she  lived  and  whereas  it 
is  intended  by  said  M.  W.  Peterson  and 
Zllpha  McFerrin  that  this  deed  shall  In  all 
things  take  the  place  of  said  first  deed.  It 
Is  therefore  ezpresfily  understood  and  agreed 
that  said  first  deed  shall  be  held  for  naught 
from  henceforth  and  shall  be  of  no  further 
force  or  effect  And  this  conveyance  shall 
in  all  things  supersede  and  take  place  of 
said  first  deed  It  being  intended  to  make  a 
present  conveyance  of  a  present  right  and 
title  and  to  convey  In  all  things  the  present 
right  of  use,  enjoyment  and  possession  and 
the  said  Zllpha  McFerrin  herein  acknowl- 
edges that  there  are  no  charges  for  or  on 
account  of  said  land  that  said  purchase  price 
of  fifteen  hundred  dollars  first  above  de- 
scribed and  that  said  note  mentioned  in  first 
said  deed  has  been  surrendered  and  can- 
celed, and  the  lien  upon  said  land  for  and 
on  of  the  purchase  money  mentioned  In  said 
first  deed  Is  hereby  canceled  and  released  and 
said  Peterson  is  discharged  from  all  moneyed 
obligations  under  said  first  deed." 

On  October  24,  1900,  M.  W.  Peterson, 
Joined  by  his  wife,  Jessie  L.,  made  a  deed 
to  W.  J.  Foster  and  Ward  Templeman,  con- 
veying to  them,  among  other  lands,  the  194 
acres  described  in  the  other  two  deeds.  A. 
part  of  the  consideration  for  such  convey- 
ance was  the  assumption  of  and  promise  to 
pay  the  three  promissory  notes  of  Peterson 
to  McFerrin,  recited  in  the  second  deed 
above  mentioned,  which  notes  were  by  them 
subsequently  paid  off  and  satisfied.  When 
the  purchase  was  made  by  Foster  and  Tem- 
pleman, each  of  the  deeds  first  above  men- 
tioned was  of  record  In  Brazos  county,  and 
prior  to  and  at  the  time  of  their  purchase 
they  had  the  title  of  the  194  acres  examined 
by  attorneys,  and  were  advised  by  them 
that  the  title  to  the  same  was  good.  Foster 
and  Templeman  had  no  notice  nor  knowl- 
edge of  the  transactions  between  M.  W.  Pe- 
terson and  Zllpha  McFerrin  and  her  husband 
other  than  as  is  disclosed  by  the  record  of  the 
two  first-mentioned  deeds;  nor  did  they  know 
that  Jesse  McFerrin  held  the  note  or  obliga- 
tion of  Peterson  described  In  the  deed  first 
mentioned,  and  herein  above  copied,  in  his 
possession  when  they  purchased  the  land 
from  him.    Zllpha  McFerrin  died  during  the 


latter  part  of  1901,  leaving  Johnnie  McPa- 
rin,  her  only  surviving  child,  and  Llllie 
Price,  Ous  Price,  and  Henry  Price,  children 
of  her  daughter, Price,  her  only  sur- 
viving grandchildren,  who  were  her  only 
heirs.  Johnnie  McFerrin  died  after  this  ac- 
tion was  brought,  leaving  as  his  belrs  the 
aforenamed  grandchildren  of  his  mother. 
He  also  left  uncles,  who  are  his  father's 
full  brothers.  The  facts  Just  stated  were. 
In  substance,  found  by  the  trial  court;  aud, 
there  being  no  statement  of  facts  with  the 
record,  are  adopted  by  us. 

This  suit  was  brought  August  24,  1905,  by 
the  minors,  Johnnie  McFerrin,  and  the  above- 
named  grandchildren  of  Zllpha  McFerrin 
against  M.  W.  Peterson,  Ward  Templeman, 
and  W.  J.  Foster,  to  recover  upon  the  obli- 
gation or  note  for  $2,400  of  M.  W.  Peter- 
son, set  out  In  the  foregoing  conclusions  of 
fact,  and  to  foreclose  a  vendor's  lien  on  the 
land  for  which  such  instrument  was  given. 
The  defendants.  Ward  Templeman  and  W. 
J.  Foster,  after  interposing  general  and 
special  exceptions  and  a  general  denial  to 
plaintiffs'  petition,  specially  pleaded  the  mat- 
ters recited  In  the  deed  of  January  25,  189©, 
from  Zllpha  McFerrin  to  M.  W.  Peterson, 
and  the  facts  relating  thereto,  set  fortb  In 
our  conclusions  of  fact.  In  discharge  of  the 
alleged  obligation  or  note  sued  upon.  Tbey 
further  pleaded  that  they  were  purchasers 
In  good  faith  for  value,  without  notice,  etc. 
M.  W.  Peterson  having  died  during  the  pen- 
dency of  the  suit,  bis  wife,  Jessie,  voluntarily 
made  herself  a  party  defendant,  and  after 
pleading  the  insolvency  of  her  husband's 
estate  at  the  time  of  his  death,  aud  that 
there  had  been  no  administration  thereon, 
nor  necessity  therefor,  disclaimed  all  inter- 
est in  the  land  upon  which  the  alleged  Hen 
Is  sought  to  be  foreclosed,  and  adopted  the 
answer  of  her  codefendauts.  The  case  was 
tried  before  the  court  without  a  Jury,  who 
rendered  Judgment  against  Mrs.  Jessie  Pe- 
terson for  the  amount  sued  for,  together  with 
a  foreclosure  of  the  alleged  vendor's  lien  on 
the  land,  as  against  her  codefeudants. 

It  cannot  be  successfully  contended  that 
the  Instrument  sued  upon  was  not  the  prop- 
erty of  Mrs.  Zllpha  McFerrin  when  It  was 
executed  by  Peterson  for  a  part  of  the  pur- 
chase money  of  the  land  he  bought  from 
her.  It  Is  axiomatic  that  no  one  can  be  an 
heir  dtu4ng  the  lifetime  of  his  ancestor. 
Therefore,  as  Mrs.  McFerrin  had  no  heir* 
when  the  Instrument  was  executed,  and  it 
could  not  then  be  known  who  would  be 
her  heirs  when  the  money  would  become 
due,  the  writing  sued  upon  must  have  neces- 
sarily remained  her  property,  unless  she 
parted  with  the  title,  until  the  occurrence 
of  the  event  which  would  disclose  her  heirs 
to  whom,  by  Its  terms.  It  would  then  be  due 
and  payable.  It  being  her  property,  she 
could  dispose  of  It,  or  make  such  contract 
with  the  obligor  affecting  It  as  she  might 
see  fit    Indeed  the  contention  of  appellees 
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that  Bbe  gave  It  to  her  children  subsequent 
to  Its  execution  is  a  concession  on  their 
part  that  it  was  her  property  np  to  that 
time.  For  if  she  did  not  own  it,  she  could 
not  give  it  to  any  one.  Therefore  plaintiffs' 
ownerslilp  of  the  instrument  sued  on  neces- 
sarily depends  upon  whether  or  not  Mrs. 
McFerrln  gave  it  to  her  children  when  she 
delivered  it  to  Jesse  McFerrin,  telling  him 
she  wanted  him  to  keep  it,  and  that  It  was 
for  her  children.  From  the  view  we  take 
of  the  case,  it  is  deemed  unnecessary  to  de- 
termine the  qnestion  whether  the  transac- 
tion Just  referred  to  oonstttuted  a  gift  from 
her  to  her  cliildren  or  not  Let  it  be  as- 
sumed that  the  transaction  contained  all  the 
essential  elements  of  a  gift  inter  tItob,  and 
that  such  gift  was  absolute  and  irrevocable, 
still,  as  the  appellants  had  no  notice  of  it, 
they  were  not  affected  by  the  gift;  for  the 
findings  of  the  trial  court  sliow  indisputably 
every  fact  necessary  to  constitute  Temple- 
man  and  Foster  purchasers  in  good  faith 
for  value;  and  completely  negative  any  per- 
sonal liability  of  Mrs.  Peterson  dpon  the  in- 
strument sued  upon.  In  fact,  the  allega- 
tions in  plaintiffs'  petition  disclose  no  lia- 
bility on  her  part 

The  paper  upon  which  this  action  is  predi- 
cated is  not  a  negotiable  Instnunent;  and, 
being,  when  executed,  the  separate  property 
of  Zilpha  McFerrln,  Templeman  and  Foster 
when  they  purchased  had  the  right  to  rely 
upon  the  recitals  in  the  deed  of  Mrs.  Mc- 
Ferrln to  their  vendor  that  such  instrument 
bad  been  satisfied  and  canceled  by  mutual 
agreement  of  the  parties;  nor  were  they  put 
upon  further  inquiry  regarding  the  matter. 
Moran  v.  Wheeler,  87  Tex.  179,  27  S.  W.  54; 
Southern  B.  &  L.  Ass'n  v.  Brackett  91  Tex. 
44,  40  S.  W.  719;  Rogers  v.  Houston,  94  Tex. 
403,  flO  S.  W.  869;  Drumm  Commls.  Co.  v. 
Core  (Tex.  Civ.  App.)  105  8.  W.  843. 

The  court  below  erred  in  rendering  Judg- 
ment upon  the  facts  found  in  favor  of  ap- 
pellees, and  in  not  rendering  it  for  the  ap- 
pellants. Wherefore  the  Judgment  of  the 
district  court  is  reversed,  and  Judgment  is 
here  rendered  for  appellants. 


CLARK  et  al.  v.   SOUTHWESTERN  LIFE 
INS.  CO.  et  al.t 

(Court  of  Civil   Appeals  of  Texas.     Oct.  21, 
1908.    Rehearing  Denied  Nov.  18,  1908.) 

1.   EXECtTTOBS  AND  ADUINISTBATOKS  (i  182*)— 

RiOBTB  OF  Widow  and  Childben  —  Lifb 

Policy. 

A  widow's  right  to  a  yearly  allowance  for 
herself  and  childreOj  and  in  lieu  of  a  homestead, 
is  inferior  to  the  claim  of  a  bank  on  a  life  policy, 
delivered  to  it  by  decedent  to  secure  a  debt. 

[E^.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f  686 ;  Dec.  Dig. 
{  182.*] 


2.   INSCSANCE  (jt  347*)— Lm  POLIOT— ABSiaK- 

•  MBNT— Who  Cah  (jbjxct. 

Insurer  having  waived  the  requirements  of 
a  life  policy  as  to  the  form  of  an  assignment 
of  the  policy  by  Insured  to  secure  a  debt,  no  one 
else  could  attack  the  form. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Dec.  Dig.  §  847.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  Arthur  W.  Seellgson,  Judge. 

Ctonsolidated  actions  by  Cora  Clark  and  by 
the  Woods  National  Bank  against  the  South- 
western Life  Insurance  Company,  Whitney 
Patrick  and  others  intervening.  ,  From  the 
Judgment  plaintiff  Clark  brings  error.  Af- 
firmed. 

A.  C.  Bullitt  and  V.  M.  Clark,  for  appel- 
lant W.  P.  Lobban  and  Cobbs  &  Cobbs,  for 
appellees. 

FLY,  J.  Cora  Patrick,  as  the  duly  quali- 
fied survivor  of  the  commimity  estate  of  her- 
self and  her  deceased  husband,  Lee  Patrick, 
Instituted  this  suit  agahist  the  Southwestern 
Life  Insurance  Company  to  recover  |5,00O 
insurance  on  the  life  of  said  Lee  Patrick. 
The  Woods  National  Bank  had  in  a  separate 
suit  sought  to  recover  the  same  Insurance 
from  the  insurance  company,  alleging  that 
the  same  had  been  transferred  to  It  by  Lee 
Patri(*,  and  at  the  instance  of  the  Insurance 
company  the  two  causes  were  consolidated, 
and  it  prayed  that  the  question  of  ownership 
of  the  money  be  established  by  the  court 
so  that  it  would  be  protected  in  the  paymoit 
of  the  same.  Through  their  next  friend  and 
attorney,  A.  C.  Bullitt  Whltuey  Patrick, 
Cora  Patrick,  and  Dulde  Patridt,  minor  chil- 
dren of  Cora  Patrick  and  Lee  Patrick,  in- 
tervened in  the  suit  claiming  an  interest  in 
the  insurance  money,  which  had  been  paid 
by  the  Southwestern  Insurance  Company  in- 
to the  registry  of  the  court  For  further 
statement  we  refer  to  the  opinion  in  case  of 
Insurance  Co.  v.  Woods  National  Bank  (Tex. 
Civ.  App.)  107  S.  W.  114,  which  was  an  ap- 
peal from  the  same  Judgment  from  which 
this  writ  of  error  Is  prosecuted.  The  case 
was  submitted  on  special  issues,  and  the 
Judgment  rendered  is  thus  described  in  that 
opinion:  "Upon  those  answers  the  court  ren- 
dered Judgment  that  neither  appellant  Mrs. 
Patrick  nor  the  minors  should  recover  any- 
thing, that  appellant  recover  all  costs  incur- 
red by  reason  of  the  suit  of  Mrs.  Patrick,  and 
the  intervention  of  the  minors,  and  that  the- 
Woods  National  Bank  recover  of  appellant 
the  sum  of  $5,000,  the  principal  amount  of 
the  policy,  the  sum  of  $246,  Interest  at  6  por 
cent  per  annum  from  January  6,  1006,  until 
October  29,  1906,  $600,  the  statutory  penalty 
for  refusal  to  pay  the  loss,  and  $500  attor- 
ney's fees,  the  whole  being  $6,345.  It  was 
also  provided  In  the  Judgment  that  the  clerk 
should  pay  the  $5,000,  paid  Into  the  registry 
of  the  court  by  appellant,  to  Woods  National 


*Tor  othar  eaaa*  ■••  sama  topic  and  section  M17MBBR  in  Doc.  &  Aio.  Digs.  1907  to  data,  tt  Reporter  Indezet 
t  Writ  of  error  denied  \)j  Supreme  Court  i 

Digitized  by  VjOOQ IC 


336 


US  SOUTHWESTERN  REPOBTBB. 


<Tex. 


Bank,  upon  the  execution  of  a  bond  by  said 
bank  In  the  sum  of  $6,000,  payable  to  the 
district  Judge,  or  hia  successors,  conditioned 
that  the  bank  would  repay  the  money,  with 
Interest,  to  the  successful  party  in  the  suit" 
This  writ  of  error  Is  prosecuted  by  Cora  Pat- 
rick, who  became  Cora  Clark  by  intermar- 
riage with  y.  M.  Clark  after  the  Judgment 
was  rendered.  The  minors  did  not  Join  la 
the  petition  for  writ  of  error,  and  they  are 
In  this  court,  together  with  Woods  National 
Bank  and  the  Insurance  company,  as  defend- 
ants In  error.  The  evidence  Justifies  the  con- 
clusions that  Lee  Patrick,  whose  life  was  In- 
sured for  $5,000  by  the  Southwestern  Life 
Insurance  Company  placed  his  policy  of  in- 
surance In  the  bands  of  the  Woods  National 
Bank  as  collateral  security  for  a  debt  great- 
ly in  excess  thereof  that  he  owed  to  the  bank, 
and  the  policy  was  in  the  hands  of  the  bank 
at  the  time  that  Lee  Patrick  died,  and  he 
was  at  that  time  indebted  to  the  bank  in 
the  gam  of  $13,000.  The  form  prescribed  in 
the  policy  for  its  assignment  was  not  complied 
with,  but  the  facts  showed,  and  the  Jury 
found,  that  the  insurance  company  had  rec- 
ognized the  assignment,  and  had  waived  the 
formal  mode  of  assignment 

G?here  is  practically  but  one  point  to  be  de- 
cided in  this  case,  and  that  Is:  Is  the  claim 
of  plaintiff  in  error  for  a  yearly  allowance 
for  herself  and  .children,  and  in  lieu  of  a 
homestead,  superior  to  the  claim  of  the  bank 
on  the  policy,  which  bad  been  placed  in  its 
possession  by  Lee  Patrick  to  secute  the  pay- 
ment of  a  debt  due  by  him  to  the  bank?  In 
connection  with  that  issue  it  may  be  stated 
that  it  was  shown  beyond  controversy  that 
the  policy  was  delivered  by  Lee  Patrick  to 
the  bank,  to  be  held  as  security  for  a  debt, 
and  was  in  its  possession  at  the  time  of  Pat- 
rick's death.  Mrs.  Patrldt  admitted  these 
facts,  while  acting  as  survivor,  both  orally 
and  in  writing.  The  issue  presented  has  been 
time  and  again  decided  adversely  to  the 
claim  of  plaintiffs  in  error,  by  the  appellate 
courts  of  Texas,  which  a  brief  review  of  the 
decisions  will  clearly  demonstrate. 

In  the  case  of  Huyler  v.  Daboney,  48  Tex. 
234,  the  administrator  sued  to  recover  cer- 
tain promissory  notes,  left  with  the  defend- 
ant as  collateral  security  by  the  decedent  for 
a  debt  owed  by  him  to  the  defendant  The 
Supreme  Court  said:  "When  such  negotiable 
instruments  are  deposited  as  collateral  se- 
curity for  a  debt,  the  creditor  is  not  a  mere 
mortgagee  or  lienholder,  who,  In  case  of  the 
death  of  his  debtor,  must  prove  up  his  dalm 
against  the  estate,  and  ask  the  aid  of  the 
probate  court  to  enforce  his  Hen.  He  has 
in  his  own  hands  the  means  of  paying  him- 
self, and  may,  at  any  time  after  bis  debt  is 
due,  collect  the  collaterals,  and  appropriate 
the  proceeds  to  such  payment."  That  deci- 
sion was  reiterated  in  the  case  of  Williams 
▼.  Lumkin,  74  Tex.  601,  12  S.  W.  488. 

In  the  case  of  Andrews  v.  Life  Insurance 
Company,  92  Tex.  584,  50  R.  W.  672,  it  ap- 


peared that  the  Union  Central  life  Insurance 
Company  had  issued  a  policy  on  the  life  of 
W.  L.  Andrews  for  the  sum  of  $5,000.  He 
died,  and  the  insurance  company  paid  the 
amount  due  on  this  policy  to  one  A.  P.  Dyke 
The  court  said:  "The  plaintiff  claims  tbat  if 
Dyke  was  in  fact  a  creditor  of  the  deceased 
to  the  extent  of  the  amount  named  In  tlie 
policy,  then  she  Is  entitled  to  recover,  because 
the  estate  was  Insolvent  and  there  was  no 
homestead  or  other  exempted  pr(^>erty  which 
the  court  could  set  apart  to  the  widow  and 
minor  children,  and  no  property  or  funds 
out  of  which  they  could  be  famished  a  year's 
support  and  that  the  order  of  the  probate 
court,  setting  apart  the  fund  to  be  derived 
from  the  collection  of  this  policy  to  the  wid- 
ow and  children,  gives  a  prior  claim  to  that 
of  the  creditor.  The  petition  alleges  that 
Dyke,  if  a  creditor  at  all,  held  the  policy  as 
collateral  security  for  his  debt  If  it  be 
agreed  that  the  policy  was  in  Dyke's  bands 
as  collateral  to  secure  the  Indebtedness  to 
him,  then  he  liad  the  right  to  collect  It  and 
apply  the  proceeds  to  the  payment  of  hia 
debt,  and  his  claim  was  superior  to  tliat  of 
the  plaintiff  and  her  children."  The  Supreme 
Court  reversed  the  Judgment,  and  on  another 
appeal  to  the  Court  of  Civil  Appeals,  in  af- 
firming the  Judgment  of  the  lower  court  it 
was  said:  "Dyke  Is  shown  to  be  the  absolute 
■owner  of  the  iwllcy,  and  it  was  not  neces- 
sary to  his  recovery  to  show  any  assignment 
of  it  to  Iiim."  Andrews  v.  Union  Cent  Life 
Ins.  Co.,  24  Tex.  Civ.  App.  425,  58  S.  W.  1039. 
In  the  case  of  Fulton  v.  National  Bank,  26 
Tex.  Civ.  App.  115,  62  S.  W.  84,  decided  by 
this  court,  the  deceased  had  placed  with  the 
bank  certain  corporate  shares  to  secure  an 
Indebtedness  due  by  him.  Some  of  the  shares 
had  been  paid  for  by  the  bank,  for  the  t>ene- 
flt  of  deceased,  bat  there  were  others  for 
which  it  did  not  appear  that  the  bank  had 
advanced  the  purchase  price.  Mrs.  Fulton, 
the  widow  of  deceased,  sought  to  have  the 
stock  set  apart  as  an  allowance  for  her  and 
her  children.  This  court  held  that  as  to  all 
the  shares  except  eight  the  l>ank  had  a  ven- 
dor's lien,  which  wonid  be  superior  to  a 
claim  for  an  allowance,  and  as  to  tbe  other 
shares,  not  paid  for  by  the  bank,  this  court 
said:  "The  statute  does  not  authorize  an  ad- 
ministrator to  assume  or  recover  posses- 
sion of  property  which  the  decedent  had 
disposed  of  and  was  himself  not  entitled  to. 
Fulton  had  neither  possession  of  any  of  this 
property,  nor  was  entitled  to  its  possession 
at  his  death.  He  bad  a  right  to  acquire 
or  regain  possession  of  It  by  satisfying  the 
creditor  who  held  it,  and  his  administrator 
has  no  better  right"  The  same  rule  fits  the 
facts  of  this  case  to  a  nicety.  The  court 
however,  went  farther  in  that  case,  and  held: 
"But  Independently  of  the  reasons  stated  in 
the  above  paragraph,  the  expressed  views 
of  tbe  Supreme  Court  are  not  in  accord  with 
plaintiff's  contention  that  these  pledged  stocks 
were  subject  primarily  to  the  payment  of  al- 
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lowancea  to  widow  and  children."  After  a 
quotation  from  Andrews  t.  Insurance  Com- 
pany, herein  cited,  the  court  proceeded:  "We 
are  of  the  opinion  that  a  pledgee  of  certifi- 
cates of  stock  Is  entitled  to  hold  them  as 
against  an  administrator  of  the  pledgor,  and 
Is  entitled  to  receive  and  enforce  dividends 
or  other  benefits  attaching  thereto  so  long  as 
his  claim  Is  unsatisfied." 

The  policy  was  pledged  to  Woods  National 
Bank  to  secure  a  debt  he  owed  the  bank,  and 
be  could  not  have  recovered  possession  of 
the  policy,  without  payment  of  the  debt  for 
■which  it  was  pledged,  and  neither  can  his 
wife  and  children.  The  Insurance  company 
having  waived  the  requirements  In  the  poli- 
cy as  to  Its  assignment,  no  one  else  had  the 
right  to  attadc  the  form  of  the  transfer. 
Coleman  r.  Anderson,  98  Tex.  670,  86  S.  W. 
730 ;  Embry  v.  Harris,  107  Ky.  61,  52  8.  W. 
958;  Lockett  v.  Lockett,  80  S.  W.  1152,  26 
Ky.  Law  Rep.  800;  Cpltz  v.  Karel,  118  Wis. 
627,  95  N.  W.  948,  62  L.  R.  A.  982,  99  Am.  St. 
Rep.  1004;  McCauley  v.  Nat  Bank,  27  S. 
C.  215.  3  S.  E.  193.  It  has  also  been  held 
that  where  a  debtor  made  au  assignment 
of  a  policy  upon  bis  life  as  collateral  securi- 
ty for  his  debt  the  assignee  does  not  waive 
his  rights  in  the  policy,  by  reason  of  having 
procured  an  allowance  of  bis  claim  against 
the  estate.    Hlght  v.  Taylor,  97  Ind.  392. 

The  Judgment  as  reformed  in  our  opinion 
on  the  other  branch  of  this  case,  will  be  af- 
-firmed. 


ST£X}E^  k  SONS  PIANO  MFG.  00.  et  al.  v. 
MacMASTER-t 

<Coart  of  CSvlI  Appeals  of  Texas.     June  27, 
190a    Rehearing  Denied  Oct.  17,  1908.) 

1.  Appeai,  and  Erbob  (I  837*)  — Pbesenta- 
TiON  Below  —  Objections  to  Petition  — 
Failure  to  State  Cause  of  Action. 

In  a  salt  to  enjoin  the  prosecution  of  salts 
brought  in  a  Jnitice's  court,  assignments  of  er- 
ror to  a  refusal  to  dismiss  the  injunction  because 
the  petition  did  not  show  any  equity  on  its  face, 
nor  that  plaintiff  was  entitled  to  the  injunction, 
and  becanse  it  failed  to  allege  his  defenses  to  the 
suits,  were  objections  in  ttie  nature  of  demurrers 
and  exceptions  to  the  petition,  and  the  proper 
practice  was  to  first  demur  to  the  petition,  and 
assign  an  adverse  mling  thereon  as  error,  and 
hence  only  require  the  appellate  court  to  deter- 
mine whether  the  petition  would  have  been  good 
«n  demurrer. 

[£id.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  DJg.  }  837.*] 

2.  Appeai.  and  Bbrob  ({  719*)— Assionuknts 
OF  Ebbob— Necessitt— Faxlubs  to  State 
Cause  or  Action. 

It  would  be  the  duty  of  the  Court  of  Civil 
Appeals  to  determine  the  sufiiciency  of  the  peti- 
tion as  against  a  general  demurrer,  even  though 
there  were  no  assignments  of  error  as  to  its  suf- 
ficiency. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  i  2973 ;  Dec.  Dig.  {  719.*] 


8.  Injunction  (8  19*)— Grounds— Multiplic- 

ITT  OF  Surrs. 

Rev.  St,  1895,  art.  2989,  cl.  8,  anthorizes 
the  district  court  to  issue  injunctions  where  the 
applicant  is  entitled  thereto  under  the  principles 
of  eqnity.  The  petition  alleged  that  plaintiff 
sold  on  commission  pianos  consigned  to  him  by 
defendants  under  written  contracts  providing 
that,  on  all  time  sales,  plaintiff  was  allowed  the 
first  payment  by  the  purchaser  to  a  certain 
amonnt,  and  was  to  remit  the  remainder  to  de- 
fendants, together  with  snfiicient  notes,  etc.,  to 
make  the  total  remittance  at  least  60  per  cent, 
over  the  price  at  which  the  instruments  were 
consigned  to  plaintiff,  the  excess  to  be  placed 
to  his  credit  until  defendants'  Interest  therein 
was  satisfied  when  it  should  belong  to  plaintiff ; 
that  plaintiff  should  guarantee  the  notes  and 
pay  for  any  pianos  not  paid  for  by  the  purchas- 
er; that,  after  plaintiff  had  terminated  his  em- 
ployment, defendants  brought  suits  in  justice's 
court  for  a  certain  sum  and  to  recover  four  pi- 
anos, or  their  value,  which  defendants  claimed 
that  plaintiff  had  not  paid  for,  but  that  defend- 
ants were  in  fact,  lai^ely  Indebted  to  plaintiff 
above  the  amount  sued  for  because  of  their  fail- 
ure to  remit  for  collateral  notes  held  by  them, 
and  plaintiff  charged  that  the  justice's  suits 
were  brought  to  vex  and  needlessly  embarrass 
him,  and  prayed  that  their  prosecution  be  enjoin- 
ed, and  that  all  matters  arising  out  of  the  con- 
tract be  settled  in  this  suit.  Held,  that  the  peti- 
tion was  safficient  on  general  demurrer  to  au- 
thorize the  district  court  to  grant  the  relief 
prayed  on  the  ground  of  multiplicity  of  suits. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  i  18;  Dec.  Dig.  {  19.*] 

4.  Injunction   (I   26*)— AonoNS  at  Law— 

Gbounds  fob  Relief— Ebbobb. 

As  a  general  rule,  when  a  court  of  law  has 
Jurisdiction  of  the  ijarties,  the  subject-matter, 
and  the  amount  in  controversy,  and  is  proceed- 
ing in  a  lawful  manner,  equity  will  not  inter- 
fere to  control  the  proceedings  for  mere  errors 
of  law  or  judgment,  where  the  trial  court  can 
properly  determine  the  dispute. 

[E>d.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  i  24;  Dec.  Dig.  |  25.*] 

6.  EquiTT  (J  51*)  —  JuBiSDicTioN  —  Multi- 
plicity OF  Suits. 

In  order  to  prevent  a  multiplicity  of  suits, 
equity  will  take  cognizance  of  a  controversy,  de- 
termine the  rights  of  the  parties,  and  grant  the 
relief  required  to  meet  the  ends  of  justice. 

[Ed.  Note. — For  other  cases,  see  EJquity,  Cent 
Dig.  n  167-171 ;   Dec  Dig.  §  51.*] 

6.  Appeal  and  Ebbob  (g  216*)— Objections 
Not  Made  Below  —  Instructions  —  Re- 
quests. 

Where  the  objection  to  instructions  is  mere- 
ly that  matters  were  omitted  therefrom  which 
were  not  specially  requested  to  be  supplied,  there 
is  no  error  available. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  216;*  Trial,  Cent  Dig.  § 
628.] 

7.  Tbial  (I  268*)  —  Instbuctions  —  Ignorinq 
Issues. 

In  an  action  to  enjoin  certain  suits  and  set- 
tle the  rights  of  the  parties  under  a  contract 
by  which  plaintiff  was  to  sell  pianos  consigned 
to  him  fay  defendants,  and  remit  part  of  the 
first  payments,  and  notes  for  the  remainder  due, 
so  as  to  make  the  total  amount  remitted  at 
least  50  per  cent,  over  the  price  at  which  they 
were  consigned  to  plaintiff,  and,  after  defendants' 
interests  in  the  notes  were  satisfied,  the  residue 
collected  on  them  was  to  belong  to  plaintiff, 
defendants  having  negligently  failed  to  collect 
such  notes  and  make  returns  as  provided  for,  a  re- 
quested instruction  submitting  defendants'  right 
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to  recover  the  sum  allowed  m  a  discount  to  plain- 
tiff on  his  personal  notes  on  account  of  plain- 
tiff's failure  to  carry  out  the  terms  of  the  set- 
tlement after  having  received  that  discount  was 
properly  refused  as  ignoring  plaintiff's  right  to 
recover  for  the  collateral  held  by  defendants  un- 
der their  contract. 

IVa.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  258.»] 

Appeal  from  District  Oourt,  Tarrant  Coun- 
ty; Mike  B.  Smith,  Jud^. 

Suit  by  James  MacMaster  against  the 
Steger  &  Sons  Piano  Manufacturtng  Com- 
pany and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Defendants'  twentieth  assignment  of  error 
was  that  the  court  erred  In  faUlng  to  submit 
the  question  whether  the  pianos  in  contro- 
versy were  sold  to  plaintiff  under  the  parol 
contract  alleged  In  plaintiff's  petition,  or 
whether  they  woie  consigned  to  him  under 
the  terms  of  the  written  contract  attached 
to  the  petition. 

The  twenty-second  assignment  of  error 
was  that  the  court  erred  In  failing  to  submit 
the  Issue  whether  the  settlement  alleged  in 
the  petition  and  answer  was  In  fact  con- 
summated. 

The  twenty-third  assignment  of  error  was 
that  the  court  erred  in  failing  to  submit  the 
question  whether  defendants  if^ere  entitled 
to  recover  of  plaintiff  a  certain  sum,  the 
balance  due  on  plaintiff's  personal  notes,  as 
set  out  In  defendants'  answer. 

Special  charge  No.  3  requested  by  de- 
fendants submitted  the  question  of  defend- 
ants' right  to  recover  the  discount  allowed 
plaintiff  on  his  personal  notes,  because  of 
plaintiff's,  failure  to  carry  out  the  terms  of 
the  settlement  after  having  received  the  dis- 
count 

Defendants'  twenty-seventh  assignment  was 
as  to  error  In  overruling  defendants'  special 
exception  to  the  allegations  of  the  supple- 
mental petition  l)ecau8e  plaintiff  sought  there- 
by to  contradict  and  vary  by  parol  the  terms 
of  the  written  contracts  attached  to  his  orig- 
inal petition,  and  the  averments  of  the  peti- 
tion excepted  to  were  that,  after  the  written 
contracts  had  been  entered  Into,  plaintiff  and 
defendants  entered  into  a  custom  and  oral 
contract  whereby  defendants  undertook  the 
collection  of  collateral  sent  them  by  plain- 
tiff, and  that  plaintiff  had  frequently  de- 
manded certain  collateral  which  he  had 
means  of  collecting,  and  Informed  defend- 
ants thereof,  but  defendants  Ignored  his  re- 
quest whereby  the  collateral  became  un- 
collectible. 

Floumoy,  Smith  &  Stover  and  McLean  tc 
Scott,  for  appellants.  Israel  Dreeben  and 
McCart  Bowlin  &  McCart  for  appellee. 

CONNER,  C.  J.  This  is  an  Injunction  suit 
filed  by  appellee  to  restrain  appellants  and 
John  L>.  Terrell  and  Charles  T.  Rowland, 
two  justices  of  the  peace  of  precinct  No.  1, 


Tarrant  county,  from  prosecuting  five  several 
suits  filed  in  said  justice  courts  by  appellants 
against  appellee,  and  to  recover  damages  as 
set  out  in  the  petition.    The  trial   resulted 
in  the  perpetuation  of  the  preliminary   in- 
junction that  had  been  Issued  and  in  a  Judg- 
ment for  appellee  in  the  sum  of  $555.00. 
from  which  this  appeal  has  been  prosecuted. 
In  the  first  seven  assignments  it  is  urged 
that  "the  court  erred  In  refusing  to  dismiss 
the   injunction  suit  herein  against  defend- 
ants" because  of  various  omissions  in   and 
objections  to  appellee's  petition  for  Injonc- 
tlon. '  For  instance.  In  the  third  assignment. 
It  is  urged  that  "the  court  erred  in  refusing 
to  dismiss  plaintiff's  injunction  filed  herein 
because  the  allegation  of  plaintifTs  petition 
for  Injunction  does  not  show  any  equity  on 
Its  face,  or  that  plaintiff  was  entitled  to 
said  injunction  In  this,"  etc.;  contradiction 
in  certain  clauses  being  alleged.    The  fourth 
assignment  is  that  "the  court  erred  in   re- 
fusing to  dismiss  the  Injunction  suit  herein 
against  defendants  because  the  plaintiff  failed 
to  allege  what  defense  he  had  to  the  suits 
pending  in  the  justice  court  enjoined  herein," 
etc.    We  think  it  manifest  from   these   as- 
signments that  they  are  wholly  In  the  nature 
of  demurrers  and  exceptions  to  the  petition, 
and  that  the  proper  practice  would  have  been 
to  first  challenge  the  sufficiency  of  the  uetl- 
tlon  by  demurrers,  and.  In  event  of  adverse 
rulings,  to  assign  error  to  the  action  of  the 
court.    We  think  the  assignments  of  error 
thus  noticed  can  be  considered  by  us  in  no 
event  further   than  to  scrutinize  appellee's 
petition    for    the   purpose    of    determining 
whether  it  is  good  as  against  a  general  de- 
murrer,   which   doubtless   It   would    be    our 
duty  to  do   at  all   events.    So  far  as  we 
deem  it  necessary  to  here  state,   appellee 
alleged  that  prior  to  all  dates  Involved  he 
had  been  engaged  In  sellinj;  on  commission 
pianos  consigned  to  him   by   the   appellant 
piano  companies  under  written  contracts  pro- 
viding for  private  prices  to  be  paid  by  appel- 
lee, when  sold  for  cash,  by  remitting  to  ap- 
pellants the  invoice  price  to  him;  that  on  all 
time  or  part  cash  sales  appellee  was  to  be 
allowed  "the  first  cash  payment  made  by  tbe 
purchaser  to  the  amount  of  ^,  the  remain- 
der of  such  cash  payment  I  am  to  remit  to 
you  (the  appellant  piano  companies),  togeth- 
er with  a  sufficient  amount  of  the  interest- 
bearing  notes,  c(mtracts,  or  leases  first  be- 
coming due  to  make  the  total   amount  so 
remitted  equal  to  a  sum  not  less  than  50 
per  cent  in  excess  of  the  price  at  which  tbe 
Instrument   is  consigned   to  me,   which   ex- 
cess shall  be  placed  to  my  collateral  credit 
until  your  equity  In  said   notes,  contracts, 
or  leases  is  satisfied,  then  this  excess  shall 
revert  to  me,   and  X  hereby  guarantee   the 
payments  of  all  notes,  contracts,  and  leases 
so    taken,    waiving    protest    and    notice    of 
protrat  and  default    And  if  default  Is  made 
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In  the  payments  of  any  notes,  contracts,  or 
leases  so  guaranteed,  I  agree  upon  your 
demand,  to  repossess,  or  cause  to  be  repos- 
sessed at  my  expense,  any  Instrument  for 
which  said  default  note  or  notes,  contracts, 
or  leases  were  given  In'  payment.  Should  I 
be  unable  to  regain  iKMsesslon  of  such  In- 
strument, I  agree  to  pay  the  entire  amount 
due  you  on  same  in  cash,  or  you  may  at 
your  option  apply  any  part  of  my  collaterals 
which  you  may  hold  In  full  or  part  settle- 
ment of  the  sama"  The  contract  further 
provided  that  "I  [appellee]  hereby  agree  to 
assist  you  [the  piano  companies]  In  making 
collection  of  -notes,  contracts,  and  leases  in- 
dorsed by  me  when  called  upon  to  do  so, 
and  without  charge  for  services  rendered." 
Appellee  alleged  that,'  prior  to  the  institution 
of  the  suits  In  the  Justice  court,  he  had  ter- 
minated his  connection  with  the  appellant 
companies;  that  said  suits  had  been  Insti- 
tnted  for  the  cash  sum  of  $50  alleged  to  be 
due,  and  for  the  recovery  of  four  certain 
pianos,  <v  their  value,  which  had  been  con- 
signed to  him,  and  for  which  appellants  al- 
leged he  had  not  paid;  that  In  truth  ap- 
pellants were  largely  indebted  to  him  in 
excess  of  the  amount  so  sued  for  on  account 
of  the  value  of  collateral  notes  that  had 
been  delivered  to  appellants  under  the  terms' 
of  their  said  written  contracts,  and  which 
tbey  had  negligently  failed  to  collect  and 
apply  and  remit,  as  bad  been  provided,  and 
it  was  charged  that  said  suits  bad  been 
Instituted  In  said  justice  courts  with  the  pur- 
pose of  vexing,  harassing,  and  needlessly  em- 
barrassing appellee,  and  he  prayed  that  ap- 
pellants be  enjoined  from  further  prosecut- 
ing them,  and  that  all  matters  arising  out  of 
said  contracts  be  settled  in  this  suit,  and  that 
he  have  judgment  as  prayed  for.  The  petk- 
tion  contained  many  other  allegations  not 
deemed  necessary  to  an  understanding  of  this 
opinion;  but  as  perhaps  sufficient  therefor  the 
above  outline  has  been  given. 

The  main  contention  seems  to  be  that  the 
district  court  Is  without  power  to  enjoin  the 
Justice  courts  from  proceeding  with  the  caus- 
es of  action  properly  filed  therein,  "when  said 
Justice  court  has  jurisdiction  of  the  parties, 
the  subject-matter  of  the  suits,  the  amount 
in  controversy,  and  is  proceeding  in  a  law- 
ful manner  with  the  trial  and  the  disposi- 
tion of  the  same,"  and  the  case  of  Railway 
r.  Dowe,  70  Tex.  1,  6  S.  W.  790,  Is  cited  in 
snpport  of  this  contention.  The  general  rule 
tmder  the  present  Constitution  of  this  state 
is  undoubtedly  as  stated  in  the  contention 
made.  Courts  of  equity  will  not  interfere  to 
control  the  proceedings  of  other  courts  where 
there  have  been  mere  errors  of  law  or  of 
Judgment,  or  where  the  lower  court  can 
bear  and  determine  the  dispute.  But  our 
statute  expressly  authorizes  the  district  court 
to  Issue  injunctions  in  all  cases  where  "the 
applicant  for  such  writ  may  show  himself 
entitled  thereto  under  the  principles  of 
■equity."    See  Bev.  St  1885y  art  2989,  d.  3. 


Says  Mr.  Fomeroy  in  the  fourth  volume  of 
his  work  on  Equity  Jurisprudence  (3d  Eld., 
i  1360):  "The  use  of  injunctions  to  stay  ac- 
tions at  law  was  almost  coeval  with  the 
establishment  of  the  chancery  Jurisdiction. 
Without  this  means  of  Interference  to  pro- 
tect the  rights  of  its  suitors,  the  court  of 
chancery  could  never  have  established,  ex- 
tended, and  enforced  Its  own  Jurisdiction." 
And  it  is  a  well-established  doctrine  that  a 
court  of  equity  may  take  cognizance  of  a 
controversy,  determine  the  rights  of  all  the 
parties,  and  grant  the  relief  required  to 
meet  the  ends  of  justice  in  order  to  prevent 
a  multiplicity  of  suits.  1  Pomeroy's  Equity 
Jurisprudence,  {  243  et  seq.  In  section  271 
of  the  volume  just  cited  the  author  says 
that  the  Judgment  of  a  court  of  equity  to 
prevent  multiplicity  of  suits  "has  also  been 
admitted,  under  special  circumstances,  to 
settle  the  entire  controversy  between  two 
parties  growing  out  of  some  complicated  con- 
tract Involving  numerous  questions  and  many 
actions  at  law."  So  that,  on  the  whole,  we 
think  It  can  be  scarcely  doubted  that  ap- 
pellee's petition  Is  sufficient  on  general  de- 
murrer to  authorize  the  relief  he  sought. 
Certainly  as  against  appellants,  at  least,  he 
would  be  entitled  to  the  restraining  process 
Invoked. 

Under  the  twelfth,  thirteenth,  fourteenth, 
and  sixteenth  assignments  it  is  insisted,  in 
substance,  tliat  the  evidence  is  insufficient  to 
support  the  verdict  in  appellee's  favor  on  the 
Issue  of  negligence  on  appellants'  part  in 
the  collection  of  certain  collateral  notes,  for 
the  value  of  which  appellee  alleged  be  was 
entitled  under  the  terms  of  the  contract.  A 
statement  of  all  the  evidence  on  this  issue 
would  confuse  rather  than  otherwise,  and 
we  hence  deem  it  sufficient  to  omit  details 
and  to  say  that,  after  careful  examination, 
we  must  disagree  with  appellants'  contention 
In  this  particular. 

The  first  paragraph  of  the  court's  charge 
objected  to  in  the  fifteenth  assignment  was 
correct  as  far  as  it  went,  and  the  errors 
complained  of  in  the  twentieth,  twenty-sec- 
ond, and  twenty-third  assignments  at  most 
constituted  omissions  merely  calling  for  re- 
quested special  Instructions.  Appellants' 
special  charge  No.  3  was  properly  rejected  as 
Ignoring  appellee's  right  to  recover  upon  his 
collateral  that  appellants  were  shown  to 
have  and  to  have  negligently  failed  to  col- 
lect and  return  as  provided  for  by  the  writ- 
ten contracts.  Nor  do  we  find  error  in  the 
action  of  the  court  In  overruling  appellants' 
special  exception  as  complained  of  In  the 
twenty-seventh  assignment.  The  averments 
of  appellee's  petition  excepted  to  seem  to  us 
to  be  consistent  with  the  contracts  declared 
upon,  and  as  in  nowise  varying  or  contra- 
dicting their  terms,  as  is  insisted  under  this 
assignment 

We  conclude  that  no  reversible  error  has 
been  shown,  and  that  the  Judgment  should 
be  affirmed. 


Digitized  by 


Google 


340 


113  SOUTHWESTERN  REPORTER. 


(Ark. 


WISCONSIN  ft  ARKANSAS  LUMBER  CO. 

V.  THOMPSON  et  al. 
(Supreme  Coart  of  Arkansaa.     Oct  26,  1908.) 
Mabteb  and  Sebtant  (S83*) — EmflotSs'  Dis- 
CHABOB— Wages— Rkfubal  to  Pat— Chab- 

ACTEB. 

A  paymaster's  statement  to  discharged  em- 
ployes, who  demanded  payment  of  their  wages: 
Yon  would  not  go  to  Uie  car;  if  this  had  been 
reasonable,  I  would  pay  you" — was  not  an  ab- 
solute refusal  to  pay,  within  Acts  190S,  p.  538, 
prescribing  a  penal^  where  a  corporation  fails 
to  pay  the  wages  of  discharged  employ^  within 
seven  days  from  their  discharge ;  the  paymaster 
merely  meaning  that  the  employes  were  not  rea- 
sonable because  they  did  not  go  to  the  car,  which 
was  the  customary  place  for  payment,  and  that 
he  could  not  pay  tnem  before  definitely  ascer- 
taining how  much  the  company  owed  them. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec,  Dig.  t  83.*] 

Appeal  from  Circuit  Court,  Saline  County ; 
W.  H.  BvanB,  Judge. 

Action  by  C.  P.  Thompson  and  another 
against  Uie  Wisconsin  &  Arkansas  Lumber 
Company.  From  a  Judgment  for  plalntlfTB, 
defendant  appeals.  Reversed,  and  remanded 
for  new  trial. 

N.  P.  Richmond  and  H.  Berger,  for  appel- 
lant   H.  B.  Means,  for  appellees. 

HART,  J.  This  Is  a  suit  by  O.  P.  Thomp- 
son and  J.  M.  Fielding  against  the  Wiscon- 
sin tc  Arkansas  Lumber  Company  to  recover 
the  penalty  Imposed  by  statute  upon  corpor- 
ations for  falling  to  pay  the  wages  of  dis- 
charged employes  within  seven  days  from 
their  discharge.  Acts  1905,  p.  6S8.  Separate 
suits  were  brought,  but  the  cases  were  con- 
solidated by  order  of  the  court  and  tried 
at  the  same  time.  There  was  a  Jury  trial, 
and  verdict  for  the  plaintiffs,  and  defendant 
has  appealed. 

The  essential  facts  In  this  case  are  the 
same  an  those  In  the  case  of  Wisconsin 
&  Arkansas  Lumber  Company  v.  Reaves,  82 
Ark.  377,  102  8.  W.  206,  and  the  principles 
there  announced  control  here.  The  only 
difference  between  the  facts  In  this  case 
and  the  Reaves  Case  is  as  follows:  When 
the  laborers  went  to  the  paymaster's  office, 
and  presented  their  identification  checlu,  the 
paymaster  said:  "You  would  not  go  to  the 
car;  if  this  had  been  reasonable,  I  would 
pay  you."  The  paymaster  explained  that 
the  identification  checks  did  not  show  wheth- 
er the  parties  were  discharged,  or  had  mere- 
ly quit,  and  did  not  show  the  amount  due 
them;  that  the  laborers  were  In  the  habit 
of  trading  at  the  company's  store  in  the 
woods ;  and  that  he  did  not  know  how  much 
they  owed  tmtll  the  report  from  the  woods 
where  they  worked  was  received. 

If  the  language  above  quoted  could  be 
construed  as  an  absolute  refusal  to  pay  on 
the  part  of  the  company,  then  the  present 
case  could  be  distinguished  from  the  Reaves 
Case;  for  it  would  be  no  use  for  the  labor- 


ers to  leave  their  addresses.  If  the  company 
refused  absolutely  to  pay  them.  Tbis  is 
In  accord  with  the  reasoning  of  the  case  of 
St  L  S.  W.  Ry.  Co.  ▼.  Brown,  75  Arlc.  137, 
86  B.  W.  994.  We  do  not  thbik,  however, 
the  language  is  suB(5eptlble  of  that  Interpre- 
tation. The  paymaster  merely  meant  to 
tell  them  they  were  not  reasonable  because 
they  did  not  go  to  the  cars,  which  was  the 
usual  and  customary  place  for  the  men  to 
be  paid  off,  and  that  he  could  not  pay  them 
until  he  had  definitely  ascertained  how  much 
the  company  owed  them. 

Counsel  for  the  plaintiflb  urge  that  the 
Reaves  Case  be  overruled;  but  no  new  argu- 
ments are  presented  therefor.  No  reason 
Is  given,  and  none  is  perceived  by  the  court 
to  warrant  a  departure  from  the  rule  adopt- 
ed In  that  case.  Therefore,  under  the  undis- 
puted facts  as  disclosed  by  the  record,  the 
court  below  should  have  directed  a  verdict 
for  the  defendant,  as  requested  by  it. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


LITTLE  V.  WILLIAMS  et  al. 

(Supreme  Court  of  Arkansas.    June  22,   190S. 

On  Rehearing,  Nov.  9,  1908.) 

L   BOUNDABIES  (8  12*)— NOWHAVIOABLB  IxAKB 
— OWNEBSaiP— RlPABIAN    KlOHTS. 

Tie  title  of  adjoining  landowners  extends 
to  the  center  of  a  nonnavigable  lake  by  Tirtue 
of  their  riparian  rights. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  i  114 ;  Dec  Dig.  }  12.*] 

2.  QviBTiNO  Title  (§  10*)— Bubdkn  or  Pboof. 
In  a  suit  to  quiet  title,  plaintiff  mnst  soc- 
ceed,  if  at  all,  on  the  strength  of  her  own  title, 
the  burden  being  on  her  to  show  that  the  land 
In  controversy  was  of  such  a  character  that  it 
passed  to  her  under  her  chain  of  title. 

[Ed.  Note.— For  other  cases,  see  Qaieting  Ti- 
tle, Cent  Dig.  g  36;  Dec.  Dig.  i  10.*] 

8.  PuBLio  Lands  (I  25*)— Goveenicbnt  Sdb- 

VET— Evidence. 

Where  the  plats  of  a  government  survey  of 
land  in  controversy  and  the  field  notes  accompa- 
nying them  showed  that  the  lands  when  surveyed 
constituted  the  l>ed  of  a  lake  and  were  within 
the  meandered  lines  thereof,  they  constituted 
prima  facie  evidence  that  the  lands  were  a  part 
of  the  lake  bed.  , 

[Ed.  Note.— For  other  cases,  see  Public  Lands. 
Cent.  Dig.  i  33;  Dec.  Dig.  {  25.*J 

4.  Public  Lands  (i  25*)- Subvet— Cobbect- 

NESB— IMPEACHKBNT. 

Wliere  a  government  survey  erroneoasly  in- 
cluded within  the  meandered  lines  of  a  nonnavi- 
gable lake  a  quantity  of  swamp  lands  as  a  part 
of  the  lake  bed,  but  neitlier  tne  United  States 
land  department  nor  the  state  of  Arkansas  had 
ever  questioned  the  correctness  of  the  surrey 
but  had  always  treated  it  as  correct  it  could  not 
be  impeached  by  an  Individual  claimant  in  a  col- 
lateral  proceeding. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  §  33 ;  Dec  Dig.  I  25.*] 

5.  Public  Lands  (g  108*)— Swamp  Lards— 
Secretabt   of  Intebiob's  Dkcisioh  —  iK- 

PEAOHMENT. 

A  decision  of  the  Secretary  of  the  Interior 
as  to  whether  certain  lands  are  within  the  terns 
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of  the  Bwamp  land  rrant  is  conclasive  in  the 
absence  of  frand,  and  cannot  be  collaterally  at- 
tacked. 

[Ed.  Note.— For  other  cases,  see  Pablic  Lands, 
Cent  Dig.  f  30t;  Dec.  Dig.  I  108.*] 

6.  Bound AME8    (|    12*)  —  Convbtancb    bt 
Statb— Patents— HiTKOT. 

The  legal  effect  of  state  patents  of  fraction- 
al sections  and  parts  of  sections  of  public  lands 
snrrounding  the  meandered  lines  of  a  nonnaviga- 
ble  lake  according  to  the  official  plats  of  the 
pablic  survey  was  to  convey  all  riparian  rights, 
and  by  virtue  thereof  to  vest  prima  facie  title 
to  the  bed  of  the  lake  as  shown  by  the  plats  from 
the  meandered  shore  line  to  the  center. 

[E!d.  Note.— For  other  cases,  see  Bonndaries, 
Cent.  Dig.  I  114 ;  Dec.  Dig.  f  12.*] 

7.  Public  Lands  (S  68»)— Swamp  Land  Act— 

The  swamp  land  act  (Act  Cong.  Sept.  28, 
1850,  c.  84  9  Stat.  619),  while  a  grant  In 
pnesenti.  did  not  pass  the  legal  title  of  the  lands 
transferred  thereby  to  the  states  until  the  lands 
bad  been  selected  as  such  and  the  patents  were 
delivered. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  {  181;  Dec  Dig.  {  58.*] 

8.  Public  Lands  (J  25*)  —  Sukvit— Conolu- 
siVEN  Esa— Mistakes. 

Until  the  government  elects  to  correct  mis- 
takes in  an  original  survey  of  public  land  and 
asserts  a  claim  to  the  lands  by  virtue  of  such 
mistakes,  no  one  can  complain  or  dispute'  the 
title  of  the  holders  of  a  prima  facie  title. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  J  33 ;  Dec.  Dig.  i  25.*] 

On   Rehearing. 
».  Btidenck  (i  23*)— Judicial  Notice— Gov- 
ernment SUBVETS. 

Courts  take  judicial  notice  of  the  general 
'system  of  government  surveys,  and  know  that 
lands  are  surveyed  and  platted  into  sections, 
parts  of  sections,  and  fractionals  where  th^ 
abut  on  streams  or  other  bodies  of  water. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  H  29,  30;  Dec.  Dig.  S  23.»] 

10.  BOUNDABIES     (J     10*)  —  DESCBIPTIOK     OF 

Land. 

Description  of  land  according  to  terminolo- 
gy employed  in  the  system  of  governmental  sur- 
veys and  plats  is  necessarily  a  reference  to  the 
plats  of  those  surveys,  there  oeing  nothing  known 
of  townships,  sections,  and  parts  of  sections,  ex- 
cept such  as  are  described  in  the  plats  of  the 
government  surveys. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  §S  90,  01 ;  Dec.  Dig.  {  10.*] 

11.  Boundaries  (8  10*)  —  Descbiption— Rkf- 
ebence  to  plat. 

A  conveyance  of  a  township  "according  to 

plats   of   the  surveys"   does  not   include  lands 

-which  do  not  appear  on  the  plat  of  the  surveys. 

[EM.  Note.— For  other  cases,  see  Boundaries, 

Cent.  Dig.  H  90,  91 ;  Dec.  Dig.  |  10.*] 

12.  Stipulations   (8   14*)  —  C!onstbuotioh — 
"Townships." 

In  a  suit  to  quiet  title,  a  stipulation  provid- 
ed that  all  the  surveyed  lands  in  the  vicinity 
were  in  Septeml>er,  1850,  swamps  and  overflow- 
ed lands,  and  passed  to  the  state,  and  that  the 
"townships,"  including  Walker's  Lake  as  mean- 
dered on  the  map,  were  included  by  the  Secreta- 
ry of  the  Interior  in  the  list  of  lands  granted  to 
the  state  nnder  the  swamp  land  act  (Act  Cong. 
Sept.  2&  1850,  c.  84  9  Stat.  519).  Held,  that 
the  word  "townships"  as  used  in  such  stipula- 
tion was  limited  to  the  townships  as  surveyed 
and  platted  by  the  government  surveyors,  and 
meant  the  townships  according  to  the  surveys 
and  plats,  and  did  not  include  nnsnrveyed  lands 


erroneously  included  wltiiin  the  meandered  line 
of  the  lake. 

[Ed.  Note. — ^For  other  cases,  see  Stipulations, 
Dec.  Dig.  8  14.* 

For  other  definitions,  see  Words  and  Phrases, 
mi.  8,  pp.  7032-7035.] 

13.  Judgment   (8  682*)  —  Conclusiveness — 

Pasties. 

Where  the  board  of  directors  of  a  levee  dis- 
trict was  not  a  party  to  a  suit  involving  the 
character  of  certain  lands  conveyed  by  it  to 
plaintiff  under  a  grant  from  the  state,  the  rights 
of  the  iKiard  could  not  be  affected  by  the  decree. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  f  1148;  Dec.  Dig.  8  632.*] 

Appeal  from  Mississippi  Chancery  Court; 
Edward  D.  Robertson,  Chancellor. 

Suit  by  Johanna  Little  against  J.  J:  Wil- 
liams and  othera  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

This  case  Involves  a  controversy  concern- 
ing the  title  to  a  large  body  of  unaarveyed 
and  unoccupied  land  containing  1,000  or  1,200 
acres  of  land  within  the  meandered  lines  of 
what  is  known  as  "Walker's  Lake"  accord- 
ing to  the  survey  made  in  1847  by  the  United 
States  government  The  plaintiff,  Johanna 
Little,  claiming  to  be  in  actual  possession  of 
tlte  lands  in  controversy,  instituted  this  suit 
in  chancery  against  the  defendant  J.  J.  Wil- 
liams and  others,  to  quiet  her  alleged  title. 

The  plaintiff  claims  title  to  the  land 
through  the  following  chain:  First  United 
States  to  state  of  Arkansas,  act  of  Congress 
dated  September  28,  1850  (chapter  84,  9  -Stat. 
519),  donating  swamp  and  overflowed  land. 
Second.  State  of  Arkansas  to  Board  of  Di- 
rectors of  St  Francis  Levee  District  act  of 
General  Assembly  dated  March  29,  1893 
(Laws  1803,  p.  172),  donating  all  lands  in  the 
district  owned  by  the  state.  Third.  Board  of 
Directors  of  St  Francis  Levee  District  to 
plaintiff,  deed  dated  March  11,  1003. 

The  defendants  are  the  owners  by  mesne 
conveyances  running  back  to  the  state  of 
Arkansas  and  the  United  States  of  the  frac- 
tional sections,  according  to  government  sur- 
vey, of  land  bordering  on  the  meandered  line 
of  Walker's  Lake,  and  claim  title  to  the  lands 
in  controversy  by  virtue  of  their  alleged  ri- 
parian rights  as  such  owners.  Walker's  Lake 
is,  and  at  the  time  of  the  government  sur- 
vey was,  a  shallow  nonnavigable  lake.  The 
testimony  is  conflicting  as  to  the  true  bound- 
aries of  the  lake  and  the  character  of  the 
territoi7  now  in  controversy — whether  it  was 
water  or  swamp  land — ^at  the  time  of  the 
government  survey.  Testimony  introduced 
by  the  plaintiff  tends  to  establish  the  fact 
that  the  territory  was  swamp  land  at  that 
time;  and  the  testimony  of  defendants'  wit- 
nesses tends  to  show  that  at  that  time  the 
waters  of  the  lake  extended  up  to  the  mean- 
dered lines  of  the  survey,  but  have  since  then 
receded  so  as  to  leave  the  land  dry. 

The  parties,  in  addition  to  introducing 
the  plats  and  field  notes  of  the  government 
survey  and  depositions  of  witnesses,  entered 
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into  the  following  written  agreement  as  to 
facts,  which  writing  was  a  part  of  the  rec- 
ord: "In  order  to  avoid  labor  and  erpenae 
in  taking  testimony,  it  is  agreed  by  connsel 
representing  defendants  that  all  of  the  sur^ 
▼eyed  lands  In  the  vicinity  and  locality  of 
what  would  be  south  ^  of  section  25,  the 
whole  of  section  36,  township  16,  range  12 
east,  and  northwest  %  and  south  vi  of  section 
31,  township  16,  range  13  east,  Mississippi 
county,  Arkansas,  if  same  were  surveyed, 
were  in  September,  1850,  swamp  and  over- 
flowed lands,  and  passed  to  the  state  of  Ar- 
kansas, under  the  grant  of  the  United  States, 
of  date  September  28,  1850,  and  that  the 
townships  incloding  Walker's  Lake,  as  mean- 
dered on  the  map,  were  included  by  the 
Secretary  of  the  Interior  of  the  United  States 
government  in  the  list  of  lands  prepared  by 
him  and  forwarded  by  him  to  the  Governor 
of  Arkansas,  showing  the  lands  which  passed 
to  the  state  under  the  grant  of  1850,  and  that 
said  lands  embraced  in  said  list  were  snt>se- 
quently  covered  by  patents  from  the  govern- 
ment of  the  United  States.  And  It  is  farther 
agreed  that  the  state  of  Arkansas  never  un- 
dertook to  coovej  the  said  lands  embraced 
wittiln  the  meandered  lines  of  Walker's  Lake, 
except  as  same  might  have  passed  by  opera- 
tion of  law  to  the  defendants  as  riparian 
owners,  prior  to  the  land  grant  made  by  the 
state  to  the  St  Francis  Levee  Board  in  1803." 
The  chancellor,  after  hearing  the  evidence, 
dismissed  the  complaint  for  want  of  equity, 
and  plaintiff  appealed. 

Henry  Craft,  for  appellant.  S.  S.  Semmes, 
Will  J.  Driver,  and  Allen  Hughes,  for  appel- 
lees.   N.  W.  Norton,  amicus  curln. 

Mcculloch,  J.  (after  stating  the  facts 
as  above).  The  first  question  presented  is 
one  of  fact,  whether,  at  the  time  of  the  gov- 
ernment survey  In  1847,  the  land  in  contro- 
versy was  a  portion  of  the  bed  of  Walker's 
Lake,  or  whether  it  was  swamp  land;  for 
if  the  former  state  of  fact  is  found  to  have 
existed,  then  the  title  of  the  owners  of  ad- 
Joining  lands  extended  to  the  center  of  the 
lake  by  virtue  of  their  riparian  rights  as 
such  owners,  and,  since  the  recession  or  dry- 
ing up  of  the  waters  has  left  the  land  ex- 
posed, it  belongs  to  them.  See  Rhodes  v. 
Clssel,  82  Ark.  367,  101  S.  W.  758,  and  eases 
therein  cited. 

Appellant  was  the  plaintiff  below,  seeking 
to  quiet  her  alleged  title,  and  must  succeed, 
if  at  all,  upon  the  strength  of  her  own  title, 
and  not  upon  the  weakness  of  that  of  her 
adversaries.  Chapman  &  Dewey  Land  Co. 
v.  Bigelow,  77  Ark.  338,  92  8.  W.  634.  In 
other  words,  the  burden  of  proof  is  upon  her 
to  show  that  the  land  in  controversy  was 
land  and  not  lake  bed  at  the  time  of  the  gov- 
ernment survey.  In  addition  to  that,  the 
plats  of  the  government  survey  and  the  field 
notes  which  accompany  them  show  that 
these  lands  then  constituted  the  bed  of  the 
lake,  and  were  within  the  meandered  lines 


of  the  lake.  This  establishes,  prima  facie, 
that  the  lands  were  a  part  of  the  lake  bed. 
and  the  burden  Is  upon  the  appellant  to  over- 
come it  by  proof  to  the  contrary. 

But,  thus  conceding  tlie  bnrden  to  be 
upon  the  appellant,  the  testimony  whicta  she 
has  adduced  convinces  us  that  she  is  correct 
in  her  contention  as  to  this  question  of  fact, 
and  that  the  land  in  controversy  was  swamp 
land  at  the  time  of  the  government  survey, 
and  was  not  In  the  bed  of  the  lake.  Tbe  sur- 
veyors made  mistakes  in  delimiting  tbe 
boundary  lines  of  the  lake,  and  Included  a 
large  amount  of  low  swampy  land,  which  tbe 
waters  of  the  lake  did  not  cover.  These  mis- 
takes were  not  unreasonable  ones,  and  do 
not  demonstrate  either  fraud  or  gross  care- 
lessness on  the  part  of  tbe  surveyors,  for  the 
evidence  shows  that  there  may  have  been 
grounds  at  that  time  to  l>elieve  tliat  tbe 
meander  line  followed  the  bank  of  the  lake. 
The  intervening  territory  between  the  mean- 
der line  and-  the  bank  of  the  lake  was  un- 
doubtedly of  that  indeterminate  character. 
low  lands  partly  covered  by  water,  abont 
which  the  surveyors  could  reasonably  have 
been  mistaken,  and  which  they  may  have  con- 
cluded was  the  bed  of  a  shallow  part  of  the 
lake.  There  was  a  slash  or  low  place  along 
the  meander  line,  and,  as  this  may  have  t>eeu 
temporarily  covered  by  water  at  the  time, 
the  surveyors  followed  its  outer  line,  believ- 
ing It  to  be  the  shore  line  (tf  the  lake. 

We  are  satisfied,  however,  that  a  mistake' 
was  made  In  establishing  this,  line  as  the 
shore  line  of  the  lake.  Out  of  the  testimony 
of  all  tbe  witnesses,  who  testify  from  recol- 
lection as  to  the  condition  of  the  land  and 
the  boundaries  of  the  lake  many  years  ago, 
the  preponderance  lies,  we  think,  with  those 
who  say  that  the  land  in  controversy  was 
swamp  land,  and  not  lake  bed.  In  addition 
to  this,  the  condition  in  which  the  nndisput- 
ed  evidence  shows  the  land  to  be  at  this  day. 
and  the  character  of  the  timber  growing 
tltereon,  is  convincing  that  It  was  not  a  por- 
tion of  the  lake  in  1847.  The  present  banks 
of  the  lake  are  well  marked,  and  have  not 
materially  changed  during  the  memory  of 
those  persons  whose  testimony  on  the  sab- 
ject  preponderates.  We  will,  therefore,  treat 
it  as  established  that  mistakes  were  made  in 
survey,  and  that  this  land  was  in  fact  swamp 
land,  and  not  lake  bed.  Tbe  real  location  of 
Walker's  Lake  was  and  is  far  inside  the 
meander  lines  run  by  the  surveyors.  At  some 
points  the  bank  of  the  lake  Is  over  a  mile 
from  the  surveyed  meander  line. 

But  conceding  this  to  l>e  true,  the  fact  r^ 
mains  that  a  meander  line  was  surveyed, 
which  the  field  notes  show  was  intended 
to  Indicate  the  shore  line  of  the  lake.  A 
I>ody  of  water  constituting  a  nonnavlgable 
lake  existed  then  and  still  exists  within  the 
meander  line,  though  a  cMislderable  distance 
inward  from  it  The  plats  of  this  survey 
were  filed  in  the  General  Land  Office  of  the 
United  States,  and  were  accepted  and  approv- 
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ed  by  that  department  of  the  goTemment  as 
correct  In  nrnning  the  meander  lines,  the 
surrounding  sections  and  parts  of  sections 
were  necessarily  made  fractional,  and,  under 
tbe  swamp  land  act  of  1850  (act  C!ong.  Sept. 
28,  1850,  c.  84,  9  Stat.  619),  snrveyed  land 
In  the  townships  surrounding  the  lake  were 
selected  by  the  state.  The  selections  were 
approved  by  the  Secretary  of  the  Interior, 
and  patents  were  Issued  to  the  state  convey- 
ing the  land  by  description  "according  to  the 
official  plats  of  tbe  survey  returned  to  the 
General  Land  OflSce  of  the  Surveyor  Gener- 
al." The  state  of  Arkansas  has,  from  time 
to  time,  sold  to  individuals  the  surveyed 
lands  and  conveyed  tbem  by  descriptions  ac- 
cording to  the  plats. 

Neither  the  land  department  of  the  United 
States  nor  of  the  state  of  Arkansas  has  ever 
questioned  the  correctness  of  the  survey,  but, 
on  tbe  contrary,  have  up  to  tbe  present  time 
and  do  now  treat  them  as  correct,  if  we  may 
view  in  that  light  a  failure  to  take  any  steps 
looking  to  a  correction.  Can  an  individual 
question  the  correctness  of  the  surveys  when 
neither  the  general  government  nor  the  state 
government  has  ever  done  so?  Can  an  in- 
dividual acquire  and  assert  rights  in  these 
ansurveyed  lands  which  the  government  has 
never  asserted  against  the  riparian  rights  of 
tbe  adjoining  owners? 

Tbe  Supreme  Court  of  the  United  States, 
as  early  as  tbe  case  of  Spencer  v.  Lapsley, 
20  How.  264,  15  L.  Ed.  902,  decided  that  "the 
issue  of  the  grant  or  patent  conveys  the  title, 
and  questions  of  fraud  or  Irregularity,  or 
excess  In  the  survey,  cannot  be  raised  by 
other  parties  than  the  government." 

Mr.  Justice  Lamar,  In  delivering  the  opin- 
ion of  the  court  In  Cragln  v.  Powell,  128  U. 
S.  691,  9  Sup.  Ct  203,  32  L.  Ed.  566,  said: 
"That  the  power  to  make  and  correct  sur- 
veys of  the  public  land  belongs  to  the  politi- 
cal department  of  the  government,  and  that, 
whilst  tbe  lands  are  subject  to  the  supervi- 
sion of  the  General  Land  Of&ce,  the  decisions 
of  that  bureau  in  all  such  cases,  like  that  of 
other  special  tribunals  upon  matters  within 
their  exclusive  Jurisdiction,  are  unassailable 
by  the  courts,  except  by  a  direct  proceeding; 
and  that  the  latter  have  no  concurrent  or 
original  power  to  make  similar  corrections, 
if  not  elementary  principles  of  our  land  law, 
Is  settled  by  such  a  mass  of  decisions  of  this 
court  that  Its  mere  statement  is  sufficient 
Tbe  reason  of  the  rule,  as  stated  by  Mr.  Jus- 
tice Catron  in  the  case  of  Haydel  v.  Dufresne, 
17  How.  23,  15  L.  Ed.  115,  Is  that  great  con- 
fusion and  litigation  would  ensue  If  the  Ju- 
dicial tribunals,  state  and  federal,  were  per- 
mitted to  interfere  and  overthrow  the  public 
surveys  on  no  otber  grounds  than  an  opin- 
ion that  they  could  have  the  work  In  the 
field  done  and  divisions  made  more  equita- 
bly than  the  department  of  public  lands  could 
do." 

In  Russell  v.  Maxwell,  158  U.  S.  253,  15 
Sujk.  Ct  827,  89  L.  Ed.  971,  Mr.  Justice  Brew- 


er, speaking  for  the  court,  said :  "In  the  na- 
ture of  things,  a  survey  made  by  the  govern- 
ment must  be  held  conclusive  against  col- 
lateral attack  in  ccmtroversles  between  in- 
dividuals. There  must  be  some  tribunal  to 
which  final  Jurisdiction  is  given  in  respect 
to  the  matter  of  surveys,  and  no  other  tri- 
bunal is  so  competent  to  deal  with  the  mat- 
ter as  the  land  department.  None  other  Is 
named  In  the  statutes.  If  In  every  contro- 
versy between  neighbors  the  accuracy  of  a 
survey  made  by  the  government  were  open  to 
question,  interminable  confusion  would  en- 
sue." 

Tbe  same  learned  Judge,  in  delivering  the 
opinion  of  the  court  in  Whitaker  v.  McBrlde, 
197  U.  S.  510,  25  Sup.  Ct  530,  49  L  Ed.  857, 
said:  "The  official  surveys  made  by  the  gov- 
ernment are  not  open  to  collateral  attack  in 
an  action  at  law  between  private  parties." 

Mr.  Fambam,  in  his  work  on  Water  and 
Water  Rights  (volume  2,  i  422),  states  the 
same  doctrine,  as  follows:  "Where  a  patent 
Issues  for  a  fractional  lot  appearing  by  the 
plat  of  the  United  States  survey  to  be  bound- 
ed on  one  side  by  a  meandered  iBKe,  the  pat- 
ent is  not  void  so  far  as  It  purports  to  con- 
vey the  land  under  the  water,  though  it  was 
an  error  In  the  surveyor  to  treat  the  tract 
covered  by  water  as  a  lake  to  be  meandered, 
Instead  of  land  to  be  surveyed.  Conceding 
the  patent  to  that  extent  to  be  void,  it  can 
be  avoided  only  by  the  United  States  In  a 
suit  to  which  tbe  patentee  is  a  party.  The 
land  passed,  and  a  private  Individual  can- 
not complain." 

The  following  decisions  of  the  Supreme 
Court  of  the  United  States  announce  in  ef- 
fect the  same  principle:  Michigan  Land  & 
Timber  Co.  v.  Rust  168  U.  S.  599,  18  Sup. 
Ct  208,  42  L.  Ed.  581;  Humblrd  v.  Avery, 
195  U.  S.  480,  25  Sup.  Ct  123,  49  L.  Ed.  286; 
Oregon  v.  Hitchcock,  202  U.  S.  60,  26  Sup. 
Ct  568,  60  L.  Ed.  935. 

The  decisions  of  this  court  in  Smith  v.  Hol- 
11s,  46  Ark.  17,  and  Williamson  v.  Baugh,  71 
Ark.  491,  76  S.  W.  423,  are  based  upon  the 
same  principle.  The  court  in  these  cases 
held  that  the  decision  of  the  Secretary  of  the 
Interior,  in  determining  whether  or  not  cer; 
tain  lands  came  within  the  terms  of  the 
swamp  land  grant  was,  In  the  absence  of 
fraud,  conclusive,  and  could  not  be  overturn- 
ed In  a  collateral  proceeding. 

The  legal  effect  of  the  patents  to  the  state 
of  the  fractional  sections  and  parts  of  sec- 
tions surrounding  the  meandered  lines  of  the 
lake,  according  to  the  official  plats  of  the  pub- 
lic survey,  was  to  convey  all  riparian  rights, 
and  by  virtue  thereof  to  vest  prima  facie 
title  to  the  bed  of  tbe  lake,  as  shown  on  the 
plats,  from  meandered  shore  lines  to  center. 
The  conveyances  executed  by  the  state  in 
turn  to  Its  grantees  had  the  same  effect 
Hardin  v.  Jordan,  140  U.  S.  371,  11  Sup.  Ct 
808.  35  L.  Ed.  428;  Mitchell  v.  Smale,  140 
U.  S.  406,  11  Sup.  Ct.  819,  35  L.  Ed.  442. 

If  title  to  the  lands  in  controversy  has 'not 
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passed  ont  of  the  United  States  to  tbe  state 
and  Its  graatees  In  that  way,  it  baa  never 
passed  at  all.  Though  the  swamp  land  act 
has  been  held  to  be  a  grant  In  prsesentl,  the 
legal  title  did  not  pass  until  the  lands  were 
duly  selected  as  such,  and  the  patents  were 
delivered.  Rogers  Locomotive  Works  v. 
American  Emigrant  Co.,  164  U.  S.  559,  17 
Sup.  Ct  188,  41  li.  Ed.  552;  Michigan  Land 
Co.  V.  Rust,  168  U.  S.  589,  18  Sup.  Ct  208, 
42  L.  Ed.  591;  Brown  v.  Hitchcock,  173  U. 
&  473,  19  Sup.  Ct.  485,  43  L.  Ed.  772;  Ogden 
V.  Buckley,  116  Iowa,  852,  89  N.  W.  1115; 
Funston  v.  Metcalf,  40  Miss.  504. 

These  lands  have  never  been  selected  or 
patented  at  all,  unless  the  patents  to  the  ad- 
joining fractional  sections  embraced  them. 
The  state  of  Arkansas,  by  the  compromise 
settlement  contract  entered  into  with  the 
United  States,  which  was  approved  by  act  of 
the  General  Assembly  of  Arkansas,  March 
10,  1897  (Laws  1897,  p.  88),  and  by  act  of 
Congress,  April  29,  1898,  c.  229,  S  4,  30  Stat 
368  (U.  S.  Comp.  St  1901,  p.  1592).  expressly 
relinquished  her  claim  to  any  unpatented 
swamp  land.  So  the  title  to  these  lands  Is 
either  in  the  owners  of  the  adjoining  lands 
by  virtue  of  their  riparian  rights,  according 
to  the  legal  purx)ort  of  the  patents  and  sub- 
sequent conveyances,  or  it  remains  in  the 
United  States  government.  Until  the  govern- 
ment elects  to  correct  the  mistakes  in  the  orig- 
inal survey  and  assert  claim  to  the  lands,  no 
one  can  complain  or  dispute  the  title  of  the 
holders  of  the  prima  facie  title.  Schlosser 
V.  Cruickshank,  96  Iowa,  414,  65  N.  W.  344; 
Ogden  V.  Buckley,  116  Iowa,  352,  89  N.  W. 
1115;  Minnesota  Land  Co.  v.  Davis,  40  Minn. 
455,  42  N.  W.  299;  Lamprey  v.  Mead,  54 
Minn.  290,  55  N.  W.  1132,  40  Am.  St  Bep. 
328;  Whitaker  v.  McBrlde,  197  U.  S.  510,  25 
Sup.  Ct  530,  49  L.  Ed.  857.  Appellant,  in  no 
event,  has  any  shadow  of  title,  for  if  the 
state. took  title  as  riparian  owner  under  the 
patent  to  the  adjoining  land,  she  In  like  man- 
ner conveyed  it  to  her  grantees,  and  had  no 
title  to  donate  to  the  levee  board.  Towell 
v.-  Etter,  69  Ark.  34,  59  S.  W.  1096,  63  S. 
W.  53;  Jefferies  v.  East  Omaha  Land  Co., 
134  U.  S.  178.  10  Sup.  Ct  518,  33  L.  Ed  872. 

Whether  or  not  the  state  can  now  correct 
any  mistake  as  to  the  quantity  of  land  con- 
veyed by  her  patent  to  individuals,  is  not 
presented  In  this  case,  and  we  therefore  re- 
frain from  any  discussion  on  that  point. 

The  case  of  Chapman  &  Dewey  Land  Co. 
V.  Blgelow,  77  Ark.  838,  92  8.  W.  534,  has 
no  application  to  the  facts  of  the  present 
case,  and  Is  not  controlling.  In  that  case  the 
meander  line  was  run  by  the  government  sur- 
veyors along  the  bank  of  a  stream,  and  title 
was  claimed  under  a  patent  of  lands  border- 
ing on  this  meandejred  line  by  virtue  of 
riparian  rights  to  lands  lying  beyond  the 
body  of  water  meandered.  Tills  court  re- 
fused to  sustain  the  claim,  holding  that  no 
title  passed  under  the  patent  to  lands  lying 
beyond  the  meandered  stream. 


Neither  do  Home  v.  Smith,  159  U.  S.  40. 
15  Sup.  Ct.  988,  40  L.  Ed.  68,  Niles  v.  Cedar 
Point  Club,  175  U.  8.  300,  20  Sup.  Ot  124, 
44  L.  Ed.  171,  nor  French-Glenn  Live  Stock 
Co.  T.  Springer,  186  U.  S.  47,  22  Sup.  Ct 
563,  46  L.  Ed.  800,  have  any  bearing  on  the 
present  case.  They  are  cited  in  the  Blgelow 
Case,  and  the  facts  of  each  bring  them  all 
within  the  same  class  of  cases,  but  they  have 
no  controlling  force  here,  because  of  the  dif- 
ference in  the  facts. 

We  conclude  that  the  decree  of  the  cbancel- 
lor  is  correct,  and  the  same  Is  in  oil  ttdngs 
affirmed. 

On  Rehearing. 

The  decision  is  vigorously  assailed  on 
the  ground  that  we  were  mistaken  in  hold- 
ing that  the  unsurveyed  land  between  the 
meandered  line  and  true  shore  line  of  this 
lake  was  not  patented  by  the  United  States 
to  the  state  of  Arkansas.  Courts  take  cog- 
nizance, judicially  of  the  general  system 
of  government  surveys,  and,  accordingly,  we 
know  that  lands  are  surveyed  and  platted 
into  sections  and  parts  of  sections  and  Into 
fractlonalB  where  they  abut  on  streams  or 
other  bodies  of  water.  The  record  in  this 
case  contains  a  plat  and  the  field  notes  of 
the  governmental  surveys  of  the  land  sur- 
rounding Walker's  Lake,  and  they  confirm 
the  facts  of  which  we  are  already  judicial- 
ly cognizant  Bittle  v.  Stuart  34  Ark.  224; 
7  Enc.  Ev.  pp.  987,  988;  Knabe  v.  Burden, 
88  Ala.  436,  7  South.  92;  Ledbetter  v.  Bor- 
land, 128  Ala.  418,  29  South.  579;  Peck  v. 
Sims,  120  Ind.  345,  22  N.  E.  313;  Muse  v. 
Richards,  70  Miss.  581,  12  South.  821;  Stan- 
ford V.  Bailey,  122  Ga.  404,  50  8.  E.  161. 

Description  of  lands,  according  to  termi- 
nology employed  in  the  system  of  govern- 
mental surveys  and  plats  of  lands,  is  necessa- 
rily a  reference  to  the  plats  of  those  surveys ; 
for  those  terms  are  meaningless  unless  so 
considered  with  reference  to  the  surveys  and 
plats.  There  is  nothing  known  of  townships, 
sections,  and  parts  of  sections  of  lands  except 
such  as  are  described  In  the  plats  of  the  gov- 
ernment surveys.  Therefore,  giving  the  word 
"township,"  used  In  the  stipulation  of  facts. 
the  meaning  which  we  must  attribute  to  the 
parties  who  employed  the  term,  it  has  ref- 
erence to  the  townstiips  surveyed  and  plat- 
ted by  the  government  surveyors,  and  means 
the  townships  according  to  the  surveys  and 
plats.  A  conveyance  of  the  township  "ac- 
cording to  plat  of  the  surveys"  does  not  in- 
clude lands  which  do  not  appear  on  the  plat 
of  the  surveys.  We  do  not  mean  to  hold  tbat 
the  unsurveyed  land  could  not  have  been 
selected  as  swamp  lands  and  patented  to 
the  state  by  the  use  of  proper  descriptive 
terms  in  the  patent  but  this  was  not  acctxn- 
plished  by  reference  to  townships,  sections, 
or  parts  thereof  according  to  the  plat  of  tlie 
surveys  when  the  unsurveyed  land  did  not 
appear  on  the  plats  at  all.  Tlie  plats  showed 
it  to  be  water,  and  not  land. 
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We  are  oonvlnced.  also,  that,  even  if  we 
discard  the  technical  meaning  of  the  word 
"township,"  the  language  of  the  stlptilatlon 
Is  susceptible  of  no  other  reasonable  con- 
struction than  that  only  the  surveyed  land 
appearing  on  the  plat  of  the  public  surrey 
was  meant  to  be  covered  by  the  agreement 
It  Is  evident  that  the  parties  meant  only  the 
surveyed  lands  appearing  on  the  plat,  leav- 
ing all  questions  as  to  the  character  of  the 
unsurveyed  territory  and  title  thereto  open 
to  further  proof  and  adjudication.  We  find 
nothing  to  Indicate  that  appellees'  counsel 
meant  to  concede  that.  If  the  locus  In  quo 
should  be  found  to  have  been  land  and  not 
lake  bed  at  the  time  of  the  survey  In  1847, 
It  was  Included  in  the  patents  from  the  Unit- 
ed States  to  the  state  of  Arkansas  and  be- 
longed to  appellant.  In  this  respect,  the 
stipulation  deals  only  with  the  surveyed  land. 
It  reads  that  "all  of  the  surveyed  lands  in 
the  vicinity  and  locality  •  •  •  were,  in 
September,  1850,  swamps  and  overflowed 
lands  and  passed  to  the  state  of  Arkansas 
under  the  grant  of  the  United  State  of  date 
Sept  28,  1850,  and  that  the  townships  includ- 
ing Walker's  Lake,  as  meandered  on  the 
map,  were  included  by  the  Secretary  of  the 
Interior  of  the  United  States  government  in 
the  list  of  lands  prepared  by  him  and  for- 
warded by  him  to  the  Governor  of  Arkansas, 
showing  the  lands  which  passed  to  the  state 
under  the  grant  of  1850,  and  that  said  lands 
embraced  in  said  list  were  subsequently  cov- 
ered by  patents  from  the  government  of  the 
United  States." 

Now,  as  it  was  only  stipulated  that  the 
surveyed  lands  passed  to  the  state  as  swamp 
and  overflowed  lands  under  the  act  of  Con- 
gress, it  would  be  unreasonable.  In  the  ab- 
sence of  a  clear  expression,  to  construe  the 
meaning  of  the  stipulation  to  be  that  the  un- 
surveyed lands  were  patented  by  the  United 
States  to  the  state. 

We  therefore  think  that  we  were  correct 
in  saying  that  "the  legal  effect  of  the  pat- 
ents to  the  state  of  the  fractional  sections 
and  parts  of  sections  surrounding  the  mean- 
dered lines  of  the  lake,  according  to  the  offi- 
cial plats  of  the  public  survey,  was  to  con- 
vey all  riparian  rights  and  by  virtue  thereof 
to  vest  prima  facie  title  to  the  bed  of  the 
lake,  as  shown  on  the  plats,  from  meandered 
shore  line  to  center,"  and  that  "if  title  to  the 
lands  in  controversy  has  not  passed  out  of 
the  United  States  to  the  state  and  Its  gran- 
tees in  that  way,  it  has  never  passed  at  all." 

We  have  not  been  immindful  of  the  earnest 
reliance  of  counsel  upon  the  case  of  Keau  v. 
Calumet  Canal  Co.,  190  U.  S.  452,  23  Sup.  Ct 
651,  47  L.  Ed.  1134,  but  we  do  not  think  that 
the  case  supports  their  contention.  On  the 
contrary,  we  think  that  the  views  already  ex- 
pressed are  In  conformity  with  the  conclusion 
reached  in  that  case.  The  facts  there  were 
that  the  land  in  controversy  at  the  time  of  the 
survey  made  by  the  government,  as  well  as 
at  the  time  of  the  issuance  of  the  patent  to 


the  state,  was  the  bed  of  a  nonnavigable  lake 
duly  meandered  by  the  survey  and  situated 
within  the  bounds  of  the  section  of  land  pat- 
ented. The  court  held  that  the  title  to  the 
bed  of  the  lake  passed  to  the  state  under  the 
patent  and  in  turn  to  the  state's  grantee  un- 
der its  patent  basing  that  conclusion  upon 
the  decisions'  in  Hardin  v.  Jordan,  140  U.  S. 
371,  11  Sup.  Ct  808,  35  L.  Ed.  428,  and  Mit- 
chell V.  Smale,  140  U.  S.  406,  11  Sup.  Ct  81!),. 
35  L.  Ed.  442.  It  is  apparent  therefore,  that 
the  court  based  its  conclusion  as  to  the  pas- 
sage of  title  under  the  patent  upon  the  fact 
tuat  the  title  passed  as  a  riparian  right  or 
as  an  appurtenant  to  the  surveyed  land  which 
was  conveyed.  This  is  apparent  when  we 
consider  the  language  used  by  the  court  In. 
the  two  former  cases. 

In  Hardin  v.  Jordan,  supra,  Mr.  Justice 
Bradley,  speaking  for  the  court,  said:  "It 
has  never  been  held  that  the  lands  under 
water,  in  front  of  such  grants,  are  reserved 
to  the  United  States,  or  that  they  can  be  aft- 
erwards granted  out  to  other  persons,  to 
the  injury  of  the  original  grantees.  The  at- 
tempt to  make  such  grants  is  calculated  to- 
render  titles  uncertain,  and  to  derogate  from 
the  value  of  natural  boundaries,  like  streams 
and  bodies  of  waters." 

In  Mitchell  v.  Smale,  supra,  the  same 
learned  Justice,  spealdng  for  the  court,  said: 
"Our  general  views  with  regard  to  the  ef- 
fect of  patents  granted  for  lands  around  the 
margin  of  a  nonnavigable  lake,  and  shown 
by  the  plat  referred  to  therein  to  bind  on 
the  lake^  were  expressed  In  the  preceding 
case  of  Hardin  v.  Jordan,  and  need  not  be 
repeated  here.  We  think  It  a  great  hard- 
ship, and  one  not  to  be  endured,  for  the  gov- 
ernment officers  to  make  new  surveys  and 
grants  of  the  beds  of  such  lakes  after  sel- 
ling and  granting  the  lands  bordering  there- 
on, or  represented  so  to  be.  It  is  nothing 
more  nor  less  than  taking  from  the  first 
grantee  a  most  valuable,  and  often  the  most 
valuable,  part  of  bis  grant" 

It  therefore  appears  from  the  above  quota- 
tions that  the  court  held  that  the  title  to  the 
bed  of  the  lake  passed  because  of  tbe  ri- 
parian or  appurtenant  rights,  for  it  was  not 
surveyed  out  as  land,  and  was  not  described 
on  the  plat  as  land.  In  other  words,  It  was 
conveyed  as  lake  bed  and  not  as  land.  And 
so  it  is  in  the  present  case:  If  the  title  to- 
the  unsurveyed  land  In  controversy  passed 
at  all  from  the  general  government  to  the 
state  under  the  patents,  it  passed  by  virtue 
of  riparian  rights,  for  it  was  designated  on 
the  plats  as  water,  not  land;  and.  If  the 
title  did  not  pass  in  that  way,  the  state's 
title  in  like  manner  passed  to  its  vendees. 

Counsel  for  the  Board  of  Directors  of  St. 
Francis  Levee  District  has  filed  a  brief,  as 
amicus  curiffi,  calling  attention  to  the  fact 
that  the  rights  of  the  district  In  unsurveyed 
lands  claimed  to  have  been  donated  by  the 
act  of  1893  should  not  be  prejudiced  by  a 
decision   that  the  compromise  between  the 
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state  and  United  States  affected  its  right 
to  lands  donated  prior  to  the  compromise. 
The  district  not  being  a  party  in  the  case,  its 
rights  cannot  be  adjudicated  herein.  The 
compromise  Is  referred  to  in  the  opinion 
merely  to  call  attention  to  the  fact  tliat  the 
state  has  thereby  released  her  claim  to  all 
unpatented  swamp  lands,  and  cannot  now 
make  selections  of  swamp  land  and  call  for 
patents  for  the  purpose  of  correcting  mis- 
takes in  surreys.  If  the  state  did  not  ob- 
tain title  under  the  patents,  it  is  now  too 
late  for  her  to  procure  title. 

Appellant  claims  title  as  yendee  of  the 
levee  district,  but  conceding  (though  not  de- 
ciding) that  the  donation  act  of  1893  could 
be  operative  as  a  grant  of  the  state's  equi- 
table claim  or  title  to  unpatented  swamp 
lands,  and  that  the  state  could  not  there- 
after release  the  claim  to  the  general  gov- 
ernment, yet  the  right  is  not  conferred  up- 
on appellee  to  question  the  accuracy  of  the 
original  survey,  and  disturb  the  prima  fade 
title  of  prior  patentee  of  the  adjoining  land. 

It  may  be  that  the  donation  act  of  1893 
conveyed  to  the  levee  district  the  state's  equi- 
table title  under  the  swamp  land  grant  of  1890 
to  unsurveyed  lands  situated,  for  instance,  like 
those  in  the  case  of  Chapman  &  Dewey  Land 
Co.  V.  Blgelow,  supra,  the  prima  fade  title 
to  which  had  not  been  created  by  patent, 
and  that  the  state  could  not,  subsequent  to 
the  donation  to  the  levee  district,  release 
the  claim  to  the  general  government.  But 
we  are  not  required,  by  the  farts  of  this  case, 
to  decide  that  question. 

After  a  very  careful  re-eraminatlon  of 
the  case,  bearing  in  mind  the  importance  and 
magnitude  of  the  questions  and  interests  in- 
volved, we  are  of  the  opinion  that  we  reach- 
ed the  correct  conclusion  on  the  former  hear- 
ing. The  petition  for  reconsideration  Is 
therefore  denied. 


SKAGGS  V.  STATE. 
(Supreme  Court  of  Arkansas.     Oct.  19,  1908.) 

1.  Obiuinai.  Law  (S  634*)— Triai.— Abserck 

OF  JUDOB. 

Where  the  judge,  during  the  argument  of 
-counsel  for  accused,  left  the  bench  and  stepped 
across  tlie  hall  from  the  courtroom  to  a  closet, 
and  was  absent  for  two  minutes,  during  which 
a  practicing  attorney  of  the  bar  sat  in  the 
judge's  chair,  at  bis  request,  but  whether  the 
doors  were  open  so  that  the  judge  while  out  of 
the  room  could  hear  the  proceedings  was  not 
shown,  error  did  not  appear. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  {  1461 ;    Dec.  Dig.  i  634.*] 

2.  Criuinai,   Law    (§    634*)  —  Absence   of 
Judge. 

The  integrity  of  a  criminal  trial  is  destroy- 
ed by  the  temporary  absence  of  the  judge  only 
when  such  absence  is  such  that  he  must  for 
some  period  have  lost  control  of  the  proceedings. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1461 ;   Dec  Dig.  {  634.*] 


3.  CsiinnAL  Law  (|  703*)— IwsrBUcnoss— 
Weight  of  Evidence. 

An  instruction  that,  if  defendant  confessetl 
he  had  committed  rape  on  prosecutrix,  that 
alone  would  not  authorize  a  conviction,  bnt  it 
must  be  shown  that  the  offense  was  actnaljy 
committed,  and  if  the  jury  should  find  from 
the  evidence  beyond  reasonable  doubt  that  de- 
fendant confessed,  and  that  the  crime  was  com- 
mitted, they  should  then  convict,  was  not  objec- 
tionable as  on  the  weight  of  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1762;   Dec.  Dig.  {  763.«] 

4.  Cbiminai.  Law  ({  533*)— "Judioiai.  Cok- 
FESsioNB'  '—Effect. 

A  confession,  made  by  accused  on  prelim- 
inary examination  l>efore  a  magistrate,  is  a  ja- 
dicial  confession,  and  is  sufficient  to  justify  a 
conviction,  under  Kirby's  Dig.  |  2383,  providing 
that  a  confession,  unless  made  in  open  court, 
will  not  warrant  a  conviction  unless  corrob- 
orated by  proof  of  the  commission  of  the  of- 
fense. 

[ESd.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  535.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3854.] 

5.  Cbiuinai,  Law  (|  1171*)- AppeaLi — Con- 
fession OF  Errob. 

Where  accused  confessed  to  rape,  and  was 
convicted  of  assault  with  intent  to  rape,  such 
confession  l)eing  judicial  and  sufficient  to  sus- 
tain a  conviction  of  the  graver  offense,  a  con- 
fession of  error  by  the  Attorney  General,  on  ac- 
count of  remarks  of  the  prosecuting  attorney. 
was  immaterial. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  1171.*] 

6.  Cbhiinal  Law  (S  1055*)— Openino  State- 
ment —  Dekunciatobt  Language  — Objec- 
tions. 

Where  the  judge  sustained  an  objection  to 
denunciatory  language,  used  by  the  prosccatiag 
attorney  In  his  opening  statement  concerning 
accused,  and  nothing  further  was  requested,  the 
statement  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2666 ;   Dec.  Dig.  {  1055.*] 

7.  Witnesses  ({  887*)- Accused  — Impeacd- 
ment. 

After  accused  had  testified  in  bis  ow^n  be- 
half, the  prosecuting  attorney  should  have  been 
permitted  to  prove  that  accused's  reputatioD  for 
morality  and  veradty  was  bad,  though  he  was 
not  entitled  to  show  that  he  was  a  gambler  of 
the  worst  sort. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  1129;    Dec  Dig.  {  337.*] 

8.  Criminal  Law  (J  706*)— Offeb  of  Pboof. 

Accused  having  testified  in  his  own  liebalf. 
it  was  not  error  for  the  prosecuting  attorney,  in 
presence  of  the  jury,  to  request  permission  tu 
prove  that  defendant  was  a  man  of  bad  char- 
acter, a  gambler  of  the  worst  type,  and  un- 
worthy of  belief,  the  court  having  sustained 
defendant's  only  objection  thereto. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1661;    Dec.  Dig.  8  70G.*] 

9.  Rape   (|  48*)— Evidence— Cibccmstaivces. 

In  a  prosecution  for  rape,  evidence  that 
prosecutrix  made  complaint  is  admissible  un- 
der certain  circumstances,  but  the  details  tfaer^ 
of  are  inadmissible,  unless  they  are  part  of  tht> 
res  gestte  or  corroborate  prosecutrix's  testi- 
mony when  attacked. 

[Ed.  Note.--For  other  cases,  see  Rape,  Cent. 
Dig.  S§  67-09 ;   Dec  Dig.  i  48.*] 

10.  Rape  (|  38*)— Corroboration. 

In  a  prosecution  for  rape,  evidence  of  pro'«- 
ecutrix's   physical   appearance,  and   the  condi- 
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tion  'where  the  crime  waa  committed,  are  ad- 
missible in  corroboration. 

(Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  i  65 ;   Dec.  Dig.  !  38.»] 

11.  Gbtuinai.  Law  (|  1055*)— AppkaIt-Scopb 
oy  Review — Exceptions— Necehsitt. 

Laoguage  of  the  prosecuting  attorney,  de- 
nanciatoiT  of  accused,  and  assigned  as  error 
in  a  motion  for  a  new  trial,  will  not  be  con- 
sidered on  appeal,  where  no  exception  was  tak- 
en at  the  time,  and  no  rulings  were  asked  there- 
on in  the  trial  court. 

[E!d.  Note.— For  other  cases,  see  Criminal 
T.,nw.   Cent.  Dig.   §S  2666,  2667;    Dec.  Dig.   i 

McCuUoch  and  Hart,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; Daniel  Hon,  Judge. 

E3IJah  Skaggs  was  convicted  of  assault, 
and  he  appeals.    Affirmed. 

Elljab  Skaggs,  Mrs.  Margaret  Irene  Taylor, 
ber  brother,  Mr.  Todd,  and  a  Mr.  Allen,  came 
to  Ft.  Smith  In  May,  1908,  from  Dallas,  Tex., 
in  and  about  whidi  place  tbese  parties  had 
resided  for  a  number  of  years.  When  they 
reached  Ft  Smith  they  went  to  a  hotel  and 
had  dinner  together.  After  they  came  out  Of 
tbe  hotel,  the  suggestion  was  made  that  they 
see  the  town,  and  she  proposed  going  to  the 
park.  Her  brother  proposed  that  he  and  Mr. 
Allen  go  together,  and  that  she  and  Skaggs  go 
together.  This  was  agreed  to.  Her  brother 
and  Mr.  Allen  went  somewhere  else,  and  she 
and  Skaggs  got  on  a  car  and  went  to  the 
park,  some  distance  from  the  city.  They 
walked  around  the  park  for  some  time,  and 
then  crawled  out  of  the  rear  fence  and  went 
some  little  distance  Into  the  woods.  What 
occurred  there  will  be  referred  to  later.  She 
and  Skaggs  returned  from  the  park  on  the 
same  car,  but  not  sitting  together,  and,  im- 
mediately upon  arrival  in  the  city,  she  went 
to  the  mayor's  office,  and  seemed  rather  ex- 
cited. The  city  clerk  told  her  the  mayor 
was  out,  and  asked  her  U  there  was  anything 
she  wanted,  and  she  remarked  that  a  rape 
had  been  committed.  He  told  her  that  the 
mayor  had  nothing  to  do  with  It,  and  sent 
her  to  Sam  Edmondson,  a  justice  of  the 
peace,  to  whom  she  then  went  and  made  com- 
plaint. He  went  out  with  her  and  Mr.  Todd, 
her  brother,  and  two  officers.  They  went  to 
the  back  end  of  the  park,  and  saw  the  tracks 
where  a  man  and  woman  had  walked,  and 
the  imprint  of  the  heels  of  the  woman's  shoes 
were  similar  to  those  worn  by  Mrs.  Taylor. 
They  found  the  place  where  these  tracks  led 
to,  and  it  was  trampled  down,  and  the  ap- 
pearance of  the  ground  Indicated  that  per- 
sons had  been  scuffling  there.  Mrs.  Taylor 
exhibited  a  torn  undergarment.  Skaggs  was 
arrested,  and  had  a  preliminary  trial  before 
said  magistrate.  His  conduct  in  said  court 
was  thus  afterwards  described  by  the  justice 
of  the  peace  (and  Skaggs  did  not  deny  It): 
"Q.  I  will  ask  you  If  you  arraigned  the  de- 
fendant, and  advised  him  of  the  crime  with 
which  he  Mas  charged?    A.  I  did.    Q.  What 


was  his  answer?  A.  His  answer  was  that  be 
was  guilty  of  rape,  and  he  was  guilty  of 
murder,  and  I  remarked  to  him  if  he  wanted 
an  attorney,  and  he  said  he  did  not;  that 
he  wanted  to  suffer  the  penalty  of  the  law 
for  what  he  had  done,  and  I  said  to  him  that 
that  was  a  very  grave  matter;  that  If  he 
entered  a  plea  of  guilty  in  the  case,  the  pen- 
alty was  hanging,  and  I  said,  'My  friend, 
don't  you  want  a  lawyer?'  and  he  said  'No; 
I  am  not  only  guilty  of  rape,  but  I  am  guilty 
of  murder,'  and  I  said  I  did  not  know  of 
anybody  t>eing  killed,  how  could  you  be  guilty 
of  murder,  and  he  said,  'I  am  guilty  of  the 
crime  for  which  I  am  accused.  I  am  guilty 
of  murder  because  I  have  taken  that  wo- 
man's honor' — and  pointed  to  Mrs.  Taylor." 
Mrs.  Taylor  testified  in  said  examining  court 
that  when  they  reached  the  place  where  the 
scuffle  was  indicated,  he  had  grabbed  her, 
and  she  fought  him,  but  he  was  strong  and 
overcame  her  and  ravished  her,  tearing  her 
undergarment  in  order  to  accomplish  his  pur- 
pose; and  that  she  Immediately  came  back 
and  made  complaint  as  stated.  She  repeated 
this  same  testimony  before  the  grand  jury, 
and  Skaggs  was  indicted  for  rape.  While  he 
was  in  jail  she  visited  him  four  times.  There 
was  testimony  that  the  first  time  she  visited 
him  he  offered  her  $500  to  withdraw  her 
charge,  and  she  became  very  angry  thereat, 
but  later  held  long  private  conversations 
with  him. 

Skaggs  was  put  on  trial,  and  the  state  in- 
troduced Mrs.  Taylor  as  the  first  witness. 
She  testified  that  she  had  known  Skaggs  for 
four  years,  during  which  time  he  was  preach- 
ing the  gospel ;  that  she  believed  him  to  be 
the  King  of  Kings  and  Lord  of  Lords,  and 
Elijah  the  prophet,  and  that  she  was  a  dis- 
ciple of  his;  that  before  they  came  to  Ft. 
Smith  they  made  a  covenant:  The  King  was 
to  restore  all  things,  and  she  was  willing  to 
be  a  sacrifice  to  him;  that  they  went  to 
the  park,  to  have  the  appearance  of  having 
committed  an  offense  which  he  did  not  com- 
mit, so  that  he  would  be  hung,  in  order  that 
all  men  might  have  glory  and  peace  and 
honor.  In  his  testimony  he  was  more  ex- 
plicit as  to  this  covenant:  He  says  that  he 
and  Mrs.  Taylor  agreed  that  he  should  die 
and  rise  on  the  third  day;  that  he  should 
die  by  hanging;  that  he  knows  he  is  King 
of  Kings  and  Lord  of  Lords;  that  he  is  Eli- 
jah, King  of  the  Gentiles,  the  same  as  Christ 
was  King  of  the  Jews;  that  he  wanted  to  be 
hung,  and  on  the  third  day  rise  and  redeem 
the  world;  that  he  did  not  want  to  murder 
any  one,  and  in  order  to  accomplish  the  pur- 
pose it  was  agreed  that  a  rape  should  be  sim- 
ulated. Mrs.  Taylor  testified  that  Skaggs  did 
not  ravish  her  physically ;  that  the  rape  was 
a  spiritual  one.  She  admitted  that  her  for- 
mer testimony  before  the  justice  of  the  peace 
and  before  the  grand  jury  made  out  a  charge 
of  rape  against  him,  but  said  that  the  wrong 
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Interpretation  bad  been  placed  upon  It;  tbat 
she  meant  a  spiritual  and  not  a  carnal  rape. 
She  says  she  tore  the  garment  herself,  and 
that  be  bad  not  touched  her.  The  state  prov- 
ed her  former  testimony,  which  she  admit- 
ted, proved  the  appearance  of  a  scuffle  and 
the  torn  garment,  and  her  excited  and  almost 
hj'Sterlcal  manner  Immediately  after  the  oc- 
currence, and  also  proved  that  In  the  trial 
before  the  justice  of  the  peace  Skaggs  In 
open  court  confessed  tbat  he  had  raped  her, 
and  said  that  he  wanted  to  be  hung  therefor. 
Other  testimony  was  adduced  showing  ad- 
missions which  he  had  made,  and  which 
tended  to  prove  that  his  conduct  was  actu- 
ated by  a  carnal  and  not  a  spiritual  mind, 
and  that  he  had  accomplished  a  physical 
rape.  In  bis  testimony  he  admitted  prac- 
tically all  of  the  testimony  adduced  by  the 
state,  but  claimed  that  he  had  committed 
this  spiritual  rape  for  the  purpose  of  being 
hung  and  rising  on  the  third  day  and  redeem- 
ing the  world.  He  said  that  be  had  consulted 
a  lawyer  before  he  went  to  the  park  (and 
this  was  also  proved  by  the  lawyer),  to  ascer- 
tain the  punishment  for  the  crime  of  rape  in 
this  state.  He  averred  his  readiness  to  be 
hung  then,  but  said  that  he  had  been  told  by 
his  best  friends  that  the  Jury  would  not  bang 
him,  and  that.  If  he  pleaded  guilty,  they 
would  send  blm  to  the  penitentiary,  aud  be 
did  not  want  to  go  to  the  penitentiary;  that 
he  would  rather  be  bung  than  go  to  the  p&i- 
Itentlary.  The  defendant  Introduced  the  tes- 
timony of  a  deputy  constable,  who  said  he 
saw  Mrs.  Taylor  and  Skaggs  at  the  park. 
He  said  he  saw  them  turn  towards  the  south 
side  of  the  park,  and  they  stayed  about  30 
minutes  or  a  little  longer.  Tbat  he  does  not 
think  they  were  out  of  his  sight  more  than 
two  minutes.  The  defendant  did  not  touch  her 
while  In  bis  sight.  He  was  within  about  30  or 
40  feet  of  them  when  they  were  south  of  the 
park.  He  did  not  go  out  where  they  claim- 
ed they  were.  He  says  tbat  he  did  not  stop 
at  the  place  where  the  scuffle  was  alleged  by 
her  to  have  occurred.  He  says  that  she  was 
using  profane  language  and  cursing  Skaggs. 
Mrs.  Taylor  was  recalled,  and  denied  that 
she  saw  this  officer,  and  denied  using  the 
language  which  he  attributed  to  her.  This 
was  substantially,  all  the  testimony  in  the  case. 
The  Jury  convicted  him  of  assault  with  Intent 
to  rape,  and  assessed  his  punishment  at  21 
years  In  the  penitentiary.  Skaggs  has  ap- 
pealed, and  the  Attorney  General  confesses 
error,  and  the  prosecuting  attorney  of  the 
Twelfth  circuit  files  a  brief  Insisting  that 
there  was  no  error. 

Rowe  &  Rowe,  for  appellant.  Wm.  F. 
Kirby,  Atty.  Gen.,  Daniel  Taylor,  Asst.  Atty. 
Gea,  and  A.  A.  McDonald,  Pros.  Atty.,  for 
the  State. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  1.  The  first  point  upon  which  the 
Attorney  General  confesses  error  is  the  ab- 
sence from  the  courtroom  of  the  presiding 


Judge.  The  record  on  this  point  reads  as  fol' 
lows:  "While  defendant's  counsel  was  mail- 
ing his  argument  to  the  Jury,  the  Judge  step- 
ped across  the  hall  from  the  courtroom  to 
the  water-closet,  and  was  absent  from  tbe 
courtroom  for  the  space  of  about  two  min- 
utes, and  while  out  of  the  courtroom  T.  S. 
Osborne,  a  regular  practicing  attorney  of  the 
bar,  sat  In  the  Judge's  chair,  at  the  request 
of  the  Judge.  No  objection  was  made  to  tbis. 
and  no.  exception  taken  to  It  during  the  trial" 
The  authorities  are  not  entirely  barmonlons 
as  to  the  effect  of  the  absence  of  a  Judge 
from  the  bench  during  the  progress  of  a  trial 
The  subject  may  be  found  reviewed  In  Home 
V.  Rogers,  110  Ga.  3C2,  35  S.  B.  715,  49  L.  R. 
A.  170;  Ellerbe  v.  State,  75  Miss.  522.  22 
South.  950,  41  L.  B.  A.  569.  This  court  bad 
the  subject  before  It  In  Stokes  v.  State,  71 
Ark.  112,  71  S.  W.  248,  and  the  court  follow- 
ed the  language  of  Judge  CHialmera  In  Tur- 
bevllle  V.  State,  56  Miss.  793,  a  leading  case 
on  the  subject.  The  TurbevUle  decision  Is 
applicable  here,  as  shown  by  the  following 
excerpts:  "During  the  arguments  of  counsel 
to  the  jury,  the  Judge  left  the  bench,  and 
stepped  into  a  room  immediately  adjoining 
aud  in  the  rear  of  the  bench,  and  separated 
from  it  only  by  the  thickness  of  the  wall, 
through  which  a  door  opened.  He  placed  a 
member  of  the  bar  on  the  bench,  with  in- 
structions to  call  or  notify  him  If  needed. 
He  remained  in  this  room,  thus  absent  from 
the  bench,  and  distant  from  It,  as  the  bill  of 
exceptions  shows,  5  or  6  feet,  during  the 
greater  portion  of  the  time  consumed  In  the 
several  addresses  of  counsel  to  the  Jury.  It 
does  not  appear  whether  the  door  which 
opened  from  the  bench  or  rostrum  Into  th:s 
room  (styled  the  Judge's  'retiring  room")  w.ns 
closed  or  open  while  tbe  judge  was  thus  ab- 
sent. •  •  •  If  we  could  consider  this 
statement  of  tbe  facts  as  showing  such  al>- 
sence  from  the  room,  on  the  part  of  the 
Judge,  as  constituted  even  a  temporary  relin- 
quishment of  tbe  control  of  the  court  and  of 
tbe  conduct  of  tbe  trial,  we  should  unhesitat- 
ingly reverse  the  Judgment.  There  can  be  no 
court  without  a  Judge,  and  his  presence,  and 
the  presiding  genius  of  thf  trial.  Is  as  essen- 
tial during  the  argument  as  at  any  other 
time.  We  do  not  mean  to  say  that  be  must 
actually  listen  to  every  word  that  falls  from 
the  lips  of  counsel  while  they  are  addressing 
the  Jury,  for  this  might  impose  a  burden  too 
heavy  to  be  borne,  but  we  do  mean  that  the 
conduct  and  control  of  the  argument  within 
legitimate  limits  is  confined  to  him  as  a  Ju- 
dicial duty,  and  cannot  be  by  him  devolved 
upon  another.  While  he  will  not  be  preclud- 
ed from  changing  his  seat  to  any  i>ortion  of 
the  room  he  may  prefer,  or  from  temporarily 
engaging  In  conversation,  or  reading,  or  writ- 
ing, he  must  remain  within  the  bearing  of 
counsel,  so  as  to  be  able  Instantly  to  assert  bis 
authority,  If  demanded  by  anything  that  may 
occur.  While  It  will  rarely  be  necessary  or 
proper  for  blm  to  Interfere  wltb  couaael,  Is- 
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stances  may  arise  tbat  will  reqnlre  It;  and, 
moreover,  the  conduct  of  the  jurors,  specta- 
tors, or  officers  of  court  may  be  such  as  to 
demand  the  instant  interposition  of  bis  au- 
tborlty,  •  ♦  •  The  bill  of  exceptions  In 
tbia  case  falls  to  show  clearly  that  there  was 
any  relinquishment  by  the  Judge  of  the  func- 
tions of  his  office,  or  any  such  bodily  absence 
as  prevented  their  Instant  assertion  when  de- 
manded; and  we  decline,  on  this  account,  to 
reverse  the  Judgment" 

It  is  thus  seen  that  the  determining  test  is 
'Whether  the  Judge  has  lost  control  of  the  pro- 
ceedings. If  be  has  done  so,  even  If  It  be  but" 
for  a  short  time,  the  Integrity  of  the  trial 
Is  destroyed.  Applying  that  principle  here, 
tlie  record  falls  to  show  that  the  Judge  was 
out  of  hearing  of  the  proceedings  of  the  court 
when  he  stepped  across  the  hall  to  a  closet 
for  a  brief  space  of  time.  It  does  not  dis- 
close the  distance  from  the  courtroom  to  the 
closet,  or  whether  the  doors  were  opened  or 
closed,  or  whether  the  proceedings  could  or 
could  not  be  heard  by  him.  The  matter  then 
before  the  court  was  the  address  of  the  de- 
fendant's counsel  to  the  Jury.  The  trial  hav- 
ing taken  place  in  June,  and  the  doors  be- 
tween courtrooms  and  halls  at  that  time  of 
the  year  being  usually  left  open,  it  may  well 
be  inferred  that  the  Judge  was  within  the 
bearing  of  the  proceedings  of  the  trial,  and 
within  the  reach  of  it,  so  that  lie  could  in- 
stantly have  asserted  his  authority.  On  the 
other  hand,  It  may  have  been  that  the  doors 
were  closed,  or  that  the  closet  was  in  such  a 
position  that  he  was  withdrawn  entirely  from 
hearing  the  proceedings,  and  was  unable  to 
instantly  control  them,  in  which  event  it 
would  vitiate  the  trial.  The  burden  Is  on  the 
appellant  to  show  affirmatively  that  the  Judge 
bad  lost  control  of  the  trial ;  and  this  record 
falls  to  show  that,  leaving  it,  at  best,  a  mat- 
ter of  conjecture  as  to  whether  or  not  he  had 
removed  himself  for  a  brief  period  of  time 
from  the  immediate  presence  of  the  proceed- 
ings, where  he  could  not  exercise  his  legiti- 
mate functions  as  presiding  Judge  of  the 
court 

2.  The  next  confession  of  error  is  for  the 
giving  of  the  fourth  instruction,  which  is  as 
follows:  "If  you  find  from  the  evidence  that 
the  defendant  made  a  confession  that  he  had 
committed  the  crime  of  rape  on  the  person 
of  Margaret  Irene  Taylor,  that  alone  would 
not  be  sufficient  to  authorize  you  to  convict; 
but  the  confession  of  defendant  if  made, 
accompanied  by  proof  that  the  offense  was 
actually  committed,  will  warrant  a  conviction, 
and  if  you  find  from  the  evidence  beyond  a 
reasonable  doubt  that  defendant  made  the 
confession  of  the  crime,  and  tbat  the  crime 
was  committed,  you  should  convict"  The 
Attorney  General  says  that,  under  Duck- 
worth V.  State,  83  Ark.  192,  103  S.  W.  601, 
and  Thomas  v.  State,  85  Ark.  138,  107  S.  W. 
390,  this  instruction  is  erroneous.  This  is  not 
an  instruction  on  the  weight  of  the  evidence, 
and  is  not  obnoxious  to  the  objection  for 


which  the  instructions  were  condemned  in 
those  cases.  The  court  left  it  to  the  Jury 
to  say  whether  or  not  the  appellant  made 
a  confession,  and  told  them  that,  If  they 
found  that  be  did  make  a  confession,  such 
fact  alone  would  not  authorize  them  to  con- 
vict, but  tbat  they  must  also  find  that  the 
offense  was  committed,  which  was  tanta- 
mount to  saying  that  they  could  not  convict 
the  defendant  l)ecause  he  made  the  confes- 
sion, but  that  they  must  go  further,  and 
find  that  his  confession  was  true  l>efore  they 
were  authorized  to  convict.  There  was  real- 
ly no  dispute  In  the  evidence  about  the  fact 
that  the  defendant  had  made  a  confession, 
and  that  it  was  a  confession  In  open  court. 
The  instruction  as  a  whole  fairly  submitted 
to  the  Jury  to  find  beyond  a  reasonable  doubt 
whether  the  defendant  made  a  confession, 
and  whether  the  crime  was  committed.  In 
other  words,  whether  the  confession  was 
true.  Willie  the  form  of  the  instruction 
cannot  be  commended,  prejudicial  error  is 
not  found  in  it.  If  specific  objection  had  been 
made  to  it,  its  awkward  form  could,  and 
should,  have  been  corrected.  The  real  ques- 
tion in  the  case  was  not  whether  the  confes- 
sion was  made,  but  whether  the  crime  was 
committed;  and  the  instructions  on  the  only 
real  issue  were  clear  and  sound.  In  one  re- 
spect the  instruction  is  more  favorable  to 
the  defendant  than  he  was  entitled  to.  It 
is  based  on  the  theory  that  his  confession 
in  the  examining  court  was  an  extrajudicial 
confession,  and  needed  corroboration,  pursu- 
ant to  section  2385,  Klrby's  Dig.:  "A  con- 
fession of  a  defendant,  unless  made  In  apea 
court,  will  not  warrant  a  conviction,  unless 
accompanied  with  other  proof  that  such  of- 
fense was  committed."  Ck)nfes8ions  made  in 
preliminary  examinations  before  magistrates 
are  confessions  in  open  court,  or,  as  they  are 
usually  expressed,  "judicial  confessions." , 
Greenleaf  on  Evidence,  S  216;  12  Cyc.  459, 
473;  6  Am.  &  Eng.  Hnc  523;  3  Enc.  of  Ev. 
352;  Matthews  v.  State,  55  Ala.  65,  28  Am. 
Rep.  698;  State  v.  Needham,  78  N.  C.  474; 
State  V.  Lamb,  28  Mo.  218;  Speer  v.  State, 
4  Tex.  App.  474;  CkMnmonwealth  v.  Brown, 
150  Mass.  330,  23  N.  B.  49.  From  these  au- 
thorities it  will  lye  seen  that  a  confession, 
made  in  a  preliminary  hearing,  iwhen  made 
In  the  due  course  of  proceedings  of  the  ex* 
amlning  court,  is  a  Judicial  confession  within 
the  meaning  of  the  law,  which  holds  such 
confessions  alone  to  be  sufficient  to  sustain  a 
conviction. 

3.  The  Attorney  General  confesses  error  on 
account  of  remarks  of  the  prosecuting  attor- 
ney. He  does  It  upon  the  ground  that  the 
testimony.  If  it  established  anything,  estab- 
lished rape,  and  not  attempt  to  commit  rape, 
and  that  the  testimony  to  sustain  the  con- 
viction is  weak,  and  that  the  improper  argu- 
ment of  the  prosecuting  attorney  may  fur- 
nish the  key  to  the  verdict  returned  by  the 
jury.  In  view  of  the  confession  in  court 
being  of  itself  sufficient  to  sustain  the  con- 
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Tictlon,  the  force  of  the  argnmeut  1b  broken. 
This  confession  was  of  the  graver,  and  not 
of  the  lesser,  crime;  and  it  is  within  the 
power  of  the  jury  to  find  a  defendant  gailty 
of  an  asaanlt  to  commit  a  rape,  although 
the  evidence  justified  a  conviction  of  rape. 
This  was  settled  in  Pratt  v.  State,  51  Ark. 
167. 

4.  The  next  confession  of  error  Is  cm  ac- 
count of  the  argument  of  the  prosecuting  at- 
torney In  his  opening  statement.  He  said 
that  the  defendant  was  a  "man  of  lowest 
character,  and  un.'Xorthy  of  belief,  a  gambler 
of  the  meanest  type,  preaching  in  the  day- 
time and  gambling  at  night,"  and  using  other 
denunciatory  language.  The  defendant  ob- 
jected to  said  statement,  and  the  court  sus- 
tained the  objection.  The  judge  was  not 
asked  to  do  anything,  except  to  sustain  the 
objection  to  the  argument,  which  he  did. 
Had  the  court  been  asked  to  have  reprimand- 
ed counsel,  for  stating  a  matter  not  proper 
to  be  stated  in  presenting  the  state's  case, 
and  called  the  attention  of  the  jury  to  the 
fact  that  the  charactor  of  the  defendant 
was  not  at  that  time  in  issue,  and  could  not 
be,  unless  he  was  called  as  a  witness,  and 
then  only  for  the  purpose  of  impeaching  him 
as  a  witness,  doubtless  It  would  have  been 
done;  and  had  the  court  failed  to  proper- 
ly eradicate  the  Improper  remarks,  tliere 
would  then  have  been  something  before  this 
court  to  consider.  K.  C.  8.  By.  Co.  v. 
Murphy,  74  Ark.  256,  85  S.  W.  428.  After 
the  evidence  was  closed,  the  prosecuting 
attorney,  in  the  presence  of  the  jury,  re- 
quested the  court  to  permit  the  state  to  In- 
troduce evidence  to  show  that  the  defend- 
ant was  a  man  of  bad  character,  a  gambler 
of  the  worst  type,  and  unworthy  of  l)elief. 
The  defendant  objected  to  said  statements, 
and  to  the  introduction  of  the  evidence,  and 
the  court  had  the  jury  to  retire  from  the 
courtroom,  and  afterwards  heard  argument 
on  this  point,  and  sustained  the  objection  of 
the  defendant  As  the  defendant  had  then 
testified,  testimony  as  to  his  reputation  for 
morality  and  veracity  would  have  been  com- 
petent; and  the  court  should  have  permitted 
the  prosecuting  attorney  to  have  Introduced 
testimony  on  these  subjects,  but  not  as  to  the 
fact  that  he  was  a  gambler.  The  ruling  of 
the  court  was  more  favorable  to  the  defend- 
ant than  he  was  entitled  to.  There  Is  noth- 
ing for  this  court  to  review  upon  it  other 
than  the  question  whether  the  effort  of  the 
prosecuting  attorney  to  make  this  proof  was 
such  flagrant  conduct  as  would,  of  Itself, 
prejudice  the  defendant's  cause.  It  was  a 
mere  otFer,  doubtless  in  good  faith,  to  prove 
what  he  was  entitled  to  prove — and  a  little 
more.  The  defendant  did  not  ask  that  the 
eftect  of  it  be  removed,  and  only  objected 
to  the  testimony  being  admitted,  and  the 
court  sustained  his  objection.  He  got  all  be 
asked  of  the  court,  and  cannot  complain  that 
the  court  did  not  do  more  for  him  than  he 
asked  of  It. 


These  are  the  only  grounds  uptHi  wbirb 
error  is  confessed.  Appellant  has  not  favor- 
ed the  court  with  a  brief,  but  was  contest 
to  submit  the  case  upon  the  confession  of 
error.  The  court  has  examined  the  other 
assignments  of  error  in  the  motion  for  new 
trial,  which  were,  briefly  stated,  as  follows: 
Exception  was  taken  to  the  evidence  of  wit- 
nesses to  the  effect  that  they  accompanied  the 
prosecuting  witness  to  the  park,  and  there 
found  a  man's  and  a  woman's  tracks  leading 
to  a  place  where  the  ground  was  trampled 
down  In  such  condition  that  it  gave  the  ap- 
pearance of  a  scuffle  having  taken  place. 
The  fact  that  the  prosecutrix  made  complaint 
is  admissible  under  certain  circumstances; 
but  the  details  of  the  complaint  are  not  ad- 
missible, unless  they  constitute  a  part  of  the 
res  gestae,  or  in  corroboration  of  her  testi- 
mony when  it  Is  attacked.  Her  physical  ap- 
pearance and  the  condition  of  her  garments, 
and  sometimes  the  condition  of  the  place 
where  the  crime  Is  alleged  to  have  been 
committed,  are  admissible  In  corroboration. 
See  Pleasant  v.  State,  15  Ark.  624;  10  Bnc. 
Bv.  587,  590,  and  notes.  It  is  wholly  nnlm- 
portant  to  go  into  that  subject,  because  the 
defendant  himself  testified  to  the  fact  that 
he  and  Mrs.  Taylor  walked  around  the  park 
for  a  while,  and  that  they  decided  they  vronid 
go  and  fix  a  place,  mash  down  some  weed!^ 
and  give  the  place  the  appearance  of  a 
scuffle  having  taken  place,  and  then  she 
would  go  back  to  town  and  have  him  ar- 
rested. In  other  words,  they  were  manufac- 
turing evidence,  tending  to  prove  that  the 
rape  had  been  committed;  and  the  qnestlon 
was  not  whether  their  tracks  were  at  the 
given  place,  whether  the  weeds  were  mashed 
down,  and  a  garment  torn,  but  It  was  wheth- 
er there  was  a  crime  committed,  or  whether 
a  mere  stageplay  had  taken  plac&  The  court, 
at  the  Instance  of  the  prosecuting  attorney, 
ordered  the  prosecutrix  to  be  arrested  for 
perjury  at  the  conclusion  of  her  testimony, 
after  she  had  admitted  that  she  had  testi- 
fied in  the  justice  court  to  facts  showing 
rape.  No  objection  was  made  to  this  pro- 
ceeding, no  exception  taken  to  the  action  of 
the  court  thereupon,  and  therefore  there  Is 
nothing  to  review  on  this  assignment  of  er- 
ror. Other  language  of  the  prosecuting  at- 
torney denunciatory  of  the  defendant  was 
assigned  as  error  in  the  motion  for  new  trial. 
but  exception  was  not  taken  to  it  at  the  time 
it  was  made,  nor  were  any  rulings  of  the 
court  asked  upon  it.  At  another  time  .daring 
the  trial  the  judge  vacated  the  bench,  and 
asked  an  attorney  to  occupy  his  seat;  but 
he  did  not  retire  from  the  courtroom,  merely 
going  to  a  window  in  the  courtroom  for  fresh 
air  for  a  time.  As  stated  in  the  Turbeville 
Case  and  the  Stokes  Case,  heretofore  referred 
to,  the  Judge  la  not  required  to  sit  In  one 
place  in  the  courtroom,  but  so  long  as  he  Is 
there,  in  the  presence  of  the  parties  and 
the  Jury,  and  in  control  of  the  proceedings. 
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tbe  Integrity  of  the  trial  Ib  not  affected  by 
a  cbange  In  his  seat. 

Exceptions  were  taken  to  the  Instructions. 
Tbe  Instructions  merely  followed  the  statutes 
on  the  subject  of  the  crime  and  a  few  gen- 
eral principles  governing  it  There  Is  no  er- 
ror in  them.  The  court  gave  all  requested  by 
tbe  defendant  bat  one,  and  it  was  manifestly 
incorrect. 

Judgment  affirmed. 

Mcculloch,  j.  (dissenting),    it  win  be 

readily  seen  from  a  perusal  of  the  statement 
of  facta  in  tbe  opinion  of  the  Chief  Justice 
that  the  only  direct  evidence  of  crime  ii 
tbe  repudiated  statements  of  the  accosed  man 
and  the  accusing  woman.  The  circumstances 
adduced  in  evidence  are,  at  most,  only  cor- 
roborative of  these  statements.  The  woman 
having  in  her  testimony  at  the  present  trial 
denied  the  truth  of  her  former  statements, 
and  declared  that  no  assault  bad  been  made 
upon  her  person,  her  testimony  is  without 
any  probative  force  whatever.  Her  former 
statements  cannot  be  received  as  substantive 
evidence  of  the  commission  of  a  crime.  The 
only  purpose  of  admitting  it  is  to  discredit 
taer  present  testimony  by  showing  her  for- 
mer contradictory  statement;  and,  since  her 
present  testimony  tends  to  prove  nothing,  the 
former  statement  is  valueless.  2  Wigmore  on 
Ev.  I  1138.  Nor  can  her  former  statement 
be  received  in  evidence  as  part  of  tbe  res 
gestae.  Hei'  statements  to  the  officers  soon 
after  she  returned  from  the  scene  of  the  al- 
leged crime  is  too  remote,  and  is  but  a  nar- 
rative of  a  past  event,  and  not  a  part  of  the 
transaction  itself.  Baker  v.  State,  85  Ark. 
300, 107  S.  W.  988.  The  alleged  incriminating 
circumstances  prove  nothing  of  themselves, 
for  their  relation  to  the  commission  of  the 
offense  depends  entirely  on  the  truth  of  the 
woman's  former  statements  to  the  officers. 
The  torn  garment,  the  tracks,  and  evidences 
of  a  struggle  on  the  groimd  in  the  public 
park,  without  other  evidence  connecting  them 
with  the  crime,  have  no  tendency  towards 
proving  the  crime  of  rape  or  assault  with 
intent  to  rape.  This  leaves  nothing  In  the 
case  except  tbe  repudiated  confession  of  ap- 
pellant himself.  Appellant's  offer,  while  in 
Jail,  to  pay  the  woman  money  to  withdraw 
the  accusation  adds  nothing  to  the  strength 
of  the  evidence,  as  It  is  but  a  tacit  confession 
of  guilt,  and  certainly  amounts  to  no  more 
than  his  direct  confession. 

The  authorities  cited  in  the  opinion  of  the 
Chief  Justice  seem  to  sustain  the  conclusion, 
expressed  therein,  that  tlie  confession  of  an 
accused  person,  made  to  a  Justice  of  the 
peace  in  an  examining  trial,  is  a  Judicial  con- 
fession, and  may  be  sufficient  to  sustain  a 
conviction  without  other  evidence  of  the  com- 
missiCMt  of  the  alleged  crime.  I  do  not  dis- 
sent from  that  conclusion.  But,  aside  from 
tbe  legal  insufficiency  of  the  evidence,  it  is 
far  from  convincing  that  any  crime  has  been 


committed.  The  nndisputed  evidence  of  a 
previous  plan  between  this  man  and  woman 
to  simulate  the  commission  of  the  crime, 
their  intimate  and  friendly  association  with 
each  other,  both  Immediately  before  and 
after  the  alleged  crime,  her  frequmt  visits 
to  and  conferences  with  him  in  Jail,  and 
her  narrative  on  the  witness  stand  of  their 
weird  scheme  to  simulate  the  commission 
of  the  crime,  so  that  he  might  expiate  it  on 
tbe  gallows  as  a  voluntary  sacrifice  of  his 
life,  convince  me  that  no  crime  was  in  fact 
committed,  but  that  the  plan  was  bom  either 
of  fanaticism  or  a  vitiated  taste  for  notoriety. 
I  am  so  thoroughly  convinced  by  the  testi- 
mony that  no  crime  was  committed  that  I 
cannot  consent  for  the  conviction  of  the 
accused  to  stand. 

The  court  gave,  over  appellant's  objection, 
the  following  instruction,  which  is  assigned 
as  error :  "(4)  If  you  find  from  the  evidence 
that  the  defendant  made  a  confession  that 
he  had  committed  the  crime  of  rape  on  the 
person  of  Margaret  Irene  Taylor,  that  alone 
would  not  be  sufficient  to  authorize  you  to 
convict,  but  the  confession  of  the  defendant, 
if  made,  accompanied  by  proof  that  the  of- 
fense was  actually  committed,  will  warrant 
a  conviction ;  and,  if  you  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant  made  the  confession  of  the  crime, 
and  that  the  crime  was  committed,  you 
should  convict."  The  Instruction  is  criticised 
on  the  ground  that  it  invades  the  province 
of  the  Jury  in  passing  on  the  weight  of  the 
evidence.  Duckworth  v.  State,  83  Ark.  192, 
103  8.  W.  601.  The  language  of  the  instruc- 
tion Is  ambiguous,  and  Mr.  Justice  HART 
and  I  are  of  the  opinion  that  it  was  calculat- 
ed to  mislead  the  Jury,  when  it  is  considered 
in  the  light  of  the  very  weak  evidence  in  the 
case,  even  if  the  evidence  should  t>e  held  to 
be  legally  sufficient  to  sustain  tbe  verdict. 
The  other  Judges  think  that  the  concluding 
words  of  the  instruction  save  it  from  con- 
demnation because  the  Jury  are  in  effect  told 
that  they  must,  In  order  to  convict,  find  be- 
yond a  reasonable  doubt,  in  addition  to  the 
confession,  that  the  crime  was  committed  by 
the  defendant.  While  it  is  possible  to  place 
this  construction  upon  the  form  of  expression 
employed,  it  is  ambiguous  to  the  average 
mind,  and  calculated  to  Induce  in  the  minds 
of  the  Jury  the  idea  that,  If  they  believe  that 
tbe  defendant  made  a  confession,  it  was  their 
duty  to  convict  him.  It  was  therefore  mis- 
leading and  prejudicial.  It  is  proper  for 
trial  courts  to  instruct  Juries,  In  the  lan- 
guage of  the  statute,  that  a  confession  nof 
made  In  open  court  will  not  warrant  a  con- 
viction unless  accompanied  with  other  proof 
that  the  offense  was  committed;  but  it  is 
improper  to  give  the  converse  of  the  propo- 
sition, unless  it  be  coupled  with  the  further 
statement  or  qualification  that  the  evidence 
as  a  whole  must  satisfy  the  Jury  beyond  a 
reasonable  doubt  of  the  guilt  of  the  accused. 
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In  tbat  form  It  Is  not  Improper,  bnt  with- 
out the  above  qualification  It  is  an  Instruction 
•on  the  weight  of  the  evidence. 

I  am  unable  to  escape  the  conclusion  that 
the  Jury  must  have  been  misled  by  this  in- 
struction, for  I  cannot  find  any  evidence 
which  would  satisfy  a  Jury,  beyond  a  reason- 
able doubt,  that  appellant  made  an  assault 
upon  the  woman  with  Intent  to  rape  her. 
It  is,  to  my  mind,  preposterous  to  say  that 
under  this  evidence  the  commission  of  the 
crime  has  been  proved  beyond  a  reasonable 
doubt.    Therefore  I  dissent 

HART,  J.,  concurs  with  McCDLLOCH,  J. 


CHICAGO,  R.  I.  ft  P.  RY.  CO.  v.  PLANTERS' 
GIN  ft  OIL  CO. 

(Supreme  Court  of  Arkansas.     Oct.   19,  1008. 
On  Rehearing,  Nov.  0,  1908.) 

1.  Cabbiebs  (S  103*)— Delay  in  Tbanspobta- 
TiON— Special  Damaobs. 

Where  there  was  delay  in  the  transporta- 
tion of  machineiy  intended  for  a  special  use 
known  to  the  carrier,  it  was  reeponsible  for 
such  damages  as  were  fairly  attributable  to  the 
delay,  baviug  been  informed  that  special  dam- 
ages would  result  therefrom,  though  it  was 
bound  to  accept  the  shipment  when  tendered,  and 
under  the  Hepburn  act  (Act  Feb.  4,  1887,  c.  104, 
24  Stat.  379  [U.  S.  Comp.  St.  1901,  p.  8154]) 
could  not  make  a  special  contract  to  compen- 
sate it  for  the  additional  risk. 

[Ed.    Note.— For  other   cases,    see    Carriers, 
Cent  Dig.  {{  452,  452% ;  Dec.  Dig.  8  105.*] 

2.  Cabbiebs  (§  95*)— Delat  in  Tbanbpobta- 
TiON— Cabe  Requibkd. 

Notice  to  a  carrier  of  special  drcnmstances 
which  would  result  in  special  damages  to  a  ship- 
per from  delay  in  transportation  of  machinery 
imposes  on  the  carrier  the  duty  to  use  diligence 
commensurate  with  the  requirements  of  the 
case,  which  duty  the  carrier  performs  when  he 
uses  reasonable  diligence  to  forward  the  goods 
promptly. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  t  S96 ;  Dec.  Dig.  |  93.*] 

8.  Cabbiebs  (S  47*)— Delay— Speoiai.  Daua- 

GES— Notice. 

Where  a  carrier  had  35  or  40  employes  in 
a  freight  office,  only  3  of  whom  were  authorized 
to  make  shipping  contracts,  notice  of  special 
damages  likely  to  result  from  delay  in  a  ship- 
ment given  to  the  person  who  caused  the  bill 
Of  lading  to  be  executed,  and  who  was  put  for- 
ward to  transact  the  business  for  the  carrier, 
iras  notice  to  it. 

[Ed.    Note.— For   other   cases^    see   Carriers, 
Dec.  Dig.  {  47.*] 

i.  Cabbiebs  (i  105*)— Delay— Special  Dau- 

AOES. 

In  an  action  against  a  carrier  for  delay  in 
transporting  cotton  seed  mill  machinery,  plaintiff 
x>uld  not  recover  as  special  damages  losses 
sustained  on  contracts  for  seed  made,  not  only 
subsequent  to  the  notice  to  the  carrier,  but  after 
the  carriers'  de'iult;  such  contracts  not  having 
beea  made  in  reliance  on  the  carrier's  fulfillment 
of  its  obligation. 

[Ed.    Note.— For   other   cases,   see    Carriers, 
Cent  Dig.  H  452,  452Mi ;  Dec.  Dig.  |  105.*] 


5.  Cabbiebs  (i  105*)  —  Delay  —  Specctlative 
Damages. 

In  an  action  against  a  carrier  for  delay  in 
transportation  of  machinery  for  plaintiff's  mill- 
the  loss  sustained  by  plaintiff  of  the  saving  in 
expense  of  the  operation  of  the  mill  as  a  two- 
press  mill,  as  contemplated,  and  as  a  one-press 
mill,  as  it  was  required  to  do  on  account  of  the 
carrier's  delay  in  delivering  the  machinery,  nas 
speculative,  and  not  recoverable. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Dec.  Dig.  g  105.*] 

6.  Cabbiebs  (§  105*)— Delay— Speciat,  Dah- 
AGES— Idleness  or  Plant. 

In  an  action  against  a  carrier  for  delay  in 
delivering  machinery  for  plaintiff's  mill,  plain- 
tiff could  recover  the  difference  between  the  ex- 
pense of  shutting  down  the  plant  during  the 
installation  of  the  machineiy  at  the  later  period 
and  what  it  would  have  l)een  at  the  earlier  peri- 
od had  the  machinery  arrived  within  a  reason- 
able time,  provided  the  fixed  charges  of  the  mill 
were  less  when  the  machinery  was  due  than 
when  it  was  installed,  and  snch  element  of  the 
damage  was  brought  to  the  carrier's  attention 
at  the  time  of  shipment. 

[Ed.  Note.— For  other  cases,  see  CJarrieis, 
Dec.  Dig.  i  105.*] 

7.  Cabbiebs  ((  105*)  —  Delay  —  Doplicatio5 
OF  Abticlb— Dajiages. 

Where,  owing  to  delay  in  the  transporta- 
tion of  machinery,  the  shipper  was  compelled  to 
duplicate  the  same,  but  the  carrier  did  not  con- 
vert the  machinery  shipped,  it  was  still  the  prop- 
erty of  the  shipper,  and  its  damage  was  the  cost 
of  the  duplicated  machinery  less  the  value  of 
the  delayed  madiinery  utilized  to  its  l>eBt  ad- 
vantage. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  S  106.*] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; Edward  W.  Wlnfleld,  Judge. 

Action  by  the  Planters'  Gin  &  Oil  Compa- 
ny against  the  Chicago,  Rock  Island  &  Pa- 
cific Railway  Company.  Judgment  for  plain- 
tiff for  less  than  the  relief  demanded,  and 
both  parties  appeal.  Reversed  on  botb  ap- 
peals and  remanded. 

The  Planters'  Gin  &  Oil  Company  was 
engaged  in  the  manufacture  and  sale  of  cot- 
ton seed  products  at  Baldwin,  Miss.  Its 
plant  was  a  one-press  mill.  It  was  desired 
to  increase  its  capacity  to  a  two-press  mill, 
and  Mr.  Justin  Matthews  was  autborixed  by 
it  to  purchase  in  Little  Rock,  Ark.,  a  cylin- 
der, a  head  block,  a  pressing  ram,  and  heavy 
castings  for  a  cotton  seed  oil  plant  Matthews 
did  so,  and  drew  a  draft  in  favor  of  the  ven- 
dor for  $500,  the  price  of  the  machinerj-, 
which  was  paid  by  the  oil  company.  He  had 
the  bill  of  lading  made  out  and  went  to  the 
freight  depot  of  the  Chicago,  Ro<^  Island  & 
Pacific  Railway  Company  to  ship  the  machin- 
ery over  said  road  to  Baldwin,  Miss.,  where 
the  plant  was  located.  The  shipment  was 
an  interstate  shipment,  and  would  have  to  go 
over  connecting  lines.  R.  E.  Palmer  was  the 
local  freight  agent  at  Little  Rock,  and  be 
Iiad  35  or  40  clerks  under  him  in  his  office. 
The  bill  clerk,  E.  A.  Bliss,  and  the  chief 
clerk,  G.  A.  Swope,  and  himself,  were  author- 
ized to  sign  bills  of  lading,  and  were  the  only 
employes  of  the  company  In  said  ofiBce  so  au- 


•For  other  cases  see  laaie  topic  and  section  NUMBER  In  Deo.  *  Am.  Dlga.  U07  to  data,  *  Beportar  laOrnxm 
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thorlzed.  Mr.  Matthews  was  not  acquainted 
\7ltb  the  clerks  or  their  duties.  He  went  to 
the  freight  office  and  handed  the  bill  of  lad- 
ing to  one  of  the  clerks,  who  pointed  out 
another  man  as  the  one  with  whom  be  should 
transact  his  business.  He  went  to  this  man 
and  explained  his  business,  and  he  took  the 
bill  of  ladln|[,  went  oft  with  it,  and  present- 
ly returned  with  It  duly  signed.  It  was  sign- 
ed: "R.  E.  Palmer  by  B."  It  subsequently 
developed  that  It  was  signed  by  Mr.  Bliss, 
and  Mr.  BUas  was  not  the  man  with  whom 
Mr.  Matthews  was  transacting  the  buslnesa 
Mr.  Matthews  stated  to  this  gentleman  who 
bandied  the  bill  of  lading  for  him  that  he 
i^anted  the  railroad  company  to  accept  the 
shipment  with  the  understanding  that  the 
oil  company  was  to  have  a  reasonable  de- 
livery of  the  machinery.  He  stated  to  htm 
that  delay  In  the  shipment  would  be  cause 
for  damages,  and  said  that  the  oil  company 
bad  requested  him  to  state  that  they  had 
time  contracts  made  for  oil  and  meal,  and 
that.  In  case  of  a  decline  In  the  market,  they 
'would  be  damaged  for  that  cause,  and  that 
they  would  also  be  damaged  by  reason  of  the 
additional  expense  of  handling  the  seed  by 
band.  He  also  stated  that  they  would  be 
damaged  by  reason  of  the  seed  heating,  and 
making  an  inferior  grade  of  oil  and  meal  and 
n  less  quantity  of  oil  produced  from  It,  and 
that  they  would  not  have  room  to  store  the 
«eed,  and  would  buy  in  anticipation  of  in- 
creasing the  capacity  of  the  mill,  and  in  the 
meantime  would  have  to  operate  a  one-press 
mill.  The  agent  made  no  reply  to  this,  but, 
after  hearing  this  statement,  he  took  the 
bin  of  lading  and  went  away,  and  present- 
ly came  back  with  It  signed.  This  was  up- 
on the  8th  of  September,  1006,  and  the  ma- 
•chlnery  was  shipped  out  of  Little  Hock  on 
the  following  day.  It  was  received  at  Bald- 
■wln.  Miss.,  on  October  29th.  The  oil  compa- 
ny refused  to  receive  It,  and  left  it  on  the 
platform  of  the  railroad.  It  was  testified  to, 
and  not  disputed,  that  seven  to  ten  days  was 
a  reasonable  time  to  allow  for  the  trans- 
Xiortatlon  of  machinery  from  Little  Rock  to 
Baldwin,  Miss. 

The  oil  company  brought  suit  against  the 
railroad  company  for  $4,987.50,  and  set  forth 
nine  elements  of  damages,  to  wit: 

"(1)  The  plaintiff  was  forced  to  buy  an- 
otber  set  of  articles  described  In  Atlanta,  Ga., 
and  pay  $500  therefor  because  It  could  not 
complete  Its  mill  after  waiting  upon  defend- 
ant for  a  long  time. 

"(2)  The  plaintiff,  expecting  to  receive  said 
machinery  and  complete  Its  mill  and  manu- 
facture products  In  a  reasonable  time,  made 
contracts  for  the  sale  of  oil,  which  It  was 
forced  to  cancel  by  defendant's  wrongful  act, 
and  pay  $875  to  the  parties  who  bad  bought 
said  oil. 

"(3)  The  plaintiff  could  not  manufacture 
the  seed  in  its  seedhouse,  and  having,  in 
anticipation  of  reasonable  conduct  on  defend- 
ant's part,  contracted  for  seed  more  than 
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enough  to  fill  said  seedhouse,  was  compelled 
to  pay  hauling  storage  on  the  same  In  the 
sum  of  $100. 

"(4)  The  seed  In  the  house  of  plaintiff  was 
kept  there  an  unreasonable  length  of  time 
and  heated  and  deteriorated,  thus  making 
an  inferior  quality  of  oil,  and  damaging 
plaintiff  in  the  sum  of  $100. 

"(5)  The  seed  In  the  house  of  plaintiff  was 
kept  there  an  unreasonable  length  of  time, 
and  heated  and  deteriorated,  and  resulted  In 
the  manufacture  of  an  inferior  grade  of 
meal,  thus  damaging  plaintiff  in  the  sum  of 
$375. 

"(8)  The  plaintiff  was  put  to  increased 
cost  of  fuel  by  reason  of  having  to  run  Its 
boilers  'and  engines  when  the  mill  was  not 
up  to  full  capacity  and  was  thus  damaged 
in  the  sum  of  $137.50. 

"(7)  The  plaintiff  could  only  operate  one 
press  of  Its  mill  for  a  part  of  the  time,  and 
was  thus  damaged  in  the  sum  of  $200. 

"(8)  The  plaintiff  was  damaged  by  the 
shutting  down  of  its  mill  in  the  sum  of  $309 ; 
this  being  the  fixed  expenses  for  such  period 
in  salaries. 

"(9)  The  seed  being  heated  from  being 
stored  an  unreasonable  length  of  time  pro- 
duced less  oil  than  they  otherwise  would, 
and  the  plaintiff  was  thereby  damaged  In  the 
sum  of  $750." 

The  sixth  ground  was  withdrawn  by  plain- 
tiff during  the  trial.  The  Jury  returned  a 
verdict  for  $2,375,  and  the  railroad  and  the 
oil  ci^mpany  each  appealed. 

On  the  trial,  in  addition  to  the  testimony 
above  outlined,  the  following  evidence  was 
given :  The  president  of  the  oil  company  tes- 
tified that  they  commenced  purchasing  cot- 
ton seed  about  the  latter  part  of  September. 
By  the  19th  of  October  they  had  purchased 
from  800  to  1,000  tons,  at  from  $15  to  $18 
per  ton.  They  had  capacity  to  store  from 
1,000  to  1,500  tons  In  their  seedhouse.  He 
testified  as  to  the  depreciation  In  the  oil  and 
meal  producing  qualities  of  seed,  and  in  the 
quantity  of  oil  produced  therefrom  by  reason 
of  the  delay  in  handling  it,  the  seed  becom- 
ing heated  when  they  were  unable  to  work 
It  promptly  through  the  mill.  Some  time  in 
the  latter  part  of  September  or  the  1st  of 
October  he  made  a  contract  with  Armour  & 
Co.  for  oil,  to  be  delivered  the  last  of  Octo- 
ber, and  could  have  fulfilled  the  contract 
had  this  machinery  arrived  la  time.  Armour 
&  Co.  called  on  them  for  the  oil,  and  they 
could  not  deliver  it,  and  they  effected  a  com- 
promise of  the  breach  of  their  contract  by 
paying  Armour  &  Co.  $375.  He  also  testi- 
fied that  they  expended  $100  in  having  to 
store  their  seed  in  a  shed  some  four  or  five 
blocks  from  the  oil  mill.  He  stated  that  a 
two-press  mill  can  run  for  almost  as  little  ex- 
pense as  a  one-press  mill,  as  it  only  requires 
about  one  more  employ^  to  operate  a  two- 
press  mill,  and  that  there  was  an  accumula- 
tion of  extra  labor  which  could  have  been 
utilized  with  the  two-press  mill,  and  that 
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they  lost  ou  tbat  account  $200.  He  further 
testified  tbat  they  lost  $300  by  reason  of  hav- 
ing to  shnt  down  the  mill  for  three  weeks 
while  Installing  new  machinery  In  October, 
which  they  had  purchased  elsewhere  before 
the  arrival  of  this  machinery.  He  said  that 
the  machinery  had  not  arrived  at  the  time 
that  he  made  bis  contracts  for  the  seed,  and 
had  already  been  delayed  lobger  than  It 
should  have  been.  He  further  testified  tbat 
he  could  not  rent  parts  to  take  the  place  of 
the  delayed  machinery.  On  the  18th  or  19th 
of  October  the  oil  company  purchased  else- 
where a  duplicate  set  of  machinery  at  the 
same  price,  and  it  arrived  at  about  the  same 
time  that  the  first  machinery  did,  and  they 
Installed  the  second  set  of  machinery  and 
did  not  receive  the  first  and  did  not  pay  the 
freight  thereon  when  It  finally  arrived,  as 
It  could  not  be  used  by  them  nor  sold  for 
anything  except  scrap  Iron.  Mr.  Palmer,  Mr. 
Bliss,  and  Mr.  Swope  each  denied  tbat  they 
received  the  notice  of  the  necessity  of  prompt 
shipment  as  testified  to  by  Mr.  Matthews. 
It  was  evident  that  none  of  these  gentlemen 
were  the  ones  with  whom  Mr.  Matthews  had 
the  conversation  of  which  he  testified. 

Buzbee  &  Hi<^8,  for  appellant  H  M. 
Amlstead,  for  appellee. 

HILL,  C.  J.  (after  stating  the  tacts  as 
above).  1.  Appellant  argues  that  the  defend- 
ant as  a  common  carrier  was  compelled  to 
accept  this  shipment  when  tendered  to  It; 
that  under  the  Hepburn  act  of  Ck>ngress  (Act 
Feb.  4. 1887,  c.  104,  24  Stat.  379  [U.  S.  Comp. 
St.  1901,  p.  3154])  it  had  no  right  to  make 
any  special  contract  to  compensate  It  for 
assuming  the  additional  risk  that  the  notice 
of  the  special  damages  to  flow  from  the  fail- 
ure to  promptly  deliver  would  place  ui>on  it 
The  cases  of  Hooks  Smelting  Co.  v.  Plant- 
ers' Comp.  Co.,  72  Ark.  275,  79  S.  W.  1052, 
and  Globe  Refining  Co.  v.  Landa  Oil  Co., 
190  U.  S.  540,  23  Sup.  Ct  754,  47  L.  Ed. 
1171,  are  relied  upon  as  authorities  fixing 
the  principle  that  to  hold  a  party  to  a  con- 
tract liable  for  special  damages,  there  must 
be  notice  of  the  special  circumstances  at  or 
before  the  making  of  the  contract',  so  that 
the  party  sought  to  be  charged  for  the  breach 
of  the  contract  may  be  free  to  Insist  on  such 
additional  compensation  as  he  may  choose 
to  demand,  or  at  liberty  to  refuse  the  con- 
tract The  argument  is  not  without  force, 
and  there  Is  .language  In  these  and  other  opin- 
ions applying  the  doctrine  of  Hadley  v.  Bax- 
endale,  91  Bxch.  341,  to  this  effect  However 
applicable  that  doctrine  may  be  where  the 
contract  Is  between  parties  at  liberty  to 
contract  It  Is  Inapplicable  when  applied  to 
the  Implied  contract  of  carriers,  although 
the  same  language  Is  frequently  used  in  cases 
when  discussing  liability  of  carriers  as  when 
discussing  the  liability  of  manufacturers  or 
machinists  who  enter  into  contracts  to 
promptly  furnish  or  repair  machinery.  In 
fact,   Hadley  ▼.   Baxendale   was   a   carrier 


case  itself,  but  the  distinction  was  not  thai 
made.  This  difference  is  referred  to  in  Cmt- 
Cher  V.  C,  O.  &  G.  By.  Co.,  74  Ait  358,  85 
S.  W.  770.  One  Is  a  matter  of  contract;  the 
other  Is  a  legal  obligation. 

The  court  recently  had  before  it  the  ques- 
tion of  special  damages  flowing  from  the 
breach  of  the  Implied  contract  of  a  carrier 
to  furnish  cars,  and,  following  the  author- 
ties,  particularly  V.  ft  M.  Ry.  Go.  v.  Rags- 
dale,  46  Miss.  468,  the  court  sustained  such 
action.  C,  O.  ft  G.  Ry.  Co.  v.  Rolfe,  76  Art 
220,  88  S.  W.  870;  Cnitcher  v.  C,  O.  ft  G. 
Ry.  Co.,  74  Ark.  858,  85  S.  W.  770;  St  L,  I. 
M.  ft  So.  Ry.  Ck).  V.  Ozler  (Ark.)  110  S.  W.  593. 
A  much  later  case  likewise  applying  to  it  Is 
St  L.,  I.  M.  &  So.  Ry.  Co.  v.  Mndford.  48 
Ark.  602,  3  S.  W.  814.  The  Ragsdale  Csise. 
heretofore  referred  to,  which  has  been  ap- 
proved by  this  court  in  the  Mudford,  Cnit- 
cher, and  Rolfe  Cases,  is  a  leading  authority 
upon  the  subject  and  has  been  much  quoted 
and  approved  by  text-writers.  See  4  Elliott 
on  Railroads,  1731;  3  Hutchinson  on  Car- 
riers, 1869  (old  Ed.  772);  8  Joyce  on  Dam- 
ages, 1960.  On  this  exact  question  the  Mis- 
sissippi court  said:  "(6)  If  the  delay  is  In 
the  transportation  of  machinery,  to  be  ap- 
plied to  a  special  use,  and  that  Is  known  to 
the  carrier,  he  Is  responsible  for  sudi  dam- 
ages as  are  fairly  attributable  to  tbe  delay, 
such  as  the  value  of  the  use  of  the  machinery, 
to  be  tested  by  its  rental  price,  or  other  ap- 
proximate means,  the  expenses  of  idle  hands, 
the  loss  of  gain  on  work  contracted  to  be  done 
for  another  person.  If  such  work  could  have 
been  done  if  tbe  machinery  had  been  deliv- 
ered, and  the  gain  thereby  definitely  ascer- 
tained hi  proper  time.  (7)  The  party  injured 
by  the  delay  must  not  remain  supine  and  In- 
active, but  should  make  reasonable  exertions 
to  help  himself,  and  thereby  reduce  bis  loss- 
es, and  diminish  the  responsibility  of  the 
party  In  default  to  him."  Mr.  Hutch  Insos 
says,  in  referring  to  the  Justice  of  the  rule 
which  gives  special  damages  where  the  cir- 
cumstances would  make  the  general  rule  In- 
equitable: "And  If,  with  a  knowledge  of 
these  circumstances,  the  carrier  should  un- 
reasonably delay  the  carriage,  or  if,  having 
expressly  contracted  to  carry  them  within 
a  given  time,  or  for  a  given  purpose,  he 
should  negligently  delay  them  beyond  that 
time,  or  so  as  to  defeat  their  purpose,  tbe 
difference  In  the  value  of  the  goods  at  tbe 
time  of  their  actual  arrival  and  at  tbe  time 
when  they  should  have  been  delivered  nui.v 
prove  a  very  Inadequate  recompense  to  their 
owner."  And  again  he  says :  "The  fact  tbat 
the  carrier  was  notified  of  the  special  cir- 
cumstances demanding  greater  diligence  Is 
thus  seen  to  be  a  crucial  one,  and  that  the 
carrier  was  so  informed  must  be  both  alle^ 
and  proved."  3  Hutchinson  on  Carriers.  1367. 
See,  also,  4  Elliott  on  Railroads,  S  1724. 

While  It  Is  true  that  tbe  carrier  cannot  re- 
fuse to  receive  goods,  and  while  it  may  be 
true  that  under  tbe  recent  act  of  Congress 
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be  cannot  make  any  special  charge  commeD" 
surate  with  his  undertaking,  yet  such  con- 
siderations cannot  change  his  dnty  to  prompt- 
ly carry.  Notice  of  the  8i)eclal  clrcnmstances 
puts  upon  him  the  duty  to  use  diligence  com- 
mensurate to  the  requirements  of  the  case; 
and  he  has  discharged  his  whole  duty  when 
he  uses  reasonable  diligence  to  fulfill  the  Im- 
plied contract  which  the  law  places  on  him 
to  promptly  forward  the  goods.  It  would 
not  be  c<mslstait  with  the  duties  resting  on 
a.  carrier  to  say  that,  where  he  has  broken 
his  Implied  contract  to  promptly  dellrer,  he 
can  escape  responsibility  for  falling  to  exer- 
cise due  care  In  promptly  forwarding  goods, 
because  he  could  not  refuse  the  goods  when 
offered,  nor  charge  a  different  rate  than  for 
similar  goods  shipped  without  notice.  The 
test  of  his  Uablllty  Is  his  care  Ui  the  execu- 
tion of  his  .duty,  and  the  amount  of  damage 
Is  dependent  upon  the  natnre  of  the  ship- 
ment and  the  circumstances  under  which  it 
is  made.  Special  damages  present  no  ques- 
tion of  liability,  but  a  question  of  amount 
of  damages,  where  liability  Is  otherwise  fix- 
ed. The  liability  la  dependent  solely  upon  the 
negligence  of  the  carrier  In  the  performance 
of  his  dnty  to  promptly  carry.  4  Elliott  on 
Bailroads,  i  1712.  The  exercise  of  reasonable 
diligence  in  forwarding  acquits  the  carrier 
of  negligence  and  defeats  the  action  based 
on  a  failure  to  deliver  within  a  reasonable 
time.  And  in  this  way  the  carrier  can  always 
protect  itself. 

2:  It  la  Insisted  that  the  notice  was  not 
brought  home  to  a  person  properly  represent- 
ative of  the  company.  The  notice  was  glv-. 
en  to  the  party  who  actually  made  the  con- 
tract of  shipment  The  company  had  35  or 
40  employes  in  the  freight  office,  only  3  Of 
whom  were  authorized  to  make  contracts  of 
shipment  A  shipper  goes  to  the  ofllce,  and 
is  referred  to  a  certain  person  as  the  proper 
one  with  whom  to  enter  into  his  contract 
He  gives  his  notice  to  that  person,  and  that 
person  causes  to  be  executed  the  contract — 
the  bUl  of  lading.  It  may  be  that  that  per- 
son did  not  personally  sign  it  That  fact 
was  not  known  to  the  shipper.  Nor  was  it 
necessary  to  be  known  to  him;  for  the  man 
whom  the  company  put  forward  to  trans- 
act business  did  transact  it  for  the  company, 
did  enter  into  the  contract,  and  under  the 
contract  bo  executed  the  carrier  received  the 
goods,  and  shipped  them,  and  notice  to  such 
person  was  notice  to  the  company. 

3.  Having  determined  that  the  plaintiff 
has  made  out  a  case  for  special  damages,  it 
is  necessary,  then,  to  consider  the  damages 
recovered  and  sought  to  be  recovered.  No- 
tice was  given  to  the  railroad  company  that 
contracts  had  been  made  for  the  purchase  of 
seed  by  the  oil  company;  but  the  evidence 
falls  to  establish  this  fact.  On  the  contrary, 
the  evidence  of  the  president  of  the  oil  com- 
pany shows  that  he  only  began  contracting 
for  the  seed  in  the  latter  part  of  September 
or  the  1st  of  October,  and  most,  if  not  all. 


at  the  contracts  for  seed  were  made  in  Oc- 
tober. Tbe  machinery  was  delivered  to  the 
carrier  on  the  8th  of  September,  and  left 
Little  Rock  on  the  9tb.  Under  the  undis- 
puted evidence,  seven  to  t«i  days  was  the 
usual  and  reasonable  time  to  allow  for  its 
delivery  to'  Baldwin,  Miss.  Where  the  time 
of  delivery  is  not  fixed  by  the  contract,  the 
law  implies  the  time  necessary  to  complete 
the  transaction.  But  "the  law  does  not  at- 
tempt to  fix  by  rule  what  is  a  'reasonable 
time.'  Each  case  is  referred  to  its  own  pe- 
culiar circumstances;  an  account  being  taken 
of  the  mods  of  conveyance,  the  nature  of  the 
goods,  the  season  of  the  year,  the  character 
of  the  weather,  and  the  ordinary  facilities 
for  transportation  under  the  control  of  the 
carrier."  4  Elliott  on  Railroads,  1790.  The 
testimony  has  fixed  beyond  dispute  that  a 
reasonable  time  for  the  delivery  of  these 
goods  expired  not  later  than  the  19th  of 
September.  The  president  of  the  company 
says  that  the  machinery  bad  already  been 
delayed  an  unreasonable  length  of  time  be- 
fore he  commenced  contracting  for  seed.  No 
assurance  from  this  railroad  company  of  Its 
speedy  arrival  was  shown.  It  may  be  taken 
under  the  facts  of  this  case  that  the  ma- 
chinery was  to  have  been  delivered  on  or 
befbre  the  19th  of  September  as  if  that  date 
bad  been  definitely  settled  and  fixed  by  con- 
tract in  the  beginning.  The  ground  upon 
which  special  damages  are  allowed,  where' 
contracts  have  been  made  and  they  are 
breached,  is  that  the  carrier  has  notice  of 
those  coBtracts  and  the  probable  effect  of 
the  breach  of  them  by  reason  of  the  car- 
rier's default  In  delivery  of  the  shipment  in 
time  for  the  shipper  to  fulfill  his  contract. 
3  Hutchinson,  1367;  St  L.,  I.  M.  &  So.  By. 
Co.  V.  Mudford,  48  Ark.  502,  3  S.  W.  814. 
The  Massachusetts  court,  speaking  through 
Mr.  Justice  Endlcott  on  this  subject,  said: 
"If,  therefore,  the  defendant  had  received  the 
ties  for  transportation  according  to  its  con- 
tract, and  failed  to  deliver  them  at  all,  It 
would  have  been  liable  for  their  market 
value  In  Boston  at  the  time 'when  they  should 
have  been  delivered;  or,  if  It  had  negligent- 
ly delayed  the  delivery,  It  would  have  been 
liable  for  the  diminution  in  their  market 
value  during  the  delay.  It  would  not,  in 
either  event,  have  been  liable  In  damages 
for  loss  of  profits  sustained  by  the  plaintiff 
nnder  his  subsequent  contracts  with  other 
parties,  unless  it  can  be  said  that  by  reason 
of  the  plalntlfTs  announcement  that  he  in- 
tended to  make  such  contracts.  It  was  neces- 
sarily within  the  contempIatl(»  of  the  par- 
ties when  they  made  the  contract  of  trans- 
portation, and  as  the  probable  consequence 
of  its  breach,  that  the  defendant  might  be 
liable  fbr  damages  resulting  to  the  plaintiff 
from  his  inability  to  fulfill  such  contracts, 
the  terms  of  which  were  not,  and  could  not, 
then  be  disclosed.  The  damages  for  which  a 
carrier  is  liable  upon  failure  to  perform  his 
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contract  aTe  tboee  which  result  from  the 
natural  and  ordinary  consequences  contem- 
plated at  the  time  of  making  the  contract 
of  transportation;  and  a  larger  liability  can 
be  imposed  upon  him  only  when  it  is  in 
the  contemplation  of  the  parties  that  tbe 
carrier  is  to  respond,  in  case  of  breach,  for 
special  and  exceptional  damages.  In  such  a 
case  the  extent  and  character  of  the  obliga- 
tion he  assumes  should  be  known  to  the 
carrier,  which  in  this  case  was  impossible, 
as  the  contracts  were  not  then  made.  Tbe 
mere  knowledge  on  the  part  of  the  defend- 
ant that  the  plaintiff  Intended  to  make  con- 
tracts for  tbe  sale  of  the  ties  to  be  trans- 
ported cannot  Impose  liability  upon  tbe  de- 
fendant for  loss  of  profits  on  such  contracts. 
•  •  •  .  We  are  therefore  of  opinion  there 
was  error  in  instructing  the  Jury  that  the 
plaintifC  conld  recover  damages  for  loss  of 
profits  on  bis  subsequent  contracts.  As  the 
ties  were  not  sent  to  Boston,  the  true 
measure  of  damages  is  the  difference  between 
the  market  price  in  Boston  and  the  market 
price  in  Canada  at  the  time  when  the  de- 
fendant should  have  transported  the  ties  ac- 
cording to  its  contract,  deducting  therefrom 
tbe  price  stipulated  in  tbe  contract  for 
transportation."  Harvey  v.  O.  &  P.  R.  By. 
Co.,  124  Mass.  421,  26  Am.  Bep.  673.  In 
this  case  the  contracts  were  not  only  subse- 
quent to  tbe  notice  to  the  company,  but  were 
subsequent  to  the  default  of  tbe  railroad  com- 
pany. 

The  second,  third,  fourth,  fifth,  and  ninth 
elements  of  damage  set  forth  iivithe  com- 
plaint grew  out  of  the  contracts  made  long 
subsequent  to  the  notice  to  the  carrier,  and 
from  10  to  30  days  after  the  carrier  had 
breached  tbe  contract  by  falling  to  promptly 
deliver  the  machinery.  A  shipper  cannot  re- 
cover damages  growing  out  of  contracts  made 
subsequent  to  the  shipment;  for  it  is  only 
such  matters  as  are  then  in  contemplation 
for  which  the  carrier  can  be  held,  and,  a 
fortiori,  a  shipper  cannot  recover  on  account 
of  contracts  made  after  the  carrier  was  al- 
ready in  default  In  making  delivery.  It  can- 
not be  said  that,  when  he  made  these  con- 
tracts, be  was  relying  upon  tbe  carrier  to 
fulfill  its  obligation  because  it  was  already 
in  default,  and  tbe  oil  company  had  no  as- 
surances from  it  that  its  defaxilt  would  be 
speedUy  remedied. 

The  seventh  ground  seems  to  be  based  uipon 
the  loss  to  tbe  company  of  the  saving  in 
expense  between  a  one-press  mill  and  a 
two-press  mill.  This  is  but  another  form 
of  recovering  expected  profits  from  a  two- 
press  mill,  in  that  the  fixed  charges  against 
the  two-press  mill  would  have  gotten  better 
results,  as  some  of  tbe  bands  were  idle, 
while  in  operating  the  two-press  mill  they 
would  not  have  been  idle.  This  is  too  re- 
mote and  speculative  to  be  recoverable. 

The  eighth  item  may  be  recoverable;  but 
it  is  not  sufllciently  developed  here  to  defi- 
nitely determine^    U  at  tbe  time  the  ma- 


chinery was  due  the  fixed  charges  against 
the  mill  were  less  than  at  the  time  when 
the  machinery  was  received,  and  the  cessa- 
tion of  business  during  tbe  installation  of  tbe 
plant  would  l>e  more  expensive  at  that  time 
than  the  earlier  time,  and  if  tliis  was  nec- 
essarily included  in  the  notice,  then  tiie  dif- 
ference may  well  be  recoverable. 

The  first  item  Is  recoverable,  and  the  court 
erred  in  not  giving  instruction  No.  3  asked 
by  tbe  oil  company:  "If  you  find  that  tbe 
plaintiff  sustained  actual  damages  by  rea- 
son of  being  compelled  to  purchase  a  dupli- 
cate set  of  machinery  and  pay  for  same, 
after  having  paid  for  the  set  shipped  over 
defendant's  roads,  and  such  damage  was 
caused  by  the  unreasonable  delay  of  defend- 
ant in  carrying  said  machinery,  if  you  find 
there  was  an  unreasonable  de^y,  then  the 
plaintiff  is  entitled  to  recover  %uch  actual 
damages  as  it  sustained  by  reason  of  being 
compelled  to  buy  the  second  set  of  machin- 
ery. You  will  consider  this  Item  of  damage 
apart  from  the  other  claims  for  damage 
about  which  you  have  been  instracted." 

Tbe  oil  company  has  also  appealed,  and 
assigns  error  for  tbe  failure  of  the  court  to 
give  this  Instruction  and  permit  it  to  re- 
cover on  this  item.  The  oil  company  wait- 
ed long  beyond  the  breach  of  the  contract 
before  purchasing  other  machinery.  The 
railroad  company  had  sufficient  notice  of  the 
use  for  which  this  machinery  was  int«ided 
and  of  the  consequences  whidi  would  at- 
tend the  failure  to  deliver  it  to  the  oil  com- 
pany to  make  it  liable  to  it  for  the  purchase 
price  of  the  duplicate  machinery  obtained 
elsewhere  when  it  had  failed  to  deliver  it 
within  a  reasonable  time.  "It  la  the  duty 
of  tbe  shipper  to  exercise  reasonable  diligence 
and  care  to  minimize  the  injury  to  his  ship- 
ment caused  by  delay."  4  Elliott  on  Ball- 
roads,  1730.  And  he  "must  not  remain  su- 
pine and  inactive,  but  should  make  reasonable 
exertions  to  help  himself,  and  thereby  reduce 
his  losses  and  diminish  the  responsibility  of 
the  party  in  default  to  him."  V.  &  M.  By. 
Co.  V.  Ragsdale,  46  Miss.  458.  If  the  goods 
were  absolutely  worthless,  the  shipper  could 
recover  the  full  amount  of  the  cost  that  he 
was  put  to  in  getting  their  duplication. 
Wabash  By.  Co.  v.  Harris,  55  IlL  App.  1S9. 
But,  if  they  were  of  value,  it  was  his  duty 
to  utilize  them  to  advantage.  Hie  machinery 
was  his,  and  the  railroad  did  not  convert 
it  to  Its  own  use  by  its  unreasonable  delay. 
3  Hutchinson  on  Carriers,  S  1372;  4  Elliott 
on  BaUroads,  8  1710.  His  measure  of  dam- 
age would  be  the  cost  of  the  duplicated  ma- 
chinery minus  tbe  value  of  the  delayed  ma- 
chinery utilized  to  its  best  advantage. 

The  Judgment  is  reversed  upon  both  ap- 
peals, and  the  cause  remanded  for  new  trial 

On  Bebearing. 

Appellee  files  a  motion  for  rehearing,  and 
takes  Issue  with  tbe  correctness  of  this 
Btatemenc  in  the  opinion:    "The  president 
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of  tbe  company  stya  that  the  machinery  had 
already  been  delayed  an  nnreasonable  length 
of  time  before  he  commenced  contracting  for 
seed:  No  assurance  from  this  railroad  com- 
pany of  its  speedy  arrival  was  jshown." 
Counsel  calls  attention  to  the  testimony  of 
the  witness  referred  to,  wherein  he  said 
that  they  had  assurances  from  the  railroad 
company  that  the  machinery  would  'oe  there, 
but,  when  he  was  asked  what  company,  he 
replied:  "Well,  It  was  the  company  here, 
and  the  Thomas-Fordyce  Manufacturing 
Company,  and  we  had  asked  them  to  hurry 
It  up."  niis  was  all  the  evidence  upon  the 
subject.  Counsel  say  that,  as  the  witness 
was  testifying  In  Little  Bock,  it  necessarily 
referred  to  the  defendant  railway  company. 
This  testimony  was  not  overlooked  In  the 
consideration  of  the  case,  as  supposed  by 
counsel;  but  It  was  considered  Insufficient 
to  prove  any ,  assurance  on  the  part  of  the 
defendant  railroad  company,  and  insufficient 
to  prove  such  a  definite  promise  of  the 
speedy  delivery  of  the  machinery  that  a  rea* 
Bonable  man  could  rely  upon  It  In  fact, 
It  was  considered  so  indefinite  and  uncertain 
as  to  amount  to  nothing,  and  it  was  decided 
to  80  treat  it  in  the  opinion. 
The  motion  Is  overruled. 


MARCUM  V.  THREE  STATES  LUMBER  CO. 
(Supreme  Court  of  Arkansas.     Oct  26,  1908.) 

1.  Master  ard  Skbvant  (|  221*)— Risks  As- 
sumed BT  Sebvant— PaoifiBE  TO  Reuovx 
Danger— CoNUHUiNO  at  Wobk. 

Where  a  servant  notified  the  master  of  de- 
fects in  a  steam  log  skidder,  and  the  master 
promised  to  remedy  them,  and  requested  him  to 
continue  working  with  it,  his  continuing  to  work 
with  it  did  not  preclude  his  recovery  tor  an  in- 
jury sustained  within  a  reasonable  time  after 
the  promise,  if  they  did  not  create  such  an  immi- 
nent danger  that  one  of  ordinary  prudence  would 
have  refused  to  risk  it 

[E<d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  638^7;  Dec.  Dig.  S 
221.»] 

2.  Mabteb  and  Sbbvant  (|  288*)— iNJxmT  to 
Servant  —  Defectivi  Inbtbumentalitixs— 
Question  tob  Jubt. 

The  apparatus  being  a  complicated  one  fur- 
nished for  the  joint  use  of  several  servants,  the 
question  whether  the  Injured  servant  in  contin- 
uing at  work  after  he  knew  of  the  defect  exer- 
cised ordinary  care  was  for  the  jury,  though  the 
facts  were  undisputed,  unless  the  facts  were 
such  that  reasonaole  minds  could  draw  but  one 
conclusion. 

[Ed.  Note^— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1096,  1097 ;  Dec.  Dig.  f 
289.*] 

8.  Master  and  Servant  (§  201*)— Injtjbt  to 
Servant— Neolioence  or  Vice  Pbincifax 
AND  Fellow  Servant. 

A  master  is  liable  for  an  injury  to  a  serv- 
ant cansed  by  the  concurrent  negligence  of  a 
vice  principal  and  a  fellow  servant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  516;  Dec.  Dig.  {  201.*] 


Appeal  from  Circuit  Court  Mississippi 
County;  Frank  Smith,  Jndge. 

Personal  injury  action  by  James  Marcam 
against  the  Three  States  Lumber  Company. 
There  was  a  directed  verdict  for  defendant 
and  plalntier  appeals.  Reversed  and  remand- 
ed for  a  new  trial. 

This  is  an  action  by  James  Marcmn  against 
the  Three  States  Lumber  Company  to  recov- 
er damages  for  breaking  bia  leg  on  Janu- 
ary 17,  1907,  while  In  the  employ  of  the 
company.  The  defendant  company  was  at 
the  time  operating  a  steam  log  skldder,  used 
for  dragging  or  skidding  logs  from  the  woods 
to  the  railroad.  The  machine  was  made  by 
the  Clyde  Iron  Works,  and  consisted  of  a 
steam  engine  mounted  on  a  flat  car  with  a 
boom  about  82  feet  long  at  each  end  and  ex- 
tending In  both  directions,  front  and  rear, 
at  an  angle  of  about  45  degrees,  each  of  which 
stood  directly  over  the  raUroad.  It  was 
about  32  feet  from  the  engine  to  the  end  of 
each  boom,  and  on  the  end  of  the  boom  was 
a  pulley  over  which  a  steel  cable  worked. 
One  end  of  the  cable  was  attached  to  a  drum 
near  the  engine,  and  it  extended  out  over 
the  pulley  on  the  end  of  the  boom.  Attached 
to  the  other  end  of  the  cable  was  a  pair 
of  tongs  which  weighed  about  75  pounds. 
They  were  constructed  on  the  principle  of 
Ice  tongs.  They  were  made  of  octagon  steel, 
six  sided  like  a  rifie  barrel,  and  were,  ex- 
cept at  the  points,  1%  inches  In  diameter. 
They  were  sharp  pointed  for  the  purpose  of 
being  fastened  to  a  log  four  or  five  inches 
from  its  end.  The  machine  was  operated  in 
this  way:  The  tongs  attached  to  the  cable 
would  be  dragged  into  the  woods,  where  the 
logs  were,  by  a  horse.  The  tongs  would  be 
fastened  on  the  end  of  the  log  by  a  man 
called  a  "hooker."  The  hooker  would  then 
signal  the  fiagman,  and  he,  in  turn,  would 
then  flag  the  engineer,  who  would  start  the 
engine.  The  engine  would  wind  up  the 
cable  on  the  drum  like  a  spool  of  thi-ead,  and 
this  winding  of  the  cable  would  skid  the 
log  to  the  railroad.  The  tongs  were  so  con- 
structed that  when  tn  perfect  condition,  the 
harder  the  engine  would  pull  the  tighter  the 
tongs  would  clutch  the  log.  If,  while  skid- 
ding a  log  from  the  woods  to  the  railroad, 
it  should  strike  the  root  of  a  tree  or  other 
obstruction,  the  usual  and  customary  way  of 
releasing  it  was  to  unhook  the  cable  from 
the  ring  In  the  end  of  the  tongs,  place  it 
around  a  stump  or  a  tree  standing  a  little 
to  one  side  or  the  other  of  a  straight  line 
from  the  log  to  the  engine,  and  then  again 
hook  the  cable  to  the  ring  in  the  end  of  the 
tongs.  Then,  by  the  same  process  of  signal- 
ing as  before,  the  engine  would  be  started, 
the  log  wrenched  to  one  side,  and  released 
from  the  obstruction. 

When  the  Clyde  Iron  Works  shipped  this 
machinery  to  the  defendant  It  sent  along 
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one  Mr.  Hall  as  an  Instructor,  whose  duty 
it  was  to  teach  the  employes  of  the  defendant 
company  how  to  operate  the  machine.  Plain- 
tiff was  an  engineer  by  profession,  and  was 
placed  In  charge  of  the  engine  by  defendant. 
Mr.  Gibson,  the  general  foreman  of  the  de- 
fendant company,  told  him  to  do  whatever 
Mr.  Hall  told  him  to  do,  to  do  It  Just  like 
be  told  him  to  do  It,  and  learn  all  about  the 
business.  About  the  fourth  or  fifth  day  aft- 
er they  commenced  operating  the  machinery. 
Hall  came  to  the  plaintiff,  and  told  him  that 
he  would  take  his  place  on  the  engine  for  a 
while,  and  directed  plaintiff  to  go  into  the 
woods,  help  the  hookers  hook  logs  awhile, 
and  learn  bow  it  was  done.  He  gave  as  a 
reason  for  this  order  that  he  thought  from 
all  he  had  heard  that  plaintiff  would  be  made 
foreman  of  the  crew.  On  that  morning  they 
were  mnning  two  liites  of  cables.  Mr.  Can- 
non was  the  hooker  for  one  line  and  Mr. 
Reed  for  the  other.  The  tongs  that  Cannon 
was  using  were  fastened  to  the  cable  with 
a  clevis  or  hook,  similar  to  a  hook  on  a  log 
chain.  The  hook  on  the  cable  that  Reed  was 
using  had  t>een  almost  straightened  out  the 
day  before,  and  the  cable  was  welded  on  the 
tongs.  The  tongs  that  Reed  was  using  on 
that  morning  were  sprung— that  Is,  they  were 
nearer  straight  than  they  should  be — and 
on  account  of  this  defect  they  would  some- 
times slip  from  the  end  of  the  log  when  the 
cable  was  being  pulled,  and  jump  a  consid- 
erable distance,  35  or  40  feet  The  fact  tiiat 
the  tongs  were  ^rung  was  known  to  the 
plaintiff  at  the  time  the  injury  was  received. 
Either  the  day  before  or  that  morning  the 
tongs  had  pulled  out  of  a  log.  Then  it  came 
across  the  end  of  the  boom  and  struck  the 
side  of  the  cab  of  the  engine,  and  knocked 
a  hole  in  It  as  big  as  a  five-gallon  keg.  The 
cab  was  made  out  of  seven-eighths  inch  pine 
lumber.  At  that  time  plaintiff  was  running 
the  engine.  He  called  the  attention  of  Mr. 
Gibson  to  the  accident,  and  told  him  some 
one  would  get  killed  or  crippled  with  the 
tongs  unless  they  were  fixed.  Mr.  Gibson 
told  the  plaintiff  to  go  ahead;  that  he  would 
furnish  new  tongs  or  repair  those  in  a  day 
or  two.  When  Mr.  Hall  directed  plaintiff  to 
go  out  in  the  woods  and  assist  In  the  hook- 
ing and  skidding  for  awhile,  he  first  went 
over  on  Cannon's  line,  and  saw  him  hook 
two  or  three  logs.  He  then  went  over  to 
Reeds'  line,  and  the  first  log  they  hooked  aft- 
er he  arrived  struck  an  oak  tree  that  had 
been  cut  down,  and  the  tongs  slipped  out 
The  oak  tree  was  then  cut  out  of  the  way, 
and,  fastening  the  hooks  in  a  new  place, 
they  started  with  the  log  again.  They  did 
not  go  far  until  the  log  struck  a  maple 
root  About  10  or  12  feet  to  the  right  of  the 
cable,  and  about  35  feet  from  the  end  of  the 
log,  stood  a  stump.  There  was  a  man  who 
rode  a  mule  that  drags  the  tongs  back  in 
the  woods.  Reed  said:  "We  will  have  the 
rider  to  pull  the  line  around  the  stump." 
Plaintiff  said  that  he  thought  that  Reed  and 


himself  conld  pull  the  line  over  it;  bo  Reed 
and  the  plaintiff  took  hold  of  the  cable  with 
their  hands,  lifted  It  over  to  the  right,  and 
placed  it  behind  the  stump.  As  soon  as  the 
cable  was  placed  behind  the  stump,  without 
waiting  for  the  signal  to  start  the  engine 
began  to  pull  the  cable,  and  the  plaintiff  at 
the  same  time  started  to  get  out  of  the  way. 
He  had  gone  only  a  few  feet  when  the  ttmgs 
slipped  from  the  end  of  the  log,  and  struck 
him,  breaking  bis  1^. 

The  plaintiff  had  worked  around  a  saw- 
mill a  great  many  years.  He  had  assisted 
in  operating  other  makes  of  log-loading  ma- 
chines. The  plaintiff  was  the  only  witness 
examined  at  the  trial,  and  the  above  is  sub- 
stantially his  statement  of  how  the  injurv 
occurred  and  the  incidents  connected  with 
It.  At  the  conclusion  of  his  testimony,  the 
court  directed  a  verdict  for  the  defendant 
and  plaintiff  has  appealed. 

3.  T.  Coston,  for  appellant  W.  J.  Lamb 
and  W.  J.  Orr,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
In  support  of  the  Judgment  of  the  court  di- 
recting a  verdict  for  the  defendant,  now  ap- 
pellee. It  Is  contended  that  upon  the  undis- 
puted facts  of  the  case  the  plaintiff,  now  ap- 
pellant, must  be  deemed  to  have  accepted  the 
risk  of  such  Injury  as  befell  him.  In  a  note 
to  the  case  of  Foster  v.  Chicago,  eta,  Ry. 
Co.,  127  Iowa,  84,  102  M.  W.  422,  in  4  An.  & 
Eng.  Ann.  Cas.  153,  the  servant's  assump- 
tion of  risk  as  affected  by  the  master's  prom- 
ise to  repair  Is  aptly  stated  as  follows :  "It 
is  a  well-settled  general  rule  that  the  assump- 
tion of  risk  Implied  from  a  servant's  knowl- 
edge that  a  tool,  Instrument  appliance,  piece 
of  machinery,  or  piece  of  work  la  defective 
or  dangerous  is  suq>ended  by  the  master's 
promise  to  repair,  made  in  response  to  the 
servant's  complaint  so  that  if  the  servant 
is  induced  by  such  promise  to  continue  at 
work,  he  may  recover  for  any  Injury  wlUch 
he  sustains  by  reason  of  such  defect  within 
a  reasonable  time  after  the  making  of  the 
promise,  provided  he  exercises  due  cate,  un- 
less the  defect  renders  the  appliance  so  immi- 
nently and  obviously  dangerous  that  a  reason- 
ably prudent  person  would  decline  to  use  it 
at  all  until  It  was  repaired."  Many  decisions 
from  a  great  number  of  the  states  are  dted 
to  support  the  rule.  Mr.  Thompson,  in  his 
work  on  Negligence  (volume  4,  par.  4667), 
expresses  the  same  views;  and  adds  that, 
under  such  circumstances,  "he  will  not  as 
a  matter  of  law  be  put  in  the  position  of 
having  accepted  the  risk,  but  whether  be  has 
done  so  will  be  a  question  for  the  Jaiy."  See 
also,  1  Labatt  on  Master  and  Servant  par. 
453. 

The  latest  decision  of  onr  court  in  which 
the  rule  has  been  recognized  and  applied 
is  the  case  of  St  L.,  I.  M.  ft  Son.  Ry.  Go.  t. 
Mangan,  112  S.  W.  168,  in  which  the  prior 
decisions  of  onr  court  on  the  subject  to  the 
same  effect  as   the  rule  above  quoted  are 
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cited  and  approved.  In  the  case  of  Greene 
▼.  Minneapolis  ft  St  Louis  Ry,  Co.,  31  Minn. 
248,  17  N.  W.  878,  47  Am.  Rep.  785,  the  conrt 
said:  "If  a  servant  wlio  has  knowledge  of 
defects  In  the  instrumentalitiea  famished 
for  his  use  gives  notice  thereof  to  his  em- 
ployer, who  thereupon  promises  that  they 
shall  be  remedied,  the  servant  may  recover 
for  an  Injury  caused  thereby,  at  least  where 
the  master  requested  him  to  continue  in  the 
service,  and  the  injury  occurred  within  the 
time  at  which  the  defects  were  promised  to 
be  remedied,  and  where  the  instrumentality, 
although  defective,  was  not  so  imminently 
and  immediately  dangerons  that  a  man  of 
ordinary  prudence  would  have  refused  longer 
to  use  it.  Under  such  circumstances,  his 
subsequent  use  of  the  defective  instrumentali- 
ty would  not  necessarily,  or  as  a  matter  of 
law  make  the  servant  guilty  of  contributory 
negligence,  but  it  would  be  a  question  for 
the  Jury  whether  in  continuing  Its  use  after 
be  knew  of  the  defect  he  was  in  the  exercise 
of  ordinary  care."  The  opinion  was  de- 
livered by  Mr.  Justice  Mitchell,  and  In  sup- 
port of  it  be  dted,  among  other  cases,  that 
of  Hough  v.  Railway  Company,  100  U.  S. 
213,  23  L.  Ed.  612.  The  latter  is  a  leading 
case  on  the  question,  and  has  been  followed 
in  numerous  decisions  of  the  state,  as  well 
as  United  States,  courts.  We  also  call  at- 
tention to  the  following  cases  as  sustaining 
the  decision :  Indianapolis  ft  St  Louis  Ry.  Co. 
V.  Watson,  114  Ind.  20, 14  N.  B.  721 ;  Erdman 
▼.  lUhiols  Steel  Co.,  95  Wis.  6,  69  N.  W.  993, 
60  Am.  St  Rep.  66;  Rothenberger  v.  North- 
western Consolidated  Milling  Co.,  57  Minn. 
461,  59  N.  W.  631;  Patterson  v.  Railway 
Co.,  76  Pa.  389,  18  Am.  Rep.  412;  Mc- 
Kelvey  v.  Ches.  ft  Ohio  Ry.  Co.,  85  W.  Va. 
514,  14  S.  E.  261.  Counsel  for  appellee  rely 
apon  the  case  of  Railway  Co.  v.  Kelton,  65 
Ark.  483,  18  S.  W.  833,  to  sustain  the  action 
of  the  court  in  directing  a  verdict  for  It  In 
that  case  the  court  said:  "In  an  action  by  a 
bouse  painter  to  recover  damages  for  an  in- 
jury occasioned  by  a  fall  from  a  defective 
ladder  furnished  by  his  employer,  he  is  not 
entitled  to  recover  if,  knowing  that  the  ladd» 
could  not  be  used  with  any  assurance  of  safe- 
ty, he  continued  to  use  It  until  the  injury 
occurred,  relying  upon  his  employer's  prom- 
ise to  furnish  a  safe  ladder."  In  that  case 
the  facts  were  undisputed,  and  the  court  said 
as  a  matter  of  law  that  the  promise  on  the 
part  of  the  employer  to  furnish  a  better  lad- 
der would  not  Justify  the  employ^  in  look- 
ing to  his  employer  for  compensation  for 
damages  which  he  sustained  by  wantonly 
and  recklessly  encountering  danger  which  he 
knew  necessarily  attended  the  use  of  the 
old  ladder.  Later  adjudications  of  our  court 
have  said  It  was  a  question  for  the  Jury, 
where  the  servant  relies  upon  the  promise 
of  the  master  to  repair,  where  the  ai^llance 
is  So  obviously  and  imminently  dangerous 
that  a  reasonably  prudent  person  would  de- 
cline to  use  it  until  it  was  repaired.    There 


Is  an  apparoit  but  no  real,  conflict  in  the  two 
classes  of  decisions.  In  the  Eelton  Case 
no  special  knowledge  was  required  to  discern 
the  danger  of  the  continued  use  of  the  ladder. 
It  was  not  an  appliance  which  required  the 
exercise  of  skill  and  care.  The  danger  of 
its  continued  us$  could  be  as  well  compre- 
hended by  one  man  as  another.  It  was  used 
only  by  the  one  man.  The  case  Is  different 
where  the  appliance  is  either  so  complicated 
that  the  servant  may  rely  apoA  the  superior 
knowledge  of  the  master,  or  where  it  is  -a 
machine  or  appliance  which  requires  several 
persons  to  operate  It,  aad  the  danger  in  its 
continued  use  in  its  defective  condition  de- 
pends upon  the  mutual  care  toward  each 
other  of  the  servants  operating  it  This  dls- 
tlncti<m  Is  recognized  in  the  following  cases: 
Gunning  System  v.  Lapointe,  212  111.  274,  72 
N.  E.  893,  and  cases  cited;  Swift  v.  O'Neill, 
187  111.  337,  58  N.  B.  416;  Morden  Frog  & 
Crossing  Works  v.  Fries,  228  111.  246,  81  N. 
E.  862,  119  Am.  St  Rep.  428;  Webster  Mfg. 
Co.  V.  Nlsbett  205  111.  273,  68  N.  E.  936; 
Marsh  v.  Cbickerlng,  101  N.  T.  396,  6  N.  E. 
56.  The  application  of  the  following  rule 
difTerentiates  the  two  classes  of  cases:  "It 
is  only  when  the  facts  are  undisputed,  and 
are  such  that  reasonable  minds  may  draw 
but  one  conclusion  from  them,  that  the  ques- 
tion of  negligence  Is  ever  considered  one  of 
law  for  the  court"  St.  Louis  ft  San  Francis- 
co R.  Co.  v.  Summers  (Tex.  Civ.  App.)  Ill 
S.  W.  211.  Where  the  servant  Is  engaged  In 
ordinary  labor  with  tools  of  simple  construc- 
tion, which  are  used  by  himself  alone  and 
where  the  facts  are  undisputed,  reasonable 
minds  must  Inevitably  come  to  the  same  con- 
clusion. Hence  there  is  nothing  to  submit  to 
the  jury.  On  the  other  hand,  in  the  case 
of  complicated  machinery,  or  In  cases  where 
the  danger  in  the  continued  use  of  the  ma- 
chine or  Instrumentality  depends  upon  the 
want  of  due  care  of  the  fellow  servants  en- 
gaged in  operating  It  although  the  facts 
are  undisputed,  reasonable  minds  might  draw 
different  conclusions.  In  such  cases  the' 
question  of  negligence  Is  one  for  the  Jury. 
The  case  under  consideration  Is  a  good  il- 
lustration. 

The  Jury  might  have  found  that  the  proxi- 
mate cause  of  the  Injury  was  the  negligence 
of  the  master  in  furnishing  defective  tongs, 
together  with  the  concurring  negligence  of 
the  fellow  servants,  either  the  flagnnan  In 
prematurely  signaling  the  engineer  to  start 
the  machinery  in  motion,  or  the  engineer  in 
starting  it  without  a  signal.  That  a  master 
iB  liable  for  the  negligence  of  a  vice  principal 
concurring  with  that  of  the  fellow  servant 
we  refer  to  the  following  cases:  Archer  Fos- 
ter Const  Co.  V.  Vaughn,  79  Ark.  20,  94  S. 
W.  717;  Kansas  City,  Ft  Scott  ft  Memphis 
R.  Co.  V.  Becker,  67  Ark.  1,  53  S.  W.  406,  46 
L.  R.  A.  814,  77  Am.  St  Rep.  7a  The  court 
should  also  have  submitted  to  the  Jury  under 
proper  Instructions  the  sufflcleney  of  the  com- 
plaint by  the  servant  and  the  promise  to  re- 
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pair  bj  tbe  master  and  the  Bervant's  reliance 
on  this  promise,  and  the  reasonalileness  of 
tbe  time  to  r^air. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trlaL 


BROWN  ▼.  CBYSTAL  ICE  CO. 
(Supreme  Court  of  Tennessee.     Oct  10,  1908.) 

COUBTS     (I     246*)— JUKISDIOnON— CotJBTS     01 

Appeijuatk  -Jcbisdiotion. 

Under  Acts  1907,  p.  233,  c.  82,  S  7,  declar- 
ing that  the  jurisdiction  of  the  Court  of  CItU 
Appeals  shall  extend  to  all  cases  brought  up 
from  the  chancery  courts  with  certain  excep- 
tions, the  Court  of  Civil  Appeals,  not  the  Su- 
preme Court,  has  jurisdiction  of  an  applica- 
tion for  a  supersedeas  of  an  interlocutory  or- 
der directing  the  issuance  of  a  mandatory  in- 
junction in  a  suit  by  a  stodcholder  to  compel 
the  corporation  to  permit  him  to  examine  Its 
books. 

[Bd.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  I  24a*] 

Appeal  from  Chancery  Court,  Hamilton 
County;    T.  M.  McConnell,  Chancellor. 

Bill  by  Bowdry  Brown  against  the  Crystal 
Ice  Company.  An  interlocutory  order  was 
granted  directing  the  Issuance  of  a  manda- 
tory injunction,  and  defendant  applied  to  tbe 
Supreme  Court  for  a  supersedeas  of  such 
Interlocutory  order  which  was  granted,  and 
complainant  moves  to  dismiss  tbe  superse- 
deas.   Motion  granted. 

B.  B.  Cooke,  for  appellant  Frltchard  & 
Sizer,  for  appellee. 

NEIL,  J.  On  the  Ist  of  June,  1908,  Bow- 
dry  Brown  filed  a  bill  against  the  defendant 
company,  in  which  be  alleged,  in  substance, 
that  he  was  the  oMmer  of  certain  shares  of 
stock  in  tbe  defendant  corporation,  and  that 
be  bad  made  application  to  the  officers  of 
tbe  company  for  permission  to  examine  tbe 
books  of  the  company,  with  a  view  to  finding 
out  tbe  facts  about  the  business  of  the  or- 
ganization, for  tbe  pur^XMe  of  enlightening 
himself  as  to  the  value  of  bis  stock;  that 
a  colorable  permission  had  been  given  him, 
but  that,  when  he  attempted  to  really  make 
use  of  It  by  taking  some  notes  of  tbe  matters 
he  observed  upon  tbe  books  of  the  company, 
tbe  books  were  forcibly  taken  from  him,  and 
be  was  not  permitted  to  examine  them  fur- 
ther. Tbe  bill  prayed  for  a  mandatory  In- 
junction to  be  Issued  against  the  officers  and 
agents  of  tbe  company,  requiring  them  to 
permit  htm  to  make  such  examination.  Tbe 
chancellor  by  a  flat  on  the  bill  directed  the 
mandatory  Injunction  to  Issue.  This  order 
was  made  ex  parte  on  the  29tb  day  of  May 
before  the  actual  filing  of  the  bill.  On  tbe 
Ist  day  of  June,  1908,  the  day  on  which  the 
bill  was  filed,  a  petition  was  presented  to 
tbe  chancellor,  reciting  the  issuance  of  tbe 
injunction  under  tbe  fiat  of  tbe  chancellor,  its 
service  on  J.  H.  Wilson,  secretary  and  treas- 


urer of  tbe  defendant  company,  and  that  tbe 
said  Wilson  bad  disregarded  the  fiat  and  re- 
fused to  allow  petitioner  to  have  access  to  the 
books,  and  had  informed  petitioner  that  be 
could  not  see  them.  The  petition  prayed 
that  the  said  Wilson  be  committed  for  con- 
tempt, and  that  attachment  might  issue,  to 
the  end  that  he  be  brought  before  the  chan- 
cellor for  this  purpose;  that  Is,  to  answer 
for  the  contempt  The  attachment  was  or- 
dered, and  was  issued  on  the  said  Ist  day  ot 
June,  1908. 

Thereupon  the  Crystal  Ice  Company  notifl- 
ed  the  complainant  that  on  the  3d  day  of 
June  It  would  apply  to  one  of  tbe  Judges  of 
tfils  court  for  a  supersedeas  of  tbe  interloc- 
utory order  granted  on  tbe  29tb  of  May 
above  referred  to,  directing  by  an  ex  parte 
order  the  issuance  of  the  mandatory  injunc- 
tion. 

A  petition  was  accordingly  filed  and  was 
presented  to  one  of  the  Judges  of  this  court, 
and  a  supersedeas  was  ordered. 

The  ground  stated  In  the  petition  was,  in 
substance,  that  tbe  mandatory  injunction  was 
in  tbe  nature  of  final  relief,  and  coold  not  be 
granted  at  tbe  beginning  of  tbe  suit  by  an 
ex  parte  order. 

The  complainant  has  appeared  In  this  court 
and  moved  to  dismiss  tbe  supersedeas  because 
It  was  Improvidently  granted. 

Tbe  ground  of  the  application  to  discharge 
the  supersedeas  is  that  this  court  has  no 
Jurisdiction,  but  tbat  tbe  Jurisdiction  of  the 
matter  is  with  the  Court  of  Civil  Appeals. 

Tbe  decision  of  this  question  involves  a 
construction  of  section  7,  c.  82,  p.  233,  Acts 
1907,  which  fixes  tbe  Jurisdiction  of  tbe 
Court  of  Civil  Appeals. 

Section  7  of  the  act  referred  to  reads  as 
follows: 

"Tbat  tbe  Jurisdiction  of  said  Court  of 
Civil  Appeals  shall  be  appellate  only,  and 
shall  extend  to  all  cases  brought  up  from 
courts  of  equity  or  chancery  courts,  except 
cases  in  which  the  amoimt  involved,  exclu- 
sive of  costs,  exceeds  $1,000.00,  and  exc^t 
cases  involving  tbe  constitutionality  of  the 
statutes  of  Tennessee,  contested  elections  for 
office,  state  revenue  and  ejectment  suits,  and 
to  all  civil  cases  tried  in  tbe  circuit  and 
common  law  courts  of  the  state  in  which  ap- 
peals In  tbe  nature  of  writs  of  error,  or  writs 
of  orror  may  be  applied  for,  for  the  pur- 
pose of  having  the  action  of  said  trial  court 
reviewed.  In  all  cases  in  which  appellate 
Jurisdiction  is  herein  conferred  upon  said 
Court  of  Civil  Appeals,  the  appeals,  and  ap- 
peals in  the  nature  of  writs  of  error,  from 
the  lower  court  shall  be  taken  directly  to 
said  Court  of  Civil  Appeals,  and  said  court, 
or  any  Judge  thereof,  is  hereby  given  the 
same  power  to  award  and  issue  writs  of 
error,  certiorari  and  supersedeas,  which  tbe 
Supreme  Court  baa  heretofore  had  In  such 
cases,  returnable  to  said  Court  of  Civil  Ap- 
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peals.  The  practice  in  such  cases  in  said 
coarts  shall  be  the  same  as  ia  now  prescribed 
by  law  for  the  Supreme  Court  In  all  cases 
in  which  appellate  jurisdiction  is  not  confer- 
red hy  the  terms  of  this  act  upon  said  Court 
of  Ciril  Appeals,  appeals  therefrom  shall  be 
directed  to  the  Supreme  Court,  and  in  such 
cases,  writs  of  error,  certiorari  and  super- 
sedeas shall  be  issued  by,  and  made  to  the 
Supreme  Court,  as  is  now  provided  by  law; 
and  in  such  cases  the  Supreme  Court  shall 
have  exclusive  Jurisdiction,  and  shall  try 
and  finally  determine  the  same,  and  shall 
sot,  after  this  act  takes  efCect,  assign  the 
same  for  trial  by  the  said  Court  of  Civil 
Appeals." 

We  think  that  under  a  true  construction 
of  this  section  the  present  case  is  not  within 
the  Jurisdiction  of  this  court,  but  in  that  of 
the  Court  of  Civil  Appeals.  It  does  not 
Involve  any  special  amount  of  property — 
simply  a  right  asserted  by  the  complainant 
It  does  not  Involve  the  constitutionality  of 
any  statute  of  the  state,  nor  a  contested  elec- 
tion for  office,  nor  does  it  involve  state  rev- 
enue, nor  Is  It  an  ejectment  suit.  It  is  ob- 
served that  under  the  terms  of  the  section  Ju- 
risdiction is  given  to  the  Court  of  Civil  Ap- 
peals of  all  chancery  causes,  except  those 
involved  in  the  four  classes  mentioned,  and 
except  those  in  which  the  amoimt  involved, 
exclusive  of  costs,  exceeds  $1,000.  As  an 
illustration  of  the  soundness  of  tills  con- 
struction It  may  be  stated  that  we  have  held 
that  habeas  corpus  cases  instituted  In  the 
chancery  court  go  before  the  Court  of  Civil 
Appeals  when  brought  up  for  review. 

We  are  of  opinion,  therefore,  that  the  mo- 
tion to  discharge  the  supersedeas  should  be 
granted. 

Let  an  order  be  entered  accordingly.  The 
petition  will  also  be  dismissed. 


CINCINNATI,  N.  O.  &  T.  P.  R.  CO.  v. 

HAMILTON  COUNTY. 

(Snpieme  Court  of  Tennessee.    Jan.  23,  1908.) 

1.  CouNTiKS  (J  192*)— SPBCiAii  Taxes— PoB- 
FOSGS — CoiTBT  Expenses. 

A  county  has  no  authority  to  levy  a  ajje- 
cial  tax  to  pay  expenses  of  the  circuit  court. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  J  300;    Dec.  Dig.  {  192.*] 

2.  Taxation   (§  638*)- "Involuhtabt   Pat- 
ment' '— dubess. 

A  payment  of  taxes  in  order  to  be  invol- 
nntary,  so  as  to  entitle  the  taxpayer  to  recover 
them  for  illegality,  must  be  made  od  compulsion 
to  prevent  an  immediate  seizure  of  the  taxpay- 
er's goods  or  the  arrest  of  his  person ;  mere 
threats  of  litigation  or  apprehension  of  levy  of 
distress  warrants  being  insufficient. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  i  1000;    Dec.  Dig.  |  638.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  8784.] 

8.  Taxation  (|  B38»)— Illegal  Taxes— Yol- 
UNTABY  Payment. 

Payment  of  illegal  taxes  nnder  protest  be- 
fore the  taxes  had  become  delinquent  and  with- 


out any  demand  or  threat  to  levy  merely  to 
prevent  the  imposition  of  a  penalty  and  interest 
which  would  accrue  on  the  succeeding  day^was 
voluntaiT,  so  that  the  taxes  paid  could  not  be 
recovered. 

[Ed.  Note. — For  other  cases,  see  Taxation. 
Cent  Dig  §  1000;  Dec  Dig.  S  638.*] 

4.  Taxation  (|  446*)  —  Collectioh  —  Tax 
Books — Delinqitent  List— Judguent— Ex- 
ecution. 

The  tax  books  in  the  hands  of  the  county 
trustee,  who  was  the  sole  tax  collector,  and  the 
delinquent  list  thereafter  to  be  furnished  the 
constables,  eta,  prior  to  the  time  the  tax  became 
delinquent,  did  not  have  the  force  of  a  judgment 
and  execution  against  the  taxpayer. 

[Eld.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §S  783,  784;   Dec.  Dig.  {  446.»] 

Appeal  from  Circuit  Court,  Hamilton  Coun- 
ty;  M.  M.  Allison,  Judge. 

Suit  by  the  Cincinnati,  New  Orleans  ft  Tex- 
as Pacific  Railroad  Company  against  Hamil- 
ton county.  Judgment  for  defendant,  and 
plaintiff  appeals.    AflBrmed. 

Pritchard  and  Sizer,  for  appellant    Joe  Y. 

Williams,  for  appellee. 

McALISTER,  J.  The  object  of  this  suit 
is  to  recover  certain  taxes  said  to  have  been 
Illegally  collected  by  the  county  from  the 
railroad  company  for  the  years  1903  and  1904. 
The  cause  was  presented  to  the  circuit  court 
on  a  stipulation  of  agreed  facts;  the  mate- 
rial recitals  l>eing  that  in  the  year  1903  the 
county  of  Hamilton  levied  on  the  property  of 
plaintiff  30  cents  on  each  $100  in  value  for 
general  county  purposes,  and  in  excess  there- 
of made  a  levy  of  16  cents  on  the  $100  for 
the  purpose  of  paying  the  expenses  of  the 
circuit  court  of  Hamilton  county.  The  15- 
cent  levy  for  circuit  court  purposes  amount- 
ed to  $l,914.0a 

On  the  29th  day  of  February,  1004,  the  day 
before  the  tax  became  delinquent  by  law,  the 
company  paid  it  In  order  to  avoid  the  imposi- 
tion of  the  penalty  and  interest  which  would 
accrue  unless  said  taxes  were  paid  prior  to 
the  let  of  March,  as  provided  in  the  assess- 
ment act  of  1903,  and  in  order  to  avoid  the 
cost  and  expense  incident  to  any  attempt  that 
the  proper  authorities  might  make  under  the 
law  to  collect  said  taxes  by  levy  on  and  sale 
of  its  property.  Said  tax  was  paid  under 
protest,  and  that  fact  was  recited  in  the  re- 
ceipt executed  by  the  county  trustee. 

In  the  year  1904  Hamilton  county  again 
levied,  in  excess  of  and  in  addition  to  the 
80  cent  levy,  for  general  county  purposes, 
10  cents  on  the  $100  for  circuit  court  pur- 
poses, and  this  levy  was  paid  by  the  com- 
pany on  February  28,  1905,  the  day  before 
the  same  became  delinquent  by  law  in  the 
same  manner  and  for  the  same  reason  Just 
stated  for  the  preceding  year,  and  a  receipt  of 
the  same  character  was  executed  by  the  coun- 
ty trustee,  namely,  "the  ten  cent  levy  for 
circuit  court  purposes,  amounting  to  $1,276.00, 
is  paid  under  protest;  its  legality  being  de- 
nied." 
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It  Is  also  agreed  In  said  stipulation  that  at 
tbe  time  of  the  payment  of  said  taxes  no  de- 
mand for  payment  had  been  made  by  said 
county  or  Its  trustee  or  other  agent  except 
the  fact  of  levy  and  assessment  as  shown  on 
tbe  tax  books  In  the  hands  of  said  trustee, 
who  was  up  to  tbe  time  of  said  payments  the 
sole  collector  of  said  taxes. 

It  Is  Insisted  on  behalf  of  tbe  county  that 
upon  the  statement  of  agreed  facts  it  appears 
that  these  payments  were  purely  voluntary, 
and  that  plaintiff  Is  without  remedy  to  recov- 
er them.  The  circuit  Judge  was  of  opinion 
that  "tbe  tax  was  voluntarily  paid  for  the 
purpose,  as  stated  in  the  declaration,  of  saving 
costs.  Interest,  and  penalty  before  it  became 
delinquent,  when  no  demand  had  been  made, 
no  threat  of  levy,  and  no  delinquent  list 
to  give  force  of  Judgment  or  execution  or  dis- 
tress warrant  and  no  attempt  was  being  made 
to  collect  It  or  intimation  that  such  attempt 
would  be  made — ^without  even  a  request  for 
payment — but  voluntarily  appeared  and  paid 
It,  and  simply  had  the  receipt  recite  that  this 
item  was  paid  under  protest  A  simple  state- 
ment that  a  tax  is  paid  under  protest  does 
not  constitute  tbe  payment  an  Involuntary 
one  or  reserve  to  payor  any  right  of  action, 
except  as  to  state  tax  as  provided  by  tbe 
statute." 

The  railroad  company  appealed,  and  has 
assigned  as  error  the  action  of  tbe  circuit 
Judge  in  denying  it  a  recovery. 

It  Is  conceded  that  the  tax  collected  by  the 
county  was  Illegally  assessed  under  the  rul- 
ing of  this  court  in  Newman  v.  Southern 
Railway,  decided  at  Enoxvllle  September 
term,  1005.  In  that  case  It  was  expressly 
adjudged  that  the  coiuty  was  without  au- 
thority to  levy  a  special  tax  for  payment  of 
tbe  expenses  of  the  circuit  court;,  that  tbe 
maintenance  of  the  circuit  court  was  a  gen- 
eral county  purpose,  and  its  expenses  must 
be  paid  out  of  tbe  tax  authorized  by  law, 
for  general  county  purposes,  and  that  there- 
fore tbe  circuit  court  tax  was  Illegal. 

Tbe  determinative  question  then  arising  on 
this  record  is  whether  the  payment  of  these 
taxes  by  the  railroad  company  was  voluntary. 

It  will  be  observed  that  Acts  190S,  p.  681, 
c.  258,  provide  as  follows: 

"Sec.  50.  That  all  the  taxes  remaining  un- 
paid on  the  first  day  of  March  of  each  year 
shall  immediately  be  collected  by  the  county 
trustee  by  distress  and  sale  of  any  personal 
property  liable  therefor;  and  the  tax  books 
in  the  hands  of  said  trustee,  and  the  delin- 
quent lists  to  be  furnished  as  herein  provid- 
ed, to  deputy  trustees  or  constables,  shall  have 
the  force  and  effect  of  a  Judgment  and  a 
distress  warrant,  and  an  execution  from  a 
court  of  record  authorizing  him  to  make  sucb 
distraint  and  sale." 

It  will  be  observed  that  the  taxes  for  the 
year  1903  were  paid  by  the  company  on  the 
29tb  day  of  February,  1904,  the  day  preceding 
the  1st  day  of  March  of  that  year,  on  which 
day  tbe  taxes  for  1903  would  become  delin- 


quent, and  It  is  recited  tbat  payment  was 
made  "in  order  to  avoid  tbe  Imposition  of  tbe 
penalty  and  Interest  which  would  accrue  un- 
less said  taxes  were  paid  prior  to  the  first 
of  March,"  as  provided  for  In  the  section  Just 
quoted,  and  In  order  to  avoid  tbe  cost  and  ex- 
pense Incident  to  any  attempt  that  the  proper 
authorities  might  make  under  the  law  to  col- 
lect said  taxes  by  levy  and  sale  of  tbe  com- 
pany's property. 

It  will  be  noticed  that  the  payment  was 
made  in  each  year  before  the  tax  had  be- 
come delinquent,  and  at  a  time  when  no  de- 
mand had  been  made  for  payment  by  the  tax 
collector.  As  already  shown,  the  receipts  ex- 
ecuted by  the  county  trustee  for  these  taxes 
recite  that  they  were  paid  under  protest;  tbe 
legality  of  tbe  tax  being  denied. 

It  Is  very  ably  and  earnestly  argued  by 
learned  counsel  for  the  company  that,  upon 
the  facts  presented,  tbe  payment  of  tbe  tax 
in  question  was  involuntary  and  upon  com- 
pulsion. It  is  argued  that  the  tax  books  in 
tbe  bands  of  tbe  county  trustee  have  tbe 
force  of  a  Judgment,  and  that  tbe  delinquent 
list  in  the  hands  of  deputies  or  constables 
(derates  to  the  same  effect  as  an  execution 
or  distress  warrant  It  is  said  the  statute 
imperatively  requires  tbat  "all  taxes  remain- 
ing unpaid  on  March  first  shall  be  Immediate- 
ly collected  by  distress  and  sale,"  and  that 
the  trustee  "shall  furnish  the  deputy  with  a 
list  of  delinquent  tax  payers  with  a  descrip- 
tion of  the  property  assessed  against  each 
and  the  amount  of  taxes  due  from  each."  It 
is  said  that  "all  taxes  bear  Interest  from  the 
first  day  of  March  of  the  year  following  that 
for  which  they  are  assessed,"  and,  in  addi- 
tion, there  Is  a  penalty  provided  of  "one  per 
cent  for  each  month  the  taxes  are  delinquent 
to  be  added  on  the  first  day  of  each  month 
beginning  with  the  first  of  MarclL"  Acts 
1903,  p.  681,  c.  258,  S  49. 

The  i>osItlon  of  counsel  Is  that,  in  tht  face 
of  these  provisions  of  the  statute,  tbe  tax- 
payer is  not  bound  to  wait  until  the  penalty 
and  costs  have  actually  accrued. against  him 
and  distress  warrants  have  been  placed  in 
the  hands  of  deputy  trustees;  but  that  with 
this  condition  imminent  and  Impending  the 
taxpayer  may  pay  the  tax  to  prevent  the  issu- 
ance of  the  distress  warrant,  and  such  a  pay- 
ment is  not  voluntary,  but  upon  coercion. 

With  this  statement  of  the  case  we  shall 
notice  some  6t  tbe  authorities. 

In  Cooley  on  Taxation,  p.  566,  it  la  said: 

"That  a  tax  voluntarily  paid  cannot  be  re- 
covered back  has  been  held  by  the  authorities 
with  very  few  exceptions.  It  is  Immaterial 
In  sucb  case  that  the  tax  has  been  Illegally 
laid,  or  even  that  the  law  under  which  it  was 
laid  was  unconstitutional." 

In  Dillon  on  Municipal  Corporations,  f  942, 
it  is  said: 

"Money  paid  by  a  person  to  prevent  an  il- 
legal seizure  of  his  property  or  person  by  an 
officer  claiming  authority  to  seize  the  same, 
or  to  liberate  bis  person  or  property  from 
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illegal  detention  by  etich  officer,  may  be  recov- 
ered back  in  an  action  for  money  bad  and  re- 
ceived on  tbe  ground  tbat  the  payment  was 
compulsory,  or  by  duress  or  extortion."  Again 
In  the  same  work  (section  943)  it  Is  said: 

"The  coercion  or  duress  which  will  render 
a  payment  involuntary  must  in  general  con- 
sist of  some  actual  or  threatened  exercise  of 
power  possessed,  or  believed  to  be  iKtssessed, 
by  the  party  exacting  or  receiving  the  pay- 
ment, over  the  person  or  property  of  another, 
and  from  which  the  latter  has  no  other  means 
of  immediate  relief  than  by  making  pay- 
ment." In  Canvin  &  Duprez  v.  Mayor  and 
City  Council  of  Nashville,  3  Baxt  464,  an 
effort  Was  made  to  recover  an  excess  of  money 
paid  tbe  city  on  license  for  billiard  tables. 
The  court  said: 

"The  correct  principle  is  given  in  2  Dillon 
on  Municipal  Corporations,  p.  857: 

"  The  payment  must  have  been  made  on 
compulsion  to  prevent  tbe  Immediate  seizure 
of  his  goods  or  arrest  of  person,  and  not 
voluntary.' " 

In  Lea  v.  City  of  Memptils,  9  Baxt.  108, 
it  was  said: 

"Threats  of  litigation,  or  apprehension  of 
the  levy  of  distress  warrants  on  property  by 
the  weight  of  authority,  would  not  make  a 
payment  of  taxes  under  such  threats  or  ap- 
prehensions compulsory." 

In  Railroad  v.  Williams,  101  Tenn.  148,  46 
S.  W.  448,  tbe  rule  again  was  stated  to  be 
that  a  tax  illegally  collected  might  be  re- 
covered if  exacted  and  paid  under  protest 
and  to  save  seizure  of  property. 

In  Bank  v.  Memphis,  107  Tenn.  78,  84  8. 
W.  15,  the  suit  was  against  the  city  of  Mem- 
phis to  recover  Illegal  taxes  paid.  Tbe 
court  said: 

"If  It  was  paid  willingly,  though  Irregular- 
ly, and  without  application,  it  may  not  be 
recovered  back,  but,  if  under  protest  and 
duress,  It  may  If  it  was  illegally  assessed 
and  c(dlected." 

It  seems  to  be  well  settled  by  our  cases 
that,  to  entitle  a  party  to  recover  taxes  il- 
legally collected,  they  must  not  only  have 
been  paid  under  protest,  but  under  duress; 
tbat  Is,  to  prevent  the  seizure  of  goods  or 
the  detention  of  the  person. 

It  is  said,  however,  on  behalf  of  the  rail- 
road company,  that  this  court  has  decided 
tbat  the  tax  book  in  the  hands  of  the  county 
trustee  is  equivalent  to  a  Judgment  against 
a  taxpayer,  and  that  payment  of  an  Ul^al 
tax  under  protest,  under  such  circumstances, 
is  an  involuntary  payment,  and  may  be  re- 
covered back. 

In  Bright  T.  Balloman,  7  I/ea,  310,  a  suit 
had  been  instituted  to  recover  an  Illegal  tax 
collected  by  the  county  court  of  Obion  coun- 
ty for  the  year  1877.    The  court  said: 

"It  Is  insisted  the  plaintiff  ought  not  to 
have  recovered  because  bis  payment  was 
voluntary.  We  do  not  assent  to  this  con- 
tention. The  tax  book  was  process  equiva- 
lent to  an  execution  in  the  hands  of  the  offi- 


cer, and  payment  under  protest  entitled  tbe 
party  to  sue  for  so  much  as  was  deemed  il- 
legal." 

But  the  taxes  involved  In  that  case  were 
delinquent,  and  the  tax  book  or  a  copy  of  it 
was  in  the  hands  of  the  constable  or  deputy 
collector  when  making  collections. 

In  Alexander  v.  Henderson,  105  Tenn.  431, 
58  S.  W.  648,  Bright  v.  Halloman  is  referred 
to  and  approved. 

In  Bank  v.  Memphis,  116  Tenn.  646,  94  S. 
W.  608,  the  question  was  whether  certain 
taxes  were  paid  voluntarily.    Tbe  court  said: 

"We  think  this  point  Is  covered  by  tbe 
'case  of  Bright  v.  Halloman,  7  Lea, -310.  In 
that  case  it  was  held  that  the  tax  book  was 
process  equivalent  to  an  execution  in  the 
hands  of  the  officer  and  payment  under  pro- 
test entitled  tbe  party  to  sue  for  so  much  as 
was  deemed  illegal,  and  this  was  true,  al- 
though the  taxes  involved  were  county  tax- 
es, and  no  special  provision  was  made  for 
payment  of  this  class  of  taxes  under  protest 
under  Acts  1878,  p.  71,  c.  44,  carried  Into 
Shannon's  Code,  t  1069."  Railroad  v.  Wil- 
liams, 101  Tenn.  146,  46  8.  W.  448. 

It  is  said  on  behalf  of  the  county  that 
these  cases  do  not  apply  In  the  present  In- 
stance, since  they  all  related  to  the  collection 
of  delinquent  taxes,  and  that  section  50  of 
chapter  258  of  the  Acts  of  1903,  providing 
tbat  the  tax  books  in  the  bands  of  the  trus- 
tee and  the  delinquent  list  furnished  to  col- 
lecting officers  shall  have  tbe  force  and  effect 
of  a  judgment  and  a  distress  warrant,  ap- 
plies to  taxes  remaining  due  on  March  the 
first  of  each  year,  as  stated  In  that  section. 

As  already  seen,  the  taxes  In  question  were 
not  delinquent  at  the  tlnle  they  were  paid 
by  the  company,  and,  as  to  these  taxes,  the 
tax  books  in  the  bands  of  the  trustee  and 
tbe  delinquent  list  thereafter  to  be  furnish- 
ed to  constables,  eta,  did  not  have  tbe  force 
of  a  Judgment  and  execution.  By  the  plain 
language  of  tbe  statute  these  provisions  only 
apply  to  taxes  remaining  unpaid  on  the  1st 
day  of  March  of  each  year.  In  all  of  the 
cases  cited  by  counsel  for  tbe  company  the 
taxes  when  paid  were  ddlnqnent  At  the 
time  tbe  payments  were  made  in  the  present 
case  It  is  agrreed  no  demand  for  payment  bad 
been  made  by  the  county  trustee,  and  the 
taxes  were  paid  "in  order  to  avoid  the  im- 
position of  the  penalty  and  interest  which 
would  accrue  unless  said  taxes  were  paid 
prior  to  the  Ist  of  March,  as  provided  for  in 
the  assessment  act  of  1903,  •  •  *  and 
in  order  to  avoid  the  cost  and  expense  Inci- 
dent to  any  attempt  that  the  proper  authori- 
ties might  make,  under  the  law,  to  collect 
said  taxes  by  levy  and  sale  of  its  property." 

Our  decisions  on  the  subject  of  voluntary 
payment  are  In  accord  with  the  ruling  of 
the  United  States  Supreme  Court.  Tbe  lead- 
ing case  upon  this  question  Is  Railroad  v. 
Commissioners,  98  U.  S.  541,  25  L.  Ed.  19a 
That  was  a  suit  to  recover  taxes  claimed  to 
have  been  illegally  assessed  and  which  were 
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paid  nnder  protest  Xbe  opinion  of  tbe  court 
wns  dellTered  by  C!blef  Justice  Walte,  who 
Bald: 

"Before  these  payments  were  made  there 
had  beoi  no  demand  for  the  taxes,  and  no 
special  effort  bad  been  put  forth  by  the 
treasurer  for  their  collection.  The  company 
had  personal  property  in  the  county  which 
might  have  been  seized ;  but  no  attempt  had 
been  made  to  seize  it,  and  no  other  notice 
than  such  as  the  law  Implies  had  been  given 
that  payment  would  be  enforced  In  that  way. 

"At  the  time  the  sereral  payments  were 
made  the  company  filed  with  tbe  treasurer 
a  notice  in  writing  that  It  protested  against 
the  taxes  paid,  for  the  reason  that  they 
were  illegally  and  wrongfully  assessed  and 
levied,  and  were  wholly  unauthorized  by 
law,  and  that  suit  would  be  instituted  to 
recover  back  the  money  paid. 

"We  had  occasion  to  consider  the  same 
general  subject  at  the  last  term  in  Lambom 
V.  County  Commissioners,  97  U.  S.  181,  24 
Ia  Ed.  926,  which  came  up  on  a  certificate  of 
division  from  the  circuit  court  for  the  dis- 
trict of  Kansas.  As  that  was  a  case  from 
Kansas,  we  followed  tbe  rule  adopted  by  the 
courts  of  that  state,  which  is  thus  stated  in 
Wabaunasee  County  v.  Walker,  8  Kan.  431: 
'Where  a  party  pays  an  Illegal  demand  with 
a  full  knowledge  of  all  the  facts  which  ren- 
.der  such  demand  illegal  without  an  immedi- 
ate and  argent  necessity  therefor,  or  unless 
to  release  his  person  or  property,  such  pay- 
ment must  be  deemed  voluntary,  and  can- 
not be  recovered  back.  And  tbe  fact  that 
the  party  at  tbe  time  of  making  the  payment 
files  a  written  protest  does  not  make  the  pay- 
ment voluntary.' " 

This,  as  we  understand  it.  Is  a  correct 
statement  of  the  rule  of  tbe  common  law. 

The  following  cases  announce  the  same 
rule:  Little  v.  Bowers,  134  U.  S.  554,  10  Sup. 
Ct  620,  83  L.  Ed.  1016;  Bank  of  Kentucky 
V.  Stone  (C.  C.)  88  Fed.  890;  Hoke  v.  Atlanta, 
107  6a.  420,  33  S.  E.  412.  See,  also,  Weston 
V.  Luce  County,  102  Mich.  633,  61  N.  W.  15. 

Affirmed. 


HEART  V.  EAST  TENNESSSEE  BREWING 
CO. 

(Supreme  Court  of  Tennessee.     Nov.  4,  1908.) 

1.  Contracts  (8  103*)— iLLEGAirrr. 

All  contracts  which  provide  for  doing  a 
thin^  which  is  contrary  to  law,  morality,  and 
public  policy  are  void. 

[Ed.  Note.— For  other  cases,   see  Contracts, 
Cent.  Dig.  {  468;    Dec.  Dig.  {  103.»] 

2.  Landlobd  and  Terart  (§   34*)— Lkasb— 
tlNLAwruL  Purpose — Termination. 

Where  a  lease  provided  for  the  letting  of 
a  building  for  a  saloon,  it  was  terminated  by  a 
subsequent  statute  making  the  sale  of  intox- 
icating liquors  in  tbe  city  where  the  property 
was  located  unlawful,  and  the  landlord  could 
not  therefore  maintain  an  action  for  subse- 
quent rent  on  the  lessee's  refusal  to  further  oc- 


cupy the  premises  or  pay  rent  for  the  remainder 

of  the  term. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  t>  34.*] 

Appeal  from  Chancery  Court,  Knox  Coun- 
ty; Joseph  W.  Sneed,  Chancellor. 

Action  by  Frank  Heart  against  tbe  East 
Tennessee  Brewing  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

Lewis  Tillman,  for  appellant  Wdib,  Mc- 
Clung  &  Baker,  for  appellee. 

SHIEM>S,  J.    Complainant  on  Angnst  31. 

1902,  leased  a  certain  house  and  lot  situated 
in  Knoxville,  Tenn.,  and  owned  by  him,  to 
the  defendant  for  a  term  of  eight  years,  to 
be  used  as  a  saloon  or  place  for  the  sale  of 
intoxicating  liquors,  as  expressed  in  tbe  writ- 
ten lease  that  day  made  and  executed  by 
both  parties.  The  defendant  entered  into- 
possession  of  the  property,  and  paid  the  rent 
contracted  for  to  November  1,  1907,  but  after 
that  declined  to  further  use  it,  or  to  pay  any 
rent.  Complainant  sues  to  collect  rent  ac- 
cruing since  November  1,  1907.  Tbe  contract 
of  lease  was  exhibited  with  and  made  a  part 
of  the  bill,  and  therein  the  terms  of  tbe  con- 
tract and  the  purposes  for  which  tbe  property 
was  to  be  used  are  fully  set  forth. 

The  chancellor  sustained  a  demurrer  to  the 
bill  upon  the  ground  that  by  chapters  17,  206, 
207,  pp.  81,  752,  755,  Acts  Gen.  Assam.  1907. 
the  sale  of  Intoxicating  liquors  was  msde  un- 
lawful and  prohibited  in  tbe  city  of  Knox- 
ville from  and  after  November  1,  1907,  and 
therefore  the  purpose  for  which  the  lease  was 
made  was  from  that  time  Illegal,  and  the 
contract  void  and  tmenforceable,  and  com- 
plainant has  brought  the  case  to  this  court 
for  review. 

There  Is  no  error  in  the  action  of  the  chan- 
cellor. When  the  contract  was  made,  the  pur- 
pose for  which  the  property  was  leased — ^the 
sale  of  Intoxicating  liquors  In  Knoxville — 
was  lawful,  and  the  lease  valid  and  enforce- 
able. Afterwards,  November  1,  1907,  that 
purpose  was  made  unlawful  by  tbe  acts  of  the 
General  Assembly  above  referred  to,  and  thns 
by  operation  of  law  the  lease  became  and  Is 
void  and  unenforceable  at  tbe  Instance  of 
either  party. 

It  is  a  principle  of  general  application  that 
all  contracts  are  void  which  provide  for  doing 
a  thing  which  is  contrary  to  law,  morality, 
and  public  policy.  Terger  v.  Rains,  4  Humph. 
259;  Wetmore  v.  Brien,  8  Head.  723;  Hen- 
derson V.  Waggoner,  2  Lea,  134,  81  Am.  Rep. 
591;  Rhodes  v.  Summerhlll,  4  Helsk.  206: 
Page  on  Contracts,  S  326. 

It  has  been  applied  to  contracts  of  this 
character,  and  held,  for  tliat  reason,  that  the 
rent  contracted  to  be  paid  could  not  be  col- 
lected. Ralston  T.  Boady,  20  Oa.  449 ;  Sher- 
man V.  Wilder,  106  Mass.  537;  Mound  v. 
Barker,  71  Vt  268,  44  Ati.  346,  76  Am.  St 
Rep.  767;  Riley  v.  Jordan,  122  Mass.  231; 
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Holmead  t.  Maddox,  2  Crancb,  C.  C.  161,  Fed. 
Cas.  No.  6,629 ;  2  Taylor's  Landlord  and  Ten- 
ant, f  621. 

Tbe  mie  is  the  same  when  tbe  purpose  of 
the  contract,  although  lawful  when  made, 
becomes  unlawful  by  statute  enacted  before 
tbe  fall  performance  of  Its  terms.  In  Mr. 
Pnrson's  work  on  Contracts  (volume  2,  p. 
«74)  It  is  said: 

"That  the  Illegality  of  a  contract  Is  In  gen- 
■eral  a  perfect  defense  must  be  too  obvious  to 
need  Illustration.  It  may  indeed  be  regard- 
ed as  an  Impossibility  by  act  of  law ;  and  it 
is  put  upon  the  same  footing  as  an  impossibil- 
ity by  act  of  God,  because  it  would  be  absurd 
for  the  law  to  punish  a  man  for  not  doing,  or, 
in  other  words,  to  require  him  to  do  that  which 
It  forbids  his  doing.  Therefore,  If  one  agrees 
to  do  a  thing  which  Is  lawful  for  him  to  do, 
and  It  becomes  unlawful  by  an  act  of  tbe 
Legislature,  the  act  avoids  the  promise,  and 
so  if  one  agrees  not  to  do  that  which  he  may 
lawfully  abstain  from  doing,  but  a  subse- 
quent act  requires  him  to  do,  this  act  also 
avoids  tiie  agreement." 

In  Hammon  on  Contracts,  {  210,  pp.  845, 
84C,  it  is  said : 

"Where  the  performance  of  an  exeditory 
agreement  which  was  lawful  in  Its  inception 
Is  made  unlawful  by  subsequent  enactment, 
tbe  agreement  Is  thereby  dissolved  and  the 
parties  discharged  from  Its  obligations." 

Other  text-books  are  to  the  same  effect 
Clark  on  Contracts,  681;  Lawson  on  Con- 
tracts, a  423,  424. 

The  rule  has  also  been  frequently  applied 
by  this  .and  other  courts  of  last  resort  In 
Railroad  Company  v.  Oreen,  9  Heisk.  592,  It 
was  held  that  a  contract  for  the  payment  of 
Confederate  notes,  lawful  when  made,  but 
afterwards  made  unlawful  by  law,  could  not 
be  enforced.    It  Is  there  said: 

*The  law  had  therefore  made  It  impossible 
for  the  plaintiff  to  perform  that  portion  of 
the  condition  precedent  which  required  them 
to  demand  payment  In  Confederate  notes. 
Tbe  noniierformance  of  a  contract  will  al- 
ways be  excused  where  It  is  occasioned  by 
act  of  law." 

Tbe  case  of  Gray  v.  Sims,  Fed.  Cas.  No. 
5,729,  is  directly  in  point.  This  was  a  suit 
apon  a  policy  of  marine  insurance.  The  ves- 
sel insured  was  to  be  employed  in  importing 
g(xxls  from  Calcutta  or  Madras  into  the  Unit- 
ed States,  and  the  contract  of  insurance  speci- 
fied this  as  one  of  the  purposes  of  the  voy- 
age. After  the  policy  was  written,  and  l)e- 
fore  tbe  return  of  the  vessel,  it  became  by  act 
of  Congress  illegal  to  import  goods  into  tbe 
United  States  from  those  points.  The  master 
undertook  to  do  so,  and  the  ship  was  seized 
and  confiscated.  The  loss  was  within  the 
terms  of  the  policy.  A  recovery  was  denied. 
TTbe  court  said: 

"But  If  the  contract  be  legal  when  it  Is 
made,  and  tbe  performance  of  it  is  rendered 


illegal  by  a  subsequent  law,  tbe  parties  are 
t^th  of  them  discharged  from  its  obligation. 
The  insured  loses  his  indemnity  and  the  In- 
surer his  premium." 

Other  cases  in  accord  are :  Banner  v.  Phoe- 
nix Insurance  Co.,  41  Mo.  App.  480 ;  Corrl- 
gan  V.  Chicago,  144  111.  537,  33  N.  E.  74G,  21 
L.  R.  A.  212 ;  Jamleson  v.  Gas  &  Oil  Co.,  128 
Ind.  555,  28  N.  E.  76,  12  L.  R.  A.  632 ;  Presb. 
Church  V.  New  York,  5  Cow.  (N.  Y.)  538. 

It  is  not  necessary  in  this  case  to  determine 
whether  or  not  the  contract  contained  in  the 
lease  restricts  the  use  of  the  property  for  the 
sale  of  intoxicating  liquors.  It  was  the  pur- 
pose of  both  lessor  and  lessee,  as  clearly  ex- 
pressed in  the  instrument,  that  it  should  be 
used  as  a  saloon,  and,  this  being  made  unlaw- 
ful by  law,  the  contract  is  no  longer  enforce- 
able. 

The  decree  of  the  chancellor  is  affirmed, 
with  costs. 


WILUFORD  V.   PHELAN. 
(Supreme  Conrt  of  Tennessee.    Sept  80,  1908.) 

1.  Wills  (8  30*)  —  Pebsons  Entitleo  to 
Makk— Mabbied  Woven. 

At  common  law  a  married  woman  could 
make  a  will  of  property  not  yet  reduced  to 
the  husband's  possession  with  the  husband's  as- 
sent to  the  particular  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  64 ;   Dec.  Dig.  {  30.*] 

2.  Wills  (8  29*)— Mabbied  Women— Pbopes- 
TT  Subject  to  Will. 

Independently  of  assent  of  the  husband,  a 
married  woman  may  dispose  of  her  separate 
property  by  will. 

FEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  56,  S9;    Dec.  Dig.  8  29.*] 

3.  Wills  (8  28*)  — Mabbied  Women  — Stat- 

TJTEfl 

Acts  1869-70,  p.  113,  c.  99  (Shannon's 
Code,  88  4242-4247),  regulating  a  married  wo- 
man's power  to  dispose  of  property  by  will,  ap- 
plied ezclttsiTely  to  her  power  to  dispose  of 
real  estate,  and  did  not  enlarge  her  power  to 
dispose  of  ner  personal  property  by  will. 

[Ed."  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  8  28.*] 

4.  Husband  and  Wife  (8  10*)— Mabbiagb— 
Effect — Wife's  Pebsonal  Pbopebty, 

Marriage  at  common  law  amounted  to  an 
absolute  gift  to  the  husband  of  all   personal 

foods  of  which  the  wife  was  actnally  or  bene- 
cially  possessed  at  any  time  during  coverture. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  8  10.*] 

5.  Husband  and  Wife  (8  11*)— Wife's  Peb- 
sonal Pbopebtt  —  Hedoction  to  Posses- 
sion. ' 

The  common-Iaw  rule  that  a  husband  may 
receive  and  reduce  to  possession  during  cover- 
ture all  choses  in  action,  whether  in  the  form 
of  notes,  debts,  or  legacies  belonging  to  the  wife 
at  the  time  of  their  marriage  or  afterwards  ac- 
cruing, prevails  in  Tennessee. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  8  47;   Dec  Dig.  |  11.*] 
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6.  Husband  and  Wdx  ({  10*)— PxasoNAL 
Pkopebtt  of  Wire— Possession— Pbopebtt 
or  HnsBAND. 

Possession  of  personal  property  by  a  wife 
is  the  possession  of  the  husband  in  law  and 
makes  the  property  his,  nothing  appearing  to 
show  it  to  be  the  separate  property  of  the  wife. 
[EH.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  »  10.*] 

7.  Husband  and  Wifk  (J  llO*)— Sbpabati 
Bbtate— Rights  of  Wife. 

A  wife  may  hold  a  separate  estate  free 
from  debts,  contracts,  and  control  of  her  hus- 
band with  power  of  disposition  by  will  or  oth- 
erwise. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  S  110.*] 

8.  Husband  and  Wifb  (|  116*)— Sxpabatb 
Estate— Pebsonax  Pbopebtt. 

A  separate  estate  in  personal  property  may 
be  created  in  a  married  woman  not  only  by 
writing  but  by  parol  gift,  thongh,  if  the  gift  is 
from  a  stranger,  the  Intention  to  create  a  sepa- 
rate estate  must  usually  appear  from  the  do- 
nor's express  language,  while,  in  case  of  a  gift 
by  husband  to  wife,  the  intent  to  Include  bis 
own  rights  is  inferred  from  Uie  relation  of  the 
parties. 

[Eld.  Note. — ^For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  |  414 ;   Dec  Dig.  {  116.*] 

9.  Husband  and  Wife  (f  116*)— Wife's  Sep- 
abate  Pbopebtt— Eabninos  of  Husband. 

Where  a  husband  currently  gave  his  earn- 
ings to  his  wife  which  she  deposited  in  a  banlc 
in  her  own  name,  because  of  the  husband's  be- 
lief that  she  would  outlive  him,  and  because 
he  knew  she  would  take  care  of  it  for  him, 
there  was  no  snflScient  gift  of  the  money  to  the 
wife  as  of  her  separate  estate  to  entitle  her  to 
dispose  of  it  by  will. 

[Ed.  Note. — ^For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  |  414 ;    Dec.  Dig.  {  116.*] 

10.  Husband  and  Wife  (§  127*)  — Wife's 
Real  Estate  —  Husband's  Relation  —  EiF- 
feot. 

Where  a  husband  by  deed  released  all  bis 
right,  title,  and  interest  in  law  and  equibr  in 
real  estate  devised  to  his  wife,  the  husband 
thereby  surrendered  all  claim  to  the  rents  and 
to  damages  collected  for  injuries  thereto,  so  that 
such  items  constituted  the  wife's  separate  es- 
tate. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  S  465;   Dec.  Dig.  i  127.*] 

11.  Wiixs  (8  428*)— Wnx  of  Wife— Pbobate 
-Conclusiveness  on  Husband. 

Where  a  husband,  with  knowledge  of  an 
existing  will  of  his  wife,  took  out  letters  of  ad- 
ministration and  reduced  to  possession  a  bank 
deposit  in  her  name,  the  husband  was  not  pre- 
cluded by  the  subsequent  probate  of  the  will 
to  challenge  her  right,  in  a  proceeding  by  her 
administrator  with  the  will  annexed  against 
him  to  recover  the  sum  so  appropriated,  to 
dispose  of  such  property  on  the  theory  that  it 
belonged  to  him  by  right  of  the  marriage,  or 
to  defeat  his  right  to  administer  her  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  917;    Dec.  Dig.  {  428.*] 

12.  Wills  (8  428*)— Will  or  Wife— Rights 
of  Husband. 

Where  a  wife  attempted  to  dispose  by  will 
of  her  personal  property  which  was  not  distinct- 
ly impressed  with  the  character  of  a  separate 
estate,  her  husband  was  entitled  to  ignore  the 
will  and  to  qualify  as  his  deceased  wife's  ad- 
ministrator, and  reduce  to  possession  any  choses 
in  action  oi  which  she  died  possessed. 

[Eld.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  917 ;    Dec  Dig.  §  428.*] 


Certiorari  to  Court  of  ClvU  Appeals. 

Action  by  A.  J.  WilUford,  as  administrator 
with  the  will  annexed  of  Elizabeth  Pbelan, 
deceased,  against  J.  J.  Pbelan.  Decree  for 
complainant  In  the  chancery  court  of  Shelby 
county  was  affirmed  by  the  Court  of  Civil 
Appeals,  and  defendant  brings  oertlotarL 
Reversed,  and  bill  dismissed. 

Lee  Thornton,  for  complainant.  Canada 
&  Phelan  and  McFarland  &  Canada,  for  de- 
fendant. 

McALISTER,  J.  Complainant,  as  adminis- 
trator with  the  will  annexed  of  Mrs.  Eliza- 
beth Phelan,  deceased,  filed  this  bill  to  recov- 
er of  3.  J.  Phelan,  surviving  husband  and  the 
original  administrator  of  the  said  Elizabeth, 
the  sum  of  $1,026  alleged  to  have  been  unlaw- 
fully appropriated  by  him.  Mra  Bllzabeth 
Phelan  died  in  the  city  of  Memphis  on  June 
19,  1906,  leaving  surviving  her,  her  husband. 
J.  J.  Phelan,  and  their  Infant  child  Angela, 
bom  October  19,  1903.  Shortly  after  the 
death  of  said  Elizabeth,  her  husband,  J.  J. 
Phelan,  qualified  as  her  administrator  and 
collected  from  the  Union  &  Planters'  Bank 
two  certificates  of  deposit  In  the  name  of  his 
wife,  aggregating  the  sum  of  fl,189.3'. 
There  were  no  creditors  of  the  estate,  except- 
ing the  amount  due  for  funeral  and  adminis- 
tration expenses,  amounting  to  $162.75,  and. 
after  the  payment  of  these  snms,  the  admin- 
istrator receipted  for  the  balance,  to  wit,  $1.- 
026.82,  as  distributee  and  husband  of  the  de- 
cedent The  present  administrator  with  the 
will  annexed  has  brought  this  suit  to  recover 
of  the  said  J.-  J.  Phelan  this  sum  of  $1,026.82. 
and  as  a  basis  of  recovery  exhibits  a  will 
made  and  executed  by  the  said  Elizabeth 
in  Hamilton,  Ontario,  Canada,  on  August  1. 
1901,  wherein  she  bequeathed  and  devised  all 
of  her  estate  equally  to  her  husband,  her  fa- 
ther, her  two  brothers,  and  her  sister.  The 
estate  of  the  testatrix  consisted  of  the  bank 
deposit  already  mentioned,  and  certain  real 
estate  situated  in  Hamilton,  Canada,  and  in 
Shelby  county,  Tenn.  The  Infant  daughter. 
Angela,  was  not  bom  until  about  14  months 
after  the  execution  of  the  will,  and,  of  course 
was  not  mentioned  therein.  The  theory  of 
the  present  bill  is  that  the  bank  deposit  ap- 
propriated by  the  husband  as  administrator 
did  not  belong  to  him,  but  passed  to  the  lega- 
tees mentioned  In  the  will  of  the  said  Eliza- 
beth Phelan.  The  defendant,  J.  J.  Pbelan. 
answered  the  bill,  admitting  that  he  had  re- 
duced to  possession  the  bank  deposit  mention- 
ed, claiming  that  he  was  entitled  to  this 
fund,  first,  because  it  represented  his  earn- 
ings whereof  he  had  constituted  his  wife  the 
mere  custodian ;  and,  second,  because  as  sur- 
viving husband  It  was  his  right  to  reduce 
to  possession  and  retain  all  choses  In  action 
of  his  deceased  wife. 

On  the  hearing  the  chancellor  was  of  opln- 
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ion  that  the  defendant  Jos.  J.  Pbelan  waa 
only  entitled  to  one-flfth  of  tbe  bank  deposit 
collected  by  blm  and  that  tbe  balance  thereof 
belonged  to  tbe  other  legatees  mentioned  in 
tbe  will  of  Elizabeth  Pbelan.  Tbe  chancellor 
accordingly  pronounced  tbe  decree  against 
tbe  defendant  J.  J.  Pbelan  and  tbe  National 
Surety  Company,  his  bondsmen,  for  tbe  sum 
of  $91&52,  and  tbe  costs  of  the  cause.  On 
appeal  the  decree  of  tbe  chancellor  was  af- 
firmed by  the  Court  of  Civil  Appeals,  and 
tbe  canse  Is  her^  on  a  writ  of  certiorari 
granted  by  this  court  at  a  former  day  of  tbe 
term.  The  defendant  Jos.  J.  Pbelan  has  as- 
signed as  error  tbe  decree  of  the  Court  of 
Civil  Appeals. 

It  Is  contended  on  behalf  of  the  said  J.  J. 
Pbelan  that  tbe  will  of  his  wife  In  which  she 
undertook  to  dispose  of  this  personal  prop- 
erty was  void  for  the  reason  that  it  was  not 
her  separate  estate,  but  belonged  to  the  de- 
fendant as  husband  jure  marltl.  In  the  case 
of  Perry  et  al.  y.  Gill,  2  Humph.  218,  the  rule 
of  common  law  In  respect  of  tbe  right  of  a 
married  woman  to  make  a  will  was  stated 
as  follows: 

"(1)  She  can  make  a  will  of  property  which' 
is  hers,  not  yet  reduced  into  tbe  husband's 
poesession;  but  this  with  the  assent  of  the 
husband,  not  In  general,  but  to  the  particular 
will,  and  In  such  case  the  assent  avails  noth- 
ing unless  he  survive,  it  b^ng  but  bis  waiv- 
er of  bis  right  of  being  her  administrator. 

"(2)  Independently  of  the  assent  of  her  hus- 
band, a  wife  has  power  of  disposition  by  will 
of  her  separate  property." 

It  has  been  supposed  tliat  tbe  power  of  a 
married  woman  to  execute  a  will  of  her  per- 
sonal property  has  been  enlarged  by  Acts 
1869-70,  p.  118.  c.  89  (Shannon's  Code,  S( 
4242-4247),  but  this  is  a  mistaken  Idea.  An 
attentive  examination  of  this  act  will  show 
tbat  It  was  Intended  to  deal  exclusively  with 
tbe  power  of  tbe  married  woman  in  tbe  dis- 
position of  her  real  estate  by  will,  deed,  etc. 

In  Prltcbard  on  WUls,  SS  8S-84,  tbe  law  on 
this  subject  Is  well  stated : 

"Tbe  uniform  rule  in  this  state  has  been  to 
deny  to  married  women  testamentary  capaci- 
ty except  in  certain  cases  and  to  enforce  the 
mles  of  tbe  common  law  except  so  far  as 
tbey  have  been  modified  or  abrogated  by  stat- 
ute. To  tbe  wife's  testamentary  incapacity 
tbere  were  certain  exceptions,  principally  ap- 
plicable to  i>ersonal  property,  which  were 
recognised  in  Bngland,  and  which  are  still 
recognized  In  this  state,  and  tbe  rules  of 
cmnmon  law  with  respect  to  real  property 
have  been  so  much  modified  by  statute  in  this 
state  tbat  coverture  has  almost  ceased  to  be 
a  disability  to  making  a  will  of  that  class  of 
property.  Our  statutes  bave  been  prindpally 
directed  to  conferring  on  married  women 
powers  of  disposition  of  their  real  estate,  and 
to  tbe  enlargement  of  those  powers  from 
time  to  time,  leaving  tbe  rules  governing 
tbeir  power  over  personal  property  undis- 
turbed." 


Tbe  next  inquiry  tbat  arises  is  In  respect 
of  tbe  legal  status  of  this  bank  deposit-— 
whether  It  was  tbe  separate  estate  of  tbe 
wife,  or  whether  It  was  such  personal  prop- 
erty as  belonged  to  tbe  husband  Jure  marltl. 
The  general  principle  of  the  common  law  is 
that  marriage  amounts  to  an  absolute  gift 
to  tbe  husband  of  aJl  personal  goods  of  which 
the  wife  is  actually  or  beneficially  possessed 
at  the  time,  or  which  comes  to  her  during 
coverture.  Prewitt  v.  Bunch,  101  Tenn.  735, 
BO  S.  W.  748;  Wade  v.  Cantrell,  1  Head,  345; 
Ailea  V.  Walt,  9  Helsk.  242 ;  Joiner  v.  Frank- 
lin, 12  Lea,  422;  Handwerker  ▼.  Dlermeyer, 
96  Tenn.  619,  36  S.  W.  869. 

The  common-law  rule  tbat  the  busband  is 
entitled  to  receive  and  reduce  to  possession 
during  coverture  all  choses  in  action,  wheth- 
er In  tbe  form  of  notes,  debts,  or  legacies,  be- 
longing to  tbe  wife  at  tbe  time  of  tbeir  mar- 
riage or  accruing  afterwards,  prevails  In 
Tennessee.  Prewitt  v.  Bunch,  supra;  Rice 
V.  McReynolds,  8  Lea,  86. 

Personal  property  In  possession,  and  tbe 
possession  of  the  wife  in  such  cases  is  tbe 
possession  of  tbe  husband,  Is  in  law  tbe  prop- 
erty of  tbe  busband,  nothing  else  appearing 
to  show  a  separate  property  of  the  wife. 
Prewitt  V.  Bunch,  supra ;  Wade  t.  Cantrell, 
1  Head,  845;  Holllngswortb  v.  Miller,  5 
Sneed,  472;  Cox  v.  Scott,  9  Baxt  805. 

While  these  principles  are  well  settled,  the 
right  of  tbe  wife  to  hold  a  separate  estate 
free  from  the  debts,  contracts,  and  control  of 
her  busband,  with  tbe  power  of  disposition 
by  will  or  otherwise,  Is  also  well  settled. 

"A  separate  estate  in  personal  property 
may  be  created,  not  only  by  writing,  but 
by.  a  parol  gift  When  the  gift  Is  from  a 
stranger,  tbe  intention  to  create  the  separate 
estate  must  usually  appear  from  the  express 
language  of  the  donor;  but,  where  a  gift  of 
personal  property  Is  made  by  the  busband 
directly  to  tbe  wife  during  coverture,  the 
intention  to  Include  his  own  rights  is  Infer- 
red from  tbe  relation  of  tbe  parties  without 
tbe  use  of  tbe  express  words  that  would  be 
required  where  a  third  person  Is  the  donor." 
Prltcbard  on  Wills,  {  86. 

It  remains  to  apply  tbe  principles  of  law 
Just  stated  to  the  facts  disclosed  in  the  rec- 
ord. It  Is  conceded  that  the  defendant,  J.  J. 
Pbelan,  was  a  railroad  engineer  and  received 
a  salary  for  bis  services  varying  from  $160 
to  $200  per  m(mth,  and  that  during  bis  mar- 
ried life  he  turned  over  to  his  wife  his  sal- 
ary as  it  was  paid  him.  It  Is  contended, 
however,  on  behalf  of  the  defendant,  Phelan, 
tbat  this  fund  was  accumulated  In  the  hands 
of  his  wife  as  mere  custodian  for  tbe  purpose 
of  defraying  household  and  other  incidental 
expenses,  and  tbat  the  surplus  belonged  to 
him.  It  is  the  theory  of  tbe  complainant 
that  this  fund  was  an  al>solute  gift  from  tbe 
busband  to  tbe  wife,  and  tbat  It  thereby  con- 
stituted her  separate  estate  by  Implication 
and  Intendment  of  law  without  the  necessity 
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of  appropriate  words  fixing  Its  character  at 
the  time  It  was  paid  the  wife.  The  proof 
relied  on  to  show  a  gift  by  the  husband  Is 
as  follows: 

The  defendant,  J.  J.  Phelan,  was  asked : 

"Q.  21.  If  any,  what  custom  did  you  have 
regarding  your  checks  representing  your 
monttily  salary? 

"A.  Always  gave  them  to  my  wife  as  soon 
as  I  got  them. 

"Q.  22.  If  you  had  any  particular  reason  in 
doing  this,  please  state  exactly  what  the  rea- 
son was? 

"A.  Because  she  was  good  and  kind,  and 
I  knew  she  would  take  care  of  it 

"Q.  23.  Did  either  you  or  she  understand 
that  you  were  giving  her  those  chedcs  for  her 
own  i>er8onal  use,  or  merely  constituting  her 
custodian  for  the  fund  for  your  common  ben- 
efit? 

"A.  I  always  placed  that  confidence  in  her 
that  she  was  good  and  kind,  and  would  take 
care  of  my  money  for  me. 

"Q.  24.  Now,  Mr.  Phelan,  your  wife,  the 
said  Mrs.  Elizabeth  Phelan,  deceased,  recog- 
nized your  right  to  the  fund  which  you  in- 
trusted to  her,  did  she  not?  State  to  what 
extent  she  recognized  such  right 

"A.  Well,  she  always  gave  me  whatever 
I  asked  her.  When  I  wanted  $10,  $20,  or  $30, 
I  always  got  it 

"Q.  I  believe  you  have  testified  that  she 
did  not  say  in  whose  name  that  deposit  was 
being  made? 

"A.  No,  sir;  I  never  asked  her.  I  said: 
'You  always  put  it  in  your  own  name.  I 
will  not  outlive  you.'  That  was  one  time 
that  we  were  talking  about  It  I  merely  pass- 
ed the  remark  and  I  didn't  expect  to  outlive 
her." 

We  find  in  this  testimony  no  proof  of  an 
absolute  gift  of  the  husband's  salary  to  the 
wife.  It  was  merely  his  intention  to  con- 
stitute her  the  custodian  of  this  fund  be- 
cause be  "knew  she  would  take  care  of  it," 
or,  as  the  witness  otherwise  expressed  it, 
"would  take  care  of  my  money  for  me." 
There  is  no  other  proof  on  this  subject  in  the 
record. 

It  appears  from  the  stipulation  of  agreed 
facts  that: 

"Mrs.  Elizabeth  Phelan  at  the  time  of  her 
death  was  an  owner  of  real  estate  near  the 
corner  of  Main  street  and  Iowa  avenue  In 
the  city  of  Memphis.  That  said  real  estate, 
together  with  the  sum  of  $276.18  paid  to  her 
about  the  21st  day  of  July,  1903,  was  left 
her  under  the  will  of  John  Mynehan,  deceas- 
ed, but  that  said  property  was  not  impress- 
ed by  said  will  as  a  separate  estate.  It  is 
further  agreed  that  on  or  about  the  14th  day 
of  November,  1904,  Mrs.  Elizabeth  Phelan 
collected  from  the  city  of  Memphis,  as  dam- 
ages to  her  said  real  property  on  Iowa 
avenue  occasioned  by  the  construction  of  a 
subway,  the  sum  of  $1,200  less  the  sum  of 
$300  paid  as  counsel  fees,  and  that  on  pay- 
ment of  said  amount  she  and  ber  husband. 


J.  J.  Phelan,  executed  a  Joint  receipt  there- 
for. It  is  further  agreed  that  H.  H.  Soynan, 
real  estate  agent,  collected  rent  on  said 
property  for  several  months,  paying  It  over 
to  Mrs.  Phelan  until  March  1,  19(^,  when  she 
Informed  him  that  she  would  attend  to 
future  collections  of  rent  It  is  further 
agreed  that  the  sum  of  $1,189.57  mentioned 
In  the  inventory  filed  by  said  J.  J.  Phelan, 
administrator,  represented  collections  from 
the  Union  &  Planters'  Bank,  in  wbicb  said 
Mrs.  Elizabeth  Ph^an  held  two  certificates 
of  deposit,  both  payable  to  her  order,  one  for 
$928.72,  dated  November  22,  1904,  the  other 
calling  for  $280.86,  dated  December  1,  19(M. 
It  is  further  agreed  that  the  bank  officials 
state  th^  have  no  record  showing  when  this 
mon^  was  placed  in  the  bank  and  no  means 
of  knowing  where  it  came  from ;  that  it  may 
have  been  deposited  there  on  above  mention- 
ed dates,  or  the  certificates  may  have  been 
renewals;  that  the  books  previous  to  these 
debts  were  placed  in  the  vaults  when  the 
bank  moved  to  Its  present  location;  and  that 
to  hunt  them  up  would  entail  more  time  than 
the  bank  officials  are  willing  to  take." 

It  thus  appears  from  the  agreed  statement 
that  not  only  the  salary  of  J.  J.  Pbelan  went 
into  the  hands  of  his  wife,  but  that  she 
also  received  the  sum  of  $900  as  damages 
to  her  property  on  Iowa  avenue;  that  she  also 
received  the  sum  of  $276  under  the  will  of 
John  Mynehan,  deceased,  and  that  she  also 
collected  and  received  rents  upon  her  prop- 
erty In  the  city  of  Memphis;  and  that  she 
also  received  from  Canada  other  sums 
amounting  to  several  hundred  dollars.  The 
record  falls  to  disclose  the  source  from  whicb 
Mrs.  Phelan  derived  the  fund  of  $1,189  de- 
posited to  her  credit  in  the  Union  &  Planters' 
Bank  at  the  date  of  her  death  and  which  is 
the  subject  of  the  present  controversy. 

In  Wood  V.  Polk,  12  Heisk.  222.  it  is  said: 
"It  is  a  doctrine  of  the  law  long  recognized 
In  this  state  that  In  a  gift  of  propo-ty  to  a 
feme  covert,  if  It  be  the  Intention,  of  the 
donor  to  Interfere  with  the  marital  right  of 
the  husband,  that  intention  must  b&  expressed 
in  the  clearest  and  most  unequivocal  terms: 
and,  if  a  doubt  exists  as  to  such  intention, 
it  must  be  resolved  in  favor  of  the  marital 
right  This  right  is  a  favorite  of  the  law, 
and  the  courts  will  protect  it  In  all  donbt- 
ful  cases  with  the  same  readiness  with  whlcb 
they  will  foster  the  independent  estate  of 
the  wife  when  the  intuition  to  create  that  is 
dear." 

It  is  said  that  the  fund  that  went  Into  the 
hands  of  Mrs.  Elizabeth  Phelan  arising  from 
rents  of  her  real  estate,  the  fund  delved 
from  the  city  in  liquidation  of  damages  in- 
flicted upon  this  property,  constituted  ber 
separate  estate  for  the  reason  that  on  De- 
cember 12,  1903,  the  said  Joseph  J.  Phelan 
executed  a  deed  to  his  wife  In  which  he  re- 
leased all  bis  estate,  right  and  Interest  in 
the  real  estate  of  his  wife.  As  we  have  al- 
ready seen,  this  real  estate  was  devised  to 
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her  by  John  Myneban,  deceased,  but  was 
not  Impressed  as  a  separate  estate  by  the 
terms  of  the  will.  The  release  of  the  hus- 
band recited  that:  "The  said  Joseph  J.  Pbel- 
an  had  remised,  released,  and  forever  quit- 
claim unto  my  beloved  wife,  Elizabeth  Phel- 
an,  aforesaid,  ber  heirs  and  assigns  forever, 
all  the  estate,  right,  title,  and  interest,  which 
at  law  or  In  equity  I  now  have  or  may  here- 
after acquire  as  tenant  by  the  curtesy  in 
and  to  the  following  described  tracts  or  par- 
cels of  land  situated  In  the  city  of  Memphis 
[describes  them]." 

And  stated: 

"That  the  above  mentioned  parcels  of  land, 
being  the  same  owned  at  the  time  of  his 
death  by  John  Mynehan,  deceased,  late  of 
Shelby  county,  Tennessee,  and  by  blm  devl» 
ed  to  the  grantee  herein." 

It  will  thus  be  observed  that  the  husband, 
Joseph  J.  Phelan,  not  only  released  every 
possible  Interest  be  may  have  had  in  said  real 
estate,  but  also  any  interest  he  might  there- 
after acquire  as  tenant  by  the  curtesy  in  and 
to  tbis  real  estate.  It  appears  from  the  rec- 
ord that  the  sum  of  $900  which  went  Into  tbe 
hands  of  the  wife  arose  from  the  settlement 
of  a  claim  for  damages  sustained  by  this 
real  estate,  and  that  tbe  rents  that  went  In- 
to Mrs.  Pheltui's.  bands  were  also  derived 
from  this  real  estate.  The  husband  having 
by  deed  released  all  his  right,  title,  and  in- 
terest both  in  law  and  In  equity  to  the  real 
estate,  it  follows  that  he  also  surrendered 
all  claim  to  rents  and  damages  arising  there- 
from. It  follows  that  these  items  constituted 
tbe  separate  estate  of  Mrs.  Phelan;  all  in- 
terests thereto  and  therein  having  been  re- 
leased by  tbe  husband  prior  to  her  death. 

But  it  is  impossible  to  say  after  a  thorough 
examination  of  the  evidence  that  tbis  bank 
deposit  arose  from  the  separate  estate  of  the 
wife.  If  it  be  treated  as  personal  property 
coming  into  the  hands  of  the  wife  during 
coverture^  it  became  the  property  of  the  hus- 
band Jure  marlti;  or,  if  tbe  certificates  of 
deposit  which  represented  this  fund  be  treat- 
ed as  cboses  in  action  (as  they  are),  tbe  hus- 
band bad  a  right,  after  the  death  of  his  wife, 
to  administer  on  h^r  estate  and  reduce  them 
to  possession.  In  either  event  the  bank  de- 
posit became  the  property  of  the  husband. 
It  is  said,  however,  that  this  court  must  as- 
sume that  this  fund  constituted  a  part  of 
the  separate  estate  of  the  married  woman, 
and  that  in  the  disposition  of  it  she  bad  a 
right  to  l>eqneath  it  by  last  will  and  testa- 
ment without  the  consent  of  her  husband. 
rblB  argument  is  based  upon  the  fact  that 
the  will  was  duly  probated  in  the  county 
court  of  Shelby  coiinty,  and  that  this'  pro- 
bate was  not  only  conclusive  of  the  formal 
execution  of  the  will,  but  likewise  of  the 
testamentary  capacity  of  the  testatrix  until 
it  might  be  decided  otherwise  on  an  issue  of 
devisavit  vel  non  in  the  circuit  court  Coun- 
sel cites  the  case  of  Williams  et  al.,  ex  parte, 
1  Lea.  530,  wherein  the  testamentary  capad- 
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ty  of  the  testatrix  was  attacked  upon  the 
ground  of  her  infancy.    Tbe  court  said: 

"Tbe  question  as  to  the  Infancy  of  the  tes- 
tatrix might  undoubtedly  have  been  made 
upon  tbe  offer  of  the  will  for  probate  in  tbe 
county  court,  or  upon  contest  In  the  circuit 
court,  and  tbe  judgment  of  the  court  es- 
tablishing the  will  would,  if  unreversed,  have 
been  conclusive  whether  the  court  in  fact 
adjudged  that  she  was  of  full  age,  or  that 
an  Infant  might  devise  realty.  In  either 
case  it  would  have  been  the  judgment  of  a 
court  of  exclusive  Jurisdiction  and  in  the 
nature  of  a  proceeding  in  rem.  So  that  upon 
principle  the  probate  must  be  as  conclu- 
sive of  the  testamentary  age  of  the  testatrix 
as  it  is  of  testamentary  capacity  in  other 
respects  until  set  aside  In  the  regular  mode." 

Mr.  Pritchard  in  his  work  on  Wills,  {  44, 
says: 

"The  probate  of  a  will  in  the  county  court 
is  in  the  nature  of  a  proceeding  in  rem,  op- 
erating on  the  subject-matter  and  binding 
generally.  In  the  absence  of  a  fraud  and 
collusion,  the  probate  Is  conclusive  until  an- 
nulled, as  to  the  capacity  of  the  testator,  the 
testatmentary  character  of  the  instrument, 
and  its  due  execution,  and  not  even  a  court 
of  chancery  can  Inquire  Into  these  matters, 
even  though  fraud  and  undue  influence  In 
procuring  the  will  are  alleged.  The  only  mode 
in  which  the  probate  can  be  set  aside  Is  upon 
a  contest  successfully  prosecuted  upon  an 
issue  of  deylsarit  vel  non  In  tbe  circuit 
court" 

It  appears  that,  before  the  will  In  question 
was  probated,  the  defendant  Phelan,  qualifi- 
ed as  administrator  of  his  wife,  and  reduced 
the  cboses  in  action  to  possession.  It  Is  true, 
as  disclosed  by  this  record,  that  the  defendant 
Phelan  was  informed  and  knew  of  the  ex- 
istence of  the  will  of  his  wife  before  he  took 
out  letters  of  administration  and  appropriat- 
ed the  bank  deposit  in  question. 

We  are  of  opinion,  however,  that  the  hus- 
band is  not  concluded  by  the  probate  of  his 
wife's  will  to  challenge  ber  right  In  this  pro- 
ceeding to  dispose  of  personal  property  that 
belonged  to  blm  jure  marlti,  or  to  defeat  his 
rigbfag  to  administer  on  her  estate  and  reduce 
to  possession  ber  cboses  in  action.  This  Is 
an  entirely  different  question  from  that  de- 
cided in  .Williams,  ex  parte,  1  Lea,  530.  While 
tbe  probate  of  the  will  in  that  case  was  con- 
clusive of  the  formal  execution  of  the  will 
and  tbe  testamentary  capacity  of  the  testa- 
trix when  questioned  in  a  collateral  pro- 
ceeding, the  question  here  presented  is  the 
right  of  the  wife  by  last  will  and  testament 
to  dispose  of  tbe  property  of  the  husband 
and  to  defeat  his  right  to  administer  on  her 
estate.  Under  suc^  circumstances  the  hus- 
band had  a  right  to  ignore  the  will,  qualify 
as  the  administrator  of  his  deceased  wife, 
and  reduce  to  possession  any  cboses  in  action 
of  which  she  might  die  seised  and  possess- 
ed, unless  such  property  was  distinctly  Im- 
pressed  with   the  character  of  a   separate 
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estate.  We  have  found  no  such  separate  es- 
tate In  this  property,  and  it  follows  that  the 
wife  had  no  right  to  dispose  of  It  by  last 
will  and  testament.  We  are  therefore  of 
opinion  the  decrees  of  the  chancellor  and  of 
the  Court  of  Civil  Appeals  were  erroneous 
and  are  reversed,  and  complainant's  bill  dis- 
missed with  costs. 


STATE  V.  RICHARDS  et  al. 
(Supreme  Court  of  Tennessee.     Sept.  30,  1908.) 

1.  Costs  (§  216*)— Taxation  —  Retaxation  — 
jubisdictior  of  couet. 

The  taxation  of  costs  is  an  incident  to  the 
suit,  and  the  question  of  correcting  the  taxation 
is  for  the  court  which  determines  the  suit,  and, 
where  a  taxation  is  erroneous,  the  costs  may 
be  retaxed  by  such  court  at  the  instance  of  the 
party  aggrieved. 

[Ed.  Note.— For  other  cases,  see  Costa,  Cent. 
Dig.  §  823;    Dec.  Dig.  I  216.»] 

2.  Costs  (|  315*)— Taxation  —  Retaxation  — 
Jubisdiction  of  Coubt. 

Shannon's  Code,  §«  673,  4954.  7598,  7594, 
7598,  relating  to  the  taxation  of  costs,  com- 
mitting to  the  criminal  court  and  Attorney  Gen- 
eral in  the  first  instance  the  taxation  of  costs 
in  criminal  cases  with  power  of  the  Comp- 
troller of  the  State  and  judge  of  the  county 
court  to  correct  bills  of  cost  before  payment, 
etc.,  provide  a  remedy  for  the  correction  and 
retaxation  of  costs  in  the  criminal  court  of  a 
county,  and  the  chancery  court  should  not  ex- 
ercise jurisdiction  to  correct  and  retax  such 
costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cmt 
Dig.  ii  1189-1191 ;   Dec.  Dig.  i  315.*] 

3.  Costs  (S  315*)— Taxation  —  Rotaxation  — 
Jubisdiction  op  Codbt. 

Costs  improperly  taxed  in  the  criminal 
court  of  a  county  and  paid  may  be  retaxed  by 
that  court,  and  the  improper  amount  caused 
to  be  refunded,  even  at  a  subsequent  term  of  the 
court. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  li  1189-1191 ;    Dec  Dig.  S  315.»] 

4.  Clebks  of  Coubts  (|  75*)— Taxation  of 
Costs  —  Actions  —  Illsoallt  Coixectkd  — 
Jubisdiction  of  Coubt. 

Acts  1903,  p.  705.  c.  258,  §  80,  authorizing 
revenue  agents  appointed  by  the  Comptroller  to 
sue  "by  motion  or  otherwise,"  delinquent  reve- 
nue collectors  or  ofiScers  and  sue  for  fees  wrong- 
fully certified  and  received,  etc.,  does  not  confer 
any  new  jurisdiction  on  the  chancery  court,  but 
only  confers  on  the  revenue  agents  the  power 
to  sue  to  recover  delinquent  revenue,  and  to  re- 
cover costs  illegally  collected. 

[Ed.   Note. — For   other   cases,   see   Clerks   of 
Courts,  Dec.  Dig.  S   75.*] 

5.  C1.EBK8  OP  Coubts  (8  75*)— AcTidNs-^UBis- 
DICTION— Fbaud. 

Since  the  criminal  court  of  a  county  is 
clothed  with  exclusive  jurisdiction  to  retax  costs 
in  cases  tried  by  it,  and  to  pronounce  judgment 
against  the  clerk  and  others  for  costs  illegally 
taxed  and  collected,  the  chancery  court  will  not 
assume  jurisdiction  of  a  suit  for  costs  illegally 
collected  by  the  clerk  of  the  court  on  the  ground 
of  mistake  or  fraud. 

[Eld.   Note.— For   other  cases,   see  Clerks  of 
Courts,  Dec.  Dig.  §  75.*] 

6.  EQUITT  (I  51*)^JUBISDICTI0N— Mttltiplic- 

ITT  OP  Suits. 

Where  the  question  of  the  illegality  of  costs 
taxed  in  the  criminal  court  of  a  county  may  be 


settled  by  moticu  in  a  few  cases  in  such  coun. 
equity  will  not  take  jurisdiction  to  prevent  s 
multiplicity   of  suits. 

[Ed.  Note.— For  other  cases,  see  EJquity,  Cent- 
Dig.  §  167 ;   Dec.  Dig.  i  51.*  j 

7.  Clebkb  of  Coubts  (S  75*)— Retaxation  or 
Costs  —  Repayment  op  Costs  Iixegallt 
Paid— Actions. 

Where  the  state  seeks  to  recover  of  :b« 
clerk  of  the  criminal  court  of  a  county  and  his 
sureties  costs  illegally  collected  by  the  clerk,  t 
petition  should  be  filed  in  the  criminal  court  on- 
der  Acts  1903,  p.  705,  c.  258,  i  80,  for  an  «e- 
count  and  retaxation  of  all  costs  alleged  to  hi" 
been  illegally  collected. 

[Ed.  Note.— For  other  cases,  see  Oetki  tf 
Courts,  Dec.  Dig.  {  75.*] 

8.  Cuebks  op  Coubts  ({  61*)— Accoxjsti5&- 
Retaxation  op  Costs— Repayment  of  Costs 
Ii.leqai.lt  Paid. 

The  qiuestlon  of  the  liability  of  the  rlrrk 
of  the  criminal  court  of  a  county  for  fio», 
costs,  and  Attorney  General  fees  collected  ud 
paid  to  the  county  trustee,  instead  of  the  State 
Comptroller,  should  be  submitted  to  the  crim- 
inal court,  and  might  be  embraced  in  a  petition 
filed  in  the  criminal  court  for  the  retaxation  at 
the  coats  involved  therein. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Dec.  Dig.  g  61.*] 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty; P.  H.  Helskell,  Chancellor. 

Suit  by  the  State  against  Jerome  E.  Rich- 
ards and  others.  From  a  decree  grantin? 
insufficient  relief,  both  parties  appeal.  Re- 
versed, and  bill  dismissed  without  preju- 
dice. 

Attorney  General  Gates  and  Carroll  &  Mo 
Kellar,  for  the  State.  Fltzhugh.  Biggs  * 
Fltzhugh  and  Greer  &  Greer,  for  defendants 

McALJSTER,  J.  The  object  of  tbls  bill  is 
to  recover  of  the  defendant,  aa  clerk  of  the 
criminal  court  of  Shelby  county,  and  bis  of- 
ficial bondsmen,  moneys  alleged  to  have 
been  illegally  collected  by  said  clerk  from 
the  state  of  Tennessee.  It  Is  charged  in  the 
bill  that  said  Richards  is  indebted  to  the 
state  of  Tennessee  in  the  sum  of  $34,703.(4. 
whereof  $32,066.79  had  been  collected  by  hiaa 
from  the  Comptroller  of  the  State  upon  Il- 
legal bills  of  cosU,  and  that  $2,636.23  is  due 
from  blm  on  account  of  state  taxes,  fines, 
and  Attorney  General  fees  which  had  been 
collected  by  him  and  not  covered  into  tte 
treasury  of  the  state.  It  was  furtlier  alle^ 
ed:  That  the  illegal  cost  bills  covered  a  pe- 
riod extending  from  the  January  term.  liUC. 
to  and  including  the  January  term,  1906.  In 
all  nine  terms  of  the  criminal  court  of  Shel- 
by county,  and  that  of  the  amount  collected 
t>y  defendant  Richards  on  account  of  Ule^: 
cost  bills,  $25,811,  had  been  received  by  hix 
where  no  valid  Judgment  for  coats  therefor 
had  been  rendered  against  the  state  or  re- 
turn of  nulla  bona  as  required  by  la-w,  al- 
though be,  the  said  Richards,  presented  cer- 
tificates to  the  Comptroller  showing  that 
such  Judgments  and  nulla  bona  returns  Lad 
been  made. 


•For  other  cues  see  sama  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  *  Reiwrter  Iad<x«i 
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That,  In  order  to  validate  said  cost  bills, 
the  defendant,  after  he  had  collected  the 
amount  thereof  as  above  set  out,  and  at  the 
September  term,  1906,  of  said  court,  procured 
the  entry  in  said  court  of  nunc  pro  tunc  or- 
ders or  Judgments,  and  thereby  sought  at 
said  term  of  court  to  have  Judgment  entered 
against  the  state  for  the  amount  of  said  bills 
of  costs,  when,  in  fact,  no  Judgments  had 
theretofore  been  entered  so  that  said  nunc 
pro  tunc  Judgments  were  void. 

That  during  the  period  covered  by  the 
nine  terms  of  court  referred  to  the  defendant 
Klchards  collected  and  received  the  sum  of 
$11,1:12.10  In  felony  oases  In  which  the  state 
was  not  liable  tor  costs  in  any  event,  and 
that  he  collected  $1,696.90  double  costs  in 
the  same  cases. 

That  the  aforesaid  sums  were  obtained 
from  the  state  of  Tennessee  by  the  defendant 
Blchards  upon  forwarding  to  the  Comptroller 
of  the  State  bills  of  costs  purporting  to  be 
properly  audited  by  the  Judge  and  Attorney 
Creneral,  under  and  within  the  statutory  law, 
whereby  it  is  made  the  duty  of  said  Judge 
and  Attorney  General  to  talce  the  cost  bills 
made  out  and  to  certify  to  the  correctness 
after  having  examined,  inspected,  and  audit- 
ed the  same,  and  the  complainant  avers  that 
the  aforesaid  sum  of  $25,811.60  was  paid 
by  the  Comptroller  of  the  State  to  said  clerlt 
upon  the  faith  of  the  certificate  of  said  of- 
ficials and  upon  itemized  cost  bills  made  up 
as  the  law  requires  and  upon  a  full  reliance 
npon  the  fact  that  these  cost  bills  were  in 
all  respects  regular.  That  the  items  which 
appeared  thereon  were  proper,  and  that 
there  had  been  valid  Judgments  taken  in  or- 
der to  Justify  the  certification  of  the  said  cost 
bills  to  the  Comptroller  from  which  to  Issue 
bis  warrants  upon  the  treasury  of  the  state, 
and  complainant  avers  that,  notwithstanding 
the  aforesaid  cost  bills  purporting  to  have 
been  examined  and  audited  and  certified  to, 
they  were  not  based  upon  a  valid  Judgment 
for  costs  against  the  -state  of  Tennessee;  for 
no  valid  Judgment  was  ever  taken  upon  an 
adjudication  of  insolvency  or  return  of  nulla 
bona  as  the  basis  of  any  one  of  the  cost  bills 
collected  under  the  false  certificates  of  the 
Attorney  General  and  criminal  Judge.  It 
was  also  alleged  that  the  said  Jerome  B. 
Richards,  as  clerk  of  the  criminal  court  of 
Shelby  county,  certified  and  received  from 
it  Illegal  fees,  both  in  cases  where  defendants 
were  convicted  and  where  defendants  were 
acquitted  under  the  felony  charges  in  said 
court;  that  the  amount  of  said  Illegal  fees 
so  collected  by  said  Richards  aggregates  the 
sum  of  $11,112.10,  whereof  $3,834  are  Improp- 
er Items  of  charge  against  the  plainticr  in  not 
guilty  felonies,  and  which  said  amount  does 
not  enter  into  the  aforesaid  sum  of  $25,- 
811.59,  but  in  addition  to  that  amount,  with 
interest  thereon,  the  complainant  is  entitled 
to  recover  of  said  Jerome  E.  Richards  the 
further  sum  of  $3334.60.  It  is  further  aver- 
red that  the  said  sum  of  $11,112.10  was  col- 


lected by  the  said  Richards  without  render- 
ing any  service  for  which  he  would  have 
been  entitled  to  make  a  charge,  and  the 
items  thereof.  In  part,  consist  of  fees  errone- 
ously charged  for  "entering  on  record  state 
motions,"  "entering  on  record  of  state  orders," 
"orders  remanding  the  defendant  to  Jail," 
"Judgments  for  costs,"  "entering  Judgment 
against  the  state  for  costs,"  "entering  orders 
to  turn  over  stolen  property,"  "entering  or- 
ders for  state  witnesses  to  report  back,"  "en- 
tering orders  to  reset  cases  for  trial,"  "en- 
tering orders  continuing  cases,"  no  one  of 
which  items  was  the  defendant  Richards  en- 
titled to  receive,  for  the  very  obvious  rea- 
son that  the  record  books  of  said  court  failed 
to  show  that  proper  entries  were  made, 
which  is  a  condition  prerequisite  to  the  right 
of  defendant  to  receive  costs  for  the  state 
of  Tennessee,  the  plaintiff  herein,  and  that 
the  plaintiff  is  therefore  entitled  to  have  and 
recover  of  the  said  Richards,  not  only  the 
aforesaid  sum  of  $25,811.59,  but  the  addi- 
tional sum  of  $3,834.60.  The  complainant 
further  avers  that,  in  addition  to  the  items 
charged  for  In  the  cost  bills  embracing  what 
purports  to  be  the  aforesaid  entries  set  forth 
in  the  preceding  part  of  this  paragraph,  the 
defendant  has  charged  illegal  fees  for  copy- 
ing indictments  on  the  records  and  issuing 
subpoenas  for  witnesses,  when,  under  the 
law,  he  was  not  required  to  issite  the  same, 
and  that  the  defendant  Richards  has  charged 
and  collected  other  fees  which  he  was  not 
entitled  to,  all  of  which  will  be  shown  on 
the  hearing  hereof  as  a  matter  of  record,  not 
only  of  the  criminal  court  of  Shelby  county, 
Tenn.,  but  of  the  Comptroller  of  the  State 
of  Tennessee. 

The  complainant  further  avers  that.  In 
addition  to  the  aforesaid  sums,  the  defend- 
ant Jerome  Richards  is  further  Indebted  to 
the  state  in  an  amount  aggregating  many 
himdreds  of  dollars,  the  precise  amount  of 
which  plaintiff  is  not  able  to  state,  because 
he  has  certified  to  and  collected  costs  for 
himself  and  others  wherein  the  defendants 
were  acquitted  of  felony  charges  In  cases 
other  than  cases  of  homicide,  rape,  robbery, 
burglary,  arson,  embezzlement,  incest,  big- 
amy, larceny,  and  assault  with  Intent  to  com- 
mit murder;  the  state  not  being  liable  for 
costs  in  such  cases. 

It  is  further  charged  that  the  defendant  is 
indebted  to  the  complainant  In  the  sum  of 
$1,696.90  and  perhaps  In  an  amount  exceed- 
ing that  sum  on  bills  of  cost  certified  by  him, 
which  he  had  previously  collected,  and  cov- 
ering also  costs  in  cases  where  several  de- 
fendants were  Jointly  indicted  In  said  court 
and  no  severance  had  as  to  the  individual  de- 
fendants, and  while,  ujider  the  law,  he  was 
entitled  to  certify  and  collect  only  one  cost 
bill,  he  wrongfully  certified  and  was  paid  a 
cost  bill  for  each  one  of  the  individual  de- 
fendants Jointly  indicted.  The  prayer  of  the 
bin  is  that: 

"The  court  adjudge  and  decree  that  the 
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nunc  pro  tunc  Judgments  ordered  to  be  enter- 
ed by  the  Judge  of  the  criminal  court  of  Shel- 
by county,  Tenn.,  on  the day  of  Sep- 
tember, 1906,  by  which  it  was  sought  to  then 
take  Judgment  over  against  the  state  for 
costs  which  accrued  In  cases  of  felony  con- 
victions, be  declared  void  and  set  aside  and 
for  nothing  held;  that  the  court  decree  that 
the  defendant  Richards  has  collected  of  the 
complainant  Illegal  and  improper  fees,  and 
fees  to  which  he  was  not  entitled,  to  the 
amount  of  $32,066.70 ;.  and  that  the  court  also 
decree  that  the  defendant  Richards  has  col- 
lected, or  should  have  collected,  state  tax, 
state  fines,  and  Attorney  General  fees,  which 
amount  to  $2,636.25,  and  which  sums  have 
not  been  paid  to  the  complainant,  and  that 
Judgment  be  rendered  against  the  defendant 
and  the  United  States  Fidelity  &  Guaranty 
Company,  surety,  for  the  sum  of  $15,000,  the 
amount  of  the  bond  given  by  him  as  required 
by  law." 

On  June  11,  1907,  a  demurrer  was  filed  to 
the  original  bill,  which  was  sustained  by  the 
chancellor  as  to  all  the  demands  made  by  the 
complainant,  excepting  the  sum  of  $2,636.25 
sought  to  be  recovered  by  the  state  on  ac- 
count of  taxes,  fines,  and  Attorney  General 
fees,  and,  as  to  this  latter  Item,  the  demur- 
rer was  overruled. 

On  August  31,  1907,  the  state  was  permit- 
ted to  file  an  amended  bill  wherein  the  al- 
legations of  the  original  bill  were  reiterated 
and  charges  of  fraud  in  the  certification  of 
said  bills  of  costs  were  made  with  more  par- 
ticularity. The  amended  bill  also  exhibited 
transcripts  of  the  blllrf  of  costs  and  other 
records  illustrating  the  allegations  of  the 
amended  bill.  The  demurrer  to  the  original 
bill  was  reflled  to  the  amended  bill  and  was 
by  the  chancellor  sustained  except  as  to  that 
portion  of  the  bill  charging  an  indebtedness 
of  $2,636.25  for  state  tax,  fines,  and  Attorney 
General's  fees  already  mentioned.  Defend- 
ants thereupon  filed  an  answer  to  that  por- 
tion of  the  bin  reserved  by  the  chancellor, 
showing  that  the  Items  charged  consisted  of 
fines  and  costs  which  had  been  paid  or  work- 
ed out  by  prisoners  who  had  been  sent  to  the 
county  workhouse  as  provided  by  law.  It 
was  also  averred  In  said  answer  that  these 
fines  and  costs,  when  collected  by  the  super- 
intendent of  the  county  workhouse,  were 
paid  over  to  the  clerk  of  the  criminal  court, 
who,  in  turn,  paid  them  over  to  the  county 
trustee  upon  receivable  warrants  of  the  Judge 
of  the  county  court  An  exhibit  was  filed 
with  the  answer  showing  the  sum  of  $2,332.25 
as  the  total  amount  of  fines  and  costs  so  col- 
lected. The  answer  denied  any  indebtedness 
to  the  state  on  account  of  any  of  said  Items, 
but  averred  that  said  amounts,  excepting  cer- 
tain items  therein  enumerated,  had  been  paid 
over  to  the  trustee  of  Shelby  county,  Tenn., 
upon  orders  of  the  chairman  of  the  county 
court,  from  time  to  time  from  the  1st  day 
of  September,  1902,  until  the  30th  day  of 
June,  190C.    Defendants  also  filed  as  Exhibit 


0  a  certificate  and  receipt  duly  signed  by  tbe 
chairman  of  the  county  court  and  tbe  countr 
trustee  showing  that  the  said  amount  of 
$2,332.25  had  been  paid  over  to  tbe  countv, 
excepting  certain  small  Items  aggregatinj 
about  $250,  which  were  fully  explained  in  tbe 
answer.  On  the  hearing  the  ciuinceUor  pro- 
nounced a  decree  on  the  bill  and  answer 
against  the  defendants  for  tbe  sum  of  $::.• 
332.25,  Interest  and  penalties.  The  cause 
is  before  this  court  on  the  cross-appeals  of 
the  state  and  defendant  The  state  appealed 
from  the  action  of  tbe  chancellor  in  sustain- 
ing the  demurrer  to  the  orig^al  and  amend- 
ed bills,  and  the  defendants  appealed  from 
the  decree  of  the  chancellor  wherein  tber 
were  adjudged  liable  for  tbe  payment  of 
$2,332.25  on  account  of  state  fines,  costs,  etc, 
collected.  We  shall  first  notice  tbe  assign- 
ments of  error  filed  on  behalf  of  the  state 
to  the  action  of  ibe  chancellor  In  sostalnin; 
the  demurrer'  to  tbe  original  and  amended 
bills.  The  grounds  of  tbe  demurrer  are  tbus 
summarized  on  tbe  brief  of  learned  counsel 
for  the  defendant: 

"(1)  Because  said  bill  does  not  show  that 
any  effort  was  made  In  tbe  suits  wherein  th<> 
improper  cost  bills  were  collected  to  have 
the  same  retaxed ;  and  only  in  tbe  coort  bar- 
ing original  Jurisdiction  and  cognizance  of 
these  matters  was  any  right  ever  given  to 
the  complainant  to  collect  or  recover  any  of 
said  Illegal  fees. 

"(2)  Because  the  said  bill  on  Its  face  shows 
that  the  amounts  now  claimed  against  Rich- 
ards in  the  present  suit  were  adjudged  to  be 
due  him  in  the  criminal  court  of  Shelby  coun- 
ty, Tenn.,  and  said  adjudication  having  been 
made  in  said  court  and  no  motion  havin; 
been  made  to  retax  said  costs  as  provided  by 
statute  and  no  appeal  having  been  taken 
therefrom,  the  same  cannot  be  reopened  in 
another  forum,  and  the  said  cost  bills  retaxed 
therein. 

"(3)  Because  it  appears  from  the  face  of 
said  bill  that  all  the  costs  collected  by  tbe 
said  Richards,  and  which  are  sought  to  be 
recovered  in  this  cause,  were  paid  to  him 
upon  certificates  of  the  Attorney  Genenil 
and  Judge  of  the  criminal  court  wherein  saM 
cases  were  tried,  and  after  said  cost  bills  tud 
been  examined  and  certified  as  required  b.v 
law;  and  It  is  not  averred  in  said  bill  that 
the  C!omptroIler  did  not  pay  out  said  money 
to  the  said  Richards  upon  said  certificates. 

"(4)  Because  the  Comptroller  of  tbe  State 
of  Tennessee  by  law  is  made  tbe  Judge  of  tbe 
correctness  of  all  cost  bills,  and  bis  decision 
ui>on  the  same  is  final,  and  not  subject  to  be 
reviewed  by  the  courts. 

"(5)  And,  for  further  ground  of  demurrer, 
defendants  state  that  this  court  has  no  Juris- 
diction to  correct  or  pass  upon  Jndgmentf 
nunc  pro  tunc  returned  by  a  court  of  co-ordi- 
nate Jurisdiction,  where  no  allegation  of 
fraud  in  the  procurement  of  said  Jadgment 
is  made  in  the  bill. 

"(6)  Because  the  allegations  In  said  bill 
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are  vague,  Indefinite,  and  uncertain  In  tbelr 
nature,  and  insufficient  to  Justify  tlielr  spe- 
cific recovery  against  tlie  defendants. 

"(7)  Because  it  Is  not  shown  in  said  bill 
-wbereln  and  ho-w  judgment  in  said  cases 
against  tbe  state  of  Tennessee  were  not  valid, 
nor  wbereln  nor  bow  tbe  Attorney  General 
and  the  criminal  judge  certified  false  state- 
ments and  had  issued  false  certificates  and 
ta  what  respect  the  said  certificates  were 
false. 

"(8)  Because  it  appears  from  the  face  of 
Bald  bill  that  all  such  amounts  were  collected 
from  the  state  of  Tennessee  from  proceedings 
tn  another  court  and  in  a  manner  pointed 
out  by  statute,  and  it  does  not  appear  that 
the  state  of  Tennessee,  which  is  a  party  to 
said  suit,  has  ever  by  motion  to  retax  the 
costs  in  said  causes  or  otherwise,  In  said 
court,  undertaken  to  correct  any  improper 
cost  bills  which  may  have  been  collected  by 
tbe  said  Richards  or  to  have  the  same  cor- 
rected." 

The  first  question  to  be  determined  on  the 
assignments  of  the  demurrer  is  in  respect  of 
the  Jurisdiction  of  the  chancery  court  to  en- 
tertain tbe  present  bill.  Tbe  theory  of  the 
demurrer  is  that  the  present  bill  Is  brought 
for  tbe  retazatlon  of  costs  that  were  improp- 
erly and  illegally  taxed  against  the  state  by 
the  attorney  general  and  Judge  of  the  crimi- 
nal court  of  Shelby  county.  It  Is  claimed 
in  the  bill  that  these  costs  were  not  properly 
chargeable  against  the  state,  and  were  im- 
properly paid  by  the  Comptroller  for  the 
reason,  first,  that  no  Judgment  had  been  tak- 
en against  tbe  state  for  said  costs  on  tbe  re- 
turn of  a  nulla  bona  as  to  the  individual  de- 
fendants. It  is  further  claimed  on  behalf  of 
the  state  that  a  portion  of  tbe  costs  so  allow- 
ed and  paid  by  the  clerk  were  not  a  legal 
charge  against  the  state  under  tbe  provisions 
of  what  is  known  as  the  "Jarvls  Law."  An- 
other reason  assigned  by  the  state  is  that 
some  of  these  costs  bad  already  been  collects 
ed  by  tbe  clerk  of  the  criminal  court,  and 
some  other  reasons  are  assigned  why  said 
costs  were  illegal  and  not  collectible  against 
tlie  state.  Our  first  inquiry  is  whether  the 
chancery  court  has  Jurisdiction  to  entertain 
such  a  bill  upon  the  allegations  thus  made 
and  to  grant  tbe  relief  prayed.  As  early  as 
the  case  of  Wbltesides  v.  Rayle,  3  Humph. 
205,  such  Jurisdiction  was  denied.  In  that 
case  a  bill  was  filed  by  Thomas  Wbltesides 
and  others  in  tbe  chancery  court  at  Tazewell 
against  Wm.  Rayle,  praying  for  the  collection 
of  a  bill  of  costs  In  a  suit  at  law  between  the 
defendant  and  complainants  erroneously  tax- 
ed. The  defendant  demurred  to  tbe  bill,  and 
the  chancellor  sustained  the  demurrer,  and 
the  complainant  appealed  to  this  court  The 
court,  in  part,  said : 

"It  is  possible  that  a  case  might  exist  In 
which,  owing  to  the  wrong  or  fraud  of  a 
party  in  a  suit  at  law,  a  court  of  chancery 
might  be  clothed  with  Jurisdiction  to  Investl- 
cate,  Buperrlse,  and  correct  the  taxation  of 


costs.  But  so  summary  and  so  ample  Is  tbe 
power  of  a  court  of  common  law  over  the 
subject  that  It  is  difficult  to  imagine  even  the 
existence  of  such  a  case.  On  the  other  hand, 
the  rule  and  law  of  costs  is  so  different  in  a 
court  of  chancery,  and  the  taxation  of  them 
so  foreign  from  the  habits,  studies,  and  Juris- 
diction of  that  court,  that  for  it  to  take  upon 
itself  their  adjustment  and  supervision  would 
indeed  be  something  novel  and  strange.  More- 
over, the  taxation  of  costs  in  any  court  is 
but  the  Incident  to  a  suit  in  such  court. 
There  are  the  process,  subpoenas,  orders, 
rules,  etc.,  and  all  the  materials  for  the  prop- 
er adjustment  of  the  matter,  and  there,  and 
there  only,  it  is  peculiarly  proper  that  it 
should  be  left.  How  would  or  could  the  chan- 
cellor get  properly  before  blm  all  these  ma- 
terials? The  thing  is  Impracticable,  not  to 
say  absurd.  On  grounds,  therefore,  the  most 
obvious  of  public  convenience,  the  mere  inci- 
dental jurisdiction  of  correcting  and.  adjust- 
ing costs,  must  be  left  in  tbe  forum  which  in- 
vestigates and  determines  the  principal  mat- 
ter, the  suit  itself.  So  strongly  does  this 
court  adhere  to  this  principle  that  it  is  a 
settled  rule  of  practice  here  in  chancery  cases 
not  to  entertain  Jurisdiction  for  the  purpose 
of  correcting  the  most  erroneous  Judgment 
on  the  subject  of  costs  merely." 

See,  also,  Ross  v.  McCarty,  3  Humph.  169. 

In  State  v.  Goodbar,  8  Lea,  451,  the  court 
said: 

"Tbe  taxation  of  costs  is  an  incident  to  a 
suit,  and  tbe  jurisdiction  of  adjusting  and 
correcting  tbe  taxation  must  be  left  to  the 
forum  which  determines  the  suit  If  the  tax- 
ation be  erroneous,  the  cost  may  be  retaxed 
at  the  instance  of  the  party  aggrieved." 

In  Troutt  v.  Railroad,  97  Tenn.  364,  87 
S.  W.  90,  It  appeared  that  certain  costs  bad 
been  illegally  taxed  and  allowed  in  the  court 
below  and  this  court  on  appeal  was  asked  to 
correct  tbe  same,  but  it  was  held  that  this 
court  was  without  Jurisdiction  unless  "a 
motion  has  been  made  in  the  court  below  to 
correct  the  taxation,  the  opinion  of  that 
court  bad  thereon,  and  the  motion  and  Judg- 
ment entered  of  record.  The  taxation  of 
costs  in  the  court  below  belongs  to  that 
court." 

See  Arnold  v.  State,  96  Tenn.  84,  33  S. 
W.  723;  Clark  v.  Stull,  1  Shannon's  Casesy 
660. 

It  will  be  observed  that  the  case  of  State 
V.  Goodbar  was  decided  after  the  passage 
of  the  act  of  1877,  which  enlarged  tbe  Juris- 
diction of  the  chancery  court,  and  yet  the 
rule  on  this  subject  announced  in  White- 
sides  V.  Rayle,  supra,  was  followed.  This 
line  of  cases  seems  to  have  settled  the  rule 
that  costs  are  incident  to  a  suit,  and,  if  il- 
legally or  Improperly  taxed,  a  motion  for 
correction  must  be  made  in  the  court  that 
had  jurisdiction  of  the  suit  This  rule  would 
seem  to  be  reinforced  when  we  consider  that 
the  examination  and  certification  of  bills  of 
costs  in  the  criminal  court  is  cmnmitted  la 
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the  first  instance  to  the  Attorney  General 
end  the  Judge  of  that  court  with  a  statutory 
power  lodged  In  the  Comptroller  of  the  State 
and  Judge  of  the  county  court  to  review  and 
correct  such  bills  of  cost  so  certified  before 
payment.  This  matter  having  been  especial- 
ly committed  to  the  Judge  and  Attorney  Gen- 
eral of  the  criminal  court,  and  there  being 
an  ample  statutory  remedy  for  the  correc- 
tion and  retaxation  of  costs  that  have  been 
Improperly  certified,  It  would  seem  clear  that 
no  such  Jurisdiction  should  be  exercised  by 
the  chancery  court 

See  Shannon's  Code,  |§  673-4954-7593- 
7594-7598. 

It  Is  argued,  however,  that  the  costs  here- 
in have  already  been  collected,  and  that  the 
statutory  remedy  embraced  In  the  actions  of 
the  Code  Just  cited  refer  to  the  correction 
of  costs  by  motion  for  retaxation  before  they 
are  paid.  .  It  is  said  In  reply  to  that,  that 
the  state  is  bound  to  avail  itself  of  its  stat- 
utory remedies  within  a  reasonable  time, 
and  it  is  also  argued  that,  even  If  costs  have 
been  paid,  they  may  be  retaxed  and  correct- 
ed and  caused  to  be  refunded,  even  at  a  sub- 
sequent term  of  the  court.  This  seems  to 
have  been  held  In  the  case  of  Williams' 
Lessee  v.  Henderson,  1  Overt.  424. 

It  is  insisted,  however,  by  the  Attorney 
General  that  the  Jurisdiction  of  such  a  suit 
may  be  elitertalned  by  the  chancery  court 
by  virtue  of  section  80,  c.  258,  p.  705,  Acts 
1903.  That  act  provides,  among  other  things, 
for  the  appointment  by  the  Comptroller  of 
three  revenue  agents  for  the  state,  and  de- 
fines their  duties.  The  particular  language 
.  of  the  statute  Invoked  in  this  case  Is  as  fol- 
lows, viz.: 

"They  shall  have  the  right  to  bring  suit 
by  motion  or  otherwise  against  any  delin- 
quent revenue  collector  or  officer  In  the  name 
of  the  state,  upon  order  of  the  Comptroller, 
or  upon  their  own  motion,  for  any  state, 
school,  or  county  revenues  collected  and  not 
reported  by  said  officials,  or  any  moneys, 
revenues,  costs,  or  fees  which  have  been 
wrongfully  certified,  received,  disbursed  or 
retained  by  said  official  or  any  moneys  or 
revenues  which  were  due  the  state  or 
county." 

In  addition  to  this  special  act,  it  is  said  on 
behalf  of  the  state  that  the  bill  may  be  re- 
tained under  the  inherent  Jurisdiction  of  the 
chancery  court  to  correct  mistakes  of  fact 
or  to  recover  money  procured  to  be  paid 
through  fraud  of  the  defendant.  The  theory 
of  the  state  la  that  the  bulk  of  this  money 
was  paid  by  the  Comptroller  of  the  state  un- 
der a  misapprehension  that  a  Judgment  had 
been  pronoimced  against  the  state  on  a  re- 
turn of  nulla  bona  against  the  defendants, 
and,  further,  that  there  were  Items  embraced 
in  said  bills  of  cost  which  had  been  thereto- 
fore paid,  and  other  items  for  which  the 
state  was  not  liable  under  the  provisions  of 
the  Jarvis  law.  So  far  as  the  act  of  1903 
is  concerned,  It  does  not  purport  to  confer 


any  new  Jurisdiction  on  the  chancery  court. 
It  simply  confers  upon  the  revenue  commis- 
sioners the,  power  to  bring  suit  to  recover 
delinquent  revenue  and  to  recover  costs  0- 
Jegally  collected,  by  motion  or  otherwise.  It 
cannot  be  supposed  that  the  Legislature  in- 
tended by  the  use  of  the  word  "otherwise" 
to  confer  a  Jurisdiction  on  the  chancery 
court  which  had  been  uniformly  denied  by 
the  decisions  of  this  court.  Nor  is  this  a 
case  In  which  the  Jurisdiction  of  the  chan- 
cery court  may  be  invoked  on  the  ground  of 
mistake  or  fraud,  or  to  prevent  multiplicity 
of  suits.  The  remedy  for  the  correction  of 
these  errors,  as  we  have  already  held.  Is  in 
the  criminal  court,  where  the  suits  were 
pending,  and  that  court  has  ample  Jarlsdic- 
tlon  to  correct,  these  bills  of  costs  for  mis- 
take or  fraud.  It  Is  not  necessary  that  this 
acknowledged  ground  of  equity  JnrlsdletioD 
should  be  Invoked  In  this  case,  since  the 
criminal  court  is  clothed  with  exclusive  Ju- 
risdiction to  retax  costs  and  to  pronounce 
Judgment  against  the  clerk  and  others  for 
costs  improperly  or  illegally  taxed  and  col- 
lected. Nor  do  we  think  a  bill  In  equity  Is 
necessary  to  prevent  a  multiplicity  of  suits; 
since  the  questions  presented  might  be  set- 
tled by  motion  In  a  few  cases  In  the  criminal 
court. 

The  proper  practice  would  be  to  file  a  pe- 
tition against  the  clerk  and  his  sureties  in 
the  criminal  court,  under  section  80,  c.  25S. 
p.  705,  Acts  1903,  for  an  account  and  relaxa- 
tion of  all  costs  alleged  to  have  been  Illegal- 
ly collected. 

We  next  proceed  to  notice  the  assignment 
of  error  filed  on  behalf  of  defendants  to  the 
action  of  the  chancellor.  The  chancellor, 
as  already  stated, .  pronounced  a  decree 
against  the  defendants  for  the  sum  of  4^,- 
332.25  for  certain  state  fines,  costs,  and  At- 
torney General's  fees.    The  chancellor  held: 

"That  the  defendant  Jerome  B.  Richards 
collected  and  paid  over  to  the  county  trus- 
tee, under  order  of  the  chalrmsoi  of  the 
county  court,  certain  sums,  aggregating  $2,- 
332.25,  which  had  been  collected  on  account 
of  fines,  costs,  and  Attorney  General  fees 
which  should  have  been  paid  over  to  the 
Comptroller  of  the  State  Instead  of  the  trus- 
tee; that  the  payment  by  the  clerk  to  tlie 
trustee  was  made  In  good  faith,  and,  while 
the  trustee  Is  liable  for  the  amount  to  the 
state,  the  court  la  of  the  opinion  that  the 
defendant  Is  primarily  liable  therefor." 

We  are  of  opinion  that  this  matter  should 
also  have  been  submitted  to  the  criminal 
court  and  may  be  embraced  in  any  petition 
which  the  complainants  may  see  proper  to 
file  in  the  criminal  court  for  the  retaxation 
of  the  costs  iHvolved  therein.  In  a  word, 
the  demurrer  to  the  whole  bill  Is  sustained 
for  want  of  Jurisdiction  In  the  chancery 
court  to  adjudicate  the  matters  presented 
by  the  bill.  It  follows,  therefore,  that  the 
decree  of  the  chancellor  against  the  clerk 
and  his  sureties  for  the  sum  of  $2,332.50  for 
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certain  state  fines,  costs,  and  Attorney  Gen- 
eral fees  l8  reversed,  and  the  entire  bill  will 
be  dismissed,  but  without  prejudice  to  pre- 
sent all  the  matters  embraced  In  the  bill  by 
potitlon  or  motion  to  the  criminal  court 
The  other  matters  of  demurrer  are  not  ad- 
judicated. 


SCHOOLFIBLD  ▼.  OOGDELI*  et  al. 
(Supreme  Court  of  Tennessee.    Sept.  30,  1908.) 

1.  MoBTOAOES  (§  418*)— Compelling  Fobeclo- 

SUBE— RlOHTS   OF  CBEDITOB. 

A  judgment  creditor  npon  a  retam  of  nulla 
bona  can  by  bill  have  a  matured  mortgage  upon 
the  debtor's  land  foreclosed  without  the  mort- 
gagee's consent,  and  have  the  surplus  proceeds 
applied  to  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  i  123»;   Dec.  Dig.  §  418.*] 

2.  MOBTQAOES  (I  418*)— COMPELLINO  POBECLO- 

8UBE— Supplemental  Bill— Right  to  File 

— Delat. 

On  a  bill  to  foreclose  liens  that  surplus 
proceeds  might  be  subjected  to  complainant's 
claim,  leave  to  file  an  amended  and  supplenient- 
nl  bill  showing  the  existence  of  other  liens 
wlien  the  original  bill  was  filed,  and  seel^ing 
to  make  the  lienors  parties,  was  properly  re- 
fused, where  leave  was  aslced  over  two  years 
after  the  original  bill  was  filed  and  after  a 
master's  report  of  the  incumbrances  existing 
when  the  original  bill  was  filed,  and  after  a 
sale  under  the  first  mortgage  was  directed. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  1239 ;   Dec.  Dig.  I  418.*] 

3.  MOBTGAGES  (g  418*)- COMPELLING  FoBECLO- 

8UBE— Supplemental  Bill— Right  to  File. 
On  a  bill  to  foreclose  liens  that  the  surplus 
proceeds  might  be  subjected  to  complainant's 
claim,  leave  to  file  an  amended  and  supplemental 
bill,  showing  the  existence  of  other  liens  when 
the  original  bill  was  filed,  and  seeking  to  make 
the  lienors  parties,  was  properly  refused  where 
the  filing  would  have  stirred  up  fresh  litiga- 
tion which  would  have  dele^yed  and  embarrassed 
prior  mortgagees  in  collecting  their  debts. 

lEd.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  123&;    Dec.  Dig.  i  418.*] 

4.  HOBTGAGES  ({  186*)— FOBECLOBUBE— PBIOB- 
ITIES. 

Where,  on  a  bill  to  foreclose  liens  that  the 
Furplus  proceeds  might  he  subjected  to  com- 
plainant's claim,  it  appeared  that  the  owner's 
grantor  was  to  pay  prior  mortgages  out  of  the 
purchase  money,  and  that  the  parchase-monejir 
note  had  never  been  paid,  in  fixing  the  priori- 
ties, it  was  proper  not  to  deduct  from  the  gran- 
tor's claim  the  amount  of  such  mortgages. 

fEd.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  S  455;   Dec  Dig.  g  18(5.*] 

5.  MOBTGAGES  (S  418*)— RECEIVEBSHIP— RENTS 

— Right  to. 

That  on  a  bill  to  foreclose  liens  that  the 
snrplus  proceeds  might  be  subjected  to  complain- 
ant s  claim  a  receiver  was  appointed  and  rents 
impounded  at  complainant's  instance  does  not 
give  him  priority  in  subjecting  them  to  his  debt ; 
he  having  no  lien  on  the  property. 

[Bd.  Note.— For  other  eases,  see  Mortgages, 
Cent.  Dig.  i  1239 ;   Dec.  Dig.  S  418.*] 

c.  mobtgages  (§  548*)— foeeclosube— rents 
— Right  to. 

On  a  bill  to  foreclose  liens  that  the  surplus 
proceeds  might  be  applied  to  complainant's 
claim,  the  rents  were  properly  apportioned 
among  the  several   lien  creditors   according  to 


their  priorities,  a  subsequent  mortgagee  not  be- 
ing entitled  to  them  where  his  trustee  did  not 
take  possession  of  the  land,  and  the  deed  of 
trust  did  not  iiermit  the  trustee  to  collect  the 
rents. 

[Ea.  Note.— For  other  cas^s,  see  Mortgages, 
Cent.  Dig.  i  1566 ;   Dec.  Dig.  f  548.*] 

7.   MOBTOAOES  (J  176*)  —  PBIOB  MOBTGAGES  — 

Notice  to  Tbubtkb— Effect. 

Notice  to  a  mortgagee   trustee  of  a  prior 
unrecorded  mortgage  is  notice  to  his  principal. 

[E3d.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  425 ;    Dec.  Dig.  $  176.*] 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty;  F.  H.  Helskell,  Chancellor. 

Bill  by  A.  A.  Schoolfleld  against  Elizabeth 
Cogdeil  and  others.  From  the  decree,  com- 
plainant and  defendant  L.  L.  Pearson  appeal, 
and  defendant  F.  0.  Demuth  assigns  error. 
Affirmed. 

Carroll  &  McKellar  and  Hubert  Fisher,  for 
complainant.  R.  M.  Heath  and  Henry  Craft, 
for  defendants. 


MteALISTER,  J.  The  original  bill  herein 
was  filed  on  the  11th  of  June,  1905,  for  the 
purpose  of  rescinding  a  contract  for  the  sale 
of  a  half  interest  In  the  growing  timber  on 
what  is  known  as  the  "Pearson  tract"  of  land 
on  the  ground  of  fraud.  The  bill  alleged 
that  W.  B.  Cogdeil  had  pointed  out  timber  as 
being  on  the  land  bought  of  Pearson  which 
was  not  thereon,  and  that  Schoolfleld  has 
paid  $1,000.  He  further  alleged  that  L.  I> 
Pearson  had  a  Hen  on  the  land  for  about  $7,- 
000  purchase  money  which  would  be  due 
some  time  In  December,  1905,  and  that  a 
deed  of  trust  had  been  given  to  secure  the 
same.  It  was  stated  in  the  bill  that  various 
incumbrances  which  were  enumerated  were 
still  outstanding  against  the  property.  It 
was  claimed  therein  that  Schoolfleld  was  en- 
titled to  a  rescission  of  the  contract  and  to 
a  lien  on  the  land  for  the  return  of  $1,000 
which  he  had  paid  to  Cogdeil.  Complainant 
also  asked  for  a  decree  foreclosing  ail  the 
Hens  upon  the  aforementioned  property, 
and  to  hare  the  proceeds  of  sale  applied  in 
discharge  of  the  indebtedness  owing  by  the 
defendants  In  order  of  priority.  It  was  stat- 
ed in  tlie  bill  that  the  corpus  of  the  property 
is  not  sufficient  to  pay  the  entire  indebtedness 
due,  and  that  complainant  is  entitled  to  the 
appointment  of  a  receiver  to  take  charge  of 
and  rent  out  the  property  pendente  lite,  and 
to  Impound  the  rents  and  property.  The 
chancellor  on  the  pleadings  and  proof  pro- 
nounced a  decree  In  favor  of  the  complain- 
ant, Schoolfleld,  and  against  the  defendants 
W.  E.  Cogdeil  and  Elizabeth  Cogdeil  for  the 
sum  of  $1,060,  but  held  that  no  Hen  existed 
in  favor  of  the  complainant  for  satisfaction 
of  this  judgment  on  the  land  purchased  b.v 
L.  li.  Pearson  of  the  defendants.  The  bUl, 
as  already  stated,  averred  the  insolvency  of 
Cogdeil  and  wife,  and  sought,  among  other 
things,  a  foreclosure  of  all  the  Hens  upon  the 


*For  otlior  cases  see  soma  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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property  known  as  the  "Pearson  Tract"  A 
receiver  was  appointed,  who  was  directed  to 
rent  out  the  Pearson  tract  and  collect  the 
rent  The  land  was  rented  ont  by  the  recelv- 
•er  for  the  year  1906,  and  rents  were  collected 
by  blm  approximating  |750  on  that  year.  It 
is  also  shown  that  1400  Is  In  the  hands  of  the 
receiver  arising  out  of  the  rents  for  1905. 
It  appears  that  while  the  Pearson  land  was 
in  the  custody  of  the  court  through  its  receiv- 
er, R.  M.  Heath,  trustee  in  the  Pearson  mort- 
gage, at  the  Instance  of  Pearson,  sold  the 
land,  comprising  about  653  acres,  and  it  was 
purchased  by  Pearson.  Pearson  thereafter 
filed  a  petition,  claiming  the  rents  In  the 
bands  of  the  receiver  upon  the  theory  that 
the  rents  were  collected  after  his  purchase. 
The  chancellor  further  decreed  that  the  costs 
of  the  receivership  and  other  costs  were  pay- 
able out  of  the  rents,  and  directed  that  the 
residue  be  paid  over  to  said  Pearson.  As  al- 
ready stated,  the  chancellor  denied  the  right 
of  the  complainant  to  the  lien  on  the  land  or 
any  part  of  it  and  also  decreed  that  he  was 
not  entitled  to  any  portion  of  the  rents. 
This  decree  was  pronounced  on  March  19, 
1907,  and,  from  so  much  of  tb6  decree  as  de- 
nied complainant  a  lien  on  the  land  and  any 
portion  of  the  rents  impounded  by  him,  com- 
plainant appealed  to  the  Supreme  Court,  and 
assigned  the  following  errors: 

"(1)  In  not  affirming  that  he  was  entitled 
to  a  lien  upon  the  land  upon  granting  a  re- 
scission of  the  c(mtract 

"(2)  That  it  was  error  not  to  have  ordered 
a  reference  to  ascertain  the  amount  of  the 
outstanding  debts  secured  by  the  several 
mortgages  described,  and,  after  Judicially  as- 
certaining the  several  amounts,  to  have  de- 
creed a  sale  of  the  several  tracts  of  land  pur- 
suant to  the  prayer  of  the  bill  and  In  accord- 
ance with  the  practice  of  the  court  of  chan- 
cery to  have  adjudged  the  priorities  among 
the  lienors;    and 

"(3)  In  not  affirming  that  the  rents  accru- 
ing subsequent  to  the  appointment  of  the  re- 
ceiver were  applicable  to  the  debt  of  the 
appellant  against  Cogdell  and  so  decreeing." 

This  court  at  the  April  term,  1907,  entered 
the  following  decree  on  the  errors  assigned, 
viz.: 

"(1)  That  the  sale  of  the  lands  described  In 
the  original  bill  of  A.  A.  Schoolfleld  v.  Eliza- 
beth Cogdell  and  Others,  by  R.  M.  Heath  as 
trustee.  In  a  conveyance  made  to  him  In  said 
lands  for  the  benefit  of  K  L.  Pearson,  is  null 
and  void,  the  said  lands  being  at  the  time 
of  the  sale  made  without  the  permission  of 
the  court,  and  the  decree  of  the  chancellor  ap- 
proving said  sale  and  refusing  said  land  to 
be  sold  In  these  causes  is  hereby  reversed. 

"(2)  That  these  causes  be  remanded  to  the 
chancery  court  of  Shelby  county,  and  that 
the  amounts  of  the  several  incumbrances  up- 
on said  land  existing  at  the  time  the  bill  of 
A.  A.  Schoolfleld  was  filed  be  ascertained  by 
a  proper  reference  or  otherwise,  that  the 
said  lands  then  be  sold  under  a  proper  de- 


cree to  be  entered  In  said  court  for  that  par- 
pose,  and  that  ont  of  the  proceeds  of  said 
sale  the  said  several  Incumbrances  upon  said 
lands  be  paid  in  the  order  of  their  priority, 
to  be  decreed  by  the  chancellor,  and,  if  a  sur- 
plus remain,  that  the  same  be  ai^lied  to  tlie 
satisfaction  of  the  decree  granted  In  said 
court  in  favor  of  A.  A.  Schoolfield  and  against 
Elizabeth  Cogdell  and  W.  E.  Cogdell. 

"(3)  That  the  decree  of  the  chancellor  dis- 
posing of  the  rents  of  the  said  lands  while  Id 
the  custody  of  the  court  In  these  causes  be 
reversed,  and  that  he  make  such  proper  dis- 
position of  the  same  In  payment  of  the  costs 
of  these  causes  and  the  liabilities  of  the  de- 
fendants, W.  B.  and  Elizabeth  Cogdell.  as 
may  be  meet  and. proper  under  the  adjudica- 
tions of  this  court  and  the  equities  and  rights 
of  the  parties  In  such  cases,  except  that  no 
part  of  the  rents  of  1906  will  be  applied  to 
the  paym«it  of  the  oompensatl(m  of  the  re- 
ceiver for  1905. 

"(4)  In  all  other  respects  the  decrees  of  the 
chancellor  are  affirmed. 

"(5)  The  defendant  L.  Ij.  Pearson  will  pay 
all  the  costs  of  this  appeal  for  which  execu- 
tion win  issue  against  him  and  G.  H.  GU- 
ham,  security  on  bis  bond  for  the  prosecu- 
tion of  his  appeal." 

On  June  14,  1907,  after  the  remandment  of 
the  cause  to  the  chancery  court  of  Shelby 
county,  a  decree  of  reference  was  entered  by 
counsel  for  the  complainant  directing  tbe 
master  "to  ascertain  and  report  the  amounts 
due  upon  tbe  several  Incumbrances  upon  the 
said  land,  all  of  which  are  set  forth  in  the 
pleadings  herein,  and  report  the  same  to  the 
court" 

It  seems,  however,  that  no  steps  were  ta- 
ken to  execute  this  order  of  reference,  and  on 
September  2,  1907,  L.  L.  Pearson  applied  to 
the  chancery  court  for  permission  to  sell  un- 
der his  deed  of  trust  Accordingly  a  decree 
was  entered  September  2,  1007,  alk>wing  such 
a  sale  to  be  made,  and  appointing  R.  M. 
Heath  special  commissioner  to  make  It  The 
decree,  however,  recites: 

"The  clerk  and  master  will  execute  tbe 
reference  hereinbefore  ordered,  but  the  sale 
allowed  and  directed  will  not  be  delayed  or 
suspended  by  the  said  reference,  as  each  may 
proceed  independently  of  the  other,  and  all 
rights  will  be  hereinafter  adjusted  by  proper 
decrees." 

It  appears  that  a  sale  of  tbe  land  was 
made  by  R.  M.  Heath,  special  commissioner, 
October  15,  1907,  to  L.  L.  Pearson,  for  $1,000 
and  reported  to  the  court  October  29.  1907. 
On  January  7,  1908,  the  clerk  and  master  fil- 
ed his  report  under  the  order  of  reference 
made  June  14,  1907,  showing  the  folk>wlng 
debts  and  incumbrances,  as  well  as  the  order 
of  priorities,  viz.: 

Sarah   Rickett |1.56S  OO 

Goodman   Bros 2,243  00 

L.  L.  Pearson 7,105  00 

F.  O.  Demuth 1,063  65 

Mrs.  F.  P.  Haberllng 648  SO 

A.  A.  Schoolfield 1,110  00 
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The  Clerk  and  master  also  mentioned  a 
trust  deed  to  R.  M.  Heatb  and  Geo.  H.  Gll- 
bam,  trustees,  to  secure  L.  L.  Pearson  the 
sum  of  |T00,  saying  It  was  dated  and  record- 
ed after  the  Schoolfleld  bill  was  filed,  and  for 
that  reason  was  not  Included  In  the  Incum- 
brances reported.  The  clerk  and  master  also 
reported  that  L.  L.  Pearson  was  liable  for 
the  Sarah  Rlckett  and  Goodman  Bros,  debt 
Tlie  case  coming  on  to  be  heard,  the  chancel- 
lor In  memorandum  opinion  held: 

"(1)  That  Mabel  Haines  (meaning  Mabel 
Haines  Francis)  could  file  her  petition,  aud 
have  It  reported  on  instanter. 

"(2)  The  deed  of  trust  securing  F.  O.  De- 
mnth  was  held  inferior  to  the  deed  of  trust 
securing  L.  L.  Pearson. 

"(3)  The  Rlckett  and  Goodman  Bros,  deeds 
of  trust  were  held  to  be  superior  to  L.  L. 
Pearson's  deeds  of  trust 

"(4)  The  rents  In  the  hands  of  the  receiv- 
er, less  compensation  of  the  receiver,  will  be 
applied  on  claims  according  to  priority  like 
proceeds  of  laud.  Pearson  will  account  In 
same  way  for  rent  of  1907. 

"(5)  The  report  of  the  clerk  and  master, 
except  as  Indicated  In  memorandum  opinion, 
was  to  be  confirmed, 

"(6)  The  sale  made  by  B.  M.  Heath,  spe- 
cial commissioner,  wUI  be  set  aside  and  a 
sale  ordered  free  from  debts — that  Is,  to 
satisfy  all  claims  according  to  priority — R. 
M.  Heath  to  be  again  appointed  special  com- 
missioner to  make  the  Bal& 

"(7)  There  is  no  necessity  for  the  amend- 
ed and  supplemental  bill  of  Schoolfleld^  and 
the  application  to  file  same  Is  denied." 

A  decree  was  accordingly  entered  March 
SO.  1908,  setting  aside  the  sale  by  R.  M. 
Heatb,  commissioner,  made  October  15,  1907, 
"as  the  reference  had  not  been  executed  at 
the  time  such  sale  was  made."  The  decree 
reappointed  R.  M.  Heath  special  commission- 
er, and  directed  him  to  again  sell  the  land 
for  cash.  The  decree  of  the  chancellor  fixed 
the  order  of  priority  of  the  respective  Incum- 
brances as  fixed  by  the  clerk  and  master, 
wblcb  have  already  been  stated.  This  de- 
cree further  stated  that  W.  B.  Cogdell  claim- 
ed that  the  debt  secured  by  the  A.  B.  Pitt- 
man  deed  of  trust  bad  been  paid,  but  that 
Mabel  Haines  Francis  claimed  such  debt 
was  still  due  her,  and  that  neither  Mabel 
Haines  Francis  nor  A.  B.  Plttman,  trustee, 
were  parties  to  the  mit,  and  that  said  Ma- 
bel Haines  Francis  had  withdrawn  her  ap- 
plication to  file  a  petition.  It  is  further  stat- 
ed in  this  decree  that  the  Walter  A.  Woods 
Mowing  &  Reaping  Ciompany  in  their  bill 
claimed  a  right  to  subject  the  land  to  two 
Judgments  of  $471.44  and  $240.89,  respective- 
ly, but  that  such  company  was  not  a  party 
to  the  suit  herein.  The  decree  further  held 
that  none  of  the  beneficiaries  or  trustees  in 
the  Sarah  Rlckett  trust  deed,  Goodman 
Bros,  trust  deed,  or  A  B.  Plttman  trust 
deed  were  parties  to  this  litigation.    It  was 


further  held  that  A.  A.  Schoolfleld's  applica- 
tion to  file  an  amended  and  supplemental 
bill,  "If  ever  proper,  was  made  too  late. 
The  same  was  not  contemplated  by  the  Su- 
preme Court  of  Tennessee,  and  the  results 
aimed  at  have  been  accomplished  by  the  ref- 
erence herein."  The  decree  further  held  that 
the  trust  deed  securing  F.  C.  Demuth  was 
held  to  be  secondary  to  the  deed  of  trust  se- 
curing $7,105  to  L.  L.  Pearson.  The  decree 
directed  the  special  commissioner  in  selling 
the  land  to  announce  at  the  sale  the  order  of 
priority  of  the  six  specified  claims  aggregat- 
ing $13,63&45.  It  was  further  decreed  that, 
if  L.  L.  Pearson  became  a  purchaser  at  such 
sale,  he  was  not  to  be  required  to  pay  any 
cash  unless  his  bid  was  greater  than  the 
amount  of  his  claim,  $7,105,  except  such  cash 
necessary  to  pay  proper  costs  of  sale.  The 
$7,105  could  be  used  in  discharging  purchase 
money;  Pearson  assuming  payment  of  the 
Sarah  Rlckett  debt  of  $1,568  and  the  Good- 
man Bros,  debt  of  $2,243.  It  was  further  de- 
creed that  while  the  Ck)gdells  owed  L.  L. 
Pearson  $810  and  $700  in  addition  to  the  $7,- 
105,  Pearson  could  not  use  such  debt  as  a 
part  of  the  purchase  money  of  the  land  if 
bought  by  him. 

It  was  further  decreed  that  any  purchaser 
of  the  land  would  have  to  take  same  subject 
to  the  rights  of  Mabel  Haines  Francis  claim- 
ing under  the  A.  B.  Plttman  trust  and  to 
the  rights  of  the  W.  A  Wood  Mowing  & 
Reaping  Company,  if  such  parties  had  any 
rights.  The  decree  held  that  such  parties 
were  not  parties  hereto,  and  that  their  claims 
which  were  contested  could  not  be  determin- 
ed herein.  The  decree  further  held  that  the 
rents  of  1906  in  the  hands  of  the  receiver 
and  the  rents  of  1007  collected  by  L.  L. 
Pearson  "will  be  treated  as  a  fund  to  pay 
debts  of  W.  B.  Cogdell  and  Elizabeth  Cog- 
dell, and  will  be  applied  to  payment  of  such 
debts  provided  for  in  this  decree.  Sucb 
rents,  however,  will  not  be  used  in  discharg- 
ing the  Sarah  Rlckett  debt  and  Goodman 
Bros,  debt  as  such  debts  will  have  to  be- 
assumed  by  any  purchaser  of  the  lands. 
Such  rents  will  be  used  in  discharging  any- 
thing that  may  remain  due  on  L.  Li.  Pear- 
son's $7,105,  and  after  sale  made  as  ordered,, 
and  any  surplus  may  be  used  In  paying  suc- 
cessively and  according  to  priority  F.  B.  De- 
muth, Mrs.  F.  B.  Haberliug,  and  A  A. 
Schoolfleld.  The  proper  compensation  of  the 
receiver  will  be  first  deducted  out  of  the 
rents  in  his  hands." 

It.  L.  Pearson  excepted  to  all  the  parts  of 
the  decree  setting  aside  the  sale  made  to  him 
made  October  15,  1907,  and  decreeing  that 
the  rents  of  1906  and  1907  should  be  used  in 
paying  debts  as  decreed.  He  claimed  that 
the  sale  of  October  15,  1907,  should  be  con- 
firmed, and  the  rents  of  1006  and  1907  be  ad- 
Judged  to  belong  to  him  to  be  applied  on  the 
debts  of  $810  and  $700  and  $80  due  him  from 
the  Cogdells.    The  said  L.  L.  Pearson  then 


Digitized  by 


Google 


378 


113  SOUTHWESTERN  RBPOBTBB. 


CTenn. 


prayed  an  appeal  from  such  parts  of  said 
decree  and  from  that  part  of  the  decree 
charging  him  with  costs  to  the  next  term  of 
the  Supreme  Court,  which  was  granted. 

A.  A.  Scboolfleld  also  appealed  from  the 
foregoing  decree,  as  well  as  from  the  order 
denying  him  the  right  to  file  an  amended  and 
supplemental  bill,  and  that  part  of  the  decree 
applying  to  the  rents  and  profits,  and  ad- 
Judging  costs  against  him.  F.  C.  Demuth 
has  also  sued  out  a  writ  of  error.  The  as- 
signments of  error  filed  on  behalf  of  A.  A. 
Schoolfield  are  as  follows: 

"(1)  The  chancellor  erred  In  declining  to 
permit  the  amended-  and  supplemental  bill 
to  be  filed  by  the  plaintiff  in  order  to  bring 
before  the  court  the  parties  owning  the 
mortgage  debts  secured  by  the  incumbrances 
upon  the  property  anterior  to  the  Pearson 
title. 

"(2)  The  chancellor  erred  in  decreeing  a 
sale  of  the  property  under  the  Pearson  mort- 
gage. 

"(3)  The  chancellor  erred  in  not  charging 
the  defendant  Leland  L.  Pearson  with 

"First  The  rents  which  he  received  while 
a  mortgagee  in  possession  under  a  void  sale. 

"Second.  With  the  prior  Incumbrances  to 
the  amount  of  the  Indebtedness  (a)  to  Sarah 
Rlckett;  (b)  to  Goodman  Bros.;  (c)  the  in- 
debtedness due  to  the  Walter  A.  Wood  Mow- 
ing &  Reaping  Company. 

"(4)  The  chancellor  erred  In  not  applying 
the  rents  in  the  hands  of  the  receiver  to  the 
indebtedness  due  to  the  complainant. 

"(5)  The  chancellor  erred  in  taxing  the 
plaintiff  with  any  costs  conditional  or  oth- 
erwise." 

The  first  assignment  of  error  Is  based  up- 
on the  refusal  of  the  chancellor  to  permit 
complainant  to  file  an  ^mended  and  supple- 
mental bUl  to  bring  Into  the  record  the  in- 
cumbrances upon  the  property  that  were 
prior  to  the  title  of  the  defendant  Leland  L. 
Pearson,  who  had  conveyed  the  property  to 
Elizabeth  Cogdell  under  a  warranty  deed. 
It  Is  said  that  the  filing  of  an  amended  and 
supplemental  bill  was  absolutely  necessary 
in  order  to  ascertain  the  surplus  in  the  prop- 
erty and  subject  it  to  the  payment  of  com- 
plainant's debt.  It  is  said  that,  although 
prior  lienors  might  object  to  the  foreclosure 
of  their  liens  before  they  were  matured,  yet 
It  nevertheless  was  a  proper  proceeding  to 
bring  them  before  the  court—citing  Cloud  v. 
HamUton,  3  Yerg.  81. 

The  rule  Is  well  settled  In  this  state  that  a 
Judgment  creditor  upon  a  return  of  nulla 
bona  has  the  right  by  a  bill  In  chancery  to 
have  a  mortgage  upon  the  land  of  the  judg- 
ment debtor  which  has  matured  foreclosed, 
and,  without  the  consent  of  the  mortgagee, 
to  have  the  land  sold,  and  the  proceeds  ap- 
plied, first,  to  the  payment  of  the  mort- 
gage debt,  and  the  surplus  to  his  judgment. 
Fulghum  v.  M.  C.  Cotton,  6  Lea,  590; 
Craigmiles  ▼.  Hays,  7  Lea,  724;    Schultz  v. 


Blackford,  9  Lea,  434;  Wessel  v.  Brown,  10 
Lea,  705;  Bridges  v.  Cooper,  98  Tenn.  3W, 
39  S.  W.  723;  McClurg  v.  McSpadden,  101 
Tenn.  436,  47  S.  W.  698. 

While  the  complainant  had  no  lien  on  the 
land  involved  in  this  controversy,  neverthe- 
less, as  a  Judgment  creditor  he  was  entitled 
under  the  well-settled  practice  to  bring  before 
the  court  all  lienors  holding  Incumbram-ps 
prior  to  the  Pearson  mortgage,  and  as  to  all 
such  matured  mortgages  to  have  a  foreclosure 
and  sale  of  the  property  with  a  view  of 
reaching  any  surplus  arising  therefrom  after 
the  satisfaction  of  the  mortgage  Indebtedness 
according  to  priorities.  This  principle  was 
applied  on  the  former  hearing  of  this  ease 
in  this  court,  and  It  was  decreed: 

"That  these  causes  be  remanded  to  the 
chancery  court  of  Shelby  county  and  the 
amounts  of  the  several  Incumbrances  on  said 
lands  existing  at  the  time  the  bill  of  A.  A. 
Scboolfleld  was  filed  be  ascertained  by  proper 
reference  or  otherwise." 

The  original  bill  herein  was  filed  June  15. 
1905,  and  stated  a  number  of  mortgages  out- 
standing on  this  property  and  made  the 
trustees  parties  defendant  and  in  some  In- 
stances brought  the  mortgagees  before  the 
court  After  the  remandment  of  the  cause  by 
this  court  on  May  28,  1907,  the  complainant 
on  the  15th  of  October,  1907,  made  applica- 
tion to  the  chancellor  to  file  an  amended  and 
supplemental  bill  bringing  before  the  court 
not  only  the  incumbrancers  whose  mortgages, 
deeds  of  trust,  and  liens  were  shown  in  the 
original  bill,  but  alleging  the  existence  of 
other  mortgages  and  liens  at  the  date  of  the 
filing  of  the  original  bill  and  seeking  to  make 
such  lienors  parties  defendant.  In  some  in- 
stances the  Hens  of  those  incumbrancers  were 
claimed  to  have  been  paid  and  settled,  and 
as  to  them  the  amended  and  supplemental 
bill  would  have  precipitated  fresh  litigation. 
As  already  seen,  this  amended  bill  was  not 
sought  to  be  filed  until  more  than  two  year? 
had  elapsed  since  the  filing  of  the  original 
bill,  nor  was  it  presented  in  the  chancery 
court  until  more  than  four  months  after  the 
remandment  by  this  court  and  not  until  the 
chancellor  had  ordered  a  reference  and  a  r*>- 
port  had  been  made  of  the  Incumbrances 
on  the  land  in  controversy  in  existence  at 
the  date  of  the  filing  of  the  original  bill 
Indeed,  the  application  to  file  the  amended 
and  supplemental  bill  was  not  made  until 
the  chancellor  had  pronounced  a  decree  on 
the  15th  of  October,  1907,  directing  R.  M. 
Heath  as  special  commissioner  to  sell  the 
land  under  the  first  mortgage.  We  are  there- 
fore of  the  opinion  that  the  chancellor  priijv- 
erly  refused  the  application  of  complainant 
to  file  an  amended  and  supplemental  bill,  be- 
cause, first  of  the  great  delay  in  presenting 
It;  secondly,  it  was  calculated  to  stir  op 
fresh  litigation  as  to  contested  claims  of  F. 
C.  Demuth,  the  Wood  Mowing  &  Reaping 
Company,  and  Mabel   Haines  Francis,   and 
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thus  delay  and  embarrass  prior  mortgagees 
In  the  collection  of  their  debts.  In  Fulghum 
V.  Cotton,  supra.  It  was  said : 

"While  we  are  of  opinion  that  the  mort- 
gagee can  have  no  just  ground  of  complaint 
at  a  decree  of  sale  after  the  maturity  of  the 
mortgage  and  In  accordance  with  Its  terms, 
yet  whether  he  shall  be  delayed  and  prevent- 
ed from  selling  Is  a  wholly  different  question. 
It  would  be  manifestly  unjust  where  a  mort- 
gagee Is  secured  by  a  prior  mortgage,  as  to 
which  no  dispute  exists  between  him  and 
the  mortgagor,  that  the  former  shall  be  de- 
layed in  his  remedy  by  litigation  between  the 
mortgagor  and  other  creditors  as  to  which  he 
has  no  interest.  We  should  say  that  In  gen- 
eral the  mortgagee  ought  not  to  be  thus  de- 
layed and  embarrassed,  but  should  be  allowed 
to  proceed  at  once  to  sale,  either  under  the 
power  of  bis  mortgage  or  by  decree,  leaving 
the  other  parties  to  litigate  over  the  proceeda 
*  •  *  We  think  a  mortgagee  would  have 
a  much  stronger  ground  to  complain  at  being 
thus  delayed  and  embarrassed  than  In  being 
forced  to  a  sale,"  etc. 

The  third  assignment  of  error  is  based  up- 
on the  action  of  the  chancellor  in  fixing  the 
amount  of  the  Pearson  mortgage,  and  in  dis- 
posing of  the  rents  that  Pearson  had  receiv- 
ed. The  chancellor  fixed  the  Pearson  incum- 
brance at  the  sum  of  $7,105,  with  Interest 
from  the  first  day  of  January.  It  Is  Insisted 
on  behalf  of  the  appellant  complainant  that 
the  Sarah  Rlckett  mortgage  due  January  1, 
1906,  amounting  to  the  sum  of  |1,668,  and 
the  Goodman  Bros,  mortgage,  amounting  to 
$2,243,  together  aggregating  the  sum  of  $3,- 
811,  should  be  deducted  from  the  Pearson 
debt,  for  the  reason  that  Pearson  undertook 
and  agreed  to  pay  off  these  incumbrances. 
This  subtraction  would  reduce  the  amount  of 
Pearson's  indebtedness  to  $3,294.  It  ap- 
pears from  the  bill  that  complainants  admit 
that  the  sum  of  $7,105  was  due  Pearson  on 
his  mortgage.  If  Pearson  assumed  the  pay- 
ment of  the  Sarah  Rlckett  and  Goodman 
Bros,  indebtedness,  it  is  also  shown  that  the 
Oogdells  were  to  pay  Pearson  the  sum  of  $7,- 
105,  the  purchase  money  of  said  land,  and 
out  of  that  purchase  money  Pearson  was  to 
pay  the  Sarah  Rlckett  and  Goodman  Bros. 
Indebtedness.  The  Cogdell  note  to  Pearson 
for  purchase  money  has  never  been  paid. 

The  fourth  assignment  of  error  is  that  the 
chancellor  erred  in  not  applying  the  rents  in 
the  bands  of  the  receiver  to  the  Indebtedness 
due  the  plaintiff.  When  this  cause  was  heard 
at  the  last  term,  the  decree  of  the  chancellor 
in  the  disposition  of  the  rents  was  reversed, 
and  it  was  ordered  that  he  make  such  proper 
disposition  of  the  same  In  payment  of  the 
costs  of  these  causes  and  the  liabilities  of  the 
defendants  W.  B.  and  Elizabeth  Cogdell  as 
may  be  meet  and  proper,  except  that  no  part 
of  the  rents  of  1908  will  be  applied  to  the 
payment  of  the  compensation  of  the  receiver 
for  190S.    On  the  last  bearing,  after  the  re- 


mandment  of  the  cause,  the  chancellor  de- 
creed: 

"That  the  rents  for  the  year  1906  In  the 
hands  of  the  receiver  and  the  rent  of  the 
same  lands  for  1907  collected  by  L.  L.  Pear- 
son win  be  treated  as  a  fund  to  pay  the  debts 
of  W.  B.  Cogdell  and  Elizabeth  Cogdell,  and 
will  be  applied  to  payment  of  such  debts 
provided  for  In  such  decree.  Such  rents  will 
not  be  used,  however.  In  discharging  the 
Sarah  Rlckett  $1,568  and  Goodman  Bros.  $2,- 
243  debts,  as  such  debts  will  have  to  be  as- 
simied  by  any  purchaser  of  the  lands.  Such 
rents  will  be  used  In  discharging  anything 
that  may  remain  due  on  L.  L.  Pearson's  $7,10.i 
debt  after  sale  made  as  ordered,  and  any 
surplus  be  used  in  paying  successively  ac- 
cording to  priority  F.  O,  Demuth,  Mrs.  E.  P. 
Haberllng,  and  A.  A.  Schoolfield." 

It  is  contended  that  the  chancellor  erred  In 
not  applying  the  rents  in  the  hands  of  the  re- 
ceiver to  the  Indebtedness  due  the  complain- 
ant, Schoolfield.  The  basis  of  this  contention  is 
that  the  receiver  was  appointed  and  the  rents 
impounded  at  the  Instance  of  the  appellant 
Schoolfield,  and  that,  therefore,  he  Is  entitled 
to  priority  In  subjecting  them  to  the  satis- 
faction of  his  debt.  We  do  not  concur  in 
this  contention.  The  complainant  had  no  Hen 
on  the  properly  Involved,  and  was  there- 
fore not  entitled  to  assert  a  prior  Hen  on 
the  rents  of  the  property.  An  examination 
of  our  cases  will  show  that  no  bill  has  been 
maintained  to  Impound  rents  and  subject 
them  to  the  satisfaction  of  the  Indebtedness 
of  a  single  contract  creditor  or  Judgment 
creditor  with  no  lien  on  the  specific  property. 

This  principle  is  illustrated  in  the  case  of 
Moore  V.  Knight,  6  Lea,  438,  which  was  a 
case  involving  the  vendor's  lien,  and  where 
rents  were  sought  to  be  subjected  to  the  sat- 
isfaction of  unpaid  purchase  money.  Said 
the  court: 

"The  true  ground  on  which  to  rest  the 
rights  of  the  vendor  are  that  he  lias  primari- 
ly the  security  of  the  land  for  the  payment 
of  his  debt  If  this  is  not  sufficient,  after 
failure  of  payment  by  the  vendee,  and  it  is 
shown,  either  by  allegation  in  the  original 
blU  or  during  the  litigation  to  enforce  the 
Hen  by  petition  or  application  to  the  court, 
verified  by  afiidavlt,  that  probably  the  prima- 
ry security  is  Insufficient,  then  when  he  has 
retained  the  legal  title  he  may  have  a  re- 
ceiver appointed  and  appropriate  the  rents 
to  the  payment  of  his  debt  as  an  incidental 
part  of  his  security." 

We  therefore  hold  that  appellant  School- 
field  is  not  entitled  to  priority  in  satisfac- 
tion of  his  claim  out  of  the  rents. 

It  Is  Insisted  on  the  appeal  of  Pearson  that 
he  is  entitled  to  have  these  rents  applied, 
not  to  the  debt  of  $7,105,  secured  by  the  Cog- 
dell deed  of  trust,  but  that  they  should  be 
applied  to  the  satisfaction  of  later  deeds  of 
trust  executed  by  the  Cogdells  to  secure  the 
$810,  $700,  and  $80  debts  due  to  Pearson  from 
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CogdelL  In  Cowan,  McClung  &  Co.  y.  GUI, 
11  Lea.  088,  the  following  general  rules  were 
recognized  as  governing  the  appropriation  of 
rents: 

"(1)  Ttiat  'a  trustee  boldiug  tbe  legal  title  to 
land  under  a  deed  of  trust  to  secure  creditors, 
but  not  In  possession,  is  not,  entitled  to  the 
rents,  nor  can  the  same  be  attached  by  the 
beneficiary  for  the  payment  of  his  debt' 

"(2)  That  'rents  accruing  after  execution 
of  the  mortgage,  and  before  sale,  in  absence 
of  contract  as  to  same  belong  to  mortgagor.' 

"(3)  That  in  Tennessee  the  mortgage  is  al- 
ways treated  as  a  mere  security  for  the  debt, 
and,  when  the  mortgagee  is  out  of  posses- 
sion, it  is  the  corpus  of  the  proper^,  not 
its  rents  and  profits,  which  constitute  the 
fund  for  the  satisfaction  of  the  debt 

"(4)  That  a  mortgagee  has  no  spedflc  lien 
upon  the  rents  and  profits  of  the  mortgage 
land,  unless  he  has  in  the  mortgage  stipulat- 
ed for  a  specific  pledge  of  them  as  part  of 
his   security." 

"(3)  'The  general  rule  is  that  the  mort- 
gagee as  against  the  mortgagor  in  posses- 
sion, or,  those  deriving  title  under  him  subse- 
quent to  mortgage,  is  not  entitled  to  a  re- 
ceiver of  rents  pendente  Ute.' " 

In  Lincoln  Savings  Bank  t.  Ewing,  12  Lea, 
598,  tbe  court  said: 

"In  this  state  it  has  been  invariably  held 
that  the  legal  title  to  the  property  conveyed 
rents  in  the  mortgagee,  and  he  is  entitled 
to  the  immediate  possession  unless  the  mort- 
gage otherwise  provides." 

In  Reed  Fertilizer  Company  t.  Thomas, 
07  Tenn.  481,  37  S.  W.  221,  it  was  said: 

"While  the  instrument  does  not  expressly 
state  who  shall  have  the  rents  of  the  real  es- 
tate during  the  two  years  delay,  yet  we  think 
a  fair  construction  of  the  instrument  Is  that 
these  rents  should  go  to  the  trustee  Just  as 
tbe  growing  crops  are  directed  to  go.  In  the 
absence  of  any  provision  for  possession,  it 
passes,  with  the  execution  of  the  instrument, 
to  the  grantee."  Reeves  ▼.  John,  95  Tenn, 
434,  32  S.  W.  312. 

"But  we  think  the  fair  and  proper  construc- 
tion of  this  instrument  is  that  the  subse- 
quently accruing  rents  during  the  two  years' 
delay  passed,  like  the  crops  then  growing, 
to  the  grantee,  the  grantor  remaining  in 
possession  as  the  tenant  of  the  trustee,  and 
responsible  to  him  for  tbe  rental  proceeds." 

Applying  these  general  principles  to  the 
facts  of  this  case,  it  appears  that  the  trus- 
tee of  Pearson  did  not  take  possession  of 
tbe  land  Involved  at  the  date  of  the  execution 
of  the  deed  of  trust  by  Cogdell  and  wife, 
and  that  being  so,  and  nothing  appearing  in 
the  instrument  indicating  an  Intention  to  per- 
mit the  trustee  to  collect  the  rents,  It  fol- 
lows that  the  rents  of  the  property  belonged 
to  the  mortgagor  or  grantor  Cogdell  and 
wife.  But  since  those  rents  have  been  im- 
pounded by  the  court  they  are  now  held  as  a 
fund  for  the  satisfaction  of  the  claims  of 
creditors  primarily  who  have  liens  on  the 


land.  The  chancellor  apportioned  these  rents 
among  these  several  lien  creditors  according 
to  priorltlep,  and  held  that  complainant 
Schoolfleld  should  not  participate  in  such 
rents  imtil  tbe  satisfaction  of  these  prior 
lienors.  We  think  there  was  no  error  in. 
this  disposition  of  the  rents  by  tbe  chancellor. 

We  have  considered  the  other  errors  assign- 
ed by  Pearson,  and  find  none  of  them  well 
taken. 

The  last  matter  to  be  noticed  comes  up  on 
the  writ  of  error  sued  out  on  behalf  of  F. 
C.  Demuth.  It  appears  that  on  December- 
21,  1904,  W.  E.  Cogdell  and  his  wife,  Eliza- 
beth Cogdell,  executed  a  deed  of  trust  to  G. 
H.  Gllham,  trustee,  which  was  filed  for  reg- 
istration December  22,  1904,  and  duly  record- 
ed. This  deed  of  trust  was  executed  to  se- 
cure tbe  payment  of  a  note  for  the  sum  of 
$900  due  F.  C.  Demuth  for  money  borrowed 
of  him  by  the  Cogdells.  The  Pearson  deed 
of  trust  executed  by  W.  B.  Cogdell  and  bis 
wife,  Elizabeth  Cogdell,  to  R.  M.  Heath  and 
G.  H.  Gilbam,  trustees,  to  secure  a  note  for 
$6,000  due  L.  L.  Pearson,  was  dated  Decem- 
ber 7,  1904,  and  was  not  filed  for  registra- 
tion until  January  25,  1905.  It  thus  appears 
that  tbe  trust  deed  in  favor  of  Pearson, 
though  executed  at  a  date  prior  to  the  execu- 
tion of  th6  trust  deed  made  to  secure  Demuth, 
was  not  filed  for  registration  until  tbe  De- 
muth deed  of  trust  had  been  recorded  for 
more  than  a  year.  The  chancellor  was  of 
opinion,  and  so  decreed,  that  tbe  Pearson 
deed  of  trust,  though  recorded  subsequently 
to  the  registration  of  the  Demuth  deed  of 
trust  was  entitled  to  priority,  for  the  reason 
that  George  H.  Gllham,  trustee  for  Demuth. 
had  notice  of  the  execution  of  the  Pearson 
deed  of  trust  when  he  became  trustee  for 
F.  C.  Demuth.  In  the  argument  submitted 
in  this  court  on  behalf  of  the  priority  of  the 
Demuth  mortgage  it  is  denied  that  Gll- 
ham had  any  knowledge  of  the  existence  of 
.the  trust  deed  to  secure  Pearson  prior  to 
tbe  execution  of  the  Demuth  deed  of  trust 
We  think  an  examination  of  the  deposition 
of  Giiham  will  show  that  he  had  knowledge 
of  the  unrecorded  mortgage  executed  by  Cog- 
dell and  wife  to  Pearson  before  the  $900  loan 
was  made  by  Demuth.  Moreover,  Gllham 
testified: 

"I  am  sure  at  the  time  I  gave  Mr.  Demuth 
all  the  information  I  had  regarding  the  title." 

W.  E.  Cogdell  also  tesUfled  that  F.  C. 
Demuth,  before  he  loaned  the  $900  debt  was 
informed  of  Pearson's  unrecorded  deed  of 
trust 

It  Is  certain  on  this  record  that  Geo.  H. 
Gllham,  trustee  for  F.  C.  Demuth,  ■wbea  he 
accepted  the  trusteeship  bad  notice  of  the 
existence  of  the  prior  unrecorded  mortgage 
of  L.  L.  Pearson.  It  was  held  in  Myers  v. 
Ross,  8  Head,  59: 

"If  *  *  •  the  agent  or  trustee  has  no- 
tice of  the  prior  Incumbrance  or  conveyance, 
it  is  notice  to  the  principal." 

In  that  case  notice  of  a  prior  Incumbrance- 
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bad  been  communicated  to  John  Netherland 
and  Chas.  J.  McKinney.  Netherland  and  Mc- 
Klnney  were  made  trustees  In  a  deed  of 
trust  securing  a  bank.    The  court  said: 

"They  [the  trustees]  no  doubt  believed  at 
the  time,  as  did  Ross  himself,  that  he  could 
in  a  short  time  adjust  the  debt  with  Myers; 
but  this  cannot  impair  the  legal  effect  of  the 
notice.  It  is  difficult  to  perceive  how  the 
beneficiary  in  a  deed  of  trust  can  claim  the 
advantage  of  Its  provisions  without  being 
effected  with  a  notice  to  the  trustees  of  a 
prior  incumbrance." 

The  authority  of  this  case  has  been  chal- 
lenged by  counsel,  and  we  are  earnestly  ask- 
■ed  to  overrule  it.  This  case  has  been  several 
times  dted  in  subsequent  cases,  and  espe- 
-cially  in  the  case  of  Robinson  v.  Owens,  103 
Tenn.  91,  62  S.  W.  870. 

There  Is  no  error  in  the  decree  of  the  cban- 
<%llor,  and  It  la  In  all  respects  affirmed. 


MATTOX  V.  CITY  OP  BRISTOL. 
<Sapreine  Court  of  Tennessee.     Oct.  31,  1908.) 
CocBTs  (8  24fl«)— JuBiBDicnoH  — CouBTS  or 

APPEI1I.ATE  JXTBTBDICTION. 

Under  Acts  1907.  p.  233,  c.  82,  {  7,  de- 
claring that  the  jurisdiction  of  the  Court  of  Civil 
Appeals  shall  extend  to  all  cases  brought  up 
from  the  chancery  courts,  except  cases  in  which 
the  amount  involved  exceeds  $1,000,  and  cases 
involving  the  constitutionality  ojf  statutes,  con- 
tested elections  for  office,  state  revenues,  and 
■ejectment  suits,  the  Court  of  Civil  Appeals,  not 
the  Supreme  Court,  has  jurisdiction  of  an  ap- 
peal from  a  decree  adjudging  the  rights  of  the 
parties  in  a  snit  by  a  riparian  owner  to  restrain 
the  diversion  of  water  from  a  stream  on  the 
ground  that  it  would  materially  impair  the  oi>- 
eration  of  his  mill. 

fICd.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  {  246.*] 

Appeal  from  Chancery  Court,  Sullivan 
-County;    Hal.  H.  Haynes,  Chancellor. 

Bill  for  injunction  by  John  H.  Mattoz 
against  the  City  of  Bristol.  From  the  de- 
-'Cree,  cMnplainant  appeals,  and  defendant 
moves  to  strike  the  cause  from  the  docket 
on  the  ground  that  the  Court  of  Civil  Ap- 
peals, not  the  Supreme  Court,  baa  jurisdic- 
ticm.    Motion  granted. 

William  R.  Page,  Page  &  Fulkerson,  John 
P.  Smith,  and  Jerome  Templeton,  for  appel- 
lant. A.  B.  Wbiteaker  and  Joseph  H.  Bur- 
row, for  appellee. 

NJ^IIi,  J.  Tbls  case  is  before  the  court  on 
^notion  to  strike  from  the  docket,  because 
-the  jurisdiction  to  determine  it  is  in  the 
Court  of  Civil  Appeals,  and  not  In  this  court 

The  bill  alleges,  in  substance,  that  the  com- 
plainant is  the  owner  of  a  mill  located  on 
Sinking  creek,  in  Sullivan  county,  on  land 
belonging  to  him;  that  the  defendant  city  is 
the  owner  of  one  of  the  main  sources  of 
Sinking  cre^,  and  is  a  riparian  proprietor 
above  complainant's  mill,  and  is  engaged  in 


the  construction  of  a  system  of  waterworks 
for  the  purpose  of  supplying  the  inbabitants 
of  the  city  with  water,  and  Is  now  laying 
a  pipe  from  one  of  its  old  water  mains  to 
the  chief  source  of  Sinking  creek  preparato- 
ry to  the  diversion  of  more  than  two-thirds 
of  the  volume  of  the  waters  of  the  creek, 
and  that  this  water,  after  having  been  so  di- 
verted, will  not  be  returned  to  the  stream 
before  it  reaches  the  property  of  the  com- 
plainant; and  that  such  diversion  will  very 
materially  impair  the  operation  of  his  mill, 
and  greatly  lessen  its  value.  The  prayer  of 
the  bin  is  for  a  perpetual  Injunction  to  re- 
strain the  threatened  action  of  the  defend- 
ant 

The  defendant  answered,  and  admitted 
that  it  was  engaged  in  the  erection  of  a  sys- 
tem of  waterworks  for  the  benefit  of  its 
citizens,  and  that  it  had  purchased  certain 
water  rights  at  the  source  of  Sinking  creek 
from  owners  there,  and  was  about  to  divert 
a  portion  of  the  water,  but  averred  that  a 
sufficiency  would  be  left  In  the  stream  to 
oi>erate  complainant's  mill,  and  denied  that 
he  would  be  injured  by  the  diversion.  The 
chancellor  rendered  a  decree  adjudging  the 
rights  of  the  parties,  from  which  decree  the 
complainant  prayed,  and  obtained,  an  appeal 
to  this  court 

We  think  the  motion  should  be  sustained. 
By  section  7,  c.  82,  p.  233,  Acts  1907,  it  Is 
provided  that  the  jurisdiction  of  the  Court  of 
Civil  Appeals  shall  extend  to  all  cases  brought 
up  from  court  of  chancery,  except  cases  in 
which  the  amount  involved,  exclusive  of 
costs,  exceeds  ?1,000,  and  cases  involving  the 
constitutionality  of  the  statutes  of  the  state, 
contested  elections,  state  revenues,  and  eject- 
ment controversies.  It  Is  further  provided 
that,  in  all  cases  in  which  jurisdiction  is 
conferred  by  the  a'ct  upon  the  Court  of  Civ- 
il Apiieals,  appeal  shall  be  taken  directly  to 
that  court.  The  present  controversy  does 
not  fall  within  either  of  the  excepted  classes, 
and  the  jurisdiction  Is  therefore  in  the  Court 
of  Civil  Appeals. 


DDTTON  et  al.   v.   MAYOR  AND  ALDER- 
MEN OF  KNOXVILLB. 
(Supreme  Court  of  Tennessee.    Oct  31,  1908.) 

1.  Municipal  Corporations  (|  616*)— Ordi- 
nances—Vauditt— Protection  FROM  FOBB- 

STALI-TXr.. 

Under  Knoxville  City  Charter  (Acts  1907, 
p.  755,  c.  207).  giving  the  city  power  to  regulate 
the  inspection  of  provisions,  to  restrain  and 
punish  forcptnlling  and  regrating  of  provisions, 
and  to  establish  and  regulate  marlcets,  tlie  city 
had  power  to  prevent  the  unlawful  raising  of 
prices  of  produce  through  forestalling  by  pass- 
ing an  ordin.nrce  prohibiting  the  hawking  from 
wagons  of  fruit,  vegetables,  or  poultry  by  others 
than  those  raising  their  own  produce. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Con>oration8,  Cent  Dig.  i  1336;  Dec.  Dig.  S 
616,*] 


*For  otiier  cam  see  ■ame  topic  and  section  NUMBER  in  Dee.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 


Digitized  by 


Google 


382 


113  SOUTHWESTERN  REPORTER. 


CTenn. 


2.  Words  and  Phbasks— "Forestalling." 

"Forestalling"  consists  of  buying  victuals  on 
their  way  to  market  before  they  reach  It,  with 
intent  to  sell  again  at  a  higher  price. 

3.  Words  and  Phrases— "Regbatino." 

"Regrating"  is  the  buying  of  com  or  other 
dead  victual  in  any  market  and  selling  it  again 
in  the  same  market. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  p.  C035.] 

4.  Municipal  Corporations  (§  626*)— Ordi- 
nances—Validitt— Unlawful  Discrimina- 
tion. 

The  ordinance  was  not  invalid  for  unlawful 
discrimination,  since  those  prohibited  from  sell- 
ing belonged  to  a  distinct  class  from  those  i>er- 
mitted  to  sell,  the  first  being  those  who  would 
violate  the  law  by  forestalling  and  regrating  the 
market,  and  the  others  producers  of  provisions 
who  would  sell  direct  to  consumers. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1380;  Dec.  Dig.  S 
626.*] 

5.  Municipal  Corpobationb  (8  592*)— Ordi- 
nances—Validity. 

The  ordinance  was  not  inoperative  because 
the  state  and  county  had  granted  hucksters  li- 
censes to  those  prohibited  ifrom  hawking  in  the 
city,  since  the  licenses  would  not  authorize  the 
licensees  to  violate  a  city  ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  gi  1311-1314;  Dec. 
Dig.  i  592.»] 

Appeal  from  Chancery  Court,  Knox  Coun- 
ty ;  Joseph  W.  Sneed,  Chancellor. 

Bill  by  H.  W.  Dutton  and  others  against 
the  mayor  and  aldermen  of  Knoxvllle  to  re- 
strain the  execution  of  an  ordinance.  A  de- 
murrer to  the  bill  was  sustained,  and  com- 
plainants appeal.    Affirmed. 

Jno.  W.  Green  and  F.  M.  De  Annond,  for 
appellants.  J.  Pike  Powers,  Jr.,  for  appel- 
lees. 

NEIIi,  J.  The  complainants  charge  in  their 
bill  that  tbey  are  hucksters,  each  engaged  on 
his  own  account  In  selling  from  wagons  direct 
to  consumers  In  the  city  of  KnoxvlUe  vege- 
tables, butter,  eggs,  poultry,  fruit,  and  other 
products  of  the  farm,  garden,  and  orchard; 
that  each  has  a  license  from  Knox  county  au- 
thorizing him  to  carry  on  the  trade  of  a 
huckster,  and  has  paid  to  the  county  the  tax 
fixed  by  the  Legislature  for  carrying  on  busi- 
ness of  this  character;  that  each  Is  a  resi- 
dent, citizen,  and  taxpayer  of  Knox  county; 
that  all  of  the  complainants  have  been  en- 
gaged in  the  business  referred  to  for  a  long 
period  of  time,  and  many  of  them  for  years ; 
that  this  business  constitutes  their  only 
means  of  livelihood. 

It  Is  further  alleged  that  the  complainants 
buy  the  articles  thus  handled  by  them  some- 
times direct  from  the  producer,  and  some- 
times on  the  market;  that  they  do  not  raise 
the  articles  themselves. 

It  Is  further  alleged  that  the  city  of  Knox- 
vlUe affords  the  principal  and  practically  the 
only  market  for  the  sale  of  their  goods ;  that, 
when  they  took  out  their  licenses  from  the 
county  court  of  Knox  county,  they  did  so 


with  a  view  to,  and  for  the  purpose  of,  sell- 
ing to  the  people  of  the  city  of  Knoxville: 
that  a  business  of  this  character  has  been 
carried  on,  not  only  by  themselves,  but  h.v 
others  for  years  in  the  dty  of  Knoxville  with- 
out arrest 

It  Is  further  alleged  that  the  city  refused 
to  permit  them,  or  any  of  them,  to  carry  on 
the  business  referred  to  Inside  the  city  lim- 
its; that  whenever  one  of  complainants  be- 
gins to  sell,  or  to  offer  his  goods  for  sale,  he 
Is  required  to  cease  selling,  and.  If  he  per- 
sists, he  is  arrested;  that  complainants  h^e 
offered  to  pay  the  city  authorities,  and  have 
tendered  to  them  money  to  pay  for  a  huck- 
ster's license,  and  not  only  so,  but  have 
agreed  to  pay  any  reasonable  tax  the  city 
mlght  require  of  them;  that  the  city,  how- 
ever, has  refused  to  accept  their  money,  or 
to  issue  licenses  to  them,  and  has  warned 
complainants  that,  if  they  persist  in  setlini;. 
they  will  be  arrested,  and  that  some  of  the 
complainants  have  been  arrested  and  fined  : 
that  the  result  of  this  condition  of  affairs  is 
that  the  complainants'  business  has  been  de- 
stroyed, and  they  have  lost  their  occupation 
and  means  of  livelihood. 

It  is  further  alleged  that  the  defendant 
while  refusing  to  permit  the  complainants  to 
carry  on  the  trade  of  hucksters  inside  the 
city  limits,  permits  any  person  who  grows 
his  fruit  or  vegetables  or  raises  bis  poultry 
or  other  produce  on  his  own  land  to  carry 
on  the  trade  of  a  huckster  from  wagons  in 
the  city  of  Knoxville  without  license,  and 
without  hindrance. 

It  is  further  alleged  that  chapter  207.  p. 
755,  Acts  1907,  incorporating  the  city  of 
Knoxville,  expressly  confers  the  power  uP'jd 
the  city  to  license  hucksters,  hawkers,  ped- 
dlers, grocers,  merchants,  etc. 

It  is  further  alleged  that  allowing  persons 
who  raise  their  own  produce  to  sell  the  same 
from  the  wagons  without  license,  and  refus- 
ing to  allow  persons  who  do  not  raise  the 
produce  which  they  offer  for  sale  the  right 
to  sell  from  their  wagons  without  license,  is 
an  unlawful  and  unjust  discrimination  be- 
tween the  complainants  and  the  citizens  last 
referred  to. 

It  is  further  alleged  that  such  ordinance 
of  the  city  is  void  as  In  violation  of  the  Con- 
stitution of  this  state,  and  of  the  Onited 
States. 

Thereupon  the  complainants  asked  for,  and 
obtained  an  Injunction  to  restrain  the  exe- 
cution of  the  ordinance  under  which  the  city 
Is  acting. 

To  this  bill  the  defendant  city  filed  a  de- 
murrer, making  several  points,  but  we  need 
only  notice  the  following : 

That  the  charter  referred  to  in  the  blU  gave 
to  the  city  the  power  "to  regulate  the  inspec- 
tion of  milk,  butter  and  lard,  and  other  pro- 
visions and  fish  and  vegetables;  to  restrain 
and  punish  forestalling  and  regrating  of  pro- 
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visions;  to  establish  and  regulate  markets," 
and  that  the  right  exercised  by  the  cltj-  falls 
within  the  provisions  of  the  charter  just 
quoted,  particularly  within  the  provision 
against  "forestalling  and  regrating,"  that  the 
complainants  and  persons  who  riilse  their 
own  produce  are  not  in  the  same  class,  but 
are  in  a  different  class,  and  a  discrimination 
between  the  two  Is  reasonable  and  natural. 

We  think  the  chancellor  acted  correctly  in 
sustaining  the  demurrer. 

The  city  had  the  right  under  Its  charter  to 
protect  its  inhabitants  against  the  unlawful 
raising  of  the  price  of  the  necessaries  of  life, 
such  as  would  naturally  result  from  the 
practice  of  forestalling  the  market  by  per- 
sons who  would  buy  from  the  producers  of 
market  products  for  the  purpose  of  resale 
within  the  city.  "Forestalling"  is  defined: 
"Buying  vltuals  on  their  way  to  market  be- 
fore they  reach  it,  with  Intent  to  sell  again 
at  a  higher  price."  1  Bouv.  L.  Diet.  p.  677. 
"Regrating"  is  the  buying  of  corn  or  other 
dead  victual  in  any  market,  and  selling  it 
again  in  the  same  market,  since  this  enhan- 
ces the  price  of  the  provisions,  as  e»ery  suc- 
cessive seller  must  have  a  successive  profit. 
4  Black,  St  Com.  In  Nightingale's  Case,  28 
Mass.  168,  an  ordinance  was  sustained  read- 
ing as  follows:  "That  no  inhabitant  of  the 
city  of  Boston,  or  any  town  In  the  vicinity 
thereof,  not  ofTerlng  for  sale  the  produce  of 
his  own  farm,  or  of  some  farm  in  bis  nclgh- 
Imrhood,  shall  at  any  season  of  the  year, 
-without  permission  of  the  clerk  of  Faneull 
Hall  Market,  be  suffered  to  occupy  any  stand 
with  cart,  sleigh  or  otherwise;  for  the  pur- 
pose of  vending  commodities  in  either  of  the 
streets  mentioned  in  the  first  section  of  this 
ordinance;  and  every  such  person,  on  being 
so  ordered,  shall  remove  from  out  of  said 
streets."  Responding  to  the  objection  that 
tbis  ordinance  was  partial  because  It  did  not 
oi)erate  upon  all  of  the  citizens  of  the  com- 
monwealth equally,  but  made  a  distinction 
between  the  citizens  of  Boston  and  its  vicin- 
ity and  the  inhabitants  of  distant  towns  in 
the  commonwealth,  the  court  said:  "We 
cannot  think  that  there  is  any  weight  in  this 
objection.  A  regulation  of  this  description 
could  hardly  be  framed  so  as  to  avoid  a  par- 
tial op<eration  arising  from  local  situation 
and  other  circumstances.  But  the  partial 
operation  of  the  ordinance  can  be  no  objec- 
tion to  its  validity,  providing  it  does  not  in- 
fringe private  rights,  and  it  Is  very  clear 
that  it  does  not  The  city  government  bad 
an  undoubted  right  to  prohibit  the  occu- 
pation of  a  stand  in  the  streets  by  any  one, 
or  by  any  one  not  having  a  license  or  permis- 
sion for  that  purpose  from  the  clerk  of  the 
market.  In  the  case  of  Vanderbllt  v.  Adams, 
Treasurer  of  N.  T.  Hospital,  7,  Cow.  (N.  T.) 
349,  It  was  decided  that  an  act  authorizing 
the  harbor  masters  to  regulate  and  station 
veiisels  in  E<a8t  and  North  rivers  In  New 
Tork,  and  imposing  a  penalty  for  disobeying 
tbelr  orders,  extends  to  wharves  in  the  bands 


of  private  owners,  and  is  not  unconstitu- 
tional, but  is  valid  as  a  imllce  regulation. 
Xtiere  is  certainly  nothing  contained  in  the 
ordinance  in  question  which  can  be  pretend- 
ed to  operate  as  a  violation  of  private  rights; 
nor  does  it  operate  as  an  Improper  restraint 
of  trade,  but  Is  a  wholesome  regulation  of  it, 
to  prevent  the  market  from  l)eing  unnecessari- 
ly thronged  and  incumbered."  28  Mass.  168, 
171.  In  Louisville  v.  Roupe  the  Kentucky 
Court  of  Appeals  had  under  consideration  a 
controversy  wherein  the  following  facts  ap- 
peared: An  act  amending  the  charter  of 
the  city  of  Louisville  authorized  the  mayor 
and  council,  by  ordinance,  to  define  the  of- 
fense of  forestalling,  regrating,  or  engrossing, 
and  more  effectually  to  suppress  the  same  by 
adequate  fines  and  penalties.  The  tenth  sec- 
tion of  an  ordinance  relating  to  the  market 
prohibited,  under  a  penalty  of  $20,  the  sale  or 
offer  for  sale  within  any  of  the  market  bous- 
es, and  during  market  hours,  of  articles  of 
provision  or  other  kind  of  marketing  which 
was  sold,  purchased,  or  forestalled  at  any 
place  within  the  city.  The  eleventh  section  of 
the  same  ordinance  prohibited,  under  a  penal- 
ty of  $4,  any  person  residing  within  the  city 
from  occupying  any  part  of  the  market  house, 
during  market  hours,  for  the  purpose  of  sell- 
ing, or  offering  for  sale,  any  provisions,  or  any 
kind  of  marketing,  except  vegetables  of  their 
own  growth,  meat  of  their  own  slaughtering, 
or  flour,  meal  or  sausage  of  their  make.  The 
court  said,  in  considering  the  questions  thus 
raised:  "The  question  is  whether  the  city 
council  have  power  to  proMblt  and  punish 
the  sale  in  market  by  a  citizen  of  marketing 
articles  not  produced  or  prepared  by  himself. 
The  prohibited  act  implies  necessarily  that 
the  articles  have  been,  by  some  means,  col- 
lected for  the  purpose  of  selling  them  in  the 
market,  which,  in  reference  to  particular 
articles,  might  constitute  regrating  or  en- 
grossing. It  furnishes,  also,  a  presumption 
that  the  articles  have  been  purchased  or 
contracted  for  on  their  way  to  market  which 
may  constitute  the  offense  of  forestalling.  It 
may  tend,  also,  to  enhance  the  price  in  mar- 
ket, which  is  the  great  evU  apprehended 
from  each  of  those  offenses,  aud  the  city 
council  has  power  to  extend  the  definition 
of  the  offense  for  the  very  purpose  of  pre- 
venting this  evil.  We  are  of  opinion,  there- 
fore, that  the  selling  at  market  of  articles 
not  produced  or  prepared  by  the  vendor  Is  • 
so  closely  connected  with  the  offenses  men- 
tioned in  the  statute,  even  according  to  their 
definition  by  common  and  statute  law,  and 
constitutes  so  palpable  and  convenient  a 
means  of  committing  those  offenses,  if  they 
do  not  constitute  the  offenses  themselves, 
that  under  the  power  of  defining  and  sup- 
pressing them  the  mayor  and  council  were 
authorized  to  prohibit  and  denoimce  penal- 
ties against  such  selling;  and  that,  even  if 
they  might  have  Included  in  the  prohibition 
other  persons  besides  citizens,  they  were  not 
bound  to  do  so.    Wherefore,  as  the  evidence 
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proved  without  contradiction,  that  the  de- 
fendant, a  resident  of  the  city  of  LoulsTllle, 
did  on  the  day  mentioned  In  the  warrant  eell 
In  the  market.  In  market  hours,  large  quanti- 
ties of  turkeys,  chickens,  eggs,  etc.,  and  was 
in  the  habit  of  doing  so  on  other  market 
days,  and  there  was  no  evidence,  nor  upon 
these  facts  any  prestunptlon,  bringing  him 
Tvllhln  the  exception  in  the  ordinance.  If  as 
to  all  the  articles  he  could  be  brought  within 
the  exception,  we  are  of  opinion  that  Judg- 
ment should  have  been  rendered  against  Mm 
for  the  penalty,  and  that  the  police  court 
«rred  In  dismissing  the  warrant."  45  Ky. 
593. 

There  can  be  no  doubt  of  the  yalldlty  of 
the  ordinance  In  the  present  instance,  be- 
«ause  It  falls  directly  within  the  terms  of 
the  charter  of  the  city. 

There  Is  no  basis  for  the  complaint  of  un- 
lawful discrimination  because  the  complain- 
ants belong  to  a  distinct  class  from  those 
persons  permitted  by  the  city  to  sell;  the 
complainants  being  those  who  would  violate 
the  law  by  forestalling  and  regrating  the 
market,  and  those  permitted  to  sell  being 
the  reverse,  those  who  are  the  producers  of 
provisions  and  who  sell  them  to  consumers 
at  first  band. 

The  ordinance  is  not  rendered  Inoperative 
by  the  fact  that  the  state  and  county  have 
granted  a  huckster's  license  to  each  of  the 
complainants.  That  would  not  authorize 
them  to  violate  a  city  ordinance.  Common- 
wealth V.  Fenton,  139  Mass.  105,  29  X.  E. 
653:  Commonwealth  y.  Ellis,  153  Mass.  556, 
83  N.  B.  651.  Moreover,  under  their  huck- 
ster's license,  the  complainants  can  sell  oth- 
er things  besides  the  kinds  of  provisions  re- 
ferred to. 

Affirm  the  decree  of  the  chancellor,  with 
costs. 


MEMPHIS   ST.   RT.  CO.  ▼.  PLOOD. 
(Supreme  Court  of  Tennessee.    Oct.  26,  1908.) 

1.  Justices  of  thb  Peace  (8  85*)— Pbocess— 
Sufficiency. 

A  warrant  issued  by  a  justice  of  the  peace 
notifying  defendant  to  appear  and  answer  plain- 
tiff "in  a  ^lea  of  damages  under  $500"  does  not 
comply  with  Code  1853,  {  4146  (Shannon's 
Code,  I  5958),  requiring  a  general  statement  of 
the  nature  of  the  demand  sued  upon,  but  it 
should  contain  a  brief  statement  sufficient  to 
reasonably  notify  defendant  of  what  he  is  call- 
ed upon  to  answer. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  279 ;    Dec.  Dig.  §  85.*] 

2.  Justices  of  the  Peace  (8  80*)— Pbocess— 
Statutory  Provisions. 

Code  1858,  §  2815  (Shannon's  Code,  8  4.520), 
which  Is  among  the  general  provisions  of  the 
Code  as  to  tlie  commencement  of  actions,  pre- 
scribes a  form  of  summons  which  does  not  re- 
■quire  the  cause  of  the  action  to  be  stated 
therein,  but  leaves  it  discretionary  with  plain- 
tiff or  the  officer  issuing  the  same.  Code  1858, 
I  2817  (Shannon's  Code,  §  4522).  provides  that 


a  summons  from  a  Justice's  court  shall  b« 
substantially  the  same.  Code  185S.  i  414i; 
(Shannon's  Code,  8  5958),  in  the  chapter  espe- 
cially relating  to  proceedings  l>efore  a  justice 
of  the  peace,  prescribes  a  form  of  summons 
which  shall  contain  a  general  statement  of  the 
nature  of  the  demand  sued  upon.  Held,  that 
Code  1858,  8  2815  (Shannon's  Code,  {  4520),  if 
peculiarly  applicable  to  actions  begun  in  a 
court  of  record,  and  so  far  as  it  applies  to  a 
summons  issued  by  a  justice  of  the  peace,  and 
authorizes  an  omission  of  a  statement  of  the 
cause  of  action,  is  in  conflict  with  Code  IS-lIs 
8  4146  (Shannon's  Code,  8  5958),  and  that  tbe 
latter  is  controlling  because  found  in  the  chap- 
ter especially  relating  to  proceedings  before  a 
justice  of  tbe  peace. 

lEH.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  8  253;   Dec  Dig.  {  SO.'] 

3.  Justices  oi'  the  Pback  (8  85*) — Pbocess, 

Waiveb  of. 

Code  1858,  8  4119  (Shannon's  Code,  8  59311. 
allowing  a  case  to  be  tried  before  a  justice  of 
the  peace  by  consent  of  the  parties  withoot  a 
warrant,  is  without  avail  in  an  action  in  which 
a  warrant  does  not  contain  a  go/ni-ai  statement 
of  the  nature  of  the  demand  sued  upon,  as  re- 

?ujred  by  Code  1858,  §  4146  (Shannon's  Code, 
5958),  where  there  has  been  no  such  consent. 
lEd.  Xote.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  8  85.*] 

4.  Justices  of  the  Peacs  (8  85*) — Process— 

COBBECTION  OF  lBBEOUI.ABrnES. 

A  warrant  issued  by  a  justice  of  thr 
peace,  which  contains  no  general  statement  of 
the  nature  of  the  demand  sued  upon,  as  re- 
quired by  Code  1858,  8  4146  (Shannon's  Code. 
8  5958),  Is  not  cured  by  Code  tSnS.  |S  2S(Sl. 
2879  (Shannon's  Code,  88  4583-^600).  relating 
to  the  amendment  of  a  summons  or  other  pro- 
ceedings in  a  civil  case,  their  intent  being  that 
no  process  or  other  proceeding  shall  l>e  quashed 
for  a  formal  defect,  and  in  certain  cases  for  t 
matter  of  substance,  where  application  to  amend 
is  seasonably  made,  and  not  to  make  a  defectire 
process  or  proceeding  valid  and  effective  for  all 
purijoses. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  8  85.*] 

6.  Justices  of  thb  Pkacb  (8  88*)i-PBOCESs— 

Waivbb  of  Objections. 

A  warrant  issued  by  a  justice  of  the  mttrt 
which  contained  no  general  statement  of  th" 
nature  of  the  demand  sued  upon,  as  reouin-d 
by  Code  1858,  8  4146  (Shannon's  Code,  8  59oS). 
was  not  cured  by  an  oral  statement  of  th; 
cause  of  action  on  the  trial  before  the  justice  of 
the  peace,  where  there  was  an  appeal  to  the 
circuit  court,  as  the  proceedings  before  the  jus- 
tice could  not  in  any  way  affect  the  trial  in  the 
circuit  court 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  8  85.*] 

6.  Justices  of  the  Peace  (8  85*) — ^Pbocess— 
Waivee  of  Objections. 

A  warrant  issued  by  a  justice  of  the  pe««. 
which  contained  no  general  statement  of  thf 
nature  of  the  demand  sued  upon,  as  required  b? 
Code  1S58,  8  4146  (Shannon's  Code,  8  SOoSl 
was  not  cured  by  an  oral  statement  of  the  cau« 
of  action  on  the  trial  in  the  circuit  court  oo 
appeal  from  the  justice's  court. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  8  85.*] 

7.  Justices  of  the  Peace  (8  85*)— Pbocess- 
Waiver  of  Objections. 

A  defect  in  a  warrant  issued  by  a  jnstic* 
of  the  peace,  in  that  it  contained  no  genenl 
statement  of  the  nature  of  the  demand  sued 
upon,  as  reouired  by  Code  1858^  8  414C  (Shan- 
non's Code,  I  5958),  was  not  waived  by  going  to 
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trial  in  the  circuit  court,  on  appeal  from  tlie 
justice's  court,  without  moving  to  quaslt  the 
warrant. 

[EM.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  {  86.*] 

Appeal  from  Circuit  Court,  Shelby  County; 
H.  W.  Laughlin,  Judge. 

Action  in  a  Justice's  court  by  Carrie  Flood 
against  the  Memplila  Street  Hallway  Com- 
pany. Plaintiff  had  Judgment,  and  defend- 
ant appealed  to  the  circuit  court,  which 
court,  after  verdict  for  plaintiff,  sustained 
a  motion  by  defendant  In  arrest  of  Judgment. 
The  Court  of  Civil  Appeals  reversed  the  Judg- 
ment of  the  circuit  court,  and  entered  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Judgment  of  the  Court  of  GItII  Appeals  re- 
versed. 

T.  R.  Waring,  Jr.,  for  appellant  T.  F. 
Kelly,  for  appellee. 

SHIELDS,  J.  This  is  an  action  begun  be- 
fore a  justice  of  the  peace  of  Shelby  county 
by  Carrie  Flood  against  the  Memphis  Street 
Railway  Company.  There  was  a  trial  before 
the  justice  of  the  peace  and  judgment  in  fa- 
vor of  the  plaintiff,  from  which  the  defend- 
ant appealed  to  the  circuit  court  of  the  coun- 
ty. The  trial  in  that  court  resulted  in  a  ver- 
dict for  |2o0  in  favor  of  the  plaintiff.  The 
defendant  moved  for  a  new  trial,  and  its  mo- 
tion was  overruled.  Thereuimn  it  made  a 
motion  in  arrest  of  Judgment  upon  the  ground 
that  the  warrant  failed  to  state  a  cause  of  ac- 
tion, and  was  void  upon  Its  face.  This  mo- 
tion was  sustained  and  Judgment  entered  dis- 
missing the  case,  from  which  the  plaintiff 
prosecuted  an  appeal  in  the  nature  of  a  writ 
of  error  to  the  Court  of  Civil  Appeals.  That 
court  reversed  the  Judgment  of  the  circuit 
•court,  and  entered  Judgment  in  favor  of  the 
plaintiff  for  $250  and  costs  of  suit.  The  case 
Is  now  before  this  court  to  review  and  reverse 
tbe  judgment  of  the  latter  court  The  sole 
<luestlon  presented  is  whether  or  not  the  trial 
Judge  was  correct  in  sustaining  the  motion 
to  arrest  Judgment. 

Tbe  warrant  of  the  plaintiff  Is  in  these 
words: 

"State  of  Tennessee,  Shelby  County. 

"To  any  lawful  officer  to  execute  and  re- 
turn. Xou  are  hereby  commanded  to  sum- 
mon The  Memphis  Street  Railway  Company, 
If  to  be  found  in  your  County,  to  appear  be- 
fore me  or  some  other  justice  of  the  peace  in 
and  for  said  County,  to  answer  Miss  Carrie 
Flood  in  a  plea  of  damages  under  $500.00. 

"Given  under  my  hand  and  seal  this  17th 
day  of  September,  1906. 

"A.  J.  Wiliiford,  J.  P." 

It  appears  in  tbe  bill  of  exceptions  that 
wben  the  case  was  tried  before  the  Justice 
of  the  peace,  under  a  rule  of  practice  of  his 
court,  counsel  for  the  plaintiff  and  the  de- 
fendant respectively,  made  oral  statements 


of  tbe  facts  constituting  the  plaintiff's  claim 
for  damages,  being  a  personal  injury  claimed 
to  have  been  sustained  by  her  while  a  passen- 
ger upon  one  of  the  defendant's  cars  when 
the  same  collided  with  another  car,  and  the 
defenses  relied  upon. 

And  It  further  lllcewlse  appears  that  when 
the  case  was  called  for  trial  In  the  circuit 
court,  under  a  rule  of  that  court,  similar 
statements  of  the  cause  of  action  and  defens- 
es were  made  by  counsel  in  all  things,  as 
was  done  upon  the  trial  before  tbe  justice  of 
the  peace. 

Tbe  contention  of  the  plaintiff  in  error  is 
that  the  warrant  falls  to  state  any  cause  of 
action  upon  its  face,  and  is  void,  and  that  no 
valid  Judgment  can  be  rendered  upon  it. 

That  of  the  defendant  in  error  Is  that  tbe 
warrant  contains  a  sufficient  statement  of 
her  cause  of  action;  but' if  U  does  not  then 
tbe  defect  complained  of  was  cured  by  tbe 
oral  statements  made  In  the  two  courts,  and 
that  by  these  tbe  plaintiff  in  error  was  given 
full  notice  of  tbe  claim  sued  upon. 

Tlie  first  case  decided  by  this  court  involv- 
ing this  question  called  to  our  attention  Is 
that  of  Parrls  v.  Brown,  5  Yerg.  267.  The 
warrant  in  that  case  issued  to  "summon 
James  Brown  to  answer  the  complaint  of 
Soloman  C.  Parrls  on  a  plea  of  trespass  to  his 
damage  In  a  sum  under  twenty  dollars."  It 
did  not  state  the  nature  of  tbe  trespass  nor 
tbe  property  tre^assed  upon.  The  case  was 
appealed  to  the  circuit  court  and  there,  after 
verdict  in  favor  of  the  plaintiff,  the  defend- 
ant moved  in  arrest  of  judgment  because  the 
nature  of  tbe  trespass  and  the  property  tres- 
passed upon  were  not  set  out  in  tbe  warrant^ 
So  that  the  defendant  could  know  what  he 
was  charged  with.  Tbe  motion  was  sustain- 
ed and  tbe  plaintiff  appealed  to  this  court 
Catron,  C.  J.,  delivering  the  opinion  of  tbe 
court  said: 

"This  being  the  creation  of  a  new  Juris- 
diction, and  to  be  proceeded  in  summarily, 
everything  necessary  to  give  the  defendant  a 
proper  knowledge  of  the  charge  against  him 
must  be  stated,  so  that  be  may  prepare  him- 
self for  bis  defense.  The  cause  of  action  is 
not  properly  set  forth  in  this  warrant  We 
think  the  circuit  court  decided  correctly  in 
arresting  the  Judgment  In  this  case,  and  are 
of  tbe  opinion  that  the  Judgment  should  be 
affirmed." 

Afterwards,  upon  petition  to  rehear,  the 
Chief  Justice  further  said: 

"This  tribunal  was  authorized  to  Imprison 
the  person  by  force  of  Its  process,  and  yet  It 
is  insisted  tbe  face  of  tbe  process  need  give 
tbe  defendant  whilst  in  the  common  jail  not 
the  slightest  notice  why  he  Is  there,  save 
that  it  Is  at  the  instance  of  the  plaintiff. 
And  this  we  are  told  was  supposed  neces- 
sary by  the  Legislature,  because  of  the  illit- 
erate and  ignorant  condition  of  the  magis- 
trates  of  the   county.    The  very  extensive  ' 
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jurisdiction  conferrM  Is  a  great  contradiction 
of  the  assumed  grounds  of  Incapacity  to  state 
a  plain  fact.  For  Instance,  It  Is  said  this  ac- 
tion In  fact  was  brought  for  taking  and  carry- 
ing away  the  plaintiffs  colt  Why  was  not 
the  defendant  told  so?  Suppose  ball  bad 
been  required.  The  warrant  at  first  was  for 
$50  damages,  and  the  circuit  court  caused  It 
to  be  altered  to  $20.  The  constable  bad  put 
the  defendant  into  Jail.  He  had  called  on 
his  neighbors  to  bail  him.  It  is  probable, 
if  poor,  he  could  have  obtained  it  The  plaln- 
tltf  under  this  warrant  could  have  charged 
him  with  any  cause  of  action  not  barred  by 
time.  The  cause  might  for  want  of  obtaining 
the  evidence  have  been  conttnned  a  month  or 
more.  Suppose  he  had  applied  for  a  writ 
of  habeas  corpus  to  a  circuit  court  Judge  who 
bad  called  on  the  constable  for  the  causes  of 
caption  and  detention,  detention  In  a  com- 
mon jail,  and  as  the  authority  this  warrant 
had  been  produced  as  containing  the  cause  of 
complaint  and  authority  to  Imprison,  would 
any  judge  have  supposed  it  sufficient?  The 
truth  must  be  that  the  act  of  1820  was  pass- 
ed on  the  supposition  of  high  intelligence  on 
the  part  of  the  magistrates  of  the  country, 
which,  In  many  instances.  In  almost  every 
county  Is  true;  and,  as  evidence  of  the  fact, 
this  most  unguarded  law  has  been  executed 
with  a  degree  of  moderation  and  even-handed 
justice,  so  as  to  produce  rarely  a  complaint 
of  Its  rigor.  Is  It  possible  to  believe  that 
any  man  in  the  commission  of  the  peace  is 
so  very  Ignorant  as  not  to  be  capable  of  stat- 
ing on  the  face  of  the  warrant,  not  in  set 
form,  but  In  substance,  plainly  and  briefly, 
that  the  defendant  is  summoned  to  answer 
the  plaintlfC  on  a  plea  of  trespass  for  taking 
and  carrying  away  his  colt,  or  for  killing  his 
'  cow  or  his  ox,  or  for  throwing  down  his 
fence,  or  breaking  open  his  bouse? 

"It  cannot  be  that  this  Is  requiring  too 
much,  when  heretofore  the  courts  had  juris- 
diction, and  it  was  not  necessary  to  set  forth 
in  set  form  in  a  declaration  the  whole  fact 
for  which  the  warrant  is  a  substitute;  and, 
if  the  fact  was  not  well  alleged,  the  judgment 
was  arrested,  because  no  cause  of  action  ap- 
peared on  the  record.  In  such  case  the  jury 
formerly  found  the  defendant  guilty  In  form 
and  manner  as  the  plaintiff  had  alleged 
against  him.  So  in  this  case  the  jury  found 
the  defendant  guilty  of  the  trespass  com- 
plained of,  and  assessed  his  damage  to  $15. 
In  giving  judgment  the  court  must  refer  to 
the  case  of  complaint.  Here  was  none  set 
forth,  and  no  judgment  could  be  given.  It  is 
anxiously  urged  the  decision  will  do  great 
harm,  that  many  causes  are  depending  on 
generaf  warrants  like  the  present,  and  that 
many  judgments  have  been  given  on  such 
warrants.  The  defective  warrants  will  be 
amended  If  required,  and  the  judgments  are 
all  valid,  though  erroneous." 

In  Davis  v.  Parks,  6  Terg,  260,  where  the 
warrant  summoned  "Parks  and  Campbell  to 


appear  and  answer  Blisha  Davis  In  a  plea  of 
trespass  (»  the  case  under  fifty  dollarsy"  the 
judgment  was  arrested  upon  the  ground  that 
no  cause  of  action  was  stated.  It  la  there 
said: 

"This  case  shows  the  necessity  of  requir- 
ing a  substantial  but  brief  description  of  the 
cause  of  action  In  cases  brought  before  two 
Justices." 

In  KIrby  v.  Lee,  8  Terg.  438,  the  warrant 
in  question  was  held  to  state  a  cause  of  ac- 
tion.   The  court  there  said: 

"In  proceedings  before  justices  against 
millers,  the  statute  gives  an  action  of  debt 
for  the  penalty,  In  which  no  further  descrip- 
tion of  the  ofTense  Is  necessary  In  the  war- 
rant than  to  notify  the  defendant  In  a  plais 
and  sensible  manner  why  be  Is  sued,  so  that 
he  may  bring  proof  to  defend  himself.  In 
these  causes  there  is  no  pleading,  the  warrant 
Is  a  mere  notice  to  appear  before  the  Justice, 
and  there  go  to  trial  viva  voce,  when  the 
plaintlfiT  must  prove  his  cause  of  action,  giv- 
ing the  justice  Jurisdiction  and  authorizing 
a  recovery.  But,  If  the  warrant  gives  no 
notice  of  the  cause  of  action.  It  wUl  be  quash- 
ed unless  amended  because  the  plaintiff 
might  have  given  In  evidence,  not  that  his 
grist  was  groimd  out  of  turn,  but  on  account 
of  goods  sold,  work  and  labor  or  any  other 
matter,  or  before  the  justice  (me  cause  of 
action  might  be  given  In  evidence,  and  if  In- 
sufficient, and  Judgment  went  for  the  defend- 
ant, the  plaintiff  might  appeal  and  In  court 
set  up  a  different  demand,  and  recover  the 
debt  and  all  cost  Did  the  warrant,  there- 
fore, give  notice  to  the  defendant  Lee  of  the 
cause  of  complaint  so  that  be  might  come 
prepared  to  make  his  defense?  and.  second. 
did  it  preclude  the  plaintiff  from  harassing 
the  defendant  with  any  cause  of  action  he 
might  elect  to  rely  upon  at  the  trial?" 

While  the  warrant  was  held  to  state  t 
cause  of  action  in  that  case,  the  principle  set- 
tled in  that  of  Parris  v.  Brown,  supra,  was 
approved  and  followed. 

In  Pryor  v.  Hays,  9  Terg.  417,  the  warrant 
commanded  Pryor  to  "appear  before  some 
two  Justices  of  the  peace  for  said  county  and 
answer  the  complaint  of  Mary  Ann  Hajs 
In  a  plea  of  damages  under  fifty  dollars,  oc- 
casioned by  beating  and  wounding  her."  It 
was  held  good  upon  the  ground  that  the  de- 
fendant was  given  notice  of  the  cause  and 
nature  of  the  plalntitTs  claim  against  him. 
and  the  case  of  Parris  v.  Brown  was  again 
approved. 

In  the  case  of  Wood  ▼.  Hancock,  4  Humph 
465,  the  question  was  whether  the  proof  of- 
fered was  relevant  to  the  cause  of  action 
stated  in  the  warrant    This  court  said : 

"In  proceedings  before  Justices  of  the  peace 
the  strictness  in  pleading  which  is  reqnired 
in  courts  of  record  has  never  been  enforced- 
All  that  we  can  expect  or  demand  from  these 
domestic  tribunals  Is  such  reasonable  preci- 
sion and  certainty   In  their  proceedings  as 
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may  be  necessary  for  tbe  attainment  of  jus- 
tice. 

"It  has  often  been  held  by  tbls  court  tbat 
It  Is  not  necessary  that  the  warrant  should 
set  out  the  cause  of  action  with  that  par- 
tlcnlarity  and  precision  which  are  required 
in  a  declaration  In  a  court  of  record.  Some 
general  statement  indicating  the  ground  of 
action,  BO  that  the  defendant  may  not  be 
misled  in  preparing  his  defense,  is  all  that  Is 
necessary.  The  warrant  does  not  stand  in 
lieu  of  a  declaration.  It  is  simply  a  sum- 
mons to  the  defendants  to  appear  and  an- 
swer. The  pleadings  are  ore  tenus.  And  that 
which  in  a  court  of  record  may  be  done  by 
proper  pleading  and  proof  may,  as  a  general 
rule,  be  done  before  a  Justice  of  the  peace 
by  the  production  of  the  proof  alone." 

The  case  of  Manning  y.  Wells,  9  Humph. 
746,  51  Am.  Dec.  OSS,  also  Involved  a  question 
of  variance.    It  Is  there  said: 

"In  this  warrant  the  defendant  is  required 
to  answer  on  promises.  But  on  the  evidence 
tbe  plaintiff  seelui  to  make  him  liable  for  tort. 
Although  we  do  not  hold  a  Justice  of  the 
peace  to  the  strictness  which  is  required  in 
proceedings  In  courts  of  record,  yet  we  have 
always  held  that  they  must  give  some  general 
statement  of  the  cause  of  action.  Here  the 
cause  of  action  stated  is  repugnant  to  that 
proved.  The  evidence  was  therefore  inap- 
plicable to  the  action." 

These  cases  were  all  decided  before  the 
Code  was  enacted  in  1858,  and  at  a  time 
when  there  was  no  statute  prescribing  the 
form  of  a  warrant  in  proceedings  before  Jus^ 
tices  of  tbe  peace.  While  it  was  held  that 
tbe  object  and  purpose  of  the  warrant  was 
to  bring  the  defendant  before  the  court  to 
answer  to  suit  of  the  plaintiff,  and  that  the 
pleadings  in  the  Justice's  court  were  ore 
tenus,  yet  in  every  case  involving  the  ques- 
tion it  was  distinctly  and  consistently  ad- 
judged that  the  warrant  must  state  the  na- 
ture and  cause  of  the  plaintlfTs  complaint,  so 
as  to  give  the  defendant  notice  of  tbe  genera) 
nature  of  the  suit  against  him,  that  he 
naight  prepare  his  defense  to  the  same.  This 
is  in  accordance  with  sound  principle.  In- 
deed, when  tbe  question  is  considered  for  a 
moment,  every  one  must  be  convinced  that 
a  summons  which  does  not  give  the  defend- 
ant notice  of  the  demand  which  he  ia  called 
upon  to  defend  against,  and  tbe  nature  of 
which  be  cannot  know  until  the  plaintiff  has 
Introduced  his  proof,  Is  practically  no  notice, 
and  would  often  work  great  injustice. 

The  case  of  Bodenbamer  v.  Bodenhamer,  6 
Humph.  264,  is  said  to  be  In  conflict  with 
those  above  cited.  The  question  there  was 
not  as  to  tbe  sufllciency  of  the  statement  of 
the  cause  of  action  in  the  warrant,  but  that 
"the  form  of  action  was  incorrectly  stated." 
Tbe  court  held,  In  substance,  that,  if  the  war- 
rant gave  notice  of  the  nature  of  the  claim 
sued  upon,  the  form  of  the  action,  whether 
debt,  assumpsit,  or  trespass,  stated,  was  im- 
material.   In  other  words,  that  forms  of  ac- 


tion as  then  recognized  by  common-law  plead- 
ing did  not  obtain  in  proceedings  before  jus- 
tices of  the  peace.  This  was  all  that  was 
held  hi  that  case,  and  It  is  not  to  any  extent 
in  conflict  with  that  of  Parrls  v.  Brown,  and 
others  following  it.  The  case  of  Large  v. 
Dennis,  6  Sueed,  696,  is  limited  to  tbe  same 
point 

When  the  Code  was  enacted  in  the  chapter 
relating  to  proceedings  before  Justices  of  tbe 
peace  in 'civil  cases,  a  form  for  a  civil  war- 
rant to  be  issued  by  a  Justice  of  the  peace 
was  prescribed.    It  is  in  these  words: 


"State  of  Tennessee, 


County. 


"To  any  lawful  officer  to  execute  and  re- 
turn. 

"Summon  A.  B.,  to  appear  before  me  or 
some  other  justice  of  the  peace  for  said  coun- 
ty to  answer  O.  D.,  In  a  civil  action  by  note 
(or  upon  an  account  or  otherwise  as  the  case 

may  be),  under dollars.    This  ■ 

day  of ,  18 — .  B.  F.,  J.  P." 

This  form,  it  is  evident  from  reading  it, 
requires  some  general  statement  of  the  na- 
ture and  character  of  the  demand  sued  upon, 
and,  instead  of  changing  the  practice  outlined 
by  judicial  decision  and  in  force  previous  to 
the  Code,  It  enacted  it  into  statutory  law. 

The  first  case  which  we  have  been  able 
to  find  construing  this  section  of  the  Code 
is  that  of  Odell  v.  Koppee,  6  Heisk.  90,  and  it 
is  there  held  in  accordance  with  previous  de- 
cisions that  the  warrant  must  contain  some 
statement  of  the  cause  of  action  sufllclent  to 
give  the  defendant  notice  of  tbe  character  of 
the  demand  he  is  called  upon  to  answer.  The 
warrant  in  that  case  commanded  the  officer 
to  summon  tbe  defendant  to  answer  the 
plaintiff,  "In  an  action  of  damages  for  a  sum 
under  $250,"  practically  the  same  as  in  the 
case  at  bar,  and  It  was  held  tliat  a  motion  In 
arrest  of  judgment  would  have  been  sustain- 
ed if  seasonably  made.    The  court  said: 

"Every  intendment  Is  to  be  made  in  favor 
of  the  validity  and  sufficiency  of  proceedings 
before  a  Justice  of  the  peace.  Code  1858,  i 
4176.  But,  while  we  cheerfully  conform 
to  this  mandate  of  the  Legislature  in  favor 
of  these  domestic  tribunals,  still  we  must  go 
no  further  than  the  law  authorizes;  nor 
should  we  violate  the  positive  requirements 
of  the  Code  in  order  to  sustain  them. 

"The  form  of  a  warrant  by  a  Justice  of  tbe 
peace,  as  given  by  the  Code  of  1858,  S  4146,  is 
that  it  shall  be  in  substance  as  follows: 
'Summon  A.  B.,  etc.,  to  answer  C.  D.,  in  a 
civil  action,  by  note,  or  upon  open  account, 
or  otherwise,  as  the  case  may  be,  under 
dollars.' 


"Here  it  is  plainly  prescribed  that  the 
warrant  Is,  in  substance,  to  state  briefly 
the  cause  of  action.  It  has  been  held  by  this 
court,  and  we  think  correctly,  that  there 
must  be  some  sufficient  statement  In  the 
warrant  to  Indicate  the  charge  be  Is  to  an- 
swer. In  the  language  of  the  court.  In  the 
case  of  Wood  t.  Hancock,  4  Humph.  467: 
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'Some  general  statement  Indicating  the 
grounds  of  the  action,  so  that  the  defend- 
ant may  not  be  misled  in  preparing  his  de- 
fense.'    See,  also,  9  Humph.  749. 

"In  this  warrant  there  Is  no  statement  at 
all  of  any  'cause  of  action,'  but  only  a  dalm 
for  damages,  but  for  what  cause  is  not  stat- 
ed. There  Is  no  compliance  with  even  the 
most  liberal  construction  of  the  law  in  favor 
of  these  proceedings." 

The  case  of  Watklns  ▼.  Klttrell,  8  Baxt 
42,  Involved  a  question  of  variance  between 
the  warrant  and  the  proof,  and  it  Is  there 
said: 

"If  the  plaintiff  might  thus  go  Into  proof 
of  this  last  transaction,  he  might  as  well 
have  introduced  proof  of  a  dozen  different 
causes  of  action,  and  thus  without  any  no- 
tice to  the  defendant  take  his  chances  to  re- 
cover upon  any  or  all  of  them,  at  least  to 
the  extent  of  the  magistrate's  Jurisdiction. 
This,  we  think,  would  be  in  substance  to  re- 
cover, without  any  warrant  at  all,  as  to  those 
causes  not  in  any  way  referred  to  in  the 
warrant,  and  we  think  it  cannot  be  done." 

The  necessity  of  a  statement  of  the  cause 
of  action  in  the  warrant  and  that  the  proof 
offered  by  the  plaintiff  conform  to  that  state- 
ment and  be  relevant  to  the  Issue  there 
presented  Is  recognized  in  numerous  deci- 
sions of  this  court.  Sale  v.  Elchberg,  105 
Tenn.  833,  59  S.  W.  1020,  62  L.  R.  A.  894; 
Harrison  v.  McMillan,  109  Tenn.  78,  69  S.  W. 
973. 

The  last  case  involving  the  sufficiency  of 
a  warrant,  and  holding  that  where  no  cause 
of  action  is  stated  a  motion  In  arrest  of 
Judgment  will  lie,  is  the  unreported  case  of 
Archer  v.  Railroad  Ca,  In  wtiich  the  opin- 
ion was  delivered  by  Mr.  Justice  Neil  at 
Jackson  In  1904.  The  warrant .  required  the 
'defendant  to  appear  and  answer  "in  an 
action  to  his  damage  in  the  sum  of  fifty 
dollars."  This  yraa  held  bad,  and  there  de- 
cided, if  properly  made,  a  motion  in  arrest 
of  judgment  would  have  been  sustained.  The 
court  said: 

"It  Is  insisted  that  the  failure  to  state  a 
cause  of  action  in  the  warrant  was  cured  by 
the  verdict. 

"We  do  not  think  that  this  position  is  well 
taken.  Shannon's  Code,  i  5958,  gives  the 
form  of  warrant  before  a  justice  of  the 
pence,  and  this  form  requires  the  cause  of 
action  to  be  stated  in  the  warrant  See  the 
notes  to  that  section  In  Shannon's  Code. 
Also  Odell  V.  Koppee,  6  Helsk.  88.  The  ver- 
dict will  cure  defects  in  the  declaration 
where  the  cause  of  action  is  imperfectly 
stated,  or  where  the  plea  supplies  the  matter 
omitted  from  the  declaration  (Memphis  Gay- 
oso  Gas  Co.  V.  Williams,  9  Heisk.  324; 
Bead  v.  Memphis  Gayoao  Gas  Co.,  9  Heisk. 
5.'>0),  but  not  where  no  cause  of  action  Is 
stated  at  all  (Cannon  v.  Phillips,  2  Sneed, 
IS.").  191). 

It  is  urged  that  the  warrant  in  this  case 
Is. la  ttM  form  of  the  summons  prescribed  by 


Oode  1858,  {  2815  (Shannon's  Code,  »  4520), 
which  is  applicable  to  proceedings  before  Jus- 
tices of  the  peace  (Code  1858,  I  2817 ;  Shan- 
non's Code,  S  4522),  and  that  this  form  does 
not  require  the  cause  of  action  to  lie  stated 
In  the  summons,  but  leaves  it  discretionary 
with  the  plaintiff  or  the  officer  Issuing  the 
warrant  This  section  is  found  under  tlie 
geqerai  provisions  of  the  Code  In  relation  to 
the  commencement  of  actions,  and  Is  pe- 
culiarly applicable  to  actions  be^un  In  courts 
of  record.  So  far  as  it  .applies  to  warrants 
issued  by  Justices  of  the  peace  and  author- 
izes tiie  omission  of  a  statement  of  the 
cause  of  action,  It  Is  in  conflict  with  the 
form  above  quoted,  prescribed  by  section 
4146  of  the  Code  of  1838  (Shannon's  Code. 
{  5958),  and  we  ttiink  the  latter  is  controlling 
so  far  as  such  conflict  exists,  because  it  Is 
to  be  found  in  the  chapter  especially  re- 
lating to  proceedings  before.  Justices  of  the 
peace,  and  Is  specific  legislation  prescribing 
and  fixing  the  form  of  a  warrant  to  t>e  is- 
sued in  civil  cases. 

The  defendant  in  error  also  relies  upon 
Code  1858,  I  4119  (Shannon's  Code,  i  5931). 
to  the  effect,  that  a  case  may  be  tried  before 
a  Justice  of  the  peace  by  the  consent  of  the 
parties  without  a  warrant  This  can  have 
no  application  in  this  case  because  thers 
was  no  such  consent 

Much  stress  In  the  brief  of  counsel  for  the 
defendant  in  error,  and  the  opinion  of  the 
Court  of  Civil  Appeals  is  placed  upon  state- 
ments contained  In  some  of  the  earlier  cases 
herein  quoted  from,  that  the  warrant  is  sole- 
ly for  the  purpose  of  bringing  the  defendant 
Into  court,  and  that  the  pleadings  before  jus- 
tices of  the  peace  are  viva  voce.  There  is 
nothing  in  this.  These  cases  were  decided 
before  the  provisions  of  the  Code  prescrib- 
ing the  form  of  the  warrant  requiring  tlie 
cause  of  action  to  I>e  therein  briefly  stated, 
but  In  all  of  tbem  it  is  distinctly  held  th.it 
the  warrant  must  contain  a  sufficient  st.ite- 
ment  of  the  nature  of  the  action.  It  is  there- 
fore evident  that,  when  It  is  said  that  tbe 
pleadings  before  the  Justice  of  the  peace  are 
oral,  those  subsequent  to  the  warrant  are  re- 
ferred to,  and  such  has  been  the  actonl 
practice. 

The  form  of  the  warrant  prescribed  by  tbe 
Code,  and  the  construction  placed  upon  th.it 
provision  by  the  subsequent  cases  construing 
it  show  that  It  was  Intended  not  only  as  the 
original  process  to  bring  the  defendant  before 
the  court  but  also  to,  at  least  to  some  extent, 
take  the  place  of  a  declaration. 

We  cannot  agree  with  the  argument  of 
counsel  that  the  requirement  that  the  can» 
of  action  be  briefly  stated  in  the  warrant 
Is  a  mere  technicality  of  which  courts  are 
now  freeing  their  proceedings  In  order  v> 
reach  tbe  Justice  of  controversies.  That  div 
fendants  may  have  notice  of  complainants 
made  against  them  so  that  they  may  be  adl*' 
to  prepare  their  defense  is  of  the  highest  lai- 
portance  to  them,  and  absolutely  necessary 
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to  prevent  surprise  and  Injustice.  The  pro- 
visions of  the  law  requiring  sncb  notice  are 
anything  but  technical  or  formal  In  their 
character.  It  was  held  by  this  court  long 
before  the  enactment  of  the  Code,  as  appears 
from  the  cases  from  which  we  have  quoted, 
that  a  warrant  that  did  not  state  the  cause 
of  action  sufficiently  to  give  the  defendant 
notice  of  the  demand  against  him  was  void, 
and  Judgment  upon  the  verdict  In  the  cir- 
cuit court  would  be  arrested  in  such  cases. 
Such  has  been  the  consistent  holding  of  this 
court.  When  this  rule  was  first  announced, 
the  Jurisdiction  of  the  Justices  of  the  peace 
in  this  state  was  of  very  small  and  insig- 
nificant matters.  This  Jurisdiction  has  been 
increased  and  extended  greatly  since  that 
date,  and  now  includes  cases  of  very  great 
importance.  Justices'  courts  are  now  of 
greater  dignity  and  importance,  and  the  pul)- 
lie  Interest  and  rights  of  litigants  require 
that  their  proceedings  be  conducted  in  better 
form  and  with  more  regularity  and  order, 
and  the  tendency  of  legislation  and  Judicial 
decision  Is  to  bring  this  about  rather  than 
the  contrary,  as  Insisted  by  counsel  for  de- 
fendant In  error. 

The  defect  in  the  warrant  is  not  cured  by 
the  provisions  of  Code  1858,  H  2863-28TO 
(Shannon's  Code,  S|  4583-4600).  These  pro- 
visions in  the  main  relate  to  the  amendment 
of  summonses  or  other  proceedings  In  civil 
cases.  The  legislative  intent  expresssed  in 
them  is  that  no  process,  pleading,  or  other 
proceeding  in  the  action  shall  be  quashed 
for  a  formal  defect,  and  in  certain  cases  for 
tbose  relating  to  matters  of  substance,  where 
application  to  amend  Is  seasonably  made. 
Tliere  was  no  Intention  to  make  defective 
proceedings  valid  and  effective  for  all  pur> 
poses.  This  would  amount  to  the  abolition 
of  all  laws  prescribing  forms  and  rules  of 
proceedings  in  courts  for  the  purpose  of  se- 
curing orderly  and  correct  administration  of 
Justice. 

The  contention  of  tlie  defendant  in  error 
that  the  defect  in  the  warrant  was  cured  by 
the  oral  statement  of  the  cause  of  action 
made  upon  the  trial  l>efore  the  Justice  of 
the  peace  and  in  the  circuit  court  is  also  un- 
tenable. The  proceedings  t>efore  the  Justice 
of  tbe  peace  conld  not  in  any  way  aftect  the 
trial  in  the  circuit  court,  and  need  not  be 
further  noticed. 

Tbe  statement  of  counsel  on  tbe  trial  In 
the  circuit  court,  however  full  and  explicit 
of  tbe  cause  of  action,  cannot  be  considered 
as  amending  the  warrant.  Amendments  to 
legal  proceedings  cannot  be  made  by  oral 
statements.  Nor  did  the  defendant  waive  the 
defect  by  going  to  trial  without  making 
a  motion  to  quash  the  warrant  It  is  well 
settled  that  in  an  original  action  brought  in 
the  circuit  court,  if  the  declaration  fall  to 
state  a  cause  of  action,  the  defendant  after 
verdict  may  move  in  arrest  of  Judgment,  al- 
though he  may  have  filed  any  number  of 
pleas,  provided  the  defect  is  not  supplied 


by  new  matter  plead  by  him.  If  the  rule 
was  otherwise,  Judgment  could  not  be  ar- 
rested In  any  case.  This  is  evident  from 
the  mere  statement  of  the  proposition. 

The  defendant  in  error  relies  upon  the 
case  of  Utley  v.  Railroad  Co.,  106  Tenn.  246, 
61  S.  W.  84,  to  sustain  her  insistence  that  the 
oral  statement  of  the  cause  of  action  cured 
the  defects  in  the  warrant  It  does  not  do  so. 
Tbe  question  involved  in  that  case  was  not 
one  of  pleading,  but  of  evidence.  The  coun- 
sel for  the  plahitifl  at  the  instance  of  the 
trial  Judge  stated  the  grounds  of  the  suit 
against  the  defendant  and  the  attorney  for 
the  latter  stated  the  defense  that  would  be 
relied  upon  in  such  manner  as  to  admit  the 
case  made  by  the  plaintiff.  In  other  words, 
the  defense  was  stated  in  the  form  of  a  plea 
of  confession  and  avoldanca  Acting  upon 
tbe  admission,  the  plaintiff  did  not  fully 
prove  bis  case,  and,  upon  the  conclusion  of 
his  evidence,  the  defendant  demurred  thereto. 
This  court  held  that  the  defendant  was  bound 
by  the  admission,  and  that  the  demurrer 
shonld  not  have  been  sustained.  Thus  It  will 
be  seen  that  Utley  v.  Railroad  Co.  present- _ 
ed  a  question  entirely  different  from  that 
here  Involved.  We  are  therefore  of  the  opin- 
ion that  under  the  long-settled  practice  of 
this  state,  established  and  consistently  ad- 
hered to  by  Judicial  decision  and  in  tbe 
provisions  of  the  Code  regulating  tbe  prac- 
tice before  Justices  of  the  peace,  that  a  Jus- 
tice's warrant  must  contain  a  brief  statement 
of  tbe  cause  of  action  sufficient  to  give  the 
defendant  reasonable  notice  of  what  he  Is 
called  upon  to  answer,  and  that  where  the 
warrant  falls  to  contain  such  statement  it  is 
void,  and  upon  tbe  trial,  on  appeal  to  the 
circuit  court  of  the  state,  in  absence  of  an 
amendment  made  at  tbe  proper  time,  a  motion 
made  In  arrest  of  Judgment  should  be  sus- 
tained and  the  suit  dismissed. 

The  warrant  of  the  defendant  in  error  does 
not  comply  with  this  rule.  It  merely  no- 
tifies the  defendant  therein  to  appear  and  an- 
swer the  plaintiff  "in  a  plea  of  damages  un- 
der $500.00."  This  does  not  give  the  de- 
fendant any  Information  of  the  nature  of 
the  suit  brought  against  it  It  could  as  well 
be  damages  for  breach  of  contract  a  per- 
sonal injury,  or  a  trespass  committed  upon 
the  personal  or  real  property  of  the  plain- 
tiff. Under  it  evidence  could  be  offered  before 
tbe  Justice  of  the  peace  to  support  one  cause 
of  action,  and  In  the  circuit  court  on  appeal  to 
support  another,  and  in  neither  court  could 
the  trial  Judge  determine  whether  the  proof 
offered  was  relevant  to  the  real  cause  of  ac- 
tion. It  fails  to  state  a  cause  of  action  and 
the  Judgment  upon  the  verdict  of  the  Jury 
was  properly  arrested  for  that  reason. 

The  plaintiff  could  have  amended  her  war- 
rant, but  made  no  application  to  do  so.  The 
defendant  was  not  called  upon  to  point  out 
the  defect  by  motion  to  quash  or  otherwise. 
The  parties  were  dealing  at  arms'  length. 
There  was  no  surprise,  and  no  one  was  mis- 
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led.  Tbe  defendant  bad  as  mach  right  to 
make  the  motion  In  arrest  of  judgment  as  it 
would  have  had  in  an  original  action  begun  In 
tbe  circuit  court  In  a  case  where  It  bad 
pleaded  to  a  defective  declaration  after  ver- 
dict against  it.  There  was  no  error  In  the 
judgment  of  tbe  circuit  conrt,  and  that  of 
the  Court  of  Civil  Aivpeals  reversing  It  is 
erroneous,  and  must  be  reversed. 


MERCANTILE    BANK    OF    MEMPHIS    v. 

BUSBX  et  Bl. 
(Supreme  Conrt  of  Tennessee.    Sept.  30,  1908.) 

1.  Bills  ahd  Notes  <J  394*)— Pabtiks—Joint 
Makebs. 

A  stockholder  of  a  corporation  who,  with 
other  stockholders,  indorsed  a  note  before  de- 
livery, given  to  raise  money  for  It  and  for  their 
own  benefit,  and  who  understood  that  the  note 
bound  all  the  indorsing  stockholders  equally, 
was  liable  as  a  joint  maker,  and  not  entitled  to 
notice  of  dishonor. 

[EM.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  8  1004 ;    Dec.  Dig.  {  394.*] 

2.  BiLU  AND  Notes  ($  241*)  —  Pabtim  —  Ir- 

DOBSEBS. 

Negotiable  Instruments  Act,  8  63  (Laws 
1899,  p.  152,  c.  94),  providing  .that  a  person 
placing  his  signature  on  an  instrument  other- 
wise uan  as  a  maker,  drawer,  or  acceptor  is 
deemed  an  indorser,  and  section  64  providing 
that  where  a  person,  not  otherwise  a  party, 
places  his  signature  in  blank  on  an  instrument 
before  delivery,  he  is  liable  as  indorser,  merely 
create  a  prima  facie  liability  as  indorser,  and 
the  real  contract  can  be  shown,  as  between  tbe 
Immediate  parties,  it  is  not  necessary  that  the 
indorsement  should  be  accompanied  bj  appro- 

eriate  words  in  writing  to  show  an  mtent  to 
i  l>onnd  in  some  other  capacity. 
[Eld.  Note.— For  other  cases,   see  Bills  and 
Notes.   Cent.   Dig.   |$   542-559  ^  Dec.   Dig.   i 

3.  Bills  and  Notes  (8  394*)— Noticb  of  Dis- 

HONOB— PEBSONS  ENTITLED  TO. 

Under  Negotiable  Instruments  Act,  8  115 
(Laws  1899,  p.  159,  c.  94),  providing  that  notice 
of  dishonor  is  not  required  to  foe  given  an  in- 
dorser where  the  instrument  was  made  for  his 
accommodation,  a  stockholder  of  a  corporation 
who  Indorsed  a  note  before  delivery,  given  to 
raise  money  for  it,  and  in  reality  for  the  benefit 
of  himself  and  the  other  Indorsers,  was  not  en- 
titled to  notice  of  dishonor. 

[EM.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  8  1004 ;  Dec.  Dig.  8  394.*) 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty; F.  H.  Helskell,  Chancellor. 

BUI  by  the  Mercantile  Bank  of  Memphis 
against  B.  I.  Busby,  C.  B.  Blackburn,  and 
others.  Decree  for  complainant,  and  defend- 
ant Blackburn  appeals.    Affirmed. 

Turley  A  Turley,  for  complainant  Caruth- 
ers  Ewlng,  C.  J.  McSpadden,  Gary  &  Rogers, 
and  Lehman,  Gates  &  Lehman,  for  defend- 
ants. 

McALISTEB,  J.  The  original  bill  herein 
was  filed  on  the  23d  of  May,  1906,  against  B. 
I.  Busby,  C.  D.  Wllllford,  C.  B.  Blackburn, 
and  H.  L.  Wllllford,  on  the  following  note: 


"19,000.  Memphis,  Tenn.  Sep.  2,  1905. 

"Six  months  after  date  I  promise  to  pay  to 
tbe  order  of  myself  Nine  Thousand  Dollars 
at  Mercantile  Bank,  value  received. 

«B.  L  Busby." 

The  note  had  the  following  names  Indorsed 
on  the  back  thereof  in  the  following  order, 
viz. :      • 

"B.  I.  Busby. 

"B.  I.  Busby  C!o.,  by  B.  I.  Busby,  Pres. 

"O.  B.  Blackburn,  Leconla,  Ark. 

"H.  L.  Wllllford. 

"Pay  American  Ejzcbange  National  Bank. 
New  York,  N.  Y.  or  order. 

"Mercantile  Bank  of  Memphis,  Tenn.,  W. 
A.  Smith,  Cashier,  O.  H.  Ralne,  Pres." 

There  was  a  credit  of  $1,000  on  this  note 
dated  April  6, 1905,  and  this  suit  was  brought 
to  recover  the  balance  dne,  with  interest. 

The  bill  showed  that  the  note  was  present- 
ed for  payment  at  the  Mercantile  Bank. 
where  it  was  i>ayable  on  March  2,  1906,  and 
payment  refused,  whereupon  notice  of  non- 
payment was  given  to  the  various  parties. 
Tbe  notice  to  C.  B.  Blackburn  was  deposited 
in  the  post  office  at  Memphis,  Tenn.,  on  March 
2,  1906,  addressed  to  E.  B.  Blackbnm,  L«- 
conla,  Ark.  On  June  26,  1906,  the  defendant 
C.  B.  Blackburn  filed  an  answer  denying  his 
liability  as  indorser  on  said  note  for  the 
reason  that  notice  was  not  given  bim  of  tbe 
protest  of  said  note  for  nonpayment,  and 
also  setting  up  otber  defenses  in  bis  answer, 
which  it  is  unnecessary  to  mention.  It  was 
averred  in  his  answer  that  the  protest  was 
Invalid,  and  that  due  notice  had  not  been 
given  bim.  Defendant  Blackburn  Insisted 
that  he  bad  not  resided  at  Laconla,  Ark.,  for 
five  or  six  years,  but  that  be  had  been  a  resi- 
dent of  Doran,  Phillips  county.  Ark.  Tbe 
answer  averred  that  the  notice  of  protest 
was  addressed  to  him  at  Leconla,  Ark.,  and 
that  tbe  first  notice  he  had  thereof  was 
"some  weeks  tliereafter  when  tbe  same  was 
found  by  respondent  at  the  house  where  re- 
spondent's wife  lives  In  tbe  city  of  Menopbis. 
and  where  respondent  stays  when  in  said 
dty."  Tbe  answer  further  avers  that  said 
notice  was  mailed  "to  respondent  from  La- 
conla on  March  2,  1906,  by  a  relative  living 
at  Laconla."  The  answer  denied  that  com- 
plainant was  tbe  legal  bolder  of  the  note  or 
was  entitled  to  maintain  an  actloa  thoreon. 
On  tbe  12th  of  July,  1906,  by  permission  of 
tbe  court  an  amended  bill  was  filed,  wherein 
it  was  alleged  that : 

"The  B.  I.  Busby  Co.  was  a  Tennessee  cor- 
poration, in  which  B.  I.  Busby,  G.  D.  Willi- 
ford,  0.  B.  Blackburn,  and  H.  L.  Williford 
were  all  largely  Interested.  That  such  par- 
ties desired  to  raise  money  for  It  and  for 
their  own  benefit  With  this  In  view  tbe  nolo 
in  question  was  made  In  the  form  In  which  it 
appears.  All  of  the  Indorsements  thereof 
were  made  before  the  note  was  attempted  to 
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be  used,  and,  after  being  so  completely  exe- 
cuted, the  game  wag  discounted  by  complain- 
ants. The  money  so  borrowed  went  Into  the 
business  of  B.  I.  Busby  Co.,  In  which  the 
Tarlous  parties  were  interested." 

The  theory  of  the  amended  bill  is  that 
each  and  all  of  the  parties  to  said  note  are 
equally  bound  thereof,  and  that  no  protest 
was  necessary  and  no  notice  of  nonpayment 
had  to  be  given.  On  August  27,  1906,  C.  B. 
Blackburn  filed  an  answer  to  the  amended 
bin  wherein  be  admitted  that  he  had  been 
a  stockholder  in  the  B.  I.  Busby  Company, 
bat  claimed  that  he  was  not  otherwise  In- 
terested therein,  and  insisted  he  was  an  ac- 
commodation indorser  on  said  note.  The  an- 
swer denied  that  O.  B.  Blackburn  had  ever 
waived  protest  and  notice,  or  admitted  liabil- 
ity on  the  note  after  It  fell  due. 

The  Willlfords  also  filed  their  answers  to 
the  bill  in  which  they  claimed  to  be  accom- 
modation Indorsers  on  said  note.  Proof  was 
taken,  and  on  the  bearing  the  chancellor  de- 
creed: 

"That  the  $9,000  note  Is  anpaid,  except  that 
$1,000  was  paid  thereon  on  April  6,  1906,  and 
that  another  payment  of  $2,301.16  was  made 
thereon  September  5,  1907,  which  payments 
are  admitted  by  complalnailt.  This  last  pay- 
ment was  a  collection  made  of  the  Columbia 
Star  Milling  Co.  v.  B.  I.  Busby,  before  men- 
tioned. Thereupon  it  1^  held  and  decreed  as 
followg : 

"(1)  That  the  $9,000  note  before  mentioned 
was  given  for  a  debt  or  obligation  and  for 
tbe  benefit  of  the  B.  i.  Basby  Co.,  a  corpora- 
tion in  which  the  said  B.  I.  Busby,  0.  D.  Wil- 
Itford,  C.  B.  Blackburn,  find  H.  L.  Willlford 
were  stockholders. 

"(2)  That  B.  I.  Busby,  C.  D.  Willlford,  a 
B.  Blackburn,  and  H.  L.  Willlford  were  all  In 
law  joint  makers  of  said  $9,000  note  and  all 
liable  therefor,  and  no  protest  of  same  was 
necessary. 

"(3)  That  the  negotiable  Instmments  law 
of  Tennessee  did  not  change  or  affect  the  lia- 
bility of  the  parties  to  the  $9,000  note,  but 
all  the  parties  are  liable  thereunder  as  above 
Btated." 

It  was  therefore  held  and  decreed  that  the 
Mercantile  Bank  of  Memphis  have  and  recov- 
er of  B.  I.  Busby,  B.  I.  Busby  &  Co.,  O.  B. 
Blackburn,  and  H.  L.  Willlford  tbe  sum  of 
$6,359.75,  said  amount  being  the  principal 
and  interest  now  due  on  the  $9,000  note  as 
aforesaid.  The  judgment  was  against  all  of 
said  parties  jointly  and  against  each  of  them 
severally.  It  should  have  been  stated  that  no 
decree  was  pronounced  against  O.  D.  Willl- 
ford for  the  reason  he  had  been  adjudged  a 
bankrupt  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York, 
and  discharged  from  all  debts  due  by  him 
on  April  26,  1907,  and  that  thereby  be  was 
;ll8charged  from  all  liability  on  the  $9,000 
note  in  salt 

The  defendant  Blackburn  aiKiealed  trwn 
the  decree  of  tbe  chancellor,  and  has  assign- 


ed numerous  errors,  most  of  which  are  based 
on  the  action  of  the  chancellor  in  sustaining 
the  exception  of  the  complainant  to  certain 
questions  and  answers  In  the  deposition  of 
0.  B.  Blackburn.  The  main  assignment  of 
error,  however,  is  that  the  chancellor  erred 
In  rendering  a  decree  for  complainants 
against  Ihe  defendant  Blackburn  and  in  re- 
fusing to  dismiss  the  bill  as  to  him. 

The  main  Inquiry  prese^ted  on  the  record 
Is  whether  or  not  the  defendant  Blackburn 
was  a  joint  maker  of  the  note  in  question, 
or  whether  he  was  an  accommodation  In- 
dorser in  the  sense  of  the  law  merchant.  A 
history  of  the  note  In  suit  will  throw  much 
light  on  this  question.  The  record  discloses 
that  the  predecessor  of  the  B.  I.  Busby  cor- 
poration was  the  B.  I.  Busby  Company. 
This  company  was  a  firm  composed  of  C.  D. 
Willlford  and  B.  I.  Busby.  As  already  stat- 
ed. It  was  succeeded  by  the  B.  I.  Busby  Com- 
pany, cori>oratlon,  chartered  in  February, 
1904.  The  stockholders  and  their  holdings 
were  as  follows: 

C.  B.  Blackburn $5,000  00 

B.  I.  BoBby 2,500  00 

C.  D.  Willlford 2.500  00 

H.  L.  Willlford 9,100  00 

It  appears  that  the  B.  I.  Busby  Company 
as  a  firm  owed  a  $12,000  note  to  the  Mer- 
cantile Bank  which  was  Indorsed  by  tbe  Agar 
Packing  Company.  The  corporation  B.  I. 
Busby  Company  toc^  the  stock  of  goods 
that  Busby  and  Willlford  had,  drays,  mules, 
accounts,  etc,  and  assumed  this  Indebtedness 
of  the  firm.  It  appears  that,  when  the  cor- 
poration took  over  the  assets  and  assimied 
tbe  debts  of  the  firm,  the  indebtedness  was 
explained  to  the  stockholders  of  the  corpo- 
ration. It  appears  that  the  note  in  question 
was  gradually  reduced  by  payments  made  by 
the  corporation  and  renewals  to  $9,000.  It 
appears  that  at  a  directors'  meeting  of  tbe 
B.  I.  Busby  corporation,  November  12,  1904, 
B.  I.  Busby,  C.  B.  Blackburn,  H.  U  Willl- 
ford, C.  D.  Willlford,  and  J.  S.  Hampton 
were  present.  The  president  explained  the 
note  of  $12,000  indorsed  by  the  Agar  pack- 
ing Company,  stating  that  it  was  simply  the 
renewal  of  one  he  bad  formerly  carried  with 
tbe  same  indorsement,  and  that  it  was  for 
borrowed  money  from  the  Mercantile  Bank. 
He  stated  that  it  could  not  be  expected  that 
the  Agar  Packing  Company,  would  again  in- 
dorse this  paper.  It  thus  appears  that  0.  B. 
Blackburn,  tbe  defendant,  was  present  at  the 
directors'  meeting  when  the  nature  of  this 
obligation  was  explained.  It  appears  that 
another  directors'  meeting  was  held  Janu- 
ary 14,  1905,  at  which  meeting  G.  B.  Black- 
bum  was  presait.  The  president  stated  that 
he  did  not  want  to  again  ask  the  Agar  Pack- 
ing Company  to  indorse  this  paper.  Black- 
burn in  his  testimony  does  not  deny  that  he 
was  present  and  knew  of  this  announcement 
We  think  from  Mr.  Blackburn's  cross-exam- 
ination it  is  evident  that  he  understood  that 
all  tbe  notes  which  bad  been  given  in  re- 
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newal  from  time  to  .time  of  the  original 
Ag,ur  Packing  Company  notes,  and  whlcb 
were  indorsed  by  the  yarions  stockholders 
of  the  B.  I.  Bnsby  Company,  corporation, 
bound  all  the  Indorsing  stockholders  equally. 
This  Is  onr  concluslMi  of  the  nature  of  this 
transaction  from  an  examination  of  the  rec- 
ord. Under  the  authorities  in  this  state 
prior  to  the  passage  of  the  negotiable  in- 
struments law  in  1899,  the  parties  being  li- 
able on  said  note  as  joint  makers  were,  of 
course,  not  entitled  to  notice  of  protest  and 
nonpayment  Bank  y.  Jefferson,  92  Tenn. 
537,  22  S.  W.  211,  86  Am.  St  Rep.  100; 
Assurance  Society  y.  Edmonds,  95  Tenn.  53, 
31  S.  W.  168;  Logan  y.  Ogden,  101  Tenn. 
392,  47  S.  W.  489;  Bank  y.  Lumber  Co.,  100 
Tenn.  479,  47  S.  W.  85.  In  this  view  of  the 
case,  it  is  an  inmiaterlal  consideration  that 
the  notice  of  protest  was  sent  to  C.  B.  Black- 
bum  at  Laconia,  Ark.  It  is  insisted,  how- 
ever, on  behalf  of  the  defendant,  that  this 
rule  has  been  changed  by  our  negotiable 
instruments  act  of  1899  (I^ws  1890,  p.  162, 
a  94),  and  now  a  party  to  an  instrument  who 
is  not  a  maker,  drawer,  or  an  acceptor  Is  an 
Indorser,  and  therefore  entitled  to  notice  of 
dishonor.  The  contention  is  that  when  a 
person's  name  appears  on  the  back  of  a  note, 
whether  as  a  regular  indorser  or  as  an  ir- 
regular indorser,  he  is  to  be  held  strictly  as 
an  indorser  and  in  no  other  capacity,  unless 
he  clearly  indicate  by  appropriate  words 
written  on  the  note  bis  intention  to  be  bound 
in  some  other  capacity.  The  particular  sec- 
tions of  the  negotiable  instruments  act  re- 
lied on  are  as  follows: 

"Sec.  63.  A  person  placing  his  signature  up- 
on an  instrument  otherwise  than  as  a  maker, 
drawer,  or  acceptor,  is  deemed  to  be  an  in- 
dorser, unless  he  clearly  indicates  by  appro- 
priate words  his  intention  to  be  bound  in 
some  other  capacity. 

"Sec.  64.  Where  a  person  not  otherwise  a 
party  to  an  instrument  places  thereon  hia  sig- 
nature in  blank,  before  delivery,  he  is  liable 
as  Indorser  in  accordance  with  the  follow- 
ing rules: 

"(1)  If  the  instrument  is  payable  to  the  or- 
der of  a  third  person  he  is  liable  to  the  payee 
and  to  all  subsequent  parties. 

"(2)  If  the  InBtrument  Is  payable  to  the 
order  of  the  maker  or  drawer  or  is  payable 
to  bearer,  be  is  liable  to  all  parties  subse- 
quent to  the  maker  or  drawer. 

"(3)  If  he  signs  for  the  accommodation  of 
the  payee  he  is  liable  to  all  parties  subse- 
quent to  the  payee." 

It  is  argued  that  under  the  express  lan- 
guage of  section  63  of  the  negotiable  instru- 
ments act,  C.  B.  Blackburn  must  be  deemed' 
to  be  an  indorser  of  the  note  in  question 
because  there  were  no  written  words  attach- 
ed to  the  Indorsement  indicating  his  intention 
to  be  bound  in  some  other  capacity.  It  is 
said  this  result  inevitably  follows  "unless  he 
clearly  Indicates  by  appropriate  words,"  etc. 

It  is  insisted  that  this  construction  is  re- 


inforced by  the  language  of  the  sncceeding 
section  64. 

Counsel  cites  Thorp  v.  White,  18S  Mass. 
333,  74  N.  E.  692,  also  the  case  of  Downey  r. 
O'Keefe  (decided  In  1005)  26  R.  L  571,  SO 
Atl.  929. 

On  the  other  hand,  it  is  insisted  on  behalf 
of  the  complainant  that  the  negotiable  in- 
struments act  merely  defined  what  kind  of 
instrument  creates  a  prima  facie  liability  as 
indorser,  and  that  the  real  contract  can  be 
shown  now  Just  as  it  could  have  been  shown 
before  the  act  was  passed. 

In  Bunker  on  tlie  Negotiable  Instnimaitt 
Law,  the  author,  after  referring  to  section 
66  of  the  negotiable  tnstmments  law  of 
Michigan  (Public  Act  1906.  p.  899,  No.  265), 
which  is  the  same  as  section  64  of  the  Ten- 
nessee act  on  Um  same  subject,  says: 

'This  section  was  construed  by  the  Su- 
preme Court  of  New  York  in  Kohn  v.  C<mi- 
solidated  Butter  &  Eggs  Ca,  30  Miac.  Repi 
725,  63  N.  T.  Supp.  265.  But  the  case  was 
outside  of  the  statute,  in  that  it  was  allied 
that  the  maker  made  and  delivered  the  note 
to  the  payee  and  that  thereafter  the  other 
defendants  Indorsed  the  note." 

McAdam,  Judge,  said: 

"The  true  intention  of  Indorsers  as  be- 
tween themselves  can  always  be  shown  by 
oral  evidence.  To  go  further,  and  decide 
that  the  statute  Int^ded  to  create  an  hi- 
contestible  liability  against  irregular  indorse- 
ment would  be  to  impute  to  the  legislative 
wisdom  a  design  repugnant  to  eyeiy  notion 
of  Judicial  procedure,  esipecially  In  a  provi- 
sion enacted  in  the  interests  of  law  reform." 

The  case  of  Corn  v.  Levy,  97  App.  Dlv. 
48,  89  N.  Y.  Supp.  658,  is  cited  for  the  prop- 
osition that  In  the  state  of  New  York  liability 
created  by  the  negotiable  instruments  law 
is  simply  prima  facie. 

That  was  an  action  upon  a  promissory  note 
brought  against  the  executors  of  the  first 
accommodation  Indorser  by  the  second  ac- 
commodation indorser  who  liad  been  com- 
pelled to  pay  a  Judgment  recovered  against 
ber  upon  the  note  by  the  payee  named  th«e- 
in.  The  complainant  alleged  the  making 
and  delivery  of  a  note  to  Kate  A.  Weichel, 
which  before  ite  delivery  to  her  was  first 
Indorsed  "by  the  defendant's  testator,  and  thai 
by  the  plaintiff  for  the  accommodation  of 
the  maker.  It  then  alleged  presentment, 
nonpayment,  and  notice  thereof  to  each  of  the 
indorsers;  next  that  thereafter  the  payee 
sued  the  plaintiff  as  indorser  of  the  note^ 
notice  of  which  action  was  given  to  the  de- 
fendants, and  a  Judgment  therein  was  re- 
covered against  the  plaintiff  for  the  amount 
of  the  note,  interest  and  costs,  which  wu 
paid  by  her.  The  sum  so  paid  she  seeks  to 
recover  from  the  defendants  on  the  indorse- 
ment by  their  testator.     Said  the  court: 

"It  was  formerly  the  rule  in  this  state 
that  in  the  absence  of  any  further  agreement, 
such  an  indorser  would  not  be  liable  to  the 
payee  of  the  note.    To  establish  its  liability, 
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It  had  to  be  abown  tbat  be  bad  Indorsed  tbe 
note  for  the  purpose  of  giving  tbe  maker 
credit  with  tbe  payee.  Phelps  v.  Ylscher,  CO 
N.  y.  69,  10  Am.  Rep.  433.  The  same  would 
formerly  have  applied  to  the  plaintiff,  whose 
liability  would  spring  entirely  from  a  spe- 
cial agreement  on  her  part  (beyond  that 
which  tbe  law  Implied  upon  tbe  mere  fact 
of  the  Indorsement)  tbat  such  indorsement 
tras  for  the  purpose  of  giving  tbe  maker 
credit  with  the  payee.    •    •    * 

Section  114  of  tbe  negotiable  instruments 
law  of  1897  (Laws  1897,  p.  734,  c.  612)  pro- 
vides that,  where  a  person  not  otherwise  a 
party  to  an  Instrument  places  thereon  his 
signature  In  blank  before  delivery,  he  is 
liable  as  Indorser  to  the  payee,  and  to  all 
subsequent  parties,  if  the  instrument  is  pay- 
able to  a  third  person.  Before  that  provision 
was  enacted,  a  third  party  could  not  be 
charged  as  an  Indorser  of  a  promissory  note 
before  delivery,  unless  the  complainant  al- 
leged that  tbe  indorsement  was  made  in  or- 
der to  give  the  maker  credit  with, the  payee, 
or  that  the  party  Indorsed  tbe  note  as  surety 
for  the  maker.  The  omission  of  such  an 
allegation  was  held  to  be  a  fatal  defect  in 
an  action  to  charge  such  an  indorser.  The 
necessity  of  an  averment  to  that  effect  ap- 
pears no  longer  to  exist  However,  in  view 
of  the  plain  language  of  section  114  of  the 
negotiable  Instrument  law.  It  seems  to  re- 
quire nothing  more  than  the  simple  fact 
of  the  indorsement  to  render  the  defendant 
prima  facie  liable  in  such  a  case.  McMoran 
V.  Lange,  25  App.  DIv.  11,  49  N.  Y.  Supp.  810. 

The  cases  of  Thorpe  v.  White  and  Downey 
V.  O'Keefe  are  cited  by  counsel  for  appel- 
lant as  announcing  a  contrary  rule.  In 
Thorpe  v.  White  (June  19,  1906)  188  liass. 
333,  74  N.  E.  592,  it  appeared: 

'The  defendant  Hannah  C.  Hand  irregular- 
ly became  a  party  to  the  promissory  note 
set  forth  in  the  bill  of  complainant,  as  be- 
fore delivery  she  signed  her  name  In  blank 
on  tbe  back  of  an  Instrument  of  which  the 
defendant  White  was  the  maker  and  the 
plaintiff  the  payee." 

Da  Bois  V.  Mason,  127  Mass.  37,  38,  s.  c 
34  Am.  Rep.  335. 

The  court  said: 

"According  to  the  law  relating  to  negoti- 
able promissory  notes  before  Statutes  1898 
(Laws  1898,  p.  502,  c.  533)  took  effect  she 
was  liable  as  a  promlssor  between  herself 
and  tbe  plaintiff,  although  entitled  to  no- 
tice as  if  she  were  an  indorser  when  the  note 
was  not  paid  at  maturity  by  tbe  maker 
[dUng  cases].  But,  after  the  negotiable 
instruments  act  became  operative,  the  dis- 
tinction was  abolished,  and  the  effect  of  her 
stgnature  was  to  make  bw  an  indorser  as  to 
all  parties." 

In  Downey  v.  O'Keefe  (January  18,  1905) 
26  B.  I.  B71,  59  Atl.  029,  the  court  said: 

"Action  on  a  note  by  Michael  R.  Downey 
against  Joseph  O'Keefe  and  another.  Tbe 
note  was  as  follows: 


"  '$276.00  Providence,  March  18, 1899. 

"  'Six  months  after  date  we  promise  to  pay 
to  the  order  of  Michael  R.  Downey  Two  Hun- 
dred and  Seventy-five  Dollars  at  his  office. 
No.  712  Banlgan  Building,  with  Interest  at 
6%  per  month,  value  received. 

"  'Joseph  O'Keefe, 
'"Dennis  J.  O'Conner.'    • 

*'CpOn  the  back  was  the  signature  of  John 
McGann.  It  was  shown  in  evidence  that 
the  note  was  signed  by  the  makers  and  de- 
livered to  one  Hart,  tbe  agent' of  tbe  plain- 
tiff, who  took  It  to  McCann,  and  procured 
his  Indorsement  Tbe  executor  of  McOann  re- 
sisted the  suit,  and  prays  for  a  new  trial 
on  the  ground  that  his  testator  was  a  mere 
accommodation  Indorser,  and  did  not  sign 
until  after  the  delivery  of  the  instrument 
*  *  *  It  has  been  uniformly  held  In  Rhode 
Island  until  the  passage  of  the  negotiable 
instrument  act  (Pub.  Laws  1898-^,  p.  222, 
c.  674),  which  does  not  apply  to  Instruments 
before  July  1,  1899,  that  one  who  Indorses  a 
note  payable  to  another  before  Its  Issue  is 
liable  to  the  payee  as  a  Joint  maker  [citing 
authorities].  It  makes  no  difference  whether 
the  signature  is  actually  indorsed  upon  the 
note  before  or  after  it  comes  into  the  pos- 
session of  the  payee.  If  it  Is  part  of  the 
agreement  that  the  note  shall  be  so  indorsed 
to  be  acceptable  [citing  authorities]." 

We  do  not  think  these  cases  necessarily 
decide  that  under  tbe  negotiable  Instrument 
law  an  instrument  under  circumstances  like 
these  renders  the  party  absolutely  liable 
as  Indorser,  since  no  special  agreement  was 
shown. 

We  are  of  opinion  that  the  real  contract  be- 
tween tbe  parties  can  be  shown  now  as  ful- 
ly as  it  could  have  been  shown  before  the 
passage  of  the  negotiable  Instrument  act,  and 
that,  as  between  tbe  Immediate  parties,  it  Is 
not  necessary  that  tbe  indorsement  should 
be  accompanied  by  appropriate  words  In 
writing,  showing  an  Intention  to  be  bound  in 
some  other  capacity.   - 

As  to  innocent  holders  for  value,  the  rule, 
of  course,  would  be  otherwise,  and  the  stat- 
ute would  apply. 

So  far  from  an  intention  manifested  by 
the  Legislature  to  destroy  this  well-estab- 
lished rule  we  think  section  63  of  said  act, 
providing  that  the  person  Is  to  be  deemed 
an  indorser  unless  by  appropriate  words  he 
Is  bound  in  some  other  capacity,  is  but  a 
legislative  recognition  of  the  rule  prevailing 
at  the  date  of  the  passage  of  tbe  act 

There  is  another  reason  why  notice  of  dis- 
honor of  the  note  in  suit  was  not  necessary 
to  be  given  the  defendant  C.  B.  Blackburn. 
Section  116  of  the  negotiable  instruments 
act  provides  that: 

"Notice  of  dishonor  Is  not  required  to  be 
given  to  an  endorser  In  either  of  the  fol- 
lowing cases: 

"1st  Where  the  drawee  Is  a  fictitious  per- 
son or  a  person  not  having  capacity  to  con- 
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tract,  and  tbe  endorser  waa  aware  of  the 
fact  at  tbe  time  be  endorsed  tbe  Inatiriunent; 

"2Dd.  Wbere  tbe  endorser  is  tbe  person 
to  wbom  tbe  instmment  is  presented  for  pay- 
ment; 

"3d.  Wbere  tbe  instrument  was  made  or 
accepted  for  bis  accommodation." 

In  onr  opinion  tbe  facts  disclosed  In  tbis 
record  sbow  tbat  tbis  note  was  In  reality 
executed  for  the  benefit  of  every  person 
wbose  name  appears  on  It  As  already  stat- 
ed, it  is  established  In  proof  tbat  this  was 
an  obligation  of  the  B.  I.  Busby  corporation, 
and  that  these  parties  were  all  stockholders 
and  directors,  and  that  the  note  waa  execut- 
ed for  the  purpose  of  renewing  an  outstand- 
ing indebtedness  of  tbe  corporation.  It  is  in 
proof  tbat  tbe  B.  I.  Busby  corporation  re- 
ceived all  tbe  assets  and  assumed  all  tbe 
liabilities  of  the  firm  of  B.  I.  Busby  &  Co. 
Our  conclusion  on  this  branch  of  tbe  case 
Is  tbat  C.  B.  Blackburn  was  not  entitled  to 
notice  of  dishonor,  since  be  was  a  Joint 
maker  and  equally  interested  In  tbe  note  with 
bis  co-makers  and  Indorsers.  We  have  also 
considered  tbe  questions  made  on  the  al- 
leged alteration  of  the  note.  Its  cancella- 
tion, etc.,  but  do  not  find  these  assignments 
of  error  well  taken.  It  results  tbat  the  de- 
cree of  the  chancellor  must  be  In  all  respects 
affirmed. 


AMERICAN  STEAM  LAUNDRY  CO.  T. 
HAMBURG  BREMEN  FIRE  INS.  CO. 

(Supreme  Court  of  Tennessee.     Oct.  81,  1908.) 

1.  INSUBAKCE  (I  828*)— FOBFEITUWB  OF  POL- 
ICY—CHABQE  OT  Interest. 

One  owning  a  laundry  business  conducted 
under  the  name  of  a  company  as  a  trade-name, 
insured  the  property,  the  policy  providing  that 
it  should  be  void  if  there  was  any  change  la  the 
interest,  title,  or  possession  of  the  property,  and 
thereafter  sold  the  business  to  otnets,  who  con- 
tinued it  under  the  same  name,  the  policy  not 
being  transferred  to  them,  and  tbe  insurer  hav- 
ing no  notice  of  the  sale.  Held,  tbat  the  sale 
forfeited  tbe  policy;  the  contract  being  per- 
sonal  with  the  owner. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  794,  795^  80&-809;    Dec.  Dig.  { 

2.  Insubahck  (I  213*)  —  "FiBX  InsimANCB 
Polict"— Natube  of  Contbaot. 

A  fire  insurance  ixilicy  is  a  personal  con- 
tract for  the  indemnity  of  insured,  and  does  not 
follow  tbe  property  on  its  sale,  in  tbe  absence 
of  an  agreement  for  the  transfer  of  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  485;    Dec.  Dig.  §  215.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  2818.] 

3.  INSUBANCE  (I  878*)— FOBFEITDBE  OF  POL- 
ICY—  Change  in  Ownebship— Consent  of 
Company— Evidence. 

Where  the  insurer's  agent  knew  that  some 
changes  had  been  made  in  the  insured  property, 
but  did  not  know  whether  they  were  changes  in 
interest   or  physical  changes   in   its  operation, 


and  was  then  trying  to  cancel  the  policy,  be 
did  not  assent  to  any  diange  in  ownership. 

[Eld.  Note. — For  other  -cases,  see  Insurance. 
Dec.  Dig.  I  878.*] 

4.  IRBUBAHOK  a  378*)  —  Bbokkbs— Notice  to 

AOBNT. 

A  broker  who  effects  insurance,  wichoa: 
bein^  employed  by  tbe  insurer,  but  for  a  com- 
mission upon  tlie  premium  secured  for  such  rUki 
as  the  insurer  chooses  to  accept,  is  not  u 
agent  of  the  insurer  so  that  notice  to  him  would 
bind  the  insurer,  snd  henoe  notice  of  the  traa>- 
fer  of  insured  property  to  brokers  who  effected 
the  insurance  and  divided  the  cwnmisslona  witlk 
the  insurer's  agent  would  not  bind  the  insurer. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  974 ;    Dec.  Dig.  |  87&»] 

Appeal  from  Chancwy  Court,  Knox  Obnn- 
ty;  Joseph  W.  Sneed,  Chancellor. 

Suit  by  the  American  Steam  Laundry  Coid- 
pany  against  the  Hamburg  Bremen  Fire  In- 
surance Company.  From  a  decree  for  plain- 
tiff, defendant  appeals.  Beveraed,  and  bill 
dismissed. 

Gomlck,  Wright  &  Frants,  for  appellant 
W.  S.  Roberts  and  Geo.  W.  Fox,  for  appellee. 

NEIL,  J.  On  tbe  24th  of  August,  1906. 
the  defendant  Insurance  company  issued  t 
policy  of  $1,200  for  one  year,  payable  to 
tbe  "American  Steam  Laundry  Companv," 
Insuring  certain  laundry  machines  and  other 
machines  contained  in  a  building  described 
In  the  policy.  The  American  Steam  Laundry 
Company  was  not  a  corporation,  but  tbe  term 
designated  a  laundry  business  carried  on  by 
one  Coram  Acuff;  tbe  name  being  used  by 
him  simply  as  a  trade-name.  Subsequently 
he  sold  a  half  Interest  to  one  Wiley,  and 
the  latter  sold  bis  Interest  to  S.  P.  Arm- 
strong. After  this  Coram  AcuCF  sold  bis  re- 
maining Interest  to  C.  E.  Fox,  and  these  two 
formed  a  new  copartnership,  but  still  used 
the  name  tbe  "American  Steam  Laundiy 
Company."  Tbe  policy  was  not  transferred, 
nor  was  the  consent  of  the  Insurance  compa- 
ny obtained.  The  ^property  was  simply  trans- 
ferred. However,  when  the  transfer  of  the 
latter  was  made,  It  was  mentioned  that  the 
property  was  under  Insurance,  and  tbe  pur- 
chasers say  they  regarded  this  Insurance  as 
an  asset  of  the  firm. 

The  policy  contained  this  provision  npoa 
tbe  subject  of  transfer  of  Interest: 

"This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  endorsed  hereon,  or  add- 
ed hereto,  shall  be  void  if  •  *  •  any 
change  other  than  by  the  death  of  tbe  insurer 
take  place  in  the  interest,  title  or  possession 
of  the  subject  of  insurance,"  etc. 

Tbe  insurance  was  effected  through  one 
Toms,  who  was  an  employ^  of  Doll,  Mynderse 
&  Brownlee.  These  latter  were  not  the 
agents  of  the  Insurance  company  tbat  effect- 
ed the  insurance,  but  were  agents  of  other 
companies.  Tbe  risk  was  tendered  to  thein. 
but  they  did  not  have  any  company  tbat  was 
willing  to  take  laundry  property,  bo  it  was 
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carried  to  J.  EL  Lata!  A  Ca,  who  weore  agents 
for  the  defendant  Insurance  company,  and 
that  company  took  the  risk;  Doll,  Myndcrse 
&  Brownlee  acting  only  as  brokers  In  the 
transaction,  and  J.  E.  Lutz  &  Co.  dividing 
the  commission  with  them. 

The  negotiation  of  this  Insurance  took 
place  between  Mr.  Toms,  the  employ^  of 
DoD,  Mynderse  &  Brownlee,  OQ  the  one  hand, 
and  C<Htim  Acuff  on  the  other.  J.  B.  Lutz 
&  Co.  did  not  at  any  time  know  that  Acuff 
had  sold  his  Interest  in  the  property,  or  that 
Fox  and  Armstrong  had  acquired  his  Inter- 
«st.  It  Is  true  that  a  few  days  before  the 
fire  Mr.  Toms  applied  to  J.  E.  Lutz  &  Co.  for 
a  renewal  of  the  policy;  the  policy  which  is 
in  suit  in  the  present  case  haying  nearly 
reached  its  expiration.  Lutz  &  Co.  Issued 
the  renewal  policy,  but  some  days  thereafter 
recalled  it  They  did  not  at  that  time  know 
that  Armstrong  &  Fox  had  any  interest  In 
the  property.  They  were  Informed  that 
there  liad  been  some  changes,  so  they  say, 
but  they  did  not  know  what  changes  they 
were,  whether  physical  changes  merely  or 
some  other  kind.  The  renewal  policy  Is  not 
in  question  here.  It  was  taken  up.  It  ap- 
pears that  Lutz  &  Co.  understood  themselves 
as  directing  Mr.  Toms  to  take  up  the  whole 
insurance,  but  he  did  not  so  understand  them, 
and  only  took  up  the  renewal  policy. 

The  question  arises  only  on  the  original 
policy,  and  is  tills:  Are  Fox  A  Armstrong 
entitled  to  recover  under  the  facts  stated? 

They  Insist  that  they  are  entitled  to  re- 
cover because  not  only  was  the  Insurance 
issued  in  the  name  of  the  "American  Steam 
Laundry  Company,"  but  the  new  firm  contin- 
ued to  operate  the  business  under  the  same 
name.  Moreover,  it  is  Insisted  that  the  In- 
surance company  paid  no  attention  to  the 
personnel  of  the  man  or  men  running  the 
business,  but  simply  insured  under  the  trade- 
name, and  therefore  no  real  change  of  risk 
resulted  by  the  change  of  the  personnel  of 
the  men  operating  under  the  name. 

We  think  this  is  a  mistaken  view.  The 
original  transaction  was  with  Coram  Acoff, 
and  must  be  treated  as  a  transaction  with 
bim,  although  he  used  merely  a  trade-name 
instead  of  his  own  name.  The  property  hav- 
ing passed  to  other  persons  without  obtaining 
the  consent  of  the  Insurance  company,  and 
the  transfer  of  the  policy,  the  property  was 
no  longer  protected.  A  fire  insurance  policy 
Is  a  contract  of  personal  Indemnity  made 
with  the  individual  protected,  and  does  not 
go  with  the  property  as  an  incident  thereto 
to  any  p^Bon  who  may  buy  that  property. 
If  it  goes  at  all,  it  goes  as  a  matter  of  con- 
tract for  the  transfer  of  the  policy.  Quarles 
V.  Clayton,  87  Tenn.  308,  10  S.  W.  605,  3  L. 
B.  A.  170;  Bennett  v.  Featherstone,  110 
Temi.  27,  71  8.  W.  589. 

In  the  first  of  these  cases  the  court  said: 

"By  all  the  authorities  a  contract  of  fire 
Insurance  is  a  personal  contract,  and  assures 
tlie  Int^est  alone  of  the  assured  In  the  prop- 


erty In  the  absence  of  some  agreement  or 
trust  to  the  contrary;  these  provisions  hav- 
ing been  upheld  by  the  courts  as  reasonable 
conditions  limiting  and  restricting  the  lia- 
bility of  the  Insurer.  That  they  are  reason- 
able is  obvious  when  we  consider  that  the 
contract  is  one  for  the  personal  indemnity  of 
the  assured  against  a  loss  affecting  the  inter- 
est in  the  property  covered  by  the  policy. 
The  Insurer  contracts  with  reference  to  the 
character  of  the  assured  for  integrity  and 
prudence.  He  might  be  very  wUling  to 
dgree  to  make  good  the  loss  of  one  for  the 
destruction  of  property  owned  by  him,  while 
be  would  be  unwilling  to  insure  the  same 
property  if  owned  by  another. 

"Again  the  contract  \mdertakes  to  make 
good  any  loss  which  that  assured  may  sus- 
tain, and  from  this  it  follows  that.  If  the 
assured  has  parted  with  his  interest  before 
the  loss,  he  cannot  ask  to  be  indemnified  be- 
cause he  has  sustained  no  loss." 

The  opinion  continues  on  page  314  of  87 
Tenn.,  page  507  of  10  S.  W.  <S  L.  B.  A.  170): 

"The  contract  is  not  therefore  one  which 
attaches  to  or  fellows  the  property,  being  one 
for  the  personal  Indemnity  of  the  assured, 
and,  when  the  insurer  does  not  assent  to  the 
assignment  of  the  policy  to  the  grantee  of 
the  property,  neither  the  assured  nor  his  as- 
signees of  the  property  can  recover  upon 
the  policy." 

To  the  same  effect,  see  Insurance  Co.  t. 
Manning  (0.  0.  A.)  160  Fed.  385;  also  the 
following  text-book  authorities: 

1  Cooley's  Briefs  on  the  Law  of  Insurance, 
p.  211  et  seq.: 

"In  view  of  the  principle  heretofore  dis- 
cussed that  the  insured  must  have  an  insur- 
able interest  at  the  time  the  loss  occurs.  It 
may  readily  be  inferred  that  the  termination 
of  the  insurable  interest  of  the  person  insur- 
ed in  the  subject  of  the  Insurance  terminates 
the  policy.  This  is  true  irrespective  of  any 
provision  of  the  policy  providing  for  for- 
feiture in  case  of  alienation  or  other  change 
of  interest" — citing  cases  from  the  federal 
courts  and  the  courts  of  Iowa,  Maine,  Mary- 
land, Massachusetts,  Missouri,  New  York, 
Ohio,  Pennsylvania,  and  Louisiana.  It  is 
further  said  upon  page  203  of  the  same  vol- 
ume: "An  absolute  transfer  of  the  title  of 
the  insured  in  the  subject  of  the  insurance 
divests  him  of  his  entire  insurable  Interest 
and  terminates  the  policy" — citing  cases  from 
the  federal  courts  and  the  courts  of  Indiana, 
Iowa,  Louisiana,  Maryland,  Massachusetts, 
Michigan,  New  York,  Ohio,  and  Pennsylvania. 
In  volume  2,  of  the  same  author,  at  page 
1732,  it  is  said  that  a  sale  of  a  part  interest 
in  property  by  an  insured  to  a  third  person 
will  not  terminate  a  contract  of  insurance  in 
the  absence  of  a  condition  against  alienation. 
But,  continuing  on  page  1733,  the  author 
says:  "On  the  other  hand,  a  condition  against 
any  sale,  transfer,  or  change  in  title  or  in- 
terest Is  violated  by  a  transfer  of  a  part  in- 
terest In  the  insured  premises"— citing  cases 
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fnm  Michigan  and  Texas.  See,  also,  to  the 
same  effect,  1  May  on  Insnrance,  p.  542;  1 
Samson's  Digest  of  Laws  of  Insurance,  p.  95; 
S  Joyce  on  Insurance,  §|  3289,  3290.  In  Cle- 
ment on  Insurance,  p.  617,  it  Is  said:  "The 
contract  of  fire  Insurance  is  one  of  Indem- 
nity to  the  person  to  be  Insured,  and  does 
not  extend  to  another  person  or  Interest  with- 
out language  In  or  on  the  policy  consenting  to 
same,  or  covering  or  Including  In  the  descrip- 
tion the  insured,  or  the  property"— dting 
numerous  cases  from  Tarions  Jurisdictions  in 
support  of  the  text 

We  do  not  thinlc  it  material  that  the  trade- 
name continued  the  same.  The  individuals 
owning  the  business  were  different;  Just  as 
different  as  if  a  different  name  had  been 
used.  The  principle  above  referred  to  there- 
fore has  full  (^>eratlon,  regardless  of  the 
persistence  of  the  same  trade-name. 

It  is  claimed  that  the  company  had  notice 
of  the  change  of  ownership  through  the  bro- 
kers who  wrote  the  insurance.  Upon  the 
question  of  notice:  J.  E.  Lutz  &  Ck>.  were  the 
agents  who  wrote  the  Insurance.  They  were 
the  only  agents  of  the  insurance  company  in 
the  Knoxville  territory,  and  the  complainant 
had  notice  of  this  agency,  by  reason  of  the 
fact  that  they  signed  the  policy  as  agents  of 
the  company.  Messrs.  Doll,  Mynderse  & 
BrownJee  were  in  the  general  Insurance  and 
real  estate  business.  As  already  stated,  the 
application  for  Insurance  having  been  made 
to  them,  and  they  having  no  companies  who 
would  take  the  risk,  they  procured  the  policy 
to  be  Issued  by  J.  E.  Lutz  &  Go.  The  only 
thing  in  the  record  tending  to  show  any  no- 
tice to  them  appears  in  the  following  excerpt 
taken  from  J.  B.  Lutz'  deposition:  "Q.  Did 
you,  or  your  firm,  or  your  company,  so  far 
as  you  know,  ever  have  any  notice  of  any 
change  of  ownership  In  the  property  of  com- 
plainants after  the  policy  was  written,  and 
before  the  fire,  and,  if  so,  state  fully  what 
notice  you  had?  A.  The  only  Intimation  we 
had  was  when  I  went  to  Doll,  Mynderse  & 
Brownlee  and  asked  them  for  the  return  of 
the  policy,  as  we  wanted  to  cancel  it  He 
merely  said  he  would  have  the  policy  taken 
up,  and,  while  I  did  not  state  to  him  my  rea- 
son for  asking  him  for  the  return  of  the 
policy,  he  said  there  had  been  some  changes, 
but  I  did  not  inquire  whether  physical  or 
otherwise."  This  was  within  two  weeks  of 
the  fire. 

It  will  thus  be  seen  that,  so  far  as  the 
agent  of  the  company  is  concerned,  the  only 
notice  he  had  was  some  months  after  the 
change  of  ownership,  and  within  two  weeks 
of  the  fire.  He  undertook  to  take  up  and 
cancel  the  policy,  and  was  told  at  the  time 
that  there  had  been  some  changes,  but  was 
not  Informed  as  to  whether  there  was  a 
change  in  the  title  or  ownership,  or  whether 
the  changes  were  physical  changes  in  the 
property.  Certainly  he  did  not  assent  to  the 
changes  whatever  they  were,  since  he  was 


endeavoring  at  that  time  to  cancel  the  poU<7 
now  in  suit 

There  is  some  question  as  to  whetber  the 
brokers  had  notice,  but  we  think  tliat  it  is 
perfectly  clear  troai  the  evidence  that  Mr. 
Toms,  who  was  the  employe  of  Doll,  Myn- 
derse &  Brownlee,  did  have  a  general  knowl- 
edge of  the  fact  that  Fox  and  Armstrong 
were  the  owners  of  the  proi>erty,  and  tlat 
this  knowledge  came  to  him  shortly  atter 
they  purchased.  However,  this  woald  not 
affect  the  Insurance  company,  since  DolU 
Mynderse  tc  Brownlee  were  merely  brokers. 
A  case  in  point  and  conclusive  of  tbe  qu«9- 
tlon,  when  taken  in  connection  with  tbe  casp 
immediately  following  in  tbe  same  volome. 
Is  that  of  Boyal  Insurance  Ca  t.  McCrea, 
Maury  ft  Co.,  8  Lea,  531,  41  Am.  Rep.  eS6. 
The  holding  of  the  court  in  the  case  last  re- 
ferred to  is  set  out  m  tbe  ^llabns,  as  fol- 
lows: "If  the  general  agent  of  a  foreign  In- 
surance company  who  delivers  and  counter- 
signs a  policy,  and  whose  duty  It  Is  to  en- 
dorse on  the  policy  existing  or  subsequent 
Insurance,  has  knowledge  of  such  insnrance. 
and  is  ready  to  make  the  endorsement,  but 
postpones  doing  so  to  suit  his  own  oonv«i- 
lence,  when  the  assured  offers  to  prodnce  tbe 
policies  for  the  purpose,  and  in  the  meantime 
the  property  is  destroyed  by  fire,  a  condition 
of  the  policy  requiring  such  Insurance  to  be 
endorsed  on  the  policy  will  be  considered  as 
waived,  notwithstanding  another  condition 
contained  in  it  that  the  use  of  general  terms 
or  anything  less  than  a  distinct  specific  agree- 
ment, clearly  expressed  and  endorsed  on  the 
policy,  shall  not  be  construed  as  a  waiver  of 
any  printed  or  written  condition  or  restric- 
tion therein."  In  the  next  case,  referring 
to  the  former,  the  court  said:  "The  princi- 
pal defense,  both  in  this  court  and  tbe  court 
below,  was  that  of  over  Insurance  upon  sub- 
stantially the  same  proof  as  In  the  forgoing 
case,  of  tbe  policies  issued,  their  dates,  and 
amounts,  and  proceedings  had  thereon.  The 
reply  to  this  defense  was  not  the  same  as  in 
the  previous  case,  for,  although  the  policy 
was  obtained  by  the  assured  through  Peck  & 
Cabin,  these  persons  were  not  the  agents  of 
the  Boyal  Insurance  Company,  and  only  act- 
ed as  insurance  brokers.  A  broker  who  ef- 
fects Insnronce  under  no  employment  by  the 
Insurer,  but  for  a  commission  upon  the  pre- 
mium received  for  such  risks  as  he  procures 
to  be  offered  and  the  insurer  chooses  to  ac- 
cept, Is  not  the  agent  of  the  Insurer  In  sucb 
sense  as  to  bind  the  insurer  by  notice  to  the 
agent.  Devens  v.  Mechanics'  &  Tr.  Co.,  S3 
N.  Y.  168."  Boyal  Insurance  Co.  v.  McCres, 
Maury  &  Co.,  8  Lea,  531,  532,  41  Am.  Bep. 
656. 

Again  this  court  adverted  to  tbe  subject 
In  Martin  v.  Insurance  Co.,  100  Tenn.  523. 
528,  61  S.  W.  1024,  1025,  and  quoted  with 
approval  the  following  from  Hermann  v.  In- 
surance -Co..  100  N.  Y.  411,  3  N.  B.  341,  55 
Am.  Bep.  197,  viz.:    "But  the  authority  of  • 
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broker  employed  to  procure  Insurance  for  his 
principal,  each  broker  not  being  a  general 
agent  to  place  and  manage  Insurance  on  bis 
principal's  property,  terminates  with  tbe  pro- 
curement of  tbe  policy.  It  cannot  in  rea- 
son be  held  to  continue  after  the  insurance 
has  been  procured  and  the  policy  bad  been 
delivered  to  the  principal.  An  agent  to  pro- 
cure a  contract  has  no  power  to  discbarge  It 
Implied  trom  the  original  authority  merely. 
If  he  possesses  that  power,  it  arises  from 
fiome  actnal  or  apparent  authority  superadd- 
ed to  the  mere  power  to  enter  into  the  con- 
tract." Grace  v.  Am.  Central  Insurance  Co., 
109  U.  S.  278,  3  Sup.  Ct  207,  27  U  Bd.  932; 
Adams  v.  Fire  Insurance  Co.  (C.  C.)  17  Fed. 
630;  Kehler  v.  N.  O.  Insurance  Co.  (C.  C.)  23 
Fed.  700;  Wight  v.  Royal  Insurance  Co.  (O. 
G.)  53  Fed.  340;  Ostrander,  Fire  Insurance 
Cos.  (  16;  1  Joyce  on  Insurance,  {{  636,  637 ; 
2  Joyce  on  Insurance,  Si  1666-1666;  White 
▼.  Insurance  Co.,  120  Mass.  330;  Mecbem  on 
Agency,- 1  931. 

We  are  of  opinion  therefore  that  the  plain- 
tllt  IB  not  entitled  to  recover.  The  chancel- 
lor held  otherwise,  and  bis  decree  is  there- 
fore reversed,  and  the  bill  dismissed,  with 
costs. 


UNITED  STATES  FIDELITY  &  GUARAN- 
TY CO.  V.  RAINEYet  al. 

(Supreme  Court  of  Tennessee.    March  7, 1908.) 

1.  CBEDrroEs'  Suit  (!  28*)— Pekbentation  oi- 

Cl^IUS— TiXE  FOB  FlMNO. 

A  creditor  may  file  a  i>etit{on  setting  up  a 
claim  in  a  creditors'  suit  and  share  in  tbe  fund 
at  any  time  before  It  has  been  finally  distribut- 
ed, but  he  cannot  come  in  at  a  subsequent  tenn, 
after  a  decree  has  been  rendered  settling  all  the 
controverted  questions,  for  the  purpose  of  re- 
opening the  case,  and  having  the  questions  re- 
heard. 

[EJd.   Note.— For  other   cases,    see   Creditors' 
Suit,  Cent.  Dig.  »  115,  116 ;   Dea  Dig.  S  28.») 

2.  Appeai,  and  Ebbob  (J  545*)— Record— Pe- 
titions Denied— Filing  in  Lower  Court— 
Necessity  fob  Bit.i,  of  Exceptions. 

To  make  a  petition  the  filing  of  which  was 
di5ialIowed  in  the  lower  court  a  part  of  the  rec- 
ord on  appeal,  it  must  be  embodied  in  the  tran- 
script by  a  sufficient  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !  2416 ;   Dec.  Dig.  §  545.*] 

3.  Appeal  and  Error  (§  518*)— Recobd— Pe- 
tition Denied  Filing  in  Loweb  Court— 
Presentation  in  Decree. 

Petitions  the  filing  of  which  were  disallowed 
in  the  chancery  court  may  be  sufficiently  em- 
bodied in  a  decree  to  be  presented  to  the  Su- 
preme Court,  but  the  decree  must  fully  recite 
tbe  nature  of  the  petitions  with  their  material 
averments,  together  with  the  relief  sought  and 
tbe  action  of  the  cbancellar  thereon,  and  the 
mere  recital  that  they  were  filed  is  not  suf- 
ficient 

rX)d.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  f  2342;   Dec  Dig.  |  618,*] 


4.  Appeal  and  Ebbob  ({  518*)— REcoBt>— Pe- 
titions Filed  Aftbb  Decbek  Without  Ob- 

DER    OF   CHANCELLOB. 

Petitions  filed  in  a  creditors'  suit  after  final 
decree  and  at  a  subsequent  term,  without  an 
order  of  the  chancellor,  did  not  thereby  become 
part  of  the  record,  especially  where  tbe  chancel- 
lor had  declined  permission  to  file  them. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2342;    Dec.  Dig.  1  51&*] 

6.  Appeal  and  Bbbob  (§  776*)— Dismissal— 
Offeb  of  Judgment— Payment  into  Coubt 
of  Amount  Admitted  to  be  Due. 

A  party  may  end  litigation  in  the  Supreme 
Court  by  agreeing  in  open  court  to  suffer  judg- 
ment to  be  pronounced  against  him  for  his  op- 
ponent's claim,  with  interest  and  costs,  and  he 
need  not  pay  the  money  into  conrt. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  77a*] 

6.  Appeal  and  Ebbob  (8  780*)— Pasties— One 
OB  More  Suing  on  Behalf  of  Otbebs — 
Dismissal. 

That  an  appeal  in  a  creditors'  suit  may  not 
be  dismissed  because  the  defendants  of  record 
are  being  sued  as  the  representatives  of  a  par- 
ticular class  of  creditors,  the  bill  must  show 
that  they  were  made  defendants  as  representa- 
tives of  a  particular  class,  especially  where  the 
decree  granting  the  appeal  shows  that  they  pray- 
ed the  appeal  on  their  individaal  accounts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  780.*] 

7.  Bonds  (8  35*>— Omission  of  ob  Excess  of 
Statutobt  Requibementb  —  Vauditt  as 
Common  Law  Bond. 

Where  a  guaranty  company  voluntarily 
and  for  a  valid  consideration  became  surety 
on  a  public  officer's  bond,  which  was  not  con- 
ditioned according  to  the  statute,  omitting  one 
prescribed  condition  and  embracing  other  condi- 
tions not  required,  its  bond  was  nevertheless 
a  good  common-law  bond,  and  enforceable  to 
the  full  extent  of  the  penalty  imposed. 

[Ed.  Note.— For  other  eases,  see  Bonds,  Cent 
Dig.  8  340;   Dec.  Dig.  8  35.*] 

8.  Officebs  (J  37*)— Bonds— Conditionb. 

A  condition  in  a  public  officer's  bonds  that 
he  will  faithfully  perform  all  the  duties  of  bis 
office  is  a  guaranty  of  the  personal  honesty  of 
the  officer,  furnishing  indemnity  against  his  de- 
faicatione. 

[Ed.  Note. — For  other  cases,  see  Officers,  Cent. 
Dig.  8§  54-59;    Dec.  Dig.  8  37.*] 

9.  States  (8  110*)  —  Pbiobity  or  State  as 
Cbeditob. 

The  prerogative  right  of  the  sovereign  to 
priority  of  payment  of  demands  due  it  in  its 
sovereign  capacity  was  a  part  of  the  common  law 
transmittpd  to  Tennessee  from  North  Carolina. 
[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  §  108;   Dec.  Dig.  8  110.*] 

10.  States  (8  110*)— PBioBrrr  of  State  as 
Creditor. 

Tbe  state  is  entitled  to  priority  over  other 

creditors  of  a  defaulting  puolic  officer  in  the 

collection  of  its  delinquent  revenue  on  his  bond. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 

Dig.  8  108;    Dec.  Dig.  8  110.*] 

11.  Counties  (8  130%*)— Pbiobity  as  Cbed- 
itob. 

Counties  are  not  entitled  to  priority  over 
the  creditors  of  a  defaulting  public  officer  in  the 
collection  of  claims  on  his  bond. 

[Ed.    Note.— For   other   cases,   see   Counties, 
Dec.  Dig.  8  130>4.*] 


•For  other  cues  se*  same  topic  and  sectloo  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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12.  municipai,  cospobations   (|   255%*)  — 
Pbiobitt  as  Cbeditob. 

Cities  are  not  entitled  to  priori^  over  other 
creditors  of  a  defaaltin^;  public  officer  in  the 
collection  of  claims  on  his  bond. 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporations,  Dea  Dig.  i  255%.*] 

13.  INTEBEST  (J  39*)— Funds  in  Litigatior— 

LlABILITT  Xr-NDEB   BOND. 

Where  a  surety  was  liable  on  a  public  of- 
ficer's bond  to  many  creditors,  whose  claims  had 
not  been  adjudicated,  and  filed  a  bill  to  have 
its  liability  established,  it  was  chargeable  with 
Interest  on  the  amount  due  from  the  date  of  the 
decree  adjudging  liability,  and  not  from  the  date 
of  filing  the  bill. 

[B3d.  Note. — For  other  cases,  see  Interest, 
Cent.  Dig.  {  84;    Dec.  Dig.  |  39.*] 

Appeal  from  Cbanceiy  Court,  Davidson 
County;  John  Allison,  Chancellor. 

Bill,  in  the  nature  of  a  creditor's  bill,  by 
the  United  States  Fidelity  &  Guaranty  Com- 
pany against  Walter  S.  Rainey  and  certain 
of  bis  creditors  as  representatives  of  all  his 
creditors  to  ascertain  complainant's  liability 
as  surety  on  the  named  defendant's  official 
bonds.  There  was  a  decree  sustaining  the 
bill  as  a  general  creditor's  bill,  ordering  pub- 
lication of  notice  to  creditors  to  file  their 
claims,  and  referring  the  matter  to  the  clerk 
and  master  to  take  proof  and  report  the 
sums  due.  Exceptions  to  the  report  were 
overruled  by  the  clerk,  but  on  appeal  the  de- 
cree of  the  chancellor  modified  the  report 
giving  priority  to  certain  creditors.  At  a 
term  after  the  decree  was  rendered,  but  before 
distribution  of  the  fund  one  of  the  creditors 
presented  a  petition  setting  up  a  claim,  and 
was  denied  the  right  to  file  it  Various  cred- 
itors appeal,  and  bring  error.  Reversed  and 
remanded  for  the  statement  of  another  ac- 
count. 

Clarence  T.  Boyd  and  B.  L.  McNellly,  for 
appellant.  P.  D.  Maddin,  Sam.  N.  Harwood, 
McAllister  &  Smith,  Brown  &  Akers,  P.  M. 
E^tes,  and  Thos.  B.  Johnson,  for  appellees. 

McALISTER,  J.  The  present  litigation 
was  evolved  from  the  defalcation  of  Walter 
S.  Rainey,  derk  of  the  First  and  Second  cir- 
cuit courts  of  Davidson  county. 

It  appears  from  the  record  that,  when 
Walter  S.  Rainey  entered  upon  his  duties  as 
clerk  of  the  First  and  Second  circuit  courts, 
be  executed  three  official  bonds,  one  for  $5,- 
000  known  as  the  "revenue  bond,"  a  second 
for  $10,000,  known  as  the  "official  bond,"  and 
a  third  for  $5,000,  known  as  the  "special"  or 
"receiver's"  bond,  conditioned  to  cover  prop- 
erty or  funds  which  might  at  any  time  come 
to  the  hands  of  such  clerk  as  special  com- 
missioner and  receiver  by  appointment  of 
the  court 

The  United  Btatefe  Fidelity  ft  Guaranty 
Company  became  surety  on  each  of  these  of- 
ficial bonds.  About  January  5,  1901,  and  be- 
fore the  expiration  of  his  term,  the  said' 
Rainey  was  removed  from  office,  and  It  was 


ascertained  that  the  liabilities  of  the  office 
were  from  $15,000  to  $25,000  in  excess  of 
the  assets,  which  indebtedness  fell  upon  his 
surety  the  guaranty  company. 

The  present  bill  was  filed  April  5.  1901.  by 
the  United  States  Fidelity  &  Guaranty  Com- 
pany against  Walter  B.  Rainey  and  27  cred- 
itors for  the  purpose  of  ascertaining  the  com- 
pany's liability  as  surety  on  said  official 
bonds. 

The  suit  is  In  the  nature  of  a  creditors' 
bill,  and  was  brought  against  varions  cred- 
itors of  Rainey  who  might  be  interested  is 
any  fund  or  funds  which  may  have  been  paid 
into  the  hands  of  said  Rainey  as  clerk,  and 
for  which  he  was  liable  on  his  official  bond. 

It  appears  that  a  few  creditors  were  named 
as  defendants  for  the  purpose  of  represent- 
ing all  other  creditors  similarly  situated: 
all  the  creditors  amounting  probably-  to  60$ 
and  being  too  numerous  to  bring  before  the 
court 

It  is  shown  that  Rainey  was  indebted  to 
these  various  creditors  in  sums  ranging  from 
10  cents  up  to  $6,000,  and  it  is  said  that  in 
order  to  avoid  bringing  this  large  nnmber  of 
persons  before  the  court,  27  individuals  were 
selected,  and  made  parties  defendant  to  rep- 
resent all  the  other  classes. 

Complainant  states  that  it  is  ready  and 
willing  to  pay  whatever  sum  may  be  necessa- 
ry under  said  bonds  as  soon  as  the  proper 
amount  of  each  bond  can  be  determined,  and 
asked  for  a  complete  account  of  the  office 
and  the  exact  amount  due  from  complainant 
I^  reason  of  said  suretyship. 

The  prayer  of  the  bill  is:  That  complain- 
ant be  allowed  to  file  this  bill  as  a  general 
creditors'  bill  in  behalf  of  Itself  and  all  oth- 
er creditors  of  the  said  Walter  S.  Rainey. 
clerk  of  the  said  two  circuit  courts. 

That  a  general  reference  to  the  clerk  and 
master  be  ordered  to  take  proof  and  report 
the  cash  balance  due  from  each  and  everj- 
case  In  the  circuit  courts  when  said  Ralnev 
was  removed  from  office,  the  source  from 
which  the  fund  arose,  and  the  bond  under 
which  he  and  his  surety  were  to  be  liable 
therefor. 

That  all  other  liabilities  of  the  office  be 
ascertained  and  the  bond  under  which  he  and 
his  sureties  would  be  liable  therefor. 

That  all  parties  be  restrained  by  Injunc- 
tion from  prosecuting  suits  to  recover  an.v 
amount  due  from  complainant  as  surety,  ex- 
cept in  this  case,  and  that  all  parties  havinir 
suits  pending  against  said  office  lie  reqair«-d 
to  file  their  claims  and  prosecute  the  same 
herein. 

That  all  necessary  references  be  had  to  as- 
certain the  total  liabilities  of  defendant  Rai- 
ney's  office,  the  total  assets,  the  names  of  the 
parties  entitled  to  participation  in  the  as- 
sets, the  amount  of  their  claims,  the  proper 
pro  rata  to  be  paid  on  daima,  and  all  other 
necessary  matters. 


•For  other  ease*  im  uune  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digi.  1807  to  date,  ft  Reporter  ladazw 
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On  Jane  4,  1904,  a  decree  was  pronounced 
by  tbe  chancellor  austaining  the  bill  as  a 
general  creditor's  bill,  and  ordering  publica- 
tion for  creditors  to  file  their  re^)ectlTe 
claims  against  said  Ralney,  clerk,  on  or  be- 
fore the  expiration  of  60  days  from  the  date 
of  this  decree. 

Publication  was  accordingly  made  In  pursu- 
ance of  the  direction  of  said  decree.  An- 
swers were  filed  by  the  state,  county,  and  city 
by  Len  K.  Hart  and  W.  B.  Clark,  county 
trustees,  averring  that  said  Ralney  was  in- 
debted to  said  authorities  for  a  large  amount 
of  state,  county,  and  municipal  taxes  which 
be  had  failed  to  pay  over. 

It  appears  that  several  other  persons  filed 
answers  setting  up  claims  against  said  Ral- 
ney, but  most  of  the  defendants  named  in  the 
bill  failed  to  answer,  and  orders  pro  con- 
fesso  were  taken  at  the  rules  against  15  out 
of  tbe  27  creditors  named  as  defendants 
named.  Other  creditors  from  time  to  time 
filed  petitions  presenting  claims  which  they 
asked  to  be  allowed. 

In  obedience  to  the  order  of  reference  the 
clerk  and  master  took  proof,  and  on  April  6, 
1905.  filed  his  report.  In  which  he  set  out  the 
ofiBclal  bonds  of  said  Ralney,  and  also  sched- 
ules showing  all  obligations  of  the  office. 

The  total  liabilities  of  the  circuit  court  ag- 
gregated $25,000,  summarized  as  follows: 

(1)  State  tax  on  litigation |     118  19 

(2)  County  tax  on  UtiKation 118  38 

(3)  State  taxes  for  redemption  of 

property   2,846  24 

(4)  County  and  school  taxes  for  re- 

demption of  property  (David- 
son county) 3,262  10 

(5)  City    tax    (dne   Nashville)....       8,702  01 

(6)  Due  sundry  persons. ; 048  59 

(7)  Due  sundry  persons,   tax  paid 

twice   23  24 

(8)  Due  David  Crutchfield.  fees...  284  05 
(0)  Dne  Len  K.  Hart,  trustee,  fees      1,238  68 

flO)  Due  W.  B.  Clark,  trustee,  fees  104  28 

(11)  Due  sundry  officers,  costs 8.35  ,53 

(12)  Due  sundry  witnesses,  costs...  823  78 

(13)  Due  sundry  Judgments,  etc....  6,636  16 

Total   $25,000  23 

The  clerk  and  master  also  reported  a  claim 
In  favor  of  Nolen  and  Slemons  for  the  sum 
of  $35,  which  was  a  deposit  paid  Into  the 
circuit  court  tai  the  case  of  Lewis  Peel  v. 
XastavUle  Railway  &  Light  Company. 

Tbe  master  also  reported  a  deposit  In  the 
case  of  Mayor  and  City  Council  of  Nashville 
V.  Louisville  Property  Company  for  the  sum 
of  $6,100. 

Tbe  master  also  reported  the  conditions 
of  tbe  several  official  bonds  as  follows: 

Bond  Na  1  for  $5,000,  known  as  the  "reve- 
nue bond,"  was  conditioned  as  follows: 

"Now,  therefore,  should  the  above  bound 
Walter  S.  Ra.lney  truly  and  falthfiilly  per- 
form all  the  duties  of  the  office  of  circuit 
court  clerk  for  the  term  of  his  office  accord- 
ing to  tbe  requirements  of  law,  and  shall 
faithfoUy  collect  and  pay  over  within  the 


time  and  in  the  manner  prescribed  by  law, 
to  the  Treasurer  of  the  state  of  Tennessee, 
or  to  the  proper  officer  designated  by  tbe 
laws  of  Tennessee  to  receive  the  same,  all 
state  taxes  by  blm  collected,  or  that  ought 
to  be  collected,  and  also  all  fines  and  for- 
feitures which  may  or  ought  to  be  collected 
by  him,  during  tbe  said  term  of  office,  then 
this  obligation  to  be  void,  otherwise  to  re- 
main In  full  force  and  effect" 

Bond  No.  2,  for  $10,000  as  dertc  of  the 
circuit  court,  was  conditioned  as  follows: 

"To  be  void  on  condition,  the  said  Walter 
S.  Ralney  this  day  inducted  Into  the  office 
of  circuit  court  clerk  of  Davidson  county, 
safely  kept  and  preserved  the  records  of 
said  cour^  and  faithfully  discharged  the  du- 
ties of  his  office." 

Bond  No.  3,  for  $5,000,  known  as  the  "re- 
ceiver's bond,"  was  conditioned  as  follows: 

"To  be  void  on  condition  that  Walter  S. 
Ralney,  this  day  inducted  into  tbe  office  of 
circuit  court  clerk  of  Davidson  county,  Ten- 
nessee, does  account  for  all  the  property  or 
funds  which  may  at  any  time  come  into  his 
hands  as  special  commissioner  and  receiver 
by  appointment  of  the  court  or  Judge  there- 
of." 

Exceptions  were  filed  on  behalf  of  the 
mayor  and  city  council  of  Nashville  to  the 
report  of  the  master,  for  the  reason  that 
the  state  was  given  priority  over  the  city  In 
tbe  satisfaction  of  its  claim  for  taxes  on 
said  official  bonds,  and  claiming  that  the 
city  was  entitled  to  share  equally  with  the 
state  and  county  in  tbe  penalties  of  said 
bonds  for  the  collection  of  its  taxes,  and 
other  claims. 

Other  exceptions  were  filed  on  behalf  of 
the  city  which  It  is  not  material  to  notice. 

Exceptions  were  also  filed  on  behalf  of 
the  county  of  Davidson,  which  raised  sub- 
stantially the  same  questions  as  to  priority 
made  by  the  mayor  and  dty  council  of  Nash- 
ville. 

Exceptions  were  also  filed  by  the  United 
States  Fidelity  &  Guaranty  Company,  and 
by  P.  M.  Estls  and  Len  K.  Hart 

These  exceptions  were  all  overruled  by  the 
clerk,  but  on  appeal  the  chancellor  modified 
tbe  clerk's  report  as  follows: 

"As  to  the  revenue  bond,  the  court  held 
that  items  1,  2,  and  3  of  the  report  includ- 
ing state  and  county  taxes  on  litigation,  and 
state  taxes  for  the  redemption  of  property, 
aggregating  $3,081.82,  should  be  paid  out  of 
bond  No.  1,  which  should  then  be  canceled, 
and  that  the  entire  penalty  of  bond  No.  2, 
the  original  official  bond  for  $10,000,  was 
insufficient  to  meet  all  claims  reported  under 
it  and  adjudged  that  tbe  surety  company 
was  liable  for  the  entire  penalty  of  bond  No. 
2,  and  that  same  should  be  applied,  first,  to 
the  payment  of  county  and  school  taxes  due 
Davidson  county,  Tenn.,  $2,845 ;  next  to 
the  payment  of  dty  taxes  due  the  mayor 
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and  city  council  of  NashTllIe,  $8,762.01,  less 
certain  claims  therein  explained." 

The  result  of  the  decree  is  that  the  first 
three  Items  of  the  report,  aggregating  |3,- 
081.82,  are  to  be  paid  In  full,  and  charged 
against  the  $6,000  revenue  bond,  which  Is 
then  to  be  canceled,  and  that  Items  4  and  5 
for  county  and  school  tax  for  redemption  of 
property  and  city  taxes  due  Nashville, 
amounting  to  $12,024.11,  are  to  be  paid  out 
of  the  $10,000  bond,  and  that  the  remaining 
items,  6  to  13,  shall  be  paid  ratably  out  of 
the  balance,  but,  as  Items  4  and  5  far  more 
than  exceed  the  sum  of  the  $10,000  bond,  it 
leaves  nothing  to  be  paid  on  the  remaining 
Items. 

The  material  change  made  by  the  chan> 
cellor  In  the  clerk's  report  vras  that  he  ad- 
Judged  priority  to  the  county  and  dty  for 
the  amount  of  their  taxes,  aggregating  a 
little  over  $12,000,  and  he  released  the  sure- 
ty company  from  the  balance  on  the  reve- 
nue bond,  amounting  to  $1,919,  after  charg- 
ing it  with  the  sum  of  $3,081. 

This  decree  was  rendered  January  25, 
1906. 

It  appears  that  on  May  21, 1906,  the  Louis- 
ville Property  Company  presented  a  petition 
In  said  cause,  which  was  before  the  fund 
bad  been  distributed  under  the  decree  of 
the  chancellor,  but  at  a  term  subsequent  to 
the  rendition  of  the  final  decree. 

The  petitioner  presented  a  claim  for  $6,- 
100,  which  had  been  paid  by  the  city  of 
Nashville  into  the  hands  of  Walter  S.  Ralney, 
derk. 

The  fund,  as  shown  In  the  petition,  arose 
out  of  condemnation  proceedings  by  the  city 
against  the  Louisville  Property  Company. 

It  was  averred  that  the  property  condemn- 
ed by  the  eity  was  assessed  at  $6,100  by  the 
Jury  of  view,  and,  this  amount  not  being 
satisfactory  to  the  Louisville  Property  Com- 
pany, It  demanded  a  trial  by  Jury  for  the 
assessment  of  the  damages.  The  city  there- 
upon paid  the  amount  assessed  by  the  Jury 
of  view  into  the  circuit  court;  but,  before 
the  case  was  finally  tried,  the  defalcation  of 
Ralney  occurred. 

The  claim  In  which  the  Louisville  Proper- 
ty Company  was  interested  had  been  report- 
ed by  the  clerk  at  $6,100,  but  It  was  classi- 
fied by  the  clerk  under  class  13 — "due  sundry 
Judgments,"  etc. — and  it  was  not  reported  as 
a  claim  in  favor  of  the  Louisville  Property 
Company. 

The  chancellor,  however,  declined  to  per- 
mit the  petition  of  the  Louisville  Property 
Company  to  be  filed  In  said  cause,  indorsing 
his  action  thereon  as  follows: 

"Application  to  file  this  petition  and  to 
Intervene  was  not  made  In  due  season,  and 
now  comes  too  late.  The  court  refuses  the 
application  on  these  and  other  grounds. 
May  21,  1906." 

The  following  assignments  of  error  were 


filed  on  behalf  of  the  Louisville  Propeny 
Company,  namely: 

(1)  It  was  error  for  the  chancellor  to  re- 
fuse to  allow  the  Louisville  Property  Com- 
pany to  file  its  petition,  and  set  np  Its  daim 
as  a  creditor  of  Walter  8.  Ralney  in  this 
case. 

(2)  The  chancellor  was  In  error  In  refusing 
to  allow  the  Louisville  Property  Ck>mpany 
to  file  Its  amended  petition  setting  up  its 
claim  as  a  creditor  of  Walter  S.  Ralney. 

A  preliminary  question,  however,  arises 
on  the  appeal  of  the  Lonlsvllle  Property 
Company,  and  that  Is  whether  said  company 
is  properly  In  the  Supreme  Court  We  think 
It  quite  clear  that  this  company  bad  a  right, 
before  the  final  distribution  of  the  fnnds  by 
the  chancellor  In  the  court  below,  to  become 
a  party  to  said  cause,  and  present  Its  claim. 

It  is  true  the  petition  of  said  company  was 
not  filed  until  the  term  following  that,  in 
which  the  final  decree  was  pronounced  ad- 
judicating the  claim  of  creditors,  and  the  lia- 
bility of  the  guaranty  company  upon  the  of- 
ficial bonds  executed  by  it  as  surety  of  Wal- 
ter S.  Ralney.  However,  when- this  petition 
was  filed,  the  cause  was  still  in  the  diancery 
court,  no  appeal  having  been  prayed  or 
prosecuted  by  any  creditor,  and,  as  already 
stated,  no  part  of  the  fund  had  been  distrib- 
uted. 

The  chancellor  in  our  opinion  was  In  error 
in  holding  that  the  petition  had  not  been  filed 
in  time.  Hurley  and  Paul,  Administrators. 
V.  Jas.  M.  Murrell's  Heirs  and  Creditors,  3 
Tenn.  Ch.  620;  Latta  v.  Summerow,  4  Lea, 
486;  Heam  v.  Roberts,  9  Lea,  368;  Prewert 
V.  Ooodlett,  98  Tenn.  97,  38  8.  W.  434;  01- 
cott  V.  Headrlck,  141  U.  8.  648,  12  Sup.  Ct 
81,  35  L.  Ed.  851;  Akers  v.  West,  1.  BasL 
21;  2  Daniels'  Chancery  Practice,  S  12i6; 
Matter  of  Howard,  9  Wall.  175,  19  L.  Ed. 
631;  Johnson  v.  Waters,  111  U.  S.  674,  4 
Sup.  Ct  619,  27  Ix  Ed.  547. 

We  think  it  quite  clear  under  these  author^ 
ities  that  in  a  suit  for  the  administratloa  of 
an  insolvent  estate,  or  for  the  purpose  uf 
subjecting  funds  under  a  general  crediturs' 
bill,  any  owner  of  a  dalm  is  entitled  to  pre- 
sent it,  and  share  In  the  fund  at  any  time 
before  it  has  been  finally  distributed. 

But  the  question  remains  whether  the  peti- 
tion of  the  Ix)ulsvllle  Propertj  Company  is 
properly  before  this  court 

It  is  conceded  that  no  formal  bill  of  excep- 
tions authenticated  by  the  chancellor  is 
found  in  the  record  preserving  the  petition 
of  the  Louisville  Property  Company.  It  does 
appear  that  counsel  for  that  company  pre- 
pared and  tendered  to  the  court  a  bUI  of  ex- 
ceptions embodying,  the  original  and  amend- 
ed petition,  and  requested  the  signature  of 
the  chancellor,  but  he  declined  to  sign  It  oa 
the  ground,  as  set  forth  In  the  decree,  "thac 
all  of  the  proceedings  heretofore  had  in  this 
cause  on  said  petition,  and  the  action  of  the 
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court  tbereon,  and  tbe  exceptions  of  tbe 
Louisyille  Property  Company  to  the  action 
of  tbe  court,  all  fully  appear  In  tbe  record 
and  on  tbe  minutes  of  tbe  court" 

It  Is  said  tbat  tbe  original  petition  was 
regularly  marked  "Filed,"  as  also  tbe  peti- 
tion to  rebear,  and  as  well  tbe  amended  pe- 
tition of  tbe  company.  It  appears  tbat  these 
seyeral  petitions  were  marked  "Filed"  when 
they  were  presented,  without  an  ordw  of 
the  chancellor;  and  It  Is  now  argued  tbat 
they  thereby  became  parts  of  tbe  record  as 
if  they  had  been  directed  to  be  filed  by  the 
chancellor. 

It  is  said  that  tbe  court  simply  refused  tlie 
prayer  of  tbe  petition,  but  did  not  order  tbe 
petitions  to  be  stricken  from  tbe  flies. 

Attention  is  also  called  to  the  fact  tbat  tbe 
first  petition  bears  the  chancellor's  signa- 
ture in  refusing  its  prayer.  It  is  said  that 
the  decree  of  June  5tb,  which  was  duly 
signed  by  tbe  chancellor,  allows  the  petition 
to  rebear,  and,  in  connection  therewith,  a 
substituted  petition  asking  leave  of  tbe  court 
to  be  made  a  party  thereto  was  filed. 

This  substituted  petition  was  also  marked 
"Filed."  Tbe  chancellor  declined  to  allow 
tbe  amended  petition  to  be  filed  upon  tbe 
ground  that  the  application  was  filed  at  a 
term  of  tbe  court  subsequent  to  the  one  at 
which  tbe  decree  was  rendered;  thus  rec- 
ognizing, says  counsel,  that  tbe  petition  was 
a  part  of  the  records  of  the  court. 

It  is  further  said  that,  when  the  court 
granted  the  appea:i  in  this  case,  it  especially 
recognized  and  referred  to  the  petition  of  tbe 
Louisyille  Property  Company  to  the  same 
extent  as  would  have  been  donei  by  a  bill  of 
exertions.  ' 

Tbe  decree  referred  to  recites: 

"When  the  court  is  pleased  to  grant  the 
rx)ulSTllte  Property  Company  an  appeal  from 
the  decrees  heretofore  rendered,  which  refus- 
ea  the  LoulsTiUe  Property  Company  the 
right  to  come  in  and  be  made  a  party  to  this 
cause  on  its  petition  filed  herewith  on  June 
5th,  1906,  otherwise  as  shown  by  tills  rec- 
ord." 

Now,  the  arg^ument  of  counsel  is  that  tbe 
marking  of  the  petitions  "Filed,"  and  tbe 
recital  of  these  petitions  in  the  several  de- 
crees of  the  court,  recognize  them,  and  make 
them  a  part  of  the  record  in  tbe  case. 

We  are  unable  to  agree  with  counsel  in 
this  contention.  Under  the  recognized  prac- 
tice, in  order  to  make  a  petition,  the  filing 
of  which  has  lieen  disallowed  in  the  lower 
court,  a  part. of  tbe  record  on  appeal.  It 
must  be  etaibodled  in  tbe  transcript  by  bill 
of  exceptions  duly  signed  and  authenticated 
by  tbe  chancellor. 

It  Is  true  the  matters  in  the  petition  may 
be  sufficiently  embodied  in  a  decree  to  be 
presented  to  this  court,  but  in  such  cases  tbe 
decree  must  fully  recite  tbe  nature  and  char- 
acter of  the  petition  with  Its  material  aver- 
ments,' together  with  the  relief  sought,  and 
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tbe  action  of  the  chancellor  tbereon.  Nance 
V.  Cbesney,  101  Tenn.  466.  47  S.  W.  690. 

The  fact  that  the  original  and  amended 
petitions  were  filed  in  the  cause  without  an 
order  of  tbe  chancellor  did  not  make  them 
a  part  of  tbe  record,  especially  in  view  of 
the  action  of  tbe  chancellor  in  declining  to 
permit  them  to  be  filed.  Nor  did  the  mere 
recital  in  the  decrees  of  tbe  filing  of  an 
original  and  amended  petition  by  .the  Louis- 
ville Property  Company,  without  more,  make 
said  petitions  a  part  of  the  record  herein. 

An  examination  of  the  petition  of  the  Lou- 
isville Property  Company  will  show  that  the 
object  of  petitioner  was  to  re-open  at  a  sub- 
sequent term  of  the  court  a  decree  that  bad 
been  pronounced  at  a  former  term,  wherein 
the  liability  of  the  guaranty  company  on  the 
respective  bonds  executed  by  it  as  well  as 
the  order  of  priority  of  tlie  creditor  had 
been  adjudicated,  and  to  relitlgate  all  of 
those  questions.  We  do  not  understand  the 
rule  allowing  a  creditor  to  file  his  petition 
and  participate  In  tbe  assets  of  an  Insolvent 
administration  at  any  time  before  a  final 
distribution  of  the  assets  authorizes  such  a 
creditor  to  come  In  at  a  subsequent  term,  aft- 
er a  decree  has  been  pronounced  settling  all 
of  the  controverted  questions,  for  the  pur- 
pose of  reopening  the  case,  and  havtaig  all  of 
said  questions  reheard  and  reviewed. 

In  Allen  &  Hill  v.  Shanks,  90  Tenn.  359, 
16  &  W.  71B,  it  was  said: 

"Even  an  interlocutory  decree  adjudges 
rights  and  settieb  principles.  It  is  not  sub- 
ject to  revision  at  a  subsequent  term.  •  *  '  • 
But  the  general  rule  may  be  stated  to  be 
that  if  it  setties  a  principle,  or  adjudges  a 
right,  or  determines  an  Issue,  that  in  duch 
case  it  is  not  open  for  revision  at  a  subse- 
quent term." 

In  Forbes  v.  Memphis  R.  R.  Co.,  Fed.  Cas. 
No;  4,926,  2  Woods,  334,  it  is  said: 

"It  Is  true  that  the  complainants  filed  tbe 
bill  In  this  case  on  behalf  of  themselves  and 
of  all  others  being  stockholders,  creditors, 
or  bondholders  of  tbe  corporation  defendant 
who  might  desire,  or  be  entitled,  to  inter- 
vene. But  it  was  never  contemplated,  nor  is 
it  the  proper  practice,  that  the  persons  em- 
braced in  that  category  should  Intervene  to 
set  aside  the  proceedings,  or  to  Interpose  ob- 
stacles to  the  progress  of  tbe  suit.  The  com- 
plainants, by  suing  as  representatives,  open 
the  door  to  all  other  parties  named  to  come 
In,  and  take  the  benefit  of  the  proceedings 
and  decree,  not  to  oppose  and  nullify  them. 
In  a  suit  so  Instituted  parties  may  come  in 
and  prove  their  claims  or  status,  and  partic- 
ipate in  all  the  dividends  and  benefits  to  be 
derived  from  the  suit.  Rival  creditors  by 
proceedings  before  a  master  may  control  the 
priority  of  their  respective  liens,  and  creditors 
or  stockholders  may  contest  the  validity  of 
the  claims  of  other  creditors  and  stodcbold- 
ers,  but  all  In  subordination  to  the  general  ob- 
ject and  purpose  of  the  suit  to  obtain  an 
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administration  of  the  company'B  assets  and 
property.  To  be  aUowed  to  Intervene  as 
general  defendants  and  contestants  Is  an- 
other and  different  thing." 

It  appearing,  moreover,  that  the  petition 
of  the  LonisTlIle  Property  Company  was 
not  preserved  by  a  bill  of  exceptions,  nor  by 
decree  of  the  court,  it  cannot  be  considered 
by  this  court  on  appeal. 

The  next  question  to  be  considered  arises 
on  the  appeal  of  Nolen  and  Slemons.  As  al- 
ready stated,  Nolen  and  Slemons  were  cred- 
itors of  Walter  S.  Balney,  and  were  made 
defendants  to  the  bill  of  the  guaranty  com- 
pany, and  presented  in  the  court  below  a 
claim  for  $35,  which  represented  a  deposit 
paid  into  the  bands  of  the  circuit  court  clerk 
in  the  case  of  Lewis  Peel  v.  NashTlIle  Rail- 
way &  Light  Company.  That  daim  was  al- 
lowed by  the  clerk  and  master  In  the  sched- 
ule of  liabilities  reported  by  blm,  and  this 
allowance  was  confirmed  by  the  chancellor; 
but,  on  account  of  the  priorities  adjudged  by 
the  chancellor,  this  claim  would  only  receive 
a  pro  rata  of  7  cents  on  the  dollar,  and  for 
this  reason  Nolen  and  Slemons  prayed  and 
perfected  an  appeal  to  this  court,  and  have 
assigned  errors.  The  assignments  of  error 
made  on  behalf  of  Nolen  and  Slemons  are 
directed  mainly  to  the  preference  given  by 
the  chancellor  In  favor  of  the  state,  county 
of  Davidson,  and  the  city  of  Nashville  on 
the  several  bonds  executed  by  the  guaranty 
company. 

Error  was  also  assigned  on  the  action  of 
the  chancellor  in  adjudging  that  the  surplus 
of  the  $5,000  revenue  bond  could  not  be  sub- 
jected to  the  payment  of  the  claims  of  the 
creditors,  and  in  not  adjudging  Interest 
against  the  guaranty  company  on  the  $5,000 
rerenne  bond,  and  the  $10,000  clerk's  bond 
from  the  date  of  the  flUng  of  the  bill. 

Error  was  also  assigned  on  the  action  of 
the  chancellor  in  not  adjudging  that  the  two 
sets  of  bonds  were  liable  for  all  the  obllga- 
tlona  of  Rainey  as  clerk  of  both  the  circuit 
court  and  the  Second  circuit  court 

It  further  appears  that,  before  the  cause 
was  reached  for  hearing  on  the  docket  of 
this  court,  counsel  for  the  guaranty  company 
paid  Into  the  registry  of  this  court  a  check 
for  $35,  with  Interest  from  January  25, 
1906,  the  date  of  the  decree,  and  also  offered 
to  pay  such  costs  as  this  court  should  deem 
proper,  and  thereupon  moved  to  dismiss  the 
appeal  of  Nolen  and  Slemons. 

This  motion  is  resisted  by  Nolen  and  Sie- 
mens on  the  ground,  first,  that  the  amount 
tendered  to  the  clerk  was  inadequate.  It  is 
said  the  correct  amount  of  their  debt  was 
originally  $35,  with  Interest  from  the  filing 
of  the  bill  April  1,  1901,  amounting  to  $14.- 
35,  making  a  total  of  their  Indebtedness  $49.- 
35,  which  was  in  excess  of  the  amount  ten- 
dered. In  other  words,  the  insistence  Is  that 
the  amount  tendered  to  the  clerk  was  not 
BuCKcient;   but  this  court  Is  of  opinion  that 


a  tender  was  not  necessary  to  be  made,  since 
counsel  for  the  guaranty  company  in  t^iea 
court  and  on  the  brief  agrees  to  pay  or  t<i 
suffer  a  decree  In  favor  of  Nolen  and  Sit- 
mons  for  the  full  amount  of  their  debt,  with 
interest,  and  also  to  pay  any  costs  Incurred 
by  that  firm  In  the  prosecution  of  its  appea:. 

A  debtor  may  in  this  court  suffer  judg- 
ment to  be  pronounced  against  him  for  tb>- 
amount  claimed  by  his  adversary,  and  ordi- 
narily this  ends  the  litigation  without  th<> 
paymoit  of  the  money  into  court  It  Is  not 
necessary  to  stop  litigation  that  a  litigaDt 
shall  pay  the  amount  of  his  adversary's 
daim,  but  it  is  sufficient  if  he- suffers  Judg- 
ment for  the  claim  which  his  adversary  Is 
prosecuting,  including  the  costs  Incurred  In 
the  suit  So  that  no  tender  at  all  was  neces- 
sary in  this  case,  since  the  guaranty  ccmi- 
pany,  throu^  its  coonsel,  has  agreed  tliat 
N<ilen  and  Slemons  may  have  a  decree 
against  it  for  the  full  amount  of  his  claim, 
with  taiterest  and  costs. 

The  second  ground  on  which  Nolen  and 
Slemons  resist  the  motion  of  the  Onaranty 
Company  to  dismiss  their  appeal  is  that  said 
firm  was  selected  by  the  complainants  below 
as  defendants  to  represent  a  certain  class  of 
creditors,  and  that  the  appeal  by  Nolen  and 
Slemons  was  not  simply  on  their  own  ac- 
count, but  also  on  behalf  of  all  other  credit- 
ors represented  by  them.  The  entry  of  ap- 
peal was  limited  to  Nolens'  and  Slemons' 
claim.  It  is  admitted  by  learned  counsel  that 
ordinarily  the  payment  of  the  claim  of  a  lit- 
igant will  end  the  litigation;  but  it  Is  mid 
that  Nolen  and  Slemons  were  designated  by 
the  complainants  to  represent  a  dass.  and 
they  are  waging  a  contest  in  this  court  am 
behalf  of  those  creditors  as  well  as  them- 
selves, and  especially  to  see  that  the  penalty 
of  the  $10,000  bond  Is  prorated  to  all  the 
creditors,  instead  of  being  appropriated  ex- 
clusively to  the  payment  of  the  claims  of  the 
county  and  city. 

It  is  further  said  that  no  Intoest  was 
awarded  to  the  creditors  represented  by  No- 
len and  Slemons,  and  they  are  insisting  that 
the  guaranty  company  should  be  <diarg«d 
with  interest  at  the  rate  of  6  per  cent  per 
annum  on  the  amount  of  the  two  bonds,  to 
wit  $15,000,  which  would  make  $900  per  an- 
num for  6%  years,  which  would  create  a 
fund  of  about  $8,000  additional  to  be  pro- 
rated among  these  creditors. 

It  is  said  that  if  the  motion  ot  the  goar^ 
anty  company  to  dismiss  the  aiq>eal  of  Nol- 
en and  Slemons  is  allowed,  the  dalms  of 
other  creditors  represented  by  them  will  be 
defeated,  except  the  payment  of  7  cents  on 
the  dollar  allowed  by  the  chancellor  In  the 
court  btiow. 

An  able  argumoit  has  been  submitted  by 
counsel  for  Nolen  and  Slemons  In  opposttloa 
to  the  motion  of  the  guaranty  company  to 
dismiss  the  ai^al  of  the  former. 

It  is  insisted  that  this  case  la  snalogDiia 
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In  principle  to  those  cases  In  which  there 
are  numerous  parties  constituting  a  class, 
and  the  rights  of  all  are  sought  to  he  de- 
termined hy  making  a  few  defendants  to 
r^resent  all.     . 

1  Daniels'  Chancery  Practice  <5th  E3d.) 
758  (*794),  18  cited,  wherein  It  Is  said: 

"After  a  decree  has  been  made  of  such 
kind  that  other  persons  besides  the  parties 
on  record  are  Interested  In  the  prosecution 
of  It,  neither  the  plaintiff  nor  defendant  on 
consent  of  the  other  can  obtain  an  order 
for  the  dismissal  of  the  bill.  Tbtia  where 
the  plaintiff  sues  on  behalf  of  the  same  class, 
although  he  comes  upon  his  own  mere  mo- 
tion and  retains  the  absolute  dominion  of 
the  suit  until  decree,  and  may  dismiss  the 
bin  at  bis  pleasure,  yet  after  a  decree  he 
cannot  by  his  conduct  deprive  other  per- 
sons of  the  same  class  of  the  benefit  of  the 
decree,  If  they  think  fit  to  prosecute  It  The 
reason  of  the  distinction  Is  that,  before  de- 
cree, no  other  person  of  the  class  is  bound 
to  rely  upon  the  diligence  of  him  who  has 
Instituted  his  suit,  but  may  file  a  bill  of  his 
own,  while,  after  the  decree,  no  second  suit 
18  permitted." 

See,  also,  1  Daniels'  Chancery  Practice  (5th 
Ed.)  22B-228,  233. 

In  Atlas  Bank  y.  Nahant  Bank,  23  Pl<&. 
(Mass.)  492,  Cbiet  Justice  Shaw  said: 

"PlaintifTs  having  once  instituted  the  pro- 
ceedings as  a  statute  remedy  for  themselves 
and  others,  they  go  on  afterwards  for  the 
benefit  of  the  parties  concerned,  and  the  orig- 
inal plaintiffs  hare  no  right  to  discontinue 
any  more  than  a  petitioning  creditor  could 
discontinue  the  proceedings  under  a  commls- 
Blon  of  bankruptcy." 

In  6  Fomeroy,  Eq.  Jurlspradence,  |  892, 
tbe  author  says: 

"In  such  cases  (where  one  creditor  sues 
on  behalf  of  himself  and  others  who  desire 
to  come  in)  the  question  may  arise  as  to  the 
power  of  the  creditor  who  files  the  bill  to 
control  the  proceedings.  If  other  creditors 
bave  come  In,  or  If  an  Interlocutory  judg- 
ment has  been  rendered  establishing  the 
rights  of  the  parties,  the  original  complain- 
ant cannot  of  his  own  motion  dismiss  the 
bill.  Where  other  creditors  have  not  come 
in,  however.  It  has  been  held  that  he  may 
dismiss  the  bUL" 

In  Schumate,  Ex'r,  t.  Crockett,  48  W.  Va. 
91.  27  S.  E.  240,  It  appeared  a  suit  had  been 
brought  by  one  lien  creditor  on  behalf  of 
blmself  and  other  creditors  similarly  situ- 
ated. There  was  a  reference,  a  report,  and 
a  decree.  After  this  the  complainant's  debt 
was  paid,  and  defendant  sought  thereby  to 
stop  the  suit.  The  court  said:  "The  debt  of 
tbe  plaintiff  was  paid,  but  tbe  suit  was  ex- 
pressly for  all  lienors,  and  others  had  ap- 
peared and  become  parties,  and  that  payment 
could  not  defeat  the  decree,  the  decree  be- 
longing to  all,  not  one  of  the  creditors,  and 
any  creditor  yet  onpaid  had  a  rl^t  to  en- 


force It  He  could  go  on  In  tbe  name  of  tbe 
original  plaintiffs,  or,  if  anybody  so  asked, 
the  plaintiff's  name  could  be  stricken  out 
and  another  creditor's  name  substituted,  and 
the  result  was  that  the  payment  of  the  plaln- 
tlfTs  debt  did  not  stop  the  suit" 

In  Bllmyer  v.  Sherman,  23  W.  Va.  662, 
the  court  said: 

"After  an  order  of  reference,  the  plaintiff 
in  such  bill  ceases  to  have  absolute  control 
of  it  and  It  cannot  be  dismissed  by  him  with- 
out the  consent  of  the  other  creditors.  To 
I  hold  otherwise  would  allow  the  defendant 
I  debtor  to  collude  with  the  nominal  plaintiff 
In  controlling  the  litigation,  and  in  this  man- 
ner oftentimes  greatly  hinder,  delay,  and  de- 
fraud other  Hen  creditors  of  their  debt  It 
was  held  the  defendant  had  no  right  to  have 
the  snit  dismissed."  Lewis  v.  Laldley  (Su- 
preme Court  of  Appeals  W.  Va.,  1894)  89 
W.  Va.  422,  19  S.  E.  378;  Slusher  v.  Sbnp- 
klns  (1897)  101  Ky.  594,  40  S.  W.  570,  43  S. 
W.  692. 

"The  persons  on  whose  behalf  the  actual 
parties  to  a  representative  suit  act  are  re- 
garded as  quasi  parties,  and  for  many  pur- 
poses they  have  the  rights  of  actual  parties. 
Thus,  If  the  nominal  complainant  neglects 
to  proceed,  or  the  suit  becomes  abated,  any 
member  of  the  class  for  whom  the  complain- 
ant was  acting  may  have  leave  to  prosecute." 
15  Enc.  PI.  ft  Pr.  p.  634. 

In  15  Enc.  PI.  ft  Pr.  p.  687,  It  Is  said : 

"Where  a  complainant  sues  on  behalf  of 
himself  and  ail  other  persons  of  the  same 
class,  although  be  acts  on  his  own  mere  ac- 
tion, and  retains  the  absolute  dominion  of 
the  suit  until  the  decree,  and  may  dismiss 
the  bill  at  his  pleasure,  upon  obtaining  leave 
of  court  to  do  BO,  yet  after  a  decree  has  been 
made  of  such  a  kind  that  other  persons  be- 
sides the  parties  on  the  record  are  Interested 
in  the  prosecution  of  it  neither  the  complain- 
ant nor  the  defendant,  on  the  consent  of  the 
other,  can  obtain  an  order  for  the  dismissal 
of  the  bill,  if  any  of  the  persons  for  whose 
common  benefit  It  was  recovered  see  fit  to 
prosecute  it" 

We  ace  of  opinion  that  the  authorities  cit- 
ed by  counsel  for  Nolen  and  Siemens  are  not 
controlling  in  the  present  Instance. 

We  do  not  find  after  a  careful  examination 
of  this  bill  that  Nolen  and  Siemens  are  made 
parties  defendant  as  the  representative  of 
any  particular  class  of  creditors.  Such  an 
allegation  Is  an  indispensable  condition  In 
the  application  of  the  principles  of  law  enun- 
ciated In  the  authorities  cited.  Brown  v. 
Brown,  86  Tenn.  310,  6  S.  W.  869,  7  S.  W. 
640;  Lanchester  v.  Thompson,  6  Madd.  Ch. 
Rep.  16. 

Again,  an  examination  of  the  decree  grant- 
ing an  appeal  to  Nolen  and  Siemens  will 
show  that  an  appeal  was  not  prayed  by 
them  as  the  representatives  of  any  class  of 
creditors,  but  on  their  individual  account 

We  are  therefore  of  opinion  that,  when 
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counsel  for  the  guaranty  company  offered  to 
suffer  Judgment  against  said  company  in 
favor  of  Nolen  and  Slemons  for  the  full 
amount  of  their  account,  with  Interest  and 
costs,  this  ended  the  litigation  so  far  as  that 
firm  was  concerned. 

The  next  matter  to  be  considered  is  the 
writ  of  error  sued  out  by  Len  K.  Hart  and 
W.  B.  Clark  to  the  decree  of  the  chancellor. 
The  record  discloses  that  these  petitioners 
were  both  made  parties  defendant  by  name 
to  the  original  bill,  and  each  filed  an  answer 
setting  up  his  respective  claim ;  that  of  Hart 
amounting  to  $1,238.68,  and  the  claim  of 
Clark  $104.28.  These  claims  were  allowed 
by  the  clerk  and  master,  but  petitioners  ex- 
cepted to  his  report  giving  priority  in  the 
distribution  of  the  funds  to  the  state  of  Ten- 
nessee. 

As  already  seen,  these  exceptions  were 
ov^ruled  by  the  chancellor,  who.  in  addition, 
gave  priority  to  the  taxes  due  the  county  of 
Davidson,  and  the  city  of  Nashville. 

The  errors  assigned  In  this  court  on  behalf 
of  Len  K.  Hart  and  W.  B.  Clark  are  as  fol- 
lows: 

"First  The  chancellor  was  in  error  In  giv- 
ing preference  against  the  $10,000  bond  to 
the  amount  collected  by  Rainey  for  redemp- 
tion of  property  for  county  taxes  due  David- 
son county,  $3,262.10. 

"Second.  The  chancellor  was  In  error  in 
giving  preference  against  the  $10,000  bond, 
to  the  amount  due  the  mayor  and  city  co'un- 
cU  of  Nashville  $8,762.01. 

"Third.  The  chancellor  was  In  error  In 
not  decreeing  that  the  creditors  in  classes 
4  to  14  Inclusive,  stood  upon  an  equal  foot- 
ing, and  should  participate  ratably  in  the 
penalty  of  the  $10,000  bond. 

"Fourth.  The  chancellor  was  In  error  in 
not  adjudging  that  the  surplus  of  the  $.~>,000 
bond,  commonly  known  as  the  'revenue  l>ond,' 
which,  lo  this  case,  was  also  conditioned 
that  Rainey  should  faithfully  discharge  all 
of  the  duties  of  his  office,  should,  after  pay- 
ing Items  1  and  2,  be  prorated  to  Items  3 
to  13  Inclusive. 

"Fifth.  The  chancellor  was  In  error  in 
giving  priority  to  the  taxes  collected  due  the 
state  of  Tennessee,  and  in  not  holding  that 
the  state  stood  upon  a  par  with  the  re- 
mainder of  the  creditor  classes  2  to  13  in- 
clusive. 

"Sixth.  In  not  adjudging  Interest  against 
the  United  States  Fidelity  &  Guaranty  Com- 
pany from  the  date  of  the  filing  of  its  bill. 

"Seventh.  The  chancellor  was  In  error 
in  not  adjudging  that  the  two  sets  of  bonds 
were  liable  for  all  the  obligations  of  the  of- 
fice, and  in  not  holding  that  the  office  bond 
of  $10,000  as  clerk  of  the  Second  circuit 
court  was  liable  also  for  any  obligations  as 
clerk  of  the  First  circuit  court" 

It  should  be  observed  that  Len  K.  Hart 

and  W.  B.  Clark  in  their  petition  for  writ 

'of  error  asked  this  court  to  allow  the  writ 


of  error  on  behalf  of  all  other  creditors  of 
Walter  S.  Rainey  who  stand  in  tlie  same 
relation  to  the  case  that  these  parties  stand. 
But  for  the  reasons  already  stated,  this 
court  will  only  consider  such  claims  as  are 
before  it  by  appeal  or  writ  of  error  sued  out 
by  individual  claimants,  and  not  upon  the 
case-made  by  any  other  appellant  as  the 
supposed  representative  of  a  class. 

The  first  question  arising  on  tJie   assign- 
ments  made   by    Hart  and  Clark   on    their 
writ  of  error  is  in  respect  of  the  priorities 
adjudged  by  the  chancellor  in  favor  of  tlie 
state,  the  county,  and  city  on  the  revenae 
and  official  bonds  executed  by  the  guaranty 
company.    These  bonds  were  executed  in  pur- 
suance of  the  requirements  of  Acts  17d4.  ce. 
I   1,  14,  found  in  Shannon's  Code,  (  402: 
I       "Every  clerk  of  a  court  before  entering  up- 
'■  on  the  duties  of  his  office  shall  enter  into  bond 
I  with  sufficient  surety,  to  the  satisfaction  r,f 
his  court  In  the  sum  of  $10,000,  payable  to 
the  state,  and  conditioned  for  the  sate  ke^-p- 
ing  of  the  records,  and  for  the  faithful  dis- 
charge of  the  duties  of  his  office."  ' 

Section  403: 

"Also  a  bond  in  the  sum  of  $5,000  con- 
ditioned to  account  for  and  pay  over  all 
moneys  arising  from  taxes  on  snits,  fines, 
and  forfeitures ;  otherwise  the  clerk  shall  be 
liable  to  pay  a  sum  equal  to  treble  tlie  tax- 
es, fines,  and  forfeitures  which  have  come, 
or  ought  to  come  to  his  hands."  - 

The  official  bond  for  $10,000  is  conditioned 
as  follows: 

"To  be  void  on  condition  the  said  Walter 
S.  Rainey  this  day  Inducted  into  the  offit^ 
of  circuit  court  clerk  of  Davidson  county, 
safely  keep  and  preserve  the  records  of  said 
court,  and  faithfully  discharge  the  duties  of 
his  office." 

An  examination  of  the  revenue  bond  will 
show  that  it  was  not  executed  in  exact  con- 
formity with  the  requirements  of  the  stat- 
ute. That  bond  was  in  the  penalty  of  f^j.- 
000.  conditioned  as  follows: 

"Now,  therefore,  should  the  above  bonrnl 
Walter  S.  Rainey  truly  and  faithfully  rer- 
form  all  the  duties  of  the  office  of  circuit 
court  clerk  for  the  term  of  his  office  accord- 
ing to  the  requirements  of  law,  and  shall 
faithfully  collect  and  pay  over  within  the 
time,  and  In  the  manner  prescribed  by  lav. 
to  the  Treasurer  of  the  state  of  Tenness«v. 
or  to  the  proper  officer  designated  by  the 
laws  of  Tennessee  to  receive  the  same,  ai: 
state  taxes  by  him  collected,  or  that  sboui.1 
be  collected,  and  also  all  fines  and  forfeit- 
ures which  may,  or  ought  to  be  collected  by 
him  during  the  said  term  of  office,  •  •  • 
then  this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  effect" 

When  the  conditions  of  this  bond  are  com- 
pared with  the  conditions  prescriljed  by  sec- 
tion 403,  Shannon's  Code,  it  will  be  noticed 
that  the  bond  does  not  specifically  covrr 
"taxes  on  suits"  as  required  by  the  statute. 
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A«aln,  It  will  be  observed  that  the  bond 
actually  executed  Is  conditioned  to  pay  over 
all  state  taxes  collected,  or  that  ought  to  be 
collected  by  said  clerk,  when  no  such  con- 
dition is  prescribed  by  the  statute  for  this 
particular  bond. 

It  wlU  be  further  seen  that  the  condition 
of  the  bond  given  requires  the  said  Walter 
S.  Balney  to  "truly  and  faithfully  perform 
all  the  duties  of  the  office  of  circuit  court 
clerk,"  etc.  But  this  language  is  not  In  the 
statute.  Section  1094,  Shannon's  Code,  pro- 
vides as  follows: 

"Whenever  any  officer  required  by  law  to 
give  an  official  bond,  acts  under  a  bond 
which  is  not  in  the  penalty,  payable  or  condi- 
tioned as  prescribed  by  law,  or  Is  otherwise 
defective,  such  l>ond  is  not  void,  but  stands 
In  the  place  of  the  official  bond,  subject  on 
its  condition  being  broken  to  all  the  remedies 
which  the  person  aggrieved  might  have  main- 
tained on  the  official  l>ond  of  such  officer, 
executed,  approved,  and  filed  according  to 
law." 

It  will  be  observed  that  under  the  provi- 
sions of  the  section  last  cited  the  defectively 
executed  bond  stands  in  the  place  of  the 
official  twnd,  and  any  conditions  prescribed 
by  the  statute  for  the  official  t)ond  which 
are  omitted  from  the  l>ond  actually  given 
will  be  supplied  and  read  into  it.  It  is  to 
be  remarked,  however,-  that  the  revenue  bond 
actually  given  In  this  case  not  only  omitted 
one  of  the  conditions  prescribed  by  the  stat- 
ute for  the  official  l>ond,  but  It  superadded 
other  conditions  which  were  not  required. 

It  appears,  however,  that  this  bond  was 
voluntarily  executed  by  the  guaranty  com- 
pany, and,  although  not  In  conformity  with 
the  statute.  It  is  a  good  common-law  bond, 
and  the  surety  is  liable  according  to  his  un- 
dertaking. 

Mr.  Brandt,  in  his  work  on  Suretyship  and 
Guaranty  (volume  1,  (  22)  says: 

"The  general  rule  is  that  a  bond,  whether 
required  by  statute  or  not,  is  good  at  com- 
mon law  if  entered  into  voluntarily  for  a 
valid  consideration,  and  if  it  is  not  repugnant 
to  the  law  or  policy  of  the  law,  and  the 
surety  on  such  bond  is  bound  thereby.  The 
voluntary  bond  of  a  State  Treasurer  which 
Is  not  demandable  by  law  of  a  county  treas- 
urer where  there  is  no  law  requiring  a  bond 
to  be  given  of  a  deputy  collector  of  customs, 
^vbere  there  is  no  law  prescribing  a  bond  to 
be  given  of  a  plaintift  in  an  attachment  suit 
■when  no  bond  Is  required  by  law,  are  all 
valid,  and  bind  the  sureties  who  sign  them." 
Thompson  v.  Buckbannon,  2  J.  J.  Marsh. 
(Ky.)  416;  Hoboken  v.  Harrison,  30  N.  J. 
Law,  73;  Cotton's  Guardian  v.  Wolf,  14 
Bush  (Ky.)  238;  Tinsley  v.  Klrby,  17  S.  C 
1 :  State  v.  Sooy,  38  N.  J.  Law,  324 ;  Super- 
visors of  St  Joseph  v.  Coffenbury,  1  Mich. 
355;    Dlgnan  v.  Shields,  51  Tex.  322. 

"Where  a  bond  la  required  by  law  to  be 


given,  the  voluntary  bond  of  an  executor  or 
administrator  to  the  ordinary,  which  varies 
from  the  form  prescribed  by  the  statute,  of 
a  cashier  containing  nothing  contrary  to 
law,  but  varying  from  the  statutory  form, 
of  a  plaintur  in  replevin.  In  which  the  con- 
dition does  not  conform  to  the  statute,  are 
all  valid  and  binding  on  the  sureties.  •  •  • 
A  statute  required  that  a  bank  cashier  should 
give  a  bond  conditioned  for  the  faltliful  per- 
formance of  his  duties.  The  cashier  gave  a 
I>ond  which  provided  for  past  as  well  as  fu- 
ture delinquencies.  Held  the  bond  was  not 
void  because  It  contained  more  than  provided 
by  statute.  Being  a  voluntary  bond,  and  for 
a  lawful  purpose,  it  was  good  at  common 
law."  Ordinary  v.  Cooley,  30  N.  J.  Law,  179; 
Grocers'  Bank  T.  Kingman,  16  Gray  (Mass.) 
473;    Franklin  Bank  v.  Cooper,  36  Me.  179. 

The  same  author,  at  section  24,  says: 

"The  principle  that  a  surety  in  a  volun- 
tary bond  made  npon  good  consideration, 
and  which  does  not  contravene  the  policy 
of  the  law,  or  the  prohibition  of  the  statute 
is  liable  at  common  law  on  such  bond,  has 
been  applied  to  a  great  variety  of  circum- 
stances. Such  a  bond  is  valid  even  though 
another  IXHid  be  required  by  a  statute.  Thus, 
where  a  statute  required  a  bank  cashier  to 
give  a  bond  with  two  or  more  sureties,  and 
he  gave  a  bond  with  only  one  surety,  such 
surety  -was  held  liable.  The  Statute  did  not 
say  no  other  bond  but  the  one  required 
should  be  taken,   and   was  only   directory." 

Bank  of  Brighton  v.  Smith,  6  Allen  (Mass.) 
413. 

The  same  author  (volume  2,  |  520)  says: 

"If  a  person  occupying  official  position  vol- 
untarily gives  a  bond  providing  against  loss 
by  reason  of  his  acts  as  to  matters  concern- 
ing which  there  Is  no  statutory  provision, 
such  l>ond,  although  not  a  statutory  bond, 
is,  if  it  is  founded  <m  a  sufficient  considera- 
tion, and  is  not  prohibited  by  statute  nor 
contrary  to  public  policy,  valid  and  binding 
on  the  principal,  and  his  surety  as  a  volun- 
tary common-law  obligation."  United  States 
V.  Mason,  2  Bond,  183,  Fed.  Cas.  No.  15,737; 
Fanners'  &  Mechanics'  Ban|:  v.  Polk,  1  DeL 
Ch.  167 ;  Bank  of  The  Northern  Liberties  v. 
Cresson,  12  Serg.  &  R.  (Pa.)  306;  Potter  v. 
State,  23  Ind.  550;  McWilllams  t.  Norfleet, 
60  Miss.  987. 

'  Our  own  authorities  are  In  accord  with 
the  text  of  Mr.  Brandt.  In  Illbbits  v.  Cana- 
da and  Others,  10  Yerg.  465,  it  was  held: 

"An  administration  bond  made  payable  to 
the  chairman  of  the  county  court  and  his 
successors  in  office,  instead  of  the  Governor 
of  the  state,  as  required  by  law,  cannot  be 
sued  upon  by  the  successor  in  office,  but  is 
a  good  voluntary  bond,  and  suit  may  be 
brought  upon  it  in  the  name  of  the  original 
payee  or  his  personal  representative,  if  he 
be  dead."  In  Goodrum  v.  Carroll,  2  Humph. 
490,  87  Am.  Dea  564,  it  appeared: 

"The  bond  upon  which  the  suit  was  brought 
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was  executed  by  the  defendants  to  Wm.  Car- 
roll, Governor  of  Tennessee,  and  his  suc- 
cessors In  office  In  the  penal  sum  of  $10,000, 
conditioned  that  T.  C.  Porter,  who  had  that 
day  been  appointed  sherifF  of  Giles  county, 
should  faithfully  execute  and  perform  the 
duties  of  that  office." 

The  court  said: 

"This  was  not  an  office  bond,  according  to 
the  statute,  because  the  penalty  is  $10,000 
Instead  of  $12,000,  as  required  by  the  stat- 
ute, and  because  it  was  not  approved  and 
recorded,  as  the  statute  directs.  It  has  been 
decided  by  this  court  (10  Terg.  465),  and 
is  admitted,  that  a  bond  executed  by  a  pub- 
lic officer  and  securities,  though  not  good  as 
a  statutory  bond,  may  nevertheless  be  bind- 
ing as  a  voluntary  obligation  upon  which  an 
action  at  common  law  may  be  maintained." 

Polk  T.  Plumber,  2  Humph.  500,  S7  Am. 
Dec.  5C6,  is  cited  by  counsel  for  the  guaran- 
ty company  as  authority,  to  the  efTect  that 
a  bond  containing  conditions  superadded  to 
those  prescribed  by  the  statute  can  only  be 
enforced  as  a  statutory  bond,  but,  as  said 
In  Jones  ▼.  WUey,  4  Humph.  146: 

"It  has  been  determined  that,  although  the 
bond  may  be  good  as  a  voluntary  bond,  it 
containing  no  provisions  which  are  improper, 
illegal,  or  against  public  policy,  but  quite  the 
contrary,  still,  not  having  been  taken  by  the 
proper  authority  and  pursuant  to  law.  It  is 
not  good  and  eltectual  as  an  official  or  stat- 
utory bond.  ♦  •  *  There  is  nothing  In- 
consistent with  this  view  of  the  matter  In 
the  case  of  Polk  v.  Plumber,  2  Humph.  That 
case  maintains  that  certain  stipulations  did 
not  make  the  bond  void  as  a  statutory  bond, 
but  are  to  be  treated  as  surplusage.  The 
bond  in  that  case  was  held  to  be  statute." 

In  Houghton  v.  State,  7  Humph.  193,  It 
ai^ared: 

"That  Sam  Boughton,  sherift,  had  made  de- 
fault in  paying  over  to  the  Treasurer  of  the 
state  the  state  revenue  of  Stewart  county 
collected  for  the  year  1845.  In  March,  1844, 
he  was  elected  sheriff  of  said  county,  and  at 
the  ensuing  April  term  of  the  county  court 
of  said  county  he  gave  bond  as  collector  of 
the  state  revenue  for  the  years  1844  and 
1845,  with  the  plaintiffs  In  error  as  his  sure- 
ties. In  October,  1845,  be  gave  another  bond 
with  other  sureties,  conditioned  for  the  faith- 
ful collection  and  payment  of  the  state  reve- 
nue for  the  year  1845.  The  Judgment  of  the 
circuit  court  was  given  upon  the  bond  of 
April,  1844,  for  the  default  in  paying  over 
the  revenue  collected  for  the  year  1843.  And 
the  question  la  whether,  as  embracing  the 
last  year,  the  bond  in  question  was  a  good 
statutory  bond,  subjecting  the  obligors  to 
the  summary  remedy  of  a  Judgment  by  mo- 
tion." 

The  court  held,  after  reviewing  the  stat- 
utes, that  the  bond  in  question,  although  a 
good  voluntary  common-law  bond,  was  not  a 
good  statutory  bond  so  far  as  regards  the  sec- 


ond year,  or  that  of  1845.  Qovemor  t.  Allen, 
8  Humph.  177;  Davis  v.  Bratton,  10  Hampfa. 
179. 

We  understand  this  principle  In  respect 
of  the  obligation  of  a  voluntary  bond  to 
have  been  recognized  and  reaffirmed  In  Mc- 
Lean V.  State,  8  Helsk.  270-275.  In  that 
case  the  court  said: 

"Another  question  is  this:  The  bonds 
taken  tai  1868,  the  first  year  of  the  first 
term,  in  terms  bind  the  collector  and  his 
sureties  for  the  discharge  of  all  duties,  and 
the  payment  of  all  moneys  collected,  or  that 
ought  to  be  collected  during  the  entire  term 
of  office,  and  the  bonds  of  1870  are  In  the 
same  terms;  and  the  question  is.  Are  the 
sureties  on  the  bonds  of  1868  liable  for  the 
default  occurring  in  1869  with  the  saretles 
upon  the  bonds  executed  in  the  year  1S69.  or 
must  the  Judgment  for  the  default  of  the 
year  1869  be  confined  to  the  bonds  of  1869? 
And  the  same  question  arises  as  to  the  bonds 
of  1870  In  regard  to  the  default  occurring 
In  1871.  This  we  regard  as  a  question  of 
some  difficulty.  That  the  bonds  In  terms 
bind  the  obligors  to  the  extent  claimed  for 
the  plaintiff  is  not  denied,  but  the  argoment 
for  the  defense  is  that  the  law  required 
bonds  to  be  given  annually,  and  only  regard- 
ed the  first  bond  to  cover  the  taxes  for  the 
first  year;  and,  if  the  bond  of  the  first  year 
in  its  terms  should  annex  conditions  not  re- 
quired by  law,  and  bind  the  obligors  for  the 
taxes  of  the  second  year,  that  the  sureties  will 
only  be  bound  to  the  extent  the  law  required 
the  bond  to  go,  and  not  for  those  conditions 
not  required  by  law,  under  the  principle  of  the 
cases  of  Polk  v.  Plumber,  2  Humph.  500,  37 
Am.  Dec.  566,  and  Banks  ▼.  McDowel,  1 
Cold.  84.  Even  upon  the  principle  of  Bough- 
ton  V.  State,  7  Humph.  193,  these  bonds  as 
to  the  second  year's  default  are  good  at  com- 
mon law,  and  we  hold  that  the  distinction 
between  statutory  and  common  law  t>onds 
is  In  this  respect  now  Immaterial." 

Maddox  v.  Shacklett  (Tenn.  Ch.)  36  S.  W. 
731.  In  Allison  v.  State,  8  Helsk.  312,  it 
was  held: 

"A  tax  collector's  bond,  reciting  an  elec- 
tion for  two  years,  and  with  condition,  'to 
pay  over  all  taxes  by  him  collected,  or  which 
ought  to  be  by  him  collected,  according  to 
law,'  binds  his  sureties  for  his  whole  term 
of  office,  not  simply  for  the  year  In  which 
It  Is  given." 

In  the  course  of  the  opinion  in  that  case 
Judge  Freeman  said : 

"Now,  this  bond  Is  not  the  bond  condi- 
tioned according  to  the  terms  of  the  statute, 
is  not  limited  to  such  taxes  as  by  him  are 
collected,  or  ought  to  be  collected  against  the 
last  day  of  December  of  that  year.  If  it 
had  been  thus,  it  would  have  been  a  statu- 
tory bond,  and  the  recital  of  the  term  of 
office  would  not  In  any  wise  add  to  the 
period  which  the  bond  by  its  terms  then 
would  have  covered.     We  must  take  this 
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as  a  good  common-law  bond,  and  not  tbe 
bond  required  by  the  statute,  or  condition- 
ed as  required." 

In  Goona  t.  People,  76  111.  383,  it  was  said : 
"Where  an  offlcer  gives  a  bond  under  which 
he  is  allowed  to  receive  moneys,  make  sale 
of  land  for  taxes,  and  receive  commissions, 
be  and  his  sureties  will  be  estopped  from  de- 
nying the  validity  of  such  bond  when  sued 
for  a  breach  of  its  condition.  It  will  be 
obligatory  as  a  common-law  undertaking, 
unless  prohibited  by  statute,  or  opposed  to 
public  policy." 

In  United  States  ▼.  Hodson,  10  Wall.  409, 
(19  L.  Ed.  937)  It  was  said: 

"But  where  it  [bond]  is  voluntarily  en- 
tered Into,  and  the  principal  enjoys  the  bene- 
fits which  It  Is  intended  to  secure,  and  a 
breach  occurs,  it  is  then  too  late  to  raise 
tbe  question  of  Its  validity.  The  parties  are 
estopped  from  availing  tUemselres  of  such 
a  defense.  In  such  cases  there  is  neither 
injustice  nor  hardship  In  holding  that  the 
contract  as  made  Is  the  measure  of  the  rights 
of  the  government  and  of  the  liability  of  the 
obligors." 

In  Bank  of  Brighton  ▼.  Smith,  6  Allen 
(Mass.)  415,  Blgelow,  C.  J.,  said : 

"The  rule  of  law  Is  well  settled  that  a 
bond  given  for  the  faithful  performance  of 
official  duties,  or  in  pursuance  of  some  re- 
quirement of  law,  may  be  valid  and  binding 
on  tbe  parties,  although  not  made  with  the 
formalities,  or  executed  in  the  mode  pro- 
vided by  the  statute  under  which  It  pur- 
ports to  have  been  given.  This  mle  rests 
on  the  principle  that,  although  the  Instru- 
ment may  not  conform  to  the  special  pro- 
Tisions  of  a  statute  or  regulation  in  com- 
pliance with  which  the  parties  executed  it, 
nevertheless  it  Is  a  contract  voluntarily  en- 
tered Into  upon  a  sufficient  consideration 
for  a  purpose  not  contrary  to  law,  and  there- 
fore it  is  obligatory  on  the  parties  to  it  in 
like  manner  as  any  other  contract  or  agree- 
ment to  held  valid  at  common  law." 

It  may  be  observed  that  the  condition  con- 
tained both  In  the  revenue  and  official  bond 
of  Walter  B.  Ralney,  to  the  effect  that  he 
will  truly  and  faithfully  perform  all  the 
duties  of  the  office  of  circuit  court  clerk,  etc.. 
Is  a  guaranty  of  the  i>er8onaI  honesty  of 
snch  officer,  and  was  Intended  to  furnish  in- 
demnity against  any  defalcations  on  his  part 
In  accounting  for  revenue  paid  Into  his 
bands.  Flala  t.  Almsworth,  63  Neb.  4,  88 
N.  W.  135,  93  Am.  St  Rep.  420;  American 
Bank  y.  Adams,  12  Pick.  (Mass.)  303 ;  Minor 
V.  Mechanics'  Bank,  1  Pet  46,  7  L.  Ed.  47. 
We  are  aware  that  there  Is  another  line 
of  cases  which  bold  that  bonds  executed 
in  the  course  of  judicial  proceedings  In  ex- 
cess of  the  conditions  prescribed  by  statute 
are  only  enforceable  to  the  extent  of  the  stat- 
ntory  requirements. 

In  Banks  t.  McDowel,  1  Cold.  85,  it  was 
held: 


"An  administrator  In  cases  of  appeal  Is 
not  required  to  give  security  for  a  debt  or 
judgment  against  him.  The  bond  should  be 
conditioned  to  pay  costs  and  damages  alone. 
If  the  bonds  be  In  terras  to  pay  the  amount 
found  due  against  the  estate,  such  Illegal 
provision  or  condition  will  be  rejected  and 
the  bond  held  good  for  the  costs  and  dam- 
ages." Sharp  V.  Pickens,  4  Cold.  270;  Hut- 
chinson V.  Fulghum,  4  Heisk.  557;  Patter- 
son V.  Gordon,  3  Tenn.  Ch.  22;  Denton  v. 
Woods,  11  Lea,  506. 

It  may  be  said  generally  in  all  cases  that 
conditions  of  appeal  bonds  beyond  the  re- 
quirements of  the  statute  are  void,  and  the 
bond  is  enforceable  as  required  by  law. 
Mason  t.  Smith,  11  Lea,  71;  Denton  v. 
Woods,  11  Lea,  506;  Banning  y.  Reeves,  2 
Tenn.  Ch.  267. 

Where  the  aame  rule  waa  applied  to  at- 
tachment bonds:  Mason  v.  Metcalf,  4 
Baxt  440;  Mason  y.  Anderscoi  &  Co.,  12 
Heisk.  38. 

It  may  be  said  in  respect  of  the  last  class 
of  cases  that  the  bonds  were  wholly  without 
consideration,  since  the  parties  were  en- 
titled to  an  appeal  upon  executing  a  bond  for 
costs  and  damages  as  required  by  tbe  statute. 
Hence  there  was  no  consideration  for  the 
superadded  conditions,  and  for  that  reason 
such  bonds  were  nonenforceable.  In  the 
present  case,  however,  there  was  a  considera- 
tion for  the  bonds  executed  by  Ralney  and 
the  Fidelity  Ompany  as  bis  surety.  The 
revenue  for  which  Ralney  defaulted  went 
Into  his  hands  upon  the  faith  of  bonds  exe- 
cuted by  him  in  excess  of  the  requirements 
of  the  statute,  and  the  surety  company  was 
paid  a  premium  for  the  Indemnity  guaran- 
teed by  it  The  bond  executed  by  Ralney 
was  voluntarily  executed,  upon  sufficient 
consideration,  and  is  clearly  enforceable  as 
a  common-law  bond  to  the  full  amount  of 
the  penalty  prescribed. 

We  are  therefore  of  opinion  that  the  guar- 
anty company  was  liable  for  tbe  full  pen- 
alty of  this  bond,  and  that  the  chancellor 
was  In  error  in  ordering  it  canceled  after 
crediting  It  with  the  sum  of  |3,081.82, 
amount  of  state  and  county  taxes  on  liti- 
gation, and  state  taxes  for  the  redemption 
of  property. 

We  next  proceed  to  Inquire  If  the  state  Is 
entitled  to  priority  In  the  collection  of  Its 
delinquent  revenue  on  Uie  bond  of  the  guar- 
anty company.  This  question,  so  far  as  we 
are  advised  by  any  written  opinion  of  this 
court,  Is  one  of  first  impression  tn  this  state. 
It  Is  certain  there  is  nothing  in  the  CJonsti- 
tutlon  of  the  state  or  in  any  statute  which 
has  been  called  to  our  attention  declaring 
such  priority.  There  is  one  Instance  In 
which  priority  In  favor  of  the  state  is  de- 
clared, and  that  is  in  the  distribution  of 
the  estates  of  Insolvent  decedents. 

Section  4000,  Shannon's  Code,  provides: 

"In  order  to  ascertain  tk*  fund  to  be  dlB- 
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trlbuted  among  the  creditors,  tbe  clerk  sball 
deduct  from  tbe  wbole  estate: 

"(1)  AH  fees  and  commissions  due  in  tbe 
administration  thereof,  including  tbe  allow- 
ance to  tbe  administrator  or  executor. 

"(2)  Claims  for  funeral  expenses. 

"(3)  Debts  and  arrearages  due  to  tbe 
state." 

Tbls  statute  was  construed  in  Field's  Ex'r 
T.  Wbeatley,  1  Sneed,  351,  to  mean  debts 
and  arrearages  due  the  government  or  state, 
in  its  sovereign  capacity,  as  revenue,  fines, 
forfeitures,   penalties,   and  the  like. 

The  i>as8age  of  this  statute  allowing  prior- 
ity to  the  state  In  this  instance  does  not 
necessarily  exclude  tbe  existence  of  the 
priority  as  derived  from  the  common  law. 

It  is  undeniable  that  by  the  common  law 
of  England  the  sovereign,  by  virtue  of  bis 
prerogative  rights,  was  entitled  to  priority 
of  payment  of  debts  due  him  over  debts 
due  his  subjects.  8  Bacon's  Abridgment,  tit 
"Prerogative,"  p.  91 ;  1  Kent's  Commentaries 
(14th  Ed.)  *257 ;  Blackstone's  Commentaries, 
book  1,  p.  240,  foot  page  210;  Id.  book  2, 
star  pages  409,  511,  foot  page  833  (4th  Ed.) ; 
Giles  V.  Grover,  9  BIng.  128. 

"In  nearly  all  of  the  states  there  are 
statutes  giving  preference  to  taxes,  rates, 
and  other  duties  due  tbe  state  over  tbe 
debts  of  tbe  citizens;  but  in  one  instance 
tbe  statute  directs  that  debts  due  tbe  state 
shall  be  paid  last  Whether  a  state,  in  the 
absence  of  positive  enactment,  Is  entitled 
to  tbe  priority  claimed  by  the  crown  under 
the  common  law,  appears  to  be  not  well 
settled,  the  prevailing  opinion,  however,  is 
in  favor  of  such  priority."  Am.  and  Eug. 
Enc.  of  Law,  479. 

In  Maryland  the  state  is  held  entitled  to 
priority  of  payment  of  a  debt  due  it  out  of 
the  assets  of  tbe  estate  of  a  deceased  per- 
son  as  a  prerogative  right  from  the  common 
law.  Orem  v.  Wrlghtson  (1878)  51  Md.  34, 
34  Am.  Uep.  286;  State  v.  Bank  of  Mary- 
land (1834)  6  Gill  &  J.  228,  26  Am.  Dec.  561. 

In  New  Jersey  It  Is  held  that  there  is  no 
prerogative  right  derived  from  the  common' 
law  to  the  state  for  priority  in  the  payment 
of  debts  over  other  creditors.  Middlesex 
County  Board  v.  State  Bank,  30  N.  J.  Eq.  311, 

The  right  is  also  denied  in  South  Caro- 
lina. Kllnek  v.  Keckley  (1835)  2  Hill,  Eq. 
250 ;   Baxter  v.  Baxter,  23  S.  0.  114. 

This  question  arose  in  the  case  of  Glynn 
County  V.  Brunswick  Terminal  Company  et 
al.  Supreme  Court  of  Georgia,  and  is  re- 
ported in  101  Ga.  244,  28  S.  E.  604.  Sbn- 
mons,  Chief  Justice,  said: 

"It  appears  from  the  record  that  tbe 
treasurer  of  the  county  of  Glynn  deposited 
a  certain  amount  of  money  of  the  county  of 
Glynn  in  the  Brunswick  State  Bank,  and' 
that  the  Brunswick  Terminal  Company  and 
others  were  depositors.  The  bank  failed.' 
A  creditors'  petition  was  filed  for  the  pur- 
pose ot  winding  up  the  aCFatrs  of  the  bank 


and  distributing  the  assets.  Tbe  county  of 
Glynn  was  made  a  party,  and  in  its  inters 
vention  claimed  a  preference  over  all  other 
depositors  in  tbe  distribution  of  tlie  assets. 

"On  the  trial  of  the  case  the  conrt  ruled 
that  tbe  county  had  no  preference  over  tbe 
other  depositors,  but  must  share  pro  rats 
with  them.  To  this  rnling'  the  county  ex- 
cepted. According  to  the  rulings  of  tbe 
court  tbe  state,  in  a  contest  of  this  kind, 
would  be  entitled  to  a  preference.  These 
decisions  are  I>ased  upon  our  adopting  act 
of  1874,  wherein  the  common  law  of  England 
was  made  tbe  common  law  of  tbe  state. 
By  that  law  the  King  of  Bngland,  by  bis 
prerogative  right,  had  a  preference  over  all 
his  subjects  in  regard  to  debts  due  tbe  crown. 
This  court  in  the  case  of  Robinson  v.  Bank, 
18  Ga.  65,  held  that  the  state^  on  account  of 
its  sovereignty,  bad  the  same  prerogative 
right  in  regard  to  tbe  collection  of  debts 
due  it  as  tbe  King  of  England  had  with  re- 
spect to  debts  due  the  crown,  and  ruled  \n 
that  case  that,  although  tbe  state  bad  a 
Hen  Junior  to  that  of  one  of  its  citizens,  the 
State's  Hen  had  preference.  Tbls  ruling  has 
been  followed  In  other  cases,  notably  that 
of  Seay  v.  Bank,  66  Ga.  609. 

"While  it  may  l>e  true  tliat  the  state,  on 
account  of  its  prerogative  right,  has  tbls 
preference,  we  cannot  bold  that  tbe  same 
right  applies  to  the  counties  of  the  state. 
If  there  is  such  a  thing  as  prerogative  right 
of  preference  on  tbe  part  of  the  state,  it 
cannot  l>e  divided  among  tbe  137  counties 
of  which  it  Is  composed.  8  Bac.  Abr.  under 
head  of  'Prerogative.'  We  think  it  safe  to 
bold  that  the  county  I\as  no  such  preroga- 
tive right  as  tbe  state.  Not  having  this 
right  in  order  to  obtain  a  preference  over 
tbe  other  depositors,  it  must  show  some 
statutory  right  We  have  no  statute  whidi 
gives  a  coimty  which  is  a  depositor  In  a 
bank  a  lien  or  preference  over  other  deposi- 
tors of  tbe  same  class.  It  is  true  there  is 
a  statute  giving  a  county  a  Uen  tor  its 
taxes  in  preference  to  others,  but  a  lien  for 
taxes  and  a  lien  upon  the  assets  of  an  in- 
solvent debtor  for  money  deposited  stand 
upon  altogether  difterent  footings.  The  Hen 
of  the  county  for  taxes  as  against  the  prop- 
erty taxed  by  it  (the  Hen  being  given  by 
statute)  is  one  thing,  and  the  claimed  right 
of  the  county  to  priority  over  tbe  other  wed- 
itors  in  regard  to  an  indebtedness  for  money 
received  from  the  county,  whether  or  not 
that  money  has  been  collected  from  taxes, 
is  another  aud  altogether  different  thing. 
In  tbe  one  case  tbe  statute  gives  the  lien 
for  taxes  upon  tbe  property  of  tbe  eltlxai. 
In  tbe  other  there  is  no  statute  giving  any 
Hen.  In  the  absence  of  any  legal  right  of 
Itreference  in  sudi  cases,  the  county  must 
stand  upon'  an  equal  fobtlng  with  other  de- 
positors." 

In  1  Kent's  Commentaries  (14th  Ed.)  •21S, 
note  "b,"  it  is  said: 
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"In  Maryland,  by  statute  passed  In  1778, 
the  commencement  of  a  suit  by  tbe  state 
against  a  public  debtor  created  a  lien  on 
all  tbe  lands  of  the  debtor,  and  a  preference 
over  all  other  creditors,  who  had  not  prior 
to  the  commencement  of  the  suit  secured  a 
lien  by  Judgment,  mortgage  or  otherwise. 
Davidson  v.  Clayland,  1  Har.  &  J.  546. 
The  preference  in  payment  of  debts  was  a 
breach  of  gOTcrnment  prerogative  at  com- 
mon law,  and  It  was  Introduced  as  such  into 
Maryland.  It  Is  the  law  still  when  the 
property .  of  the  debtor  remains  in  hand, 
and  there  is  no  Hen  standing  in  the  way. 
State  of  Maryland  y.  Bank  of  Maryland,  6 
Gin  &  J.  205,  26  Am.  Dec.  561.  In  Connec- 
ticut the  state  has  a  priority  of  claim 
against  the  estate  of  an  insolvent  debtor, 
and  state  sureties  paying  the  debt  have  the 
same  privilege.  Kev.  St  Conn.  1826,  212. 
Tbe  state's  preference  rests  in  this  country, 
upon  statutes:  and  the  common  law  gives 
none  over  other  creditors.  State  v.  Harris, 
2  Bailey  (S.  C.)  598;  Kllnck  v.  Keckley,  2 
Hill,  Eq.  (S.  C.)  256.  The  common-law  pre- 
rogative of  the  King  to  be  paid  in  preference 
to  all  other  creditors,  is  therefore  not  uni- 
versally adopted  in  this  country.  It  pre- 
vails in  the  government  of  tbe  United  States 
and  in  Maryland,  North  Carolina,  Indiana, 
Ccmnecticut,  etc.,  but  not  in  South  Caro- 
lina. In  Georgia  state  taxes  have  prefer- 
ence over  all  incumbrances  whatsoever. 
State  T.  Pemberton,  Dud.  15.  In  Indiana 
the  state  has  preference  over  all  other  cred- 
itors, and  real  and  personal  estate  is  bound 
on  behalf  of  the  state  from  the  teste  of  the 
first  process.    Eev.  St.  1838,  283." 

In  Hoke  t.  Henderson,  14  N.  C.  23,  the 
right  of  the  sovereign  to  priority  of  satisfac- 
tion out  of  tbe  goods  of  the  debtor  Is  recog- 
nized, unless  tbe  debtor's  goods  be  actually 


sold  under  the  subject's  process  before  tb» 
sovereign's  is  delivered. 

We  are  of  opinion  that  the  prerogative 
right  of  the  sovereign  to  receive  payment 
of  fines,  forfeitures,  taxes,  and  revenue,  and 
such  demands  as  were  due  it  in  its  sovereign 
capacity  was  a  part  of  the  common  law 
transmitted  to  this  state  from  North  Caro- 
lina, and  that  the  decree  of  tbe  chancellor 
was  correct  in  adjudging  priority  to  the 
state  in  the  collection  of  its  delinquent  reve- 
nue on  this  bond. 

We  are  of  opinion,  however,  that  this 
priority  does  not  extend  to  the  counties  and 
municipalities  of  the  state.  In  State  v. 
Bank  of  Tenn.  5  Baxt  1,  Marlon  county  as- 
serted a  claim  to  priority  for  a  balance  due 
it  on  account  of  a  deposit  In  the  bank  of 
Tennessee,  but  this  priority  was  denied,  and 
it  -was  held  that  the  county  stood  on  an 
equal  footing  with  other  creditors  of  the 
bank.  Leeper  y.  State,  103  Tenn.  528,  53 
S.  W.  962,  48  L.  B.  A.  1C7. 

Tbe  decree  of  the  chancellor  In  allowing 
priority  to  tbe  county  of  Davidson  and  the 
city  of  Nashville  in  the  distribution  of  this 
fund  was  therefore  erroneous. 

It  is  next  assigned  as  error  that  tbe  chan- 
cellor failed  to  allow  interest  on  the  amount 
due  from  the  guaranty  company  from  tbe 
date  of  the  filing  of  its  bill. 

We  are  of  opinion  there  was  no  error  in 
the  action  of  the  chancellor.  The  guaranty 
company  is  only  chargeable  with  interest 
from  the  date  of  the  decree  adjudging  lia- 
bility. State  y.  Cole,  13  Lea,  366;  State  ex 
reL  Walsh  y.  Blakemore,  7  Heisk.  657. 

It  results  that  the  decree  of  the  chancel- 
lor must  be  reversed  in  the  respects  men- 
tioned, and  the  cause  remanded  for  the  state- 
ment of  anotber  account  in  accordance  with 
tbe  principles  herein  announced. 
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AUrRESD  PHOSPHATE  CO.  v.  DUCK  EIV- 
BB  PHOSPHATE  CO.  et  al. 

(Supreme  Coart  of  Tanneuee.     July  25,  1907.) 

1.  EiaiTXNT  Domain  ({  13*>— Extent  or  Pow- 
E»— Public  Dsb— Extent  ot  Use. 

Coiust.  art.  1,  {  21,  prohibiting  the  taJcinc 
of  propeKy  for  public  nse  without  jnat  com- 
pensation, InliibitB  the  takinr  of  property  for 
private  nse,  and  requires  that  it  be  talcen  for  the 
use  of  the  public,  whose  rights  must  be  secured 
by  law,  and  not  merely  be  dependent  on  the 
consent  of  the  owner;  and  it  is  not  sufficient 
that  the  exercise  of  the  right  will  be  for  the 
general  benefit  or  advantage  of  the  public. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  EHg.  |  61 ;    Dec  Dig.  |  13.*] 

2.  Eminent  Domain  (|  18*)— Extent  of  Pow- 
EB— Public  Use— Pbivatb  Rahsoad. 

A  phosphate  mining  and  nmnnfajcturing 
corporation,  organized  under  Acts  1876,  p.  247, 
c.  142,  I  11  (Shannon's  Code,  {  2333),  authoris- 
ing it,  pursuant  to  the  general  law  providing 
for  the  condemnation  of  private  property  for 
works  of  Internal  improvement,  to  condemn  a 
right  of  wav  necessary  for  conducting  its  busi- 
ness over  the  lands  of  any  private  person  or 
corporation,  which  right  of  way  is  thereby  de- 
clared a  public  road,  petitioned  for  the  con- 
demnation of  the  right  of  way  of  a  private  rail- 
road track  owned  oy  another  phosphate  com- 
pany, so  as  to  transport  its  products  to  a  rail- 
roful  junction,  the  only  traffic  which  would 
pass  over  the  road,  if  condemned,  being  com- 
plainant's private  shipments.  Held,  that  the 
condemnation  was  not  for  a  public  use,  even 
though  other  phosphate  companies  might  ship 
over  the  road,  and  the  provision  declaring  prop- 
erty condenmed  by  such  corporations  a  public 
road  could  not  change  the  character  of  its 
use ;  and  hence  the  statute  was  invalid,  as 
authorizing  the  condemnation  of  property  for 
private  purposes. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  51-54 ;   Dec.  Dig.  {  13.*] 

8.  Eminent  Domain  (§  10*)— Delegation  or 

Power— Pbivat*  Corpobations. 

The  right  to  condemn  property  for  a  pub- 
lic use  can  be  conferred  on  a  private  corpora- 
tion, but  if  the  condemnation  is  not  for  a  pub- 
lic use,  the  right  cannot  be  conferred  either 
upon  a  private  or  public  corporation. 

[EM.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  §|  33-48 ;  Dec.  Dig.  (  10.*] 

4.  IMMINENT  Domain  ({  58*)  —  Exebcise  or 
PowEB— Extent  of  Appbopbiation. 

The  right  of  way  only  of  an  existing  pri- 
vate railroad  cannot  be  condemned  without  con- 
demning the  entire  road. 

[EJd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  I  58.*] 

Appeal  from  Circuit  Ckiurt,  Hickman  C!onii- 
ty;   Sam  Holding,  Judge. 

Condemnation  proceedings  by  the  Alfred 
Phosphate  Company  against  the  Duck  Blver 
Phosphate  Company  and  another.  From  a 
Judgment  dismlasing  the  petition,  petitioner 
appeals.    Affirmed. 

Clarence  T.  Boyd,  for  appellant  Bobln  J. 
Cooper,  for  appellees. 

McALISTEB,  J.  The  object  of  this  peti- 
tion Is  to  condemn  certain  property  belong- 
ing to  the  defendant  company  in  the  exercise 
of  the  right  of  eminent  domain  claimed  un- 


der the  laws  of  Tennessee.  (Complainant  is 
a  mining  and  manufacturing  corporation,  or- 
ganized under  chapter  142,  p.  232,  Acts  18T5. 
with  the  powers  therein  conferred.  Among 
other  powers  granted,  it  is  provided  therein: 

"The  said  corporation  shall  have  the  right. 
In  pursuance  of  the  general  law  authorizing 
the  condemnation  of  private  property  for 
works  of  internal  improvement  as  set  forth 
In  sections  1844  to  1867  Inclusive,  to  con- 
demn a  right  of  way  necessary  for  the  trans- 
action of  the  corporate  business,  not  exceed- 
ing thirty  feet  in  width,  over  the  lands  of 
any  private  person,  or  corporation,  and  su(4i 
right  of  way  is  hereby  declared  to  be  a  pub- 
lic road."     Shannon's  Code,  {  2333. 

It  is  shown  in  the  petition  that  the  Alfred 
Phosphate  Company  owns  phosphate  lands 
and  properties  consisting  of  300  acres  in 
Hickman  county,  Tenn. 

It  is  averred  in  the  petition  that  these 
lands  are  very  valuable,  and  from  conserva- 
tive estimates  made  are  supposed  to  contain 
600,000  tons  of  phosphate  rock. 

It  is  shown  in  the  petition  that  the  de- 
fendant Duck  Biver  Phosphate  Company  is 
also  engaged  In  mining  phosphate  rock  in 
Hickman  county ;  that  it  was  incorporated 
under  the  same  provisions  of  the  general  in- 
corporating act  of  1875,  with  the  same  pow- 
ers and  privileges  already  enumerated. 

It  appears  from  the  petition  that  the  de- 
fendant company  owns  large  phosphate  mines, 
and  is  operating  a  private  railroad  from  its 
said  mines  to  the  railroad  of  the  Nashville. 
Chattanooga  &  St  Louis  Ballway  Company, 
a  distance  of  about  4%  miles. 

It  is  alleged  in  the  petition  that  the  Nash- 
ville, Chattanooga  &  St  Louis  Ballway  Com- 
pany owns  and  operates  as  a  part  of  Its  rail- 
road system,  a  branch  or  spur  track  leading 
out  from  Centrevllle,  Hickman  County,  Tenn.. 
to  Swan  creek,  a  distance  of  about  8  miles. 

It  iB  then  alleged  that  the  defendant  Duck 
Blver  Phosphate  Company,  a  mining  and 
manufacturing  corporation,  organized  and 
existing  under  the  laws  of  Tennessee,  owns 
certain  phosphate  mines  and  properties  ad- 
jacent to  or  near  the  properties  of  the  Al- 
fred Phosphate  C<Mnpany,  and  In  connection 
with  its  mines  has  built,  constructed,  and 
now  owns  a  private  railroad  of  SO  feet  in 
width,  more  or  less,  leading  from  its  mines 
to  the  terminus  or  Junction  of  the  Nasbville. 
Chattanooga  &  St  Louis  Ballway  at  Swan 
creek,  the  said  road  being  about  4^  miles  in 
length. 

It  is  averred  that  this  private  railroad 
of  the  Duck  Blver  Phosphate  (Company,  be- 
ginning at  Swan  creek  in  said  county,  and 
extending  west  for  a  distance  of  about  2 
miles,  is  built  along  the  lianks  of  Dude  river, 
and  under  a  bluff  of  said  river  for  tills  en- 
tire distance,  extending  In  height  some  30 
or  40  feet,  so  that  it  is  impossible  to  paral- 
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lel  said  track  or  coostnict  a  roadway  along 
the  banks  of  said  river. 

It  Is  further  shown  that  the  defendant 
Tennessee  Blue  Rock  Phosphate  Company,  a 
corporation  organized  and  existing  under  the 
laws  of  Tennessee,  has  leased  the  mining 
properties  of  the  Duck  River  Phosphate  Com- 
pany, Inclndtng  its  4%  miles  of  railroad,  run- 
nl.ng  from  its  mines  to  Swan  creek,  the  ter- 
minus of  the  Nashville,  Chattanooga  &  St 
Louis  Railway,  and  which  Is  now  operating 
under  the  same  lease,  which  expires  May  28, 
1913. 

It  is  then  shown  that  the  phosphate  lands 
and  properties  of  petitioner,  the  Alfred  Phos- 
phate Company,  are  located  about  1  mile  dis- 
tant from  a  point  on  the  line  or  private  rail- 
road of  the  Dnck  River  Phosphate  Company, 
at  or  near  where  said  private  railroad  leaves 
the  banks  of  Duck  river. 

It  is  further  alleged  that  on  account  of 
the  configuration  of  the  county  in  this  sec- 
tion of  Hickman  county,  and  on  account  of 
the  location  of  the  phosphate  properties  be- 
longing to  the  petitioner,  it  Is  Impossible  to 
construct  a  roadway  or  road  necessary  for 
carrying  and  delivering  to  the  Nashville, 
Chattanooga  ft  St  Louis  Railway  Company 
at  Swan  creek,  or  any  other  point  on  said 
railway,  the  phosphate  rock  of  petitioner, 
and  that  the  only  outlet  for  its  mining  prod- 
ucts is  over  that  portion  of  defendant's 
private  railroad,  along  the  banks  of  Duck 
river  to  the  terminus  of  the  Nashville,  Chat- 
tanooga &  St  Louis  Railway  Company's  line 
at  Swan  creek. 

It  is  shown  that  the  petitioner  cannot 
parallel  the  private  railroad  track  of  defend- 
ant Duck  River  Phosphate  Company  on  ac- 
count of  the  very  high  bluft  already  describ- 
ed, and  because  there  is  no  space  left  for 
the  construction  of  another  roadbed  or  rail- 
road In  addition  to  that  already  occupied  by 
the  railroad  of  defendant  company. 

It  is  averred  in  the  petition  that  the  peti- 
tioner has  made  repeated  efforts,  and  an 
offer  of  $10,000,  to  purchase  from  defend- 
ant company  the  Joint  use  or  privilege  and 
right  to  carry  its  phosphate  rock  over  that 
portion  of  its  private  railroad  along  the 
banks  of  'Dvdc  river,  Vhich  proposition  was 
declined  by  defendants,  who  even  refused  to 
negotiate  with  petitioner  on  this  subject. 

It  is  averred  that  the  cash  proposition 
thus  made  to  defendant  companies  was  more 
than  the  actual  cost  of  construction  of  this 
portion  of  defendant's  private  railroad  over 
which  It  desired  to  have  joint  use  and  con- 
trol for  the  carriage  of  its  tonnage  or  phos- 
phate rock. 

Petitioner  thereupon  filed  this  petition  un- 
der its  charter  and  the  laws  of  Tennessee 
for  the  condemnation  of  that  portion  of  the 
private  railroad  owned  and  operated  by  de- 
fendant companies  along  the  banks  of  Duck 
river  for  a  distance  of  about  2  miles  or  10,- 
000  feet 


Another  fact  averred  In  the  petition  is 
that  the  Nashville,  Chattanooga  &  St.  Louis 
Railway  Company  laid  the  rails  and  spikes 
on  this  4%  miles  of  roadbed  belonging  to 
defendant  Duck  River  Phosphate  Company, 
and  in  addition  has  leased  to  defendants 
one  of  its  railroad  engines  for  the  purpose  of 
hauling  cars  to  and  from  the  mines  of  the 
Duck  River  Phosphate  Company  to  the  ter- 
minus of  said  railway  company  at  Swan 
creek. 

It  is  farther  averred  that  under  Its  con- 
tract with  said  phosphate  company,  the 
Nashville,  Chattanooga  &  St  Louis  Rail- 
way Company  still  owns  and  controls  said 
railroad  and  the  rails  and  spikes  for  the 
laying  of  the  same. 

It  Is  then  averred  that  petitioner  does  not 
desire  to  condemn  the  road,  rails,  and  spikes 
or  iron  on  said  ix>rtion  of  said  track,  since 
these  items  are  not  the  property  of  either 
of  the  defendants,  but  l>elong  to  the  Nash- 
ville, Chattanooga  &  St  Louis  Railway  Com- 
pany. 

It  is  alleged  in  the  petition  that  the  ob- 
ject for  which  it  purposes  to  condemn  such 
right  of  way  was  for  works  of  internal  Im- 
provement necessary  for  the  transaction  of 
Its  corporate  business,  and  to  declare  said 
property  a  public  road  in  order  that  other 
citizens  and  members  of  the  community  and 
the  public  might  be  entitled  to  its  use  and 
enjoyment 

A  demurrer  was  interposed  on  behalf  of 
the  defendant  companies  to  the  petition,  as- 
signing the  following  causes: 

"(1)  The  petition  se^s  to  condemn  pri- 
vate property  for  private  use  in  contraven- 
tion of  the  Constitution  of  Tennessee. 

"(2)  The  petitioner  is  a  mining,  quarrying, 
boring,  and  manufacturing  corporation,  char- 
tered and  organized  under  chapter  142,  Acts 
of  1876.  The  objects  and  purposes  of  the 
corporation  are  purely  of  a  private  nature, 
and  the  company  is  organized  and  conducted 
for  the  x)er8onal  benefit  of  the  stockholders 
therein,  ahd  the  act  of  the  Legislature  under 
which  it  is  organized  is  imconstitutlonal  and 
void,  in  so  far  as  it  endows  this  company 
with  the  right  of  condemning  the  private 
property  of  others  for  the  use  of  said  com- 
pany. 

"(3)  The  petitioner  Is  a  private  corpora- 
tion, organized  for  the  Individual  gain  of  its 
members,  and  charged  with  no  public  duties 
or  purposes,  and  cannot,  under  the  Constitu- 
tion of  Tennessee,  have  or  ^erclse  the  right 
of  eminent  domain. 

"(4)  The  petition  shows  that  the  property 
described  therein  is  now  owned  and  used 
for  the  very  purpose  and  in  the  manner  for 
which  it  is  sought  to  be  condemned;  and, 
if  that  use  is  a  public  one,  petitioner  can- 
not condemn  the  same  without  an  express 
grant  of  authority  from  the  Legislature. 

"(5)  The  petition  cannot  be  maintained,  for 
the  reason  that  It  seeks  to  condemn  the  land 
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upon  wbicb  defendants'  railroad  Is  located 
without  condemning  the  railroad  itself, 
which  is  a  part  of  the  land,  and  the  one  can- 
not be  condemned  without  the  other." 

The  circuit  Judge  sustained  the  demurrer 
and  dismissed  the  petition,  from  which  Judg- 
ment the  Alfred  Phosphate  Company  appeal- 
ed and  has  assigned  errors.  '  The  only  as- 
signment is  that  the  trial  Judge  was  in  error 
in  adjudging  that  petitioner  had  no  right 
of  condemnation  under  its  charter  and  the 
laws  of  Tennessee,  and  in  dismissing  the  pe- 
tition with  costs. 

It  is  conceded  by  ■  counsel  that.  If  the  pres- 
ent effort  is  to  condemn  the  property  of  de- 
fendants merely  for  the  private  purposes  of 
the  petitioner,  such  condemnation  would  be 
unauthorized  and  in  violation  of  the  provi- 
sions of  the  state  Constitution  regulating  the 
exercise  of  the  power  of  eminent  domain.  It 
is  also  admitted  that,  if  chapter  142,  p.  232, 
Acts  1875,  granting  to  mining  and  manu- 
facturing companies  the  power  to  condemn  a 
right  of  way  over  the  lands  of  any  private 
person  or  corporation,  contemplates  a  con- 
demnation for  the  company's  private  use,  the 
act  would  l>e  unconstitutional,  since  the  Leg- 
islature has  no  power  to  authorize  the  tak- 
ing of  one  man's  property  for  the  private 
use  of  another. 

The  insistence  of  counsel  is  that  the  ob- 
ject of  the  condemnation  sought  is  for  the 
public  benefit  of  every  citizen  or  landowner 
in  this  particular  section  of  Hickman  county, 
Tenn.,  and  for  the  public  purpose  of  develop- 
ing the  phosphate  industry  and  resources  In 
this  section  of  said  coimty,  and  for  the  pur- 
pofse  of  providing  a  vehicle  of  transportation 
for  the  products  of  the  farm  and  phosphate 
mines  to  the  terminus  of  the  Nashville,  Chat- 
tanooga &  St.  Louis  Railway  Company's  line 
at  Swan  creek. 

The  Constitution  of  the  state  of  Tennessee 
provides:  • 

"Article  1,  i  21.  That  no  man's  particular 
services  shall  be  demanded  or  property  tak- 
en, or  applied  to  public  use,  without  the  con- 
sent of  his  representatives,  or  without  Just 
compensation  being  made  therefor." 

This  provision  of  the  Constitution  has  been 
frequently  interpreted  by  this  court  to  pro- 
hibit the  taking  of  private  property  for  a 
private  use. 

In  Memphis  Freight  Co.  v.  Memphis,  4 
Cold.  420,  petitioners  were  granted  a  char- 
ter, by  an  act  of  the  Legislature,  for  the 
purpose  of  loading  and  unloading  freight 
goods,  cotton,  etc.,  from  boats  on  the  Mis- 
sissippi river  at  Memphis,  and  for  the  pur- 
pose of  storing  the  same.  The  company  was 
granted  the  right  to  build  sheds  on  certain 
streets  in  Memphis,  and  the  right  to  con- 
struct railroad  tracks  from  the  sheds  refer- 
red to,  to  the  Mississippi  river,  and  for  this 
latter  purpose  a  petition  was  filed  to  con- 
demn a  right  of  way  for  the  ti^acks. '  This 
court  said: 


"These  railways  are  not  designed  for  pub- 
lic travel,  but  as  a  means  to  enable  the  com- 
pany to  carry  oat  the  objects  and  purpose 
of  their  charter,  in  the  prosecution  of  their 
business.  The  public  Is  not  interested  In  the 
erection  of  these  railways,  except  in  the 
facilities  that  may  be  afforded  in  tbe  loading 
and  unloading  of  boats.  It  is  purely  a  pri- 
vate enterprise,  giving  superior  advantages  to 
a  corporation  over  those  who  have  not  tlie 
use  of  machinery." 

It  was  further  said: 

"There  is  nothing  In  the  charter  sbowln; 
it  to  be  for  a  public  use.  There  Is  no  restric- 
tion on  their  charges  for  services;  no  duties 
are  defined;  no  penalties  for  a  violation  of 
their  duties;  no  regulations  of  toll.  Tbe; 
are  left  free  to  act  as  private  persons,  in 
any  manner  that  will  l>est  promote  tbelr  in- 
terests." 

The  right  of  way  sought  to  be  condemned 
was  a  private,  and  not  a  public  use,  and 
that  so  much  of  the  act  as  authorized  tbe 
appropriation  of  private  property  nnder  the 
right  of  eminent  domain  was  in  violation  of 
the  Constitution  and  void.  See  Harding  v. 
Goodlett,  3  Terg.  52,  24  Am.  Dec.  546,  Clack 
V.  White,  2  Swan,  640,  Rice  v.  Alley,  1  Sneed. 
51,  Carson  v.  Moore,  2  Shannon's  Ca&  50i>. 
wherein  statutes  granting  the  power  of  emi- 
nent domain  for  private  purposes  were  de- 
clared unconstitutional. 

The  question  of  what  constitutes  a  public 
use  was  considered  by  this  court  in  Ryan 
V.  Terminal  Co.,  102  Tenn.  Ill,  60  S.  "w. 
744,  45  L.  R.  A.  803,  wherein  it  was  said: 

"So  it  may  be  said  at  the  present  time 
that  anyttiing  which  will  satisfy  a  reason- 
able public  demand  for  public  facilities  for 
travel,  or  for  the  transmission  of  intelligent 
or  commodities,  and  of  which  the  general 
public,  under  reasonable  regulations,  will 
have  a  definite  and  fixed  use,  independent  of 
the  will  of  the  party  In  whom  title  is  vest- 
ed, would  be  a  public  use." 

The  Tennessee  cases  on  this  subject  uni- 
formly hold  that  there  can  be  no  exercise 
of  the  right  of  eminent  domain  under  tbe 
Constitution  unless  property  taken  Is  to  be 
appropriated  to  the  use  of  the  public,  whose 
rights  therein  shall  be  "secured  by  a  govern- 
mental regulation.  There  are  many  cases  In 
other  states  which  hold  that  this  power  of 
eminent  domain  may  be  exercised  when 
there  is  a  public  necessity,  and  the  public 
in  general  will  be  benefited.  It  seems  tbat 
the  weight  of  authority  Is  with  the  holdings 
of  this  court,  to  the  effect  that  tbe  right 
exercised  must  be  for  a  pilblic  use,  and  not 
simply  resulting  in  a  public  benefit,  utility, 
or  advantage.  This  distinction  is  illustrated 
by  the  case  of  Vamer  ▼.  Martin,  21  W.  Va. 
634: 

"(1)  The  general  public  must  have  a  defi- 
nite and  fixed  use  of  the  property  to  be  con- 
demned ;  a  use  independent  of  the  will  of  a 
private   person   or    private    corporation   ia 
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whom  the  title  of  the  property,  when  con- 
•demned,  will  be  vested;  a  public  use  which 
cannot  be  defeated  by  such  private  owner, 
bat  which  public  use  contlnaes  to  be  guard- 
ed and  controlled  by  the  general  public 
through  laws  passed  by  the  Legislature. 

"(2)  This  public  use  must  be  clearly  a 
needful  one  for  the  public,  one  which  cannot 
be  given  np  wlthont  obvious  general  loss  and 
Inconvenience. 

"(3)  It  must  be  impossible,  or  very  diffi- 
cult, at  least,  to  secure  the  same  public  uses 
and  purposes  In  any  other  way  than  by  au- 
thorizing the- condemnation  of  private  prop- 
erty." 

The  court  In  that  case  denied  the  con- 
demnation of  the  land,  because  in  its  judg- 
ment it  was  for  a  private  use.  McQulllen 
V.  Hatton,  42  Ohio  8t  202;  Jenal  v.  Green 
Island  Drainage  Co.,  12  Neb.  165,  10  N.  W. 
547;  ShoU  v.  German  Coal  Co.,  118  111.  427, 
10  N.  E.  199,  59  Am.  Rep.  379;  Cozard  v. 
Kanawha  Hardwood  Co.,  139  N.  C.  283,  51 
S.  B.  932,  1  L.  R.  A.  (N.  S.)  969,  111  Am. 
St.  Rep.  779;  Healy  Lnmber  Co.  v.  Morris, 
33  Wash.  490,  74  Pac.  681,  68  L.  R.  A.  820, 
90  Am.  St.  Rep.  9&1. 

In  Coster  v.  Tidewater  Co.,  18  N.  J.  Eq. 
54,  It  appeared : 

The  tidewater  company  was  Incorporated 
for  the  purpose  of  draining  the  tidewater 
marshes  adjoining  Newarli  Bay  and  Its  tribu- 
tary stream. 

It  was  claimed  this  was  a  public  pur- 
pose; that  the  revenue  for  the  state  would 
be  largely  Increased  from  the  taxes  on  said 
marshes  when  Improved  for  cultivation;  that 
it  would  require  constant  care  and  attention 
to  keep  the  drained  ditches  In  repair,  giv- 
ing employment  to  large  numbers  of  men. 
and  thereby  adding  to  the  prosperity  of  the 
state;  that  the  marshes  in  their  present  con- 
dition interfere  with  the  construction  of 
highways,  and  other  lUce  reasons. 

The  court  was  of  opinion  that  there  was 
no  nse  or  benefit  to  the  public  in  common; 
that  the  persons  to  be  benefited  by  the  pro- 
posed Improvement  were  the  particular  In- 
dividuals or  estates  whose  lands  were  to  be 
drained,  and  it  was  accordingly  held  that 
the  use  for  which  the  condemnation  was 
sought  was  private. 

The  petition  for  condemnation  was  dis- 
missed. Waddell's  Appeal,  84  Pa.  90;  Board 
of  Health  v.  Van  Hoesen,  87  Mich.  533,  49  N. 
W.  894,  14  Lb  R.  A.  114;  Amador  Queen 
Mining  Co.  V.  De  Witt,  78  Cal.  482,  15  Pac. 
74 ;    Channel  Co.  v.  R.  R.,  51  Cal.  269. 

It  must  be  conceded  that  the  petitioning 
company  Is  not  Impressed  with  a  public 
character,  but  that  It  Is  carrying  on  a  pri- 
vate business  for  the  emolument  of  Its  own- 
ers and  stockholders,  that  the  public  has  no 
Interest  whatever  in  the  operation  of  this 
business,  and  that  the  only  purpose  for  which 
a  right  of  way  Is  demanded  is  to  get  the 
products  of  this  private  enterprise  to  market 


In  Cozard  v.  Kanawha  Hardwood  Co.,  139 
N.  O.  283,  51  S.  a  932,  1  L.  R.  A.  (N.  S.) 
969,  111  Am.  St.  Rep.  779,  it  was  held  that 
the  right  of  eminent  domain  cannot  be  con- 
ferred to  secure  a  right  of  way  for  a  private 
railroad  to  transport  timber  to  market.  It 
was  further  held  that  the  mere  development 
of  a  locality  by  the  establishment  and  main- 
tenance of  a  private  enterprise  therein  is 
not  a  public  use  for  which  the  right  of  emi- 
nent domain  may  be  exercised.  In  that  case 
It  appeared  that  defendants  were  conduct- 
ing a  general  lumber  business  under  the  firm 
name  of  the  Kanawha  Hardwood  Company. 
Defendants  were  proceeding  to  construct  a 
railway  over  the  lands  of  plaintiff  for  the 
purpose  of  hauling  timber  and  timber  pro- 
ducts from  the  lands  of  defendant  firm.  The 
defendants  were  owners  of  standing  timber, 
from  which  no  public  road  was  accessible, 
and  to  which  no  water  was  convenient  The 
road  proposed  lead  from  a  railroad  station 
to  the  said  standing  timber,  which  could  not 
be  marketed  without  the  construction  of  a 
railroad.  Defendant  firm  did  not  offer  to 
construct  said  railroad  and  become  liable  as 
common  carriers  for  public  transportation, 
but  proposed  to  use  the  railroad  for  their 
sole  and  exclusive  use  in  removing  their  tim- 
ber and  products  from  their  own  lands  to 
the  railroad  station,  and  thence  to  the  mar- 
kets. The  court  held  the  act  of  assembly, 
authorizing  the  owners  of  timber  lands  to 
condemn  a  right  of  way  for  tramways  and 
railways  over  the  lands  of  other  owners,  for 
the  exclusive  use  of  the  owners  of  the  tim- 
ber, unconstitutional  and  void. 

The  right  of  way  sought  to  be  condemned 
In  the  present  case  Is  necessarily  for  the 
exclusive  use  of  the  Alfred  Phosphate  Com- 
pany. This  company  is  not  a  common  car- 
rier, and  Is  in  no  sense  a  public  service  cor- 
poration. The  line  of  railroad  would  ex- 
tend from  the  mines  of  petitioner  to  fhe 
Junction  of  the  N.  C.  &  St  U  Railway,  and 
the  only  tonnage  that  would  pass  over  this 
road  would  be  the  private  tra£Sc  of  the 
petitioner. 

It  Is  argued,  however,  that  such  a  rail- 
road would  provide  an  outlet  for  the  products 
of  other  phosphate  companies  situated  In 
that  vicinity.  But  the  fact  that  such  a  rail- 
road might  benefit  a  limited  class  would 
not  clothe  it  about  with  the  character  of  a 
public  use.  This  is  illustrated  by  several 
cases  already  cited,  wherein  acts  of  the 
Legislature  authorized  the  organization  of 
corporations  for  the  purpose  of  draining 
marshes,  and  conferred  upon  them  the  pow- 
er of  eminent  domain  to  condemn  rights  of 
way  for  ditches  over  the  lands  of  others. 
It  was  held  that  the  benefits  were  limited 
to  the  owners  of  the  land,  a  limited  class, 
and  that  it  was  not  a  public  use  or  purpose. 
Coster  V.  Tidewater  Co.,  18  N.  J.  Eq.  54. 

We  understand  that  under  the  authorities 
in  Tennessee  the  public  generally  must  have 
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a  right  to  tbe  use  Independent  of  the  per- 
mission of  the  owjier,  and  further  that  tbe 
use  of  the  public  must  be  secured  by  law. 
There  are  no  proTislons  made  In  the  charter 
for  the  operation  of  such  a  railroad,  nor 
any  rates  prescribed,  nor  does  it  possess 
any  of  the  attributes  of  a  public  service  cor- 
poration. The  company  is  to  be  the  sole 
arbiter  of  its  affairs,  and  is  not  subject  to 
governmental  regulation  or  control. 

But  it  Is  said  that  the  charter  authorizing 
the  exercise  of  eminent  domain  provides 
that  the  right  of  way,  when  condemned, 
shall  be  a  public  road,  and  thus  the  Legis- 
lature has  Impressed  a  public  character  up- 
on this  property.  It  is  obvious  that  if  this 
business  is  purely  a  private  enterprise,  a 
mere  legislative  declaration  that  the  ri|;ht 
of  way  shall  be  a  public  road  would  not 
change  its  character.  The  question  is  not 
whether  the  corporation  sought  to  be  en- 
dowed with  tbe  right  of  eminent  domain  is 
public  or  private,  but  whether  the  property 
sought  to  be  condemned  is  to  be  used  for  a 
public  purpose.  If  it  is  to  be  so  used,  the 
right  of  condemnation  can  be  bestowed  upon 
any  private  corporation;  but,  if  not  to  be  so 
used,  it  cannot  be  conferred  either  upon  a 
private  or  public  corporation. 


Section  11,  c.  142,  p.  247,  Acts  1875,  under 
which  the  petitioner  is  seeking  to  exercise 
the  right  of  eminent  domain  in  tbe  present 
case,  was  before  this  court  at  Knoxville. 
September  term,  1906,  in  the  case  of  KioU 
Milling  Co.  V.  S.  P.  Blair,  coming  from  Mo 
Minn  county.  This  section  was  declared  nc- 
constitutlonal,  because  it  undertook  to  au- 
thorize mining  and  manufacturing  corpora- 
tions to  condemn  property  for  private  por- 
poses. 

It  was  adjudged  therein  tbat,  tlie  c«Bt 
demnatlon  being  for  a  private  purpose,  tb« 
legislative  declaration  that  it  should  be  a 
public  road  would  not  render  tbe  act  valid. 

Another  insuperable  dlflSculty  In  tbe  war 
of  petitioner  is  that  it  does  not  seek  to 
condemn  the  private  railroad,  which  it  cod- 
cedes  to  be  the  property  of  the  Nashville. 
Chattanooga  &  St  Louis  Railway,  but  It 
only  seeks  to  appropriate  tbe  rl{^t  of  wa.T. 
This  petition  admits  that  the  rigtit  of  war 
in  question  is  not  of  sufBdent  ^rldth  to 
build  another  railroad  parallel  -nritb  the 
railroad  already  there,  and  yet  It  does  nr>t 
seek  to  condemn  tbe  existing  railroad,  bat 
only  the  right  of  way.  This  ground  of  de- 
murrer is  also  well  taken. 

Affirmed. 
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JACKSON  V.  HOLBROOK. 

(Court  of  Appeals  of  EentadcT.    Not.  13, 1908.) 

CouBTB  (I  281  •)— Appellate  Jxtbisdiction. 

Where  plaintiff  in  1907  built  a  division 
fence,  and  sued  the  adjoining  landowner  to  re- 
cover hia  share  of  the  price,  the  judgment  was 
a  personal  liability  only  under  Ky.  St.  1903,  i 
1784,  Act  March  20,  1908,  providing  for  a  lien 
on  the  land  of  one  refusing  after  notice  to 
bnild  his  i>art  of  the  division  fence  not  apply- 
ing, so  that  the  action  did  not  involve  a  lien  on 
real  estate,  and,  the  jodgment  being  for  $40.50 
only,  the  Coart  of  Appeus  has  no  jurisdiction 
on  appeal. 

[Bid.  Note. — For  other  cases,  see  Courts,  Dec. 
Dft.  i  231.*] 

Appeal  from  Clrcnit  Court,  Orant  County. 

"Not  to  be  ofBclally  reported." 

Action  by  J.  C.  Holbrook  against  Tan  Jack- 
eon.  Judgment  for  plaintiff,  and  defendant 
appeals.    Appeal  dismissed. 

Wm.  Cames,  for  appellant  J.  J.  Black- 
bnm,  for  appellee. 

CLAY,  C.  Early  in  the  year  1907  the  ap- 
pellee, J.  0.  Holbrook,  notified  the  appellant, 
Van  Jackson,  to  build  his  part  of  a  division 
fence.  Appellant  refused  to  do  so,  and  there- 
upon appellee  built  the  fence  and  sued  appel- 
lant to  recover  $40.60,  being  appellant's  pro- 
portion of  the  cost  thereof.  The  action  was 
brought  in  the  quarterly  court,  and  judgment 
r^idered  in  favor  of  appellant  Thereupon 
an  appeal  was  taken  to  the  circuit  court, 
and  judgment  rendered  against  appellant 
From  that  Judgment  this  appeal  Is  prose- 
cuted. 

By  an  act  approved  March  20,  1008,  and 
constituting  chapter  80  of  the  Acta  of  1908, 
a  Uen  upon  the  land  of  one  who  refuses, 
after  due  notice,  to  build  his  part  of  a  divi- 
sion fence,  is  given  for  the  cost  thereof  to 
tbe  party  erecting  the  fence.  Prior  to  the 
enactment  of  this  act,  however,  no  such  lien 
was  allowed;  section  1784  of  the  Kentucky 
Statutes  of  1903  imposing  only  a  personal 
liability.  That  being  the  case,  neither  the 
title  to,  nor  an  Interest  in,  nor  a  Uen  upon, 
real  estate  Is  Involved  in  this  action;  and, 
as  the  sum  sued  for  Is  only  $40.S0,  it  neces- 
sarily follows  that  this  court  is  without  Ju- 
risdiction. 

For  the  reason  given,  the  appeal  Is  dis- 
missed. 


WEBSTER  V.  STATE  BOARD  OF  HEALTH 
OF  KBNTDCKT. 

(Court  of  Appeals  of  Kentucky.    Oct  80,  1908.) 

1.  Fhtsioiahb  and  SxmoKons  (|  2*)— Stat- 

■DTE8  REGTJLATINO  PRACTICE— REPEAL. 

The  act  of  1893  (Laws  1891-92-93,  p.  748, 
c.  179),  relative  to  empiricism,  which  forms  a 
part  of  Ky.  St  1003,  c  85,  entitled  "Medicine 
and  Surgery,"  la  repealed  by  AcU  1904,  p.  100, 
c  34. 

IE6.   Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  IMg.  i  2.*] 


2.  Physicians  and  Sdhgeons  (S  2*)— Stat- 
utes REQtTLATINO  PRACTICE— REPEAL. 

Under  Acts  1904,  p.  100,  c.  34,  authorizing 
the  board  of  health  to  admit  an  applicant  to 
examination  for  a  certificate  to  practice  medi- 
cine on  his  presenting  a  diploma  from  a  reputa- 
ble medical  college,  or  furnishing  evidence  that 
he  was  reputably  and  honorably  engaged  in  the 
practice  of  medicine  prior  to  February  23,  1884, 
one  is  not  entitled  to  an  examination  for  a 
certificate,  unless  he  has  received  a  diploma 
from  a  medical  college,  or  unless  he  was  reputa- 
bly and  honorably  engaged  in  the  practice  of 
medicine  continuously  from  February  23,  18S4, 
until  his  application  for  examination. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  §  2.*] 

8.  Physicians  and  Surgeons  (J  2*)— Stat- 
utes Regulating  Phaoticb— validity. 
Acts  1904,  p.  100,  c.  34,  authorizing  the 
state  board  of  health  to  admit  to  examination 
for  a  certificate  to  practice  medicine  any  per- 
son of  good  moral  character,  possessing  a  di- 
ploma from  a  reputable  medical  college,  or  who 
shows  that  he  was  reputably  and  honorably  en- 
gaged in  practicing  prior  to  a  designated  date, 
IS  a  valid  exercise  of  the  police  power  enacted 
to  protect  the  people  of  the  state  from  imposi- 
tion by  empirics  and  quacks. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  {  2.*] 

4.  Mandamus  (|  168*)  —  CokPELLiNO  Issu- 
ance OF  Gebtihoatb  to  Physician— Pre- 
sumptions. 

The  court  in  mandamus  to  compel  the 
state  board  of  health  to  issue  to  petitioner  a 
certificate  authorizing  him  to  practice  medicine 
cannot,  in  the  absence  of  any  allegation  showing 
that  the  board  acted  arbitrarily  or  unlawfully 
sought  to  prevent  petitioner  from  obtaining  a 
certificate,  presume  against  the  fairness  of  the 
board. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  I  168.*] 

Appeal  from  Circuit  Court,  Jefferson  Ck>un- 
ty.  Chancery  Branch,  Second  Division. 

"To  be  officially  repOTted." 

Mandamtis  by  Moses  N.  Webster  against 
the  State  Board  of  Health  of  Kentucky  to 
compel  the  board  to  Issue  to  plaintiff  a  cer- 
tificate authorizing  him  to  practice  medicine. 
From  a  Judgment  of  dismissal,  plaintiff  ap- 
peals.   Affirmed. 

E.  E.  McKay,  Moses  N.  Webster,  and  D.  C. 
Points,  for  appellant  Kohn,  Balrd,  Sloss 
Se  Kohn,  for  appellee. 

BARKER,  J.  This  action  was  Instituted 
In  the  Jefferson  circuit  court  for  the  purpose 
of  obtaining  a  writ  of  mandamus  against  the 
State  Board  of  Health  requiring  It  to  issue 
to  the  plaintiff,  Moses  N.  Webster,  a  cer- 
tificate authorizing  him  to  practice  medicine 
in  this  state.  The  allegation  in  the  petition 
upon  which  the  right  to  the  certificate  Is 
based  is  that  "he  [plalntifT]  is  a  resident  cit- 
izen of  this  state  of  KentuclEy,  and  a  physi- 
cian and  versed  in  the  healing  art ;  that  for 
several  years  prior  to  February  23,  1864,  be 
was  reputably  and  honorably  engaged  in  the 
practice  of  medicine  in  the  state  of  Kentucky, 
practicing  his  profession  In  the  cotmty  of 
Grant  and  adjoining  counties."  The  petition 
then  alleges  that  on  the  11th  day  of  April, 
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1907,  the  plaintiff  made  application.  In  writ- 
lug,  to  the  State  Board  of  Health  for  a 
certificate  to  practice  medicine  In  this  state, 
and  that  since  that  time  two  regular  meet- 
Inga  of  the  board  have  passed,  but  It  baa 
taken  no  action  on  his  application;  that  he 
has  received  information  that  the  board  does 
not  intend  to  consider  his  application,  where- 
fore he  prays  for  the  Issuance  of  a  writ  to 
compel  it  to  issue  him  a  certificate  which  will 
enable  him  to  practice  his  profession  in  the 
commonwealth  of  Kentuclcy.  A  general  de- 
murrer was  interposed  to  plaintiff's  petition, 
and  sustained,  and,  having  failed  to  amend, 
his  petition  was  dismissed,  from  wlilch  Judg- 
ment this  appeal  is  prosecuted. 

The  plaintiff  at  the  time  be  filed  his  pe- 
tition was  evidently  under  the  impression 
that  section  2613,  Ky.  St  1903,  was  still  in 
force,  and  overloolied  the  fact  that  the  act 
of  1893  (Laws  1891-92-93,  p.  748,  c.  179), 
relative  to  empiricism,  which  forms  a  part 
of  chapter  85,  Ky.  St  1903,  has  been  repealed 
by  an  act  on  the  same  subject  which  was  ap- 
proved March  18,  1904,  and  is  found  in 
Acts  1904,  p.  100,  c.  34.  We  mention  this 
fact,  not  that  it  alters  appellant's  position 
with  reference  to  his  right  to  a  certificate 
to  practice  medicine,  but  simply  for  the  pur- 
pose of  measuring  the  allegations  of  his  pe- 
tition by  the  requirements  of  the  law  as  it 
existed  at  the  time  his  petition  was  filed.  By 
the  act  of  1893  (section  2613,  Ky.  St  1903) 
the  State  Board  of  Health  was  authorized 
to  issue  a  certificate  to  practice  medicine  if 
it  had  "satisfactory  evidence  from  the  per- 
son claiming  the  same  that  such  person  was 
reputably  and  honorably  engaged  in  the  prac- 
tice of  medicine  In  this  state  prior  to  Feb- 
'mary  twenty-third,  one  thousand  eight  hun- 
dred and  sixty-four."  This  act  was  amended 
in  1804,  and  the  applicant  was  required  to 
furnish  satisfactory  evidence  that  he  had 
been  honorably  and  reputably  engaged  in  the 
practice  of  medicine  in  this  state  prior  to 
February  23,  1884,  and  had  passed  a  satis- 
factory examination  before  the  board.  By 
Acts  1904,  p.  100,  c.  34,  above  mentioned,  no 
person  Is  permitted  to  practice  medicine  in 
this  state  unless  he  shall  first  stand  a  satis- 
factory examination  by  the  board  In  the 
branches  of  medicine  as  taught  in  reputable 
medical  colleges;  and  the  board  is  author- 
ized, upon  application,  to  admit  to  examina- 
tion any  person  of  good  moral  character  who 
may  possess  either  of  the  following  qualifica- 
tions: "(1)  A  diploma  from  a  reputable  med- 
ical college  legally  chartered  under  the  laws 
of  this  state.  (2)  A  diploma  from  a  repu- 
-table  and  legally  chartered  medical  college 
of  some  other  state  in  this  Union.  (3)  Sat- 
isfactory evidence  from  the  person  claiming 
the  same  that  such  person  was  reputably  and 
honorably  engaged  in  the  practice  of  medi- 
cine in  this  state  prior  to  February  23,  1884. 
Applicants  may  present  their  credentials  by 
mail  or  proxy,  and  shall  receive  due  notice 
of  the  place  and  date  of  examination." 


It  will  be  observed  tbAt  the  plalntUTs  pe- 
tition does  not  bring  him  within  the  purriew 
of  the  law  which  he  invokes.  He  does  not 
claim  to  have  made  application  for  an  ex- 
amination as  to  his  qualifications  to  practice 
medicine;  but  applies  for  a  certificate  with- 
out examination.  It  wUl  be  seen,  as  said  be- 
fore, that  no  one  is  entitled  to  practice  medi- 
cine without  having  passed  an  examinatioo 
satisfactory  to  the  State  Board  of  Health  u 
to  his  qualifications.  The  mere  fact  that  ap- 
pellant practiced  his  profession  prior  to 
1864  does  not  entitle  him  to  a  certificate: 
If  the  allegation  was  sufficiently  pleaded, 
which  we  shall  show  it  is  not  the  fact  that 
he  had  practiced  medicine  prior  to  the  named 
period  of  time  would  only  entitle  him  to  so 
examination,  and  not  to  a  certificate,  unless 
his  examination  showed  that  he  was  qualified 
In  the  opiQion  of  the  board  to  practice  his 
profession.  The  petition,  however,  alleges 
simply  that  the  plaintiff  had  for  serera: 
years  prior  to  1864  practiced  medicine  in  this 
state,  but  it  does  not  allege  that  he  has  cob- 
tinuously  practiced  medicine  since  that  time. 
Over  40  years  have  passed  since  1864.  and 
it  is  not  alleged  that  during  any  of  that  time 
appellant  has  practiced  his  profession.  If  ve 
take  the  mere  letter  of  the  statute,  the  al- 
legation would  seemingly  be  safBcient;  but 
the  Legislature  did  not  mean  that  any  per- 
son who  was  practicing  the  profession  ctt 
medicine  prior  to  1864,  as  in  the  act  of  1893, 
or  prior  to  1884,  as  in  the  present  statute, 
should  be  entitled  to  a  certificate  If  he  bad 
not  been  continuously  practicing  since  that 
time.  The  object  of  the  statute  is  to  elevate 
the  practice  of  medicine,  and  to  raise  a  hUb 
standard  of  proflcieucy  which  the  applicant 
must  fully  measure  up  to  in  order  to  secure 
a  certificate  authorizing  him  to  practice  his 
profession.  One  who  had  simply  practiced 
medicine  prior  to  1864,  or  prior  to  18S4.  but 
had  not  practiced  It  since,  would  be  In  no 
wise  qualified  to  practice  medicine  In  1907. 
Construing  the  act  then,  according  to  its 
spirit  rather  than  its  letter.  In  order  to  ao- 
thorize  the  appellant  to  stand  an  examina- 
tion and  receive  a  certificate  under  the  pres- 
ent law,  he  must  either  receive  a  diploma 
from  a,  reputable  medical  college  l^ally 
chartered  under  the  laws  of  this  state  or  of 
some  other  state  in  this  Union,  or,  in  the  ab- 
sence of  a  diploma,  furnish  satisfactory  evi- 
dence that  he  was  reputably  and  honorable 
engaged  in  the  practice  of-  medicine  in  thi$ 
state  continuously  from  February  23,  1SS4. 
until  his  application  is  made. 

The  statute  under  consideration  Is  a  wise 
and  beneficent  exercise  of  the  police  power 
of  the  commonwealth,  enacted  for  the  par^ 
pose  of  protecting  the  people  of  the  state 
from  imposition  by  empirics  and  quacks.  It 
does  not  seek  to  prevent  any  honorable  mfin 
or  woman  from  practicing  .the  profession  at 
medicine.  It  only  requires  that  they  sh.iU 
show,  by  a  satisfactory  examination  before 
the  State  Board  of  Health,  that  they  are 
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qualified.  There  Is  uo  suggestion  in  the  pe- 
tition that  the  bo&vi  is  acting  arbitrarily,  or 
that  It  unlawfully  seeks  to  prevent  the  ap- 
pellant from  obtaining  a  certificate ;  and  we 
are  not  entitled,  in  the  absence  of  such  ah 
allegation,  to  indulge  in  any  presumption 
against  Its  fairness.  It  is  the  high  duty  of 
the  board  to  protect  the  health  and  safe^  of 
the  public  by  requiring  every  applicant  for 
a  certificate  to  practice  medicine  to  first 
show  his  qualifications.  It  Is  not  necessary 
to  demonstrate  the  constitutionality  of  the 
act  Such  legislation  has  beeu  uniformly  up- 
held as  an  exercise  of  the  police  power  of  the 
state  by  our  own  court  and  other  courts 
throughout  the  land.  Kentucky  Board  of 
Pharmacy  v.  Cassidy,  115  Ky.  690,  74  S.  W. 
7.30;  DriscoU  v.  Commonwealth,  93  Ky.  393, 
20  S.  W.  431 ;  Hargan  v.  Purdy,  93  Ky.  424, 
20  S.  W.  432;  I^elson  t.  State  Board  of 
Health,  108  Ky.  769,  67  S.  W.  501,  60  L.  R. 
A.  383;  State  v.  McCleary,  109  8.  W.  638, 
130  Mo.  App.  527;  State  of  Missouri  ▼. 
Davis.  104  Mo.  485,  92  S.  W.  484,  4  L.  R.  A. 
(N.  S.)  1023 ;  Dent  v.  State  of  West  Virginia, 
125)  U.  S.  114,  9  Sup.  Ct  231,  32  L.  Ed.  623. 
Judgment  afllrmed. 


SHARP  V.  SHARP. 
(Court  of  Appeals  of  Kentucky.    Nor.  13,  1908.) 
DivoHCE  (5  37*)7-6bound8— Abandonment. 

AVhere,  in  divorce,  the  wife  did  not  appear, 
and  the  husband  showed  that  she  had  aban- 
doned him,  and  that  they  had  lived  apart  for 
about  two  years,  and  that  previous  to  the  aban- 
donment he  had  treated  her  kindly,  provided  her 
•with  a  comfortable  support,  and  irad  given  her 
no  reason  to  leave,  the  husband  was  entitled 
to  a  divorce. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  H  107-132;   Dec.  Dig.  i  37.*] 

Appeal  from  Circuit  Court,  Fayette  County. 

"Not  to  be  ofDcially  reported." 

Divorce  by  James  Sharp  against  Queen 
Sharp.  Judgment  for  defendant,  and  plain- 
tiff  appeals.    Reversed,  with  directions. 

J.  W.  Schooler,  for  appellant. 

CARROLL,  J.  This  is  an  action  for  di- 
vorce, brought  by  appellant,  James  Sharp, 
■wbo  was  plaintiff  below,  against  appellee. 
Queen  Sharp.  Summons  was  duly  executed 
upon  the  defendant  In  the  county  where  the 
action  was  instituted;  but  she  did  not  an- 
swer, or  otherwise  enter  her  appearance. 
Tbe  lower  court  dismissed  the  petition  upon 
tbe  ground  that  the  evidence  was  not  sufli- 
clent  to  authorize  a  Judgment  granting  a 
divorce. 

Two  witnesses  testified  in  behalf  of  plain- 
tiff. They  said.  In  substance,  that  the  de- 
fendant abandoned  her  husband  In  January. 
1906,  and  that  they  had  lived  separate  and 
flpart  continuously  from  that  time  until 
January,  1908;  that  previous  to  the  aban- 
donment the  plaintiff  treated  his  wife  kindly. 


provided  her  with  a  comfortable  support, 
and  did  not  give  her  any  reason  to  leave 
him.  We  think  the  evidence  was  sufllclent 
under  the  statute  to  entitle  the  plaintiff  to 
a  divorce.    Burton  v.  Burton,  112  S.  W.  1102, 

33  Ky.  Law  Rep. . 

Wherefore  the  Judgment  Is  reversed,  with 
directicNos  to  enter  a  Judgment  granting 
appellant  a  divorce  from  the  bonds  of  matri- 
mony with  the  appellee. 


COLES  V.  COLES. 
(Court  of  Appeals  of  Kentucky.    Nov.  13,  1908.) 

1.  BviDEWOB  (§  817*)— Hkabsat. 

Evidence  in  divorce  for  excessive  sexual  in- 
tercourse amounting  to  cruelty  that  the  house- 
keeper of  the  parties  had  stated  to  witnesses 
that  the  husband  would  insist  upon  the  wife 
submitting  herself  to  him,  and  said  that,  if  they 
did  not  take  her  from  him,  he  would  kill  her, 
was  competent  only  for  the  purpoee  of  contra- 
dicting a  denial  by  the  housekeeper  that  she  bad 
made  such  a  statement,  and  was  not  competent 
to  show  sach  alleged  fact. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  1176;   Dec.  Dig.  !  817.»] 

2.  DiVOBCK   (§    130*)— AOTIONB  FOB— EVIPENCB 

— StrrFiciENCTT. 

Evidence  in  divorce  for  excessive  sexual 
Intercourse  amounting  to  cruelty  held  not  to  war- 
rant a  divorce  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
I^.  {  130.»] 
8.  DivoKCE  (8  46*)— DerENSES. 

A  wife  who  abandoned  her  husband  with- 
out Just  cause  is  not  entitled  to  a  divorce  ei- 
ther absolute  or  from  bed  and  board. 

[Bd.  Note.— For  other  cases,  see  Divorce,  Dec 
Dfg.  I  46.*] 
4.  Divorce  (§  249*)- Disposition  of  Peopeb- 

tt— accountinq  fob  rents. 

A  wife  who  abandoned  her  husband  without 
Just  cause  is  not  entitled  to  an  accounting  fM 
rents  of  their  home. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec 
Dig.  I  249.*] 

Appeal  from  Circuit  Court,  Graves  Coiinty. 

"To  be  officially  reported." 

Divorce  by  Daisy  M.  Coles  against  WiUard 
Coles.  Judgment  for  defendant,  and  plaintiff 
appeala    Affirmed. 

D.  G.  Park,  for  appellant  R.  O.  Robblns, 
Robblns  &  Thomas,  and  W.  J.  Webb,  for  ap- ' 

pellee. 

CLAT,  0.  In  this  action  the  plaintiff, 
Daisy  M.  Coles,  asks  for  a  divorce  from  the 
defendant,  WlUard  Coles.  She  also  seeks 
alimony  for  herself  and  maintenance  for  her 
two  infant  children,  who  are  of  tender  age. 
She  further  asks  for  a  settlement  of  the 
property  rights  between  herself  and  husband 
involved  in  a  house  and  lot  Jointly  owned  by 
them,  claiming  not  only  one-half  of  the  pro- 
ceeds of  the  property,  but  the  reasonable 
rental  value  of  her  one-half  Interest  therein 
since  the  date  of  separation.  This  property 
was  paid  for  one-half  by  the  defendant  and 
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one-balf  by  plaintiff's  father.  As  a  ground 
for  divorce,  plaintiff  alleges  tbat  the  defend- 
ant, Wlllard  Coles,  as  her  husband,  has  ha- 
bitually behaved  towards  her  as  his  wife  for 
more  than  six  months  in  such  a  cruel  and  in- 
human manner  as  to  indicate  a  settled  aver- 
sion to  her  and  to  destroy  permanently  her 
peace  and  ttappiness.  She  also  alleges  that 
the  defendant  has  so  cruelly  injured  her  as 
to  indicate  an  outrageous  disposition  and 
temper  in  him,  and  has  thereby  destroyed  her 
health  and  endangered  her  life  and  caused 
her  great  bodily  injury,  and  has  rendered 
her  in  danger  of  great  bodily  injury,  and 
probable  danger  of  her  life,  in  remaining 
with  him.  Judgment  was  entered  denying 
plaintiff  the  relief  sought,  and  she  appeals. 

Appellant's  contentions  are:  (1)  The  Judg- 
ment should  be  reversed  for  the  failure  of 
the  court  to  adjudge  plaintiff  the  rents  for 
the  use  and  occupancy  by  her  husband  of  her 
undivided  one-half  interest  in  the  house  and 
lot  which  tliey  Jointly  own.  (^  The  Judg- 
ment should  be  reversed  because  appellant 
made  out  her  second  ground  for  divorce  as 
alleged  in  the  petition.  (3)  Even  if  appel- 
lant is  not  entitled  to  an  absolute  divorce, 
she  should  be  entitled  to  a  divorce  a  mensa 
et  thoro,  with  reasonable  alimony  and  main- 
tenance for  herself  and  children. 

It  is  insisted  by  appellant  tbat  her 
grounds  for  divorce  were  made  out  by  proof 
of  abuse  in  sexual  intercourse  by  the  hus- 
band which  destroyed  her  health  and  en- 
dangered her  life.  Appellant  relies  upon  the 
proposition  of  law  set  forth  in  14  Cyc,  at 
page  610,  where  it  is  said:  "Sexual  inter- 
course persisted  in  by  the  husband  against 
the  will  of  the  wife  to  the  injury  of  her 
health  is  cruelty  affording  her  ground  for 
divorce,  If  he  knows  or  has  reason  to  know 
the  injury  and  suffering  which  his  demands 
will  inflict  upon  her" — citing  Mayhew  v. 
Mayhew,  61  C!onn.  233,  23  Atl.  966,  29  Am. 
St.  Rep.  195 ;  Youngs  v.  Youngs,  33  III.  App. 
223 ;  Id.,  130  111.  230,  22  N.  E.  806,  6  L.  R.  A. 
548,  17  Am.  St  Rep.  313.  Counsel  for  ap- 
pellant insists  that,  although  it  is  extremely 
difficult  to  prove  facts  constituting  the 
ground  of  divorce  urged,  the  proof  in  this 
case  abundantly  supports  the  conclusion  that 
appellee,  with  Imowledge  of  his  wife's  condi- 
tion, persisted  in  having  sexual  intercourse 
with  her  under  such  circumstances  as  endan- 
gered her  health  and  life,  and  it  amounted  to 
cruelty  on  his  part.  According  to  the  testi- 
mony of  two  physicians  and  of  appellant's 
mother  and  father,  appellant  suffered  fre- 
quently from  severe  nervous  headaches  and 
from  pains  In  the  abdomen  in  and  near  the 
region  of  the  pelris.  The  physicians  state, 
however,  that  in  their  opinion  such  condi- 
tions were  of  rheumatic  origin.     There  is 


nothing  in  their  testimony  to  indicate  that 
the  conditions  were  produced  by  excessive 
sexual  intercourse.  Tbe  only  thing  in  the 
record  from  which  excessive  sexual  inter- 
course may  l>e  Inferred  is  found  in  the  tes- 
timony of  appellant's  parents,  who  claim 
that  one  Mrs.  Davis,  who  was  houseke^>er 
at  the  home  of  the  parties  to  this  action, 
stated  that  appellee  would  frequently  come 
home  and  Insist  upon  appellant  submitting 
herself  to  him,  and  that,  if  they  did  not  take 
appellant  away  from  appellee,  be  would  kill 
her.  The  witnesses  Mr.  and  Mrs.  Melvin 
were  permitted  to  testify  to  this  fact  after 
Mrs.  Davis,  upon  cross-examination,  had  de- 
nied that  she  made  such  statement  Of 
course,  such  testimony  as  this  was  competent 
only  for  the  purpose  of  contradicting  Mrs. 
Davis.  It  was  not  substantive  testimony 
against  appellee.  If  such  were  the  law, 
every  person  would  be  at  the  mercy  of  any 
other  person  who  might  see  fit  to  make 
statements  concerning  him.  As  Mrs.  L>avis' 
statement  testified  to  by  the  Melvlns  was 
competent  only  for  the  purpose  of  contra- 
dicting Mrs.  Davis,  and  was  not  competent 
for  the  purpose  of  showing  that  appellee  per- 
sisted in  requiring  that  his  wife  yield  to  bis 
demand,  it  follows  that  there  is  absolutely 
no  proof  of  the  ground  Insisted  upon  by  ap- 
pellant We  cannot  conclude  merely  from 
the  fact  that  a  woman  suffers  from  a  nerv- 
ous headache  and  pains  in  her  abdomen  and 
womb  that  such  condition  is  produced  by  ex- 
cessive sexual  Intercourse.  It  appears  that 
appellant  had  borne  two  children,  and  had 
had  an  attack  of  scarlet  fever.  So  far  as 
the  record  shows,  it  is  Just  as  probable  that 
her  physical  condition  was  due  to  these  facts 
as  that  it  was  due  to  the  fact  that  she  was  a 
victim  of  excessive  sexual  intercourse.  Aside 
from  this  consideration,  the  evidence  of 
nearly  all  the  witnesses  In  this  case,  except 
the  parents  of  appellant  (and  they  did  not 
testify  to  any  facts  within  thett  own  knowl- 
edge to  the  prejudice  of  appellee),  is  to  the 
effect  that  appellee  provided  bountifully  for 
his  wife,  and  that  his  treatment  of  her  was 
uniformly  kind  and  considerate.  This  tes- 
timony tends  to  repudiate  the  idea  that  he 
was  cruel  in  the  particular  charged  by  ap- 
pellant. 

The  testimony  shows  that  appellant  left 
the  home  of  appellee.  She  has  failed  to 
show  that  it  was  due  to  any  fault  on  his 
part  Having  abandoned  her  husband  with- 
out Just  cause,  so  far  as  the  record  discloses, 
she  is  not  entitled  to  a  divorce,  either  ab- 
solute or  from  bed  and  board.  Nor  is  she 
entitled  to  any  rents  from  the  home  which 
she  voluntarily  abandoned. 

For  the  reasons  given,  the  Judgment  is 
affirmed,  and  appellee  will  pay  the  costs. 
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PUNK'S  GUARDIAN  et  al.  t.  FUNK. 
(Court  of  Appeals  of  Kentucky.    Nor.  IS,  1908.) 

1.  GUABDIAI*  AND  WABD  (|  133*)  —  CaRK  OF 

Ward's  Estate  —  Sxtpebvision  bt  Coubt  — 

Statutobt  Pbotisions. 

Ky.  St  1903,  I  2034,  providea  in  what 
cases  fliabunements  shall  be  allowed  a  guardian 
for  the  maintenaiuie  and  education  of  the  ward 
beyond  the  income  of  his  estate.  Section  2039 
gives  the  courts  of  chancery  power  to  control 
the  ward's  custody,  tuition,  and  manai^ement  of 
his  estate.  Sections  2032  and  2033  give  to 
the  guardian  possession  and  management  of  the 
ward's  estate,  with  power  to  provide  therefrom 
for  his  education  and  maintenance.  Held  that, 
while  the  guardian  is  charged  with  the  wards' 
maintenance  so  far  as  the  estate  1b  sufficient,  the 
final  supervision  is  vested  in  the  court  of  chan- 
cery, and  arrangements  by  the  guardian  or  par- 
ent must  meet  the  approval  either  of  the  pro- 
bate court  or  of  the  court  of  chancery,  and  a 
mother  cannot  recover  from  the  principal  of  the 
wards'  estate  in  an  action  at  law  against  the 
Koardian  for  their  support  where  the  guardian 
lets  judgment  go  by  default,  but  it  must  be 
shown  what  estate  the  wards  have,  its  kind  and 
productiveness,  and  the  age  and  sex  of  the  wards, 
so  that  the  court  may  dedde  whether  application 
of  the  principal  of  the  estate  is  well  founded. 

WEd.  Note. — For  other  oases,  see  Guardian  and 
ard,  Dec.  Dig.  |  133.*] 

2.  Parent  and  Child  (5  3*)— Support  of  In- 
fant CHitD— iJABiuTT  OF  Parent. 

While  the  parent  is  presumably  bound  to 
support  his  infant  children  without  uiarge  upon 
their  estate,  yet,  if  the  parent  is  poor  and  their 
estate  more  tmle  to  justly  bear  the  expense,  the 
parent  may  recover  therefrom  for  their  support. 
[EM.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  S§  52-55;   Dec.  Dig.  {  8.*] 

Appeal  from  Circuit  Court,  Bullitt  County. 

"To  be  officially  reported." 

Action  by  Margaret  Funk  against  Viola 
Fnnk's  guardian  and  others.  Judgment  for 
plaintiff  by  default,  and  defendants  appeal. 
Reversed  and  remanded. 

Ben  Chapeze  and  Chapeze,  Waide  &  Zim- 
merman, for  appellants.  J.  F.  Combs,  for 
appellee. 

O'REAR,  C  3.  Tbls  suit  was  brought  as 
a  common-law  action  by  appellee,  the  moth- 
er of  her  Infant  children,  against  their  statu- 
tory guardian  to  recover  $75  a  year  for  their 
board  and  clothing  and  her  seryices  In  caring 
for  them.  It  Is  alleged  that  appellee  is  a 
widow  of  very  limited  means,  with  barely 
enough  to  sustain  herself;  that  the  Infants 
are  of  tender  years,  incapable  of  laboring 
for  their  support,  and  too  young  to  be  bound 
as  apprentices ;  that  they  have  estates,  though 
tbe  income  therefrom  is  insufficient  to  edu- 
cate and  support  them.  She  prayed  for  a 
Judgment  against  the  guardian  for  the  sum 
alleged  to  be  reasonable  pay  for  their  cloth- 
ing, nurture,  and  education  for  several  years 
previous,  to  be  satisfied  out  of  the  estate  in 
tbe  bands  of  tbe  guardian.  A  general  de- 
murrer to  the  petition  was  overruled.  The 
jeruardlan  declining  to  plead,  a  Judgment  for 
tbe  sum  sued  for  was  rendered  by  default. 
Tbe  guardian  appeals. 


The  statute  imder  which  the  action  is  snid 
to  have  been  brought  is  section  2034,  Ky. 
St.  1903,  as  follows:  "No  disbursements 
shall  be  allowed  the  guardian  for  the  main- 
tenance and  education  of  the  ward  beyond 
the  Income  of  the  estate,  except  in  the  follow- 
ing cases,  unless  authorized  by  the  deed  or 
win  under  which  the  estate  is  derived.  (1) 
When  the  ward  Is  of  such  tender  years  or 
infirm  health  that  he  can  not  be  bound  out  as 
an  apprentice,  or  no  suitable  person  will  take 
him  as  such.  (2)  When  It  Is  best  for  tbe 
ward  that  the  principal  of  his  personal  estate 
shall  be  applied  for  his  board  and  tuition,  and 
the  court,  upon  settlement  of  the  accounts, 
shall  deem  such  application  to  have  been 
Judicious  and  properly  made.  But  neither 
the  ward  nor  his  real  estate  shall  be  liable 
for  any  such  disbursement."  Section  2039, 
Ky.  St.  1903,  provides:  "The  several  courts 
of  chancery  shall  have  power  to  hear  and 
determine  all  matters  between  guardian  and 
ward,  require  settlements  of  guardianship  ac- 
counts, remove  A  guardian  for  neglect  or 
breach  of  trust,  control  the  custody  and 
tuition  of  the  ward  and  the  management  and 
preservation  of  bis  estate,  and  direct  the  sale 
of  any  of  his  real  estate.  If  necessary  to  the 
proper  maintenance  and  education  of  the 
ward,  or  for  the  payment  of  his  debts."  Sec- 
tions 2032,  2033,  Ky.  St.  1903,  read:  "A 
guardian  shall  have  the  custody  of  his  ward, 
and  the  possession,  care,  and  management  of 
the  ward's  estate,  real  and  personal,  and  out 
of  the  estate  shall  provide  for  the  necessary 
and  proper  maintenance  and  education  of  tbe 
ward."  "The  father  of  the  minor  if  living,  or 
if  dead,  the  mother,  if  suited  to  the  trust 
shall  be  allowed  by  the  court  to  have  the 
custody,  control  and  education  of  the  ward." 
It  is  thus  shown  that  the  supreme  care  of 
the  law  is  the  ward's  welfare — first,  his  nec- 
essary maintenance;  then,  his  proper  educa- 
tion ;  then,  the  preservation  and  proper  appli- 
cation of  bis  estate.  While  it  is  recognized 
that  the  parent  or  guardian  might  properly 
look  after  the  minor's  education,  and  that 
the  guardian  is  charged,  so  far  as  the  estate 
is  sufficient,  with  his  maintenance,  tbe  final 
power  of  supervision  and  control  in  all  these 
matters  Is  left  with  the  court  of  chancery. 
The  sections  quoted  should  be  read  together. 
The  Interests  of  the  Infant  ward  will  not  be 
left  entirely  to  his  parent  or  guardian  or  to 
their  Joint  action.  At  last  it  must  meet  tbe 
approval  either  of  the  probate  court  where 
the  guardian's  accounts  are  to  be  settled,  or 
of  the  court  of  chancery,  which  may  h.ive 
Jurisdiction  of  the  matter.  If  the  guardian 
and  parent  could  not  out  of  court  agree  as 
between  themselves  as  to  the  application  of 
the  ward's  estate  contrary  to  the  final  and 
supervisory  Judgment  of  the  proper  court 
before  which  the  account^  may  come  for  set- 
tlement, they  could  not  bind  it  by  proceedings 
in  an  action  at  law,  where  one  alleges  a  state 
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of  facts  to  exist  upon  which  on  implied  or  ex- 
press assumpsit  is  based  against  the  ward's 
estate,  and  the  other  by  confession  admits 
bis  ward's  estate  to  be  liable,  whereby  it  may 
be  sequestered  by  execution.  Nor  should  the 
guardian,  in  case  of  an  honest  doubt  as  to  his 
duty  and  the  ability  of  the  ward's  estate  to 
properly  maintain  and  educate  the  minor,  be 
subjected  to  the  hazard  of  having  his  ac- 
counts disallowed  upon  the  final  settlement. 
The  guardian  may  sell  his  ward's  personal 
estate  without  the  intervention  of  a  court 
(section  2031,  Ky.  St  1903),  and  apply  the 
proceeds  as  well  as  the  rents  from  his  lands 
to  bis  maintenance  and  education,  when  he 
cannot  be  bound  as  an  apprentice.  One  with 
whom  he  places  the  ward  to  board,  and  who 
furnishes  clothing  or  other  proper  items  of 
support,  may  maintain  an  action  at  law 
against  the  guardian  to  recover  for  the  things 
so  furnished.  But,  before  a  judgment  will  be 
rendered  in  such  action,  It  should  be  made  to 
appear  what  estate  the  ward  has,  as  upon 
that  fact  will  largely  depend  the  reasonable- 
ness of  the  charge — a  fact  which  cannot  be 
substituted  by  the  admission  of  the  guardian 
and  the  judgment  of  a  court  of  law  upon  it. 
The  petition  should  have  set  out  what  es- 
tate the  ward  has,  its  kind  and  productive- 
ness, the  age  and  sex  of  the  ward,  so  that 
the  court  might  have  seen  whether  the  alle- 
gation was  well  founded  that  the  application 
of  the  principal  of  the  estate  was  required, 
in  addition  to  its  income  to  properly  maintain 
and  educate  them. 

This  is  not  a  suit  to  sell  the  ward's  real 
estate  for  any  of  the  purposes  named.  Such 
a  proceeding  is  regulated  by  Civ.  Code  Prac. 
{  489.  While  the  parent  Is  presumably 
bound  to  support  his  Infant  children  without 
charge  upon  their  estate,  yet  If  the  parent  Is 
poor,  and  the  estate  of  the  children  more  able 
to  justly  bear  the  expense  of  their  mainte- 
nance and  education,  the  parent  may  recover 
for  supporting  them.  Chapline  v.  Moore,  7 
T.  B.  Mon.  150 ;  Hughart  v.  Spratt,  78  Ky. 
813 ;  Hedges  v.  Hedges,  73  S.  W.  1112,  24  Ky. 
Law  Rep.  2220;  Harper  v.  Payne,  73  S.  W. 
1123,  24  Ky.  Law  Rep.  2301. 

The  judgment  Is  reversed,  and  cause  re- 
manded for  proceedings  not  inconsistent  with 
this  opinion. 


HIGHLAND  REALTY  CO.  y.  GROVES 
(Court  of  Appeals  of  Kentucky.    Nov.  17, 190a) 

1.  Deeds  (|  149*)— Restbictions— Validfty. 

While  conditions  Imposing  a  restraint  on 
the  free  use  or  alienation  of  realty  are  looked  on 
with  disfavor,  they  are  upheld  when  not  repug- 
nant to  a  plain  provision  of  the  la^'  and  not  an- 
leasonable. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  479;    Dec.  Dig.  g  149.*] 

2.  Deeps  (J  170*)— JIestbictions— Vauditt. 

Deeds  conveying  adjacent  lots  porchased  by 
the  same  grantee  at  diff<'  nt  times  and  by  in- 


dependent transactions  are  not  evidence  of  one 
transaction,  and  neither  deed  can  be  enlarged  or 
restricted  by  what  may  liave  been  said  between 
the  parties  anteceding  its  execution. 

[Ed.  Note. — ^For  other  cases,  see  Deeds,  Dec. 
Dig.  {  170.*] 

3.  Deeds  (g  100*) — Corstbuotion— Bxtra.ite- 

OUS   ClBCtTMBTAHCES. 

It  is  improper  to  inquire  Into  the  sarroand- 
ings  or  extraneous  circumstances  to  aid  in  the 
construction  of  an  unambiguous  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  239 ;   Dec  Dig.  {  100.*] 

4.  Deeds  (J  171*)— Rbstbiotions— Cowstbuo- 

TION. 

Restrictions  In  conveyances  of  land  by  an 
owner  platting  a  tract  into  lots  and  streets,  stip- 
ulating that  the  property  shall  only  be  used  for 
residence  purposes,  and  no  residences  costing 
less  than  $3,000  shall  be  erected,  do  not  permit 
the  erection  of  a  stable  alone  on  a  lot,  though  a 
stable  used  in  connecticm  with  a  residence  on  a 
lot  may  fall  within  the  term  residence  pur- 
poses. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  g  171.*] 

5.  Covenants   (§   69*)  — Restbiotions— Rif- 

EOBCEMENT. 

Where  an  owner  platted  land  into  lots  and 
streets,  and  sold  the  lots  subject  to  building  re- 
strictions enumerated  in  the  deeds,  the  cove- 
nants ran  with  the  land,  and  were  mutual,  in- 
uring to  the  benefit  of  all  the  purdiaseis. 

[Eid.  Note. — For  other  cases,  see  Covenants, 
Dec.  Dig.  g  69.*] 

6.  Deeds  (g  171•)^— Restbictions— Validitt. 

Restrictions  in  conveyances  of  lots  by  an 
owner  platting  a  tract  into  lots  and  streets, 
stipulating  that  tlie  property  shall  only  be  used 
for  residence  purposes,  and  no  residence  costing 
less  than  a  specified  sum  shall  be  erected,  are 
not  unreasonable,  and  the  courts  cannot  reject 
them. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dea 
Dig.  i  171.*] 

7.  Deeds  (g  171*)- RESTBicnoN»-CoNBTBCC- 

TION. 

An  owner  platting  a  tract  into  lots  and 
streets  conveyed  a  lot  by  deed  containing  build- 
ing restrictions.  Subsequently  he  conveyed  to 
the  same  purchaser  an  adjacent  lot  by  deed, 
stipulating  that  the  lot  should  be  used  for  resi- 
dence purposee,  and  that  no  residence  costing 
less  than  JS.OOO  should  be  erected  thereon. 
Held,  that  the  purchaser  could  not  erect  a 
stable  on  the  adjacent  lot,  though  used  in  con- 
nection with  the  first  lot,  on  which  his  resi- 
dence was  located. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  g  171.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"To  be  oflScIally  reported." 

Action  by  the  Highland  Realty  Company 
against  Charles  I.  Groves.  From  a  judgment 
for  defendant,  plaintiff  Appeals.  Reversed 
and  remanded. 

Johnson  &  Hieatt,  for  appellant  R.  0.  ft 
J.  J.  Davis,  for  appellee. 

O'REAR,  C.  J.  The  appellant  laid  out  a 
subdivision  on  the  outskirts  of  the  city  of 
Louisville,  beyond  the  city  limits,  but  practi- 
cally being  a  part  of  the  urban  territory- 
It  laid  out  streets,  alleys,  and  courts,  and 
cat  up  into   lots  the  property  so  platted. 
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Many  of  the  lots  have  been  sold  to  purchas- 
ers for  residence  purposes.  The  scheme  was 
widely  advertised  that  none  but  well-appoint- 
ed residences  would  be  allowed  in  the  subdi- 
vision, and  that  no  other  class  of  buildings 
would  be  suffered.  In  the  deeds  to  each  lot 
sold  a  condition  was  Imposed  that  the  pur- 
chaser should  not  use  the  lot  for  any  but 
residence  purposes,  and  expressly  forbidding 
Its  sale  or  use  for  certain  other  purposes. 
It  was  also  provided  that  none  but  a  resi- 
dence to  cost  not  less  than  the  amount  speci- 
fied in  each  deed  should  ever  be  erected  upon 
the  lot.  In  this  way  It  was  believed  the 
desirability  of  the  lots  would  be  enhanced, 
as  all  would  thereby  be  Insured  Immunity 
from  the  encroachment  of  an  undesirable 
class  of  tenements  and  occupations  which  are 
thought  to  depreciate  the  selling  value  of 
purely  residence  properties.  Appellee  pur- 
chased one  of  these  lots  with  a  similar  re- 
striction contained  in  the  deed  as  to  Its  use. 
Subsequently  he  purchased  of  the  same  ven- 
dor, the  appellant,  an  adjoining  lot,  being  on 
the  comer  of  Eenllworth  Place  and  Hampden 
Court.  In  the  deed  to  the  latter  lot  was  this 
condition:  "Party  of  the  second  part,  as 
part  of  the  consideration  of  this  conveyance, 
hereby  binds  himself,  his  heirs  and  his  as- 
signs, not  to  use  the  property  herein  convey- 
ed except  for  residence  purposes,  and  that 
any  residence  erected  thereon  shall  not  cost 
less  than  three  thousand  dollars,  and  shall 
not  be  built  nearer  to  Hampden  Court  than 
the  residence  now  on  said  lot  No.  18,  Block 
No.  8,  and  the  second  party  binds  himself, 
bis  heirs  and  assigns  not  to  sell  or  rent  said 
property  to  persons  of  African  descent,  nor 
to  permit  same  to  be  used  for  the  sale  of 
malt,  spirituous,  or  vinous  liquors  for  a  pe- 
riod of  fifty  years."  At  the  time  appellee 
purchased  the  last  named  lot  from  appellant 
It  was  unimproved.  Appellee  then  resided, 
and  yet  resides,  on  the  adjoining  lot,  which 
be  had  previously  bought  from  appellant. 
There  is  not  a  fence  or  other  marked  line  be- 
tween the  two  lots.  Appellee  began  the 
erection  of  a  stable  on  the  lot  last  purchased, 
building  it  near  the  pavement  line  on  Kenll- 
worth  Place.  The  dimensions  of  this  lot  are 
40  feet  by  180  feet  Appellant,  still  owning 
a  number  of  lots  In  the  same  block  as  well 
as  In  adjacent  blocks,  brought  this  action  In 
equity  against  appellee,  suing  on  its  own  be- 
half and  on  the  behalf  of  its  vendees  who 
had  bought  lots  adjoining  or  in  the  Immediate 
vicinity  all  upon  similar  conditions  to  that 
Imposed  in  appellee's  deed,  and  many  of 
whom  who  had  built  residences  on  their  lots 
at  or  above  the  minimum  cost  allowed  by  the 
deeds,  seeking  to  enjoin  the  erection  of  the 
stable.  Upon  final  hearing  the  chancellor  re- 
fused the  Injunction. 

While  such  conditions  as  Impose  a  re- 
straint upon  the  free  use  or.  alienation  of 
real  estate  are  looked  upon  with  disfavor  by 
the  courts,  and  are  rather  strictly  construed, 
Inasmuch  as  they  detract  from  the  freest  use 


of  the  fee  simple,  and  are  annoying  to  own- 
ers and  Intending  purchasers,  being  somewhat 
at  variance,  too,  with  the  system  in  vogue  in 
this  country  which  regards  real  estate  as  an 
article  of  commerce,  still  they  are  upheld 
when  not  repugnant  to  some  plain  provision 
of  the  law,  and  are  not  unreasonable  In  them- 
selves. Hutchinson  v.  Uhlrlch,  145  111.  336, 
34  N.  B.  556,  21  L.  R.  A.  391;  Blakemore  v. 
Stanley,  159  Mass.  6,  33  N.  B.  689;  Roberts  v. 
Porter,  100  Ky.  130,  87  S.  W.  485;  Wash- 
burn on  Easements  and  Servitude,  58.  The 
question  here  Is  the  construction  of  the  clause 
quoted  above,  containing  the  condition.  It  Is 
contended  by  appellee,  and  seems  to  have 
been  the  view  of  the  chancellor  below,  that 
what  was  said  between  the  parties  upon  the 
occasion  when  api>ellee  bought  the  first  lot, 
and  the  fact  that  he  now  owns  both  lots,  us- 
ing the  one  first  purchased  as  a  residence 
lot,  and  the  second  in  connection  therewith, 
that  the  covenants  in  the  two  deeds  should  be 
read  together.  These  two  deeds  in  no  sense 
evidence  parts  of  one  transaction.  The  two 
lots  were  bought  at  different  times,  and  in 
independent  transactions.  Neither  deed  can 
be  enlarged  or  restricted  by  what  may  have 
been  said  between  the  parties  anteceding  its 
execution.  This  suit  is  not  for  a  reforma- 
tion of  the  deeds  upon  the  ground  of  mistake 
or  fraud.  Nor  does  there  appear  in  this  rec- 
ord ground  for  such  claim.  Each  deed  must, 
therefore,  be  Interpreted  according  to  its  own 
terms  alone,  and,  as  they  are  not  ambiguous, 
it  is  unnecessary  and  would  be  Improper  to 
inquire  Into  the  surroundings  or  extraneous 
circumstances  for  aid  In  Its  construction. 

Appellee  insists  that  as  a  stable  is  not  a 
nuisance  per  se  (Hyden  v.  Terry,  108  S.  W. 
241,  82  Ky.  Law  Rep.  1198 ;  Albany  Christian 
Church  V.  Wllbom,  112  Ky.  507,  66  S.  W.  285), 
and  as  his  is  a  suburban  residence,  and  his  pro- 
fession that  of  a  physician,  that  a  stable  under 
such  circumstance  is  a  residence  purpose,  and 
the  building  of  the  stable  la  not  a  violation  of 
the  covenant  In  the  deed.  If  the  residence  re- 
quired by  the  condition  in  the  deed  had  been 
first  erected,  a  stable  to  be  used  In  connection 
with  It  might  fall  within  the  term  "residence 
purposes."  (Blakemore  v.  Stanley,  supra), 
but  it  can  scarcely  be  maintained  that  a  sta- 
ble alone  fulfills  the  condition  of  residence 
purposes.  That  which  is  allowed  as  an  inci- 
dent of  a  principal  right  should  follow  in  or- 
der of  time,  if  it  Is  not  contemporaneous, 
else  as  the  grantor  here  could  not  ever  com- 
pel the  erection  of  the  dwelling  house,  the 
stable  alone  would  be  upon  the  lot,  in  spite  of 
the  condition  to  the  contrary.  That  such  a 
structure,  though  not  a  legal  nuisance,  might 
be  so  objectionable  as  to  offend  the  taste  of 
the  near  neighbors  and  affect  the  values  of 
adjoining  or  adjacent  properties,  Is  easy  to 
be  conceived.  It  was  precisely  such  condi- 
tions that  were  sought  to  be  avoided  by  ap- 
pellant and  those  who  had  previously  pur- 
chased from  it.  The  covenants  run  with  the 
land,  and  are  mutual,  Inuring  to  the  benefit 
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of  all  appellant* B  rendees.  Nor  do  tbey  ap- 
pear to  be  unreasonable  so  as  to  cause  tbelr 
rejection  by  tbe  courts. 

Appellee's  contention  tbat  be  Is  using  tbe 
40-foot  lot  for  residence  purposes  by  building 
a  stable  on  It  to  be  used  in  connection  witb 
tbe  100-foot  lot  on  wblcb  bis  residence  is  lo- 
cated must  be  rejected.  When  be  covenanted 
not  to  use  tbe  40  foot  lot  for  any  but  resi- 
dence purposes,  it  was  contemplated  by  the 
language  that  the  residence  and  such  Inci- 
dental use  as  went  with  It  should  all  be  up- 
on that  lot. 

Judgment  reversed,  and  cause  remanded, 
with  instructions  to  grant  and  perpetuate  tbe 
injunction  prayed  for. 


SUMNER  T.  GRIFFIN  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  12,  lOOS.) 

1.  JuDOMERT  (J  570*)— Bar— DiSMissAi,  with- 
out Pbbjudice. 

Tbe  record  of  the  i^roceedings,  in  an  action 
which  was  dismisBed  without  prejudice,  on  mo- 
tion of  plaintiff,  is  not  admissible  in  a  sub- 
sequent action  between  the  same  parties. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1030;   Dec.  Dig.  {  670.*] 

2.  Judgment  (J  949*)— Pleading  as  Estoppel 

— IDENTTTY  OF  CAUSE  OF  ACTION. 

To  make  a  former  judgment  a  bar  to  a 
subsequent  action,  it  must  appear  that  the  two 
causes  of  action  were  identical,  and  that  the 
proceedings  in  the  former  suit  were  such  as  to 
preclude  plaintiff  from  bringing  another  action 
for  the  same  cause;  and  allegations  that  the 
controversy  had  been  litigated  in  a  prior  suit 
between  the  parties,  the  record  of  such  suits  be- 
ing only  referred  to  as  a  part  of  the  answer, 
are  defective  in  failing  to  set  out  the  record  in 
the  former  suit,  so  as  to  show  that  the  present 
cause  of  action  was  in  issue  and  was  adjudicat- 
ed therein. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |  1800;   Dec.  Dig.  S  949.*] 

8.  Pleading  (J  311*)— Allegations— Reteb- 

ENCE  TO  Exhibits. 

An  exhibit  referred  to  therein  will  not  aid  a 
defective  pleading. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i  945;    Dec.  Dig.  §  311.*] 

4.  Judgment  (g  949*)  —  Pleading  as  Estop- 
pel. 

A  plea  of  former  adjudication  should  show 
the  nature  and  scope  of  the  former  decision,  and 
its  application  to  the  present  controversy,  and 
particularly  should  show  that  it  was  rendered 
before  the  institution  ot  the  present  suit,  the 
relief  granted  therein,  and  that  it  was  a  final 
adjudication,  but  it  need  not  allege  that  the 
former  judgment  is  valid,  or  remains  in  force, 
or  has  not  been  reversed,  vacated,  or  appealed 
from ;   these  being  presumed. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  gft  1795-1801;    Dec.  Dig.  {  949.*] 

Appeal  from  Circuit  Court,  Pulaski  County. 

"To  be  officially  reported." 

Action  by  Peter  Sumner  against  William 
GrlfQn  and  another.  From  a  judgment  on  a 
directed  verdict  fbr  defendants,  plaintiff  ap- 
peals.   Reversed  and  remanded  for  new  trial. 


T.   Z.   Morrow,   for  appellant.     Virgil   P. 
Smith  and  O.  H.  Waddle  &  Son,  for  appel- 


HOBSON,  3.  Peter  Sumner  brought  this 
suit  against  William  Griffln  and  Nody  Grif- 
fin, alleging  that  be  was  tbe  owner  of  a  cer- 
tain tract  of  land,  and  tbat  the  defendants 
were  without  right  in  possession  of  a  part  of 
tbe  tract,  and  were  unlawfully  keeping  him 
out  of  possession.  William  Griffin  filed  an 
answer,  in  which  be  denied  that  Sumner 
was  the  owner  of  tbe  land,  and  pleaded  that 
be  was  tbe  owner,  and  that  he  and  tbose 
under  whom  he  claimed  had  been  In  adverse 
possession  of  It  for  30  years.  In  another  par- 
agraph of  tbe  answer  be  pleaded  that  tbe 
controversy  In  the  action  had  theretofore 
been  litigated  and  settled  between  the  par- 
ties In  two  separate  suits  in  the  same  coart. 
in  which  the  same  questions  were  at  Issue, 
and  that,  by  reason  of  the  judgment  In  those 
suits,  tbe  plaintiff  was  eetc^ped  from  tbe 
prosecution  of  this  action.  The  record  in 
tbose  cases  was  referred  to  as  part  of  tbe 
answer.  By  consent  of  parties  tbe  affirma- 
tive allegations  of  this  paragraph  of  the 
answer  were  traversed  of  record.  After  tbe 
plaintiff  on  the  trial  had  introduced  evidence 
which  made  out  for  him  a  prima  facie  case, 
the  defendant  William  Griffln  was  introduced 
as  a  witness,  and  said  that  Nody  Griffin  -was 
living  on  tbe  land  under  blm,  and  tbat  be 
had  been  sued  for  this  land  three  times  by 
the  plaintiflL.  The  clerk  of  the  court  was 
then  Introduced,  and  read  to  the  jury  a 
judgment  In  case  3,801  of  Peter  Sumner  v. 
William  Griffln,  which  showed  that  the  court, 
at  tbe  conclusion  of  the  evidence,  had  in- 
structed the  Jury  In  that  action  peremptorily 
to  find  for  the  defendants,  ahd  that  this  was 
done  and  tbe  petition  dismissed.  Bat  no 
part  of  the  pleadings  in  tbat  case  were  read, 
and  nothing  was  Introduced  but  the  Judg- 
ment, which  does  not  show  what  was  In  con- 
troversy In  tbat  action,  or  identify  the  cause 
of  action  In  any  way  with  the  cause  of  action 
here  sued  for.  The  clerk  then  read  to  the 
jury  the  proceedings  In  action  3,954  of  Peter 
Sumner  v.  William  Griffin,  which  showed 
that  the  action  was,  on  motion  of  plain  till. 
dismissed  without  prejudice.  The  plaintiff. 
objected  to  tbe  Introduction  of  each  of  said 
records,  and.  his  objection  being  overruled. 
excepted.  The  court  thereupon  Instracted 
the  jury  peremptorily  to  find  for  tbe  defend- 
ants, and  the  plaintiff  appeals. 

Tbe  court  should  not  have  allowed  tbe  de- 
fendant to  read  to  tbe  jury  tbe  proceedings 
In  action  3,954,  which  was  dismissed  witboat 
prejudice,  as  that  record  threw  no  light  upon 
the  controversy.  The  only  other  thing  read 
to  the  jury  was  the  Judgment  In  action  3,801. 
but  this  was  wholly  Insufficient  to  show  tbat 
the  proceedings  In  that  case  were  a  bar  to 
this  action.    In  order  to  make  out  a  bar  tbe 
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plalntltF  must  show  by  the  record  and  other 
proof  the  Identity  of  the  cause  of  action  In 
that  case  with  the  thing  in  controversy  in 
this  case,  and  that  the  proceedings  there 
were  such  as  to  conclude  the  plaintiff  from 
bringing  another  action  for  that  cause.  On 
the  return  of  the  case  the  defendant  will  be 
allowed  to  amend  his  answer.  The  answer 
does  not  show  that  the  cause  of  action  Is 
the  same,  or  state  facts  sufficient  to  mani- 
fest prima  facie  that  the  plaintiff  is  con- 
cluded by  the  Judgment  in  the  actions  refer- 
red to.  The  rule  is  well  settled  that  an 
exhibit  will  not  help  out  a  defective  plead- 
ing, and  here  the  records  are  merely  refer- 
red to.  A  copy  of  them  was  not  filed  as  an 
exhibit  with  the  pleading.  In  23  Cyc.  1525, 
the  rule  is  thus  stated :  "There  is  no  special 
form  for  pleading  a  former  adjudication,  nor 
Is  it  required  to  be  pleaded  with  special 
strictness;  but  the  plea  should  show  the 
nature  and  scope  of  the  former  decision, 
and  its  applicability  to  the  present  contro- 
versy as  a  Judicial  determination  of  the 
points  or  questions  in  issue.  In  particular 
it  should  show  the  date  or  time  of  the  rendi- 
tion of  the  prior  decision,  or  at  least  that 
it  was  given  before  the  institution  of  the 
suit  at  bar,  the  amount  of  the  recovery  or 
relief  granted  by  the  Judgment,  and  that  the 
Judgment  was  a  final  adjudication,  although 
It  is  not  necessary  to  all^e  that  the  Judg- 
ment is  valid,  that  It  remains  in  full  force, 
or  that  It  has  not  been  reversed,  vacated,  or 
appealed  from,  as  these  things  are  presumed." 
To  the  same  effect  see  9  Ency.  PI.  &  Pr.,  619- 
621. 

The  common-law  forms  for  such  a  plea 
are  given  in  3  Chltty  on  Pleading,  side  pages 
929,  1062.  These  forms  contain  the  averment 
that  the  Judgment  is  in  force,  but  in  1  Chltty 
on  Pleading,  side  page  371,  it  is  said :  "It 
is  usual,  also,  to  allege  that  the  Judgment  still 
remains  in  full  force  and  effect,  and  that  the 
plaintiff  has  not  obtained  execution  or  satis- 
faction thereof;  but  this  allegation  is  un- 
necessary." In  Kenney  v.  Howard,  67  Vt. 
380,  31  Atl.  850,  the  court,  holding  sufficient 
such  a  plea,  said:  "It  is  urged  that  this 
plea  Is  bad  because  it  does  not  allege  that 
the  judgment  of  the  probate  court  still  re- 
mains in  full  force,  and  not  reversed,  satis- 
fied, or  made  void.  Such  an  allegation  Is 
not  necessary.  If  a  Judgment  set  out  In  a 
plea  does  not  remain  In  full  force,  the  other 
party  may  show  it  In'  the  replication."  So  In 
Campbell  v.  Cross,  39  Ind.  155,  the  court  said : 
"We  think  that  on  principle,  as  well  as  au- 
thority, a  party  In  pleading  a  Judgment  Is 
not  bound  to  allege.  In  addition  to  the  state- 
ment of  its  recovery  cir  rendition,  that  It 
still  remains  in  full  force,  etc.,  because  when 
rendered  it  is  presumed  to  remain  in  force 
until  the  contrary  appears.  Presumptions  of 
law  need  not  be  stated.  If  a  judgment  plead- 
ed has  been  set  aside  or  reversed,  the  other 


party  can  avail  himself  of  the  fact  In  re- 
sponse to  the  party  pleading  the  judgment." 
To  the  same  effect  are  Murphy  v.  Orr,  32 
111.  489,  Fenn  v.  Roach  (Tex.  Civ.  App.) 
75  S.  W.  361,  2  Saunders  on  PI.  &  Ev.,  254, 
and  1  Abbott's  Forms,  333.  Homlck  v.  Holt- 
rup,  76  8.  W.  874,  25  Ky.  Law  Rep.  1030, 
went  off,  on  the  ground  that  the  case  was 
submitted  prematurely. 

While  the  plea  here  was  not  defective  in 
that  It  was  not  averred  that  the  Judgment 
pleaded  in  bar  was  In  force,  it  was  defective 
in  that  it  did  liot  set  out  so  much  of  the 
record  as  was  necessary  to  show  that  the 
matter  here  sued  for  was  in  issue  and  was 
adjudicated  In  that  action  on   the  merits. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


OWENSBORO  SEATING  A  CABINET  CO 
V.  MILLER. 

(Court  of  Appeals  Of  Kentucky.    Nov.  11,  1008.) 

1.  COBPORATiORB  a  84*)  —  Stock— SuBSOBiP- 

TION— DISCHABOB  OV  LlABXLITT. 

Defendant  subscribed  for  shares  in  a  Wis- 
consin corporation,  to  be  organised  with  a  cap- 
ital stock  of  $250,000,  with  the  understanding 
that  the  corposate  plant  would  be  located  in  a 
certain  city,  and  attended  the  first  meeting  of 
those  interested,  but  left  the  meeting  when  he 
learned  that  the  plant  was  not  to  be  located  in 
that  place,  and  those  remaining  adopted  a  res- 
olution making  the  capital  stock  f250,000,  to 
be  divided  into  2,500  shares,  1,500  common  and 
1,000  preferred  8to<^,  and  at  the  next  meeting, 
which  defendant  did  not  attend,  it  was  agreed 
to  dissolve  the  Wisconsin  corporation  and  or- 
ganize a  Kentucky  corporation  in  its  place,  the 
latter  corporation  having  an  authorized  capital 
stock  of  $200,000,  divided  into  2,000  shares,  600 
of  which  might  be  7  per  cent  preferred  sto(^, 
with  priority  of  dividends,  and  the  same  number 
6  per  cent,  preferred.  Held,  that  defendant's 
liability  as  a  subscriber  to  the  Wisconsin  cor- 
poration terminated  with  its  dissolution,  so  that 
the  Kentucky  corporation  could  not  enforce  bis 
subscription,  and  he  was  not  estopped  from 
denying  his  liability  thereon. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |  327 ;   Dec.  Dig.  {  84.*] 

2.  CospoBATiONs  (S  197*)— Stock— SuBBCBip- 
TioNB— Right  or  Subscbibers. 

A  mere  subscriber  for  capital  stock,  before 
its  issue  or  payment  therefor,  has  no  right  to 
vote,  and  cannot  participate  in  the  management 
of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent,  Dig.  I  747;   Dec.  Dig.  S  197.»] 

3.  CoBPOBATioJTs  (I  &4*)  —  Stock— SuBSCBip- 
•nova—REixABB. 

A  material  alteration  In  a  contract  of  sub- 
scription for  stock  without  the  consent  of  the 
subscriber  will  release  his  obligation,  so  that 
one  subscribing  under  an  understanding  as  to 
the  amount  and  nature  of  the  capital  stock,  the 
corporate  business,  or  the  location  of  its  or- 
ganiziation,  is  not  liable  upon  his  subscription 
if  the  corporation,  when  organized,  is  different 
in  those  respects  from  that  contemplated  by  the 
contract  of  subscription,  in  the  absence  of  facts 
estopping  him   from   denying  his   liability. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  296-327 ;   Dec.  Dig.  §  84.*] 
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Appeal  from  Circuit  Court,  Daviess  County. 

"To  be  officially  reported." 

Action  by  the  Owensboro  Seating  &  Calv 
Inet  Company  against  Elmer  Miller.  From 
a  judgment  for  defendant  dismissing  the  pe- 
tition, plaintiff  appeals.    Affirmed. 

C.  W.  Wells  and  Hays  &  Johnson,  for  ap- 
pellant. J.  D.  Atchison  and  O.  S.  Walker, 
for  appellee. 

CARROIXy  X  The  appellant  company, 
plaintiff  below,  sought  to  recover  of  appellee, 
defendant  below,  $2,G00  on  the  following  sub- 
scription: "We,  the  undersigned,  hereby  sub- 
scribe for  the  number  of  shares  of  stock  In 
the  R.  O.  Evans  Company,  and  of  the  kind 
that  Is  set  opposite  our  names,  and  we  agree 
to  pay  for  the  same  twenty-five  per  cent. 
cash,  balance  in  one,  two  and  three  months, 
at  one  hundred  dollars  per  share.  This  sub- 
scription not  to  be  binding  unless  $75,000.00 
or  more  Is  subscribed."  In  October,  1903,  the 
appellee  subscribed  for  2Q  shares  of  stock, 
but  the  subscription  does  not  describe  the 
kind  of  stock.  The  R.  O.  E^vans  Company  at 
the  time  appellee  subscribed  for  the  stock 
was  a  Wisconsin  corporation,  organized  un- 
der the  laws  of  that  state.  In  1904  the  Wis- 
consin corporation  was  dissolved,  and  a  Ken- 
tucky corporation,  styled  the  "R.  O.  Evans 
Company"  was  organized.  The  articles  of 
Incorporation  of  the  Kentucky  corporation 
declared  that  it  was  the  object  and  purpose 
of  the  corporation  to  acquire  and  hold  all  the 
property  and  privileges  acquired  nnder  the 
Wisconsin  charter,  and  to  operate  the  plants, 
mills,  and  factories  of  that  corporation,  car- 
ry on  the  business  theretofore  done  by  it,  and 
to  assume  ail  of  its  liabilities  and  obligations. 
Sulwequently,  by  amended  articles  of  incor- 
poration, its  name  was  changed  to  the  Owens- 
boro Seating  &  Cabinet  Company.  The  ap- 
pellee having  refused  to  pay  his  subscription, 
this  action  was  brought  against  him  in  Sep- 
tember, 1906. 

The  petition  alleged  that  more  than  $75,000 
was  subscribed  for  stock  in  the  corporation 
before  the  3d  day  of  November,  1903,  and 
that  on  that  date  the  appellee  and  others 
who  had  subscribed  for  stock  met  for  the 
purpose  of  organizing  the  corporation,  and 
did  organize  it  imder  the  laws  of  the  state  of 
Wisconsin,  pursuant  to  the  articles  of  incor- 
poration which  had  been  executed  in  Janu- 
ary, 1903,  according  to  the  laws  of  that  state. 
The  answer  set  up  several  defenses,  among 
them  that  the  amount  of  subscriptions  re- 
quired to  bind  the  shareholders  was  never 
subscribed;  that  the  subscription  sued  on 
was  obtained  by  fraud;  that  the  R.  O.  Evans 
Company  at  the  time  the  subscription  was 
made  was  an  existing  corporation,  and  its 
dissolution  rendered  Invalid  the  subscription. 
At  the  time  the  subscription  paper  was  sign- 
ed by  appellee,  the  R.  O.  Evans  Company 
was  in  fact  an  existing  corporation,  with  an 
authorized  capital  stock  of  $250,000,  and  his 


sabscriptlon  was  really  a  purchase  of  25 
shares  of  stock,  upon  the  condition  that  $75,- 
000  or  more  should  be  subscribed.  So  that 
the  first  question  to  be  considered  is.  Did 
the  dissolution  of  that  corporation  discharge 
appellee  from  his  obligation  to  pay  for  the 
stock?  If  appellee  subscribed  for  stock  in  a 
Wisconsin  corporation,  and  the  corporation 
went  out  of  existence  before  be  was  requh'cd 
to  pay  his  subscription,  could  the  Kentucky 
corporation  enforce  the  subscription?  The 
Wisconsin  corporation,  to  which  appellee  sul)- 
scribed,  had  a  large  authorized  capital  stock, 
but  no  assets.  It  had  never  attempted  to 
transact  any  business,  and  was  really  not 
organized  for  the  purpose  of  doing  business. 
It  was  a  foreign  corporation,  with  an  author- 
ized capital  of  $250,000,  to  consist  of  2.o(i0 
shares  of  the  par  value  of  $100  each.  Tlie 
rights  and  liabilities  of  its  stocldiolders  were 
fixed  and  determined  by  the  laws  of  the 
state  of  Wisconsin.  The  Kentucky  corpora- 
tion had  an  authorized  capital  of  $20U,UU0. 
divided  into  2,000  shares  of  the  par  value  of 
$J.00  each.  Six  hundred  shares  of  this  stock, 
at  the  option  of  the  stockholders,  might  be 
7  per  cent,  preferred  stock,  and  600  shares  6 
per  cent  preferred  stock,  the  holders  of  the 
7  per  cent  preferred  stock  being  enUtied  to 
priority  in  the  distribution  of  dividends.  Tbe 
rights  and  liabilities  of  its  shareholders  were 
determined  by  the  laws  of  Kentucky. 

Appellee's  name  does  not  appear  as  one  of 
the  organizers  or  shareholders  in  the  Ken- 
tucky corporation.  In  fact  he  never  attend- 
ed but  one  meeting  of  the  persons  interested 
In  these  corporations.  It  seems  that  appellee 
subscribed  for  the  stock  with  the  understand- 
ing that  the  plant  to  be  operated  by  the 
corporation  should  be  established  within  the 
city  of  Owensboro,  and  not  in  the  suburb 
called  "Seven  Hills";  and  that,  except  for 
this  understanding  on  his  part,  he  would  not 
have  subscribed  at  all.  But  at  the  first 
meeting  of  the  persons  interested  in  the  con- 
cern, held  on  November  3,  1903,  at  which  ap- 
pellee was  present,  it  was  disclosed  that  the 
establishment  was  to  be  conducted  at  Seven 
Hills,  and  not  in  the  dty  of  Owensboro,  and 
also  that  an  existing  plant  at  Seven  Hills 
was  to  be  bought  by  the  corporation  and  used 
in  connection  with  its  business;  and  when 
appellee  learned  this,  he  Immediately  left  the 
meeting,  and  never  afterwards  took  any  part 
in  the  enterprise,  nor  did  he  attend  any  other 
meeting  of  stoclcholders  or  persons  Interested 
in'  its  affairs.  After  he  left  the  meeting  the 
Wisconsin  charter  was  produced,  and  a  res- 
olution presented  and  adopted  by  those  pres- 
ent, organizing  under  It  and  electing  officers. 
A  resolution  was  also  adopted  at  this  meet- 
ing providing  that  the  total  amount  of  the 
capital  stock  of  the  corporation  should  be 
$250,000,  divided  Into  2,500  shares  of  $100 
each,  and  that  1,500  of  these  shares  should 
be  common  stock,  and  1,000  preferred  stock. 
The  next  meeting  was  held  in  September, 
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1904.  At  this  meeting  It  was  reatdved: 
"That  It  Is  for  the  best  Interests  of  this  In- 
corporatloii  to  dissolve  as  a  Wisconsin  cor- 
poration and  snrrender  Its  charter  and  re- 
organise under  the  laws  of  Kentudcy,  as  sug- 
gested by  the  report  of  the  committee  Just 
received;  and  the  directors  are  hereby  re- 
guested  to  take  such  action  as  may  be  nec- 
essary to  bring  about  such  dissolution  and 
reorganization,  and  to  transfer  all  the  as- 
sets of  the  present  corporation  to  the  new 
corporation."  Accordingly,  the  Wisconsin 
corporation  was  therenpon  dissolved,  and  the 
Kentucky  corporation  organized. 

Assuming  that  appellee's  subscription  was 
binding  as  an  obligation  upon  his  part  to  take 
and  pay  for  25  shares  of  stock  in  the  Wiscon- 
sin corporation,  the  question  Is,  Can  the  Ken< 
tucky  corporation,  under  the  facts  heretofore 
stated,  enforce  this  liability?  We  think  not 
The  agreement  on  the  part  of  appellee  was  to 
subscribe  for  a  specific  number  of  shares  In 
a  Wisconsin  corporation.  When  that  corpo- 
ration dissolved  and  its  legal  existence  was 
terminated,  the  liability  of  appellee  as  a  sub- 
scriber to  its  stock  also  ended;  there  being 
no  creditors  of  that  concern  seeking  relief. 
No  stock  was  ever  Issued  to  appellee,  and  the 
mere  agreement  to  subscribe  for  stock  In  a 
corporation  does  not  bind  the  subscriber  to 
take  the  same  amount  of  stock  In  another 
corporation  that  may  be  organized  as  the 
successor  of  the  one  to  whose  capital  he  suth 
scribed.  Appellee,  as  a  mere  subscriber  for 
stock,  had  no  voice  whatever  In  the  manage- 
iiu-iit  or  conduct  of  the  corporation,  and  could 
not  participate  In  Its  affairs.  Hence  he  bad 
no  right  to  a  vote,  nor  anything  to  say  about 
its  management,  dissolution,  nor  reorganiza- 
tion. Nor  do  we  find  anything  in  the  record 
that  operates  to  estop  appellee  from  making 
the  defense  that  he  was  not  a  party  to  the 
dissolution  of  the  Wisconsin  corporation  or 
the  creation  of  the  Kentuclcy  corporation. 
On  the  contrary.  It  Is  conceded  that  he  was 
only  present  at  the  first  meeting  of  the  sub- 
scribers of  stock  in  the  Wisconsin  corpora- 
tion, and  did  not  thereafter  In  any  manner 
participate  In  the  subsequent  meetings  of  the 
shareholders,  or  consent  to  the  dissolution  of 
the  Wisconsin  corporation  or  to  the  organiza- 
tion of  the  Kentucky  corporation  in  its  place. 
A  contract  to  subscribe  for  stock  in  a  corpo- 
ration Is  governed  by  the  same  principles 
that  apply  to  other  contracts.  It  is  a  well- 
established  rule  that  a  material  alteration  or 
cliange  in  tl>e  contract  without  the  consent 
of  the  subscriber  will  release  him  from  his 
obligations  under  the  contract.  A  subscriber 
to  the  shares  of  a  corporation,  where,  the 
amount  and  nature  of  the  capital  stock,  the 
business  the  corporation  proposes  to  engage 
in,  and  the  situs  of  its  organization  are  agreed 
upon,  cannot  be  held  liable  upon  his  contract 
of  subscription  if,  without  his  consent,  or  the 
existence  of  facts  or  circumstances  that  oper- 


ate as  an  estoppel  or  constitute  a  waiver  up- 
on his  part,  the  corporation  organized  is  dif- 
ferent In  purpose  or  character,  or  has  a  dif- 
ferent capital,  or  varies  in  any  essential  par- 
ticular from  the  corporation  described  In  the 
subscription  paper.  Thompson  on  Corpora- 
tions, gS  72,  1208;  1  Cook  on  Corporations,  § 
197;  Clarke  &  Marshall  on  Corporations,  p. 
1495;  10  Cyc.  406;  Burrows  v.  Smith,  10  N. 
Y.  650;  Norwich  Lock  Mfg.  Co.  v.  Hockaday, 
89  Va.  658,  16  S.  E.  877;  Newport  Cotton 
Mill  Co.  v.  Mlms,  103  Tenn.  465,  53  S.  W. 
786. 

Applying  this  principle  to  the  case  at  hand, 
we  find  no  difficulty  in  reaching  the  conclu- 
sion that  material,  indeed  radical,  changes  In 
the  subscription  contract  were  made  by  the 
associates  of  the  appellee  In  the  enterprise, 
and  that  these  changes  were  made  without 
his  consent,  and  that  he  did  not  waive  his 
rights  to  resist  the  enforcement  of  his  sub- 
scription, or  do  anything  to  estop  him  from 
setting  up  a  defense.  Wherefore  the  Judg- 
ment of  the  lower  court  dismissing  the  peti- 
tion of  appellant  Is  affirmed. 


FBLAND  V.  BEJRRY. 
(Court  of  Appeals  of  Kentucky.    Nov.  12, 1908.) 

1.  Afpkai.  and  Ebbob  (I  878*)  —  Ckoss-Ap- 
PKAi/— Failure  to  Pbosecdte. 

Appellee's  failure  to  prosecute  a  cross-ap- 
peal is  a  waiver  of  rulings  against  him. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Elrror,  Cent.  Dig.  i  3573 ;   Dec.  Dig.  g  878.»] 

2.  Landlobd  and  Tenant  (g  322*) — Cboppino 
Contract— CoNSTBUCTioN. 

A  cropping  contract  provided  that  the 
landlord  was  to  have  a  12^acre  tobacco  barn 
built,  she  to  pay  the  cost  of  the  same,  the  ten- 
ant agreeing  to  attend  to  the  building  of  the 
bam,  and  that  all  labor  should  be  at  a  reason- 
able price.  Held,  that  the  landlord  was  bound 
to  furnish  on  the  ground  material  to  build  the 
bam,  the  tenant  being  only  required  to  attend 
to  the  work  of  putting  up  the  building,  and  to 
procure  the  worlcmen  to  be  paid  by  the  land- 
lord so  that  the  landlord  was  liable  for  injury 
to  the  tenant's  tobacco  crop  because  of  her  fail- 
ure to  furnish  materials  for  the  barn  in  time  to 
allow  its  erection  before  the  crop  was  injured. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  i  322.»] 

3.  iNDEMNrrr  (|  14«)— Conclusiveness— Evi- 
dence. 

Where  a  tenant,  with  his  landlord's  con- 
sent, sublet  half  of  the  tobacco  land  he  had 
agreed  to  plant  under  a  cropping  contract,  in 
which  the  landlord  agreed  to  build  a  tobacco 
barn  to  house  the  tobacco,  which  die  failed  to 
do,  resulting  in  the  loss  of  a  large  part  of  the 
sublessee's  tobacco,  as  well  as  that  of  the  tenant, 
and  the  sublessee  recovered  judgment  against 
the  tenant  for  the  damages  sustained,  such  judg- 
ment, while  not  conclusive  against  the  land- 
lord, was  admissible  against  her  to  establish  the 
tenant's  damages ;  it  further  appearing  that  the 
tenant  employed  counsel  and  made  a  reasonably 
efficient  and  skillful  defense  in  the  suit  in  which 
the  judgment  was  recovered  against  him. 

[BM.   Note.— For  other  cases,  see  Indemnity, 
Dec.  Dig.  S  14.*] 
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4.  Damages  (S  23*)— Contbact— Bbeach. 

Where  defendant  was  notified,  when  a  con- 
tract was  made,  that  it  was  made  with  reference 
to  a  sabcontract,  on  defendant's  breach  plain- 
tiff could  recover  from  defendant  damages,  caus- 
ed by  his  being  compelled  to  break  the  subcon- 
tract, becanse  of  defendant's  breach  of  the  orig- 
inal contract. 

[EJd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {  82;  Dec.  Dig.  {  23.*] 

6.  Landlobd  and  Tenant  (J  331*)— Cboppino 

CoNTBACTT— Bbeach— Damages. 

Where,  when  plaintiff  made  a  cropping  con- 
tract with  defendant,  and  assumed  one-half  of 
the  expense  <rf  supporting  both  families,  who 
lived  together,  defendant's  family  was  composed 
of  herself,  her  husband,  and  dajighter,  and  the 
family  weis  increased  by  defendant's  son  after^ 
wards  becoming  a  member  without  plaintiffs 
consent,  plaintiff  was  entitled  to  recover  for 
the  additional  expense  imposed  on  him  by  be- 
ing compelled  to  inmish  part  of  tlie  son's  sup- 
port 

[Ed,  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  {  831.*] 

Appeal  from  Circuit  Court,  Lincoln  County. 

"To  be  officially  reported." 

Action  by  B.  L.  Berry  against  M.  C.  Fe- 
land.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

P.  M.  McRoberts  and  J.  W.  Alcorn,  for  ap- 
pellant.   O.  B.  Saufley,  for  appellee. 

SETTLER  J.  The  appellant,  Mary  C.  Fe- 
land,  is  the  owner  of  and  resides  upon  a  val- 
uable farm  in  Lincoln  county.  Her  husband 
being  an  invalid,  appellant,  in  October,  1905, 
induced  the  appellee,  R.  L,  Berry,  her  son-in- 
law,  then  a  resident  of  Bath  county,  to  re- 
move to  her  farm  and  cultivate  175  acres 
thereof  In  the  year  1906,  under  the  following 
contract:  "This  contract  entered  into  between 
Mrs.  A.  M.  Feland,  party  of  the  first  part, 
and  R.  L.  Berry,  party  of  the  second  part, 
said  Mrs.  Feland  rents  to  R.  L.  Berry  175 
acres  of  land  more  or  less  to  cultivate  100 
acres  for  com,  60  acres  for  hemp,  and  20 
for  tobacco,  the  corn  to  be  well  cultivated  by 
party  of  the  first  part  and  one-half  of  said 
corn  to  be  put  in  crib  for  Mrs.  Feland  and 
her  half  of  fodder  to  be  set  up  and  tied,  one 
field  of  corn  Icnown  as  Pike  field,  and  two 
more  fields  on  each  side  of  garden,  said  par- 
ty of  the  first  part  rents  said  second  party 
50  acres  for  hemp,  bluegrass  sod,  known  as 
hill  field,  said  second  agrees  to  cultivate  well 
and  deliver  Mrs:  Feland  when  it  is  sold,  said 
R.  Li.  Berry  gets  three-fifths  of  money  and 
Mrs.  Feland  two-fifths;  also  20  acres  for  to- 
bacco, 15  acres  in  backwoods,  and  rest  5  in 
hill  field,  said  R.  L.  Berry  agrees  to  raise 
this  tobacco  and  give  Mrs.  Feland  one-half 
of  same  In  bulk  In  winter  order,  said  R.  L. 
Berry  agrees  to  furnish  ail  seed,  tools,  and 
teams  that  are  necessary  to  cultivate  said 
crop,  Mrs.  Feland  agrees  to  graze  (in  season) 
six  work  mules,  three  horses,  and  two  milch 
cows  free  of  charge  for  R.  L.  Berry,  also 
pay  him  In  money,  $160.00  rent  on  house  and 
land  for  tenant,  also  lets  him  have  a  lot  for 


bis  stock,  known  as  bull  lot.  Said  R.  L. 
Berry  is  to  live  in  the  house  with  said  Mrs. 
Feland,  and  eadi  to  furnish  one-half  of 
living  expenses.  R.  L.  Berry  is  to  keep  two 
hands  and  Mrs.  Feland  is  to  board  one  for 
work  done  for  such  as  cutting  wood,  working 
in  garden,  milking  and  feeding  and  attending 
to  her  stock.  Said  R.  L.  Berry  agrees  to  cut 
weeds  around  fencing  where  he  cultivates. 
This  agreement  for  land  Is  for  the  year  1906 
R.  L.  Berry  has  the  right  to  stay  with  Mrs. 
Feland  until  he  has  time  to  save  his  cr(^ 
Said  Mrs.  Feland  agrees  to  liave  a  twelve 
acre  tobacco  barn  built,  she  to  pay  all  costs 
for  same,  and  said  R.  L.  Berry  agrees  to  at- 
tend to  the  building  of  same,  and  all  labor 
to  be  at  a  reasonable  price  for  game."  Pur- 
suant to  the  above  contract  appellee  tool- 
up  his  residence  at  the  home  of  appellant, 
and  undertook  the  cultivation  of  the  175 
acres  of  land  as  therein  provided.  At  that 
time  appellant's  family  consisted  of  herself, 
husband,  and  an  unmarried  daughter.  The 
contract  between  appellant  and  appellee  re- 
quired the  latter  to  cultivate  100  acres  o' 
the  land  rented  by  him  in  com,  fiO  acres  in 
hemp,  and  20  in  tobacco,  the  com  and  to- 
bacco to  be  equally  divided  between  appel- 
lant and  appellee,  the  former  to  be  paid  two- 
fifths  and  the  latter  three-flftlis  of  the  hemp. 
It  will  be  observed  that  the  contract  also 
provides:  "Said  Mrs.  Feland  agrees  to  have 
a  twelve  acre  tobacco  bam  built,  she  to  pay 
all  cost  for  same;  said  R.  L.  Berry  agrees  to 
attend  to  the  building  of  same  and  all  lalmr 
to  be  at  a  reasonable  price."  It  was  con- 
templated by  the  parties,  and  meant  by  the 
contract,  that  the  bam  was  to  be  of  suffi- 
cient size  to  store  all  the  tobacco  raised  on 
the  20  acres  of  land,  as  the  first  cutting 
would,  after  hanging  a  few  days  in  the  bam, 
so  shrink  as  to  allow  room  for  the  second 
or  more  cuttings  when  made.  When  the 
contract  in  question  was  made,  appellee  in- 
formed appellant  that  he  had,  subject  to  her 
approval,  made  a  contract  with  D.  L.  Clark, 
whereby  Clark  was  to  cultivate  10  acres  of 
the  20  acres  allotted  to  tobacco,  which  ap- 
pellee agreed  he  might  house  In  the  bam  to 
be  erected  by  appellant,  to  which  she  readily 
assented.  Appellant  was  to  receive  one-half 
of  the  tobacco  raised  by  Clark  under  the 
contract  with  appellee,  and  Clark  the  other 
half,  appellee  to  remain  responsible  to  ap- 
pellant for  the  proper  cultivation  and  divi- 
sion of  the  tobacco  by  Clark.  The  20  acres 
of  land  were  cultivated  in  tobacco,  one  half 
by  appellee,  and  the  other  half  by  CHark; 
but,  as  the  bam  was  not  completed  by  appel- 
lant by  the  time  the  tobacco  on  the  20  acres 
was  cut  and  ready  to  be  housed,  it  was  so 
injured  by  overripeness,  frost,  and  exposure 
to  the  weather  that  much  of  appellee's,  and 
practically  the  whole  of  Clark's,  tobacco  was 
rendered  unmarketable  and  worthless.  In 
January,  1907,  appellee  was  sued  by  Clark 
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for  the  Injury  to  and  destruction  of  tbe  tobac- 
co raised  by  the  latter  on  the  10  acres  of 
land,  resulting  from  the  failure  of  the  former 
to  furnish  him  a  bam  In  which  to  store  It 
Appellee  made  defense  to  the  action,  but  the 
trial  resulted  in  a  verdict  and  Judgment  In 
Clark's  behalf  for  $500,  and  this  sum,  togeth- 
er with  $59  costs  adjudged  Clark  in  the  ac- 
tion, appellee  paid.  He  thereupon  instituted 
the  present  action  against  appellant,  seeking 
to  recorer  of  her  the  $550  he  paid  in  satisfac- 
tion of  Clark's  Judgment,  and  further  dam- 
ages to  tbe  amount  of  $560,  for  the  loss  of 
a. large  part  of  the  tobacco  he  (appellee)  rais- 
ed upon  the  10  acres  cultivated  by  him,  all 
of  which  damages,  it  was  alleged,  resulted 
to  bim  from  a  breach  of  the  rent  contract, 
caused  by  the  failure  of  appellant  to  build 
the  bam  In  time  to  store  the  tobacco  raised 
by  himself  and  Clark. 

In  addition  to  the  damages  mentioned  ap- 
pellee also  sought  to  recover  of  appellant 
in  tne  action  $75  damages  for  a  further 
breach  of  the  rent  contract,  alleged  to  have 
been  committed  by  her  in  taking  into  her 
bouse,  after  appellee  removed  to  her  resl- 
denrp  her  son,  A.  M.  Feland,  Jr.,  and  mak- 
ing him  a  member  of  her  family,  the  son 
doing  nothing  to  support  himself,  or  in  ren- 
dering assistance  in  running  the  farm;  and 
this,  it  was  averred,  added  to  appellee's  bur- 
den by  putting  him  to  additional  labor  and 
expense,  as  under  bis  contract  with  appel- 
lant ne  was  compelled  to  provide  "one-half 
of  tbe  living  expenses"  of  the  family.  It  was 
further  averred  in  the  petition  that,  at  the 
time  tne  rent  contract  was  entered  into,  ap- 
pellant agreed  that  the  family,  the  half  of 
whose  support  be  was  required  to  provide, 
should  be  composed  of  appellee  and  his  wife, 
appellant,  her  husband,  and  unmarried  daugh- 
ter. That  appellant  then  promised  him  her 
son  should  not  reside  with  or  become  a  mem- 
i>er  of  the  family,  and  that  in  inviting  and 
receiving  him  into  the  family  she  violated 
that  promise  and  her  contract  with  appel- 
lee, and  increased  the  expense  of  maintaining 
tbe  family  during  the  son's  stay  with  them 
at  least  $150,  one-half  of  which,  $75,  ap- 
pellee was  compelled  to  pay,  and  did  pay. 
We  omit  mention  of  other  items  of  damages 
claimed  in  the  petition  by  appellee,  as  they 
were  rejected  by  the  lower  court,  and  appel- 
lee has  not  taken  a  cross-appeal.  Appel- 
lant's answer  controverted  the  affirmative 
matter  of  the  petition,  and  by  way  of  counter- 
claim sought  to  recover  of  appellee  damages 
for  certain  alleged  violations,  on  his  part, 
of  the  contract  between  them;  that  It  is 
chained  that,  while  under  the  contract  ap- 
pellant was  to  pay  for  the  material  and  work 
of  building  the  bam,  appellee  by  the  con- 
tract was  required  to  procure  the  material, 
which  he  failed  to  do  until  much  of  the  tobac- 
co produced  by  him  and  Clark  had  been  in- 
jured and  destroyed,  although  she  was  all 
the  time  ready  and  able  to  pay  for  such 
material   and   labor,   and   that   the   alleged 


negllgfflice  of  appellee  In  this  particular  caus- 
ed the  injury  to  and  loss  of  the  tobacco  of 
appellee  and  Clark,  and  of  her  part  of  it  as 
well,  whereby  she  was  damaged  $700,  for 
which  sum  she  prayed  Judgment  Tbe  other 
items  of  damage  asserted  by  the  counter- 
claim were  based  upon  the  alleged  improper 
cultivation  by  appellee  of  the  com  and  hemp 
crops,  and  these,  as  we  shall  presently  see, 
were  by  the  judgment  of  the  lower  court 
allowed  appellant 

The  averments  of  the  answer  and  counter- 
claim were  controverted  by  reply,  and  upon 
the  issues  thus  formed  the  case  went  to  trial 
before  the  court  the  parties  having  waived 
a  Jury.  The  court's  findings  of  fact  as  shown 
by  the  record,  were:  First,  that  appellee 
violated  the  contract  in  that  be  failed  to 
properly  care  for  the  com  and  hemp  crops; 
second,  that  appellant  violated  the  contract, 
in  that  she  failed  to  furnish  on  the  ground 
material  for  the  building  of  the  bam  in  time, 
and  that  the  bam  was  not  built  because  of 
ber  fault;  third,  that  A.  M.  Feland,  Jr.,  be- 
came a  member  of  appellant's  family,  which 
was  not  contemplated  by  the  parties  at  the 
time  the  contract  was  entered  into.  Besult- 
Ing  from  the  above  conclusions  of  fact  the 
court  found  as  a  matter  of  law:  First  that 
appellant  was  entitled  to  recover  of  appellee 
on  her  counterclaim  $150;  second,  that  ap- 
pellee was  entitled  to  recover  of  appellant 
the  sum  of  $559,  the  amount  of  the  Clark 
Judgment  and  cost,  and  the  further  sum  of 
$25,  on  account  of  additional  expense  for 
maintaining  A.  M.  'Feland,  Jr.,  as  a  member 
of  appellant's  family.  Upon  these  findings 
of  law  and  fact  Judgment  was  entered  in 
appellee's  favor  for  $434.  Appellant  was 
refused  a   new   trial,   hence   this  appeal. 

Tbe  failure  of  appellee  to  prosecute  a  cross- 
appeal  makes  It  unnecessary  for  us  to  consider 
the  ruling  of  the  circuit  court  in  allowing 
appellant  $150  damages  for  appellee's  Im- 
proi>er  cultivation  of  the  corn  and  hemp 
crops.  w;e  concur,  however,  in  that  court's 
conclusion  that  appellant's  failure  to  furnish 
on  the  ground  material  for  the  building  of 
the  bam  prevented  Its  erection  by  appel- 
lee in  time  to  house  and  save  the  tobacco. 
The  contract  declares  that  "Mrs.  Feland 
agrees  to  have  a  twelve-acre  bam  built  she 
to  pay  alt  cost  for  same.  •  •  •••  The 
language  quoted  imposed  no  duty  upon  any 
person  other  than  appellant  to  build  the 
bam.  By  necessary  implication  she  was  to 
fumlsh  the  material  for  the  building,  and 
place,  or  cause  It  to  be  placed,  where  tbe 
building  was  to  be  erected;  that  is,  on  the 
ground.  Tbe  next  words  of  the  clause  re- 
lating to  the  bam,  are:  "Said  R.  L.  Berry 
agrees  to  attend  to  tbe  building  of  the  same. 
•  •  • "  There  Is  not  here  an  Intimation 
that  appellee  was  to  see  to  the  selection  of 
the  material,  to  bargain  for  it,  or  have  It  car- 
ried to  the  place  where  the  bam  was  to  be 
erected.  But  he  was  required  to  "attend  to 
the  building  of  same";  that  is,  to  control  the 
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-work  of  erection  or  construction,  after  the 
material  was  placed  on  the  ground.  The 
remaining  words  of  the  clause  are:  "And  all 
labor  to  be  at  a  reasonable  price."  This 
sentence,  In  connection  with  the  preceding 
words  "Said  R.  L.  Berry  agrees  to  attend  to 
the  building  of  same,"  defines  appellee's 
whole  duty  with  respect  to  the  bam.  He  was 
simply  to  attend  to  the  work  of  putting  up 
the  building  and  to  procure  the  workmen; 
but,  as  to  the  latter  service,  he  was  required 
to  get  the  workmen  at  reasonable  prices,  for 
they  were  to  be  paid  by  appellant,  and  the 
contract  limited  him  to  the  employment  of 
only  such  labor  as  could  be  had  at  "a  reason- 
able price."  If  it  had  been  contemplated  by 
the  parties  to  the  conti-act  that  appellee 
should  bargain  for  the  material  for  the  bam 
and  have  It  furnished  on  the  ground,  that 
Instrument  would,  we  think,  have  been  made 
to  contain  a  provision  restricting  him  to  the 
payment  of  reasonable  prices  in  purchasing 
material,  as  it  restricts  him  to  reasonable 
prices  in  procuring  workmen  for  the  building 
of  the  bam.  The  absence  of  such  restric- 
tion as  to  the  price  of  material  is  strongly 
persuasive  that  It  was  the  purpose  of  ap- 
pellant to  retain  In  her  own  hands  the  pur- 
chase of  all  material  for  the  bam.  So  our 
conclusion  Is  that  In  obligating  herself  by 
the  contract  to  "have  a  bam  built,"  ap- 
pellant undertook  to  build  the  barn  and  fur- 
nish everything  to  complete  It,  except  that 
she  was  relieved  of  hiring  workmen  and 
superintending  the  building;  that  part  of 
the  work  having  been  imposed  by  the  con- 
tract upon  appellee,  although  the  workmen 
were  to  be  paid  by  her. 

Our  construction. of  the  contract  appears  to 
be  sustained  by  much  of  the  evidence.  Ap- 
pellee does  not  seem  to  have  been  known  by 
the  people  of  Lincoln  county,  and  was  ap- 
parently without  money  or  credit  Although 
appellant  was  to  pay  all  cost  of  building  the 
barn,  it  appears  from  the  evidence  that  she 
neither  furnished,  nor  offered  to  furnish, 
appellee  or  any  other  person  money  with 
which  to  buy  material  or  hire  workmen.  At 
first  she  insisted  that  the  material  for  the 
bam  should  be  made  from  timber  on  her 
farm,  and  then  abandoned  this  Idea.  She 
seems  also  to  have  refused  to  engage  one  Har- 
nett, the  owner  of  a  sawmill,  to  saw  the 
lumber,  though  appellee  had  made  for  her  a 
tentative  contract  with  Barnett  to  do  so. 
Afterwards  she  changed  her  mind,  and  con- 
cluded to  contract  with  Barnett,  but  it  was 
then  too  late,  his  mill  had  been  removed 
from  the  community.  At  another  time  she 
commenced  to  get  some  of  the  material  for 
the  bam  from  a  tract  of  knob  land  adjacent 
to  her  farm,  but  found  the  timber  there  in- 
sufficient in  quantity.  By  neglecting  appel- 
lee's advice.  Interfering  with  his  plans  to 
assist  her,  and  otherwise  delaying  work  on 
the  bam,  she  prevented  its  completion  until 
the  tobacco  produced  by  appellee,  from  over- 
ripeness  and  ezi)OBure  to  inclement  weather, 


was  greatly  Injured,  and  that  of  Clark  from 
the  same  causes  was  practically  destroyed. 
Appellee  saved  a  part  of  his  by  storing  it 
in  stock  bams  on  appellant's  farm,  bat  no- 
place could  be  secured  for  the  tobacco  of 
Clark.  There  seemed  to  have  been  an  op- 
portunity afforded  appellee  at  one  time  to- 
rent  a  l>am  in  the  neighborhood  from  one 
Hacldy,  but  it  could  only  be  reached  by  a 
rough  road,  hauling  the  tobacco  In  its  green 
state  over  which  would  have  greatly  braised 
and  injured  It  Besides,  when  Hackly  of- 
fered to  rent  appellee  the  bam,  Clark's  to- 
bacco, which  ripened  before  appellee's,  had 
been  substantially  all  cut  and  from  over- 
ripeness  and  exposure  to  Inclement  weather 
ruined  in  the  field.  Moreover,  when  Hackly's- 
bam  could  have  been  rented,  it  was  be- 
lieved by  appellant  and  appellee  that  appel- 
lant's bam  could  still  be  finished  In  time 
to  store  therein  the  larger  part  of  appellee'» 
crop,  as  It  only  lacked  a  roof,  and  but  for 
appellant's  persistency  In  trying  to  get  boards 
from  her  knob  land,  where  they  were  not  to 
be  had,  the  roof  would  have  been  completed 
in  time  to  save  the  greater  part  of  appellee's 
tobacco.  It  Is  useless  to  consider  whether 
appellee  was  negligent  in  falling  to  rent 
Hackly's  bam,  or  whether  such  negllgence^ 
caused  Injury  to  his  own  tobacco,  as  the  low- 
er court  allowed  him  no  damages  for  In- 
Jury  to  or  the  loss  of  his  tobacco. 

It  is,  however,  insisted  for  appellant  that 
the  amount  of -the  Judgment  obtained  by 
Clark  against  appdlee  cannot  be  recovered 
by  the  latter  of  appellant  in  this  case.  We 
do  not  think  this  contention  sound.  It  vras. 
In  substance,  alleged  In  the  petition,  and 
established  by  the  evidence,  that  when  ai>- 
pellant  contracted  to  build  the  bam  she  knew 
Clark  was  to  cultivate  in  tobacco  10  of  the 
20  acres  appellee  had  agreed  to  produce  on 
her  land,  and  that  the  bam  she  was  to  build 
was  to  be  used  for  housing  Clark's  tobacco 
as  well  as  appellee's.  The  petition  further 
alleged  that  in  Clark's  action  against  him 
appellee  "made  a  reasonably  efficient  and 
skillful  defense,  employed  counsel,"  etc,  and 
that  "Judgment  was  duly  rendered  In  favor 
of  Clark  for  |500  and  $59  costs,  which  was 
paid  by  Berry."  The  averments  quoted  were 
not  denied  by  appellant's  answer.  As  be- 
tween Clark  and  appellee,  it  was  clearly  the 
latter's  duty  to  furnish  the  former  a  tot»acco 
bam,  and  equally  clear  that  appellee  conld 
not  escape  liability  for  the  failure  to  fur- 
nish the  bam  upon  the  ground  that  It  was 
appellant's  fault  As  between  appellee  and 
appellant,  the  Issue  was  as  to  whose  fault 
it  was,  and  as  to  the  constractlon  of  tbe 
contract  Appellee's  action  against  appel- 
lant rests  upon  the  rale  of  contract  law  that 
where  the  defendant  in  an  action  for  breach 
of  contract  is  shown  to  have  entered  Into 
the  contract  with  knowledge  of  a  special 
use  or  subcontract  by  plaintiff,  upon  the 
breach  of  the  original  contract  the  latter 
win  not  be  confined  to  nominal  damases,  bat 


Digitized  by  VjOOQlC 


Ky.) 


BOBARDS  V.  P.  BANNON  8BWER  PIPE  00. 


429 


may  recover  such  damages  resulting  to  bim 
from  the  breach  as  may  be  held  to  bave  been 
reasonably  contemplated  by  the  parties  in 
making  the  contract  In  other  words,  as 
said  In  13  Cyc.  34,  35  (quoting  from  the  lead- 
ing case  of  Hadley  v.  Braxendale,  9  E^cb. 
541) :  "Where  special  circumstances  have 
been  communicated  to  a  party  at  the  time  of 
the  making  of  the  contract,  which  go  to 
show  that  the  breach  will  involve  special 
'damages,  such  damages  may  be  recovered, 
although  not  the  result  of  an  ordinary 
breach.  When  a  contract  Is  made  under 
special  circumstances,  and  those  circumstan- 
ces are  communicated  to  one  of  the  contract- 
ing parties  by  the  other,  the  damages  re- 
sulting from  the  breach  of  the  contract  which 
they  would  reasonably  contemplate  are  the 
amount  of  the  Injury  which  would  ordinarily 
follow  from  a  breach  under  those  special 
circumstances."  Again,  on  page  35  of  the 
same  volume.  It  Is  said:  "When  a  party 
makes  a  contract,  and  at  the  time  notifies 
the  defendant,  that  such  contract  is  made 
with  reference  to  a  subcontract  already  en- 
tered into  or  contemplated,  upon  a  breach 
be  will  not  be  confined  to  nominal  damages, 
but  may  recover  such  damages  as  necessari- 
ly result  from  the  breach."  ■ 

In  the  Instant  case  appellant,  at  the  time 
of  the  making  of  the  rent  contract  with  ap- 
pellee, was  not  only  informed  of  his  contem- 
plated subcontract  with  Clark,  and  of  bis 
need  of  the  bam  she  agreed  to  build,  but 
she  consented  to  the  contract  with  Clark. 
The  above  doctrine  has  been  approved  by 
this  court  in  numerous  cases.  Elizabeth- 
town,  etc.,  B.  B.  Co.  v.  Pottlnger,  10  Bush, 
185  -  Biuegrass  Cordage  Co.  ▼.  Luthy,  98  Ky. 
588,  33  S.  W.  835;  Illinois  C.  B.  B.  Co. 
v.  Nelson,  97  S.  W.  757,  30  Ky.  Law  Bep. 
114.  Perhaps  the  latest  reafflrmance  by  the 
court  of  the  rule  in  question  Is  stated  In 
American  Bridge  Company  v.  Glenmore  Dls- 
tmerles  Co.,  107  S.  W.  279,  32  Ky.  Law  Bep. 
873,  where,  after  citing  many  authorities 
from  the  earliest  down,  it  is  said:  "And 
this  rule,  so  far  as  we  know,  has  never  been 
successfully  questioned  since."  As  appellant 
was  not  a  party  to  the  action  of  Clark  v.  Ber- 
ry, It  cannot  technically  be  said  she  was  con- 
cluded by  the  Judgment  therein  rendered, 
either  as  to  the  issues  Involved  or  the 
amount  recovered,  yet  that  Judgment  deter- 
mined the  liability  of  appellee  to  Clark,  and 
gave  him  a  right  of  action  against  appellant ; 
and  the  proof  In  this  case  conclusively  shows 
that  the  damages  he  sustained  by  her  breach 
of  the  contract  between  them  was  certainly 
as  great  in  amount  as  the  judgment  Clark 
recovered  against  bim.  Therefore,  If  enti- 
tled to  recover  at  ail,  he  should  have  receiv- 
ed Judgment  for  the  amount  the  lower  court 
allowed  him  by  way  of  damages. 

We  do  not  think  the  allowance  to  appellee 
of  $25,  on  account  of  his  maintenance  of  ap- 


pellant's son,  was  Improper.  In  making  him 
a  member  of  her  family  appellant  violated 
her  contract  with  appellee.  This  allowance, 
properly  speaking,  was  not  for  the  board  of 
her  son,  which,  it  is  claimed,  could  not  be 
recovered  In  the  absence  of  a  contract  to  pay 
board.  In  entering  Into  the  contract  with 
appellant,  appellee  assumed  the  burden  of 
bearing  one-half  of  the  expense  of  support- 
ing the  family,  to  be  composed  of  himself 
and  wife,  appellant,  her  husband  and  daugh- 
ter, and  the  family  expenses  were  increased 
by  tb6  son's  becoming  a  member  of  the  fami- 
ly by  the  act  of  appellant,  and  without  ap- 
pellee's consent,  which  placed  upon  him  an 
additional  burden,  for  which  appellant  should 
compensate  him;  and,  according  to  the  evi- 
dence, the  amount  allowed  him  is  little  enough 
for  the  time  appellant's  son  remained  with 
the  family. 

We  must,  in  an  action  at  law,  where  the 
trial  is  had  before  the  court  and  without 
the  Intervention  of  a  Jury,  give  to  the  judg- 
ment the  same  weight  we  would  accord  to 
the  verdict  of  a  properly  Instructed  Jury. 
Hence  the  judgment  should  stand,  unless 
based  on  substantial  error,  or  unsupported  by 
evidence.  We  have  found  no  prejudicial  er- 
ror, and  there  was  much  evidence  to  support 
the  trial  court's  findings.  Wherefore  the 
Judgment  is  affirmed. 


BOBABDS  V.   P.   BANNON   SBWBB  PIPE 
CO.  et  al. 

(Court  of  Appeals  of  Kentucky.    Nov.  17, 1908.) 

1.  MaSTEB   and    SEBVART   ({  302*)— LlABILITT 

FOB  Acts  of  Sebvant  —  Injtjby  to  Thibd 

Pebson— Scope  of  Sebvaht'b  AuTHOBrrr. 

The  mere  employment  of  a  watchman  to 

guard  property  did  not  authorize  him  to  shoot 

a  trespasser  who  was  running  away  from  the 

premises. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  1221 ;    Dec.  Dig.  i  302.»] 

2.  Pleading  (S  254*)  —  Constbuction  —  Sub- 
stituted PUIADINO. 

Where  an  amended  and  substituted  petition 
Is  filed  in  lieu  of  the  original  petition  and  its 
amendment,  a  purpose  is  indicated  to  rely  upon 
the  amended  and  substituted  petition  as  alone 
stating  the  cause  of  action,  and  whether  It  is 
demurrable  depends  upon  its  allegations  alone ; 
the  rule  that  a  pleading  and  its  several  amend- 
ments are  ordinarily  to  be  considered  together  in 
determining  whether  a  cause  of  action  Is  stated 
not  being  applicable. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  759;   Dec.  Dig.  §  254.*] 

3.  Master  and  Sebvant  (I  302*)— Injdbt  to 
Thibd  Pebson  —  Liability  foe  Sebvant's 
Act— Scope  of  Employment. 

A  master  is  liable  for  the  acts  of  his  serv- 
ant only  when  the  servant  acts  within  the  scope 
of  his  authority. 

[Ei.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i|  1217-1219 ;  Dec.  Dig.  S 
302.»] 
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4.  Masteb  and  Sebvant  ({  802*)— Scope  or 
Skbva'Nt'b  Bmplotment— Consent  op  Mas- 
teb TO  Sbbvant's  Acts— "Coubsb  of  Em- 
ployment"—"Scope  op  Acthobitt." 

The  terma  "coarse  of  employment"  and 
"■cope  of  aatbority,"  as  applied  to  a  servant's 
acts,  are  not  susceptible  of  accurate  defini- 
tion, since  what  acts  are  within  the  scope  of 
the  servant's  employment  so  as  to  render  the 
master  liable  therefor  must  be  gathered  from 
the  sarronnding  drcnmstanoee,  the  master's  lia- 
bility depending  upon  his  consent,  express  or 
implied,  to  the  serv^t's  acts. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  1218;    Dec.  Dig.  g  302.» 

For  other  definitions,  see  Words  and  Flirases, 
vol.  2,  p.  1671 ;    vol.  7,  p.  6356.] 

5.  Master  and  Sebvant  (g  302*)— Irjtobt  to 
Third  Person  —  Liability  op  Masteb  — 
Scope  op  Servant's  Authority. 

Where  authority  is  conferred  to  act  for  an- 
other, without  special  limitation  it  carries  with 
it  by  Implication,  authori^  to  do  all  things 
necessary  to  its  execntion,  and  hence  where  a 
servant's  employment  involves  the  exercise  of 
discretion,  or  the  use  of  force  towards  a  third 
iierson,  the  exercise  of  discretion  or  use  of  force 
becomes,  as  to  third  persons,  the  discretion  and 
act  of  the  master,  tnough  the  servant  abased 
his  authority  and  disregarded  the  master's  pri- 
vate instroctions,  if  he  was  acting  within  the 
general  scope  of  his  employment. 

[EA.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  if  1217-1221 ;  Dec.  Dig.  ( 
302.*] 

6.  Masteb  and  Sebvant  (8  302*)— Injury  to 
Third  Person  —  Liabiuty  op  Master  — 
Scope  op  Servant's  AuTHOBirr. 

Where  it  is  doubtfuT  whether  a  servant 
injuring  a  third  person  was  acting  within  the 
general  scope  of  his  authority,  the  doubt  will 
be  resolved  against  the  master,  because  be  set 
the  servant  in  motion. 

[Ki.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  302.*] 

7.  Master  and  Sebvant  (8  332*)— Liability 
OF.  Masteb  —  Watchman  Shootino  Thibd 
Person— Scope  op  Employment— Question 
POR  Jury. 

If  the  master  employs  a  watchman  and 
authorizes  him  to  use  firearms  in  his  discretion, 
and  he  shoots  a  third  person  near  the  premises, 
he  is  not  as  a  matter  of  law  acting  without  the 
scope  of  his  employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  1275;  Dec.  Dig.  {  832.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

"To  be  ofDclally  reported." 

Action  by  Oscar  Robards,  by  bis  next 
friend,  W.  P.  Robards,  against  the  P.  Ban- 
non  Sewer  Pipe  Company  and  another.  De- 
murrers to  the  petition  original  and  amend- 
ed and  to  an  amended  and  substituted  pe- 
tition were  sustained,  and  plaintiff  appeals. 
Reversed  and  remanded,  with  directions  to 
overrule  tbe  demurrer  to  the  amended  and 
substituted  petition. 

Popbam  &  Webster,  for  appellant.  Chas. 
F.  Taylor  and  Eobn,  Baird,  SIoss  &  Kolm, 
for  appellees. 

CLAY,  C.  Oscar  Robards,  suing  by  bis 
next  friend,  W.  P.  Robards,  Instituted  this 
action  against  George  Vanetta  and  the  P. 


Bannon  Sewer  Pipe  Company  to  recover  dam- 
ages for  personal  injuries  inflicted  by  George 
Vanetta  while  acting  as  watchman  for  tbe 
P.  Bannon  Sewer  Pipe  Company.  The  trial 
court  sustained  the  P.  Bannon  Sewer  Pipe 
Company's  demurrer  to  plaintiff's  petition 
and  amended  petition,  and  also  to  bin  sub- 
stituted and  amended  petition;  and  the  pro- 
priety of  this  ruling  is  before  us  for  determi- 
nation. 

That  portion  of  the  petition  necessary  to 
be  considered  is  as  follows:  "He  states  that 
the  defendant  P.  Bannon  Sewer  Pipe  Com- 
pany is  a  corporation,  created  and  existing 
by  virtue  of  law,  and  as  such  has  power  to 
sue  and  be  sued  In  Its  corporate  name,  to 
operate  a  general  brldcyard  and  brick  mana- 
facturlng  establishment  in  the  city  of  Louis- 
ville, and  to  employ  night  watchmen  and  oth- 
er persons  to  protect  its  property  and  con- 
duct Its  said  business.  He  states  that  tbe 
defendant  George  Vanetta  was  at  all  of  tbe 
times  hereinafter  set  out  in  tbe  employ  of 
defendant  P.  Bannon  Sewer  Pipe  Company 
as  Its  night  watchman  in  said  brick  estab- 
lishment, and  as  such  it  was  his  duty  to  said 
company  to  protect  from  injury  its  said 
properties  during  the  nighttime.  He  states 
that  on  or  about  the  8th  day  of  December, 
1907,  this  infant  plaintiff  was  passing  at 
and  dose  to  said  brick  establishment  in  said 
city,  when  he  approached  said  establishment, 
and  was  then  and  there  mistaken  for  a 
wrongdoer,  burglar,  or  other  law-breaker  by 
the  defendant  P.  Bannon  Sewer  Pipe  Com- 
pany by  and  through  its  agent  and  nigfat 
watchman,  defendant  George  Vanetta,  who 
suspected  said  infant  of  attempting  to  de- 
stroy or  steal  said  property.  He  states  that 
he  was  at  said  time  and  place  acting  In  the 
peace,  was  g^iUty  of  no  wrong  or  violation  of 
law,  and  that  the  defendant  P.  Bannon  Sewer 
Pipe  Company  by  and  through  its  agent  and 
night  watchman,  Vanetta,  and  the  defendant 
Vanetta,  severally  and  jointly,  and  with  gross 
negligence,  culpable  carelessness,  and  reck- 
lessness, then  and  there  set  upon  him,  this 
infant,  and  he  was  then  and  there  shot  by 
said  Vanetta  with  a  firearm  containing  lead 
bullets  or  other  hard  substance,  from  the  in- 
fliction of  said  gunshot  wounds  by  said  Van- 
etta this  infant  plaintiff  was  caused  to  and 
did,  does  and  will  in  the  future,  suffer  great 
mental  and  physical  pain,  has  become  and 
Is  obligated  for  great  doctor's  bills  and  ex- 
penses on  account  thereof,  and  his  power  to 
earn  money  has  been  materially  lessened  and 
Impaired  permanently,  by  reason  of  #11  of 
which  be  has  been  damaged  in  tbe  sum  of 
at  least  $25,000.  He  states  that  the  defend- 
ant Vanetta  was  at  said  time  and  place  act- 
ing as  the  night  watchman,  agent,  and  em- 
pIoy6  of  his  codefendant  P.  Bannon  Sewer 
Pipe  Company,  and  as  such  it  was  his  duty 
to  protect  the  property  of  said  corporation, 
and  was  in  the  course  of  his  employment  at 
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such  at  the  time  and  place  of  the  disaster 
and  Injury  to  this  infant  plalnttfl  hereinbe- 
fore set  out  by  the  Infliction  of  the  gimsbot 
wound  hereinbefore  described."  The  demur- 
rer of  the  P.  Bannon  Sewer  Pipe  Company  to 
the  petition  being  sustained,  plalntUf  amend- 
ed his  petition  as  follows:  "For  amendment 
to  his  original  petition  against  defendant  P. 
Bannon  Sewer  Pipe  Company,  plalntift  says 
that  on  the  night  complained  of  In  his  orig- 
inal petition  he  entered  the  property  of  de- 
fendant P.  Bannon  Bearer  Pipe  Company  for 
the  purpose  of  getting  warm;  that  defend- 
ant George  Vanetta,  agent  for  defendant  P. 
Bannon  Sewer  Pipe  Company,  then  in  charge 
of  said  property,  directed  plalntift  to  leave 
said  property;  that  as  plaintiff  was  run- 
ning away  from  said  property  defendant  P. 
Bannon  Sewer  Pipe  Company  by  its  said 
agent  In  charge  thereof  negligently  shot 
plaintiff  as  set  out  In  his  original  petition." 
The  demurrer  of  the  P.  Bannon  Sewer  Pipe 
Company  being  sustained  to  the  petition  as 
amended,  the  plaintiff  filed  an  amended  and 
substituted  petition  containing  the  follow- 
ing allegations:  "That  defendant  P.  Bannon 
Sewer  Pipe  Company  Is  a  corporation,  creat- 
ed and  existing  by  virtue  of  law,  and  as 
such  has  power  to  sue  and  be  sued  In  Its 
corporate  name,  to  operate  and  control  a 
general  brickyard  and  brick  manufacturing 
establishment  in  the  city  of  LouIsvUle,  and 
to  employ  night  watchmen  and  other  per- 
sons to  protect  Its  property  and  conduct  its 
business;  that  defendant  George  Vanetta 
was  at  all  of  the  times  hereinafter  set  out  in 
the  employ  of  defendant  P.  Bannon  Sewer 
Pipe  Company  as  its  night  watchman  In 
said  brick  establishment,  and  as  such  he  was 
authorized  by  said  company  to  carry  firearms 
to  protect  said  property  from  Injury  during 
the  nighttime,  and  was  authorized  to  use 
such  firearms  whenever,  In  his  judgment.  It 
seemed  necessary  or  advisable;  that  on  or 
about  December  8,  1907,  while  defendant  Van- 
etta was  acting  as  night  watchman  for  de- 
fendant P.  Bannon  Sewer  Pipe  Company  as 
hereinbefore  set  out,  upon  Its  said  premises, 
and  whUe  said  Oscar  Robards  was  on  or  near 
said  premises,  with  gross  negligence  be 
wrongly  adjudged  that  said  Oscar  Robards 
was  doing  or  attempting  to  do  wrong  to  the 
property  of  defendant  P.  Bannon  Sewer  Pipe 
Comimny,  and  with  gross  negligence  adjudg- 
ed that  it  was  necessary  or  advisable  to  fire 
at  said  Oscar  Robards  to  properly  protect 
said  property;  that  thereupon  said  Vanetta 
fired  lead  bullets  or  other  hard  substance  at 
said  Oscar  Robards,  wounding  and  injuring 
said  Oscar  Robards,  whereby  he  was  and  wUl 
be  caused  to  suffer  great  mental  and  physical 
pain,  has  become  obligated  for  doctor's  bills 
and  expenses  on  account  of  said  injuries,  and 
bis  power  to  earn  money  has  been  materially 
and  permanently  lessened  and  Impaired,  all 
to  his  damage  in  the  sum  of  $26,000."  We 
are  Inclined  to  the  opinion  that  the  court 
ruled  properly  in  sustaining  the  demurrer  of 


the  P.  Bannon  Sewer  Pipe  Company  to  plain- 
tiff's original  and  amended  petition,  upon 
the  ground  that  the  mere  employment  of  a 
watchman  to  guard  the  property  did  not  In- 
volve the  authority  to  shoot  the  plaintiff  un- 
der the  circumstances  described.  Belt  R. 
R.  Co.  V.  Banickl,  102  111.  App.  642. 

Counsel  for  appellee  Insist  that  the  court's 
action  in  sustaining  the  defendant's  demur- 
rer to  the  amended  and  substituted  petition 
was  also  proper,  for  the*  reason  that  the 
pleadings  are  to  be  construed  all  together 
and  most  strongly  against  the  pleader;  that 
under  this  rule  the  plaintiff  is  bound  by  the 
allegation  that  he  was  actually  running  away 
from  the  property  when  he  was  shot  by  Van- 
etta. That  being  the  case^  it  is  Insisted  that 
under  the  rule  laid  down  in  the  case  of 
Golden  v.  Newbrand,  62  Iowa,  59,  2  N.  W. 
637,  36  Am.  Rep.  257,  the  act  of  Vanetta  was 
not  within  the  scope  of  his  employment. 
While  it  may  be  the  rule  that  a  pleading  and 
the  several  amendments  thereto  are  ordi- 
narily to  be  considered  all  together  for  the 
purpose  of  determining  whether  or  not  a 
cause  of  action  Is  stated,  we  are  of  opinion 
that,  where  a  party  flies  an  amended  and 
substituted  petition  in  lieu  of  the  original  pe- 
tition and  Its  amendment,  he  thereby  indi- 
cates a  purpose  to  rely  upon  the  amended  and 
substituted  i>etitlon  as  alone  setting  forth 
his  cause  of  action.  The  question  whether 
or  not  the  latter  pleading  is  demurrable  de- 
pends altogether  upon  the  allegations  which 
it  alcHie  contains. 

The  question,  then,  la  whether  or  not  the 
allegation  that  the  plaintiff  was  "on  or  near 
said  premises,"  being  considered  from  the 
standpoint  of  the  weaker  term  (that  is,  that 
he  was  merely  near  said  premises),  Is  con- 
clusive evidence  of  the  fact  that  Vanetta  at 
the  time  of  the  shooting  was  not  acting 
within  the  scope  of  his  employment 

The  question  of  the  liability  of  the  master 
for  the  acts  of  his  servant  depends  alto- 
gether upon  the  fact  of  whether  or  not  the 
servant  was  acting  within  the  scope  of  his 
employment  The  terms  "course  of  ^nploy- 
ment"  and  "scope  of  the  authority"  are  not 
susceptible  of  accurate  definition.  What  acts 
are  within  the  scope  of  the  employment  can 
be  determined  by  no  fixed  rule;  the' authori- 
ty from  the  master  generally  being  gather- 
able  from  the  surrounding  circumstances. 
The  master  is  liable  only  for  the  authorized 
acts  of  the  servant,  and  the  root  of  his  lia- 
bility for  the  servant's  acts  is  his  consent, 
express  or  implied,  thereto.  When  the  mas- 
ter Is  to  be  considered  as  having  authorized 
the  wrongful  act  of  the  servant,  so  as  to 
make  him  liable  for  his  misconduct,  is  the 
point  of  difficulty.  Where  authority  Is  con- 
ferred to  act  for  another  without  special  lim- 
itation, it  carries  with  it  by  implication,  au- 
thority to  do  all  things  necessary  to  its  ex- 
ecution ;  and,  when  it  involves  the  exercise 
of  the  discretion  of  the  servant  or  the  use 
of  force  towards  or  against  another,  the  use' 
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of  such  discretion  or  force  is  a  part  of  the 
tblng  autborized,  and  when  exercised  be- 
comes, as  to  third  persons,  the  discretion  and 
act  of  the  master,  and  this  although  the 
servant  departed  from  the  private  instruc- 
tions of  the  master,  provided  he  was  engaged 
at  the  time  in  doing  Ills  master's  business, 
and  was  acting  within  the  general  scope  of 
his  employment  It  is  not  the  test  of  the 
master's  liability  for  the  wrongful  act  of  the 
servant  from  which  injury  to  a  third  person 
has  resulted  that  he  expressly  authorized  the 
particular  act  and  conduct  which  occasioned 
It  In  most  cases  where  the  master  has  been 
held  liable  for  the  negligent  or  tortious  act 
of  the  servant  the  servant  acted,  not  only 
without  express  authority  to  do  the  wrong, 
but  in  violation  of  his  duty  to  the  master. 
It  is  in  general  sufficient  to  make  the  master 
responsible  that  he  gave  to  the  servant  an 
authority,  or  made  it  his  duty  to  act  in  re- 
spect to  the  business  in  which  he  was  en- 
gaged when  the  wrong  was  committed,  and 
that  the  act  complained  of  was  done  in  the 
course  of  his  employment.  The  master  In 
that  case  will  be  deemed  to  have  consented 
to  and  autborized  the  act  of  the  servant,  and 
be  will  not  be  excused  from  liability,  al- 
though the  servant  abused  bis  authority,  or 
was  reckless  in  the  performance  of  his  duty, 
or  Inflicted  an  unnecessary  Injury  In  execut- 
ing his  master's  orders.  The  master  who 
puts  the  servant  in  a  place  of  trust  or  re- 
sponsibility, or  commits  to  blm  the  manage- 
ment of  his  business  or  the  care  of  his  prop- 
erty, is  justly  held  responsible  when  the  serv- 
ant, through  lack  of  judgment  or  discretion, 
or  from  infirmity  of  temper,  or  under  the 
influence  of  passion  aroused  by  tbe  circum- 
stances and  the  occasion,  goes  beyond  the 
strict  line  of  bis  duty  or  authority,  and  in- 
flicts an  unjuBtlflable  Injury  upon  another. 
Rounds  V.  Del.,  Lack.  &  West  R.  R.  Co.,  64 
N.  T.  129,  21  Am.  Rep.  097.  Furthermore, 
the  law  under  such  circumstances  will  not 
undertake  to  make  any  nice  distinctions  fix- 
ing with  precision  the  line  that  separates 
the  act  of  the  servant  from  the  act  of  the 
individual.  When  there  Is  doubt,  It  will  be 
r<>8oIved  against  the  master^  upon  the  ground 
that  he,  set  in  motion  the  servant  who  com- 
mitted the  wrong.    South  Gov.  &  Cincinnati 


Street  Ry.  Co.  v.  Cleveland,  100  S.  W.  2S3, 
30  Ky.  Law  Rep.  1072,  11  L.  R.  A.  (N.  S.) 
833;  Thompson  on  Negligence,  §S  554.  563; 
New  Ellerslle  Fishing  Club  v.  Stewart  123 
Ky.  8,  93  S.  W.  508,  8  L.  R.  A.  (N.  S.)  473. 

Let  us,  then,  apply  these  principles  to  tbe 
facts  as  set  out  in  plalntilTs  amended  and 
substituted  petition.  That  pleading  alleges 
that  George  Yanetta,  the  watchman  who 
shot  plaintiff,  was  the  night  watchman  of 
tbe  P.  Bannon  Sewer  Pipe  Company,  and, 
as  such,  he  was  authorized  by  said  company 
to  carry  firearms  to  protect  said  proper^ 
from  Injury  during  the  nighttime,  and  was 
authorized  to  use  said  firearms  whenever  in 
his  judgment  it  seemed  necessary  or  advis- 
able;  that  on  the  occasion  in  question,  and 
while  Yanetta  was  acting  as  such  night 
watchman  for  tbe  P.  Bannon  Sewer  Pipe 
Company, 'and  while  the  plaintiff  was  "on 
or  near  said  premises,"  be,  with  gross  neg- 
ligence, wrongly  adjudged  that  the  plaintiff 
was  doing,  or  attempting  to  do,  wrong  to  the 
property  of  the  defendant  P.  Bannon  Sewer 
Pipe  Company,  and  with  gross  negligence 
adjudged  it'  was  necessary  to  fire  at  said 
Oscar  Robards,  in  order  to  protect' said  prop- 
erty; and  that  he  did  actually  fire  at  and 
wound  the  plaintiff.  Where  the  master  em- 
ploys a  watchman  and  authorizes  him  to  use 
firearms  in  his  discretion,  we  cannot  hold  as 
a  matter  of  law  that  the  act  of  tbe  watch- 
man in  shooting  a  third  party  who,  at  tbe 
time,  was  only  near  tbe  premises.  Is  con- 
clusive evidence  of  the  fact  that  the  watch- 
man was  not  acting  within  the  scope  of  his 
employment  The  master  cannot  escape  lia- 
bility for  the  acts  of  his  servant  when  be 
has  given  the  servant  authority  to  act  and 
tbe  discretion  when  to  act  and  the  servant 
negligently  acts  at  a  time  when  such  action 
was  not  necessary.  The  statements  of  this 
pleading  may  be  overcome  when  all  tbe  sur- 
rounding facts  and  circumstances  are  made 
known ;  but  taken  by  themselves,  as  we  must 
do  for  the  purposes  of  the  question  before 
us,  they  show  that  ihe  act  of  Yanetta  was 
within  tbe  scope  of  his  employment 

For  the  reasons  given,  the  judgment  Is  re- 
versed and  cause  remanded,  with  directions 
to  overrule  the  demurrer  of  the  P.  Bannon 
Sewer  Pipe  Company  to  the  amended  and 
substituted  petition. 
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LOUISVILLE  &  N.  R.  CO.  t.  KEIFFER. 
(Court  of  Appeals  o£  Kentucky.    Kov.  24.  1908.) 

1.  JiABTEK  AND   SlBVAKT   (§   227*)— iNJUBT  TO 

SEBVANTy-LiABiLiTY— What  Law  Govebnb. 
The  rule  that  the  reciprocal  rights  and  du- 
ties of  the  parties  and  the  defenses  that  may  be 
invoked  to  escape  liability  for  breach  of  duty 
are  governed  by  the  laws  of  the  place  where 
the  tort  occurred  applies  to  the  relation  of  mas- 
ter and  servant,  and  the  question  what  is,  and 
the  effect  of,  contributory  negligence  or  assump- 
tion of  risk,  is  determined  by  the  law  of  toe 
place  where  the  tort  occurred. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  669 ;  Dec  Dig.  §  227.*] 

2.  Masteb  and  Sbbvant  (g  160*)— Injubt  to 
Sebvant— Liability— What  Law  Govebns. 

The  common-law  rule  exempting  a  master 
from  liability  for  injuries  to  his  servant  occa- 
sioned by  a  fellow  servant's  negligence,  pre- 
vailing at  the  place  where  the  injury  occurred 
and  the  cause  of  action  arose,  governs,  though 
the  rule  has  been  changed  by  statute  at  the 
forum. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ^  326;  Dec.  Dig.  {  160.*] 

3.  Masteb  and  Skbvant  (5  86*)— Injubt  to 
Servant— Liability— What  Law  Govebns. 

An  action  brought  in  Kentucky  by  a  citi- 
zen thereof  for  an  injury  received  in  a  sister 
state  while  engaged  in  the  performance  of  his 
duties  as  a  servant  for  defendant,  a  citizen  of 
Kentucky,  is  governed  by  the  laws  of  the  sister 
state. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  137 ;    Dec.  Dig.  §  86.*] 

4.  Masteb  and  Sebtant  (S  137*)— Injuby  to 

iiKRVANT^NEOLIOENCE. 

The  breaking  of  a  knuckle  on  a  double- 
header  train  is  not  actionable  simply  because 
the  train  is  run  as  a  double-header,  and  the  rea- 
son why  it  is  so  run  is  immaterial,  in  an  action 
by  an  employ^  for  injuries. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  274;    Dec.  Dig.  i  137.*] 

5.  Negligence  (8  62*)— "Pboximate  Cause." 

The  "proximate  cause"  of  an  accident  is  the 
Immediate  cause,  or  that  without  which  it  would 
not  have  happened.  It  is  not  the  remote  cause 
or_  the  occasion  of  the  accident,  and,  where  the 
original  wrong  only  becomes  injurious  because 
of  the  intervention  of  some  distinct  wrongful 
act  of  another,  the  injury  is  imputed  to  the  last 
wrong  as  the  proximate  cause. 

[E>d.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  88  76-81 ;   Dec.  Dig.  8  62.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5758-5769;   vol.  8,  p.  7771.] 

6.  Master  and  Sebvant  (|  129*)— Injuby  to 
Sebvant— Negliqence—Pboximatb    Cause. 

A  railroad  engineer  was  injured  by  run- 
ning into  a  train  from  the  rear.  The  train  in 
front  was  run  as  a  double-header  because  of  the 
lieaky  condition  of  one  of  the  engines,  and  as  it 
pulled  out  of  a  station  a  knuckle  broke.  While 
an  emergency  knuckle  was  being  put  on,  the  en- 
gineer ran  into  the  train.  Had  proper  signals 
been  given  him,  he  would  have  stopped  his  train 
before  the  collision,  provided  he  did  not  run  a^ 
an  excessive  speed.  Held,  as  a  matter  of  law, 
that  the  leak^  engine  was  not  the  proximate 
cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  88  261-263;    Dec.  Dig.  8 

7.  Negligence  (S  140*)— Proximate  Cause- 
Question  fob  JUBY—kjUESTION  FOB  COUBT. 

Where  there  is  room  for  a  difference  of  opin- 


ion between  reasonable  men  as  to  what  is  the 
proximate  cause  of  an  injury,  the  question  is  for 
the  jury ;  but,  where  there  is  no  room  for  a 
difference  of  opinion,  the  question,  where  the 
facts  are  undisputed,  is  for  the  court 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  88  378-381;   Dec.  Dig.  8  140.*] 

8.  Masteb  and  Sebvant  (8  279*)— Injubt  to 

Sebvant— Incompetency  of  Fellow  Sebv- 

ANT8— Evidence. 

A  railroad  engineer  ran  into  a  standing 
train  from  the  rear.  The  flagman  of  the  leading 
train  was  negligent  in  not  starting  back  in  time 
to  flag  the  engineer,  and  the  conductor  was  also 
negligent  in  not  sending  the  fla^nnan  back  in 
time.  Witnesses  testified  that  the  flagman  was, 
in  their  opinion,  not  competent ;  but  they  did 
not  show  in  what  respects  he  was  incompetent, 
or  that  knowledge  of  the  incompetency  had 
been  brought  home  to  the  company.  The  flag- 
man had  stood  his  examination  and  had  been  in 
the  service  of  the  company  for  15  months.  Held. 
as  a  matter  of  law,  'not  to  show  the  incom- 
petency of  the  flagman. 

[E5d.  Note. — For  other  cases  see  Master  and 
Servant,  Cent.  Dig.  §8  973-974;  Dec.  Dig.  f 
279.*] 

Nunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Warren  County. 

"To  be  officially  reported." 

Action  by  L.  J.  KelCfer  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Benjamin  D.  Warfleld  and  Sims,  Du  Boae 
&  Rodes,  for  appellant.  Proctor  &  Herdman, 
Wright  &  McElroy,  and  Greene  &  Van 
Winkle,  for  appellee. 

HOBSON,  J.  L.  J.  Keiffer  was  the  engi- 
neer on  train  111,  which  left  Bowling  Green 
for  the  South  on  August  19,  1904.  The  sec- 
ond and  third  sections  of  train  116  had  left 
Bowling  Green  that  afternoon  several  hours 
before  Kelffer's  train.  One  of  the  sections 
had  a  leaky  engine,  and  by  reason  thereof 
this  section  lost  time.  At  Erin,  Tenn.,  an  or- 
der was  given  these  two  sections  to  consoli- 
date and  riin  as  a  double-header  from  that 
point  to  Paris,  Tenn.  Keiffer  there  received 
an  order  to  follow  train  115  to  Paris;  the 
order  informing  him  of  the  consolidation  of 
the  two  sections,  but  not  Informing  him  why 
it  had  been  done.  Train  115  left  Erin  shortly 
before  12  o'clock  at  night,  and  KeUfer  had  to 
wait  there  until  the  hill  engine  returned  to 
pull  his  train  over  the  hill,  as  well  as  for 
a  passenger  train  which  had  the  right  of 
way.  Train  115  ran  from  Erin  to  Big  Sandy, 
a  distance  of  23  miles,  without  further  trou- 
ble from  the  leaky  engine  after  it  passed 
over  the  hill  near  Erin.  It  stopped  at  Big 
Sandy  to  take  water.  One  of  the  engines 
took  water.  It  then  backed  up  for  the  other 
engine  to  take  water  and  started  out,  but 
as  it  pulled  out  a  knuckle  broke  about  the 
twelfth  car  back  from  the  engine.  There 
were  29  cars  in  the  train.  They  undertook 
to  mend  the  knuckle,  but  could  not  do  it. 
They  then  undertook  to  put  in  an  emergency 


*For  otber  cases  see  lame  topic  and  sectlOQ  NUMBER  la  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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knuckle,  and,  while  they  ifrere  doing  tbls, 
Kelffer's  train  ran  Into  tbem  from  the  rear, 
about  3 -,30  a,  m.  He  bad  left  Erin  about 
2:30  a.  m.,  and,  according  to  the  time  of 
train  115,  It  should  hare  been  at  Paris,  and 
would  have  been  there,  perhaps,  but  for  the 
breaking  of  the  knuckle,  which  bad  delayed 
them  at  Big  Sandy  10  or  15  minutes. 

The  proof  as  to  the  cause  of  the  collision 
Is  conflicting.  The  evidence  for  Kelffer  is,  in 
effect,  that  the  men  on  train  115  gave  him 
no  warning  of  its  presence  on  the  track  until 
he  was  within  a  few  feet  of  it,  and  it  was 
then  too  late  for  him  to  avoid  the  collision. 
The  evidence  for  the  railroad  company  is  to 
the  effect  that  Kelffer  was  running  25  or  30 
miles  an  hour,  when,  under  the  rules,  he 
should  have  been  running  only  12  miles  an 
hour,  and  that  timely  warning  of  the  pres- 
ence of  train  115  on  the  track  was  given  him, 
if  he  had  been  running  at  the  proper  speed. 
The  rules  required  that  train  115  should  send 
a  flagman  back  something  over  a  quarter  of 
a  mile,  and  that  he  should  give  warning  by 
placing  torpedoes  on  the  track,  as  well  as  by 
a  light  This,  it  Is  conceded,  was  not  done. 
The  proof  for  the  railroad  is  that  the  flagman 
went  bade  about  200  yards,  while  Kelffer 
says  he  was  less  than  100  feet  from  the 
back  of  the  train.  By  the  collision,  Kelffer's 
engine  ran  through  both  cabooses,  a  car  load 
of  flour  which  was  standing  In  front  of  them, 
and  knocked  the  end  out  of  the  car  beyond 
the  one  containing  the  flour.  The  engine 
turned  over  and  caught  Kelffer  under  it  He 
was  badly  mashed  and  bruised,  and  brought 
this  action  to  recover  for  his  Injuries.  On  a 
trial  of  the  case  in  the  circuit  court,  he  re- 
covered a  verdict  and  Judgment  for  $25,000, 
and  the  railroad  company  appeals. 

The  action  having  occurred  In  the  state  of 
Tennessee,  the  defendant  pleaded  the  law  of 
that  state  in  bar  of  a  recovery.  By  the  law 
of  Tennessee  the  contributory  negligence  of 
the  Injured  employe  of  a  railroad  company 
bars  his  right  of  recovery,  where  It  is  either 
the  proximate  cause  of  the  accident  or  di- 
rectly and  materially  contributes  thereto.  On 
the  other  hand,  if  the  negligence  of  the  in- 
jured servant  was  neither  the  proximate 
cause  of  the  accident,  nor  directly  or  mate- 
rially contributed  thereto,  but  only  indirect- 
ly and  remotely  contributed  to  bring  about 
the  accident  such  negligence  would  not  bar 
a  recovery,  but  would  only  mitigate  the  dam- 
ages. By  the  law  of  Tennessee,  also,  the  men 
on  one  train  In  the  service  of  the  railroad  are 
fellow  servants  of  the  men  on  another  train, 
nnd  no  recovery  can  be  had  by  one  for  an  In- 
jury due  to  the  negligence  of  the  other.  This 
was  so  declared  by  the  Supreme  Court  of 
Tennessee  in  L.  &  N.  R.  R.  Co.  v.  Dillard, 
114  Tenn.  240,  86  S.  W.  313,  69  L.  R.  A.  748, 
108  Am.  St  Rep.  804,  and,  although  that  case 
was  decided  after  this  Injury  occurred,  it 
merely  declared  the  law;  the  court  simply 
holding  that  the  law  as  thus  declared  had 
always    been    the   law    of   Tennessee,    there 


being  no  statute  governing  the  question.  As 
to  what  is  the  law  in  Tennessee  there  is  oo 
conflict  in  the  evidence ;  the  witnesses  intro- 
duced both  by  the  plaintiff  and  the  defendant 
agreeing  as  to  what  the  law  is  in  that  state 

But  it  Is  insisted  that,  as  the  railroad 
company  is  a  citizen  of  Kentucky,  and  as 
Kelffer  is  also  a  citizen  of  Kentucky,  tlw 
courts  of  this  state  should  administer  its 
own  laws  as  between  its  own  citizens.  It  is 
not  material  where  the  parties  reside.  When 
the  Injury  waa  done  In  Tennessee,  a  cause  of 
action  arose  there.  The  rights  of  the  par- 
ties as  they  then  were  cannot  be  affected  b; 
the  fact  that  the  suit  was  not  brought  there, 
but  in  thle  state,  for  the  courts  of  this  state. 
simply  enforce  the  cause  of  action  which 
plaintiff  has.  In  2  Wharton  on  the  Conflict 
of  Lawa,  I  478b,  the  rule  Is  thus  stated: 
"The  reciprocal  rights  and  duties  of  the  par- 
ties and  the  defenses  that  may  be  invoked  to 
escape  liability  for  a  breach  of  duty  are 
governed  by  the  law  of  the  place  where  the 
tort  occurred,  rather  than  by  the  law  of  the 
forum.  This  principle  has  been  applied,  in- 
ter alia,  to  the  reciprocal  rights  and  duties  of 
master  and  servant  and  of  carrier  and  pas- 
senger. So  the  question  as  to  what  consti- 
tutes, and  the  effect  of,  contributory  ne^- 
gence,  or  assumption  of  risk,  to  defeat  or 
limit  the  right  of  action  for  the  negligent  kill- 
ing or  Injury  of  a  person.  Is  to  be  determhied 
by  the  law  of  the  place  where  the  tort  oe- 
cnrred,  and  not  by  the  law  of  the  formn. 
And  the  common-law  rule  exempting  the  mas- 
ter from  liability  for  injuries  to  his  servant 
by  a  fellow  servant's  negligence,  prevailing  at 
the  place  where  the  injury  occurred  and  the 
cause  of  action  arose,  will  govern,  although 
the  rule  has  beeh  changed  by  statute  at  the 
forum."  See,  also,  Cooley  on  Torts  (2d  Ed) 
p.  552;  I,  C.  R.  B.  Co.  v.  Jordan,  117  Ky. 
512,  78  S.  W.  428;  L.  &  N.  R,  R.  Oo.  v.  Mel- 
ton, 105  S.  W.  366,  32  Ky.  Law  Rep.  51,  and 
the  cases  cited.  This  court  has  in  a  number 
of  cases  enforced  liability  on  the  part  of  the 
master  under  the  laws  of  a  foreign  state, 
although  by  the  laws  of  this  state  no  right 
of  action  existed,  upon  the  ground  that  if 
the  act  was  actionable  where  it  occurred.  It 
was  actionable  everywhere,  Hanifestly  the 
converse  of  the  doctrine  must  be  true,  and, 
if  the  act  was  not  actionable  under  the  com- 
mon law  of  the  state  where  it  occurred,  it 
is  not  actionable  anywhere.  The  rule  mast 
be  the  same  both  for  the  plaintiff  and  the 
defendant,  and  It  is  immaterial  whether  the 
parties  live  in  this  state  or  elsewhere.  The 
residence  of  the  party  in  no  wise  affects 
the  cause  of  action. 

Keiffer,  as  ground  for  recovery,  insists 
that  the  leaky  engine  was  the  proximate 
cause  of  his  injury,  and  tliat,  the  masta 
having  furnished  an  engine  which  was  not 
reasonably  safe,  he  may  recover.  He  also  in- 
sists that  Veazle,  the  flagman  of  train  11.1 
was  incompetent,  and  that  he  may  recover 
for  the  incompetency  of  Veazle.  although  be 
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may  not  recover  tor  his  negligence.  The  cir- 
cuit court  did  not  submit  the  latter  question 
to  tbe  Jury,  bat  he  submitted  the  case  to 
them  on  the  question  whether  the  leaky  en- 
gine was  the  proximate  cause  of  Keiffer's  In- 
Jury.  The  defendant  insists  that  he  should 
have  instructed  the  jury  peremptorily  to  find 
for  it,  and  this  is  the  only  question  we  find  It 
necessary  to  consider. 

It  is  manifest  from  the  proof  that  the  leaky 
engine  gave  no  trouble  after  the  train  passed 
over  the  hill  near  Eirln,  an  hour  or  more 
before  the  Injury.  It  is  also  manifest  from 
the  proof  that  train  IIS  would  not  have  beoi 
at  Big  Sandy  when  Keiffer  got  there  but 
for  the  breaking  of  the  knut&Ie.  It  is  fnr- 
tber  manifest  from  the  proof  that,  after  all 
this  had  occurred.  If  train  115  had  given  the 
signals  aa  required  by  the  rules,  Keiffer's 
train  would  have  been  stopped  before  any 
Injnry  was  done.  If  the  defendant's  proof 
is  true,  ample  notice  of  the  presence  of  train 
115  on  the  track  was  given  to  Keiffer,  and 
the  accident  was  due  either  to  his  not  heed- 
ing the  signals,  or  not  seeing  them  In  time, 
or  his  running  Into  the  station  at  a  speed 
forbidden  by  the  rules,  while  the  proof  for 
blm  shows  that  he  was  complying  with  the 
i-ulcs,  and  that  the  signals  were  not  given  in 
time.  However  this  may  be,  the  proximate 
cause  of  the  injury  was  not  the  leaky  engine, 
nor  even  the  breaking  of  the  knuckle,  bat  it 
-was  either  the  failure  of  the  men  on  train 
115  to  give  proper  signals,  or  the  failure  of 
Kelfltt  to  obey  the  signals.  The  accident 
could  not  possibly  have  occurred  If  Keiffer 
bad  been  rimning  at  the  speed  required  by 
the  rules  and  the  signals  had  been  givai  as 
required  by  them,  for  manifestly  Keiffer 
could  have  stopped  his  train  In  this  event 
long  before  be  reached  the  other  train.  It  is 
said  that  the  leaky  engine  was  the  proximate 
cause  of  the  knuckle  breaking,  as  but  for  the 
leaky  engine  the  train  would  not  have  been 
doubled  into  one  section,  and,  perhaps,  the 
knackle  would  not  have  broken  but  for  the 
weight  of  all  the  cars.  No  negligence  on  the 
part  of  tbe  defendant  is  shown  In  regard  to 
the  breaking  of  the  knuckle.  Double-headers 
are  ran  on  all  railroads,  the  breaking  of  a 
knuckle  on  a  double-header  train  is  not  ac- 
tionable, simply  because  the  train  is  nm 
as  a  double-header,  and  the  reason  why  it  is 
so  run  is  immaterial.  The  defendant  having 
the  right  to  run  a  double-header  train,  its 
reasons  for  exercising  its  right  can  furnish 
no  cause  of  action.  But  aside  from  this,  as 
we  have  said,  the  proximate  cause  of  this 
accident  was  either  the  failure  to  give  Keif- 
fer the  proper  signals,  or  his  fallare  to  ob- 
serve them  and  run  at  a  proper  speed.  The 
proximate  cause  of  an  accident  is  the  Im- 
mediate cause,  or  that  without  which  it 
wonid  not  have  happened.  It  is  not  the  re- 
mote cause  of  the  accident,  or  the  occasion 
of  It  In  Oooley  on  Torts,  {  70,  the  rule  la 
tbus  stated:  "If  the  original  wrong  only  be- 
comes Injurious  in  consequence  of  the  inter- 


vention of  some  distinct  wrongful  act  or 
omission  of  another,  the  Injury  shall  be 
imputed  to  the  last  wrong  as  the  proximate 
cause,  and  not  to  that  which  was  more  re- 
mote." See,  also,  Thompson  on  Negligence,  { 
47;  Shearman  and  Redfield  on  Negligence, 
t  81;  Setter's  Adm'r  v.  City  of  Maysvllle,  114 
Ky.  60,  69  S.  W.  1074.  It  is  also  true  that, 
where  there  Is  room  for  a  difference  of  opin- 
ion between  reasonable  men  as  to  what  is 
tbe  proximate  cause  of  an  injury,  tbe  ques- 
tion is  for  the  jury ;  but  where  there  is  no 
room  for  difference  of  'opinion,  under  tbe 
rules  of  law,  the  question,  where  the  facts 
are  undisputed,  is  one  of  law  for  tbe  court. 
As  a  matter  of  law,  it  must  be  held  here  that 
the  leaky  engine  was  not  the  proximate 
cause  of  Keiffer's  injury,  for  manifestly,  if 
train  115  had  stopped  as  it  did  because  of 
a  flood  in  front  of  it,  and  train  111  bad  run 
into  It  because  by  negligence  either  proper 
signals  were  not  given  it,  or  those  given  were 
not  heeded,  the  flood  in  front  would  not  have 
been  the  proximate  cause  of  the  collision. 

It  remains  to  consider  whether  the  case 
should  have  been  submitted  to  the  Jury  on 
the  Incompetency  of  Veazle,  tbe  flagman. 
The  plaintiff  Introduced  several  witnesses, 
who  testified  that  they  had  run  with  Veazle 
and  had  seen  him  at  work,  and  that  In  their 
opinion  he  was  not  competent;  but  none  of 
them  showed  in  what  respect^  he  was  incom- 
petent, or  that  knowledge  of  bis  incompetency 
had  been  in  any  way  brought  home  to  the 
master,  or  that  any  complaint  bad  been  made 
of  him  which  would  put  the  master  on  no- 
tice of  his  Incompetency.  It  was  shown  that 
he  had  stood  the  examinations  and  had  been 
in  tbe  service  of  the  railroad  as  a  brakeman 
for  some  15  months.  The  thing  that  he  was 
required  to  do  was  to  go  back  behind  his 
train  a  certain  distance  and  there  flag  train 
111.  V?tiat  actually  happened,  according  to 
all  the  proof,  was  that  he  did  not  start  back 
until  they  heard  train  111  coming,  and,  be- 
fore he  had  gotten  half  as  far  back  as  be 
should  have  been,  according  to  his  own  evi- 
dence, train  111  passed  him.  Any  man  can 
walk  down  a  railroad  track.  Any  man  can 
carry  a  lantern,  or  put  a  torpedo  on  the 
track,  or  light  a  fuse.  The  trouble  with 
VeasEle  was  that  he  did  not  start  back  in 
time.  His  failure  to  start  back  in  time  was 
due  to  his  negligence  in  discharging  his  duty. 
The  conductor  was  also  negligent,  for  he  was 
with  the  flagman  and  should  have  sent  him 
back.  To  submit  tbe  case  to  the  Jury  on 
these  facts,  on  the  question  of  Veazle's  In- 
competency, would  be  to  shut  our  eyes  to  the 
truth,  and  to  call  negligence  Incompetency. 
That  the  train  crew  of  115  were  negligent 
Is  conceded  in  the  evidence.  There  was  neg- 
ligence on  the  part  of  the  conductor  in  not 
sending  his  flagman  out,  and  there  was  neg- 
ligence on  the  part  of  the  flagman  in  not  go- 
ing out.  There  was  no  proof  in  the  record 
that  Veazle  was  not  thoroughly  competent 
to  do  everything  he  was  required  to  do  undei 
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tbe  rules  at  the  time.  He  knew  what  he 
ought  to  do  as  well  as  any  one,  but  he  simp- 
ly neglected  his  duty. 

On  the  whole  case,  we  conclude  that  tbe 
court  should  bare  Instructed  tbe  jury  per- 
emptorily to  find  for  tbe  defendant.  This 
conclusion  makes  It  unnecessary  for  us  to 
consider  the  other  questions  discussed  by 
counsel. 

Judgment  reversed,  and  cause  remanded 
(or  further  proceedings  consistent  herewith. 


NUNN,  J.,  dissents, 
ting. 


SETTLE,  J.,  not  slt- 


JONES   et  al.   t.  GATLIFP  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  12, 1908.) 

1.  Witnesses  (5  144*)— Competenct— Tbans- 
ACTiON  WITH  Decedent. 

A  grantor,  seeking  to  cancel  bis  deed,  can- 
not testify  to  anytliing  tliat  took  place  between 
him  and  tlie  grantee,  since  deceased. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  $  633 ;   Dec.  Dig.  §  144.*] 

2.  Deeds  (S  17*)— Considebation. 

A  deed  of  land,  given  in  settlement  of  a 
claim  of  title  to  a  greater  tract,  has  a  sufficient 
consideration,  thougli  the  claim  prove  not  as 
good  as  supposed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  26,  27,  31 ;    Dec.  Dig.  $  17.*] 

3.  Champerty  and  Maintenance  (8  7*)  — 
Deed  of  Land  in  Possession  of  Third 
Pebson. 

A  deed  is  void,  under  the  champerty  stat- 
ute, to  the  extent  only  of  land  inclosed  and  oc- 
cupied by  a  third  person,  who  had  settled  there 
as  a  mere  intruder,  so  that  his  xrassession  was 
limited  to  his  close. 

[Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Cent.  Dig.  |  54;    Dec.  Dig. 

Appeal  from  Circuit  Court,  Whitley 
County.  • 

"Not  to  be  officially  reported." 

Suit  by  John  L.  Jones  and  others  against 
A.  Gatllff  and  another.  From  the  Judgment, 
plaintiffs  appeal.  Reversed  and  remanded, 
with  directions. 

L.  L.  Peace  and  R.  L.  Pope,  for  appellants. 
E.  L.  Stephens,  for  appellees. 

HOBSON,  J.  On  May  12,  1902,  Dr.  A. 
Gatlltr,  wbo  owned  a  large  body  of  land  In 
Whitley  county,  under  what  Is  known  as 
tbe  "Clapp  patent,"  dated  in  1872,  conveyed 
by  special  warranty  deed  to  P.  M.  Jones,  In 
consideration  of  $1,  and  the  further  consid- 
eration that  Jones  relinquished  ali  his  right 
to  what  was  known  as  the  "John  Bryant 
survey,"  tbe  following  tract  of  land,  as  de- 
Bcrlt)ed  in  the  deed:  "A  certain  parcel  of 
land  on  Poplar  creek,  Whitley  county,  Ky., 
beginning  on  white  oak  near  the  William 
Jones  original  line  on  the  south  side  of  the 
mountain  on  Poplar  creek ;  thence  With  said 
Jones  line  to  a  white  oak  a  corner  of  the 
John    Bryant    survey    thence    leaving    said 


William  Jones  line  ruimlng  up  said  ridge 
with  Bryants  line  to  the  top  of  said  ridge 
to  a  maple  and  chestnut  thence  leaving  said 
line  and  running  to  a  N.  R  direction  to  the 
top  of  a  mountain  to  a  stake;  thence  with 
the  top  of  said  mountain  to  Maine  and  Jones 
line  thence  with  same  to  the  beginning  so  as 
not  to  convey  any  part  of  the  G.  W.  Jones 
survey.  This  deed  also  contains  a  one-balf 
interest  In  and  to  a  survey  of  land  lying  on 
the  north  side  of  the  Pine  Mountain  known 
as  the  William  Jones  survey  adjoining  tbe 
land  of  F.  M.  Jones.  G.  W.  Jones,  A.  Gatllff. 
and  others  containing  about  35  acres  more 
or  less."  On  September  1,  1903,  Dr.  GatlifT 
conveyed  by  a  like  deed  to  George  Jones  a 
tract  adjoining  his  home  farm,  containing 
95  acres;  also  a  tract  containing  100  acres 
near  the  top  of  Pine  Mountain.  On  July  13, 
1905,  Frank  Jones  having  died,  bis  widow 
and  children  executed  to  Dr.  Gatllff  a  title 
bond,  by  which  they  sold  to  him  for  $10  an 
acre  the  tract  of  land  deeded  to  Frank  Jonea, 
he  paying  at  tbe  time  $100  cash,  and  agree- 
ing to  pay  the  balance  when  the  quantity  of 
the  land  was  ascertained  by  a  survey.  On 
June  28,  1906,  they  brought  this  suit  against 
Dr.  Gatllff  for  the  specific  performance  of 
the  contract  of  purchase,  making  also  John 
F.  Jones  a  defendant  to  the  action,  and  al- 
leging that  John  F.  Jones  was  asserting  some 
kind  of  claim  to  tbe  land  without  right 
George  Jones,  the  father  of  John  F.  Jones, 
filed  his  petition  in  the  action,  whidi  was 
taken  as  his  answer.  In  which  he  alleged 
that  be  owned  about  50  acres  of  the  land  re- 
ferred to.  John  F.  Jones  filed  an  answer. 
In  which  he  pleaded  that  he,  and  those  un- 
der whom  he  claimed,  had  been  in  the  ad- 
verse possession  of  tbe  land  for  more  than 
15  years.  Dr.  Gatllff  filed  an  answer,  in 
which  he  charged  that  Frank  Jones  had  ob- 
tained the  deed  from  him  for  the  land  by 
fraud,  and  he  prayed  that  tbe  deed  be  can- 
celed. Replies  were  filed  to  these  pleadings 
and  the  issues  made  up.  Proof  was  taken, 
and  on  final  hearing  the  circuit  court  can- 
celed the  deed  which  Dr.  Gatllff  bad  made 
to  Frank  Jones,  and  dismissed  the  plahi- 
tlffs'  petition.  From  this  judgment  they  ap- 
peal. 

The  essential  facta  of  the  case  are  about 
these:  Frank  and  George  Jones  were  broth- 
ers. They  each  claimed  some  land  within 
tbe  Clapp  patent;  and,  after  Dr.  Gatllff  be- 
came the  owner  of  that  patent,  he  undertook 
to  make  a  settlement  with  both  of  them  to 
avoid  any  litigation,  and  in  this  settlement 
the  two  deeds  above  referred  to  were  made, 
tbe  first  being  made  to  Frank  Jones,  and  the 
second  to  George  Jones  something  over  a 
year  afterwards.  Dr.  Gatllff  was  not  person- 
ally acquainted  with  the  boundary  of  the 
land  which  each  of  these  mm  claimed,  and 
he  did  not  go  upon  it  When  this  controvert 
sy  arose  be  found  out  that  a  part  of  the 


•For  otber  cases  see  sume  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  dato,  &  Reporter  Indexes 
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land  which  he  bad  deeded  to  Frank  Jones 
was  also  embraced  In  the  deed  to  George 
Jones.  In  the  meantime  he  bad  bought  the 
George  Jones  land  under  a  contract  similar 
to  that  which  be  had  made  with  the  heirs  of 
Frank  Jones.  So  really  the  question  here  is 
between  the  two  Joneses.  If  Dr.  Gatllff  pays 
Frank  Jones'  people  for  the-  land,  be  will 
not  have  to  pay  George  Jones  for  It  The 
main  question,  therefore,  Is,  Shall  George 
Jones  or  the  heirs  of  Frank  Jones  get  the 
money  for  this  land?  As  Dr.  GatlifT  made 
to  each  of  them  a  special  warranty  deed,  he 
Is  not  responsible  to  either  of  them  if  his 
title  falls;  and,  if  be  had  no  title,  at  the 
time  he  made  tbe  deed  to  George  Jones,  to 
any  part  of  tbe  land  because  he  had  previ- 
ously conveyed  it  to  Frank  Jones,  George 
Jones  will  simply  lose  this  much  of  tbe  land 
by  a  paramount  title,  against  which  Dr.  Gat- 
llff did  not  warrant  The  two  Joneses  lived 
near  by  each  other.  There  was  no  dispute 
between  them  as  long  as  Frank  lived,  and 
none  after  his  dea(h  until  the  land  was  sold, 
and  the  question  who  was  to  get  tbe  pur- 
chase money  .came  up.  Dr.  Gatllff  seems  to 
have  acted  in  entire  good  faith  throughout 
the  transaction.  His  side  of  tbe  case  Is  this: 
Frank  Jones  claimed  the  Bartley  survey,  and 
he  made  the  deed  to  Frank  Jones  in  settle- 
ment of  this  claim.  George  Jones  claimed 
the  Peace  entry,  and  when  this  controversy 
arose,  it  developed  that  tbe  Peace  entry  and 
tbe  Bartley  survey  covered  the  same  land; 
Peace  having  moved  in  after  Bartley  went 
out  But  we  do  not  find  any  evidence  to 
warrant  tbe  cancellation  of  the  deed  which 
Dr.  Gatllff  made  Frank  Jones.  Dr.  Gatllff 
cannot  testify  as  to  anything  that  took 
place  between  him  and  Frank  Jones,  and  all 
of  bis  testimony  must  be  excluded.  The  oth- 
er testimony  shows  that  Frank  Jones  was 
claiming  the  Bartley  survey,  and  that  it 
was  agreed  between  Dr.  Gatliff  and  Jones 
that  two  men,  agreed  upon  by  them,  should 
SO  upon  the  land  and  lay  off  to  Jones  what 
land  be  was  entitled  to.  These  two  men  did 
go  out  upon  the  land,  and  after  they  had 
laid  off  to  Jones  tbe  boundary,  which  he 
finally  agreed  to  take,  the  deed  was  drawn 
and  signed  by  Dr.  Gatliff.  There  was  some 
consideration  for  this  deed,  and  upon  the 
whole  record  we  are  satisfied  that  Dr.  Gat- 
liff made  the  deed  because  he  then  believed 
It  was  cheaper  to  settle  In  that  way  than 
to  litigate  with  Jones.  The  two  men,  who 
went  out  upon  tbe  land,  do  not  show  that 
any  misrepresentation  was  made,  and)  after 
their  settlement  was  carried  into  a  deed.  It 
Is  too  late  to  assail  the  deed.  Frank  and 
George  Jones  claimed  under  tbe  same  entry, 
but  under  different  men.    It  is  not  material 


now  which  of  them  had  the  better  title,  or 
whether  either  bad  any  title.  If  their  title 
had  been  known  to  be  perfect  no  settlement 
would  have  been  made.  It  was  the  doubt 
as  to  the  title  that  Induced  the  settlement 
The  evidence  Is  clear  that  the  two  men  who 
made  It  made  no  effort  to  learn  if  Frank 
Jones'  title  was  valid.  Their  sole  effort  was 
to  lay  off  to  him  a  boundary  he  would  accept, 
and  release  all  further  claim  to  the  land. 
Their  aim  was  to  settle  his  claims,  and  this 
they  did.  This  settlement  cannot  now  be  dis- 
turbed on  the  ground  that  this  claim  was 
not  as  good  as  It  was  supposed  to  be.  While 
the  testimony  of  the  two  men  who  laid  off 
tbe  land  to  Frank  Jones  varies  one  from 
tbe  other  In  some  details,  we  think  it  is 
clear  from  both  that  they  made  the  settle' 
ment  with  Frank  Jones,  and  that  Dr.  Gatliff 
simply  made  tbe  deed  according  to  the 
writing  they  drew  up.  John  Jones  was  then 
living  on  the  land  he  claims,  and  this  one 
of  them  knew,  and  also  knew  of  the  claim 
.  of  George  Jones.  Frank  Jones  is  now  dead, 
and  the  transaction,  not  having  been  as- 
sailed in  his  lifetime,  cannot  now  l>e  dis- 
turbed on  the  proof  offered. 

At  the  time  this  deed  was  made,  John  F. 
Jones,  holding  under  his  father,  George 
Jones,  had  actual  possession  of  about  19 
acres  of  the  land  embraced  in  it  He  was 
living  in  the  old  Bartley  or  Peace  house,  and 
had  b^n  living  there  about  7  years,  but 
previous  to  his  entry  the  place  had  been 
vacant  for  something  over  15  years.  The 
fences  had  rotted,  the  chimney  to  the  house 
had  fallen  in,  and  the  doors  were  off  when 
he  entered.  No  title  was  shown  by  adverse 
possession  to  the  land,  but  to  the  extent  of 
the  19  acres  which  he  actually  held  the  deed 
from  Dr.  Gatliff  to  Frank  Jones  was  void 
under  the  champerty  statute;  but  in  other 
respects  that  deed  is  valid,  and  as  to  tbex 
remainder  of  tbe  land  covered  by  It,  tbe 
title  of  Frank  Jones  is  superior  to  tbe  title 
of  George  Jones.  On  the  return  of  the  case 
to  the  circuit  court  the  court  will  ascertain 
tbe  quantity  of  land  embraced  in  tbe  deed 
from  Dr.  Gatliff  to  Frank  Jones  after  ex- 
cluding that  part  of  the  tract  which  John 
F.  Jones  had  inclosed  and  was  occupying: 
He  bad  settled  there  as  a  mere  Intruder. 
His  possession  was  limited  to  his  close,  and 
to  this  extent  only  was  Frank  Jones'  deed 
champertous.  John"  P.  Jones  was  living 
there  when  the  title  bond  here  sued  on  was 
executed,  as  was  then  well  known  to  the 
parties,  and  Justice  will  be  done  by  enforo- 
ing  the  contract  as  to  the  remainder  of  the 
tract. 

Judgment  reversed,  and  cause  remanded 
for  a  judgment  as  above  Indicated. 
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CENTRAL  KENTUCKT  TRACTION  CO.  v. 
CHAPMAN. 

(Court  of  Appeals  of  Kentucky.    Not.  12,  1908.) 

1.  GaBBIEBS    (J    303*)— INJUBT    TO    PAeSENGEB 
AXIGHTING  FBOU  STBEBTT  CAB— DUTT  OF  EU- 

plot£s. 

If  the  place  where  a  street  car  stopped,  the 
crossing  of  a  steam  railroad,  was  a  regular 
Etopping  place  for  passengers,  or  where  passen- 
gers, with  the  knowledge  of  the  carrier,  were  in 
the  habit  of  entering  or  leaving  its  cars,  it  was 
the  duty  of  the  employes  in  charge,  before 
starting,  to  ascertain  whether  passengers  desir- 
ing to  leave  the  car  had  done  so  ;  but,  if  it  was 
not  such  a  place,  and  the  stop  was  merely  to 
look  out  for  any  steam  train,  then  those  in 
charge  of  the  street  car  had  no  reason  to  sup- 
pose that  a  passenger  would  attempt  to  leave  at 
that  point,  and  unless  they  knew  a  passenger 
was  so  attempting  to  do,  they  were  not  negli- 
gent in  starting  without  seeing  whether  she  had 
alighted,  and  this,  though  she  had,  when  get- 
ting on,  notified  the  conductor  that  she  wished 
to  get  off  at  the  street  next  before  the  railroad 
crossing,  and  the  car  had  not  st(^ped  there. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §  1228V4  ;    Dec.  Dig.  S  303.*] 

2.  Gabbiebs  (§  321*)  —  Stabting  up  Stbeet 
Cab— Looking  fob  Pabsengebs  Aligutiitg 

— iNSTBnCTIONS. 

The  addition  to  a  proper  instruction  as  to 
the  duty  of  persons  in  charge  of  a  street  car 
relative  to  seeing,  before  starting  up  the  car. 
whether  a  passenger  was  alighting,  where  the 
stop  was  merely  to  see  whether  a  steam  train 
was  coming,  and  not  at  a  place  for  passengers 
to  get  on  or  off;  tlmt  if  those  in  charge  could 
with  ordinary  care  have  known  of  the  passen- 
ger's purpose  to  alight,  they  were  bound  to  look 
out  for  her  safety,  as  well  as  if  they  knew  of 
her  purpose — is  error,  in  placing  substantially 
the  same  duty  on  the  carrier  at  such  a  place  as 
at  one  where  passengers  had  the  right  to  alight. 
[EM.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  i  1332 ;   Dec.  Dig.  f  321.»] 

3.  Damages  (5  159*)— Pebsonal  Ikjuby— Loss 
of  Time — Pleading. 

Loss   of    time    from    personal    injury    is    a 
special  damage,  which  must  be  specially  plead- 
ed, that  it  may  be  recovered. 
'    [Ed.   Note. — For   other    cases,    see    Damages, 
Cent.  Dig.  §  443 ;    Dec.  Dig.  {  159.*] 

4.  Damages  (8  159*)— Pebsonal  Injubt— Peb- 

MANENT  IkPAIBMBNT  OF  EABNINQ  CAPACITY 

— Pleading. 

While  permanent  impairment  of  earning 
capacity  from  personal  injury  is  an  element  of 
general  damages,  it  ought  to  be  pleaded,  if  re- 
covery for  it  is  sought 

[E5d.  Note.— For  other  cases,  see  Damages, 
Cent.  EHg.  }  443;   Dec.  Dig.  {  158.*] 

6.  Damages  (8  143*)  —  Special  Damages  — 

Pleading. 

The  allegation  of  the  petition  that  plaintiff 
was  confined  to  her  room  for  some  time  by  rea- 
son of  her  injury,  if  not  clearly  referable  to  th^ 
nature  and  extent  of  the  injury,  rather  than 
as  asi^erting  a  claim  to  special  damages  from 
the  injury,  at  least  contains  an  ambiguity,  which 
should  be  resolved  against  the  pleader. 

[Bid.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  i  410;    Dec.  Dig.  {  143.*] 

Appeal  from  Circuit  Court,  Woodford 
County. 

"To  be  officially  reported." 

Action  by  Georgia  A.  Chapman  against  the 
Central  Kentucky  Traction  Company.    Judg- 


ment for  plaintiff.    Defendant  appeals.    Re- 
versed and  remanded  for  new  trial. 

Stoll  &  Bush,  Wallace  &  Harris,  Morton. 
Webb  &  Wilson,  and  W.  O.  Davis,  for  appel- 
lant Field  McLeod,  H.  A.  Sbobertta,  and  B. 
B.  Franklin,  for  appellee. 

O'REAR,  C.  3.  Mrs.  Chapman  was  a  pas- 
senger on  one  of  appellant's  electric  inter- 
urban  cars  from  Versailles  to  Lexington,  this 
state.  The  cars  made  stops  at  certain  sta- 
tions along  the  line  to  receive  and  discharge 
passengers,  and  it  is  said  also  stops  at  street 
corners  along  the  route  in  the  city  of  Lex- 
ington for  that  purpose.  Its  terminas  then  be- 
ing at  "Center'  on  Main  street  Appellant's 
conductor  in  charge  of  the  car  on  which  ap- 
pellee was  a  passenger  was  notified  when  she 
got  on  that  the  wished  to  leave  the  car  at 
High  street  In  Lexington.  The  car  failed  to 
stop  at  High  street  crossing,  but  proceeded 
to  the  next  street,  which  is  Water  street. 
The  lines  of  the  steam  railroad,  the  Louis- 
ville &  Nashville  and  Chesapeake  &,  Ohio,  run 
along  the  latter  street,  and  at  right  angles 
with  Broadway,  along  which  appellant's  cars 
run.  The  car  on  this  occasion  stopped  at  the 
edge  of  Water  street,  it  is  claimed  by  appel- 
lant, to  enable  the  conductor  to  go  ahead  on- 
to the  L.  &  N.  tracks  to  see  whether  there 
was  a  free  and  safe  passage  across  for  his 
car.  When  the  car  made  this  stop,  appellee 
attempted  to  alight  from  It.  The  car  was 
then  started  upon  the  signal  of  the  conductor 
that  the  track  was  clear,  when  appellee  was 
thrown  heavily  to  the  ground,  and  sustained 
an  Injury  to  her  knee.  She  recovered  a  sub- 
stantial verdict  for  damages  In  this  action. 

It  Is  contended  by  appellant  that  the  stop 
at  Water  street  was  solely  a  safety  stop,  and 
not  for  the  purpose  of  allowing  passengers  to 
get  off  or  on  the  car;  that  it  was  not  a 
regular  passenger  stop,  and  that  its  servants 
in  charge  of  the  car  did  not  know  of  appel- 
lee's Intention  to  leave  the  car  at  that  point ; 
that,  therefore,  they  were  not  charged  with 
the  duty  to  look  out  for  her  safety  in  alight- 
ing until  they  knew  in  any  event  that  she 
Intended  then  to  do  so.  On  the  other  band. 
it  Is  argued  that  appellant  was  notified  of 
appellee's  desire  to  get  off  at  High  street; 
and,  having  carried  her  beyond  her  destina- 
tion, it  must  have  known  that  she  wonid 
probably  want  to  leave  the  car  at  the  next 
stop.  However,  this  Is  not  an  action  for  dam- 
ages for  canning  the  passenger  beyond  her 
destination.  It  is  solely  for  her  personal  in- 
Jury  n^ligently  inflicted  by  appellant  Hav- 
ing been  wrongfully  carried  beyond  her  des- 
tination, she  was  rightfully  on  the  car,  and 
therefore  entitled  to  all  the  care  and  protec- 
tion due  a  passenger.  If  Water  street  was  a 
regular  passenger  stop,  or  if  passengers  were 
in  the  habit  of  entering  or  leaving  appellant's 
cars  at  that  point  with  Its  knowledge,  then 


*For  other  caaet  ■••  aame  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  data.  *  Reporter  IndezM 


Digitized  by  VjOOQlC 


Ky.) 


CITIZENS'  LIFE  INS.  00.  v.  RILEY. 


439 


It  must  be  beld  to  have  anticipated  that  ap- 
pellee, or  any  other  passenger,  might  elect  to 
leave  the  car  there  on  this  occasion,  and  in 
that  erent  must  have  used  the  utmost  of 
cnre  for  their  safety  in  alighting  from  the 
car.  If,  however.  Water  street  was  not  a 
regular  or  accustomed  passenger  stop,  ap- 
pellant was  not  bound  to  anticipate  tliat  ap- 
pellee would  attempt  to  leave  the  car  there, 
although  she  had  been  carried  beyond  her 
destination.  As  to  whether  Water  street 
was  a  regular  or  accustomed  passenger  stop 
vras  disputed  in  the  evidence.  The  primary 
questions  for  the  jury  then  were,  first,  was 
Water  street  a  regular  stopping  place  for  pas- 
sengers, or  where  passengers,  with  knowledge 
of  the  company,  were  in  the  habit  of  enter- 
ing or  leaving  the  cars?  If  it  was,  then  ap- 
pellant's servants  In  charge  of  the  car  were 
charged  with  the  duty  of  looking  out  for  the 
safety  of  passengers  attempting  to  alight 
there  when  the  car  stopped,  and  before  start- 
ing should  have  ascertained  whether  passen- 
gers desiring  to  leave  the  car  had  done  so. 
This  phase  of  the  question  was  fairly  sub- 
mitted to  the  Jury  in  the  first  instruction 
given.  The  second  question  was,  if  Water 
street  was  not  a  regular  or  accustomed  pas- 
senger stop,  but  was  for  purely  precautionary 
purposes,  then  those  in  charge  of  the  car  had 
no  reason  to  suppose  that  passengers  would 
attempt  to  leave  It  at  that  point;  and,  un- 
less they  actually  knew  then  that  appellee 
was  so  attempting  to  do,  they  were  not  negli- 
gent in  starting  the  car  without  ascertaining 
whether  she  had  alighted. 

In  the  second  instruction,  which  was  doubt- 
less framed  to  present  the  second  phase  of 
the  case,  the  idea  just  expressed  was  submit- 
ted, but  with  the  addition  that  if  those  in 
charge  of  the  car  could,  with  ordinary  care, 
have  known  of  appellee's  purpose,  they  were 
bound  to  a  duty  to  look  out  for  her  safety 
as  well  as  If  they  in  fact  knew  of  it  This 
we  think  was  an  erroneous  conception  of  the 
carrier's  duty.  It  placed  it  on  substantially 
the  same  footing  as  to  looking  out  for  its  pas- 
sengers at  places  where  tuey  had  not  the 
right  to  leave  Its  cars,  and  therefore  were 
not  expected  to  attempt  to  do  so,  as  where 
they  had  such  right.  If  a  passenger  is  wrong- 
fully carried  beyond  his  destination,  it  does 
not  Impose  a  duty  on  the  carrier  to  provide  a 
safe  place  for  him  to  alight  the  first  time  the 
car  stops,  but  must  carry  him  safely  back  to 
bis  station,  or  safely  to  its  next  regular  stop- 
ping place,  unless  by  agreement  with  the  pas- 
senger a  special  stop  for  his  convenience  is 
made  In  lieu  of  either  of  tlie  others. 

The  petition  charged  a  certain  Injury,  de- 
scribing it  as  painful  and  disabling,  so  that 
appellee  was  confined  to  her  room  for  several 
weeks.  In  the  instruction  defining  the  meas- 
ure of  damages,  it  was  allowed  that  appellee 
might  be  comx)ensated,  in  addition  to  her  suf- 
fering endured   and  reasonably   anticipated. 


and  her  impairment  to  earn  money,  for  her 
loss  of  time.  Loss  of  time  Is  classed  by  the 
courts  and  writers  as  special  damages.  Like 
physician's  bills,  medicine,  and  other  special 
elements  of  even  proximate  results  of  action- 
able negligence,  they  must  be  specially  plead- 
ed in  order  that  they  may  be  recovered  for. 
Permanent  impairment  of  earning  capacity  is 
an  element  of  such  general  damages.  But 
even  that  ought  to  be  pleaded  If  a  recovery 
on  its  account  is  sought  Much  more  so  is  it 
deemed  tliat  items  of  special  damage  should 
be  set  out  so  as  to  bring  notice  home  to  the 
defendant  that  compensation  Is  sought  on 
that  score,  that  the  defendant  may  bring  its 
witnesses  to  rebut  the  claim  If  It  is  so  desired. 
The  allegation  of  the  petition  that  plaintiff 
was  confined  to  her  room  for  some  time  by 
reason  of  her  injury  we  understand  to  be 
referable  to  the  nature  and  extent  of  the 
injury,  rather  than  as  asserting  a  claim  to 
peculiar  or  special  damages  resulting  from 
such  injury.  At  any  rate  its  ambiguity 
should  be  resolved  against  the  pleader,  rath- 
er than  in  her  favor,  is  the  safe  and  estab- 
lished rule  of  construction.  Ndr  was  there 
evidence  of  the  value  of  the  time  lost  The 
verdict  Is  so  considerable  that  we  cannot  say 
the  jury  may  not  have  included  that  Item  In 
their  finding  In  this  case,  which,  under  the 
state  of  pleadings  and  proof,  was  prejudicial 
error. 

Judgment  reversed,  and  cause  remanded 
for  new  trial,  under  proceedings  consistent 
herewith. 


CI'nZESNS'   LIFE  INS.   CO.   v.   RILBH. 
(Court  of  Appeals  of  Kentucky.    Nov.  13,  1908.) 

INSTTBANCE  (S  640*)— Life  PoLict— Actiok— 

Defensks— Pleading. 

In  an  action  on  a  life  policy,  an  answer 
pleading  an  estoppel,  consistinit  of  insured's  at- 
tempted repudiation  of  the  policy  in  a  suit  on 
the  first  premium  note  for  the  agent's  alleged 
fraud,  held  to  present  a  sufficient  defense  to  en- 
title insurer  to  a  trial  on  the  merits. 

[Ed.  Note.— For  other  caaes,  see  Insurance, 
Dec.   Dig.  f  640.»] 

Appeal  from  Circuit  Court,  Perry  County. 

"Not  to  be  officially  reported." 

Action  by  Rebecca  Riley  against  the  Citi- 
zens' Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed, with  directions. 

Helm  Bruce,  for  appellant  Wootton  & 
Morgan,  for  appellee. 

CARROLL,  J.  In  May,  1906,  for  the  re- 
cited consideration  of  $132.50,  and  the  pay- 
ment of  a  like  simi  on  the  15th  day  of  May 
in  every  year  during  the  continuance  of  the 
contract,  the  appellant  company  issued  a  pol- 
icy on  the  life  of  Harvey  Riley  for  the  sum 
of  $5,000.  The  beneficiary  In  the  policy  was 
the  appellee,  Rebecca  Riley.  The  Insured 
died   in  May,   1907,  after  having  paid  the 
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premium  due  on  May  15,  1907.  After  his 
death  proofs  of  loss  were  made  out  by  the 
appellee  and  forwarded  to  the  company,  and 
upou  Its  refusal  to  pay  the  insurance,  this 
action  was  brought  to  recover  the  amount 
of  the  policy.  The  company  filed  an  answer 
and  an  amended  answer,  to  both  of  which  a 
general  demurrer  was  sustained,  and,  de- 
clining to  plead  further.  Judgment  went 
against  it  for  the  amount  claimed. 

It  will  be  observed  that  the  only  question 
we  are  called  upon  to  consider  Is  whether  or 
not  the  answer  and  amended  answer  pre- 
sented a  defense,  or  made  an  issue  upon 
which  the  appellant  company  was  entitled  to 
offer  evidence  and  ask  a  trial  on  the  merits. 
The  answer  denied  that  the  first  annual  pre- 
mium, the  payment  of  which  was  acknowl- 
edged In  the  policy,  was  in  fact  paid,  but  ad- 
mitted that  the  premium  due  in  May,  1907, 
was  paid.    Further  answering.  It  said: 

"The  first  premium  required  by  said  contract 
to  be  paid  to  the  defendant  company  was  $132.- 
50,  and  said  Riley,  In  settling  for  said  premi- 
um, gave  one  S.  H.  Webb,  who  was  then  the 
agent  for  said  company,  and  had  procured 
said  Riley's  application,  the  sum  of  $66,  and 
his  (Riley's)  note  for  $66.50,  and  thereupon 
this  defendant  issued  and  caused  to  be  de- 
livered the  policy  to  said  Riley,  on  the  in- 
formation received  by  it  from  Webb  that 
Riley  paid  the  premium;  and  the  defendant 
company  did  not  Itself  receive,  and  has  never 
received,  any  part  of  the  first  premium  re- 
quired by  said  policy,  and  upon  information 
and  belief  that  Riley  had  settled  for  the 
premium  with  the  company's  agent,  the 
company  did  Issue  and  cause  to  be  delivered 
the  policy.  Subsequent,  however,  to  the 
Issual  of  said  policy,  and  after  the  maturity 
of  the  note  given  by  Kiley  to  Webb  for  part 
of  the  first  premium,  Riley  refused  to  pay 
the  note,  and  insisted  that  be  tiad  l>een  in- 
duced to  take  said  policy  by  misrepresenta- 
tions, and  accordingly  repudiated  the  policy, 
and  denied  wholly  his  liability  upon  the  note 
on  account  of  said  alleged  fraud  and  misrep- 
resentations. Thereupon  the  said  agent 
Webb  brought  suit  against  Riley  upon  the 
note  in  the  Perry  quarterly  court,  in  which 
suit  the  said  Riley  filed  an  answer,  in  which 
he  alleged  that  the  note  had  been  procured 
from  him  by  misrepresentations  and  fraud, 
which  answer  Riley  also  made  a  counterclaim 
against  Webb,  alleging  that  the  note  had  been 
given  for  a  premiimi  on  a  policy  of  $5,000 
to  the  Citizens*  Life  Insurance  Ctompany, 
which  Is  the  same  policy  referred  to  in  the 
petition  In  this  action,  and  that  the  total 
premium  was  $132.50,  and  that  at  the  time 
of  giving  the  note  he  had  also  paid  him  $66 
in  cash  as  a  balance  of  the  premium,  but 
that  be  had  been  induced  to  sign  the  con- 
tract by  misrepresentations  and  fraud,  and 
by  reason  thereof  said  contract  was  void, 
and  therefore  prayed  that  the  plaintifTs  peti- 
tion on  said  note  be  dismissed,  and  that  he 
(Itlley)  have  Judgment  on  his  counterclaim 


against  Webb  for  $06,  with  Interest.  Said 
Webb,  plaintiff  in  said  suit,  replied  to  said 
answer,  denying  the  charge  of  misrepresenta- 
tion or  fraud,  and  upon  the  trial  of  said 
action  and  said  Issues  therein,  the  court,  after 
a  verdict  by  a  Jury  and  pursuant  thereto, 
entered  a  Judgment  tor  the  defendant,  Ril^', 
in  said  action  upon  said  note,  and  also  a 
Judgment  for  $22.50  in  his  favor  on  bis  coun- 
terclaim, and  for '  costs.  Defendant  is  in- 
formed and  t>elieve8  and  alleges  that  the 
reason  for  the  jury  finding  $22.50  on  said 
counterclaim  Instead  of  $66-  was  that  the 
Jury  considered  that  Riley  had  received  the 
benefits  of  insurance  up  to  the  time  of  the 
finding  of  the  verdict,  and  that  this  instiranoe 
was  worth  the  difference  between  the  amount 
of  the  cash  payment,  $66,  and  the  aiuouut 
of  their  verdict  in  favor  of  Riley,  to  wit, 
$22.50;  and  thus  it  is  that  defendant  says 
that  said  policy  contract  was  wholly  repudi- 
ated by  said  Riley  daring  his  lifetime,  and 
that  said  contract  was,  in  effect.  Judicially 
determined  to  be  null  and  void,  and  tbe  con- 
sideration moving  to  this  defendant  under 
said  contract  wholly  failed  long  prior  to  the 
death  of  Riley. 

"Defendant  says  that  the  said  Webb,  who 
was  its  agent  when  said  policy  was  issued, 
but  had  ceased  to  be  its  agent  before  the- 
death  of  Riley,  failed  to  notify  this  defend- 
ant of  said  Riley's  repudiation  of  said  policy,, 
or  of  the  fact  that  he  was  resisting  the  pay- 
ment of  the  premium  note,  and  was  seeking 
to   recover  back   the  cash   payment  on   ac- 
count  of   said   premium,    and    this    defend- 
ant  remained    in   entire    ignorance    of    sai't 
facts  until  after  the  death  of  Riley.    Accord- 
ingly, about  32  days  before  the  second  pre- 
mium would  have  become  due  on  said  pol- 
icy, if  it  had  been  in  force,  the  defendant 
company,  in  entire  Ignorance  of  the  fact  that 
Riley  had  repudiated  the  policy,  or  had  de- 
feated recovery  upon  the  premium  note,  or 
recovered  judgment  for  the  cash  paid  on  ac- 
count of  the  premium,  or  any  part  thereof, 
and  supposing  that  said  policy  was  in  force,, 
sent  to  the  said  Riley,  as  a  matter  of  courtesy, 
a  notice  to  the  effect  that  his  second  premium 
would  be  due  on  May  15,  1907.    Said  Rlley 
recelved  said  notice  after  he  had  beat  shot 
and  injured,  and  was  in  a  serious  condltloa 
on  account  thereof,  and  from  which  be  ulti- 
mately died.    But,  without  explaining  to  tbe 
defendant  his  repudiation  of  said  policy,  or 
any  of   tbe  facts  hereint>efore  alleged,  be 
sent  to  the  defendant  the  amount  of  the  sec- 
ond premium,  which  amount  the  said  com- 
pany received  while  still  in  complete  ignor- 
ance as  to  his  repudiation  of  said  policy, 
or  his  resistance  of  the  payment  upon  said 
premium  note,  or  his  recovery  of  the  cash 
payment  made  by  him.    Said  second  premium 
was  received  by  defendant  on  the  very  day 
that  Riley  died,  to  wit,  May  10,  1907.    De- 
fendant did  not  learn  of  the  facts  aforesaid 
as  to  said  Riley's  repudiation  of  said  policy, 
or  as  to  said  Riley's  action  upon  said  noter 
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until  some  time  after  the  death  of  Riley; 
and,  immediately  upon  hearing  of  the  same, 
it  began  an  InTestigation  into  them,  and 
thereupon  ascertained  the  facts  hereinbefore 
stated.  Whereupon  it  Informed  the  benefici- 
ary herein  that  It  would  not  pay  said  policy, 
but  vras  ready  and  willing  to  return  the 
amount  of  the  second  premium,  which  it  had 
received  under  the  circumstances  hereinbe- 
fore alleged,  so  soon  as  an  administrator  of 
the  estate  of  Harvey  Riley  should  be  ap- 
pointed, and  this  it  still  avers  it  is  ready, 
willing,  and  able  to  do,  although  no  adminis- 
trator of  said  estate  has  yet  been  appointed. 
Defendant  says  that,  by  reason  of  the  facts 
hereinbefore  alleged,  said  iwlicy  contract, 
sued  on  herein  ceased  to  exist  before  the 
death  of  said  Riley,  and  was  not  in  force 
at  his  death  or  now." 

In  an  amended  answer  it  pleaded  that  the 
policy  contained  the  following  provision, 
which  was  a  part  of  the  contract  between  It 
and  Harvey  Riley,  to  wit,  "If  any  note  or 
other,  obligation  given  for  the  first  year's 
premium  or  any  part  thereof  on  this  policy 
shall  not  be  paid  when  dne,  this  policy  shall 
be  and  become  null  and  void,  without  notice 
cw  action  of  the  company,  notwithstanding 
any  receipt  which  iqay  have  been  given  for 
such  premium,"  and  further  set  out  that  this 
condition  in  the  policy  was  never  compiled 
with  by  Riley,  but  on  the  contrary,  was  brok- 
en by  his  repudiation  of  the  contract  in  the 
manner  stated  in  the  answer. 

Inasmuch  as  there  will  probably  be  a  trial 
on  the  merits,  after  other  pleadings  have 
l)e(>n  filed  and  proof  taken,  we  do  not  think 
it  advisable  or  proper  at  this  time  to  go  In- 
to a  discussion  of  the  legal  effect  of  the  facts 
set  up  in  the  answer.  In  estoppel  and  avoid- 
ance of  the  right  of  appellee  to  recover  on 
the  policy.  What  we  should  now  say  might 
be  misleading,  or  at  least  not  applicable  to 
the  state  of  facts  presented  when  the  case 
is  heard  on  its  merits. 

For  the  purirases  of  this  opinion,  we  must 
accept  as  true  the  averments  of  the  answer, 
and,  amomlng  them  to  be  true,  we  think  the 
pleading  presented  a  defense  that  entitled 
the  appellant  to  a  trial  on  the  merits. 
Wherefore  the  Judgment  is  reversed,  with 
directions  to  overrule  the  demurrer,  and  for 
proceedings  not  Inconsistent  with  this  opinion. 


BAIXOn  V.  8KIDMORB. 
[Coart  of  Appeals  of  Kentucky.    Nov.  18,  1008.) 

I.  Pabtnebship  (i   296*)— DissoLTmoH— Au- 

THOBirr  OF  Pabtnebb. 

After  the  dissolution  of  a  firm,  a  partner 
ainnot  enter  the  appearance  of  a  copartner  not 
served  with  sommons,  in  an  action  against  the 
inrtneia  for  a  personal  Judgment  in  severalty. 
sralty. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
rent.   Dig.  §670;    Dec.  Dig.  i  296.*] 


2.  Judgment  (|  619*)  —  Actions  —  Direct 
Attack. 

In  an  action  on  a  Judgment,  a  defense  that 
the  party  against  whom  the  judgment  was  ren- 
dered was  not  in  fact  before  the  court  is  a  di- 
rect attack  on  the  record. 

LEd.  Note. — For  other  cases,  see  Judgment^ 
Cent  Dig.  f  963 ;    Dec.  Dig.  i  519.*] 

3.  Judgment  (§  906*)— Actions— Dibect  At- 
tack. 

Where,  in  an  action  on  a  judgment,  directly 
attacked  on  the  ground  that  defendant  was  not 
before  the  court,  it  appeared  that  defendant 
owed  the  amount  for  which  the  judgment  was 
rendered,  and  he  made  no  defense  to  the  claim^ 
the  court,  under  Civ.  Code  Prac.  f  90,  properly 
rendered  Judgment  for  the  amount  due. 

[Ed.  Note. — For  other  cases,  see  Judgment^ 
Cent.  Dig.  g  1726 ;    Dec.  Dig.  {  906.*] 

4.  Appeal  and  EIbbob  (J  190*)— Resebvation 
or  Gbounds  or  Review. 

The  court  will  not  reverse  a  case  because 
the  attachment  therein  was  not  authorized, 
there  having  been  no  motion  to  discbarge  the 
same. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  1216 ;    Dec.  Dig.  &  190.*] 

Appeal  from  Circuit  Court,  Harlan  County, 

"To  be  ofl^lcially  reported." 

Action  by  Ewell  Skldmore  against  W.  R. 
Ballou.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Sampson  &  Sampson,  for  appellant  H.  C. 
Clay,  for  appellee. 


O'REAR,  O.  J.  Jerome  Skldmore,  who 
was  a  merchant,  sued  appellant  and  his  for-' 
mer  partner,  W.  R.  Maupin,  upon  an  ac- 
count in  the  Harlan  circuit  court,  and  ob- 
tained a  Judgment.  It  appears  that  an  at- 
torney filed  a  Joint  answer  on  behalf  of  the 
defendants,  but  it  does  not  appear  that  ap- 
pellant. Ballon,  otherwise  appeared,  or  was 
served  with  summons.  This  action  was 
brought  upon  a  return  of  no  property,  in- 
dorsed upon  the  execution  which  Is  sued  up- 
on. Attachments  in  the  nature  of  garnishee 
process  were  served  ui>on  appellant's  debtor, 
who  answered  that  it  owed  appellant  some- 
thing less  than  the  amount  of  the  Judgment. 
In  this  action  appellant  answered,  denying 
that  he  had  been  served  with  process  in  the 
common-law  suit,  and  denying  that  he  enter- 
ed his  appearance  to  It,  or  authorized  the  at- 
torney or  his  former  partner,  Maupin,  to  en- 
ter his  appearance  or  to  file  an  answer  In  hl» 
behalf. 

In  his  testimony  appellant  claimed  that  the 
account  sued  on  had  been  settled  by  his  ex- 
ecuting a  note  for  a  smaller  amount  to  Je- 
rome Skldmore,  which  was  subsequently 
paid;  also  that  he  and  Maupin  sold  out  their 
partnership  business  to  another  firm  before 
the  suit  in  which  the  first  Judgment  was 
rendered,  the  purchasers  assuming  the  pay- 
ment of  the  Skldmore  debt,  to  which  he  as- 
sented, accepting  their  undertaking  and  dis- 
charging Ballou  and  Maupin.  Skldmore  de- 
nied  that  the  note  alluded  to  had  any  con- 
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uectlon  with  the  debt  for  which  the  judg- 
ment was  rendered;  and  denied  the  novation. 
We  think  the  evidence  supports  Skidmore's 
testimony  on  both  these  points.  We  are  also 
satisfied  that  appellant  was  not  served  with 
summons  in  the  first  suit,  and  did  not  enter 
his  appearance,  or  authorize  the  filing  ot  the 
answer  in  his  behalf.  While  it  has  been  de- 
clared by  some  courts,  though  denied  by 
others,  that  in  an  action  by  a  creditor  of  a 
copartnership  against  the  several  parties  to 
recover  personal  Judgments  in  severalty 
against  them,  one  partner  might  enter  the 
appearance  of  the  others  not  served,  yet  the 
authorities  seem  to  be  agreed  that  no  such 
power  exists  in  one  partner  after  the  disso- 
lution of  the  firm.  Parsons  on  Partnership, 
§  118;  Bates  on  Partnership,  {  1092.  It  has 
also  been  questioned  whether  a  Judgment 
rendered  against  one  not  summoned,  but  on 
whose  behalf  an  answer  had  been  filed  by 
an  unauthorized  attorney  (Durett  v.  Durett, 
89  S.  W.  210,  28  Ky.  Law  Rep.  275),  Is  not 
void.  In  Holbert  v.  Montgomery's  Adm'r,  6 
Dana,  11,  it  was  held  that  the  appearance 
by  attorney,  although  the  attorney  was  with- 
out authority,  was  binding  upon  the  party 
whose  appearance  was  thus  had.  But  this 
position  seems  to  have  been  abandoned  in 
Howse  V.  Reeves  &  Co.,  76  S.  W.  513,  25  Ky. 
Law  Rep.  949,  and  Francis  v.  Lilly's  Ex'x, 
124  Ky.  230,  98  S.  W.  996.  In  the  case  at  bar 
we  may  say  that  in  an  action  upon  a  Judg- 
ment a  defense  that  the  party  against  whom 
the  Judgment  was  rendered  was  not  In  fact 
before  the  court  is  a  direct  attack  upon  the 
record,  under  our  practice,  as  much  so  as  If 
the  suit  had  been  brought  by  him  to  vacate 
It.  So  treating  It,  we  inquire  into  the  merits 
of  the  case,  disregarding  the  first  Judgment 
It  appears  that  appellant  did  owe,  and  has 
not  paid,  to  Jerome  Skidmore  the  amount  for 
which  the  Judgment  was  rendered.  Nor  does 
he  now  make  out  a  defense  to  same.  Civ. 
Code  Prac.  {  90,  provides  that  upon  Issue 
joined  a  plaintiff  may  have  the  relief  to 
which  he  nmy  show  himself  entitled  upon 
a  prayer  therefor.  In  our  view  of  the  rec- 
ord it  was  proper  that  the  plaintiff,  as  as- 
signee of  Jerome  Skidmore,  should  recover 
Judgment  now  and  In  this  action  for  the  un- 
paid account.  WhUe  the  attachment  was 
not  authorized,  there  was  no  motion  to  dis- 
charge same,  and  to  reverse  the  case  for  that 
reason  alone  would  Involve  nothing  but  the 
costs. 
Judgment  afOrmed. 


BURTON'S  ADM'R  v.  CINCINNATI,  N.  O. 
&  T.  P.  RY.  00. 

(Court  of  Appeals  of  Kentucky.    Nov.  17,  1908.) 

1.  Raiiaoadb  (§  3.56*)— Persowb  on  Tback— 
Teespassers— Licensees. 

A  i>erson  at  a  place,  within  private  grounds 
of  a  railroad,  which  has  been  habitually  used 


by  the  public  generally  for  many  years  is  a, 
licensee,  and  not  a  trespasser. 

[Ed.   Note.— For  other  cases,  see   Railroads, 
Cent.  Dig.  g§  1228-1234;    Dec.  Dig.  8  35B.»1 

2.  Teial    (§    296*)- Instbuctions— Ebbob   in 
Inbtbgctions  Cubed  by  OruEa  Iksibuc- 

TIONS. 

The  error  in  an  instruction,  in  an  action 
against  a  railroad  for  the  death  of  a  person, 
struck  by  a  train  while  at  a  place  habitually 
used  by  the  public  and  intended  for  the  use  of 
the  traveling  public,  that  the  company  bad  the 
exclusive  use  of  its  tracks  at  that  place,  and 
any  person  entering  on  the  track  at  that  place 
was  a  trespasser,  was  not  cured  by  an  instmc- 
tion  that  the  company  must  keep  a  lookout  and 
give  warning  of  the  approach  of  trains  and 
keep  them  under  control  and  use  caution  to 
avoid  injury  to  ijersons  on  the  track. 

[Ed.   Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  §  296.*] 

3.  Railboads  (S  339*)  —  Tbesfassess  —  Dctt 
TO  Pbotect. 

A  railroad  company  does  not  owe  a  tres- 
passer anjr  duty  of  lookout  or  warning.  Its 
only  duty  is  to  exercise  ordinary  care  to  avoid 
injuring  him,  after  discovering  bis  peril. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1238,  1239;   Dec  Dig.  S  358.*] 

4.  RAIUIOADS    (§    400*)— INJUBY    TO    Persoks 

ON   Tback— NsoLiaKiTCB—EviDENOfi — (Ques- 
tion fob  Jcby. 

In  an   action   against   a   railroad    for   the 

death  of  a   child   struck  by   a  train,  evidence 

held  to  require  the  submission  to  the  jury  of 

the  issue  of  negligence. 
[Ed.   Note.— For   other  cases,  see   Railroads. 

Cent.  Dig.  {§  1366-1367,  137»-1376;   Dec  Dig. 

5.  Railboads  ({  387*)— INJUBY  to  Pebson  o?; 
Track— Neolioencb  —  CONTBiBnroB-r  Neg  - 
ligenck. 

Where  a  railroad  company  failed  in  the 
performance  of  its  duties  in  operating  its  trains, 
and  thereby  struck  a  licensee  on  the  trac^,  it 
was  liable,  unless  -  the  licensee  was  guilty  of 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  H  1296,  1314;   Dec.  Dig.  |  387.*] 

Appeal  from  Circuit  Court,  Pulaski  CJonnty. 

"Not  to  be  officially  reported." 

Action  by  W.  B.  Burton's  Adm'r  against 
the  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Reversed  and  new 
trial  granted. 

Campbell  &  Williams  and  Virgil  P.  Smith, 
for  appellant  O.  H.  Waddle  &  Son  and  John 
Galvin,  for  appellee. 


CARROLL,  J.  This  Is  an  action  brought 
by  the  appellant,  who  was  the  plaintitr  below, 
to  recover  damages  for  the  death  of  bis  in- 
testate, W.  B.  Burton,  alleged  to  have  been 
caused  by  the  negligence  of  the  appellee  com- 
pany, and  its  locomotive  engineer,  In  so  op- 
erating and  managing  one  of  its  engines  and 
trains  as  to  run  the  same  against  and  upon 
him.  The  answer  was  a  traverse  and  a  plea 
of  contributory  negligence,  and  the  charge 
that  the  deceased  was  a  trespasser  on  its 
tracks  and  premises  at  the  time  he  received 
the  Injuries  complained  of.    A  trial  before  a 
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jury  resulted  In  a  verdict  and  judgment  In 
favor  of  the  railway  company.  The  errors 
oomplalned  of  are  that  the  court  erred  In  giv- 
ing and  refusing  Instructions,  and  that  the 
verdict  is  against  the  evidence. 

The  deceased  was  a  boy  about  11  years  of 
age.  He  was  struck  by  one  of  appellee's  en- 
gines in  the  daytime  In  its  yard  at  Somer- 
set, Ky.  His  father  worked  for  the  company 
in  its  roundhouse,  located  in  the  yard,  and 
the  deceased,  who  for  some  months  had  each 
day  been  taking  his  father's  dinner  to  him,  was 
on  his  way  home  from  the  roundhouse,  where 
he  had  gone  to  take  his  father's  dinner,  when 
he  was  struck.  Immediately  in  front  of  the 
passenger  dei>ot  there  are  two  parallel  tracks, 
the  nearest  one  to  the  depot  being  track 
No.  1.  Between  track  No.  1  and  track  No.  2, 
there  is  a  cinder  path,  the  space  between  the 
two  tracks  being  about  7  feet  The  boy  on 
his  way  home  walked  north  on  the  outside  of 
track  No.  1,  but  parallel  with  it,  for  some 
distance,  until  he  came  nearly  to  the  depot 
He  then  crossed  track  No.  1,  and  continued  to 
walk  north  toward  the  depot  on  the  cinder 
path  between  the  two  tracks.  About  the  time 
be  crossed  track  No.  1  to  get  on  the  cinder 
path  a  passenger  train  came  in,  going  south 
on  track  No.  2,  and  stopped  in  front  of  the  de- 
pot At  the  time  the  south-bound  train  came 
in,  a  passenger  train  was  coming  north  on 
track  No.  1.  This  is  the  train  that  struck  the 
deceased.  For  some  reason,  doubtless  to  be 
entirely  clear  of  the  train  on  track  No.  2,  he 
left  the  position  In  which  he  had  been  walking 
In  the  middle  of  the  cinder  path,  and  stepped 
over  to  the  end  of  the  ties  on  track  No.  1, 
and  while  walking  on  the  end  of  the  ties  was 
struck  by  the  pilot  beam  of  the  engine  on 
track  No.  1.  His  back  was  towards  this  en- 
gine, as  he  was  going  In  the  same  direction 
it  was.  He  was  struck  immediately  in  front 
of  the  depot  where  a  large  crowd  had  congre- 
gated. The  bells  on  both  engines  were  ring- 
ing, and  there  was  the  noise  and  confusion 
incident  to  the  arrival  of  two  passenger 
trains  at  a  depot,  where  a  large  amonnt  of 
railroad  business  was  carried  on.  The  en- 
gine that  hit  him  was  moving,  according  to 
the  evidence  of  some  witnesses,  at  the  rate 
of  four  or  five  miles  an  hour,  while  other 
witnesses  said  it  was  running  faster  than 
this.  The  engineer  and  fireman  were  both 
keeping  a  lookout  but  the  engineer  did  not, 
and  could  not,  see  the  boy  when  he  was  hit 
because  he  was  on  the  opposite  of  the  engine 
from  him.  The  fireman,  however,  saw  him, 
and  upon  his  signal  to  the  engineer  that  the 
boy  had  been  struck,  the  train  was  soon  stop- 
ped. Track  No.  1  Is  straight  for  a  distance 
of  1,000  feet  south  of  where  the  boy  was 
struck,  and  a  person  standing  or  walking  at 
this  place  could  be  seen  for  this  distance  by 
the  persons  In  charge  of  the  engine.  There 
is  evidence  tending  to  show  that,  when  the 
sonth-bound  train  on  track  No.  2  reached  a 
point  about  opposite  where  the  boy  was,  he 
left  the  middle  of  the  cinder  path  in  which  be 


had  been  walking,  and  stepped  over  to  track 
No.  1,  and  had  walked  about  40  feet  on  the 
end  of  the  ties  of  this  track  before  he  was 
struck.  On  the  other  hand,  there  Is'  evidence 
that  he  did  not  leave  the  middle  of  the  cin- 
der path  or  get  on  the  ties  of  track  No.  1 
until  the  engine  on  this  track  was  within  10 
feet  of  him,  and  that  when  be  got  on  this 
track  It  was  too  late  to  prevent  the  injury. 
If  the  boy  had  remained  in,  or  continued  to 
walk  in,  the  center  of  the  cinder  path,  he 
would  have  been  in  a  place  of  safety, .  and 
out  of  the  way  of  harm  from  either  train. 
It  was  only  when  he  got  on  track  No.  1  that 
he  was  placed  In  danger.  The  fireman  testi- 
fies that  he  saw  the  boy  walking  up  In  the 
middle  of  the  cinder  path,  but  did  not  pay 
particular  attention  to  him,  as  persons  fre- 
quently walked  there;  that  the  moment  he 
saw  the  boy  step  on  track  No.  1,  he  signaled 
the  engineer  to  stop,  but  it  was  then  too  late. 
The  cinder  path,  as  well  as  the  tracks  in 
front  of  the  depot  at  the  place  where  the 
deceased  was  walking,  had  been  frequently 
and  habitually  used  by  the  public  generally 
for  many  years;  so  that  he  was  a  licensee, 
and  not  a  trespasser,  although  In  the  private 
grounds  and  yard  of  the  company.  The  boy 
when  struck  was  immediately  in  front  of  the 
depot,  which  is  some  200  feet  long.  Passen- 
gers In  going  to  and  from  the  depot  to  track 
No.  2  are  obliged  to  cross  track  No.  1,  and 
the  cinder  path  between  the  two  tracks  In 
front  of  the  depot  was  evidently  intended  for 
the  use  of  the  traveling  public,  and  It  is 
clear  that  appellee  was  not  a  trespasser. 
The  court,  however.  Instructed  the  jury 
that :  "The  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railroad  Company  have  the  exclusive 
use  of  Its  track  at  the  point  where  the  de- 
ceased -vfOB  klUed,  and  any  person  entering 
upon  this  track  at  the  point  where  deceased 
was  killed  was  a  trespasser."  In  other  In- 
structions the  court  put  upon  the  railroad 
company  the  duty  of  keeping  a  lookout  of 
giving  warnings  of  the  approach  of  its  trains, 
and  keeping  its  trains  under  control,  and 
using  caution  to  avoid  injury  to  persons 
found  on  its  tracks ;  but  this  did  not  In  our 
opinion,  cure  the  radical  error  in  the  instruc- 
tion, telling  the  jury  that  decedent  was  a 
trespasser.  In  truth  the  Instructions  in  this 
particular  are  not  consistent  If  the  deceased 
was  a  trespasser,  the  company  did  not  owe 
him  any  duty  of  lookout  or  warning.  Its 
only  obligation  was  to  exercise  ordinary  care 
to  avoid  injury  to  him  after  his  peril  was 
discovered.  The  question  of  the  duty  of  rail- 
road companies  to  persons  on  its  premises 
and  tracks,  at  a  place  where  the  public  have 
a  right  to  be,  and  its  duty  to  trespassers.  Is 
so  fully  considered  In  L.  &  N.  B.  R.  Co.  v. 
Redmon,  122  Ky.  885,  91  S.  W.  722,  C.  &  O. 
Ry.  Co.  V.  Barbour,  83  8.  W.  24,  29  Ky.  Law 
Rep.  339,  C.  &  O.  By.  Co.  v.  Nipp's  Adm'r, 
100  S.  W.  246,  30  Ky.  Law  Rep.  1131,  Greg- 
ory V.  L.  &  N.  R.  R.  Co.,  79  S.  W.  238.  23 
Ky.  Law  Rep.  1980,  and  I.  C  R.  R.  Co.  v. 
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Murphy,  123  Ky.  787,  97  S.  W.  729,  11  L.  R. 
A.  (X.  S.)  352,  that  we  do  not  deem  It  neces- 
sary to  extend  this  opinion  In  the  treatment 
of  these  subjects.  It  Is  earnestly  argued  for 
the  appellee  company  that  the  Jury  should 
have  been  directed  to  return  a  verdlcj  In  fa- 
vor of  the  defendant.  In  view  of  the  fact 
that  the  case  is  to  be  remanded  for  a  new 
trial,  we  will  not  express  any  opinion  as  to 
the  weight  that  should  be  attached  to  the  ev- 
idence. It  Is  sufQcIent  to  say  that  the  testi- 
mony offered  by  appellant  authorized  a  sub- 
mission of  the  case  to  the  jury.  On  another 
trial  so  much  of  instruction  No.  1  as  is  quot- 
ed herein  should  be  omitted,  and  there  should 
be  added  to  Instruction  No.  1,  given  by  the 
court,  these  words :  "And  If  you  believe  that 
the  defendants  failed  In  the  performance  of 
either  of  these  duties,  then  you  should  find 
for  the  plaintiff,  unless  you  believe  decedent 
was  guilty  of  contributory  negligence  as  de- 
fined in  Instruction  No.  2." 

The  judgment  Is  reversed,  with  directions 
for  a  new  trial  not  Inconsistent  with  this 
opinion. 

McCOY   et  al.  v.  FRALET  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  17,  1908.) 

1.  Loos   AND    LoooiNO    (J    3*)  —  Sales    of 
Standing  Timbeb— Evidence. 

Evidence  held  to  show  that  a  contract  for 
the  sale  of  standing  timber  was  executed  by  the 
owner. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  §  3.*] 

2.  Sales    (§    200*)— Conthacts— Passing    of 
Title. 

In  a  sale  of  i>er80nalty^  where  specified  acts 
are  to  be  done  to  determme  the  price  or  the 
amount  sold,  the  transaction  is  not  complete 
until  the  steps  determining  the  price  and  amount 
sold  hare  been  taken,  and  until  that  time  the  ti- 
tle does  net  pass. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  S  525;    Dec.  Dig.  {  200.*] 

3.  Loos   and    Logging    (§    3*)  —  Sales    of 
Standing  Timbeb — Equitable  Intebest. 

A  sale  of  standing  timber,  fixing  no  time 
for  the  removal  thereof,  passes  an  equitable  In- 
terest in  the  real  estate. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  f  9;   Dec.  Dig.  $  3.*] 

4.  Loos  and    Loogino    (S  3*)  —  Sales    or 
Standing  Timber— EQurrABLE  Intebest. 

Where  the  vendor  of  standing  timber  died 
before  the  trees  were  measured,  counted,  and 
marked,  the  chancellor  properly  directed  his 
commissioner  to  go  on  the  land  and  ascertain 
the  number  of  trees  which  passed  to  the  pur- 
chaser under  the  contract 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  {  3.*] 

Appeal  from  Circuit  Court,  Floyd  County. 

"Not  to  be  officially  reported." 

Action  by  Mousie  McCoy  and  others 
against  W.  B.  Fraley  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 


W.  S.  Harklns  and  James  Goble,  for  ap- 
pellants. Hoi)kln3  &  Hopkins  and  May  & 
May,  for  appellees. 

LASSING,  J.  Appellants  filed  salt  in  the 
Floyd  circuit  court,  wherein  they  alleged  thev 
were  the  owners  of,  and  In  possession  of,  two 
tracts  of  land,  upon  which  appellees  were 
committing  trespasses  by  cutting  and  threat- 
ening to  remove  certain  timber  therefrom, 
and  they  asked  that  appellees  be  enjoined 
and  restrained  from  entering  upon  their  said 
land  for  the  purpose  of  removing  the  timber. 
A  temporary  restraining  order  was  granted. 
Appellees  answered,  denying  title  in  appel- 
lants, and  claimed  title  In  themselves,  under 
a  contract  executed  to  appellee  W.  B.  BYaley 
by  Arta  Fraley,  mother  of  appellants  and 
appellee  W.  B.  Fraley.  They  alleged  that 
under  said  contract  they  had  purchased  of 
Arta  Fraley  all  of  the  timber  of  a  certain 
designated  size  and  kind  set  out  In  the  con- 
tract, which  they  filed  with  their  answer  and- 
made  a  part  thereof.  The  reply  denied  the 
execution  of  the  contract  under  which  appel- 
lees claimed  title  to  the  timber,  and  denied 
that  the  $200  alleged 'to  have  been  paid  by 
appellees  was  paid  as  a  part  of  the  considera- 
tion for  the  timber  on  the  two  tracts  of  land 
described  In  the  petition.  The  affirmatire- 
matter  in  the  reply  was  traversed  in  the  re- 
Joinder.  Proof  was  taken  upon  the  questions 
In  issue,  and  upon  final  hearing  the  tempo- 
rary restraining  order  was  dissolved,  and  the 
petition  of  appellants  was  dismissed,  and  ap- 
pellees were  adjudged  the  owners  of  all  of 
the  timber  on  said  two  tracts  covered  by  the 
contract  set  up  In  the  pleading.  It  la  not 
seriously  contended  that  Arta  Fraley,  the 
mother  of  appellants  and  appellee  W.  B.  Fra- 
ley, did  not  own  the  timber  which  appellee 
W.  B.  Fraley  claims  to  have  bought  from 
her,  but  the  real  contention  is  that  tlie  con- 
tract under  which  W.  B.  Fraley  dalma  to- 
have  purchased  it  was  not  executed  by  Arta 
Fraley,  his  mother,  and  that.  If  she  signed 
anything  at  all,  she  signed  what  she  believed 
to  be  an  agreement  that  her  son  W.  B.  Fraley 
might  haul  timber  from  another  tract  of  land- 
through  the  lands  on  which  the  timber  stands- 
whlch  he  claims  to  have  bought 

The  first  question,  then,  for  determination 
is.  Did  Arta  Fraley  execute  the  contract  un- 
der which  appellees  claim  title  to  the  timl>erT 
The  chancellor  found  that  the  weight  of  the 
testimony  was  In  support  of  the  contention 
of  appellees  that  she  did  sell  him  the  timber 
In  question,  and  evidenced  the  sale  by  the 
contract  which  is  filed  with  appellees'  an- 
swer. From  the  testimony  of  all  of  the  wit- 
nesses It  is  plain  that  the  sale  of  this  timber 
to  W.  B.  Fraley  and  others  had  been  freely 
talked  about  and  considered  by  Arta  Frale.v. 
The  record  before  us  affords  no  satisfactory 
explanation  of  the  payment  by  W.  B.  Fraley 
to  his  mother  of  the  $200,  If  It  was  not  as  » 
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-part  of  the  consideration  for  the  sale  of  this 
timber.  Considering  all  of  the  evidence,  we 
are  of  opinion  that  the  chancellor  correctly 
found  that  Arta  Fraley  made  the  sale  of 
timber  to  her  son  W.  B.  Fraley,  which  1b  evi- 
denced by  the  contract  filed  with  the  answer 
of  appellees.  The  appellee  Cllne  comes  into 
the  case  by  having  purchased  a  one-half  In- 
terest in  the  contract  of  appellee  W.  B.  Fra- 
ley. 

Having  determined  that  the  contract  was 
made,  the  next  question  is.  What  title  passed 
under  It?  It  is  admitted  that  after  the  exe- 
cution of  the  contract,  and  before  any  of  the 
trees  had  been  measured,  counted,  or  marked, 
Arta  Fraley  died.  For  appellants  it  Is  in- 
elRted  that  the  contract.  If  executed  as  alleg- 
ed, was  merely  the  evidence  of  a  sale  of  per- 
«onal  property;  and  therefore,  as  the  trans- 
action had'  not  been  completed  before  the 
death  of  Arta  Fraley,  no  title  passed,  and  the 
contract  Is  of  no  binding  force  and  effect. 
Numerous  authorities  are  cited  to  the  effect 
that  in  a  sale  of  personal  property,  where 
certain  acts  are  to  be  done  to  determine  the 
price  that  is  to  be  paid,  or  the  amount  of 
goods  that  passed  by  the  sale,  the  transaction 
is  not  completed  until  these  necessary  steps 
are  taken,  and  that  hence  the  title  to  the 
personalty  does  not  vest  in  the  purchaser 
"upon  the  execution  of  the  contract,  but  only 
upon  the  doing  of  the  acts  necessary  to  de- 
■termiue  the  amount  of  the  property  covered 
by  the  sale  and  the  value  thereof.  The  cor- 
rectness of  this  principle  is  not  questioned  by 
appellees,  but  they  contend  that  this  sale  is 
to  be  treated  as  a  sale  of  an  interest  In  real 
property.  In  the  case  of  King  v.  Cheatham, 
104  S.  W.  751,  31  Ky.  Law  Rep.  1176,  this 
court  said:  "A  sale  of  standing  timber,  not 
for  immediate  severance,  is  a  sale  of  an  In- 
terest in  realty."  In  Wiggins  v.  Jackson,  73 
S.  W.  779,  24  Ky.  Law  Rep.  2189,  it  Is  said : 
"Standing  timber  is  a  part  of  the  realty.  It 
was  not  sold  in  contemplation  of  immediate 
separation  from  the  soU,  and  therefore  Is  not 
within  the  rule  announced  by  this  court  In 
Cain  V.  McGulre,  13  B.  ilon.  341,  and  By- 
assee  v.  Reese,  4  Mete.  372,  S3  Am.  Dec.  481." 
In  Hogg  V.  Frazler,  70  S.  W.  291,  24  Ky.  Law 
Rep.  930,  the  principle  Is  thus  stated :  "The 
law  is  well  settled  In  this  state  that  the  title 
to  standing  timber,  in  the  hands  of  a  pur- 
chaser under  a  written  contract  indicating  no 
specific  time  for  their  removal,  passes  in  the 
same  way  as  the  land  itself."  In  Dlls  v. 
Hatcher,  69  S.  W.  1092,  24  Ky.  Law  Rep.  826, 
the  court,  through  Judge  White,  said :  "It  Is 
a  rule  of  real  property,  long  established,  that 
growing  trees  and  everything  permanently 
fixed  to  the  soil  Is  realty,  and,  when  the  trees 
are  severed,  they  become  personalty.  This 
rule  yet  prevails,  except  as  it  is  modified  by 
the  equity  rule  that  equity  will  treat  that  as 
done  which  was  Intended  to  be  done.  We 
have,  bearing  in  mind  these  two  rules  of  law, 


held  that,  where  growing  timber  was  sold 
with  the  purpose  of  immediate  severance 
from  the  soil,  we  would  treat  it  as  personal- 
ty. It  was  intended  to  immediately  sever  and 
make  personalty,  and  we  would  therefore 
treat  the  growing  timber  as  having  been  cut 
down,  and  therefore  personalty.  However, 
every  sale  of  growing  trees  Is  not  Intended 
for  Immediate  severance.  The  contract  of 
sale  may,  or  may  not,  so  provide.  Where 
the  time  given  for  severance  Is  indefinite,  as 
in  the  case  of  Asher  Lumber  Company  v. 
Comett,  63  S.  W.  974,  23  Ky.  Law  Rep.  602, 
or  where  no  time  is  fixed,  the  trees  are  con- 
sidered as  a  part  of  the  realty,  which  they 
always  were.  In  such  cases  there  Is  nothing 
In  the  contract  of  sale  upon  which  to  base 
the  application  of  the  equitable  rule  of  treat- 
ing as  done  that  which  was  Intended.  There 
is  no  expressed  intention  of  immediate  sev- 
erance. •  •  •  In  this  case,  therefore,  we 
are  of  the  opinion  that  the  trees  sold  were 
realty,  and  not  personalty."  There  being  no 
time  fixed  for  the  removal  of  the  trees  In  the 
contract  under  consideration,  the  sale  there- 
of must  be  treated  as  passing  or  conveying 
an  equitable  interest  in  the  real  estate. 

Having  determined  that  the  contract  was 
executed  by  Arta  Fraley,  and  that  under  It 
appellees  acquired  an  equitable  Interest  In 
the  land,  and  Arta  Fraley  having  died  before 
the  trees  were  measured,  counted,  and  mark- 
ed, the  chancellor  directed  his  court  commis- 
sioner to  go  upon  the  land  and  ascertain  the 
number  of  trees  which  passed  to  appellees 
under  the  contract.  We  think  In  so  doing  he 
adopted  the  only  feasible  and  practicable 
method  open  to  him  for  carrying  out  the  con- 
tract which  was  uncompleted  at  the  death  of 
Arta  Fraley.  Had  the  contract  called  for  a 
sale  of  the  land  by  the  acre,  and  the  payment 
of  the  money  as  soon  as  the  amount  thereof 
had  been  ascertained,  the  chancellor  would 
have  directed  the  survey  to  be  made  and  the 
number  of  acres  ascertained,  and  In  this  way 
completed  the  contract.  The  plan  which  the 
court  adopted  in  ascertaining  the  number  of 
trees  which  passed  under  the  contract  was  in 
no  wise  prejudicial  to  appellants. 

Perceiving  no  error  in  the  finding  and  rul- 
ings of  the  chancellor,  the  judgment  is  af- 
firmed. 


BURTON-WHAYNB  CO.   v.   FARMpRS'   & 
DROVERS'  BANK  et  al.t 

(Court  of  Appeals  of  Kentucky.    Nov.  17,  1908.) 

1.  Acknowledgment  (§  6*)  —  Defects  —  Ef- 
fect. 

A  deed  of  a  man  and  wife,  acknowledgment 
of  which  was  not  in  proper  form  because  taken 
before  a  notary  public,  was  good  as  between  the 
parties  and,  in  connection  with  the  grantee's 
possession,  notice  to  the  world  of  his  ownership. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  §  53;    Dec.  Dig.  §  6.*] 
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2.  Deeds  (8  88*)  —  Recording  —  Statotokt 
Pbovisions— Deeds  of  Married  Wouer. 

A  deed  by  a  man  and  wife,  not  filed  for 
record  within  8  months,  as  required  bj  1  Stan- 
ton's Rev.  St  c.  24,  K  15,  23,  was  void  as  to 
the  wife. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  8  228;   Dec.  Dig.  8  88.*] 

3.  Appeal  and  Error  (8  891*)— Record— Rec- 
ord IN  Another  Case. 

In  an  action  involving  the  title  to  land,  the 
record  of  another  suit  to  quiet  title,  filed  with 
the  record  on  appeal,  cannot  be  considered,  where 
it  docs  not  appear  that  the  same  premises  were 
involved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  3625;   Dec.  Dig.  8  &!■*] 

4.  Lis  Pendens  (8  16*)— Notice— FAituHi:  to 
Incorporate  Date  of  Attacument. 

The  pnrpose  of  Ky.  St.  1903.  8  2358a,  suM. 
2,  requiring  the  date  of  the  attachment  to  be 
contained  in  the  body  of  the  lis  pendens  notice, 
is  to  put  subsequent  purchasers  and  incum- 
brancers on  notice ;  and,  where  the  notice  filed 
was  correct,  except  that  the  date  of  attachment 
was  not  in  the  body  thereof,  and  the  date  of 
filing  was  certified  to  by  the  clerk  with  his  rec- 
ord of  the  notice,  it  afforded  proper  notice  to 
persons  filing  an  attachment  on  the  property 
13  days  thereafter,  so  as  to  prevent  the  second 
attachment  taking  precedence. 

[Ed.  Note.— For  other  cases,  se«  Us  Pendens, 
Cent.  Dig.  8  26;    Dec.  Dig.  8  16.*] 

5.  Adverse  Possession  (8  112*) — Possession 
UNDER  Void  Deed— Presumptions. 

Where  deeds  by  husbands  and  wives,  though 
void  as  to  the  wives,  because  not  recorded  within 
8  months,  as  required  by  1  Stanton's  Rev,  St. 
c.  24,  88  15,  23,  were  executed  more  than  50 
years  ago,  if  the  grantees  and  those  claiming 
through  tnem  have  been  in  adverse  poeseesion 
for  30  years,  the  presumption  is  that  the  title 
is  good  by  limitation. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  8  658 ;   Dec.  Dig.  8  112.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Commoii  Pleas  Branch,  First  Division. 

"To  be  ofDcially  reported." 

Attachment  of  land  by  the  Farmers'  & 
Drovers'  Bank  and  others  .against  the  Co- 
lumbia Finance  &  Trust  Company,  adminis- 
trator of  S.  S.  Meddis.  Burton-Whayne 
Company,  purchasers  at  tlie  commissioner's 
sale,  filed  exceptions  to  the  report  of  sale, 
which  were  orerruled,  and  It  appeals.  Re- 
versed and  remanded,  with  directions. 

George  L.  Burton,  for  appellant  Chas. 
H.  Shield  and  George  Gary  Tabb,  for  ap- 
pellees. 

CLAY,  C.  This  action  involves  the  in- 
Talidity  of  the  title  to  a  piece  of  property, 
sold  under  an  attachment  secured  by  the 
appellee  against  the  Columbia  Finance  & 
Trust  Company,  administrator  of  the  estate 
of  S.  S.  Meddis,  deceased,  Victor  N.  Meddis, 
and  George  S.  Meddis,  Jr.  Appellant,  Bur- 
ton-Whayne Company,  bought  the  proiwrty 
in  question  at  the  commissioner's  sale,  and 
filed  certain  exceptions  thereto.  These  ex- 
ceptions were  overruled,  and  it  appeals. 

It  appears  from  the  record  that  about  the 
year  1856  Foster  Ray  and  Francis  S.  Ray 


owned  an  undivided  one-fourth  interest  in  a 
lot  containing  some  60  acres,  at  the  north- 
east  corner   of   Fifteenth   or  Cherry   street 
and  Magnolia  avenue.    Francis  S.  Ray  died 
intestate,    leaving    no    children.     His    only 
heirs  were  his  brothers  and  sisters  and  the 
children  of  his  deceased  brothers  and  sis- 
ters.   After  Francis  S.  Ray's  death   Foster 
Ray,  who  owned  one-half  of  an  undivided 
one-fourth  of  the  60-acre  tract,  and  Inherit- 
ed from  his  brother  Francis  S.   Ray  one- 
eighth  of  the  latter's  one-half  of  an  undivid- 
ed   one-fourth,    purchased    the   interest   of 
Robert  C  Ray  and  wife,  Nancy  I.  Ray,  In 
the    60-acre   tract   of   land,    by   deed    dated 
February  2,  1856,  and  recorded  in  the  Jeffer- 
son county  clerk's  office  January  9,  1857,  In 
Deed  Book  97,  page  147.    lie  also  purchased 
the  Interest  of  Sarah  Helser  and  her  buis- 
band,  Thomas  Heiser,  by  deed  dated  March 
16,  1856,  and  recorded  in  the  Jefferson  cuuu- 
ty  clerk's  office  January  9,   1856,   In   Deed 
Book  97,  at  page  147.    He  also  purchased 
the  interest  of  Amanda  Ray  and  her  hus- 
band, Asher  B.  Ray,  by  deed  dated  April 
30,  1856,  and  recorded  January  9,   185C.  in 
the  Jefferson  county  clerk's  office.   In   Deed 
Book  97,  at  page  148.    In  addition   to   the 
above  interests  in  the  90-acre  tract  of  lacJ 
Foster  Ray  bought  the  interests  of  all   the 
other  heirs,  except  the  Interest  of  B.  F.  R.iy, 
Sarah  Batsel,  Amanda  Batsel,  Spencer,  Sally 
C.  Curd,  and  Ann  EUiza  Curd.    He  there- 
upon filed  against  these  parties,  who  had  not 
sold  their  interest,  an  action  to  have  the 
60  acres  of  land  partitioned  among  the  own- 
ers thereof  according  to  their  respective  In- 
terests.   The  persons  who  conveyed  to  Fos- 
ter Ray  were  not  made  parties  to  this  ac- 
tion.   All  the  others  interested  In  the  prop- 
erty   were   made   parties.     Robert    C.    Ray 
owned  */i»»  of  the  whole  tract,  Sarali  Hels- 
er  */i*i,   and  Amanda   Ray   i/i»a   of   the 
whole   tract.    In  the  partition   proceedings 
Foster  Ray  was  awarded  12.92  acres,  and  the 
property  Involved  in  this  action  is  a  portion 
of  said  tract  of  12.92  acres. 

It  is  first  insisted  by  counsel  for  appel- 
lant that  the  title  to  the  property  p>arcbased 
by  it  is  defective  because  Robert  C.  Rays 
deed  to  Foster  Ray  was  acknowledged  by 
him  before  a  notary  public.  While  this  deed 
was  not  acknowledged  in  proper  form,  we 
think  It  was  good  between  the  parties.  It 
at  least  had  the  effect  of  an  unacknowledged 
deed,  and,  connected  with  Foster  Ray's  pos- 
session after  the  division,  was  notice  to  tlif 
world  of  his  ownership.  Simpson's  Ex'x  t. 
Loving,  Jackson,  eta,  3  Bush,  458,  9C  Am. 
Dec.  252. 

It  is  next  insisted  that  the  deeds  fr>^m 
Asher  B.  Ray  'and  Amanda  Ray  and  Thomas 
and  Sarah  Helser  are  not  valid  because  they 
were  not  filed  for  record  within  8  months,  as 
required  by  Rev.  St  (Stanton's)  voL  1,  c. 
24.  88  15,  23.    This  precise  question  was  be- 
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fore  this  court  In  several  Instances,  and  It 
bas  been  held  tbat  such  deeds  are  void  as 
to  married  women.  The  effect  of  this  In- 
terpretation of  tbe  statutes  In  question  was 
to  cause  their  subsequent  repeal  by  the  Legls- 
'  lature.  McGulre  y.  Bowman,  etc.,  6  Bush, 
550;  Batler  t.  Wheeler,  etc.,  82  Ky.  475; 
Dugan  T.  CX)m,  Id.  20&. 

There  was  filed  with  the  record  in  tbls 
case  the  record  of  an  action  brought  by 
Lizzie  Adams  in  tbe  Jefferson  circuit  court 
against  Sarah  C.  Dycus,  J.  V.  Dycus,  and 
Anne  £L  Fuldier  to  quiet  ber  title.  Sarah 
O.  Dycus  la  tbe  same  party  as  Sally  O.  Curd, 
given  In  the  list  of  heirs  of  Francis  S.  Ray. 
In  their  answer  to  Lizzie  Adams'  petition 
Sarah  C.  Dycus  and  others  claimed  that  they 
bad  never  conveyed  their  interest  In  the 
property  In  question  to  tbe  devisees  of  Fos- 
ter Ray,  but  tbat  they  still  held  the  interest 
in  said  property  wlilch  they  bad  inherited 
from  Francis  S.  Ray.  Issue  was  Joined  on 
this  point,  and  Lizzie  Adams  filed  a  reply, 
pleading  both  the  15  and  30  year  statutes  of 
limitation.  Two  witnesses  gave  their  depo- 
aitions  In  that  case,  and  the  court  held  tbat 
Lizzie  Adams  bad  had  adverse  possession  of 
tbe  property  in  question  for  a  j)erlod  of  more 
than  30  years.  We  are  asked  to  consider 
here  the  record  of  that  case.  It  does  not  ap- 
pear, however,  that  tbe  same  lot  of  ground 
is  involved,  and  we  can  not,  therefore,  con- 
sider such  evidence. 

Appellant's  next  exception  to  the  report 
of  sale  Is  based  upon  the  fact  that  the  date 
of  tbe  attachment,  as  required  by  subdivision 
2,  §  2358a,  Ky.  St  1903,  is  not  contained 
in  the  body  of  tbe  lis  pendens  notice.  It 
appears,  however,  that  In  every  other  re- 
spect the  notice  filed  in  tbe  county  clerk's 
office  was  correct.  It  is  also  admitted  that 
tbe  date  said  notice  was  filed  is  certified  to 
by  the  county  clerk  in  connection  with  bis 
record  of  said  notice.  Atiove  tbe  signature 
of  the  derk  is  the  following:  "Filed  March 
15,  190T,  at  9:40  o'clock  a.  m.  By  C.  H. 
Shield."  The  attachment  was  levied  March 
13,  1907.  After  the  attachment  was  secured 
in  tbls  action,  it  appears  that  Oscar  Stutz 
and  others  levied  on  the  property  in  ques- 
tion on  March  28,  1907,  13  days  after  notice 
of  this  action  bad  been  filed  in  tbe  county 
clerk's  office.  It  is  therefore  contended  that, 
as  the  lis  pendens  notice  did  not  give  the 
date  of  tbe  attachment,  Stutz's  attachment 
took  precedence.  We  cannot  agree  with  coun- 
sel in  this  contention.  The  primary  purpose 
of  the  notice  required  by  section  2358  Is  to 
pat  subsequent  purchasers,  lessees,  and  In- 
combrancers  on  notice.  The  question  is:  Did 
Oscar  Stutz  and  others  file  their  attachment 
with  notice  of  the  prior  attachment?  Of 
tbls  there  can  be  no  question.  Tbe  prior 
11a  pendens  notice  was  not  only  on  record, 
bnt  the  date  of  filing  thereof  was  attached 
by  tbe  county  clerk.    Under  these  circum- 


stances, therefore,  we  do  not  think  the  at- 
tachment  filed  by   Oscar   Stutz   and  others 
took  precedence  of  tbe  attaclmient  sustalui- 
in  this  action. 

For  tbe  reason  that  the  deeds  from  Sarah 
Heiser  and  her  husband,  Thomas  Heiser, 
and  from  Amanda  Ray  and  Asher  B.  Ray 
are  void,  as  to  tbe  married  women,  we  are 
of  opinion  that  the  chancellor  erred  In  over- 
ruling appellant's  exceptions  to  the  commis- 
sioner's report  of  sale.  Inasmuch,  however, 
as  the  deeds  were  executed  more  than  50 
years  ago,  and,  as  the  statute  of  limitations 
would  now  bar  a  recovery  by  the  vendors  If, 
as  a  matter  of  fact,  the  appellees  Meddis 
and  those  throngh  whom  they  claim  have 
been  in  tbe  adverse  possession  of  the  prop- 
erty for  a  period  of  30  years  (L.  &  N.  R. 
R.  Co.  v.  Thompson,  105  Ky.  190,  48  8.  W. 
990;  Rose  v.  Ware,  115  Ky.  420,  74  S.  W. 
188;  Watkins  v.  Pfelffer,  92  S.  W.  562,  29 
Ky.  Law  Rep.  97),  the  presumption  Is  that 
tbe  title  to  tbe  property  Is  good  by  limita- 
tion. In  view  of  tbls  fact  we  have  con- 
cluded to  remand  the  case,  with  directions 
to  the  chancellor  to  bear  proof  upon  the 
question  of  adverse  possession.  If  such  ad- 
verse possession  is  shown,  the  chancellor  will 
overrule  appellant's  exceptions  to  the  report 
of  sale. 

Judgment  reversed  for  proceedings  con- 
sistent with  this  opinion. 


MATTINGLT  et  al.  v.  EVERSOLB  et  al. 
(Court  of  Appeals  of  Kentucky.    Xov.  17,  1908.) 

1.  Pleadiitg   (§   149*)  —  Csosa-COMPLAINT  — 
Statutobt  Psovibions. 

Under  Civ.  Code  Prac.  §  96,  declaring  that 
a  cross-petition  shall  not  be  allowed  to  a  defend- 
ant, except  upon  a  cause  of  action  which  af- 
fects or  is  affected  by  the  original  cause  of  ac- 
tion, a  cross-petition  setting  up  an  independent 
cause  of  action  against  peisons  not  parties  to 
the  original  suit  is  bed. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  f  301;    Dec.  Dig.  S  149.*] 

2.  Pleading  (J  406*)— Objectiows— Waivbb. 

A  CToss-petitlon,  setting  up  an  independent 
cause  of  action  against  persons  not  parties  to 
the  original  suit,  is  not  a  misjoinder  of  actions, 
objection  to  which  would  be  waived  by  filing  an 
answer  to  the  cross-petition. 

[Ed.    Note. — For   other   cases,    see    Pleading, 
Cent  Dig.  i  1370;   Dec.  Dig.  i  406.*] 

3.  Appkai   and  Sbbob  ({  1040*)- Habklksb 
Ebbob— Practice. 

Though  it  is  the  better  practice  to  move  to 
strike  a  cross-petition  setting  up  an  independent 
cause  of  action  against  persons  not  parties  to 
the  original  suit,  Instead  of  demurring,  the  er- 
ror in  failing  to  resort  to  the  proper  practice 
was  not  material,  where  the  right  conclusion 
was  reached. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  8  1040.*] 

Appeal  from  Circuit  Court  Leslie  County. 
"Not  to  be  officially  reported." 
Tbe     Kentucky     Coal     Lands     Company 
brought  a  suit  against  W.   H.   and   James 
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MatUngly  to  quiet  title,  to  which  the  Mat- 
tinglys  filed  an  answer,  counterclaim,  and 
■cross-petition,  and  by  such  cross-petition 
made  A.  B.  Eversole  and  others  parties. 
Eversole  and  others  demurred  to  the  cross- 
petition,  and  It  was  dismissed,  and  the  Mat- 
tinglys  appeal.    Affirmed. 

Cleon  K.  Calvert,  for  appellants.  Jas.  H. 
Jeffries,  for  appellees. 

CARROLL,  J.  The  Kentucky  Coal  Lands 
Company  brought  a  suit  against  the  appel- 
lants, W.  H.  and  James  Mattlngly,  alleging 
that  It  was  the  owner  and  In  possession  of  a 
tract  of  land  containing  some  TOO  acres,  up- 
on which  the  Mattlnglys  were  trespassing.  It 
Asked  that  they  be  enjoined  from  entering 
upon  the  land  or  asserting  title  or  claim 
thereto,  and  that  its  title  be  quieted.  To 
this  petition  the  Mattlnglys  filed  an  answer, 
counterclaim,  and  cross-petition.  In  this 
pleading  they  asserted  that  they  and  some 
of  the  cross-defendants  were  the  owners  of 
a  portion  of  the  land  described  in  the  peti- 
tion. In  another  paragraph  they  averred 
that  the  appellees,  whom  they  also  made  de- 
fendants to  their  cross-petition,  had  without 
right  entered  upon  the  land,  to  which  they 
set  up  ownership  In  their  answer,  and  cut 
down  and  carried  away  timber  therefrom 
of  the  value  of  $258,  for  which  sum  they 
asked  a  judgment  against  them  on  their 
cross-petition.  The  cross-de/endants.  who 
are  the  appellees  here,  filed  an  answer  to 
the  cross-petition  against  them.  Afterwards 
the  answer  was  withdrawn,  and  a  general 
demurrer  filed  to  the  cross-petition,  which 
was  sustained,  and  the  cross-petition  was 
dismissed.  From  the  judgment  dismissing 
the  cross-petition  this  appeal  is  prosecuted. 
At  the  same  term  the  court  further  adjudg- 
ed that  the  Mattlnglys  were  the  owners  and 
entitled  to  the  possession  of  the  land  to 
which  they  asserted  title  In  their  answer. 

The  reuord  presents  a  simple  question  of 
law.  That  Is,  whether  or  not  the  appellants 
had  the  right  under  the  Code  to  make  their 
answer  In  the  suit  of  the  Kentucky  Coal 
Lands  Company  a  cross-petition  against  the 
appellees  and  obtain  the  relief  therein  sought. 
The  Civil  Code  of  Practice  provides  that  an 
answer  may  contain  a  cross-petition,  which 
Is  defined  in  section  96  to  be  "the  commence- 
ment of  an  action  by  a  defendant  against 
a  codcfendant,  or  a  person  who  Is  not  a  par- 
ty to  the  action,  or  against  both;  or  by  a 
plaintiff  against  a  coplalntlft.  or  a  person 
who  Is  not  a  party  to  the  action,  or  against 
both ;  and  Is  not  allowed  to  a  defendant  ex- 
cept upon  a  cause  of  action  which  affects 
or  Is  affected  by  the  original  cause  of  ac- 
tion, nor  to  a  plaintiff  except  upon  a  cause 
of  action  which  affects  or  is  affected  by  a 
set-off  or  counterclaim."  So  that,  unless 
the  cause  of  action  asserted  In  the  cross- 
IM'tition  against  the  cross-defendants  was 
"'upon  a  cause  of  action  which  aftects  or  is 


affected  by  the  original  cause  of  action," 
the  ruling  of  the  lower  court  In  dismissing 
It  was  proper.  The  original  cause  of  action 
was  against  the  Mattlnglys  to  quiet  the 
title  of  the  Kentucky  Coal  Lands  Company 
to  the  laud  described  in  its  petition,  and  to 
prevmit  the  Mattlnglys  trespassing  on  said 
land.  The  complaint  of  the  Mattlnglys 
against  the  appellees  was  concerning  a  mat- 
ter entirely  between  the  Mattlnglys  and  the 
cross-defendants.  The  Kentucky  Coal  Lauds 
Company  had  no  concern  In  the  controversy 
between  the  Mattlnglys  and  the  cross-defend- 
ant, nor  did  the  controversy  between  tbe^e 
parties  have  any  connection  with  the  cause 
of  action  set  out  in  the  petition.  It  was 
not  necessary  to  a  complete  adjudication  of 
the  matters  In  issue  between  the  Kentucky 
Coal  Lands  Company  and  the  Mattlnglys 
that  the  Eversoles  should  be  made  pnrt:i'«. 
If,  in  place  of  falling,  the  Kentucky  Coal 
Lands  Company  had  succeeded  In  establish- 
ing its  title  to  all  the  land  described  in  the 
petition.  It  is  manifest  that  the  decision  In 
Its  favor  would  have  defeated  the  cross-petl- 
tlon  of  the  Mattlnglys,  because  the  effect  of 
It  would  have  been  to  determine  that  the 
Mattlnglys  had  no  Interest  In  the  land  they 
sought  to  recover  damages  from  the  Evot^ 
soles  for  trespassing  upon.  On  the  other 
hand,  if  the  Mattlnglys  succeeded,  as  they 
did,  in  establishing  their  right  to  the  land 
upon  which  they  claimed  the  Eversoles  Iiad 
been  trespassing,  the  Kentucky  Coal  Lands 
Company  could  not  have  any  concern  in  the 
litigation  between  the  Mattlnglys  and  the 
Eversoles.  So  that  In  no  state  of  case  was 
the  original  cause  of  action  affected  by  the 
complaint  set  up  In  the  cross-petition. 

In  5  Encyclopsedla  of  Pleading  &  Practice, 
p.  641,  it  is  said,  supported  by  ample  authori- 
ty, that:  "The  new  facts  which  it  is  proiwr 
for  a  defendant  to  introduce  into  a  pending 
litigation  by  means  of  a  cross-bill  are  such, 
and  such  only,  as  It  is  necessary  for  the 
court  to  have  before  it  In  deciding  the  ques- 
tions raised  in  the  original  suit  to  enaKe 
it  to  do  full  and  complete  justice  to  all  the 
parties  before  it  In  respect  to  the  cause  of 
action  on  which  the  complainant  rests  his 
right  to  aid  or  relief.  If  a  defendant  in 
filing  a  cross-bill  attempts  to  go  beyood 
this,  and  to  introduce  new  and  distinct  mat- 
ter not  essential  to  the  proper  determinatloo 
of  the  matter  put  In  litigation  by  the  original 
bill,  although  he  may  show  a  perfect  cause 
against  either  the  complainant  or  one  or  more 
of  his  codefendants,  his  pleading  will  not  !« 
a  cross-bill  but  an  original  bUl.  And  no  de- 
cree can  be  rendered  on  such  matters." 

In  Newman's  Pleading  &  Practice,  p.  612. 
in  speaking  of  cross-petitions,  the  author 
states :  "And  It  must  at  all  times  be  deemttl 
essential  to  a  cross-bill  that  It  should  W 
confined  to  the  subject-matter  of  the  original 
bill.  Any  other  departure  from  It  was  n"<t 
admissible.  »  *  •  For  the  cross-bill  must 
relate  exclusively  to  the  subject-matter  of 


Digitized  by 


Google 


Ky.) 


PADUCAH  TRACTION  CO.  v.  BAKER. 


449 


th«  original  bill  and  things  connected  there- 
with, and  foreign  matter  cannot  be  intro- 
duced, nnlesa  under  special  circumstances." 
The  rule  of  practice  here  announced  is  fully 
supported  in  the  following  authorities:  In 
Wells  V.  Boyd,  1  Duv.  367,  a  case  very  much 
like  the  one  before  us,  Preston  brought  an 
action  against  Boyd  upon  a  note.  Boyd  an- 
swered, and  alleged  that  the  note  was  exe- 
cuted as  part  of  the  purchase  price  of  a 
Jack,  which  he  bought  from  Preston,  and  that 
one  Wells  and  Preston,  at  the  time  of  the 
execution  of  the  note,  executed  to  him  a  writ- 
ing, in  which  they  warranted  the  Jade  to  be 
a  good  foal  getter.  In  considering  the  right 
of  Boyd  to  make  his  answer  a  cross-petition 
against  Wells,  the  court  said:  "The  sub- 
ject-matter of  this  action  Is  the  right  of  the 
plaintiff,  Preston,  to  collect  from  the  defend- 
ant Boyd  the  amount  of  money  which  by  bis 
note  he  promised  to  pay,  and  that  right  was 
n.ot  and  cannot  be  affected  by  any  right  Boyd 
had  secured  to  him  by  reason  of  the  cove- 
nant executed  to  him  by  Wells.  And  the  two 
Judgments  in  this  case  forcibly  Illustrate  the 
correctness  of  that  conclusion.  Preston  here 
recovered  the  amount  of  his  note  against 
Boyd,  notwithstanding  the  litigation  between 
Boyd  and  Wells,  the  subject-matter  of  his 
action  being  entirely  unaffected  by  any  cause 
of  action  which  the  defendant  Boyd  bad 
against  Wells;  and  Boyd  got  an  independent 
Judgment  on  bis  cause  of  action  against 
Wells,  showing  concInslTely  that  Boyd's  cause 
of  action  on  the  covenant  of  Wells  was  dis- 
tinct from  and  wholly  Independent  of  Pres- 
ton's cause  of  action  against  him.  He  should 
have  brought  his  original  action  thereon. 
The  proceeding  against  Wells  cannot  there- 
fore be  sustained  by  way  of  counterclaim, 
nor  by  way  of  cross-petition."  In  Royse  v. 
Reynolds,  10  Bush,  286,  it  appears  that  one 
Fee  sought  to  enjoin  Royse  from  enforcing 
a  Judgment  against  him,  upon  the  ground 
that  he  was  his  surety,  and  bad  been  re- 
leased from  liability  by  lapse  of  time.  Royse 
made  his  answer  a  cross-petition  against 
Reynolds,  alleging  that  Reynolds,  as  sheriff, 
had  failed  to  return  the  execution  for  more 
than  80  days  after  the  return  day  thereof, 
and  had  failed  to  sell  certain  property  that 
had  been  levied  on.  The  court  said :  "There 
is  no  connection  whatever  between  these 
causes  of  action  and  the  subject-matter  of 
Fee's  suit,  except  that  Fee  was  a  party  de- 
fendant in  the  Judgment  upon  which  the 
execution  issued.  None  of  his  property  had 
been  seized,  aud  be  was  released,  if  at  all, 
not  by  the  delay  or  neglect  of  the  sheriff,  but 
by  want  of  diligence  on  the  part  of  Royse." 
In  Crabtree  v.  Bank's  Adm'r,  1  Mete.  482, 
Mary  Banks  recovered  a  Judgment  against 
J.  V.  Banks,  administrator  with  the  will 
annexed  of  C.  P.  Banks,  and  sought  to  re- 
cover the  amount  of  the  Judgment  from  the 
devisees,  to  whom  she  alleged  the  estate  had 


come.  In  this  action  the  administrator,  who 
was  made  a  party  defendant,  made  his  an- 
swer a  cross-petition  against  the  devisees, 
and  prayed  Judgment  against  them  for  a  bal- 
ance found  due  him  upon  settlement  as  ad- 
ministrator several  years  before.  To  this 
cross-petition  the  devisees  answered,  endeav- 
oring to  surcharge  the  settlement  of  the  ad- 
ministrator. The  court  said:  "In  this  case 
the  cause  of  action  stated  in  the  cross-peti- 
tion did  not  affect  the  subject-matter  of  the 
action  in  the  name  of  Mary  Banks  against 
the  devisees  of  C.  P.  Banks.  The  two  causes 
of  action  were  separate  and  distinct  There 
was  no  connection  between  themi  and  they 
should  not  have  been  blended  In  the  same 
action.  If  3.  Y.  Banks  had  a  demand  against 
the  devisees  of  0.  P.  Banks,  he  could  have 
asserted  it  in  his  separate  action,  and  It 
was  his  duty  to  do  so.  And,  upon  the  other 
hand,  if  the  devisees  desired  to  surcharge  the 
settlement  made  by  the  administrator  with 
the  will  annexed,  they  could  have  brought 
their  action  for  that  purpose,  or  have  relied 
upon  the  same  matter,  in  any  action  whldi 
he  might  bring  against  them  for  the  recovery 
of  the  alleged  balance  found  in  bis  favor 
upon  the  settlement  aforesaid." 

Counsel  for  appellants  insists  that  by  fil- 
ing an  answer  to  the  cross-petition  the  ap- 
pellees waived  their  right  to  object  to  It,  al- 
though the  answer  was  afterwards  withdrawn 
and  a  demurrer  entered  and  sustained.  This 
argument  is  based  upon  the  theory  that  the 
cause  of  action  set  up  in  the  cross-petition 
amounted  to  a  misjoinder  of  actions,  and 
therefore  this  error  was  waived  by  filing  an 
answer;  but  there  was  no  misjoinder  of  ac- 
tions. The  cross-petition  did  not  amount  to 
this.  It  simply  set  up  a  new  and  independ- 
ent cause  of  action  against  persons  who 
were  not  parties  to  the  original  suit  It 
would  have  been  better  practice  to  have  mov- 
ed to  strike  from  the  pleading  so  much  of 
it  as  asserted  a  cross-petition;  but  the  er- 
ror in  falling  to  resort  to  the  proper  prac- 
tice is  not  material,  as  the  right  conclusion 
was  reached. 

The  Judgment  is  aflirmed. 


PADUCAH  TRACTTON  CO.  v.  BAKER. 
(Court  of  Appeals  of  Kentucky.    Nov.  13,  1908.) 

1.  Carriers  (§  314*)— Carriage  of  Passen- 
gers—Actions  FOB  lN.TtTRiES— Complaint. 

A  complaint  for  injuries  to  a  street  railway 
passenger  may  charge  tbat  the  accident  was 
due  to  the  negligence  of  the  motorman,  or  to 
defects  in  the  car,  and  is  not  confined  to  one 
ground  of  negligence. 

[Eld.    Note.— For   other   cases,    see   Carriers, 
Dec.  Dig.  S  314.»] 

2.  Carriers  (§  316*)— Carriage  of  Passen- 
gers —  Actions  for  Injuries  —  Presump- 
tions and  Burden  of  Prooj^-Res  Ipsa 
loquitdr. 

In  a  personal  Injury  action,  If  the  cause 
of  injury  is  not  within  the  reasonable  knowl- 
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edge  of  plaintiff,  he  may  go  to  tlie  jury,  espe- 
cially in  an  action  against  a  carrier,  upon  evi- 
dence of  negligence  and  injury,  without  being 
required  to  specify  the  particular  cause,  un- 
der the  doctrine  of  res  ipsa  loquitur. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |»  1283,  1286 ;    Dec.  Dig.  |  316.»] 

3.  Cabbiebs  (8  316*)— Carbiaob  of  Passen- 
GEBS— Actions  fob  Iwjubies  —  Evidercb— 
Res  Ipsa  Loquitub. 

The  sudden  starting  of  a  street  car  with  a 
jerk  of  sufficient  violence  to  throw  to  the 
ground  a  passenger,  who  bad  placed  her  foot  on 
the  running  board  to  alisbt  at  the  crossing 
which  the  car  was  slowly  approaching,  justifies 
an  inference  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  1286;   Dec.  Dig.  {  316.*] 

4.  Negligence  (§  121*)— Pbe'sumptionb  and 
Bubden  of  Pboof— Res  Ipsa  Loquitu»— 
Rebuttai-. 

An  inference  of  negligence  arising  under 
the  doctrine  of  res  ipsa  loquitur  is  rebuttable, 
as  is  any  other  legal  presumption. 

[EM.  Note. — For  other  cases,  see  Negligence, 
Dec.  Dig.  i  121.*] 

5.  Appeal  and  Ebbob  (S  1003*)— Review— 
QuESTioNa  of  Fact. 

A  verdict  will  not  be  disturbed  on  review, 
unless  flagrantly  against  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ff  3938-3943;  Dec.  Dig.  { 
1003.*] 

Appeal  from  Circuit  Oonrt,  McCracken 
County. 

"To  be  officially  reported." 

Action  by  Rosa  A.  Baker  against  tbe  Padu- 
cah  Traction  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Wheeler,  Hughes  &  Berry,  for  appellant. 
Crice  &  Ross,  for  appellee. 

CARROLL,  J.  For  personal  injuries  al- 
leged to  have  been  sustained  by  the  negli- 
gence of  the  defendant  company  and  its 
agents,  by  reason  of  which  she  was  violently 
thrown  or  fell  to  the  street  from  the  car 
upon  which  she  was  a  passenger,  appellee 
brought  this  action.  A  trial  before  a  Jury 
resulted  In  a  verdict  in  her  favor,  and  tbe 
judgment  on  this  verdict  we  are  asked  to 
reverse.     . 

The  petition  stated  appellee's  cause  of  ac- 
tion as  follows:  "She  states  that,  when  the 
car  on  which  she  was  a  passenger  arrived 
within  about  one-half  a  block  of  her  destina- 
tion, the  conductor  thereon  rang  tbe  bell, 
notifying  tbe  motorman  in  charge  that  a 
passenger  wished  to  leave  tbe  car  at  the 
comer  of  Eleventh  and  Madison  streets.  She 
avers  that,  when  the  car  had  approached 
to  within  a  short  distance  of  the  comer  of 
said  streets,  it  began  to  slacken  its  speed, 
and  continued  to  go  less  rapidly  until  it  bad 
crossed  the  street  and  reached  the  point 
where  It  usually  stopped  for  the  discbarge  of 
passengers.  That  while  the  car  was  going 
at  this  rate  of  speed,  and  Just  before  it  reach- 
ed tbe  point  where  the  plaintiff  was  to  alight, 
tbe  conductor  on  tbe  car  came  around  where 


she  was  sitting,  and  took  her  umbrella  from 
her  and  raised  it,  stepping  out  on  tbe  Bte;> 
to  assist  her  off,  and  Just  at  this  time,  and 
immediately  before  tbe  car  reached  its  usual 
and  customary  stopping  place  on  this  cor- 
ner, and  tbe  place  where  the  plalntlfT  de- 
sired to  alight,  the  car  was  going  at  a  slow 
rate  of  speed.  She  arose  for  tbe  purpose 
of  stepping  off  the  car  when  it  bad  stopped, 
and  while  she  was  in  a  standing  position  on 
tbe  car,  and  before  she  had  made  any  at- 
tempt to  alight,  the  conductor,  who  was 
standing  on  tbe  steps,  extended  his  band  to 
assist  her  from  the  car,  when  the  car  start- 
ed up  suddenly  with  a  Jerk  and  threw  her 
to  tbe  ground  with  great  force  and  vioience. 
Plaintiff  says  that  the  sudden  starting  of 
the  car  with  a  Jerk  as  aforesaid  was  caused 
by  reason  of  the  gross  negligence  and  wan- 
ton carelessness  of  defendant's  agents  and 
servants  who  were  in  charge  of  said  car,  or 
.  because  of  the  gross  negligence  and  wanton 
carelessness  of  the  defendant  in  operatins 
this  car,  while  it  and  the  machinery  and 
appliances  connected  therewith  were  in  a 
dangerous  and  defective  condition,  w^bich 
dangerous  and  defective  condition  existed  at 
the  time,  and  was  well  known  to  the  defend- 
ant, its  agents,  and  servants  in  charge  there- 
of, or  could  have  been  known  by  the  exer- 
cise of  ordinary  care  and  prudence.  Plaintiff 
avers  that  the  accident  aforesaid,  and  tbe 
injuries  resulting  therefrom,  were  caused'  by 
reason  of  one  or  both  of  the  acts  of  negligence 
Just  indicated,  but  she  cannot  state  positive- 
ly which."  Api>ellee  was  the  only  witness 
who  testified  in  her  behalf  concerning  tbe 
nature  and  canse  of  the  accident  that  re- 
sulted in  her  injuries.  She  testified  tbat. 
when  she  had  placed  her  foot  on  the  rtumin? 
board  of  tbe  car  for  the  purpose  of  gettlnz 
off  at  the  crossing  which  the  car  was  slowly 
approaching,  and  while  being  assisted  by  tbe 
conductor,  tbe  car  gave  a  lurch  and  threw 
her  off.  She  did  not  state  what  caused  tbe 
car  to  suddenly  start  forward.  There  was  no 
evidence  whatever  that  the  car  or  any  of 
the  machinery  or  appliances  connected  there- 
with were  in  an  unsafe  or  defective  condi- 
tion, nor  was  there  any  evidence  that  the  mo- 
torman was  negligent  The  evidence  for  ap- 
pellant conduced  to  show  that  the  car  did  not 
suddenly,  or  with  a  lurch  or  Jerk,  start,  but 
that  the  appellee  stepped  on  the  footboard, 
riuming  lengthwise  of  the  car  to  mable  pas- 
sengers to  get  on  and  off,  while  the  car  was 
in  motion;  that  the  footboard  was  wet  from 
tbe  falling  rain,  and  her  foot  slipped,  and 
she  fell  to  the  ground  without  any  negligence 
or  carelessness  on  the  part  of  tbe  company 
or  any  of  its  employes. 

With  the  evidence  in  this  condition,  the 
court  instructed  tbe  Jury  that:  "It  was  the 
duty  of  the  defendant  to  exercise  the  ut- 
most care,  which  careful  and  prudent  persons 
are  accustomed  to  exercise  when  engaged  in 
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like  business  and  under  like  or  similar  cir- 
cumstances of  ttals  case,  to  have  Its  said 
car  and  the  machinery  and  appliances  tbere- 
to  attached.  In  a  reasonably  safe  condition; 
and  It  was  the  dnty  of  the  defendant's  em- 
I>Ioj^  In  charge  of  said  car,  and  In  the  oper- 
ation and  management  of  same,  to  exercise 
a  like  degree  of  such  care  to  safely  carry 
the  plaintiff  to  the  place  where  she  wanted 
to  leave  or  get  off  said  car,  and  to  atop 
same  at  said  place  long  enough  to  allow 
plaintiff  a  reasonable  opportunity  to  get  off 
of  said  car  In  safety.  And  if  you  shall  be- 
lieve from  the  evidence  that  the  defendant's 
employ^  in  charge  of  said  car  failed  to  ex- 
ercise such  care,  and  that,  while  plaintiff  was 
preparing  to  leave  or  get  ofC  of  said  car,  with 
notice  or  knowledge  to  the  employes  In 
charge  of  said  car,  before  the  same  bad  been 
stopped,  and  while  said  car  was  being  slack- 
ened up  for  the  purpose  of  being  stopped, 
the  employes  in  charge  of  said  car  suddenly 
and  with  a  Jerk  started  said  car,  or  if  you 
shall  believe  from  the  evidence  In  this  case 
that  the  machinery  and  appliances  of  said 
car  were  defective  and  unsafe,  and  defendant 
knew  this,  or  by  the  exercise  of  ordinary 
care  could  have  known  It,  and  by  reason  of 
swch  defective  and  unsafe  machinery  and 
appliances  said  car  was  caused  to  suddenly 
start  with  a  Jerk,  and  by  reason  of  either  of 
these  things,  and  as  a  direct  and  proximate 
cause  of  either,  plaintiff  was  thrown  to  the 
ground  and^  injured,  then  defendant  was  guil- 
ty of  negligence,  and  the  law  in  this  case  Is 
for  the  plaintiff,  and  you  should  so  find." 

Appellant  complains  of  so  much  of  this  In- 
stmctlon  as  submitted  to  the  jury  the  ques- 
tion as  to  the  imsafe  or  defective  condition  of 
the  car,  its  machinery  or  appliances,  upon  the 
ground  that,  although  the  petition  alleged 
that  the  car.  Its  machinery,  or  appliances 
were  nnsafe,  dangerous,  and  defective,  there 
was  no  evidence  offered  or  heard  in  support 
of  this  allegation.  It  contends  that  by  in- 
corporating this  idea  In  the  Instruction  the 
court  submitted  an  issue,  not  Involved  In 
the  case,  that  was  calculated  to  mislead  the 
Jury  and  was  prejudicial  to  Its  substantial 
rights.  In  answer  to  this  coimsel  for  ap- 
pellee argues  that  all  that  appellee  could  say 
was  that  the  car  was  negligently  started  with 
a  violent  Jerk  when  she  was  in  the  act  of 
getting  off.  Whether  the  sudden  lurch  of  the 
car  was  caused  by  the  negligence  of  the  per- 
sons In  charge  of  it,  or  by  reason  of  defects 
in  the  machinery  or  appliances  of  the  car, 
that  prevented  the  motorman  from  controlling 
it,  she  did  not  know  and  could  not  state. 
That  she  did  not  see  the  motorman  at  the 
time,  and  could  not  say  that  he  was  negli- 
gent, or  that  the  sudden  start  was  caused 
by  reason  of  the  brake  being  in  such  defective 
condition  that  It  slipped,  or  was  Jarred  loose, 
or  on  account  of  some  other  defective  appli- 
ance of  the  car.  A  sharp  issue  was  made 
by  the  evidence  of  the  company  and  the  ap- 
pellee as  to  whether  or  not  the  car  Increased 


Its  speed  while  she  was  In  the  act  of  alight- 
ing. This  was  the  vital  point  In  the  case, 
and  the  question  is.  Must  the  appellee  fall  be- 
cause she  could  not  In  her  evidence  speci- 
fy in  what  particular  the  negligence  complain- 
ed of  consisted?  To  put  it  in  another  way, 
Must  a  passenger,  under  circumstances  simi- 
lar to  those  proven  In  this  case,  be  able  to 
state  or  prove  by  witnesses  the  cause  that 
produced  the  acts  alleged  to  be  negligent,  or 
falling  In  this,  go  out  of  court? 

The  plaintiff  in  an  action  like  this  has 
the  right  to  state,  in  as  many  different  ways 
as  the  facts  wlU  Justify,  the  negligence  that 
caused  the  injuries  complained  of.  He  is 
not  confined  to  dne  act  of  negligence  on  the 
part  of  the  defendant,  but  may  state  separate 
and  distinct  concurring  acts  that  produced 
the  accident,  and  may  recover  npon  sufficient 
proof  to  support  one  or  more  of  them.  To 
Illustrate:  The  plaintiff  In  this  case  had  the 
right  to  charge  generally  that  her  injuries 
were  caused  by  the  negligence  of  the  per- 
sons in  charge  of  the  car,  or  because  the  car 
or  some  of  its  appliances  or  fixtures  were  In 
a  defective,  unsafe,  and  dangerous  condition, 
or  because  the  tracks  or  appliances  used  in 
connection  therewith  were  out  of  repair,  or 
in  an  unsafe  condition,  or  she  might  have 
pointed  out  with  particularity  the  several 
acts  of  negligence  that  contributed  to  bring 
about  the  Injury  complained  of.  Gaines  & 
Co.  v.  Johnson,  106  8.  W.  381,  82  Ky.  Law 
Rep.  58.  There  is  no  question  that  the  plain- 
tiff stated  a  good  cause  of  action  In  her  peti- 
tion, nor  Is  there  any  doubt  that  she  had  the 
right  to  charge  that  the  accident  was  due 
to  the  negligence  of  the  motorman  or  to  de- 
fects in  the  car.  There  Is  great  force  In  the 
argument  that  appellee  could  not  in  her  evi- 
dence state  accurately,  or  Indeed  at  all,  what 
caused  the  car  to  start,  or  whether  it  was  neg- 
ligence on  the  i)art  of  the  motorman,  or  neg- 
ligence in  the  company  In  failing  to  have 
the  car  in  such  condition  as  that  the  motor- 
man  might  control  its  movements.  She  knew 
the  car  started  suddenly  and  with  a  lurch. 
Why  It  did  so  she  could  not  state,  because 
she  did  not  know.  If,  as  a  matter  of  fact 
it  did  suddenly  start,  after  It  bad  slowed 
up  for  the  purpose  of  permitting  appellee 
to  alight.  It  is  clear  that  either  the  motor- 
man  was  guilty  of  negligence,  or  that  the 
car  or  some  of  Its  appliances  were  so  defec- 
tive that  he  could  not  control  it  There  was 
no  direct  evidence  of  defective  appliances, 
nor  indeed  was  there  any  direct  evidence  of 
negligence  on  the  part  of  the  motorman,  or 
that  any  person  or  thing  caused  the  car  to 
suddenly  start  forward,  as  shown  by  the 
evidence  of  appellee.  Under  this  state  of 
facts,  if  the  argument  of  counsel  for  appel- 
lant Is  sound,  the  court  should  have  peremp- 
torily Instructed  the  jury  to  find  a  verdict 
In  favor  of  the  company.  If  there  was  no 
evidence  to  show  defective  appliances,  neither 
was  there  any  to  show  negligence  on  the  part 
of  the  persons  in  charge  of  the  car.    It  It  was 
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error  to  submit  to  tbe  Jury  the  qnestlon  of 
defective  appliances,  It  was  eqnally  error  to 
submit  tbe  question  of  negUf^nce  of  the  mo- 
torman.  So  that,  carried  to  its  logical  con- 
clusion, the  result  would  be  that  in  cases 
of  this  character,  unless  the  plaintiff  was 
able  to  Introduce  direct  evidence  of  negli- 
gence on  the  part  of  tbe  persons  in  charge 
of  the  car,  or  evidence  of  defective  appliances, 
there  would  be  a  failure  of  proof.  But  the 
argument  of  counsel  is  not  sound.  It  often 
happens  that  a  passenger  or  a  common  car- 
rier, who  is  injured  by  its  negligence.  Is  not 
able  to  point  out  the  particular  person  or 
thing  that  caused  the  negligence,  or  describe 
in  what  it  consisted,  as  the  passenger  does 
not  know,  and  may  not  have  any  means  of 
knowing.  But,  it  does  not  follow  from  this 
that  tbe  passenger  may  not  make  out  his 
cause  of  action,  or  a  case  that  would  author- 
ize a  submission  of  the  issue  to  the  jury. 

It  is  the  general  rule  that  the  plaintiff,  In 
actions  to  recover  damages  for  personal  in- 
juries, as  well  as  in  other  cases,  has  the 
burden  of  proof,  and  must  introduce  evi- 
dence in  support  of  the  cause  of  action  set 
out  in  his  petition;  but,  if  the  cause  that 
produced  tbe  negligence  and  consequent  in- 
jury is  not  within  the  reasonable  reach  or 
knowledge  of  the  plaintiff,  then  he  may, 
especially  in  actions  against  carriers,  go  to 
the  jury  upon  evidence  of  negligence  and  re- 
sulting Injury  without  being  required  to  spec- 
ify the  particular  cause  of  the  negligence. 
And  this,  by  the  application  of  the  well-rec- 
ognized rule  of  res  ipsa  loquitur,  which 
means,  "the  thing  speaks  for  itself."  Accept- 
ing the  statements  of  appellee  as  true,  it 
is  manifest  that  the  car  suddenly  started, 
although  the  appellee  could  not  state  what 
caused  It  to  start.  That  it  was  started, 
either  by  the  negligence  of  the  motorman, 
or  by  the  company  in  falling  to  have  the  car 
properly  equipped,  is  equally  plain.  Wheth- 
er it  was  due  to  one  of  these  causes  or  the 
other,  or  both  of  them  jointly,  is  not  materi- 
al, so  far  as  the  appellee  is  concerned,  as  In 
either  event  she  was  entitled,  upon  her  own 
showing,  to  recover  for  the  Injuries  sustained 
by  the  negligent  starting.  Her  evidence  es- 
tablished the  two  essential  things  necessary 
to  recover — Injury  to  herself  without  her 
fault,  and  that  negligence  upon  tbe  part  of 
the  carrier  caused  it 

The  scope  of  the  doctrine,  of  res  ipsa  lo- 
quitur, and  its  ready  application  to  the  facts 
uf  this  case,  is  well  illustrated  In  the  state- 
ment of  the  rule  in  Shearman  &  Redfleld  on 
Negligence,  {  59,  where  it  is  said :  "The  ac- 
cident, the  injury,  and  the  circumstances  un- 
der which  they  occur,  are  in  some  cases  suf- 
ficient to  raise  a  presumption  of  negligence, 
and  thus  cast  upon  the  defendant  the  bur- 
den of  establishing  his  freedom  from  fault 
Proof  of  an  injury  occurring  as  the  proxi- 
mate result  of  an  act  of  the  defendant, 
which  may  not  usually,  if  done  with  due 
tare,  have  injured  any   one,   is  enough  to 


make  oat  a  presumption  of  negligence. 
Where  a  thing  which  causes  the  injury  is 
shown  to  be  under  the  management  of  tbe 
defendant,  and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  hapiJOi  if 
those  who  had  the  management  of  it  used 
proper  care,  It  affords  reasonable  evidence. 
In  the  absence  of  an  explanation  by  tbe  de- 
fendant, that  the  accident  arose  from 'a  want 
of  cara  So,  also,  where  it  is  shown  that  the 
accident  is  such  as  that  its  real  cause  may  be 
the  negligence  of  the  defendant,  and  whether 
it  is  so  or  not  is  within  the  knowledge  of  the 
defendant,  the  plaintiff  may  give  the  requir- 
ed evidence  of  negligence,  without  himself 
explaining  the  real  cause  of  the  accident,  by 
proving  the  circumstances,  and  thus  raising 
a  presumption  that  if  the  defendant  does 
not  choose  to  give  the  explanation,  the  real 
cause  was  negligence  on  tbe  part  of  tbe  de- 
fendant." 

The  text  is  fully  supported  in  Griffen  t. 
Manlce,  166  N.  Y.  188,  59  N.  E.  925,  S2  U 
R.  A.  922,  82  Am.  St  Rep.  690.  Orlffoi  wa» 
injured  In  an  elevator  accident  Tbe  court 
in  that  case  said:  "The  death  of  tbe  plain- 
tlCTs  Intestate  was  caused  by  the  fall  of  the 
counter-balance  weights.  Those  weights  were 
held  in  a  frame,  to  which  was  attached  a 
rope  or  cable,  passing  around  a  drum.  Tbe 
weights  fell  down  from  the  frame,  and  tbe 
rope  was  thrown  off  the  drum.  That  no  bwA 
accident  could  ordinarily  have  occurred  liad 
the  elevator  machinery  been  in  proper  condi- 
tion and  properly  eqult^ped  seems  to  me  very 
plain.  Tbe  court  was  tbwefore  justified  in 
permitting  the  jury  to  infer  negligence  from 
the  accident  construing,  as  I  do,  the  term  'ac- 
cident' to  include,  not  only  the  Injury,  but 
the  attending  circumstances." 

And  so  in  Breen  v.  N.  Y,  Central  R.  R.  Co., 
109  N.  Y.  297,  16  N.  E.  60,  4  Am.  St  R^>. 
450,  the  court  said :  "There  must  be  reason- 
able evidence  of  negligence;  but  when  the 
thing  causing  the  injury  is  shown  to  be  under 
the  control  of  the  defendant  and  the  acci> 
dent  is  such  as  in  the  ordinary  course  of 
business  does  not  happen  if  reasonable  care 
Is  used,  it  does,  In  the  absence  of  the  ex- 
planation of  tbe  defendant,  afford  saffldent 
evidence  that  the  accident  arose  from  a  want 
of  care  on  his  part"  In  Howser  v.  Cumb^ 
land  &  Fa.  R.  Co.,  80  Md.  146,  30  Atl.  906, 
27  L.  R.  A.  154,  45  Am.  St  Rep.  332,  the 
plaintiff  was  injured  by  being  struck  by 
cross-ties  that  fell  from  a  moving  car,  al- 
though the  plaintiff  was  unable  to  state  what 
caused  the  cross-ties  to  fall.  The  court  said : 
"While  the  general  rule  undoubtedly  Is  that 
the  burden  of  proof  that  tbe  injury  resulted 
from  the  negligence  on  the  part  of  the  de- 
fendant Is  upon  the  plaintiff,  yet,  in  some 
cases  the  very  nature  of  the  accident  may 
In  itself,  and  through  tbe  presumption  it 
carried,  supply  the  requisite  proof." 

In  Consolidated  Traction  Company  v.  Thal- 
helmer,  59  N.  J.  Law,  474,  37  Ati.  132.  the 
facts  are  almost  identical  with  those  in  tnia 
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case.  The  only  witness  wbo  testified  in  be> 
half  of  plaintiff  in  her  suit  against  the  com< 
pany  to  recover  damages  for  personal  in- 
Juries  was  herself.  She  said  that:  "She 
was  a  passenger  In  a  street  car  operated  by 
the  traction  company  and  running  upon  Or- 
ange street.  In  the  city  of  Newark ;  that  she 
notified  the  conductor  of  the  car  that  she 
desired  to  alight  therefrom  at  Fifth  street 
(which  crossed  Orange  street) ;  that  when 
the  car  approached  Fifth  street  the  conduct- 
or called  out  the  name  of  that  street;  that 
she  got  up  from  her  seat,  while  the  car  was 
etui  in  motion,  and  walked  to  the  rear  door 
of  the  car,  which  was  open,  and  when  she  ar^ 
rived  at  the  door  and  was  Just  coming  out 
of  It,  she  was  thrown  into  the  street  by  a 
movement  of  the  car  which  she  called  a 
'lurch'  or  a  'Jerk,'  and  described  as  of  suffi- 
cient force  to  throw  her  right  off.'  The  fall 
produced  serious  injury."  After  the  motion 
for  a  peremptory  was  overruled,  the  com- 
pany gave  evidence  tending  to  show  that 
Mrs.  Thalhelmer  fell  upon  the  street  after 
she  had  safely  alighted  from  the  car.  In 
denying  the  motion  for  a  new  trial  the  court 
said:  "Our  review  is  limited  to  the  consid- 
eration of  the  question  whether  Mrs.  Thal- 
belmer's  evidence,  if  credence  were  given  to 
It.  was  sufficient  to  establish  the  liability  of 
the  traction  company  to  answer  for  her  in- 
jury. The  contention  that  the  evidence  in 
question  was  insufficient  to  show  a  breach 
of  the  duty  wMch  the  traction  company,  as  a 
carrier  of  passengers,  owed  to  Mrs.  Thal- 
helmer cannot,  in  my  Judgment  prevail.  As 
street  cars  run  upon  rails  fixed  and  leveled 
In  the  highway,  and  not  permitting  lateral 
motion,  and  are  provided  with  brakes  which, 
when  am>Iied  quickly  or  when,  after  being 
applied,  are  released  quickly  before  the  mo- 
mentum of  the  car  has  been  overcome, 
produce  known  mechanical  effects  upon  per- 
sons on  the  car,  the  occurrence  of  a  lurch  or 
Jerk  of  the  violence  described  fairly  Justifies 
an  inference  that  either  the  tracks  were  Im- 
properly laid  or  were  out  of  order,  or  the 
brakes  were  improperly  handled.  At  all 
events  the  fact  that  such  a  lurch  or  Jerk  oc- 
curred as  would  have  been  unlikely  to  occur 
if  proper  care  had  been  exercised  brings  the 
case  within  the  maxim  'res  ipsa  loquitur.' " 

In  a  full  note  to  Huey  v.  Oahlenbeck,  121 
Pa.  2S8,  15  Atl.  620,  6  Am.  St  Rep.  790,  sup- 
ported by  ample  authority,  the  editor  states 
"that,  as  a  general  proposition,  a  party  who 
charges  negligence  as  a  ground  of  an  action 
must  prove  it;  yet  that  an  accident  may  be 
of  such  a  nature  as  to  raise  a  presumption 
of  negligence  is  fully  sustained  by  authority. 
The  doctrine  Is  maintained  that  proof  of 
the  occurrence  of  an  accident,  which  tmder 
ordinary  circumstances  would  not  have  hap- 
pened If  due  care  had  been  exercised,  raises 
a  presumption  of  evidence,  and  the  burden 


of  proof  is  thus  raised  upon  the  part  of  the 
defendant  to  rebut  the  presumption.  Or,  as 
expressed  in  an  English  case,  where  the 
thing  is  shown  to  be  under  the  management 
of  the  defendant  or  his  servants,  and  the  ac- 
cident is  such  as  in  the  ordinary  course  of 
things  does  not  happen  if  those  who  have 
the  management  of  it  used  proper  care,  it  af- 
fords reasonable  evidence,  in  the  absence  of 
explanation  by  the  defendant,  that  the  ac- 
cident arose  from  a  want  of  care."  In  29 
Cyc.  690,  and  21  Am.  &  Eng.  Ency.  of  Law, 
612,  numerous  cases  are  cited  in  line  with 
the  foregoing  authorities. 

The  case  before  us  furnishes  a  fine  ex- 
ample for  the  application  of  the  principle 
announced  in  the  foregoing  authorities.  The 
thing  that  caused  the  injury  was  under  the 
exdusive  control  of  the  railway  company. 
It  owed  a  duty  to  the  appellee  as  a  passenger 
to  use  due  care  to  avoid  injury  to  her;  and 
the  accident  was  of  such  a  nature  that  ac- 
cording to  her  statement  it  could  not  have 
happened  in  the  absence  of  negligence  in  the 
operation  or  construction  of  the  car.  We 
therefore  conclude  that  it  was  proper  to 
submit  to  the  Jury  the  question  of  defective 
appliances  together  with  the  negligence  of 
the  motorman,  upon  the  theory  that  the  Jury 
had  the  right  to  infer  from  the  plaintlflTs 
evidence  that  the  defendant  company  was 
negligent;  and,  as  the  plaintiff  could  not 
particularize  the  negligence,  as  it  might  have 
resulted  from  one  or  both  of  the  causes  stat- 
ed in  the  petition,  it  was  not  error  to  permit 
the  Jury  to  Infer  whether  the  sudden  start- 
ing of  the  car  was  due  to  one  or  both  of 
these  causes.  Nor  Is  the  fact  that  the  de- 
fendant, in  cases  of  this  character,  may  In- 
troduce direct  evidence  conducing  to  estab- 
lish that  there  was  no  negligence  in  the  op- 
eration of  the  car,  or  defect  in  the  appliances 
or  fixtures,  sufficient  to  warrant  the  court  in 
taking  the  case  from  the  Jury,  as  the  Jury 
might  infer,  notwithstanding  this  evidence, 
tliat  there  was  negligence  on  the  part  of  the 
carrier.  This  inference  is  of  course  rebut- 
table, as  is  any  other  legal  presumption,  and 
the  evidence  offered  in  rebuttal  might  be  so 
conclusive  or  overwhelming  as  to  authorize 
the  court  to  set  aside  a  verdict  for  the  plain- 
tiff. 

It  is  strongly  urged  that  the  injury  to 
plaintiff  was  due  to  the  fact  that  her  foot 
sli[qped,  and  not  to  any  negligence  in  the  op- 
eration or  construction  of  the  car,  and  that 
the  verdict  is  against  the  evidence,  and  this 
may  be  conceded.  But  the  Jury,  as  has  been 
often  and  over  again  said,  saw  the  witnesses, 
heard  them  testify,  and  accepted  the  evi- 
dence of  the  appellee  in  preference  to  that 
offered  in  behalf  of  the  company,  and  we 
cannot  say  that  the  verdict  is  so  flagrantly 
against  the  evidence  as  to  authorize  ns  for 
this  reason  to  disturb  it. 

The  Judgment  is  affirmed. 
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UNION  CENT.  LIFE  INS.  CO.  OF  CINCIN- 
NATI  V.   DUKES  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  18, 1906.) 

1.  Etidkrci  (§  35*)— Judicial  Notice— Laws 
OF  SisTEB  States. 

The  courts  of  Kentucky  do  not  take  judicial 
notice  of  the  law  of  a  sister  state;  such  law 
being  a  fact  to  be  shown  by  proof. 

[EJd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |§  35,  51 ;  Dec.  Dig.  I  35  ;•  Appeal 
and  Error,  Cent.  Dig.  i  2959.] 

2.  Appeal  and  Ebrob  (8  907*)— Review— Pbe- 
8UMPTI0WS— Absence  of  Bill  of  Excep- 
tions. 

In  the  absence  of  a  bill  of  exceptions  show- 
ing what  proof  was  made  in  the  lower  court,  It 
will  be  presumed  on  appeal  that  the  proof  heard 
justified  the  conclusion  reached. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3873 ;    Dec.  Dig.  §  907.*] 

3.  Appeal  and  Ebbob  (§  548*)  —  Review  — 
Stipulations  of  Counsel. 

A  stipulation  that  either  party  might  sub- 
mit to  the  court  statutes  and  decisions  to  show 
the  laws  of  other  states,  and  that  copies  of  the 
statutes  and  decisions  so  submitted  might  be 
attached  in  lien  of  the  original  to  the  record  for 
use  in  any  court,  does  not  warrant  the  court 
on  appeal  m  looking  to  such  statute  and  decisions 
ae  may  be  cited  in  argument,  where  there  is  no 
bill  of  exceptions  to  show  what  statutes  and 
decisions  were  submitted  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2433 ;   Dec.  Dig.  S  548.*] 

4.  Appeal  and  Ebbob  ($  883*)  —.Estoppel  — 
Ebbob  Invited. 

Where  the  parties  to  an  action  consent 
that  the  court  shall  consider  statutes  and  de- 
cisions adduced  and  give  judgment  thereon,  nei- 
ther can  on  appeal  complain  of  the  mode  in 
which  proof  was  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  3611 ;   Dec  Dig.  8  883.*] 

Appeal  from  the  Circuit  Court,  Simpson 
County. 

"To  be  officially  reported." 

Action  by  Marshall  B.  Dukes  and  others 
against  the  Union  Central  Life  Insurance 
Company  of  Cincinnati.  Judgment  for  plain- 
tiffs, and  defendant  appeals.     Affirmed. 

George  C.  Harris  and  Maxwell  &  Ramsey, 
for  appellant     Roark  &  Finn,  for  appellees. 

HOBSON,  J.  The  Union  Central  Life  In- 
surance Company  on  October  9,  1894,  issued 
a  policy  insuring  the  life  of  Dona  I.  Dukes, 
in  the  sum  of  $7,000.  It  was  provided  In  tbe 
policy  that,  in  case  of  default  in  tbe  pay- 
ment of  any  premium  after  the  third,  tbe 
policy  would  be  continued  In  force  for  the 
full  amount,  as  a  paid-up  nonpartlcipating 
policy  for  such  a  time  as  its  reserve  value 
would  carry  It  according  to  the  American 
Experience  Table  of  Mortality,  with  4  per 
cent.  Interest  Mrs.  Dukes  made  the  pay- 
ments on  the  policy  until  October  7,  1900, 
and  for  that  premium  she  executed  her  note 
due  11  months  after  date.  She  failed  to  pay 
the  note  or  any  subsequent  premium,  and 
died  on  March  26,  1904.  This  suit  was 
brought  by  the  beneficiaries  In  tbe  policy  on 


January  29,  1907,  to  recover  on  It;  tbej 
alleging  that  the  reserve  value  of  the  policj 
continued  it  in  force  for  a  period  of  mon 
than  five  years,  or  until  after  October  15 
1905.  The  defendant  by  Its  answer  set  u] 
the  fact  that  the  policy  also  contained  the» 
provisions : 

"After  three  years'  premium  shall  liav( 
been  paid  on  this  policy,  except  In  case  oi 
failure  to  pay  at  maturity  a  note  grlven  foi 
premium  or  for  a  loan  upon  the  security  o; 
this  policy,  the  company  will,  upon  legal  sur 
render  of  this  contract  before  default  in  tlK 
payment  of  any  premium,  issue  a  pald-ui 
nonpartlcipating  policy  payable  as  hereii 
provided,  for  the  amount  as  named  In  tabi( 
A  on  the  following  page. 

"In  case  of  default  in  payment  of  any  pre 
mlum  after  the  third,  except  In  case  of  fall 
ing  to  pay  at  maturity  a  note  given  for  pre 
mium  or  for  a  loan  upon  the  security  of  thii 
policy,  no  surrender  for  a  paid-up  polici 
having  been  made  as  above  provided,  thl: 
policy  will  be  continued  in  force  only  as  ; 
paid-up  nonpartlcipating  term  policy  foi 
such  time  only  as  one  annual  premium  oi 
this  policy  is  contained  in  its  reserve  valui 
according  to  the  American  Experience  Tabli 
of  Mortality,  with  4  per  cent  Interest.  L 
the  death  of  the  insured  occurs  while  tbt 
aforesaid  term  policy  Is  in  force  there  shal 
be  deducted  from  the  amount  insured  a  sun 
equal  to  the  regular  annual  premiums,  wltt 
Interest  that  would  have  accrued  had  tbfa 
policy  been  kept  In  force;  said  deduction  noi 
to  exceed  three  annual  preminmB  with  in 
terest." 

"The  failure  to  pay,  If  living,  any  of  th« 
first  three  annual  premiums,  or  the  faiinn 
to  pay  any  notes  or  interest  upon  notes  giV' 
en  to  the  company  for  any  premium  on  oi 
before  the  days  upon  which  they  become  due 
shall  avoid  and  nullify  this  policy  wlthoal 
action  on  the  part  of  this  company  or  notict 
to  the  Insured  or  beneficiary;  and  all  pay- 
menta  made  upon  this  policy  shall  be  dean- 
ed  earned  as  premiums  during  its  currency." 

"No  suit  to  recover  under  this  policy  shall 
be  brought  after  one  year  from  the  death  oJ 
the  Insured." 

The  note  which  Mrs.  Dukes  executed  ct«- 
talned  these  words:  "Said  policy,  includlns 
all  conditions  therein  for  surrender  or  con- 
tinuance as  a  paid-up  term  policy,  shall, 
without  notice  to  any  party  or  parties  in- 
terested therein,  be  null  and  void  on  the  fail- 
ure to  pay  this  note  at  maturity,  with  In- 
terest at  eight  per  cent  per  annum,  payable 
annually.  In  case  this  note  Is  not  paid  at 
maturity,  the  full  amount  of  premiums  shal! 
be  considered  earned  as  premiums.  duriBs; 
its  currency,  and  the  note  payable  without 
reviving  the  policy  or  any  of  Its  provisions." 

The  defendant  alleged:  That  Mrs.  Dukes. 
at  the  time  of  her  application  for  the  pollc? 
and  of  its  delivery  to  her,  was  a  dtlxen  and 
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resident  of  Texas;  that  the  contract  of  In- 
surance was  consummated  'by  delivery  with- 
in the  state  of  Texas,  and  all  transactions 
between  the  parties  relating  thereto  took 
place  in  Texas;  that  the  policy  by  Its  terms 
provided  It  should  be  an  Ohio  contract;  that 
the  beneficiaries  lived  either  in  Texas  or 
Oklahoma;  and  that  imder  the  laws  of  both 
Texas  and  Ohio  the  policy  was  void  upon  the 
nonpayment  of  the  note,  and  no  suit  could  be 
brought  upon  It  after  one  year  from  the 
death  of  the  Insured.  A  reply  was  filed  to 
the  answer  which  controverted  Its  allegations 
as  to  what  the  laws  of  Texas  and  Ohio  are. 
After  the  Issues  had  been  made  up,  the  case 
was  submittted  to  the  court  upon  the  fol- 
lowing agreement:  "It  Is  agreed  by  the 
plaintUF  and  the  defendant  that,  In  addition 
to  the  facts  which  are  admitted  and  In  evi- 
dence In  this  case  by  the  pleadings  and  ex- 
hibits, on  the  15th  day  of  October,  1901,  the 
ages  of  the  infant  plalntlfTs  were  as  follows: 
James  M.  Dukes,  15  years  old;  Elizabeth  N., 
13  years  old ;  Jonathan  Dukes,  11  years  old ; 
David  N.,  8  years  old;  and  the  other  plain- 
tifts  or  beneficiaries  under  the  policy  were 
adults.  It  Is  farther  stipulated  that  either 
of  the  parties  may  submit  to  the  court  In 
argument  such  statutes  and  decisions  as 
they  may  desire  for  the  purpose  of  establish- 
ing the  issues  raised  by  the  pleadings  In  re- 
spect to  certain  of  the  laws  of  Texas  and 
Ohio,  and  that  such  statutes  and  decisions 
may  be  deemed  in  evidence  subject  to  com- 
petency and  relevancy ;  copies  of  the  same 
to  be  attached  in  lieu  of  the  original  for 
the  purpose  of  the  record,  in  both  the  trial 
of  the  case  in  this  court  or  any  other  court" 
Tbe  circuit  court  entered  Judgment  for  the 
plaintUTs,  and  tbe  defendant  appeals. 

There  is  no  bill  of  exceptions  in  the  rec- 
ord, and  no  motion  for  a  new  trial  was  en- 
tered in  the  circuit  court  The  courts  of 
Kentucky  do  not  take  Judicial  notice  of  the 
laws  of  a  sister  state.  What  Is  the  law  of 
Ohio  or  Texas  is  a  fact  to  be  shown  to  the 
court  by  the  proof.  When  a  case  comes  to 
this  court,  the  question  before  us  is:  Did 
the  circuit  court  rule  prc^rly  on  the  facts 
before  him?  What  evidence  the  circuit  court 
had  before  him  as  to  the  laws  of  Texas  or 
Ohio  we  cannot  know,  as  there  is  no  bill  of 
exceptions  to  show  what  was  read  or  consid- 
ered in  that  court  It  is  insisted  that  it 
most  be  presumed,  in  tbe  absence  of  evidence 
that  the  contract  is  valid  under  the  law  of 
the  place  where  it  was  made,  because  It  is 
not  presumed  that  the  parties  made  an  Illegal 
contract.  This  is  true,  but  we  must  also 
presume  that  the  circuit  court  decided  prop- 
erly on  the  case,  as  it  was  presented  to  taim, 
In  the  absence  of  any  showing  as  to  what 
he  bad  before  him.  The  presumption  Is  that 
the  circuit  court  decided  correctly.  To  over- 
come this  presumption,  tbe  appellant  must 
bring  to  this  court  what  was  before  the  ctr- 
calt  court,  and.  If  be  fails  to  show  by  tbe 


record  that  he  has  done  this,  the  presump- 
tion in  favor  of  the  Judgment  of  the  circuit 
court  is  not  overcome.  In  other  words,  in 
the  absence  of  a  bill  of  exceptions  showing 
what  proof  was  made  in  the  circuit  court, 
we  must  assume  that  the  proof  beard  by  the 
circuit  court  Justified  the  conclusion  that  tbe 
court  reached,  and  that  the  laws  of  Texas 
and  Ohio,  as  shown  by  the  evidence  before 
him,  are  such  as  to  warrant  the  Judgment 
which  he  entered.  The  question  does  not 
turn  on  who  had  the  burden  of  proof.  It 
turns  on  the  presumption  that  the  circuit 
court  had  before  him  facts  sufficient  to  war- 
rant his  conclusion.  The  laws  of  Texas  and 
Ohio  may  in  fact  be  wholly  otherwise.  On 
this  question  we  express  no  opinion,  for  we 
can  only  consider  the  case  on  the  record  be- 
fore us.  The  question  before  us  is,  not  what 
is  the  law  of  Texas  and  Ohio,  but  what  did 
the  proof  In  the  circuit  court  show  it  to  be, 
and  on  this  question  the  presumption  Is  that 
the  proof  before  the  circuit  court  warranted 
bis  conclusion.  In  the  absence  of  a  bill  of 
exceptions  showing  what  he  had  before  him. 

The  stipulation  which  we  have  quoted  does 
not  warrant  us  in  looking  for  ourselves  to 
such  statutes  and  decisions  as  may  be  cited 
In  argument  In  this  court  for  the  stipulation 
plainly  provides  that  copies  of  the  statutes 
or  decisions  which  were  introduced  in  the 
Franklin  circuit  court  are  to  be  attached  In 
lieu  of  the  originals  for  the  purpose  of  the 
record  in  that  or  any  other  court,  and  there 
is  nothing  in  the  record  to  show  us  what  the 
circuit  Judge  had  before  him.  Tbe  plaintiff 
alleged  that  the  reserve  value  of  the  policy 
'  was  51,196.44,  and  evidently  this  would  have 
carried  the  policy  until  long  aftgr  Mrs.  Duke!a 
died. 

It  is  not  material  for  us  to  consider  wheth- 
er the  contract  is  governed  by  the  law  of 
Texas  or  the  law  of  Ohio,  for  in  either  event 
we  must  assume  that  the  proof  heard  in  the 
circuit  court  sustains  the  Judgment  It  is 
also  immaterial  what  would  be  the  rights 
of  the  parties  under  the  laws  of  Kentucky. 
It  is  not  a  Kentucky  contract,  and  is  govern- 
ed by  the  lex  loci  contractus.  The  defend- 
ant pleaded  this  law.  The  plaintiff  took  is- 
sue on  it  The  court  decided  the  issue,  and 
we  have  not  before  us  the  evidence  on  which 
he  based  his  Judgment.  The  regular  way  of 
proving  the  law  of  another  state  is  by  the 
evidence  of  a  witness  learned  therein,  but 
the  parties  may  consent  that  the  court  shall 
consider  such  statutes  and  decisions  as  they 
adduce  before  him  and  give  Judgment  there- 
on. When  they  so  consent,  neither  can,  on 
appeal,  complain  of  the  mode  in  which  the 
case  was  presented.  If  we  bad  before  us 
what  was  before  the  circuit  court  we  might 
then  determine  whether  he  ruled  correctly 
on  the  proof  before  him;  but.  In  tbe  absence 
of  this  from  the  record,  we  cannot  say  tliat 
he  ruled  Incorrectly. 

Judgment  affirmed. 
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WESTERN  ft  SOUTHERN  LIPB  INS.  CO. 
V.  QUINN. 

(Court  of  Appeals  of  Kentucky.    Not.  17, 
1908.) 

1.  Insubancb  (S  256*)— Life  Insuranoe— Fal- 
sity OF  Matebiai.  Answebs  in  Applica- 
tion—Effect. 

Where  a  question  propounded  to  an  ap- 
plicant for  life  insurance  was  material  and  the 
answer  was  untrue,  no  recovery  could  be  had 
on  the  policy,  whether  the  applicant  knew  it 
was  untrue  or  not 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  540;   Dec.  Dig.  {  256.*] 

2.  COUPBOMISI  AND  SKTTLEUXHT  (§  6*)— RKQ. 
XJISITES. 

Where  there  is  a  question  between  parties 
about  which  reasonable  men  may  differ  as  to 
the  outcome,  the  parties  may  adfust  the  differ- 
ence between  themselves  by  way  of  a  compro- 
mise which  will  be  upheld,  though  it  subsequent- 
ly develops  that  one  of  the  parties  was  right 
and  the  other  wrong. 

[EM.  Note. — For  other  cases,  see  Compromise 
and   Settlement,  Cent   Dig.   {  40;    Dec   Dig. 
|6.»] 
8.  Insubanox  (i  579*)— Compbomise— Valid- 

HT— CORSIDSBATION. 

The  question  of  the  validity  of  a  life  insur- 
ance policy,  because  insured  falsely  stated  in 
his  application  that  he  had  not  applied  to  any 
other  insurer  for  insurance  and  been  rejected,  is 
one  about  which  reasonable  men  may  entertain 
a  substantial  doubt,  and  a  compromise  of  the 
claim  under  the  policy  is  not  without  consider- 
ation. 

[Ed,  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1417;    Dec.  Dig.  {  »79.»] 

4.  InsUBANCE    (S    579*)— COKPBOKISB— Fbaud 

—Evidence— Sdfficiehct. 

E>ridence  held  not  to  show  that  the  com- 
promise of  a  claim  under  a  life  policy  was  pro- 
cured by  the  fraud  of  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §S  1418,  1419 ;   Dec.  Dig.  {  679.*] 

6.  INSOBANCE  (§  679*)— CoMPBOMiSE— Action 
TO  Set  ABiDB—PETmoN— Sufficiency. 
The  petition  in  an  action  by  the  bene- 
ficiary in  a  life  policy  to  set  aside  a  compromise 
of  the  claim  on  the  ground  of  the  fraud  of  in- 
surer must  allege  that  the  beneficiary  tendered 
to  insurer  the  amount  received  under  the  com- 
promise. 

[Ei.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  ${  1418,  1419;    Dec.  Dig.  {  679.*] 

6.  Judgment   (8   199*)  —  Notwithstanding 

Verdict— G  BOUNDS. 

Where  the  petition  in  an  action  to  set  aside 
a  compromise  of  a  life  insurance  claim,  on  the 
ground  of  the  fraud  of  insurer,  failed  to  allege 
that  the  money  received  under  the  compromise 
had  been  tendered  to  insurer,  the  court  under 
Civ.  Code  Prac.  J  386,  providing  that  judgment 
shall  be  given  for  the  ^arty  whom  the  pleadings 
entitle  thereto,  must  give  a  judgment  for  insure 
er,  notwithstanding  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  J  867;   Dec.  Dig.  »  199.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

"To  be  oflSciaily  reported." 

Action  by  Mary  Quinn  against  the  Western 
ft  Southern  Life  Insurance  Company. .  From 
a  Judgment  for  plalntifT,  defendant  appeals. 
Reversed,  with  directions. 


James  Qnarles,  for  appellant  T.  A.  Mc- 
Donald, Wm.  McKee  Duncan,  and  C  C 
McMahan,  for  appellee. 

BARKER,  J.  When  Michael  J.  Qalnn 
died  in  1906,  there  was  an  insurance  poller 
on  his  life  Issued  by  the  appellant  company 
for  $1,000,  payable  to  his  wife,  Maiy  Qainn. 
After  the  death  of  the  insured,  ttae  company 
denied  Its  liability  under  the  policy,  because 
it  claimed  that  in  the  application  for  Insur- 
ance among  the  questions  propounded  to 
the  applicant  was  whether  or  not  he  had 
ever  applied  to  any  other  company  for  In- 
surance and  been  rejected  or  postponed,  to 
which  he  answered  "No,"  that  this  answer 
was  material  and  was  untrue.  After  inter- 
viewing the  widow,  she  and  the  appellant 
company  agreed  upon  a  compromise  of  the 
claim,  by  which  it  paid  to  her  the  sum  of 
$750  in  full  of  her  claim  under  the  policy  in 
question.  The  company  owed  her  $116  on 
another  policy,  and  this  was  not  in  dispute. 
Thereupon  it  paid  to  the  appellee  the  sum 
of  $866  in  full  settlement  of  both  of  her 
claims  against  It,  and  the  following  receipt 
was  issued: 

"Form  23. 
"Olahnanfs  Receipt     $866.00.     Compromise 
Settlement 
"Louisville,  Ky.,  April  26,  1906. 
"Whereas  the  Western  and  Southern  life 
Insurance  Company,  of  Cincinnati,  Ohio,  is- 
sued its  policies  32776  and  10289A  on  the  Ufe 
of  Michael  J.  Qulnn,  and  whereas   certain 
differences  and  diq)utes  exist  as  to  the  lia- 
bility of  said  company  under  said  policies: 
Now,  for  the  purpose  of  compromising  and 
settling  the  said  disputes  and  differences,  the 
sum  of  eight  hundred  and  sixty-six   dollars 
has  this  day  been  paid  to  me,   receipt  of 
which  I  hereby  acknowledge  in   full    satis- 
faction, settlement  and  discharge  of  all  lia- 
bility of  said  company  under  said  policies 
and  the  same  is  now  herewith  surrendered. 
"[Signed]    Mary  Qulnn. 
"Witness: 
••[Signed]    M.  J.  Brady. 
"Alex  Aitsman. 
"George  A.  Bolssard." 

After  nearly  nine  months  had  expired  from 
the  date  of  this  receipt,  this  action  was  in- 
stituted by  the  widow  to  recover  the  balance 
of  $250  alleged  to  be  owing  her  under  the 
policy  which  had  been  compromised,  and  al- 
leging that  the  compromise  had  been  obtain- 
ed by  fraud,  misrepresentation,  and  deceit 
The  company  demurred  to  the  petition  be- 
cause it  did  not  allege  the  payment  or  ten- 
der back,  to  the  insurance  company  of  the 
amount  received  by  the  plaintiff  under  the 
compromise.  This  general  demurrer  was 
overruled  by  the  court  and  then  the  com- 
pany answered,  denying  the  fraud.  Vj.iin 
a  trial  of  the  case  before  a  Jury  a  Tordi<-i 
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-was  returned  In  favor  of  the  t>laintUI  tor 
tbe  anm  of  $250.  Therenpon  the  defendant 
«ntered  a  motion  for  a  Judgment  pon  ob- 
stante veredicto,  which  was  overruled.  It 
also  filed  a  motion  for  a  new  trial,  which 
was  overruled. 

The  evidence  showed  without  question  that 
prior  to  the  application  of  Michael  J.  Qulnn 
for  the  policy  in  dispute  he  had  applied  to 
another  company  for  Insurance,  and  had  been 
rejected,  and  that  his  answer  In  the  applica- 
tion for  the  policy  under  discussion,  that  he 
had  not  been  rejected,  was  untrue,  but  It 
did  not  certainly  appear  that  Qulnn  had  been 
informed  of  his  rejection.  Undoubtedly,  If 
tbe  question  was  material  and  the  answer 
untrue,  no  recovery  could  have  been  had  un- 
der the  policy,  whether  tbe  applicant  knew 
It  was  untrue  or  not  Provident  Saving 
Life  Association  v.  Dees,  120  Ky.  285,  86  S. 
W.  522;  Provident  Saving  Life  Association 
T.  Whayne,  93  S.  W.  1049,  29  Ky.  Law  Rep. 
160;  Mutual  Life  Insurance  Company  v. 
TThompson,  94  Ky.  256,  22  S.  W.  87;  Union 
Central  Life  Insurance  Co.  v.  Lee,  47  8. 
W.  614,  20  Ky.  Law  Rep.  8S9;  American 
Aid  Society  v.  Bronger,  91  Ky.  406,  15  S. 
W.  111&  Certainly  it  could  not  be  said  that 
-with  this  fact  existing  there  was  not  a  ques- 
tion of  the  liability  of  the  company  about 
-which  reasonable  men  might  differ.  This  be- 
ing BO,  the  dispute  was  one  which  the  par- 
ties might  compromise.  Where  such  a  com- 
promise has  taken  place,  it  is  Immaterial 
that  it  should  afterwards  transpire  that  one 
or  the  other  of  the  parties  to  the  settle- 
ment was  right  One  of  the  parties  to  a 
-disputed  question  of  law  must  always  be 
right;  and,  if  the  mere  fact  that  It  snbse- 
-quently  developed  that  one  party  was  right 
and  the  other  wrong  may  upset  a  compro- 
mise about  It,  there  could  be  no  basis  of  com- 
promise of  proposed  litigation.  The  rule  is 
that,  if  there  be  a  question  between  parties 
about  which  reasonable  men  might  well  differ 
as  to  the  outcome,  they  may  adjust  It  them- 
selves by  way  of  compromise,  and  this  will 
be  upheld  by  the  courts.  Mitchell's  Heirs 
V.  Long,  6  Litt  72;  American  Mutual  Aid 
Society  V.  Bronger,  91  Ky.  406,  15  S.  W. 
1118;  Creutz  v.  Hiel,  89  ECy.  429,  12  S.  W. 
926;  Morgan  v.  Hodges,  89  Mich.  404,  50  N. 
■W.  876,  16  L.  R.  A.  438;  Gray  v.  United 
States  S.  &  L.  Co.,  116  Ky.  967,  77  S.  W.  200 ; 
Taylor  v.  Patrick,  1  Bibb,  168;  Fisher  v. 
Mays'  Heirs,  2  Bibb,  448,  6  Am.  Dec.  626. 

We  are  of  opinion  that  the  question  be- 
tween appellant  and  appellee  as  to  the  lia- 
bility of  the  former  under  the  policy  was 
one  about  which  reasonable  men  might  en- 
tertain a  substantial  doubt;  and,  this  being 
so,  the  compromise  cannot  be  said  to  have 
been  without  consideration.  The  evVdence 
falls  entirely  to  show  the  slightest  fraud  or 
imposition  practiced  by  the  company  or  its 
agents  upon  the  appellee.  As  to  this,  we  can 
accept  her  own  statement.  The  company  had 
proposed  to  compromise  the  matter,  and  offer- 


ed her  $500,  and  then  she  said :  "Tbey  claim- 
ed that,  if  I  didn't  take  something.  It  would 
be  one  way  or  the  other,  and  I  said,  'You 
come  back  to-morrow,  and  I  will  make  up 
my  mind  what  I  Intend  to  do,'  and  I  asked 
them  ff  they  would  give  me  $760,  and  they 
wanted  to  give  It  to  me  willingly,  and  I  ac- 
cepted it.  I  did  not  know  whether  I  was 
entitled  to  It,  but  I  thought  that  I  had  paid 
one  year's  premium  and  that  I  was  entitled 
to  it  They  only  Intended  to  give  me  $500, 
and  the  next  day  I  asked  them  if  they  would 
give  me  $750,  and  that  was  the  agreement" 
It  thus  appears  that  the  agents  of  the  ^com- 
pany were  only  contending  for  the  right  of 
their  employer  to  dispute  the  validity  of  Mrs. 
Qulnn'a  claim  under  the  policy.  This  they 
had  a  legal  right  to  do;  and,  when  they 
proposed  to  give  her  $500,  she  declined  to  ac- 
cept at  once,  but  took  time  to  consider  it  and 
the  next  day  herself  offered  to  take  $750  in 
compromise,  and  the  company  acquiesced. 
She  also  shows  that  the  agents  of  the  com- 
pany, when  they  offered  to  settle  for  $500. 
told  her  to  consider  the  matter  and  let 
them  know  In  a  day  or  two,  saying  to  her 
that  she  "might  study  it  up" ;  that  they  had 
come  to  compromise  with  her,  but  they  did 
not  Intend  to  pay  the  full  $1,000.  A  careful 
reading  of  Mrs.  Quinn's  testimony  falls  to 
show  the  alleged  fraud  or  Imposition  on  the 
part  of  the  company  or  its  agents.  It  Is 
true  she  said  she  had  been  sick  and  was  In- 
capable of  understanding  business  matters, 
but  her  whole  testimony  clearly  refutes  this. 
She  was  out  of  bed  and  received  the  agents 
of  tbe  company,  and  the  next  day  after  the 
check  was  given  her  she  went  down  personal- 
ly to  her  bank  and  dqraslted  it  Perhaps 
her  attitude  towards  the  matter  under  dis- 
cussion and  her  clear  comprehension  of  tbe 
business  proposition  Involved  in  it  Is  better 
shown  in  the  following  answer  than  In  any 
other  part  of  her  testimony:  "Well,  when 
they  first  came,  they  did  not  offer.  They 
said  they  would  not  pay  the  full  amount 
and  I  asked  them  what  amount  they  Intended 
to  pay,  and  one  gentleman,  I  think  it  was 
the  man  from  the  home  office,  said  he  thought 
$500,  and  I  said  'No,'  I  would  take  It  to  court 
before  I  would  agree  to  compromise  with 
them  for  that  Then  they  talked  different 
things  that  had  happened,  and  then  I  exj 
plained  that,  If  they  were  satisfied  to  give 
me  $750,  I  thought  I  would  take  it,  and  I 
signed  the  receipt  for  the  full  amount,  $866." 
No  reasonable  mind  could  conclude  after 
reading  the  foregoing  answer  that  Mrs.  Qulnn 
did  not  understand  and  appreciate  her  legal 
rights  In  the  matter  of  the  proposed  com- 
promise. 

In  addition  to  all  this,  the  petition  was 
fatally  defective  in  falling  to  state  that  the 
plaintiff  had  paid,  or  tendered  back,  the 
amount  received  under  the  compromise.  This 
action  was  instituted  to  set  aside  and  vacate 
the  compromise  for  fraud  and  misrepresenta- 
tion.   In  order  to  accomplish  this,  it  was  nee- 
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essary  that  she  should  first  tender  back  the 
amount  she  had  received.  She  could  not  In- 
veigle the  company  Into  a  compromise  and  re- 
ceive Its  money,  and,  after  having  put  It  to 
such  a  disadvantage,  sue  for  the  balance  of 
the  disputed  claim.  This  was  held  in  the 
case  of  L.  &  N.  R.  R.  Co.  V.  McBlroy,  100 
Ky.  153,  37  S.  W.  844;  Home  Benefit  So- 
ciety V.  Muehl.  109  Ky.  479,  59  S.  W.  620; 
Shields  V.  Lewis,  49  S.  W.  803,  20  Ky.  Law 
Rep.  1604;  Cunningham  v.  Belknap,  00  S. 
W.  837,  22  Ky.  Law  Rep.  1582;  City  of 
Louisville  V.  Louisville  Railway  Co.,  68  S. 
W.  840,  24  Ky.  Law  Rep.  640;  L.  &  N.  R. 
R.  Co.  V.  Helm,  121  Ky.  645,  89  S.  W.  700; 
Ingram  v.  Railway  Co.,  89  S.  W.  641,  28  Ky. 
Law  Rep.  509 ;  McGUl  v.  L.  &  N.  R.  R.  Co., 
114  Ky.  363,  70  S.  W.  1048.  These  authori- 
ties settle  the  principle  quite  beyond  ques- 
tion. The  court,  therefore,  erred  In  over- 
ruling the  general  demurrer  to  the  petition 
because  of  the  failure  to  allege  that  the  mon- 
ey received  by  the  compromise  had  been  ten- 
dered back  to  the  company,  and  after  the 
verdict  the  motion  of  the  defendant  for  a 
Judgment  non  obstante  veredicto  should  have 
been  sustained.  Section  386  of  the  Civil 
Code  of  Practice  provides  that  judgment 
shall  be  given  for  the  party  whom  the  plead- 
ings entitle  thereto,  though  there  may  have 
been  a  verdict  against  him.  Under  the  plead- 
ings the  defendant  was  clearly  entitled  to  a 
Judgment  We  are  of  opinion  that  there  was 
no  evidence  of  fraud  In  the  obtention  of  the 
compromise  sought  to  be  set  aside,  and  the 
matter  in  dispute  was  one  which  legitimate- 
ly authorized  a  compromise  to  be  made. 

Judgment  reversed,  with  directions  to  set 
aside  the  order  overruling  the  motion  for  a 
Judgment  non  obstante  veredicto,  and  to 
enter  a  Judgment  in  favor  of  the  defendant 
dismissing  the  petition. 


ROBINSON  V.   HUFFMAN  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  13,  1908.) 

1.  Adverse  Possession  (j   60*)  —  Notice  to 

OwNEB — NECESSITT. 

Where  one  enters  into  possession  with  the 
consent  of  the  owner  under  the  expectation 
that  thereafter  a  conveyance  will  be  made,  the 
holding  is  not  advene  without  notice  to  the 
owner. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  !  290;   Dec.  Dig.  i  60.*] 

2.  .4.DVEBSK  Possession  (J  42*)— Limitations. 

Where  there  is  an  absolute  verbal  gift  of 
real  estate  and  nothing  further  is  contemplat- 
ed, the  holding  of  the  premises  by  the  donee  is 
adverse  from  the  taking  of  possession. 

[E)d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  i  207 ;    Dec.  Dig.  |  42.*] 

3.  Adverse  Possession  (§  13*)— Liuitationb. 

An  owner  in  fee  simple  verbally  gave  land 
to  a  daughter,  who,  with  her  husband,  imme- 
diately took  possession,  erected  a  dwelling  there- 
on, and  lived  there  continuously  for  more  than 
40  years.  Subsequently,  the  owner  becoming 
apprehen^ve  that  he  would  lose  his  farm,  con- 


veyed the  same,  with  such  land,  to  hia  sons,  who 
subsequently  divided  the  property.  The  daugh- 
ter remained  in  possession,  using  the  property 
as  a  home,  and  exercising  ownership,  and  ber 
right  was  not  challenged  for  40  years.  Hetd, 
that  the  daughter  acquired  title  by  adverse  pos- 
session. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session,   Cent    Dig.    gg    65-76;     Dec.    Dig.    5 

Appeal  from   Circuit  Court,  Pike  County. 

"Not  to  be  oflSclally  reported." 

Action  by  Daniel  Robinson  against  Wil- 
liam Huffman  and  others.  From  a  Judgment 
of  dismissal,  plaintiff  appeals.    Affirmed. 

Boscoe  Vanover  and  Anxler  &  Aoxier,  for 
appellant  J.  S.  Cline,  J.  R.  Johnson,  and 
J.  M.  York,  for  appellees. 

BARKER,  J.  The  appellant,  Daniel  Rob- 
inson, instituted  this  action  against  his  sister. 
Hannah  Huffman,  and  her  co-appellees,  to 
recover  possession  of  about  20  acres  of  land 
In  Pike  county,  Ky.,  claiming  to  be  the  owner 
and  entitled  to  possession  of  the  property, 
and  that  the  defendants  (appellees)  were 
wrongfully  in  possession  and  unlawfully 
withholding  It  from  him.  By  answer  the  ap- 
pellees denied  the  ownership  and  right  of 
possession  of  the  plaintiff,  and  pleaded  title 
in  appellee  Hannah  Huffman.  The  title  of  the 
latter  was  alleged  to  be  by  verbal  gift  from 
her  father,  Isaac  Robinson,  who  at  the  time 
was  the  owner  of  it,  and  also  that  she  was 
the  owner  of  the  title  by  prescription;  ad- 
verse possession  of  16  years  and  for  30  years 
being  pleaded.  There  was  also  a  plea  of  cham- 
perty, but  the  view  we  have  reached  as  to 
the  title  by  prescription  makes  it  unnecessary 
that  we  should  examine  that  feature  of  the 
defense. .  Ail  of  the  affirmative  allegations  of 
the  answer  were  denied,  and  the  action  trans- 
ferred to  the  equity  side  of  the  docket  and, 
coming  on  for  trial  before  the  chancellor, 
he  entered  a  Judgment  dismissing  the  plain- 
tiff's petition.  The  correctnew  of  that  Judg- 
ment is  challenged  by  this  appeal. 

The  crucial  facts  are  not  In  substantial 
dispute.  Isaac  Robinson,  the  father  of  ap- 
pellant, Daniel  Robinson,  and  appellee  Han- 
nah Huffman,  In  1864,  he  being  then  tbe 
owner  of  the  fee-simple  title  of  the  property, 
verbally  gave  it  to  his  daughter,  Hannah 
Huffman.  The  property,  which,  as  said  be- 
fore, consisted  of  about  20  acres,  was  rough 
mountain  land.  Appellee  and  her  husband  at 
once  took  possession  of  it  under  the  verbal 
gift,  erected  a  dwelling  house  thereon,  ancf 
lived  there  continuously  for  more  than  40 
years.  A  daughter  married  the  appellee 
Judge  Wright,  who,  by  permission  of  his 
wife's  parents,  built  a  house  on  the  prop- 
erty, and  made  it  his  home.  After  Isaac 
Robinson  gave  tbe  property  in  question  to 
his  daughter,  he  became  indebted,  and  was 
apprehensive  that   be  would  lose  his  farm. 


«For  otbw  cues  u*  lom*  topic  and  section  NUMBER  Id  Dec.  &  Am.  Digs.  19«7  to  data,  *  Reporter  Initim 


w 


Digitized  by  V^OOQ  IC 


KyO 


MATTHEWS'  ADM'R  y.  LOUISVILLB  &  K.  B.  CO. 


459 


of  which  the  property  here  InTOlved  was  a 
small  part,  and  he  thereupon  conveyed  It  to 
Ilia  BODS,  Daniel  Robinson,  and  Andrew  Rob- 
tnaon,  on  condition  that  they  would  pay  off 
bis  debts.  In  the  conveyance  to  his  sons, 
Isaac  Robinson  Included  the  land  In  question 
In  the  boundary  describing  the  property. 
Subsequently  the  sons  divided  the  farm; 
Andrew  Robinson  taking  that  part  which , 
vras  farthest  from  the  property  hereitf  In- 
volved, and  Daniel  Robinson  taking  a  convey- 
ance to  that  part  which  adjoins  the  land 
claimed  by  his  sister.  No  change  In  the  sta- 
tus of  Hannah  Huffman  was  made  by  these 
conv^ances.  She  remained  In  possession, 
using  and  occupying  the  property  as  a  home 
for  herself  and  family,  exercising  every  do- 
minion of  ownership  of  which  the  property 
was  susceptible,  and  her  right  so  to  do  was 
not  challenged  either  by  her  father  or  her 
brother,  the  appellant,  -during  40  years.  It 
Is  shovra  in  evidence  that  a  railroad  was  pro- 
jected through  the  property  both  of  Daniel 
Robinson  and  his  sister,  and,  although  he 
stood  on  the  record  as  being  the  owner  of 
the  property  claimed  by  his  sister,  he  de- 
clined to  sell  to  the  railroad  a  right  of  way 
through  her  yropertj,  but,  when  she  sold  a 
right  of  way  through  it,  he  Joined  in  the 
deed  to  the  railroad,  but  allowed  her  to  take 
all  the  money  without  claiming  any  part  of 
it.  We  think  this  evidence  establlsbes  in 
Mrs.  Huffman  an  indefeasible  title  to  the 
land  under  both  the  15  and  80  years'  sta^ 
utes  of  llmltatlonB  as  against  the  appellant. 
It  is,  however,  urged  with  great  force  and 
persistence  by  the  appellant  that.  Inasmuch 
as  bis  Bister  entered  into  possession  under 
a  verbal  gift  of  the  property,  she  was  there- 
fore merely  a  tenant  at  will,  and  was  not 
holding  adversely  to  the  father,  or,  after  his 
death,  to  her  brother,  and  that,  before  she 
could  dalm  to  be  in  adverse  possession,  she 
must  give  notice  of  such  adverse  holding. 
We  do  not  think  this  principle  is  applicable 
to  the  facts  In  the  case  before  us.  In  some 
of  the  cases  cited  this  distinction  is  made: 
That,  where  a  party  enters  Into  possession 
with  the  consent  of  the  owner  under  the  ex- 
pectation that  thereafter  a  conveyance  will 
be  made,  then  the  holding  is  not  adverse 
without  notice  being  brought  home  to  the 
owner ;  but  where,  as  In  the  case  at  bar,  the 
conveyance  of  the  property  is  absolute,  and 
nothing  further  Is  contemplated  or  expected 
to  be  done,  then  the  holding  is  adverse  from 
the  beginning,  the  absolute  gift  by  the  owner 
being  of  Itself  notice  of  the  subsequent  ad- 
verse holding  of  the  grantee.  It  is  not  con- 
tended In  this  case  that  the  father  was  after- 
wards to  complete  the  title  by  a  conveyance 
in  writing ;  but,  as  we  understand  it,  the  gift 
was  absolute  from  the  beginning.  Therefore 
the  statute  of  limitations  commenced  to  run 
as  soon  as  the  daughter  took  possession,  and 
ripened  into  an  indefeasible  title  at  the  end 


of  16  years,  and  certainly  at  the  expiration 
of  30  years. 

The  very  question  we  have  here  arose  in 
the  case  of  Owsley  v.  Owsley,  117  Ky.  47, 
77  8.  W.  397.  In  that  case  the  father  had 
verbally  given  to  his  son  a  large  and  valu- 
able farm  and  the  two  remained  living  upon 
this  farm  together.  Many  years  afterward, 
owing  to  a  misunderstanding  arising  from 
a  business  transaction,  the  father  under- 
took to  regain  the  farm  from  his  son,  and 
in  the  litigation  which  ensued  the  son  plead- 
ed title  by  prescription.  In  the  opinion,  on 
the  subject  in  hand,  it  Is  said :  "It  is  conced- 
ed that  by  the  parol  gift  no  title  passed  to  ap- 
pellee. Nor  did  appellant's  admission  that  he 
had  given  bis  son  the  property,  nor  did  even 
his  oath  to  that  effect  in  a  trial  In  another 
case,  divest  appellant  of  his  title.  If  that 
has  been  done,  it  is  solely  because  appellee 
has,  by  a  continuous  adverse  possession  for 
16  years,  under  claim  of  title,  thereby  ac- 
quired It  It  has  been  decided  a  number  of 
times  by  this  court  that  such  possession  by 
the  donee  under  a  parol  gift  will  ripen  into 
a  fee  simple  title.  [Authorities  omitted.]" 
To  the  same  effect  are  Medlock  v.  Suter,  80 
Ky.  101;  Creech  ▼.  Abner,  106  Ky.  239,  50 
8.  W.  68;  Thomson  v.  Thomson,  93  Ky.  435, 
20  S.  W.  373;  Commonwealth  v.  Gibson,  85 
Ky.  866,  4  8.  W.  463;  Gilbert  v.  Kelly,  57 
8.  W.  228,  22  Ky.  Law  Rep.  353. 

Under  the  principle  settled  in  the  foregoing 
cases,  and  the  facts  shown  in  this  record, 
we  have  no  doubt  of  the  validity  of  the  title 
of  the  appellee  Hannah  Huffman.  More  than 
half  of  the  property  in  dispute  was  fenced 
by  her,  and  she  claimed  the  whole  by  a  well- 
defined  boundary;  there  being  a  fence  erect- 
ed between  appellant's  part  of  the  farm  and 
that  in  dispute.  At  no  time  during  the  long 
period  of  possession  did  the, appellant  or  his 
vendor,  Isaac  Robmson,  ever  demand  rent 
from  appellee,  or  undertake  to  exercise  any 
ownership  over  the  property  she  claimed.  If 
her  holding  was  not  adverse,  and  her  title 
by  prescription  is  not  established,  we  are  at 
a  loss  to  know  by  what  facts  or  what  length 
of  time  an  adverse  possession  could  be  shown, 
or  a  title  by  prescription  established. 

Judgment   aflSrmed. 


MATTHEWS'  ADM'R  v.  LOUISVILLE  &  N. 
R.  CO. 

(Court  of  Appeals  of  Kentucky.     Nov.  20, 
1908.) 

1.  Masteb  and  Servant  (S  177*)— Injubt  to 
Brakeman— Negligence  of  Engineeh. 
The  engineer  is  not  shown  to  have  been 
neRligent  in  backing  the  engine  with  some  cars 
Into  the  rest  of  the  train,  causing  the  foil  of 
deceased,  a  brakeman,  standing  on  one  of  the 
cars,  thoujrh  deceased  gave  a  signal  to  back  the 
train,  as  H..  a  fellow  brakeman  on  the  gound. 
who  had  just  coupled  the  engine  to  the  cars 
with  it,  signaled,  to  go  forward,  and  the  engineer 
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obeyed  H.'s  signal ;  it  not  being  shown  bow  de- 
ceased signaled,  or  that  the  engineer  saw  or 
coold  have  seen  him  or  his  signal,  and  the  engi- 
neer testifying  that  be  received  no  signal  to 
back  and  did  not  know  deceased  was  on  the  car. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  1T7.»] 

2.  Maetteb   and   Skktakt   (S   198*)  — Nkqij- 

GENCE  OF  FeIXOW  SKBTAITI. 

Any  negligence  of  a  brakeman  In  signal- 
ing to  the  engineer  to  go  forward,  when  he  bad 
seen  another  brakeman  give  a  signal  to  back, 
compliance  with  his  signal  causing  a  collision 
of  cars  and  injury  to  tne  other  brakeman,  was 
the  negligence  of  a  fellow  servant  of  the  injured 
I>erson. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  IMg.  {  SOS;    Dec.  Dig.  {  198.*] 

8.  Masteb  and  Sebvakt  (S  187*)— Irjitbt  to 

Skbtant— Neouoence. 

To  make  a  railroad  company  liable  for  in- 
jury to  a  brakeman  by  the  bumping  together  of 
parts  of  a  tfain,  causing  his  fall  from  one  of 
the  cars,  it  must  be  shown  that  the  movement 
of  the  train  was  with  unnecessary  force  and 
not  of  a  usual  character. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S§  274,  277;  Dec  Dig.  i 
137.*] 

4.  TBIAL  (8  280*)— IHBTBU0TI0N8. 

The  instructions  given  fairly  presenting  the 
law  of  the  case,  ana,  leaving  unsaid  nothing 
needed  for  the  guidance  of  the  jury,  other  re- 
quested instructions  are  properly  refused. 

[BM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  651-659;   Dec.  Dig.  8  260.*] 

5.  Evidence   (|  539%*)  — Qualification   of 

EXPEBTS. 

Men  experienced  in  railroading  and  the  op- 
eration of  trains  and  more  or  less  familiar  with 
the  accidents  incident  to  railroad  life  are  quali- 
fied as  experts  to  express  the  opinion  that  the 
moving  forward  of  a  car  was  the  best  and  saf- 
est means  of  extricating  one  under  its  wheels. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2850;    Dec.  Dig.  {  689%.*] 

6.  Evidence  (g  126*)— Res  OEsxiB. 

Where  a  brakeman  was  thrown  from  a  car 
under  its  wheels,  what  he  said  after  being  tak- 
en therefrom  to  another  place,  as  to  how  he 
was  injured,  is  not  admissible  as  part  of  the 
res  gesta. 

lEH.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  372-376;   Dec.  Dig.  {  126.*] 

7.  Afpeai.  and  Ebbob  (S  1057*)— Habicless 
Ebbob  —  Exclusion  of  Cuhdi^tite  Evi- 
dence. 

Exclusion  of  evidence  of  what  one,  after  be- 
ing taken  from  under  a  car  to  another  place, 
said  as  to  how  the  accident  happened,  even  if 
error,  was  harmless;  others  having  testified  to 
substantially  similar  statements  of  his  while 
under  the  car. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4194-4199;  Dec.  Dig.  » 
1057.*] 

8.  Tbial  (f  41*)— Placing  Witnesses  undeb 

THE    RUL1!>— DlSOBETION. 

Allowing  a  witness  to  stay  in  the  court- 
room to  assist  in  the  trial,  while  others  are  ex- 
cluded, under  the  rule,  is  in  the  discretion  of 
the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  n  101-103;  Dec.  Dig.  g  41.*] 

Appeal     from     Circuit     Court,     Webster 
County. 
"To  be  otficlally  reported." 


Action  by  William  Matthews'  administrator 
against  the  Loulsrille  &  Nashville  Railroad 
Company.  Judgment  for  defendant.  Plain- 
tiff appeals.    AfSrmed. 

Oordon,  Qordon  Sc  Cox,  for  appellant.  Yea- 
man  &  Teaman  and  B^amin  D.  Warfield. 
for  appellee. 

SETTLE,  J.  On  the  night  of  December 
14, 1906,  appellant's  intestate,  Wm.  Matthews, 
at  the  time  a  brakeman  upon  one  of  appel- 
lee's trains,  fell  at  Providence,  Ky.,  from  a 
stock  car  onto  the  railroad  track,  and  was 
run  over  by  the  front  wheels  of  a  flat  car. 
which  broke  and  mangled  both  of  his  legs 
and  otherwise  injured  him  to  such  an  extent 
that  be  died  that  night  of  the  accident.  Be 
was  a  married  man,  38  years  of  age,  was 
then  earning  $60  to  $75  per  month,  and  had 
been  in  appellee's  service  as  a  brakeman 
abont  Sve  years.  His  administrator  brought 
this  action  to  recover  of  appellee  damages 
for  his  death.  The  answer  of  appellee  con- 
tained a  traverse  and  charged  appellant's 
Intestate  with  contributory  negligence,  and 
this  plea  was  controverted  by  reply.  The 
trial  resulted  in  a  verdict  and  judgm^it  in 
favor  of  appellee.  Thereupon  appellant  en- 
tered motion  and  filed  grounds  for  a  new 
trial,  but  the  lower  court  overruled  the  mo- 
tion, and  this  appeal  followed. 

The  train  upon  which  the  intestate  was  t 
brakeman  was  a  mixed  passraiger  and  freight 
train,  and  according  to  the  evidence  Its  loco- 
motive, after  leaving  two  freight  cars  on 
a  side  track,  went  on  the  house  track  for  the 
purpose  of  getting  a  stock  car  and  flat  car 
that  were  standing  thereon,  and,  having 
coupled  to  these,  it  moved  out  toward  the 
main  track,  but  stopped  before  the  flat  car, 
which  was  in  the  rear  of  the  stock  car,  got 
entirely  upon  the  main  track.  Immediately 
following  the  stop,  the  engineer.  In  obedi- 
ence to  a  go-ahead  signal  from  the  brake- 
man  HoUoman,  who  had  done  the  coupling 
and  was  standing  on  the  ground  by  the  flat 
car,  again  started  the  locomotive  and  two 
cars  attached.  At  this  Juncture,  the  Intes- 
tate, who  was  standing  on  the  rear  end  of 
the  stock  car,  lost  his  equilibrium  and  fell 
to  the  ground  In  front  of  the  fiat  car.  a 
front  wheel  of  which  ran  over  bis  l^s. 
crushing  them,  as  previously  stated.  It  fn^ 
tber  appears  from  the  evidence  that,  wliea 
the  intestate  realized  that  he  was  about  to 
fall  from  the  stock  car,  he  attempted  to 
jump  upon  the  flat  car,  but  was  prevented 
from  reaching  it  by  a  piece  of  timber  ex- 
tending across  its  front  at  a  height  of  two 
feet  from  its  floor.  The  stunning  effect  of 
the  contact  with  this  cross-bar  rendered 
more  certain  bis  fall  to  the  track  below. 
His  fellow  brakeman,  HoUoman,  upon  seeing 
the  Intestate  in  the  act  of  falling,  called  to 
him  to  jump  to  the  flat  car,  and  promptly 
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signaled  to  the  engineer  to  stop  the  loco- 
motive: but  this  could  not  be  done  nntll 
one  of  the  wheels  of  the  car  had  passed 
over  his  legs.  The  sudden  stopping  of  the 
locomotive  resulted  In  a  slight  rebound  of 
the  two  cars  attached  to  it,  and  this  caused 
the  wheel  of  the  flat  car,  which  had  Just 
run  over  the  Intestate's  legs,  to  back  against 
them  and  upon  some  of  his  flesh  and  cloth- 
ing, thereb7  pinioning  him  to  the  track.  The 
Intestate  received  some  Injury  to  his  breast 
or  stomach,  evidently  caused  by  his  contact 
with  the  cross-timber  on  the  flat  car,  from 
the  brake  beam  under  the  car,  or  by  the 
moving  of  the  car  after  bis  fall  to  enable 
the  train  crew  and  others  assisting  them  to 
remove  his  body  from  the  track.  It  was 
found  by  them  that  the  body  would  have 
to  be  released  from  the  pressure  of  the 
car  wheel  before  It  could  be  removed  from 
under  the  car.  A  brief  discussion  arose  as  to 
the  best  means  of  getting  the  Intestate  re- 
leased. One  or  more  favored  the  use  of  a 
"Jack"  with  which  to  raise  the  car,  but 
the  conductor  and  others  thought  a  slight 
forward  movement  of  the  car  would  more 
quickly  and  safely  accomplish  his  release, 
and  the  latter  method  was  the  one  adopted. 
So  the  car  was  moved  forward,  not  more 
than  two  feet,  by  the  engineer,  which  released 
the  Intestate,  who  was  thereupon  carried  to 
a  hotel,  near  by,  where  he  remained  until  his 
death.  We  are  unable  to  find  from  the  rec- 
ord that  the  witnesses  disagreed  as  to  the 
facts  thus  far  stated.  There  were,  however, 
disagreements  as  to  certain  other  matters  of 
evidence  to  which  we  will  later  advert 

Appellant's  chief  complaint  Is  that  the 
trial  court  erred  In  Instructing  the  Jury,  in 
that  they  confined  appellant's  right  to  re- 
cover to  the  negligence.  If  any,  of  appellee's 
servants  In  the  matter  of  extricating  the  In- 
testate's body  from  beneath  the  train,  and 
allowed  no  consideration  by  the  Jury  of  the 
question  of  whether  his  fall  from  the  stock 
car  was  caused  by  their  negligence.  We  are 
satisfied  the  court  committed  no  error  In  the 
particular  Indicated.  There  was  no  evidence 
conducing  in  the  slightest  degree  to  prove 
that  the  fall  of  the  Intestate  from  the  car 
was  caused  by  negligence  on  the  part  of  ap- 
pellee's servants.  It  is  true  one  or  two  per- 
sons testified  that  the  Intestate,  while  under 
the  car,  or  near  It,  and  Immediately  follow- 
ing hlB  removal  from  beneath  it,  said  he 
gave  a  signal  to  back  the  train  as  Holloman, 
his  fellow  brakeman  on  the  ground,  signaled 
it  to  go  forward,  and  that  the  engineer 
obeyed  Holloman's  signal  by  moving  the 
train  forward,  which,  being  unexpected  to 
the  intestate,  caused  him  to  lose  his  balance 
and  fall  off  the  car.  We  may  concede  that 
this  statement  of  the  Intestate  was  near 
enough  to  the  accident  and  sufficiently  con- 
nected with  It  to  make  it  a  part  of  the  res 
gestie;  but  it  shows  no  negligence  on  the 
part  of  the  engineer,  for  the  Intestate  did 
not  say,  nor  did  any  other  witness  state, 


that  the  engineer  saw  or  could  have  seen  a 
signal  given  by  the  intestate,  or  that  the 
latter  was  so  situated  as  to  enable  the  en- 
gineer to  see  him.  In  what  way  or  by  what 
means  the  Intestate  signaled  the  engineer  to 
back  the  train  did  not  appear  even  from  the 
Intestate's  declaration.  The  engineer  testi- 
fied that  he  received  no  signal  on  that  oc- 
casion to  back  the  train,  and  that  he  did  not 
know  the  Intestate  was  upon  the  top  of  the 
stock  car.  He  further  testified,  however, 
that  he  received  from  the  other  brakeman, 
HoUoman,  who  had  Just  coupled  the  loco- 
motive to  the  stock  and  fiat  car,  and  whom 
he  knew  to  be  then  standing  on  the  ground, 
a  signal  to  move  the  train  forward,  which  he 
obeyed.  If  It  could  be  said  that  Holloman 
saw  the  Intestate's  signal  to  back,  and  was 
guilty  of  negligence  in  giving  at  the  same 
time  a  signal  to  the  engineer  to  go  forward. 
If  he  did  BO,  appellee  would  not  be  responsi- 
ble for  such  negligence,  as  Holloman  was  a 
fellow  servant  of  the  Intestate. 

It  is  likewise  true  that  the  evidence  failed 
to  show  that  the  engineer  was  negligent  in 
the  manner  of  moving  the  train  at  the  time 
the  Intestate  fell  from  the  car.  There  was 
no  sudden  Jerking  or  other  unusual  move- 
ment of  the  train.  In  order  to  fasten  re- 
sponsibility upon  a  railroad  company  for  in- 
Jury  to  an  employe  by  a  fall  from  its  train 
caused  by  the  movements  thereof,  It  must 
be  made  to  appear  that  the  movement  was 
one  of  unnecessary  force,  and  not  of  a  char- 
acter usual  in  the  operation  of  such  a  train. 
An  Illustration  of  our  meaning  may  be  found 
in  the  case  of  Tates  v.  Millers  Creek  Const 
Co.,  89  S.  W.  241,  28  Ky.  Law  Rep.  331, 
wherein  It  is  said:  "The  fact  that  there 
was  a  sudden  or  even  hard  Jerk  of  the  ten- 
der by  the  engine  does  not  prove  that  the 
engineer  or  fireman  was  negligent  •  •  • 
The  proof  wholly  falls  to  show  that  the  Jerk 
that  threw  the  appellant  from  the  tender 
was  not  such  as  usually  attends  the  move- 
ment of  such  a  train,  or  that  It  was  of  un- 
usual force,  or  was  caused  by  any  unneces- 
sary force  applied  to  the  train  through  the 
engine  or  In  the  manner  of  operating  it" 
a,  N.  O.  &  T.  P.  Ry.  Co.  v.  Jacksm,  22  Ky. 
Law  Rep.,  68  S.  W.  626,  630;  L.  &  N.  R.  R. 
Co.  V.  Pox's  Adm'r,  42  S.  W.  922,  20  Ky.  Law 
Rep.  81.  In  confining  the  Jury,  by  the  in- 
structions given,  to  the  sole  issue  as  to  wheth- 
er appellee's  servants  were  guilty  of  negli- 
gence in  adopting  the  means  used  to  remove 
the  intestate  from  beneath  the  car,  after  its 
wheels  had  broken  and  mangled  his  legs,  the 
court  granted  him  all  he  was  entitled  to  un- 
der the  pleadings  and  proof.  The  instruc- 
tions were  as  follows:  "(1)  Gentlemen  of 
the  Jury,  the  court  Instructs  you  that  the  de- 
ceased, W.  S.  Matthews,  in  entering  the  em- 
ployment of  the  defendant,  assumed  all  the 
ordinary  risks  necessarily  Incident  to  the 
character  of  work  la  which  he  was  then  en- 
gaged at  the  time  of  his  Injury,  so  yon  will 
therefore  find  for  the  defendant,  unless  you 
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shall  believe  from  the  evidence  that  after  the 
deceased,  W.  S.  Matthews,  was  thrown  or 
fell  under  the  car  at  the  time  and  place  men- 
tioned In  the  evidence,  and  after  his  danger- 
ous position  was  known  to  defendant's  em- 
ployes In  charge  of  the  train,  they,  the  said 
employes  so  in  charge,  could  by  the  exercise 
of  ordinary  care  have  released  him  from  his 
then  position  and  avoided  further  Injury  to 
him,  and  if  you  shall  further  believe  from 
the  evidence  that,  in  attempting  to  and  in  re- 
leasing said  deceased  at  said  time,  they  fail- 
ed to  use  such  care,  and  by  reason  thereof 
said  deceased  was  injured  by  defendant's 
said  employes  to  snch  an  extent  that  It  di- 
rectly contributed  to  or  caused  his  death, 
then  and  in  that  event  the  law  is  for  the 
plaintur,  and  you  should  so  find,  and  in  your 
verdict  award  to  the  plaintiff  such  an  amount 
in  damages  as  will  fairly  and  reasonably 
compensate  the  estate  of  said  Matthews  for 
the  destruction  of  his  power  to  earn  money, 
not  exceeding  the  sum  of  $25,000,  the  amount 
claimed  in  the  petition.  (2)  The  court  fur- 
ther Instructs  yon  that  unless  you  shall  be- 
lieve from  the  evidence  that  the  injury  to  the 
deceased,  Matthews,  that  caused,  or  that  di- 
rectly contributed  to,  his  death,  was  caused 
by  defendant's  employes  in  charge  of  said 
train  failing  to  use  ordinary  care  In  removing 
or  releasing  said  Matthews  from  under  said 
car  after  discovering  his  position,  then  in 
that  event  you  will  find  for  defendant.  (3) 
The  court  further  Instructs  you  that,  al- 
though you  may  believe  from  the  evidence 
that  when  the  deceased,  Matthews,  fell  or 
was  thrown  under  the  car,  he  was  In  great 
peril,  and  that  to  move  the  car  was  not  the 
best  or  safest  way  to  rescue  or  remove  him, 
yet  If  you  shall  also  believe  from  the  evidence 
that  the  persons  In  charge  of  said  train  did 
in  good  faith,  and  In  accordance  with  their 
best  judgment,  under  the  circumstances,  as 
they  then  appeared  to  them,  adopted  that 
method  of  rescuing  or  removing  him,  provid- 
ed In  so  doing  they  used  ordinary  care,  then 
In  that  event  the  defendant  Is  not  liable  for 
not  having  adopted  some  other  method  of 
removing  him,  and  you  should  so  find.  (4) 
The  court  further  instructs  you  that  by  'or- 
dinary care'  as  used  in  the  foregoing  Instruc- 
tion is  meant  such  care  as  an  ordinarily  pru- 
dent person  would  usually  exercise  In  like 
business  and  under  the  same  or  similar  cir- 
cumstances as  proven  in  this  case."  The  in- 
structions fairly  presented  the  law  of  the 
case  and  left  nothing  unsaid  that  was  needed 
for  the  guidance  of  the  jury.  If  correct  in 
this  conclusion,  the  instructions  offered  by 
appellant  were  properly  refused  by  the  trial 
court. 

The  testimony  with  respect  to  the  main  is- 
sue was  conflicting.  Without  discussing  it 
in  detail,  that  of  appellant,  though  by  no 
means  convincing,  tended  to  prove  that  ap- 
pellee's servants,  by  using  the  "jack"  and 
lifting  the  end  of  the  flat  car,  could  have 
readily    and   quickly    released   the  Intestate 


from  his  then  position  without  further  injur; 
to  him ;  but  that  the  method  adopted  by  ap 
pel  lee's  servants  for  bis  release — tbat  is.  o 
moving  the  car  forward — not  only  caus^ 
additional  injury  to  his  legs,  bat  whoU; 
caused  the  Injury  to  his  breast  or  stomact 
which  resulted  from  the  pressure  theroon  o 
the  brake  beam  under  the  car  as  it  fvas  mOT 
ed  forward ;  and,  further,  that  these  additi.  r 
al  Injuries  certainly  hastened,  and  otherwis 
directly  contributed  to,  his  death.  WTien  w 
turn  to  appellee's  testimony,  it  thro'WB  an  gl 
tlrely  different  light  upon  the  transaction,  a 
is  strongly  conduced  to  establish  the  follow 
Ing  facts:  (1)  Timt  the  bruise  or  Injur; 
to  the  intestate's  breast  or  stomach  was  re 
ceived  in  falling  from  the  stock  car  and  !■: 
his  coming  In  contact  with  the  cross-b.ir  " 
timber  on  the  end  of  the  flat  car ;  (2)  that  i; 
view  of  the  excruciating  sufferings  of  the  ir 
testate  while  pinioned  to  the  track  by  tli 
wheels  of  the  fiat  car,  and  the  imminent  dar 
ger  of  Immediate  death  if  not  at  once  re 
leased,  the  moving  of  the  car,  in  the  jud; 
ment  of  appellee's  servants,  afforded  t' 
quickest  and  safest  means  of  effecting  hi 
release,  and  for  these  reasons,  and  none  otb 
er,  the  method  of  moving  the  car  was  resorte> 
to;  (3)  that  It  would  have  taken  from  1' 
to  15  minutes  to  liave  removed  the  car  fron 
the  intestate's  body  with  the  "Jack,"  and  th 
operation  would  have  been  attended  wltl 
greater  risk  and  danger  to  him  than  by  tb 
moving  of  the  car;  (4)  that  In  releasini 
the  Intestate  the  car  was  moved  gently  an 
only  about  two  feet,  and  the  removal  of  th 
intestate's  body  from  beneath  the  car  was  us 
attended  by  additional  Injury  to  him.  Upi->i 
these  facts  and  under  the  instructions  copiei 
In  the  opinion,  the  case  went  to  the  Jory,  ant 
we  are  not  disposed  to  say  that  the  verdlc 
was  not  authorized.  On  the  contrary,  w. 
think  it  supported  by  the  weight  of  the  evi 
dence.  Indeed,  the  evidence  as  a  whole  dem 
onstrates  the  good  faith  and  good  jndgmec' 
of  appellee's  servants  in  what  they  did  to  re 
lease  the  intestate  from  the  situation  o! 
peril  and  torture  In  which  he  had  onfortu 
nately  been  placed  by  an  accident  for  whict 
neither  he  nor  his  fellow  trainmen  were  ix 
any  sense  to  blame. 

We  find  little  force  in  appellant's  complain: 
that  appellee's  witnesses  were  not  experts, 
and,  consequently,  that  their  expressions  of 
opinion  to  the  effect  that  the  moving  of  tb« 
car  afforded  the  best  and  safest  means  of  e3[- 
trlcatlng  the  intestate  from  his  perlloos  posi- 
tion should  have  been  excluded.  The  wit- 
nesses referred  to  were  men  experienced  ia 
railroading,  in  the  operation  of  trains^  asd 
more  or  less  familiar  with  the  accidents  in- 
cident to  railroad  life.  Their  testlmonj 
amounted  to  more  than  a  mere  expression  <^f 
opinion,  and  we  think  there  was  sufficient 
proof  of  their  qualification  as  experts  to  en- 
title them  to  express  an  opinion  upon  tb« 
subject  In  question. 

We  find  no  error  in  the  exdoslon  by  the 
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«oart  of  the  testimony  of  appellee  Howard 
as  to  what  was  said  by  the  Intestate  after  his 
remoral  to  the  hotel  In  regard  to  the  manner 
In  which  his  injuries  were  received.  The 
statement  was  too  remote  from  the  main 
transaction  to  constitute  a  part  of  the  res 
gest«e.  Besides,  if  its  competency  were  free 
from  doubt,  its  exclusion  could  not  have  been 
80  prejudicial  .as  to  authorize  a  reversal,  for 
it  was,  at  most,  but  cumulative.  Other  wit- 
nesses testified  to  substantially  similar  state- 
ments made  by  the  intestate  while  he  was  un- 
der the  car,  with  respect  to  the  competency 
of  which  there  can  be  no  doubt 

It  is  also  Insisted  for  appellant  tliat  the 
court,  after  granting  the  separation  of  wit- 
nesses on  the  trial,  erred  in  allowing  appel- 
lee's conductor,  Bramwell,  to  remain  in  the 
courtroom  and  thereafter  to  testify  as  a  wit- 
ness for  appellee.  It  appears  that  Bramwell 
was  allowed  to  remain  in  the  courtroom  at 
the  request  of  appellee's  counsel,  made  when 
the  separation  of  witnesses  was  ordered,  and 
that  he  sat  with  and  advised  counsel  during 
the  trial  as  the  agent  or  representative  of  ap- 
pellee. Doubtless  this  was,  because  of  his 
familiarity  with  the  facts  of  the  case.  At 
any  rate,  it  was  allowed  by  the  court,  and 
the  qnestlon  of  whether  he  should  or  should 
not  have  been  excluded  under  the  rule  was 
a  matter  of  discretion  with  the  trial  court, 
which  this  court  will  not  attempt  to  control. 

Finding  in  the  record  no  error  that  will 
authorize  a  reversal,  the  judgment  is  af- 
firmed. 


I>OUISVILLE  RT.  00.  v.  BYER'S  ADM'X. 
(Court  of  Appeals  of  Kentucky.    Nov.  18,  1908.) 

1.  Stbket  Railboads  (8  114*)  —  Pedestbian 
KiLuiD — Speed  or  Cab— Bvidewce— Weight. 

Weight  of  the  evidence  in  an  action  for 
death  of  a  pedestrian  struck  by  a  street  car 
held  to  show  that  the  car  was  moving  at  an  un- 
usual and  dangerous  speed. 

[Bd.  Note.— For  other  cases,  see  Stre«>t  Rail- 
roads, Cent.  Dig.  {  247;   Dec.  Dig.  |  114.*] 

2.  Stbeet  Railboads  (t  114*)  —  Collision — 
Pedestbian— Lookout  by  Motobman— Evi- 
dence—SuryiciENcrt. 

Evidence  held  to  tend  to  show  that  a  motor- 
man  did  not  maintain  a  lookout  before  his  car 
struck  a  pedestrian. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  S  243;   Dec.  Dig.  {  114.*] 

8.  Stbeet  Railboads  (S  118*)  —  Collision 
■WITH   Pedestrian  —  Inotbuctions— Motob- 

IfAN'S    DUTT. 

In  an  action  for  death  of  a  pedestrian 
struck  by  a  street  car,  it  is  proper  to  instruct 
that  the  motorman  was  bound  to  maintain  a 
lookout  in  approachin);  the  crossing,  whether 
there  was  evidence  of  his  failure  to  keep  a  look- 
oat  or  not,  since  It  Is  necessary  to  define  the 
several  legal  duties  of  the  motorman. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent.  Dig.  §i  260,  261 ;  Dec.  Dig.  $  118.*] 

4.  Stbeet  Railboads  (|  118*)  —  Collision  — 
Pedestbian  Killed— I nstbuctions. 

Having  refused  to  instruct  that,  if  after 
plaintiff's  Intestate  saw  the  street  car  which  kill- 


ed him  approaching,  he  undertook  to  cross  the 
track  ao  close  to  the  car  that  the  motorman  in 
nsing  ordinary  care  and  the  means  at  command 
could  not  avoid  the  accident,  plaintiff  could  not 
recover,  it  was  prejudicial  error  to  fail  to  in- 
struct that  under  those  circumstances  plaintiff 
could  not  recover,  unless  any  inability  to  stop 
the  car  was  due  to  any  unusual  or  dangerous 
speed. 

[EM.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  i  118.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;   Common  Pleas  Branch,  Third  Division. 

"To  be  officially  reported." 

Action  by  Frank  Byer's  administratrix 
against  the  Louisville  Railway  Comi)any. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Reversed  for  new  trial. 

Falrleigh,  Straus  &  Fairleigh,  and  Howard 
B.  Lee,  for  appellant  R.  C.  &  J.  J.  Davis, 
for  appellee. 

SETTLE,  J.  Appellee  recovered  of  ap- 
pellant In  the  court  below  a  verdict  and 
judgment  of  $3,500  by  way  of  damages  for 
the  death  of  her  Intestate  Frank  Byers,  al- 
leged to  have  been  caused  by  the  negligence 
of  appellant's  servants  in  operating  one  of 
Its  electric  street  cars  at  an  unusual  and 
dangerous  rate  of  speed  upon  and  over  one 
of  the  principal  streets  of  the  city  of  Louis- 
ville. The  appellant  was  refused  a  new 
trial,  and  has  appealed. 

The  answer  of  appellant  contained  a  trav- 
erse and  plea  of  contributory  negligence. 
The  material  facts  were  that  the  intestate 
on  Sunday,  Blarcta  81,  1907,  about  1  o'clock 
p.  m.,  was  struck  by  a  passing  car  of  the 
appellant  at  the  intersection  of  Shelby  and 
St  Catherine  streets  as  he  attempted  to  cross 
the  street  and  railway  track  In  front  of  it 
According  to  the  testimony  of  a  nephew  of 
the  Intestate,  he  and  his  uncle  had  gone  from 
the  home  of  the  latter  to  the  comer  of  Shel- 
by and  St  Catherine  streets,  intending  to 
take  a  car  and  ride  out  to  Cave  Hill  Ceme- 
tery. Upon  reaching  the  place  for  taking 
the  car,  the  intestate  complained  of  being 
cold,  and  proposed  to  his  nephew  that  they 
forego  the  trip  to  the  cemetery  and  return 
home,  to  which  the  latter  consented.  They 
then  started  home,  attempting  to  diagonally 
cross  the  railway  track  on  Shelby  street  In 
front  of  the  car,  and  walk  westwardly  out 
St.  Catherine  street  As  they  stepped  upon 
the  street  from  the  curbing,  the  car  was 
apparently  half  a  block  away,  and  approach- 
ing rapidly.  As  they  got  near  the  track,  the 
Intestate  and  his  nephew  walked  rapidly  or 
ran  to  get  across  it  ahead  of  the  car.  This 
the  nephew,  being  in  the  lead,  succeeded  In 
doing,  but  the  intestate  was  less  fortunate, 
and,  though  nearly  across  the  track,  was 
struck  by  the  west  front  comer  of  the  car, 
hurled  to  the  ground,  and  killed.  At  the 
time  of  the  accident  there  were  two  police- 
men and  two  ladies  awaiting  the  coming  of  a 
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car,  and  standing  near  the  comer  of  Shelby 
and  St  Catherine  streets  where  the  cars 
usually  stopped  for  passengers.  As  the  car 
by  which  the  Intestate  was  killed  approach- 
ed them,  one  of  the  ladies  signaled  to  It  with 
her  hand  to  stop,  but  it  did  not  do  so,  or 
even  lessen  Its  speed,  but  passed  on,  going 
a  distance  of  30  or  40  feet  when  It  struck 
the  Intestate.  It  was  explained  by  appel- 
lant's servants  on  the  trial  that  the  car  was 
what  Is  known  as  an  "extra,"  which  was  be- 
ing rushed  to  one  of  Its  crowded  lines,  and 
for  this  reason  It  made  no  stops  on  Shelby 
street  the  day  of  the  accident  The  four 
persons  referred  to  for  whom  the  car  would 
not  stop  testified  on  the  trial  that  the  car 
was  about  80  feet  from  the  place  of  the  ac- 
cident when  the  intestate  stepped  upon  the 
track  in  front  of  it  They  all  agreed,  as  did 
the  nephew  of  the  Intestate,  that  the  car  In 
approaching  the  place  of  the  accident  was 
running  at  a  speed  of  20  or  25  miles  an  hour, 
and  that  it  did  not  slacken  its  speed  before 
striking  the  intestate.  The  nephew,  two  po- 
licemen, and  one  of  the  ladies  testified  that 
they  heard  no  signal  from  the  gong  of  the 
car  as  it  approached  the  crossing  or  before 
the  collision  with  the  intestate.  The  other 
lady  stated  positively  that  no  signals  were 
given.  On  the  other  hand,  the  conductor  and 
motorman  testified,  in  substance,  that  the 
car  was  nmning  at  a  rate  of  speed  not  ex- 
ceeding five  or  six  miles  an  hour,  which  was 
the  customary  and  a  reasonable  rate  of 
speed  for  the  car  to  travel;  that  in  ap- 
proaching the  crossing  at  or  near  which  the 
collision  with  the  intestate  occurred,  'the 
motorman  kept  a  constant  lookout  ahead, 
and  gave  repeated  and  the  usual  signals  with 
the  gong;  and  that  the  intestate  suddenly, 
and  unexpectedly  to  the  motorman,  ran  on 
the  track  jnst  ahead  and  within  a  few  feet 
of  the  car,  whereupon  the  latter  rapidly 
sounded  the  gong,  immediately  applied  the 
brakes,  and  did  everything  in  his  power  to 
stop  the  car  before  it  struck  the  intestate, 
but  found  it  impossible  to  do  so.  It  is  patent 
from  the  evidence  that  the  view  of  the  motor- 
man  Ahead  of  the  car  and  in  the  direction 
of  the  place  of  the  accident  was  unobstruct- 
ed the  length  of  a  block  or  square,  and  that 
the  decedent  could  have  seen  the  car  the 
same  distance. 

It  will  be  observed  that  the  evidence,  es- 
pecially as  to  the  speed  of  the  car,  was  very 
conflicting,  but  the  manifest  weight  of  it  was 
to  the  effect  that  the  car  was  moved  at  an 
unusual  and  dangerous  rate  of  speed.  More- 
over, the  testimony  of  appellee's  witnesses 
as  to  its  speed  was  supported  by  these  sig- 
nificant facts,  viz. :  That  the  decedent  who 
was  a  large  man  of  220  pounds  weight,  was 
knocked  a  distance  of  25  or  30  feet  by  the 
collision,  and  the  car  ran  75  feet  after  the 
collision  before  it  was  stopped.  The  most 
reasonable  way  of  accounting  for  the  dece- 
dfiif s  going  upon  the  track  in  front  of  the 
car  Is  that  he  did  so  supposing  the  car  would 


stop  on  the  opposite  comer  to  take  on  the 
four  persons  waiting  there  to  enter  it  which 
stop,  if  made,  would  have  permitted  him  tu 
cross  the  track  in  safety. 

It  is  not  contended  by  appellant  that  the 
evidenoe  was  not  soflScient  to  take  tbe  case 
to  the  Jnry,  but  insisted  that  the  trial  court 
erred  in  giving  instruction  1,  and  in  refusing 
to  give  instruction  A,  which  \r&a  asked  by 
it  Instruction  1  Is  predicated  upon  the  facts 
alleged  in  the  petition  as  constituting  appel- 
lee's cause  of  action,  and,  in  addition,  advis- 
ed the  Jury  of  the  duties  to  be  observed  by 
the  motorman  In  order  to  avoid  injury  t» 
persons  upon  or  crossing  the  street  car  track. 
It  is  only  that  part  of  the  instruction  -which 
told  the  Jury  it  was  the  duty  of  appellant's 
motorman  to  keep  a  lookout  ahead  of  the 
car  ta  approaching  the  crossing  and  place 
of  accident  at  the  intersection  of  Shelby  and 
St  Catherine  streets  to  which  appellant  ob- 
jects. This  objection  Is  based  upon  the  as- 
sumption that  there  was  no  testimony  intro- 
duced that  tended  to  prove  that  the  motor- 
man  did  not  maintain  such  a  lookout  at  the 
time  of  the  accident  It  \b  true  the  motor- 
man  claimed  to  Itave  kept  a  lookout  and 
that  no  witness  in  terms  contradicted  him  on 
that  point,  but  there  were  nevertbeleaB  cer- 
tain circumstances  established  by  the  evi- 
dence from  which  the  Jury  might  have  infer- 
red that  a  proper  lookout  was  not  maintain- 
ed. One  of  these  was  that  if  the  car  was  go- 
ing only  five  or  six  miles  an  hour  as  shown 
by  the  appellant's  testimony,  and  could,  as 
it  further  conduced  to  prove,  have  been  stop- 
ped within  a  distance  of  GO  feet,  and  the 
decedent  as  shown  by  appellee's  testimony, 
was  75  feet  from  the  car  after  he  stepped 
on  the  street  from  the  pavement  and  started 
to  cross  the  track,  and  there  was  nothing  to 
prevent  the  motorman  from  seeing  him  and 
that  his  purpose  was  to  cross  the  track  ahead 
of  the  car,  the  failure  of  the  motorman  to 
slacken  the  speed  of  the  car  in  approaching 
him,  if  it  could  not  be  stopped  altogether  to 
prevent  striking  him,  affords  some  basis  for 
the  inference  that  he  was  not  keeping  a  prop- 
er lookout.  But  whetheV  there  was  any  evi- 
dence of  a  failure  of  the  motorman  to  keep 
a  lookout  or  not,  that  part  of  the  Instmctloa 
objected  to  was  nevertheless  proper,  and  it 
has  been  repeatedly  approved  by  this  court 
in  cases  similar  to  this.  Liouisvllle  Railway 
Co.  V.  French,  71  S.  W.  4S6,  24  Ky.  Law 
Rep.  1279;  Owensboro  City  R.  R.  Co.  v.  Hill, 
56  8.  W.  21,  21  Ky.  Law  Rep.  1638;  Louis- 
ville Railway  Co.  v.  Bossmeyer,  104  S.  W. 
337,  31  Ky.  Law  Rep.  896;  South  OoTington 
&  Cincinnati  St  Ry.  Go.  v.  EHchler,  108  S. 
W.  329,  32  Ky.  Law  Rep.  1309;  Iionlsvill«- 
Railway  Co.  v.  Hutchcraft  106  S.  W.  iks:}. 
32  Ky.  Law  Rep.  429;  Louisville  Railway 
Co.  V.  Boutelller,  110  S.  W.  357,  33  Ky.  Uw: 
Itep.  4S4.  It  is  necessary  in  such  cases  to 
define,  in  instructing  the  Jury,  the  several 
duties  Imposed  by  law  upon  a  motorman  in 
operating  an  electric  car,  and  none  of  these 


Digitized  by 


Google 


Ky.) 


LOUISVILLE  &  N.  R.  CO.  v.  BROWN. 


465 


Is  more  Important  than  tbat  of  maintaining 
a  proper  lookout. 

Appellant's  second  complaint  presents  a 
more  serious  question.  Refused  instruction 
A  reads  as  follows:  "The  court  instructs  the 
Jury  if  they  believe  from  the  evidence  tbat 
plaintiff's  intestate  saw  the  car  with  which 
be  collided  approaching,  and,  after  seeing 
the  car,  undertook  to  cross  the  track  in  front 
of  it,  so  close  to  the  front  end  of  said  ap- 
proaching car  that  the  motorman  in  charge 
of  said  car  could  not  by  the  exercise  of  ordi- 
nary care  and  the  means  at  bis  command 
stop  said  car  or  check  the  speed  of  same  in 
time  to  avQid  colliding  with  plaintiff's  intes- 
tate, then  the  law  is  for  the  defendant,  and 
the  Jury  should  so  find."  The  court  gave 
the  usual  instructions  applicable  to  a  case 
Buch  as  this,  including  one  as  to  contributory 
negligence,  but  the  latter  was  so  modified  by 
another  Instruction  as  to  make  it  necessary 
to  give  one  presenting  to  the  jury  the  ques- 
tion of  whether  or  'not  the  collision  of  the 
car  with  the  Intestate  was  accidental  and 
his  death  an  unavoidable  casualty;  and  this 
aspect  of  the  case  Instruction  A  was  Intended 
to  cover.  The  trial  court  properly  refused 
It  in  the  form  offered,  but  it  should  have  in- 
structed the  Jury  upon  tbat  feature  of  the 
case  as  follows:  "The  court  instructs  the  Ju- 
ry that  if  tbey  believe  from  the  evidence 
plaintlCT's  intestate,  when  the  car  with  which 
be  collided  was  approaching,  saw  it  and  un- 
dertook to  cross  the  track  in  front  of  it  so 
close  to  the  front  end  of  such  approaching 
car  that  the  motorman  In  charge  of  same 
conld  not,  after  discovering  his  peril,  by 
tbe  exercise  'of  ordinary  care  and  the  means 
at  his  command  stop  said  car  or  check  the 
speed  of  same  in  time  to  avoid  colliding  with 
plalntlfTs  intestate,  then  the  law  is  for  the 
defendant  and  the  Jury  should  so  find,  un- 
less they  further  believe  from  the  evidence 
that  tbe  inability,  if  any,  of  the  motorman 
to  stop  the  car,  was  due  to  the  unusual  or 
dangerous  speed  at  which  he  was  running  It, 
if  he  was  so  running  it."  The  failure  <tt 
the  lower  court,  after  rejecting  instruction 
A  offered  by  appellant,  to  give  one  expressed 
as  above  directed,  was  prejudicial  error,  and 
for  that  reason  appellant  should  have  been 
granted  a  new  trial. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  for  a  new  trial  consistent  with 
this  opinion. 

LOUISVILLE  &  N.  R  CO.  v.  BROWN. 

(Court  of  Appeals  of  Kentncky.    Nov.  19,  1908.) 

1.  Pleading    (§   245*)— Amendment   During 
Tbial— Discretion  of  Cocbt. 

In  a  personal  injury  case  the  court  acted 
within  its  discretion  in  allowine  a  trial  amend- 
ment of  the  petition,  alleging  plaintiff's  injuries 
to  have  been  "great  mental  and  nervous  shock, 
and  was  otherwise  painfully,  physically,  and 
permanently  injured  and  impaired,  and  damag- 
ed," etc.,  to  present  the  allegations  that  plain- 


tiff was  "frightened  and  caused  to  suffer  great 
nervous  and  mental  shock,  and  was  otherwise 
injured  In  his  back,  left  leg,  and  right  ankle." 

[Bid.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  659 ;  Dec.  Dig.  {  215.*] 

2.  Costs  ({  61*)— Tbial  Amekoment. 

Where  a  trial  amendment  of  a  petition  was 
allowed,  but  there  was  no  continuance,  and  de- 
fendant lost  neither  time  nor  money  by  the 
amendment,  it  was  not  entitled  to  the  costs  of 
the  trial  to  the  time  of  amendment. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent, 
Dig.  {  219;   Dec.  Dig.  {  51.*] 

3.  RArLROADs  (g  348*)— Accidents  at  Cbobs- 
iNGS— Failubb  to  Signal— SoTFiciENcy  or 
Evidence. 

In  actions  for  injuries  to  travelers  at  rail- 
road crossings,  alleged  to  have  been  caused  by 
the  failure  of  those  in  charge  of  trains  to  give 
the  customaiy  crossing  signals,  negative  evi- 
dence of  the  failure  to  give  signals  is  sufficient 
as  a  basis  for  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  1141 ;   Dec  Dig.  i  348.*] 

4.  Damages  (J  216*)— Instructions. 

A  charge  that,  if  the  jury  find  for  plain- 
tiff, they  should  award  him  a  sum  that  would 
compensate  him  for  mental  and  physical  suffer- 
ing and  for  any  impairment  of  his  earning  pow- 
er resulting  directly  from  defendant's  negli- 
gence. Is  not  subject  to  the  objection  that  it 
authorizes  a  recovery  for  loss  of  plaintiff's  time 
because  of  his  injuries. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent.  Dig.  S  553 ;  Dec  Dig.  {  216.*] 

5.  Appeal  and  Ebrob  (§  1060*)— COSduct  of 
Counsel— Improper  Argument. 

In  bis  closing  argument  plaintiff's  counsel 
said:  "Connsel's  contention  that  you  cannot 
find  for  plaintiff,  unless  your  verdict  is  based 
on  prejudice  against  railroad  companies,  is  an 
insult  to  your  integrity.  We  want  no  verdict 
based  on  prejudice.  We  want  the  same  regard 
for  law  In  this  case  as  prompted  another  judge 
of  this  country  to  fine  a  corporation  $29,000,- 
000."  Beld,  that  the  argument  was  highly  im- 
proper, but  was  not  prejudicial,  where  the  jury, 
in  view  of  the  reasonable  verdict  rendered,  were 
evidently  not  influenced  by  it. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4135;   Dec  Dig.  i  1000.*] 

Appeal  from  Circuit  Court,  Marion  County. 

"Not  to  be  oflScially  reported." 

Personal  Injury  action  by  John  Brown,  Jr., 
against  the  Louisville  ft  Nashville  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

William  C.  McChord,  William  W.  Spald- 
ing, Charles  H.  Moorman,  and  Benjamin  D. 
Warfleld,  for  appellant  Hugh  P.  Cooper, 
for  appellee. 

BARKER,  J.  A  passenger  train  of  the 
Louisville  &  Nashville  Railroad  Company  col- 
lided with  the  buggy  which  appellee  wa*» 
driving  on  a  crossing  of  the  railroad  and  the 
Lebanon  and  Danville  turnpike  about  two 
miles  east  of  Lebanon.  Tbe  horse  was  killed 
and  the  buggy  wrecked.  The  appellee,  in 
order  to  save  bis  life,  jumped  from  the  bug- 
gy Just  before  the  collision,  and  claims  that 
he  received  severe  personal  Injuries,  either 
by  the  fall  or  by  parts  of  the  wrecked  buggy 
striking  him,  or  both.    To  recover  damages 


'For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Dig*.  1907  to  date,  ft  Reporter  Indexes 
113  S.W.-30 
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for  this  Injury  be  instituted  this  action, 
charging  that  the  Injuries  were  caused  by 
the  negligence  of  the  railroad  company's  em- 
ployes In  charge  of  the  train  In  falling  to 
give  the  proper  signals  for  the  crossing.  The 
answer  denied  all  the  allegations  of  negli- 
gence set  forth  In  the  petition  and  pleaded 
contributory  negligence.  A  reply  completed 
the  issues.  The  trial  resulted  In  a  verdict 
in  faror  of  appellee  for  the  sum  of  $250. 

The  appellant  complained  that  the  trial 
court  abused  Its  discretion  In  allowing  appel- 
lee to  amend  his  petition  during  the  trial  of 
the  case.  This  objection  is  based  upon  the 
following  consideration:  The  original  peti- 
tion alleged  the  appellee's  injuries  to  have 
been  "great  mental  and  nervous  shock,  and 
was  otherwise  painfully,  physically,  and  per- 
manently injured  and  impaired,  and  damag- 
ed In  the  sum  of  $5,000."  The  amendment 
complained  of  contains  the  following  change 
in  the  extent  of  the  Injuries:  That  appellee 
was  "frightened  and  caused  to  suffer  great 
nervous  and  mental  shock,  and  was  otherwise 
injured  in  his  back,  left  leg,  and  right  an- 
kle." The  court  was  of  opinion  that  the  al- 
legations In  the  original  petition  were  not 
sufficient  to  authorize  a  Judgment  for  dam> 
ages  and  so  intimated.  Thereupon  the  ap- 
pellee offered  and  was  allowed  to  file  the 
amendment,  in  which  be  specified  particular- 
ly the  parts  of  his  body  that  were  injured 
by  the  alleged  virrongdolng  of  the  appellant 
company.  We  do  not  think  the  court  abused 
its  discretion  in  allowing  the  amendment, 
and,  if  the  defendant  was  surprised  or  put 
at  a  disadvantage  by  reason  of  the  amend- 
ment, it  should  have  moved  for  a  continu- 
ance of  the  case,  which  would  doubtless  have 
been  awarded  had  it  been  asked  for.  In  the 
absence  of  such  motion,  we  feel  authorized 
to  conclude  that  the  defendant  was  not  tak- 
en advantage  of  or  Its  substantial  rights  in- 
jured by  the  filing  of  the  amendment  com- 
plained of. 

It  is  also  urged  that  the  court  should  have 
required  appellee  to  pay  all  costs  occurring 
up  to  the  time  of  the  filing  of  the  amend- 
ment. We  do  not  think  this  position  is 
sound.  If  the  appellant  had  been  surprised, 
and  the  court,  on  its  motion,  had  awarded  it 
a  continuance  of  the  case  by  reason  of  the 
filing  of  the  amendment,  doubtless  the  mo- 
tion to  require  the  appellee  to  pay  the  costs 
of  the  trial,  which  was  rendered  abortive 
by  reason  of  the  filing  of  the  amendment, 
would  have  been  sustained;  but,  as  the  trial 
went  on,  there  was  no  reason  for  requiring 
appellee  to  pay  the  costs.  The  appellant  had 
lost  neither  time  nor  money  by  the  filing  of 
the  amendment,  and  there  was  no  valid 
ground  for  changing  the  rule  that  the  costs 
should  follow  the  Judgment. 

It  is  further  urged  that  the  verdict  Is 
flagrantly  against  the  evidence.  It  may  be 
conceded,  for  the  purposes  of  this  appeal, 
that  the  evidence  for  the  defendant  was  of 
a  more  satisfactory  nature  than  that  of  the 


plaintiff.  As  usual  in  such  cases,  the  evi- 
dence for  the  plaintiff  was  of  a  negati.e 
character;  the  witnesses  saying  they  did  not 
hear  the  sound  of  a  whistle  for  the  crossing 
or  the  ringing  of  a  bell,  whereas,  the  wit- 
nesses for  the  plaintiff  stated  positively  that 
they  heard  the  bell  and  the  whistle  for  the 
crossing.  It  has  been  our  rule  to  uphold 
verdicts  based  upon  this  negative  kind  of 
evidence;  it  being  generally  the  best  that  the 
plaintiff's  case  will  admit  of.  Its  inflrmity 
grows  out  of  the  necessity'  of  the  case.  The 
witnesses  for  the  plaintiff  in  such  suits, 
where  they  are  conscientious,  can  only  say 
that  they  did  not  hear  the  customary  sig- 
nals, and,  as  said  before,  this  character  of 
evidence  has  been  uniformly  accepted  by  this 
court  as  a  satisfactory  basis  for  such  ver- 
dicts. 

The  verdict  of  $250  Is  not  excessive. 
There  was  on  this  point,  as  on  the  others, 
contrariety  in  the  testimony,  but,  assuming 
that  for  the  plaintiff  to  be  true,  we  think 
the  finding  of  the  Jury  to  be  within  the 
bounds  of  reason. 

Appellant  complains  that  Instruction  N'o. 
2  permitted  the  Jury,  in  estimating  the  dam- 
ages sustained  by  plaintiff,  to  give  him  the 
value  of  time  lost  by  reason  of  his  injuries, 
which  it  Insists  is  unauthorized  because  lost 
time  was  not  pleaded.  The  instruction  com- 
plained of  is  as  follows:  "If  you  find  for 
plaintiff,  you  should  award  him  in  damages 
such  sum  as  you  believe  from  the  evidem-e 
will  reasonably  and  fairly  compensate  him 
for  any  mental  and  physical  suffering,  and 
for  any  impairment  of  his  power  to  earn 
money  resulting  directly  from  defendant's 
negligence,  as  set  out  in  instruction  No.  1, 
not  exceeding  $5,000,  the  amount  sued  for." 
We  have  scanned  this  Instruction  in  vain 
to  find  any  language  therein  which  even  re- 
motely authorized  the  Jury  to  estimate  the 
loss  of  appellee's  time  by  reason  of  bis  in- 
juries. The  instructions  of  the  court  seem 
to  us  to  have  fairly  stated  the  law  of  the 
case  and  fully  protected  the  rights  of  the 
appellant. 

The  misconduct  on  the  part  of  counsel  for 
appellee  In  bis  address  to  the  Jury  has  given 
us  more  trouble  than  any  other  question  ra!^ 
ed  by  appellant  In  the  closing  argument, 
he  said:  "Counsel's  contention  that  you  can- 
not find  for  plaintiff  unless  your  verdict  is 
based  on  prejudice  against  railroad  compa- 
nies is  an  Insult  to  your  Integrity.  We 
want  no  verdict  based  on  prejudice.  We 
want  the  same  regard  for  law  in  this  case 
as  prompted  another  Judge  of  this  country 
to  fine  a  corporation  $29,000,000."  This 
statement  to  the  Jury  was  unwarranted  and 
highly  Improper,  and  the  trial  court  should 
have  80  told  the  Jury  and  rebuked  counsel 
for  making  it;  but  we  do  not  feel  authorized 
to  reverse  this  case  for  tlie  failure  of  the 
court  so  to  do,  for  the  reason  that  the  Jury 
were  evidently  in  no  wise  Influenced  by  what 
was  said,  although  the  motive  for  saying  it. 
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as  before  stated,  was  blgbly  Improper.  The 
object,  of  coarse,  was  to  prejudice  tbe  minds 
of  the  Jury  against  the  corporation;  but  tbe 
good  sense  of  the  Jury,  as  shown  by  tbe  rea- 
.sonableness  of  tbe  yerdlct,  furnished  an  an- 
tidote for  the  sinister  poison  which  counsel 
for  plaintiff  sought  insidiously  to  instill  in 
their  minds. 

Upon  the  whole  case,  we  are  unable  to 
find  a  sufficient  reason  for  reversing  the 
Judgment,  and  It  is  therefore  affirmed. 


In  re  OITI  OP  NEWPORT. 
(Court  of  Appeals  of  Kentncky.    Not.  19,  1908.) 

LicEWSEs  (J  14*)— Municipal  Cobfobations 

— Vehicles. 

Undor  Ky.  8t  1903,  i  3068,  subsec  2,  au- 
thorizing cities  of  the  second  class  to  license 
specified  vehicles,  "and  all  other  vehicles  used 
or  let  for  hire,"  there  is  no  power  to  impose  a 
license  tax  on  vehicles  not  used  or  let  for  hire. 

(E<d.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  iS  25-29;   Dec.  Dig.  i  14.*] 

Appeal  from  Circuit  Court,  Campbell 
County. 

"Not  to  be  officially  reported." 

Proceeding  by  the  City  of  Newport  on 
petition  to  test  validity  of  an  ordinance. 
From  a  Judgment  sustaining  its  validity,  ap- 
peal Is  taken.    Reversed. 

Courtland  T.  Baker,  for  petitioner. 

BARKER,  J.  This  is  a  proceeding  on  the 
part  of  tbe  city  of  Newport  (second  class), 
under  section  3063,  Ky.  St.  1903  (charter  of 
cities  of  tbe  second  class),  to  test  tbe  validi- 
ty of  a  general  ordinance  requiring  licenses 
for  vehicles  owned  and  operated  In  the  mu- 
nicipality. The  ordinance  provides  for  a  li- 
cense to  be  paid  by  the  owner  of  every  kind 
of  vehicle  operated  over  the  streets  of  New- 
port, whether  for  hire  or  for  tbe  business  or 
pleasure  of  the  owner.  The  circuit  court  up- 
held the  ordinance  in  all  of  its  parts,  except 
where  It  provided  for  a  license  for  the  use 
of  vehicles  used  as  a  part  of  tbe  business  of 
the  owner.  We  do  not  find  It  necessary  to 
follow  the  reasoning  of  the  trial  judge  or 
counsel  for  the  municipality,  as,  in  our 
opinion,  the  merits  of  the  case  turn  upon  a 
question  different  from  that  discussed  in 
the  brlefB  of  counsel  or  tbe  opinion  of  the 
lower  court. 

Subsection  2  of  section  3058,  Ky.  St.  1903 
(charter  of  cities  of  tbe  second  class),  pro- 
vides that  tbe  general  council  of  cities  of 
that  class  shall  have  power  by  ordinance, 
among  other  things,  "to  license,  tax  and 
regulate  •  •  •  livery,  board,  feed  and 
sale  stables,  hansoms,  cabs,  hackney-coaches, 
carriages,  barouches,  buggies,  wagons,  omni- 
buses, carts,  drays,  Job  wagons  and  all  other 
vehicles  used  or  let  for  hire.  •  •  • "  In 
the  case  of  City  of  Covington  v.  Woods,  98 
Ky.  344,  33  S.  W.  84,  an  ordinance  of  the 


city  of  Covington  similar  In  principle  to  the 
one  before  us  was  under  discussion,  and  it 
was  there  held  that,  under  the  charter  copied 
above,  cities  of  the  second  class  had  power  < 
only  to  license  vehicles  that  were  used  or 
let  for  hire.  In  the  opinion  it  is  said :  "The 
general  council  must  have  concluded  that  the 
authority  had  been  delegated  by  the  General 
Assembly  to  it  to  impose  and  collect  of  the 
owners  of  vebicies,  regardless  of  the  use  to 
which  their  vehicles  were  put,  license  fees. 
The  act  delegated  the  power  to  license,  tax, 
and  regulate  'livery,  board,  feed,  and  sale 
stables,  hansoms,  cabs,  hackney-coaches,  car- 
riages, barouches,  buggies,  wagons,  omni- 
buses, carts,  drays.  Job  wagons  and  all  other 
vehicles  used  or  let  for  hire.'  The  plain 
words  of  the  statute  are  decisive  of  the  ques- 
tion as  to  the  kind  of  vehicles  for  which  li- 
cense fees  were  to  be  Imposed  and  collected. 
The  statute  Itself  furnishes  the  means  of  Its 
own  exposition,  and  the  Intent  of  the  act 
clearly  appears  from  reading  it  If  the  Gen- 
eral Assembly  had  Intended  to  have  delegat- 
ed the  power  to  the  general  councils  of  cities 
of  the  second  class  to  collect  license  fees  on 
all  persons  plying  vehicles  on  the  streets, 
the  qualifying  words  'used  or  let  for  hire' 
would  not  have  been  used.  It  would  have 
been  easy  for  the  General  Assembly  to  have 
said  all  vehicles  plying  the  streets  without 
any  particular  designation  had  It  not  been 
the  purpose  to  limit  the  Imposition  of  license 
fees  to  vehicles  in  certain  use.  The  enu- 
merated vebicies  are  the  kind  which  are 
usually  'used  or  let  for  hire'  in  cities.  To 
make  manifest  and  certain  the  kind  of  vehi- 
cles embraced,  the  act  particularly  named 
some  and  used  the  general  words  'other  ve- 
hicles' to  designate  the  balance  of  like  char- 
acter, but  all  of  which  must  be  'used  or  let 
for  hire'  to  authorize  the  general  council  to 
Impose  the  fees.  We  conclude  that  the  ordi- 
nance, in  so  far  as  it  imposes  license  fees 
on  vehicles  used  or  let  for  hire,  is  valid.  In 
so  far  as  it  attempts  to  impose  license  fees 
on  vebicies  not  used  or  let  for  hire,  it  is  in- 
valid. The  General  Assembly  did  not  dele- 
gate the  power  to  the  general  councils  of 
tbe  cities  of  the  second  class  to  Impose  it* 
cense  fees  on  vehicles  not  used  or  let  for 
hire,  and,  if  the  General  Assembly  has  the 
constitutional  right  to  grant  such  power  (and 
we  do  not  decide  the  question,  as  it  is  not 
Involved  In  this  case),  then  tbe  cities  of  the 
second  class  could  only  exercise  it  after  re- 
ceiving such  grant." 

It  follows  from  this  authority  that  the 
ordinance  of  the  city  of  Newport,  in  so  far 
as  It  imposes  licenses  on  vebicies  used  or  let 
for  hire,  is  valid,  and,  In  so  far  as  It  im- 
poses licenses  on  vehicles  otherwise  used,  is 
invalid. 

Upon  the  authority  of  the  case  cited,  the 
judgment  of  the  lower  court  is  reversed  for 
proceedings  consistent  herewith. 


'For  other  eas«e  see  iam«  topic  and  section  NUMBER  In  Dee.  &  Am.  Dlgi.  1907  to  date,  &  Reporter  Indezei 
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CITY  OF  NEWPORT  t,  FITZBB. 
(Court  of  Appeals  of  Kentucky.    Nov.  19,  1008.) 

Appeal  from  Circuit  Court,  Campbell  County. 

"Not  to  be  officially  reported." 

The  City  of  Newport  prosecuted  William  Kt- 
zer  for  violation  of  an  ordinance  as  to  licensing 
vehicles,  and,  from  a  judgment  of  dismissal,  it 
appeals.    Affirmed. 

Courtland  T.  Baker,  for  appellant.  George 
Veitb,  for  appellee. 

BARKER,  J.  The  question  Involved  In  this 
<»se  is  similar  in  principle  to  that  involved  in 
City  of  Newport  (on  petition,  this  day  decided) 
113  8.  W.  467. 

As  the  vehicle  owned  by  appellee  was  not  used 
or  let  for  hire,  the  judement,  dismissing  the 
prosecution  against  him  for  a  violation  of  the 
ordinance  discussed  in  the  above-mentioned  case, 
is  affirmed  upon  the  authority  of  the  opinion 
therein. 


JAMES,  Auditor  of  Public  Accounts,  t.  KEN- 
TUCKY    REFINING  CO. 

(Court  of  Appeals  of  Kentucky.    Nov.  17,  1908.) 

1.  Taxation  (g  117*)— Cobpobate  Fbakchisk 
—Statutes— CoNsTBDCTioN. 

Ky.  St  1903,  {  4077,  imposes  a  franchise 
tax  on  every  railroad  company,  press  dispatch, 
telephone,  turnpike,  palace-car,  sleeping-car,  and 
"every  other  like  company"  having  or  exercis- 
ing any  exclusive  privilege  not  allowed  to  nat- 
ural persons  or  for  performing  any  public  serv- 
ice. Held,  to  impose  a  franchise  tax  on  a  cor- 
poration manufacturing  cotton  seed  oil  and 
owning  tank  cars  by  which  such  products  were 
transported  to  its  customers  by  railroads  on  a 
mileage  basis.    - 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  214 ;   Dec.  Dig.  S  117.*] 

2.  Taxation    (|    117*)  —  Fbanchibb   Tax  — 
cuaracteb  of  business. 

Where  a  corporation  is  engaged  in  the  busi- 
ness of  freight  carrying,  it  is  subject  to  a  fran- 
chise tax  imposed  by  K^.  St.  1903,  {  4077, 
though  such  business  is  incidental  only  to  its 
main  activities. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  214;   Dec.  Dig.  i  117.*] 

3.  Taxation    (8   117*)  —  Fbanchisk    Tax  — 
'^Franchise 

The  term  "franchise,"  as  used  in  Ky.  St 
1908,  i  4077,  imposing  a  franchise  tax  on  cor- 
porations engaged  in  freight  traffic,  etc.,  is  not 
the  right  to  do  the  thing,  but  the  doing  of  it  in 
fact,  so  it  was  no  answer  to  a  corporation's  lia- 
bility for  such  tax  that  its  engaging  in  such 
business  was  ultra  vires. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §  214 ;   Dec.  Dig.  §  117.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2929-2941 ;    vol.  8,  p.  7666.] 

4.  Taxation  (§  117*)  —  Fbanchise  —  Tbans- 
po'ktation  Business— Natube  of  Tax. 

The  franchise  tax  imposed  by  Ky.  St.  1903, 
i  4077,  on  persons  engaged  in  the  transporta- 
tion business,  is  not  an  occupation  tax,  nor  a 
tax  on  a  mere  privilege  of  engaging  in  busi- 
ness, but  a  tax  on  the  business,  since  the  busi- 
ness is  not  taxed  unless  property  otherwise  tax- 
able is  employed  in  the  designated  occupation; 
nor  is  the  business  taxed  independently  of,  or 
without  reference  to,  the  tangible  property  to 
which  it  is  by  the  statute  annexed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  $  214 ;   Dec.  Dig.  8  117.*] 


5.  Taxation  (g  47*)— Different  Assessvetvts 

— Cobpobations. 

Where  part  of  a  corporation's  capital  wai 
engaged  in  the  carrying  business,  it  was  liabK 
to  taxation  on  the  capital  not  so  employed,  ai 
provided  by  the  revenue  act  of  1906  (Laws  19<i»; 
p.  88,  c.  22),  and  also  for  the  franchise  tax  im 
posed  on  persons  engaged  in  such  boslness,  bj 
Ky.  St.  1903,  g  4077;  the  proper  method  be 
ing  to  assess  separately  the  tangible  propertj 
engaged  in  the  carrying  business,  and  then  t< 
impose  a  franchise  tax. 

[Bd.  Note.— For  other  cases,  see  Taxation 
Cent.  Dig.  g  100;   Dec.  Dig.  g  47.*] 

Hobson,  Lajssing,  and  Barker,  JJ.,  dissenting 

Appeal  from  Circuit  Court,  Franklii 
County. 

"To  be  officially  reported." 

Suit  by  the  Kentucky  Refining  Company 
against  F.  P.  James,  Auditor  of  Public  Ac 
counts,  to  restrain  the  collection  of  a  fraii' 
cblse  tax  assessed  against  complainant  foi 
the  use  of  tank  cars  for  the  transportatloi 
of  Its  product  Decree  for  complainant,  and 
defendant  appeals.  Reversed  and  remanded, 
with  directions. 

James  Breathitt,  Atty.  Gen.,  for  appel- 
lant   T.  L.  Edelen  and  Arthur  M.  Ratledge, 

for  appellee. 

O'REAR,  O.  J.  Appellee  is  a  domestic  cor^ 
poration,  whose  principal  business  is  the 
manufacture  of  oil  from  cotton  seed,  ttie  re- 
fining and  sale  of  such  oil,  and  dealing  in 
the  by-products  of  the  manufacture.  It  owns 
and  operates  200  or  more  tank  cars  for  trans- 
porting its  oil  to  market  and  to  Its  customers. 
The  cars  are  the  familiar  oil  tank  railroad 
cars  m  general  use  for  transporting  oU  in 
large  quantities.  Appellee  used  all  Its  cars 
in  Its  own  business.  The  method  is  to  hire 
the  cars  to  the  transporting  railroads  at  ao 
much  per  mile;  appellee  paying  the  carrier 
roads  their  customary  rates  for  hauling  its 
oils.  The  net  result  Is  appellee  furnishes 
cars  to  the  railroad  companies  which  it  pat- 
ronizes in  which  to  carry  Its  oils,  thereby  en- 
gaging to  that  extent  in  the  business  of  a 
carrier.  The  State  Board  of  Valuations 
and  Assessments  required  appellee  to  reiwrt 
its  business  done  as  such  carrier,  as  is  re- 
quired of  common  carriers  generally,  and 
thereupon  assessed  a  franchise  tax  against 
it  based  upon  the  yal  nation  placed  by  the 
board  upon  the  franchise  it  was  enjoying  in 
respect  to  such  business  of  furnishing  these 
special  freight  cars  for  the  transmission  of 
freight  traffic. 

The  statute  under  which  the  State  Board 
of  Valuations  and  Assessments  proce^ed 
Is  section  4077,  Ky.  St  1903,  which  reads  as 
follows:  "Every  railway  company  or  cor- 
poration, and  every  incorporated  bank,  tmst 
company,  guarantee  or  security  company,  gas 
company,  water  company,  ferry  company, 
bridge  company,  street  railway  company,  ex- 
press company,  electric  light  company,  elec- 
tric   power    company,    telegraph    company. 


•For  other  uses  see  same  topic  and  section  NUMBER  in  Dec.  t  Am.  Digs.  1907  to  date,  &  Reporter  IndexM 
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press  dlq^atch  company,  telephone  company, 
turnpike  company,  palaoe-«ax  company,  dln- 
tng-car  company,  sleeping-car  company,  cbalr- 
car  company,  and  every  other  like  company, 
corporation  or  association,  also  every  other 
corporation,  company  or  association  having 
or  exercising  any  special  or  exchislve  priv- 
ilege or  franchise  not  allowed  by  law  to 
natural  persons,  or  performing  any  public 
service,  shall.  In  addition  to  the  other  taxes 
Imposed  on  it  by  law,  annually  pay  a  tax 
on  Its  franchise  to  the  state,  and  a  local 
tax  thereon  to  the  county,  Incorporated  city, 
town  and  taxing  district,  where  Its  franchise 
may  be  exercised.  The  auditor,  treasurer, 
and  Secretary  of  State  are  hereby  constituted 
a  board  of  valuation  and  assessment,  for 
fixing  the  value  of  said  franchise,  except  as 
to  turnpike  companies,  which  are  provided 
for  in  section  4095  of  this  article,  tiie  place 
or  places  where  such  local  taxes  are  to  be 
paid  by  other  corporations  on  their  franchise, 
and  how  apportioned,  where  more  than  one 
jurisdiction  is  entitled  to  a  stiare  of  such 
tax,  shall  be  determined  by  the  board  of  val- 
uation and  assessment,  and  for  the  discharge 
of  such  other  duties  as  may  be  imposed  on 
them  by  tills  act  The  andltor  shall  be  chair- 
man of  said  board,  and  shall  convene  the 
same  from  time  to  time,  as  the  business  of 
the  board  may  require.  (Assessment  of 
franchises  in  first  and  second  class  cities, 
sec.  296te.)" 

This  suit  was  brought  and  successfully 
maintained  in  the  drcult  court  for  an  in- 
junction against  the  state  board  staying 
It  from  proceeding  to  collect  the  franchise 
tax  so  assessed.  It  is  conceded  by  the  state 
that,  if  appellee  is  liable  for  the  franchise 
tax,  it  is  because  it  is  a  like  company  to 
some  of  these  enumerated  in  section  4077, 
Ky.  St.  1903,  supra.  A  very  similar  ques- 
tion came  before  tltis  court  in  the  compar- 
atively recent  case  of  Louisville  Tank  Line 
V.  Commonwealth,  123  Ky.  81,  83  S.  W.  636. 
In  that  case  the  appellant  owned  a  number 
of  cars  identical  with  those  owned  by  ap- 
pellee. It  rented  them  all  to  one  customer 
— an  oil  refining  company — who  used  thenk 
in  its  business  precisely  as  ai^iellee  does. 
The  question  was  whether  that  appellant  was 
liable  to  pay  the  franchise  tax  laid  by  sec- 
tion 4077,  E[y.  St  1908.  We  held  that  it 
was;  that  it  was  a  like  company  to  palace- 
car  and  dining-car  companies.  It  is  claim- 
ed by  appellee  In  the  argument  in  this  case 
that  the  Louisville  Tank  Line  Case  is  not  in 
point  and  may  l>e  dilferentlated  from  this 
one  because  in  the  former  the  business  of 
the  company  was  to  own  and  lease  sucli  cars 
for  the  accommodation  of  freight  traffic, 
while  here  the  owning  and  using  such  cars  by 
appellee  was  a  mere  incident  to  its  business ; 
but  we  fail  to  see  that  it  makes  any  differ- 
ence whether  the  business  of  engaging, 
though  partially.  In  the  traffic  of  freight 
carrying,  is  the  main  or  Incidental  business 
of  the  persons  exercising  such  franchise^  for 


a  person  who  Is  a  taxpayer  may  be  engaged, 
in  any  number  of  occupations,  any  or  all  of 
which  may  be  connected,  yet  some  of  them  be 
of  a  character  that  a  license  tax  to  conduct 
them  might  be  lawfully  exacted  by  the  state. 

Appellee  also  contends  that  its  charter  does 
not  authorize  or  permit  it  to  engage  in  the 
business  of  a  carrier,  or  in  any  business  save 
that  mentioned  in  Its  articles  of  incorpora- 
tion; that  therefore  It  does  not  exercise  the 
franchise  sought  to  be  taxed.  The  franchise 
spoken  of  by  this  statute  is  not  the  right  to 
do  the  thing,  but  the  doing  of  it  The  state 
does  not  seek  by  this  section  to  tax  the  right 
to  do  it  It  fixes  a  value  upon  the  privilege 
which  has  t>een  enjoyed,  and  taxes  that  val- 
ue as  property  of  the  person  who  lias  exer- 
cised the  privilege.  The  right  to  be  a  cor- 
poration is  one  thing;  the  fact  that  the  cor- 
poration actually  engages  in  a  certain  busi- 
ness, or  enjoys  a  privilege  peculiar  to  such 
business,  is  or  may  be  quite  a  different  thing. 
The  legislative  purpose  was  to  classify  cer- 
tain kinds  of  employment,  which  upon  an  ex- 
amination of  the  statute  will  be  seen  to  have 
been  all  of  a  kindred  nature — it  was  the  serv- 
ing of  the  public  in  some  sense.  It  does  not 
appear  to  us  to  be  material  whether  the  per- 
son exercising  the  privilege  engaged  in  it  as 
a  sole  occupation  or  not  Indeed,  several  of 
those  named  in  the  statute  may  be  lawfully 
exercised  by  a  single  corporation,  a  firm,  or 
a  single  individual,  sudi,  for  example,  as 
electric  light  companies  and  water  compa- 
nies. Yet  if  such  was  the  case,  and  in  addi- 
tion tlie  same  concern  manufactured  and  sold 
ice,  or  even  if  the  latter  were  its  principal 
business,  it  would  not  be  excused  from  paying 
not  only  one  but  two  franchise  taxes;  one 
upon  its  business  as  an  electric  light  compa- 
ny, and  another  upon  its  business  as  a  water 
company.  At  the  same  time)  it  would  lie  tax- 
able as  a  corporation,  firm,  or  natural  per- 
son, as  the  case  might  be,  upon  its  property 
employed  in  the  manufacture  of  ice.  Such, 
indeed,  has  been  done  under  statutes  not  dis- 
similar to  the  ones  now  in  existence  as  to  a 
corporation  which  did  both  an  Insurance  and 
a  guaranty  company  business.  Fidelity  & 
Casualty  Company  v.  Coulter,  115  Ky.  806, 
74  S.  W.  1053.  While  by  statute  in  this 
state  railroad  companies  may  not  engage  in 
any  other  business,  nor  may  banks,  yet, 
where  the  statutes  are  silent  upon  the  sub- 
ject, we  apprehend  a  corporation  may  be  em- 
powered by  its  charter  to  engage  in  several 
different  kinds  of  business.  Then,  If  it  did, 
such  as  has  been  supposed  above,  and  includ- 
ing electric  power  and  gas,  could  it  be  main- 
tained that  such  concern  should  pay  but  a 
single  franchise  tax;  whereas,  under  the 
statute.  It  might  be  subject  to  four  if  each 
business  were  treated  separately?  Or  that 
It  should  pay  none,  if  perchance  it  also  did  a 
business  not  enumerated  as  liable  to  a  fran- 
chise tax,  and  made  that  business  its  prin- 
cipal business? 

Such   favoritism,    such    incentive    to    the 


Digitized  by 


Google 


470 


113  S0DTHWB8TEEN  RKPOBTEE. 


(Kl 


concentratton  of  so-called  pnbllc  enterprises 
in  one  hand,  could  not  have  been  the  legisla- 
tive purpose.  Equality  before  the  law  Is 
the  great  aim  of  an  enlightened  and  free  com- 
monwealth. Particularly  is  this  so  with  re- 
spect to  the  tax  gathering  function  of  gov- 
ernment. To  that  end  classification  of  sub- 
jects of  taxation  Is  attempted.  Some  classl- 
flcations  deal  with  persons,  others  with  prop- 
erty, and  still  others  occupations.  If  a  single 
taxpayer  should  fall  within  several  Instead 
of  a  single  classification,  it  would  argue  noth- 
ing against  the  validity  of  the  tax,  nor  neces- 
sarily bring  It  into  repugnance  with  the  Con- 
stitution upon  the  ground  that  it  was  double 
taxation.  An  examination  of  section  4077, 
Ky.  St.  1903,  shows  a  classification  of  certain 
kinds  of  business,  engaging  In  any  of  which 
is  deemed  the  exercise  of  such  a  privilege  as 
that  It  Is  reckoned  as  property,  because  It 
gives  to  the  more  familiar  forms  of  property 
employed  In  the  business  a  peculiar  earning 
value  which  it  would  not  otherwise  have.  It 
Is  not  the  mere  privilege  of  doing  the  thing, 
but  it  is  the  value  of  the  property  so  employ- 
ed enhanced  by  the  manner  of  its  employ- 
ment, which  the  Legislature  has  named  a 
franchise  for  taxing  purposes,  and  taxes  it 
as  a  separate  value  of  the  property.  Com- 
monwealth V.  liCdman,  106  S.  W.  247,  S2  Ky. 
Law  Rep.  452.  It  will  be  observed  It  Is 
never  taxed  unless  property  otherwise  tax- 
able is  employed  in  the  designated  occupa- 
tions; nor  is  it  ever  taxed  Independently  of, 
or  without  reference  to,  the  tangible  property 
to  which  It  Is  by  this  statute  annexed.  It 
Is  therefore  not  an  occupation  tax,  as  that 
term  is  used  in  law  generally,  and  for  the 
same  reason  is  not  a  tax  upon  the  mere  priv- 
ilege of  engaging  in  the  business.  Among  the 
subjects  so  classified  by  this  statute  is  that 
of  carriers  of-  freight  and  passengers  by 
means  of  railroads,  and  their  various  equi- 
pages. If  the  carrier  is  a  railroad  company, 
Its  designation  is  clear,  and  Its  liability 
under  the  statute  not  disputed ;  but  railroad 
companies  are  known  to  be  not  the  only 
common  carriers  of  freight  and  passengers 
by  the  use  of  railway  facilities.  Express 
companies,  not  owning  either  tracks,  loco- 
motives, or  cars,  are  yet  such  carriers.  Hence 
they  are  included.  Palace-car  companies, 
owning  cars,  but  neither  tracks  nor  locomo- 
tives, are  consequently  included.  Dining-car 
companies,  which  may  be  mere  renters  of 
cars,  or  for  that  matter  caterers  upon  cars 
owned  and  operated  by  any  of  the  other 
carrier  companies,  are  so  Included.  It  has 
been  held  under  this  statute  that  a  railroad 
company  operating  over  tracks  not  owned  nor 
used  exclusively  by  It  was  subject  to  the 
tax,  and  by  like  reasoning  It  It  also  leased 
Its  cars,  instead  of  owning  them,  it  would 
seem  to  be. liable.  It  has  also  been  held  that 
n  railroad  company  owning  a  track  but  no 
equipage  was  liable  where  its  track  was 
leased  to  and  used  by  another  company  by 
perpetual  lease.     Illinois  Central  R.  R.  Co. 


V.  Commonwealth,  108  &  W.  245,  32  Ky.  La« 
Rep.  1112.  And  as  we  have  seen  in  the  Lon 
isvllle  Tank  Line  Case,  supra,  a  concen 
which  owned  cars  but  did  not  operate  them 
leasing  them  all  to  one  customer,  was  liable 
to  the  tax.  The  Idea  seems  to  us  to  be  t 
simple  one.  The  business  of  carrying  freighi 
or  pifesengers  upon  railroads  was  deemed  t( 
impart  a  peculiar  and  special  value  to  ai: 
the  physical  property  so  employed.  There 
fore  the  special  valae  so  added  was  to  be  as 
sessed  and  taxed.  By  whomsoever  owned 
whether  operated  by  the  owner  or  not,  if  ii 
engaged  in  the  carrying  business.  It  falli 
within  the  statutory  classification.  If  It  doe 
much  or  little,  yet  does  bear  some  of  tbe  bur 
den  and  enjoy  some  of  the  profits  of  rallwaj 
commerce,  it  is  so  classified,  and  mast  be 
taxed  upon  the  franchise  thereby  Imparted  tc 
it  and  enjoyed  by  its  owner.  For  these  rea 
sons.  In  addition  to  those  advanced  in  Lonl» 
ville  Tank  Line  v.  Commonwealth,  supra,  vn 
hold  that  appellee  is  a  like  company  to  tbom 
carrier  companies  named  In  the  statute. 

Appellee  complains  that  it  reported  nndei 
the  Morris  BUI  (Revenue  Act  1906.  Lawf 
1906,  p.  88,  c.  22)  and  was  assessed  and  paid 
a  license  tax  for  the  year  in  suit  (1907)  apoi 
its  capital.  It  or  the  taxing  officers,  one  oi 
all,  may  have  erred,  bat  that  will  not  prevent 
a  correct  application  of  the  law  when  in- 
voked by  the  taxing  power.  Doubtless,  cred 
It  may  be  had  on  the  tax  now  sought  to  be 
enforced  for  any  excess,  if  there  was  any.  sc 
paid  on  the  other  assessment,  for  appelle* 
was  undeniably  liable  on  Its  capital  for  th€ 
tax  due  under  the  act  of  1906,  so  far  as  the 
capital  was  not  employed  In  this  carrying 
business.  To  the  extent  It  was  so  employed, 
it  seems  the  correct  method  Is  to  assess  sep- 
arately the  tangible  property  so  employed 
and  then  in  addition  the  franchise  tax  dl» 
cussed. 

We  will  notice.  In  closing,  a  final  argu- 
ment made  by  appellee;  that  is,  that  it  was 
carrying  its  own  goods,  in  Its  own  cars,  to 
its  own  customers,  and  was  not  In  any  sense 
a  common  carrier,  and  that  many  concerns, 
such  for  example  as  coal  mines,  quarries, 
and  the  like,  have  tramroads  upon  which 
they  operate  their  own  cars  and  motive  pow- 
er in  transporting  their  own  property  to 
connecting  railroads.  Such  illustrations  may 
be  carried  to  even  greater  extreme,  and 
might  include  the  use  by  a  man  of  bis  own 
well  bucket  None  of  these  Illustrations  seem 
to  us  to  embarrass  the  question.  Tbe  legis- 
lative classification  dealt  with  the  carrying 
business.  That  Is  commonly  understood,  and 
the  Legislature  consequently  must  have 
meant  to  deal  with  such  traffic  after  it  had 
become  a  part  of  the  general  Tolnme.  It 
was  dealing  with  the  tracks  and  vehicles  en- 
gaged in  that  business.  It  knew  they  had 
an  exceptional  value  because  they  were  so 
engaged,  and  that  value,  wherever  found. 
was  intended  to  be  taxed  separately  as  part 
of  the  owner's  property. 
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We  think  tbe  learned  trial  court  erred  in 
bis  construction  of  tbe  statute. 

The  Judgment  Is  reversed,  and  cause  re- 
manded, with  directions  to  dismiss  the  peti- 
tion. 

HOBSON,  J.  (dissenting).  Appellee  man- 
ufactures oil  from  cotton  seed.  When  oil 
Is  manufactured,  it  must  be  placed  in  some 
vessel  for  delivery  to  tbe  customer.  To  de- 
liver its  oil  to  its  customers,  appellee  uses 
large  tanks,  and,  as  these  tanks  are  too  large 
to  be  shifted  from  car  to  car,  it  owns  cars 
on  which  its  tanks  are  carried;  the  railroad 
company  using  its  cars  and  charging  it  for 
bauling  them.  It  is  not  in  the  carrying  busi- 
ness, it  only  delivers  the  oil  it  makes  to  its 
customers,  and  it  has  adopted  tids  method 
of  delivery  by  means  of  tanks  on  cars  t)e- 
cause  more  convenient  By  the  revenue  act 
of  1906,  the  manner  of  assessing  certain  cor- 
porations is  provided  by  section  1,  art  4 
(Laws  1906,  p.  126,  c.  22).  Tbe  manner  of 
assessing  all  other  corporations  is  regulated 
by  article  11.  It  is  insisted  that  appellee  Is 
one  of  the  cotxwrations  to  be  assessed  under 
section  1,  art  4.  That  section  names  20 
kinds  of  corporations.  It  includes,  also, 
"every  other  like  company,  corporation  or 
association,"  and  "every  other  corporation, 
company  or  assodatlon  having  or  exercising 
any  special  or  exclusive  privilege  or  fran- 
chise not  allowed  by  law  to  natural  persons 
or  performing  any  public  service."  It  is 
conceded  that  appellee  is  not  one  of  the  20 
corporations  named.  It  is  also  conceded 
that  appeUee  neither  has  nor  exercises  any 
special  or  exclusive  privilege  or  franchise  not 
allowed  by  law  to  natural  persons,  and  that 
it  performs  no  public  service;  but  it  is  in- 
sisted that  it  is  a  like  company,  corporation, 
or  association  to  those  named,  and  this  la  tbe 
only  question  in  the  case.  Section  1,  art  4, 
is  verbatim  the  same  as  section  4077,  Ky. 
St.  1903.  The  opinions  of  this  court  constru- 
ing that  section  are  therefore  applicable.  In 
^^tna  Life  Insurance  Company  v.  Coulter, 
lis  Ky.  801,  74  S.  W.  lOSO-2,  this  court  In 
determining  what  was  a  like  company  or 
corporation,  said:  "In  determining  the  mean- 
ing of  the  word  'like'  in  this  section,  we 
must  follow  the  rule  noscltur  a  sociis.  All 
tbe  20  named  corporations  have  special  or 
exclusive  privileges  or  franchises  not  allow- 
ed by  law  to  natural  persons.  The  word 
'like'  must  be  read  not  only  in  coimection 
with  the  preceding  words,  but  with  the  fol- 
lowing clause.  The  likeness  which  the  Leg- 
islature had  .In  mind  is  in  having  or  exer- 
cising some  special  or  exclusive  privilege  or 
franchise  not  allowed  by  law  to  natural  per- 
sons, or  performing  some  public  service.  In 
Levi  ▼.  LoniSTiUe,  97  Ky.  406,  30  S.  W.  976, 
28  L.  B.  A.  480,  this  court  said  that  the 
board  of  valuation  was  created  'to  value  ev- 
ery and  all  corporations,  associatioDS  or  com- 
panies having  or  exercising  any  special  priv- 
ilege or  franchise  not  allowed  by  law  to  nat- 


ural persons.'  And  in  Board  of  Councilmen 
of  City  of  Frankfort  v.  Stone,  108  Ky.  400, 
66  S.  W.  679,  the  court  said:  "The  franchise 
primarily  in  view  under  section  4077,  K5. 
St  1903,  Is  any  special  or  exclusive  privilege 
not  allowed  by  law  to  natural  persons.'  In 
the  Interpretation  of  all  statutes  levying  tax- 
es, a  cardinal  rule  is  that  their  provisions 
are  never  extended  by  implication  beyond  the 
fair  meaning  of  the  terms  used,  and  in  every 
case  of  doubt  they  are  construed  more 
strongly  against  the  government  and  in  fa- 
vor of  the  taxpayers,  because  burdens  are 
not  to  I)e  Imposed'  unless  the  intention  of  the 
Legislature  to  impose  them  is  distinctly 
shown."  In  the  case  of  Fidelity  &  Casualty 
Company  v.  Coulter,  115  Ky.  809,  74  S.  W. 
1064,  the  court  having  the  same  question  be- 
fore it  again  said:  "A  company  which  is  in 
name  an  Insurance  company,  but  is  doing  a 
guarantee  or  security  business  in  this  state, 
is  a  like  corporation,  within  tbe  meaning  of 
section  4077,  Ky.  St  1903,  and  is  therefore 
embraced  by  it" 

It  is  manifest  that  if  what  the  court  said 
in  these  cases  Is  still  recognized  as  the  law 
of  the  state,  appellee  cannot  be  held  assess- 
able under  article  4,  for,  if  the  likeness 
which  the  Legislature  had  In  mind  is  in 
"having  or  exercising  some  special  or  exclu- 
sive privilege  or  franchise  not  allowed  by 
law  to  natural  persons  or  performing  some 
public  service,"  it  must  be  admitted  that 
appellee  is  not  a  like  corporation,  as  mani- 
festly it  exercises  no  special  or  exclusive 
privilege  and  performs  no  public  service. 
The  rule  referred  to  la  these  opinions  that  , 
taxes  are  never  levied  by  implication,  and 
that  tax  laws  are  construed  more  strongly 
against  the  government,  is  universally  held, 
and  to  hold  appellee  a  like  corporation  to 
those  named  in  the  statute  Is  entirely  to  ig- 
nore this  principle  of  construction  as  well 
as  the  rule  of  noscltur  a  sociis.  By  section 
6  of  article  4,  every  natural  person  engaged 
in  the  business  of  any  of  the  corporations 
named  In  the  first  section  of  the  article  is 
required  to  be  assessed  and  taxed  as  the 
corporations  therein  named.^  In  Louisville 
Tobacco  Warehouse  Company  v.  Common- 
wealth, 106  Ky.  165,  49  S.  W.  1069,  57  L. 
R.  A.  33,  It  was  pointed  out  that  the  pur- 
pose of  the  Legislature  in  this  provision  was 
to  reach  persons  or  associations  having  or 
exercising  some  special  or  exclusive  privi- 
lege or  franchise  not  allowed  by  law  to  nat- 
ural persons  or  performing  some  public  serv- 
ice. In  other  words,  what  the  Legislature 
had  in  mind  was  the  taxation  In  a  certain 
way  of  public  service  corporations,  and  it 
provided  that  any  association  or  person  en- 
gaged in  the  business  of  any  of  these  cor- 
porations should  be  taxed  In  the  same  way. 
In  the  case  of  the  Tobacco  Warehouse  Com- 
pany and  In  Marlon  National  Bank  v.  Bur- 
ton, 90  8.  W.  948,  28  Ky.  Law  Rep.  870,  10 
L.  B,  A.  (N.  S.)  947,  the  court  said:  "From 
these  provisions  it  is  manifest  that  the  so- 
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called  franchise  tax  Is  in  reality  a  property 
tax  upon  all  tlie  Intangible  proi>erty  of  the 
corporations  named  in  this  act"  In  Stand- 
ard Oil  Company  v.  Commonwealth,  119  Ky. 
78,  82  8.  W.  1021,  the  court  said:  "Franchise 
taxes  are  collected,  but  they  are  Imposed 
only  on  the  tangible  property  of  those  corpo- 
rations classed  as  public  service  corporations, 
or  such  as  enjoy  special  or  exclusive  privi- 
leges not  allowed  by  law  to  natural  persons. 
Section  4077,  Ky.  St.  1903.  Mere  trading 
corporations  are  not  Included." 

Appellee  Is  a  mere  trading  corporation. 
It  Is  not  in  any  sense  a  public  service  corpo- 
ration. The  Legislature  named  in  section 
4077  palace-car  companies,  sleeping-car  com- 
panies, dining-car  companies,  and  chair-car 
companies,  and  then  it  added  the  words, 
"and  every  other  like  company."  What  it 
had  in  mind  was  that  there  might  be  other 
car  companies  like  those  named  performing 
public  service.  It  did  not  have  In  ■  mind 
taxing  transportation  in  a  peculiar  way, 
simply  because  the  goods  were  transported 
In  a  car,  rather  than  a  wagon.  If  the  aero- 
plane should  be  made  a  success,  and  u  com- 
pany should  be  organized  to  carry  goods 
through  the  air,  it  would  be  a  like  com- 
pany to  those  named;  but  the  farmer  who 
brings  his  hay  to  market  in  his  wagon  Is 
not  engaged  in  the  business  of  any  of  the 
corporations  named  in  the  first  section  of 
the  article.  As  far  ds  this  act  goes,  there 
can  be  no  valid  distinction  between  the  farm- 
er who  hauls  his  hay  to  market  in  his  own 
wagon,  and  the  appellee  who  hauls  Its  own 
oil  to  its  customers  In  its  own  tank;  one 
is  no  more  within  the  spirit  of  the  statute 
than  the  other.  ,  Drummers  now  travel  with 
a  large  assortment  of  trunks,  and  when  they 
get  to  a  town  they  hire  a  room  and  display 
their  samples.  If  a  large  house  should  own 
a  car  in  which  these  samples  were  display- 
ed, and,  instead  of  the  expense  of  hauling 
the  trunks  and  opening  and  displaying  the 
samples  at  every  town,  should  send  a  drum- 
mer out  in  a  chr  and  let  him  use  the  car  to 
display  his  samples,  would  it  be  contended 
that  that  firm  or  company  should  be  taxed 
under  article  4?  If  a  farmer  ran  100  of 
his  own  wagons  hauling  his  own  hay,  or  a 
mercantile  house  put  out  500  drummers  in 
such  cars  with  its  own  samples,  would  it  af- 
fect the  application  of  the  statute?  In  other 
words,  does  the  operation  of  the  statute  de- 
pend on  the  quantity  of  his  own  goods  the 
owner  hauls?  If  so,  where  will  you  draw 
the  line?  And  by  what  authority  do  you 
draw  It  there?  Again,  a  great  many  men 
own  private  cars  in  which  they  take  trips 
from  time  to  time,  and  In  which  they  live 
more  or  less  while  on  the  journey,  and  carry 
no  little  freight  and  baggage.  Nearly  all 
circuses  that  travel  through  the  country  now 
own  their  own  cars  and  simply  hire  the  rail- 
roads to  pull  them.  Not  a  few  theatrical 
companies  travel  in  the  same  way.  But  did 
any  one  ever  suppose  that  these  people  were 


in  the  tranqmrtation  business  within  tbe 
meaning  of  article  4?  A  large  number  of  th« 
coal  mines  of  the  state  are  operated  by  tb« 
owners,  who  bring  oat  the  coal  In  cars  to 
a  tipple,  which  Is  sometimes  several  miles 
from  the  mouth  of  the  mine.  Are  these  peo- 
ple in  the  transportation  business,  and  to  be 
taxed  under  article  4?  And,  if  not,  why  not. 
if  appellee  may  be  taxed?  No  distinction 
can  be  made  which  rests  on  the  size  of  tbe 
vehicle  or  the  fact  that  it  runs  on  a  track. 
A  corporation  doing  a  public  service  business 
would  faU  under  the  statute,  though  it  used 
vehicles  smaller  than  the  farmer's  wagon 
and  requiring  no  track  to  run  on.  The  dis- 
tinction must  rest  on  the  character  of  the 
business,  and  to  say  that  the  statute  applies 
to  all  those  engaged  in  the  business  of  carry- 
ing their  own  goods  is  entirely  to  abandon 
the  position  heretofore  expressly  held  by  the 
court  that  it  applies  only  to  public  service 
corporations,  and  to  make  it  include  practi- 
cally not  only  all  industrial  corporations, 
but  the  majority  of  natural  persons  engaged 
in  the  business  of  producing.  If  appellee  Is 
taxable  under  the  statute,  why  must  not  the 
grocer  who  delivers  his  goods  to  his  cds- 
tomers  in  his  wagons  be  taxed  under  it? 
The  court  undertakes  to  lay  down  no  rule 
by  which  in  future  It  may  be  determined 
how  a  given  corporation  may  be  taxed,  and 
if  the  rule .  heretofore  laid  down  by  tbe 
court  Is  discarded,  and  it  is  held  that  tbe 
statute  includes  now  the  carrying  business 
and  all  carrying  of  goods  either  by  the  own- 
er or  by  anybody  else,  who  Is  it  that  will 
be  exempt  from  the  operation  of  this  sec- 
tion, for  who  does  not  carry  his  own  goods? 
The  court  cannot  mean  to  say  that  the  sUt- 
ute  has  any  special  reference  to  carrying 
by  a  car,  rather  than  in  any  other  vehicle, 
for  certainly  a  corporation  who  carried  In 
automobiles  or  launches  for  the  public  wonld 
be  a  like  company  to  those  named  in  tbe 
statute.  The  application  of  the  statute  can- 
not depend  upon  the  character  of  vehicle 
used,  and,  if  it  does  not  depend  upon  tbis, 
where  can  you  draw  a  line  when  yon  dis- 
card the  rule  which  the  court  has  hereto- 
fore laid  down? 

The  case  of  Louisville  Tank  Line  v.  Com- 
monwealth, 123  Ky.  81,  98  S.  W.  635.  lends 
no  support  to  the  opinion.  The  appellant 
in  that  case  was  organised  to  operate  as 
a  carrier  tank  cars.  It  had  a  special  fran- 
chise. It  was  a  public  service  corporation, 
organized  for  this  purpose  and  enjoying  all 
the  privileges  of  such  a  corporation.  It  was 
not  engaged  in  carrying  its  qwn  goods.  It 
was  carrying  the  goods  of  others.  When  a 
corporation  is  engaged  in  the  carrying  busi- 
ness. It  is  immaterial  under  the  statute 
whether  it  carries  for  1  person  or  50.  The 
whole  oil  trade  of  the  state  is  now  in  tbe 
hands  of  the  Standard  Oil  Company,  and  to 
have  exempted  the  Louisville  Tank  Line 
from  the  statute  would  have  been  to  allow 
the  application  of  the  statute  to  depend  on 
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then  amber  of  persons  engaged  In  the  ollbasl- 
ness.  The  holding  that  the  LonisvlUe  Tank 
Line,  which  Is  a  public  service  corporation, 
Is  taxable  under  the  statute,  Is  no  authority 
for  holding  that  appellee,  a  mere  private 
corporation,  may  be  so  taxed.  As  this  court 
has  heretofore  expressly  held,  appellee  is 
not  a  like  company  because  it  transports 
goods  on  cars  as  the  tank  line  transports 
them.  The  likeness  the  statute  refers  to  is 
likeness  in  serving  the  public,  not  in  the 
manner  the  goods  are  transported-  So  a 
carrier  company  which  carried  in  the  air 
or  in  pneumatic  tubes  under  the  ground 
would  be-  a  like  company.  If  it  had  a  fran- 
chise to  carry  and  was  a  public  service  cor- 
poration. The  likeness  is  in  having  the 
franchise  to  serve  the  public  or  being  In  the 
business  of  serving  the  public. 

Heavy  penalties  are  provided  in  article 
4  for  disobedience  of  its  provisions.  It  is 
Important  therefore  that  people  should  know 
for  certain  who  comes  under  this  article,  so 
they  may  not  incur  the  penalties.  This 
court,  that  nobody  might  suffer,  undertook 
to  lay  down  a  broad  general  rule  to  define 
who  comes  under  it,  declaring  that  It  em- 
braced only  the  public  service  companies. 
When  that  rule  is  now  departed  from,  who 
can  tell  what  persons  who  trusted  the  rul- 
ings of  this  court  for  their  guidance  will 
suffer?  And  when  the  court  thus  abandons 
the  rule  itself  declared,  and  disregards  its 
own  decisions,  bow  is  business  to  be  con- 
ducted? 

For  these  reasons  I  dissent  from  the  opin- 
ion of  the  court 

BABKER  and  LASSING,  JJ.,  concur  in 
this  dissent 


BEARD  V.  MASON. 
(Court  of  Appeals  of  Kentucky.    Nov  10,  1908.) 
Babemints  (S  26*)— Right  of  Wat— Gkant— 

CONSTBUCnON.  ' 

A  purchaser  of  land  excluded  from  any  pub- 
lic highway  acquired  a  right  of  way  over  adja- 
cent land  to  a  turnpike  on  condition  that  the 
rifcht  should  cease  on  the  way  ceasing  to  be 
the  only  outlet  to  a  public  highway  Subse- 
quently the  purchaser  acquired  other  land  be- 
tween his  land  and  a  public  road,  but  the  deed 
reserved  to  the  grantor  a  strip  which  was  the 
only  outlet  to  the  public  road.  Beld,  that  the 
purchaser's  right  in  the  right  of  way  over  the 
adjacent  land  was  not  terminated  by  bis  fail- 
ure to  purchase  the  entire  tract  so  as  to  acquire 
an  outlet  to  a  public  highway,  not  being  a 
fraud  on  the  rights  of  the  adjacent  landowner. 

[ESd.  Note.— For  other  cases,  see  Easements, 
Dec.  Dig.  {  26.*] 

Appeal  from  Circuit  Court  Owen  County. 

"To  be  officially  reported." 

Action  by  F.  M.  Mason  against  J.  T.  Beard. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 


J.  0.  Vallandlngham  and  H.  W.  Alexander, 
for  appellant  John  W.  Douglas,  for  appel- 
lee. 

CLAT,  C  Plaintiff,  F.  M.  Mason,  institut- 
ed this  action  against  defendant,  J.  T.  Beard, 
to  enjoin  him  from  closing  the  passway  lead- 
ing from  plaintiff's  farm  to  Lusby's  mill  and 
Corinth  turnpike.  Judgment  was  rendered 
In  favor  of  plaintiff,  and  defendant  appeals. 

Andrew  Beard,  the  father  of  Noah  Beard, 
owned  a  farm  consisting  of  about  74  acres 
of  land,  most  of  which  was  situated  in  Grant 
county,  Ky.,  about  one-half  mUe  from  any 
public  road.  Between  It  and  Lusby's  mill  and 
Corinth  turnpike  road  lay  the  farm  of  appel- 
lant, who  is  a  brother  of  Noah  Beard.  Ap- 
pellant's farm  is  situated  in  Owen  county. 
Ky.  Andrew  Beard  had  made  an  oral  gift 
of  the  74-acre  farm  to  his  son,  Noah,  who 
desired  to  sell  it  to  one  Marine  A.  Ireland. 
Ireland  would  not  purchase  the  farm  unless 
Noah  Beard  procured  for  him  the  right  of 
way  over  the  land  of  his  brother,  J.  T.  Beard, 
the  appellant  herein,  to-  the  said  turnpike 
road.  This  Noah  Beard  succeeded  in  doing 
by  means  of  the  following  writing: — "Aug- 
ust 20th,  1890  I,  J.-  T.  Beard,  hereby  guar- 
antee unto  Marine  Ireland  and  his  successor 
a  private  passway  ten  feet  wide  through  my 
farm  beginning  in  or  near  a  drain  in  said 
Ireland's  line  and  following  In  the  same  to 
the  site  of  the  old  Horton  house,  thence 
along  the  brink  of  the  right  bank  of  the  right 
prong  of  said  drain  to  the  Lusby's  Mill  and 
Corinth  Turnpike.  Said  Marine  Ireland  and 
his  successors  bind  themselves  to  keep  a  gate 
in  good  repair  at  each  end  of  said  passway 
and  to  close  the  same  after  them.  Said  J.  T. 
Beard  and  bis  successors  reserve  the  right 
to  put  one  or  more  Intermediate  gates  across 
said  passway  and  bind  themselves  to  keep 
same  In  good  repair  and  said  Marine  Ireland 
and  his  successors  bind  themselves  to  keep 
the  said  Intermediate  gates  closed  after  them. 
For  and  In  consideration  of  said  guarantee, 
I  have  received  of  Noah  Beard,  the  predeces- 
sor of  said  Marine  Ireland  to  the  ownership 
of  the  tract  of  land  for  which  said  passway 
Is  intended,  the  sum  of  fifty  dollars.'  If  at 
any  future  time  said  passway  should  cease 
to  be  the  only  outlet  to  a  public  highway 
for  the  owners  of  said  land;  or  should  said 
Marine  Ireland  and  his  successors  fail  to 
comply  with  the  spirit  of  this  guarantee  and 
agreement,  then  the  same  becomes  null  and 
void.  [Signed]  J.  T.  Beard.  Marine  Ire- 
land." Marine  Ireland  subsequently  purchas- 
ed the  74  acres  of  land,  which  is  Imown  as 
the  "Beagle  land."  Thereafter  he  conveyed 
the  same  to  Joseph  Beagle,  and  the  latter 
sold  the  same  on  September  27,  1902,  to  ap- 
pellee, F  M.  Mason.  On  the  9th  day  of  April. 
1906,  the  appellee  purchased  from  his  sister 
and  her  stepdaughters,  Mollie  and  Zuln 
Barnes,    the    tract   of   land   known    as    the 
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"Barnes  land,"  lying  between  said  Beagle 
tract  and  the  public  road.  The  deed  to  ap- 
pellee contained  the  following  reservation: 
"Six  feet  of  land  Is  hereby  reserved  to  Zula 
Barnes  and  Mary  Barnes  between  the  F  M. 
Mason  tract  of  land,  formerly  Joe  Beagle 
tract,  and  said  land  herein  conveyed."  After 
the  purchase  of  this  land  by  appellee,  appel- 
lant closed  np  the  passway  In  dispute. 

It  Is  the  contention  of  appellant  that  the 
reservation  in  the  deed  above  referred  to  l8  a 
violation  o'  the  spirit  of  the  contract  secur- 
ing the  passway,  and  la  in  fraud  of  appel- 
lant's rights.  From  the  testimony  it  appears 
that;  prior  to  the  purchase  of  the  Barnes 
farm  by  appellee,  appellant  stated  to  him 
that,  If  he  bought  the  Barnes  farm,  he  (ap- 
pellant) would  close  up  the  right  of  way. 
Appellee  replied  that,  if  be  did  buy  it,  he 
would  not  buy  it  all.  In  giving  his  evi- 
dence, appellee  frankly  admitted  that  the 
passway  In  dispute  was  of  great  value  to 
the  Beagle  tract  of  land,  and  that  he  would 
not  have  purchased  the  Barnes  farm  If  It 
necessitated  the  loss  of  the  passway  over 
appellant's  land.  Indeed,  he  states  that  the 
very  purpose  of  the  reservation  in  the  deed 
was  to  prevent  his  losing  the  passway.  His 
vendors  both  state  that  he  said  he  would  not 
purchase  the  land  If  he  had  to  give  up  the 
passway  in  dispute.  It  seems  that  the  Beagle 
farm  adjoins  Barnes'  farm.  The  strip  six 
feet  wide,  reserved  to  Mollie  and  Zula  Barnes, 
lies  between  the  Beagle  tract  and  the  Barnes 
farm,  and  there  is  no  outlet  from  the  Beagle 
tract  to  the  public  road,  except  l^  the  pass- 
way  In  dispute,  unless  appellee  has  the  right 
to  cross  the  six  feet  reserved  In  the  deed  to 
his  grantors.  It  must  be  admitted  that  ap- 
pellee was  under  no  legal  obligation  to  ac- 
quire another  passway  from  the  Beagle  tract 
of  land.  It  was  entirely  a  matter  of  discre- 
tion with  him  whether  he  would  acquire  the 
passway  or  not  In  making  the  purchase  he 
had  a  right  to  buy  ail  of  the  land,  or  any  por- 
tion thereof  which  he  saw  fit.  Being  under 
no  obligation  to  acquire  aU  of  it,  his  failure 
so  to  do  could  not  constitute  a  fraud  upon 
appellant's  rights.  If  the  contract  provided 
that,  if  the  owner  of  the  Beagle  tract  should 
ever  have  an  opportunity  to  acquire  another 
outlet  to  the  public  road  and  should  fall  to 
do  so,  appellant  might  dose  the  passway  in 
dispute,  there  might  be  some  merit  In  appel- 
lant's contention.  But  this  Is  not  the  efTect 
of  the  contract  actually  made.  It  simply 
provides  that  If,  at  any  future  time,  said 
passway  should  cease  to  be  the  only  outlet  to 
the  public  road,  or  should  said  Marine  Ire- 
land and  his  snccessors  fall  to  comply  with 
the  spirit  of  the  guaranty  and  agreement, 
then  the  same  should  become  null  and  void. 

The  only  real  question  In  the  case,  there- 
fore, is  whether  or  not  appellee  has  acquired 
another  outlet  to  a  public  highway.  He  has 
testified  unequivocally  to  the  fact  that  his 


grantors  owned  the  strip  of  land  six  fe 
wide  lying  between  the  Beagle  tract  and  tl 
Barnes  farm.  His  grantors  testified  to  tl 
same  fact  The  reservation  in  the  deed 
plain  and  certain.  Manifestly,  therefore,  1 
has  acquired  no  right  of  passway  over  tl 
six  feet  of  land  lying  between  the  two  farm 
That  being  the  case,  appellant  had  no  rig) 
to  close  up  the  passway  in  dispute^ 
Judgment  affirmed. 


LORTS  &  PREY  PLANING  MILL,  C50.  et  i 

V.  WEIL. 
(Court  of  Appeals  of  Kentucky.    Nov.  18,  190! 

1.  Words  and  Phrases— "Limb." 

The  word  "limb"  includes  the  part  of  a  h 
man  being  from  the  hip  to  the  sole  of  the  foot 

2.  New   Trial    (§  90*)  —  Sdepbise  —  "Fla 
foot." 

Plaintiff  alleged  that  by  defendants'  neg 
gence  the  tendons,  ligaments,  and  muscles  of  i 
limba  had  been  permanently  weakened.  Befu 
trial,  defendants  took  plaintiff's  deposition 
which  he  testified,  as  he  stated  in  his  testimo: 
on  the  trial,  that  his  right  foot  had  been  pc 
manently  injured  by  the  accident.  Held,  tc 
defendants  were  not  surprised  by  plaintiffs  u 
timony  that  the  ligaments  of  one  of  his  fe 
which  held  the  instep  in  a  curved  position  ve 
severed  and  produced  "flatfoot." 

[Ed.  Note.— For  other  cases,  see  New  Tri: 
Cent  Dig.  §{  177,  181 ;   Dec.  Dig.  i  90.*] 

8.  New  Trial  (S  151*)— Newly  Discovesj 

Evidence. 

Affidavits  of  newly  discovered  evidence  we 
insufficient  to  justify  a  new  trial,  vrhere  t 
newly  discovered  evidence  was  disputed  by  i 
equal  numt>er  of  affidavits. 

[Ed.  Note.— For  other  cases,  see  New   Trii 
Ont  Dig.  i  311 ;   Dec.  Dig.  {  151.»J 

4.  Trial  (§  261*)— Inotructions. 

Where,  in  an  action  for  injuries  to  a  sei 
ant  defendants  did  not  deny  that  they  we 
jointly  engaged  in  the  erection  of  the  builJins 
which  plamtiff  was  injured,  and  defendant  I 
made  no  claim  that  his  codefendant  was  an  i 
dependent  contractor,  there  was  no  error  in 
failure  to  instruct  for  B.  because  of  plaintif 
failure  to  connect  him  with  the  accident 

[Ed.  Note.— For  other  cases,  see  Trial.  Cea 
Dig.  {§  687-695;   Dec.  Dig.  {  261.*] 

6.  Master  and  Servant  ({  103*)— Iiuusii 
TO   Servant — Safe  Place— Ddtt — Dexkoj 

TION. 

A  master  engaged  in  the  erection  of  a  hoc 
cannot  delegate  his  dut^  to  keep  the   place 
which  servants  are  workmg  in  a  reasonably  sa 
condition. 

[Ed.  Note. — For  other  cases,  see  Master  ai 
Servant  Cent.  Dig.  i  175;   Dec.  Dig.  S  loa*] 

Appeal  from  Circuit  Court  Jefferson  Con: 
ty ;  Common  Pleas  Branch,  Third  Division. 
"Not  to  be  officially  reported." 
Action  by  Louis  Weil  against  the  Lrorts 
Frey  Planing  Mill  Company  and  anothe 
Judgment  for  plaintUF,  and  defendants  ai 
ifeal.    Affirmed. 

Gibson,  Marshall  &  Gibson,  for  appellant 
Alfred  &  Joseph  Selligman,  for  aK)elIee. 

NUNN,  J.    This  is  an  appeal  from  a  Jud 
ment  of  the  JefTerson  circuit  court,   whic 
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'was  rendered  upon  a  verdict  of  a  Jury  award- 
ing appellee  $500  In  damages  on  account  of 
personal  injuries  received  by  bim. 

Appellants  contend  that  the  jad«ment 
sbonld  be  reversed  ■  First,  for  the  reason  of 
unayoidable  accident  and  surprise,  wbicb  or- 
dinary prudence  could  not  have  guarded 
against;  second,  because  of  newly  discovered 
evidence  showing  that  the  injuries  for  which 
appellee  recovered  damages  were  not  the  re- 
sult of  the  accident  set  out  in  the  petition, 
but  had  existed  for  many  years  prior  thereto ; 
third,  because  the  court  erred  in  giving  in- 
struction No.  4  to  the  Jury,  which  allowed 
them  to  assess  damages  against  appellants 
for  injuries  which  he  did  not  allege  in  his 
petition  that  he  received;  fourth,  the  court 
erred  in  refusing  to  grant  appellant  Fred 
Bicker  a  peremptory  Instruction  at  the  close 
of  appellee's  testimony,  and  at  the  close  of 
all  the  testimony  when  it  failed  to  connect 
Bicker  with  the  accident  in  any  way;  and, 
fifth,  because  the  verdict  Is  not  sustained  by 
sufQcient  evidence  and  Is  contrary  to  law. 
^Ve  will  consider  these  questions  in  the  order 
stated. 

in  order  that  the  reasons  assigned  for 
reversal  may  be  understood,  we  will  first 
state  the  issues  formed  by  the  pleadings  and 
the  substance  of  the  facts  produced  upon  the 
trial.  The  petition,  in  substance,  charges: 
That  Lorts  &  Frey  Planing  Mill  Company 
and  Fred  Bicker,  appellants,  in  Novemt>er, 
1905,  were  engaged  in  erecting  a  dwelling 
house  for  the  defendant  Bicker;  that  a  Joist 
was  placed  at  the  kitchen  door  to  be  used  for 
Ingress  and  egress ;  that  appellants  carelessly 
and  negligently  failed  to  secure  the  same 
properly ;  that  appellee,  who  was  an  employe 
of  appellants,  necessarily  used  the  same  in 
the  performance  of  the  labor  he  was  employ- 
ed to  do;  and  that  whUe  using  same  it  fell 
and  turned,  throwing  him,  whereby  he  receiv- 
ed severe  and  permanent  injuries.  The  ai- 
I;efratlons  of  negligence  were  made  against 
both  Bicker  and  the  company  Jointly.  The 
answer  denies  only  so  much  of  the  petition  as 
states  the  acts  of  negligence  and  the  extent 
of  the  injuries,  and  by  an  affirmative  defense 
pleads  contributory  negligence  on  the  part 
of  appellee,  which  was  denied  by  reply.  The 
proof  showed  that  appellee  was  an  assistant 
or  helper  to  the  plumber  who  had  the  con- 
tract to  do  that  part  of  the  work.  The  kitch- 
en door  at  the  back  part  of  the  building  was 
elevated  considerably  above  the  ground,  and 
a  Joist  about  16  feet  long,  about  12  inches 
wide,  and  2  inches  thick,  was  placed  by  ap- 
pellants, or  some  one  in  their  employ,  ex- 
tending from  the  kitchen  door  to  the  ground, 
to  enable  persons  laboring  for  them  to  pass 
Into  and  out  of  the  building.  Some  stobs 
were  placed  in  the  ground  at  the  end  of  the 
joist  to  hold  It  in  place,  and  the  other  end 
of  the  Joist  was  placed  in  the  door  about  the 
center.  Appellee  passed  into  the  building.  In 
the  performance  of  his  work,  and  after  re- 
maining there  a  few  minutes  was  ordered 


by  bis  foreman  to  go  to  the  cellar,  which  was 
under  the  kitchen,  and  in  passing  through  the 
kitchen  door  to  go  to  the  cellar  he  stepped 
upon  this  Joist,  which  turned  and  went  down, 
throwing  him  to  the  rock  and  cellar  below, 
from  which  he  received  severe  Injuries.  The 
evidence  for  appellee  shows  that  the  stob  at 
the  end  of  the  Joist  had  been  removed,  or  the 
Joist  had  been  removed  from  the  stobs,  after 
be  bad  entered  the  building  and  before  he 
started  to  the  cellar.  That  of  appellants 
shows  that  the  end  of  the  joist  at  the  kitchen 
door  had  l>een  changed  and  placed  outside  of 
and  near  the  door  while  be  was  in  the  build- 
ing. The  court  gave  to  the  Jury  several  in- 
structions. The  only  one  complained  of  by 
appellants  in  the  brief  of  the  counsel  is  the 
fourth. 

Appellants  contend  that  they  were  taken 
by  surprise  on  the  trial  by  appellee's  tes- 
timony in  regard  to  the  character  and  ex- 
tent of  his  injuries;  that  It  was  alleged  in 
the  petition:  That,  as  a  result  of  his  fall, 
"the  tendons,'  ligaments,  and  muscles  of  his 
limbs  have  been  permanently  weakened,  and 
their  strength  impaired.  That  be  suffered 
great  physical  and  mental  pain  by  reason 
thereof,  and  his  power  to  earn  a  living  had 
been  greatly  and  permanently  impaired." 
That  on  the  trial  appellee  testified  that  his 
limbs  between  the  ankle  and  knee  were  se- 
verely injured.  That  abscesses  had  formed 
which  had  to  be  lanced  five  or  six  times.  That 
he  suffered  great  pain  for  several  months. 
That  the  ligaments  in  one  of  his  feet,  which 
held  the  Instep  in  a  curved  position,  were 
severed,  which  caused  the  Instep  to  drop, 
which  produced  what  Is  known  as  "fiatfoot." 
This  last  statement,  appellants  claim,  sur- 
prised them.  That  they  had  no  reason  to 
anticipate  that  any  such  injury  would  be 
claimed  by  appellee.  That  it  was  only  claim- 
ed in  the  petition  that  his  legs  were  Injured. 
Appellants  did  not,  when  this  evidence  was 
Introduced,  daim  that  they  were  surprised 
and  asked  a  discharge  of  the  Jury  and  for  a 
continuance  of  the  case,  nor  did  tbey  make 
any  objection  to  the  testimony,  and  made  no 
mention  of  it  until  they  filed  grounds  for  a 
new  trial.  We  are  of  the  opinion  that  appel- 
lants had  no  reason  to  be  surprised  at  the 
introduction  of  this  testimony,  because,  while 
the  word  "foot"  does  not  specifically  appear 
in  the  petition,  It  was  alleged  that  his  limbs 
were  injured,  and  the  word  "limb"  includes 
from  the  hip  to  the  sole  of  the  foot.  Appel- 
lants knew  when  they  entered  the  trial  that 
appellee  would  claim  bis  injuries  to  be  as- 
stated  by  him  in  his  testimony,  for  they  took 
his  deposition,  by  way  of  cross-examination, 
several  days  before  the  trial  was  entered  In- 
to, In  which  he  gave  his  injuries  as  stated  by 
him  in  his  testimony  on  the  trial,  to  wit,  that 
his  right  foot  had  been  permanently  injured 
and  made  flat  by  the  fall. 

With  reference  to  the  second  ground  as- 
signed for  reversal,  to  wit,  newly  discovered 
evidence:    It  appears  that  appellants  filed 
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tbe  affldavltB  of  four  persons  who  stated,  In 
substance,  that  appellee  was  lame  from  a 
prior  injury  received  by  him,  and  that  he 
had  the  "flatfoot"  before  be  received  the 
injuries  complained  of.  Appellee  produced 
as  many  or  more  affldavits  showing  that  this 
was  untrue.  This  court  will  not  disturb  the 
action  of  a  lower  court  in  granting  or  refu» 
ing  a  new  trial,  unless  It  appears  that  the 
lower  court  abused  its  discretion  in  the  mat- 
ter, and  we  are  of  the  opinion  that  this  was 
not  done  in  the  case  at  bar.  It  is  a  general 
rule  that,  to  entitle  a  party  to  a  new  trial 
on  the  ground  of  newly  discovered  evidence, 
It  must  be  of  such  permanent  and  unerring 
character  as  to  preponderate  greatly,  or  have 
a  decisive  Influence  upon  the  evidence  to  be 
overturned  by  It  See  Allen  v.  Perry,  6 
Bush,  86;  Price  r.  Thompson,  84  Ky.  219, 
1  8.  W.  408;  Leonhart  v.  Stalzenberger,  7 
Bush,  209. 

What  we  have  said.  In  effect,  disposes  of 
appellants  objection  to  instruction  No.  4. 
Their  objection  to  this  instruction  is  based 
upon  the  ground  that  by  It  the  court  allowed 
the  Jury  to  find  for  appellee  for  any  Injuries 
received  as  a  result  of  his  fall,  and  that  this 
Instruction  allowed  him  to  recover  for  inju- 
ries to  his  foot  which  he  had  not  alleged  in 
his  petition. 

With  reference  to  the  fourth  ground  for 
reversal — the  failure  to  give  an  instruction 
requiring  the  Jury  to  find  for  Fred  Bicker, 
because  the  evidence  failed  to  connect  him 
with  the  accident  in  any  manner  whatever — 
it  is  only  necessary  to  say  that  the  allega- 
tions of  negligence  in  the  petition  were  made 
against  both  Bicker  and  bis  coappellant 
Jointly.  By  appellants'  answer  they  denied 
the  negligence  and  the  extent  of  the  injuries, 
but  It  was  not  denied  that  they  were  en- 
gaged in  a  Joint  enterprise  in  the  erection  of 
the  building.  There  was  no  claim  by  Bicker 
In  his  pleadings  or  evidence  that  his  co- 
defendant  was  an  Independent  contractor. 
That  question  was  not  raised  until  the  brief 
for  appellants  was  filed,  which  was  too  late. 
He  should  have  denied,  by  a  pleading,  that 
he  bad  anything  to  do  with  the  erection  of 
the  building,  and  have  alleged  that  he  let 
tbe  Construction  of  the  building  to  an  inde- 
pendent contractor,  and  made  the  necessary 
allegations,  to  have  relieved  himself  from  all 
liability  for  negligence  on  the  part  of  the 
contractor. 

Finally,  appellants  claim  that  the  evidence 
was  not  sufficient  to  sustain  the  verdict.  It 
Is  admitted  that  appellee  was  a  laborer  of 
appellants  in  the  erection  of  this  house.  The 
law  required  appelfants  to  keep  the  place,  at 
which  appellee  was  laboring,  in  a  reasonably 
safe  condition,  and  this  it  could  not  delegate 
to  other  servants.  This  was  required  of  the 
master.  Clay  City  Lumber  &  Stave  Com- 
pany V.  Noe,  76  S.  W.  195,  25  Ky.  Law  Rep. 
60S.    The  Joist  prepared  for  appellee  to  use 


while  laboring  for  appellants  was  flie  thin 
that  caused  his  injury,  and  the  question  o 
appellants'  negligence  witb  reference  to  i 
was  submitted  to  the  Jury,  and  It  foun 
against  appellants,  and  we  do  not  feel  dii 
posed  to  disturb  the  finding  thereon. 

Finding  no  error  prejudicial  to  the  sul 
stantlal  rights  of  appellants,  the  Judgment  i 
affirmed. 


GAMBRELL  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentady.    Nor.  19.  190S 

1.  Homicide  (j  234*)— Mttbdkb  — Bvidkwce- 

CONSPIBAOT. 

In  a  murder  case  evidence  held  to  sho 
that  there  was  a  conspiracy  among  accused  ai 
his  brothers  to  kill  decedent,  and  that  in  pu 
suance  of  it,  and  while  it  existed,  decedent  wi 
killed  by  one  or  more  of  them ;  all  of  tbem  ac 
ing  at  the  time  in  concert. 

[Ed.  Note.— For  other  cases,  see  Homicid 
Dec.  Dig.  i  234.*] 

2.  Criminal  Law  ({  423*)— Evidence— Db 
i.abation8  and  acts  of  conbpibatobs. 

After  a  conspiracy  is  formed  and  exist 
each  conspirator  is  responsible  for  what  the  o: 
ers  do  in  the  prosecution  of  their  common  d 
sign,  and,  in  a  prosecution  of  one  conspirat 
for  a  murder  which  was  the  object  of  the  co 
spiracy,  it  was  competent  to  show  the  cause  • 
ill  feelmg  between  the  conspirators  and  dec 
dent,  threats  by  them  and  their  hostile  declar 
tious,  purchase  of  cartridges  by  certain  of  tb<-i 
and  every  circumstance  that  tended  to  thr: 
light  upon  their  acts  in  tortberance  of  the  co< 
mon  design. 

[EM.  Note.— For  other  cases,  see  Crimin 
Law^    Cent   Dig.   {§   889-1001;     Dec    Dig. 

&  HoMiciDK  ((  112*)  —  Self-Dkfknse  —  Ni 

TUBE  ov  Defense. 

The  necessity  at  the  particular  moment  i 
take  his  adversary's  life  will  not  justify  a 
cused,  if  he  himself  was  the  wrongdoer  or  ti 
aggravating  cause  of  the  difficulty. 

[Ed.  Note.— For  other  cases,  see  Homicid 
Cent  Dig.  H  145-150;    Dec.  Dl(.  f  112.*] 

4.  Homicide  ({  112*)— Resui,t  ov  Oonspibac 

— Self-Defenbb. 

Where  two  or  more  combine  to  kill  ai 
other,  and,  in  pursuance  of  the  conspiracy.  s« 
him  oat  and  kill  him,  or  provoke  an  assault  ai 
then  take  his  life,  neither  of  the  conspirato 
can  rely  upon  the  plea  of  self-defense;  bat 
though  a  person  was  killed  pursuant  to  a  co 
spiracy,  and  while  it  existed,  no  one  of  the  coi 
spirators  sought  him  out  for  the  purpose  i 
killing  hioL  or  provoked  the  difficulty  resnltic 
in  his  death,  or  first  attacked  him,  then  any  oi 
of  them  could  avail  himself  of  the  plea  of  s«I 
defense. 

[Ed.  Note.— For  other  cases,  see  Homicid 
Dec.  Dig.  i  112.*] 

Appeal  from  Ctrcnit  Court  Knox  Conot 

"To  be  officially  reported." 

Allen  Gambrell  was  convicted  of  mnrde 
and  apipeala.  Reversed,  and  new  trial  o 
dered. 

B.  B.  Golden,  3.  M.  Robslon,  Jas.  D.  BIa<H 
and  W.  R.  Black,  for  aiH>ellant  Jas.  Brearl 
Itt  Atty.  Gen.,  and  Tom  B.  McGregor,  Ai-s 
Atty.  Gen.,  for  the  Commonwealth. 


•For  otlier  cases  see  same  topic  and  secUoo  NUMBER  In  Dec.  &  Am.  Digs.  1M7  to  data,  *  Ragonar  ladasa 
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CARKOLiL,  J.  The  two  principal  quea- 
tions  In  this  case  are:  First,  whether  there 
was  su£9clent  evidence  to  establlBh  the  exist- 
ence of  a  conspiracy  between  AUen  Gambrell 
and  bis  codefendants  to  take  the  life  of  John 
Gambrell,  and  whether,  in  parsnance  of  aacta 
conspiracy,  and  while  tt  existed,  his  life 
-was  taken;  and,  second,  does  the  existence 
of  a  conspiracy,  and  a  homicide  as  the  re- 
sult of  it,  operate  to  d^riye  the  accused  of 
tbe  right  to  rely  upon  the  plea  of  self-de- 
fense? 

The  appellant  and  bis  brothers,  Silas,  Rice, 
74Hn,  and  Nelson,  were  Jointly  indicted,  charg- 
ed with  the  murder  of  John  Oambrell.    Tbe 
Indictment  contains  several  counts,  in  one  of 
them  accusing  all  of  them  of  unlawfully,  ma- 
llcloaslyi    and    willfully    confederating    and 
conspiring  together  to  kill  John  Gambrell, 
and  of  committing  the  crime  in  pursuance 
of  tbe  conspiracy  and  while  it  existed.    In 
othera,  it  charges  each  of  them  indlTldually 
with  the  murder,  and  the  others  with  aid- 
ing,  abetting,  and  assisting  in  its  commis- 
sion.    The  appellant  was  tried  separately, 
and  Ills  punishment  fixed  by  the  jury  at  im- 
prisonment for  life  in  the  state  penitentiary. 
He  asks  a  reversal  of  the  Judgment  upon  this 
verdict:    First,  because  of  error  of  the  court 
in    admitting  incompetent  evidence   against 
him,    and   in   rejecting   competent   evidence 
offered  in  his  behalf;    second,  for  error  of 
the  court  in  instructing  the  Jury  and  in  re- 
fusing to  properly  instruct  the  Jury ;    and, 
third,  because  the  verdict  is  against  the  law 
and  the  evidence.     An  examination  of  the 
record  shows  that  the  only  alleged  errors  we 
need  notice  are  those  relative  to  the  admis- 
sion of  evidence  and  the  correctness  of  the 
instructions.      Indeed,    these   are    the   only 
ones  pointed  out  or  relied  upon  by  his  coun- 
sel. 

John  GambreU  was  killed  in  July,  1007. 
About  a  month  previous  to  this,  Garrett 
GambreU,  a  brother  of  John,  shot  Green 
Gambrell,  a  brother  of  appellant,  and  from 
tbe  effects  of  the  wound  received  he  died 
some  days  afterwards.  The  difficulty  be- 
tween Green  and  Garrett  was  the  cause  and 
beginning  of  the  hostility  between  Allen 
Gambrell  and  his  brothers  and  friends,  upon 
the  one  side,  and  John  Gambrell  and  hia 
brothers  and  friends,  upon  the  other.  The 
record  does  not  disclose  any  previous  ill 
feeling  between  the  parties.  Soon  after 
Green  Gambrell  was  shot.  Alien  Gambrell 
procured  the  isaual  of  a  warrant  against 
John  Oambrell  and  his  brothers  Garrett  and 
Hedger,  charging  them  with  the  shooting  of 
Green  Gambrell,  and  this  aggravated  the 
ill  feeling  between  the  families.  Soon  after 
this,  and  while  Green  Gambrell  was  lying 
wounded  at  the  house  of  Elijah  Hubbard 
near  where  be  was  shot,  AUen  and  his  broth- 
ers were  almost  constantly  In  attendance 
upon  him,  and  during  the  time  several,  if 
not  all,  of  them  were  armed  with  pistols. 
John  OambteU  occasionally  passed  along  the 


road  near  by  the  house  of  Hubbard,  and  on 
one  occasion,  while  aU  of  the  accused  were 
at  Hubbard's,  Nelson  and  Bice  asked  SUaa. 
and  Allen  if  they  were  going  with  them  that 
night  to  waylay  the  boys  (meaning  John 
Gambrell  and  his  brothers),  and  if  so  to  get 
ready;  but  for  some  reason  they  did  not 
make  the  attempt  On  another  occasion, 
Silas  Gambrell  ran  into  the  house  of  Hub- 
bard, got  his  pistol,  and  told  Allen  and  Rice 
to  get  theirs,  that  some  persons  were  com- 
ing np  the  road,  and  he  expected  John  Gam- 
brell was  one  of  them.  One  witness  testi- 
fied that,  a  short  time  after  Green  Gambrell 
was  shot,  he  was  advising  Rice  GambreU  to 
ke^  out  of  trouble,  when  Rice  replied  that 
"he  would  rather  fight  it  out."  On  another 
occasion  Rice  said,  speaking  of  John  Gam- 
breU and  his  brothers,  that  "he  would  klU 
them  alL"  On  Sunday  morning,  the  day  of 
the  homicide,  Nelson  GambreU  said  he  was 
going  to  the  achoolhonse,  that  all  of  his 
brothers  would  be  there  with  whisky,  and  be 
was  Expecting  trouble.  On  the  same  morn- 
ing, Tom  GambreU  caUed  at  the  house  of 
GuB  Warren,  got  his  pistol,  and  said  that  if 
he  did  not  come  back  to  get  a  wagon  and 
haul  him  back.  On  the  Saturday  before,  a 
man  named  Mount  Warren,  In  company  with 
Tom  Gambrell,  borrowed  a  32  pistol  (Smith 
&  Wesson  special)  from  Gayle  Patterson.  On 
Sunday  morning,  Allen  and  Rice  Gambrell 
bought  pistol  cartridges  at  one  place,  and 
Tom  bought  cartridges  at  another.  Other 
witneasea  said  they  saw  all  of  the  Gaihorella 
at  the  adioolhonse  whispering  a  short  while 
before  John  Oambrell  arrived  there,  and 
heard  one  of  them  aak  one  of  the  others  to 
let  him  have  some  cartridges,  when  the  one 
to  whom  the  request  was  made  replied,  ''I 
need  mine."  Another  wltneaa  aaid  that  aft- 
er John  GambreU  came  to  tbe  achoolbouse, 
and  while  he  was  looking  in  at  the  window, 
AUen  Gambrell  passed  by  him  and  gritted 
his  teeth,  and  presently  threw  a  rock.  Just 
missing  John's  bead.  Other  witnesses  say 
that  AUen  GambreU  and  his  brothers  were  in 
the  schoolhouse  where  the  services  were  be- 
ing conducted,  and  that  when  John  GambreU 
rode  up  all  of  them  went  out  of  the  houae. 
The  homicide  took  place  on  a  Sunday  after- 
noon at  a  schoolhouse  in  which  a  religious 
meeting  was  at  the  time  being  conducted. 
Numbers  of  i>eople,  men,  women,  and  chil- 
dren, were  present,  and  many  testified  for 
the  commonwealth,  and  others  in  behalf  of 
the  accused.  The  testimony  in  some  of  its 
details  is  conflicting,  but  in  a  general  way 
two  views  of  It  were  presented;  one  favoring 
the  commonwealth,  and  the  other  the  accus- 
ed. That  for  the  commonwealth  tended  to 
show  that  the  altercation  that  ended  in  the 
death  of  John  Gambrell  was  commenced  by 
Allen  Gambrell,  who  was  at  all  times  the 
aggressor  and  fired  the  first  shot  The  evi- 
dence for  the  accused  conduced  to  show  that 
the  difficulty  was  commenced  by  John  Gam- 
breU, and  that  Allen  shot  him  in  self-defense. 
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The  evidence  for  the  c(»umonwealth  tend- 
ed to  show  that  Allen  Oambrell  and  hla  four 
brothers,  the  majority,  If  not  all  of  them,  be- 
ing armed  with  pistols,  were  present  at  the 
schoolhouse,  that  they  knew  John  Gambrell 
would  be  there,  and  that  they  assembled  for 
the  purpose  of  engaging  him  In  a  difficulty 
and  killing  him.  That  more  than  one  of 
them  shot  him  Is  made  plain  by  the  evidence 
of  the  doctor,  who  examined  the  four  pis- 
tol wounds  Inflicted  upon  his  person,  and  tes- 
tified that  one  of  them  was  made  with  a  45 
pistol,  two  with  a  38  pistol,  and  one  with  a 
32  pistol.  Two  of  these  balls  entered  the 
front  of  his  body,  one  of  them  entered  bis 
back,  and  another  strnck  him  in  the  hand 
or  arm.  The  difficulty  commenced  almost 
immediately  after  John  Gambrell  alighted 
from  his  horse  and  came  up  to  the  house. 
He  there  met  Allen  Gambrell.  A  few  words 
passed  between  them.  Allen  threw  a  rock 
at  John  and  drew  his  pistol,  but  was  pre- 
vented from  doing  further  violence  by  spec- 
tators who  Interfered.  When  this  afTray 
was  ended  by  the  interposition  of  others, 
John  Gambrell  went  into  the  schoolhonse 
through  one  of  the  windows  near  which  he 
was  standing,  and  almost  Immediately  the 
shooting  commenced  that  ended  In  bis  death. 
The  encounter  on  the  outside,  the  angry 
words,  the  display  of  weapons,  and  the 
knowledge  on  the  part  of  the  congregation 
of  the  hostile  feeling  between  the  parties, 
naturally  caused  great  excitement  and  con- 
fusion; the  result  being  that  the  record  con- 
tains conflicting  statements  as  to  who  fired 
the  first  shot  Some  witnesses  testified  that 
the  first  shot  was  fired  by  Allen ;  others  that 
it  was  fired  by  John.  Allen  Gambrell,  in 
his  own  behalf,  said  that  he  was  on  the  out- 
side of  the  schoolhouse  when  John  went  in 
through  the  window,  and  that  in  a  moment 
afterwards  he  heard  a  pistol  fired  in  the 
house,  and  some  <Mie  said,  "Rice  Is  shot," 
and  thinking,  that  it  was  his  brother,  he 
stepped  Inside  the  door,  when  John  Gam- 
brell Immediately  fired  his  pistol  at  him;  the 
bullet  going  through  his  hat.  Thereupon,  to 
protect  his  own  life,  he  quickly  fired  two 
shots  at  John.  Immediately  after  the  shoot- 
ing, Allen  Gambrell  and  his  four  brothers 
left  the  schoolhouse  together,  and  a  few  days 
afterwards,  and  before  his  arrest,  Allen 
Gambrell  fled  from  the  state  and  went  to  the 
state  of  Illinois,  where  he  was  arrested  while 
going  under  an  assumed  name. 

There  are  In  the  record  a  number  of  cir- 
cumstances pointing  to  the  conclusion  that 
Allen  Gambrell  and  bis  brothers  entertained 
for  John  Gambrell  a  feeling  of  deadly  hostili- 
ty. These  circumstances,  taken  In  connection 
with  the  facts  heretofore  mentioned,  were 
well  calculated  to  convince  the  jury  that  there 
was  a  conspiracy  and  agreement  between 
these  brothers  to  take  the  life  of  John  Gam- 
brell, and  that,  In  pursuance  of  it,  and  while 
It  existed,  he  was  killed  by  being  shot  by 
more  than  one  of  them ;  all  of  them  acting  at 


the  time  In  concert  OMiree  of  them  sbot  bin 
Which  one  fired  the  fatal  shot  is  not  matt 
rial.  The  declarations,  acts,  and  conduct  c 
Allen  and  those  indicted  with  him,  heretofor 
mentioned,  were  all  competent  and  sufficiex 
to  establish  a  criminal  intent  on  their  pai 
to  take  the  life  of  John  Gambrell.  The  de 
larations  and  acts  of  either  of  tbe  conspir;: 
tors,  in  pursuance  of  tbe  conspiracy,  afte 
it  was  formed  and  before  the  end,  was  1 
legal  contemplation  the  act  of  all  of  tbeo 
Each  was  responsible  for  what  tbe  other 
did  In  the  prosecution  of  the  design  fo 
which  they  combined.  It  was  competent  t 
show  the  cause  of  the  ill  feeling,  the  threat: 
the  hostile  declarations,  the  purchase  of  th 
cartridges,  the  whispered  coaversatlon  > 
the  schoolhouse,  the  fact  that  thejn  left  i 
in  a  body  when  John  Gambrell  'vras  seei 
approaching,  and  every  circumstance  an 
incident  that  tended  to  throw  light  upc>i 
their  acts  In  furtherance  of  the  common  di^ 
sign.  Powers  v.  Gommonwealth,  61  S.  W 
735,  22  Ky.  Law  Rep.  1807,  53  L.  R.  A.  245 
Conmionwealth  v.  Hargis,  99  S.  W.  34&  3' 
Ky.  Law  Rep.  510.  A  con^lracy  is  almos 
necessarily  established  by  the  welding  iati 
one  chain  of  a  number  of  links,  each  in  it 
self  inconclusive  and  Insufficient  to  prove  tbi 
conspiracy,  but,  when  connected  and  examir. 
ed  as  a  whole,  sufficient  to  show  It.  Wha 
occurred  at  the  schoolhouse  was  the  end  oi 
the  conspiracy.  The  object  of  Its  formatioi 
had  been  accomplished.  The  accused  wen 
acting  in  concert  there.  Tracing  bacicwan: 
their  steps,  we  pick  up  here  and  there  a  lint 
in  the  chain  that  united  them  in  the  eri 
purpose  of  accomplishing  the  death  of  Johi 
Gambrell. 

With  the  evidence  in  this  condltloii.  the 
court,  In  connection  with  other  instractions 
gave  the  following  that  are  especially  com- 
plained of:  "If  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  John 
Gambrell  was  killed  in  pursuance  to  and  in 
furtherance  of  a  conspiracy,  in  the  mannei 
and  form  as  required  by  Instruction  No.  :2, 
and  that  Allen  Gambrell,  the  defendant, 
was  a  member  of  such  conspiracy  at  the  time, 
you  ought  not  to  acquit  the  defendant  on 
the  ground  of  self-defenae,  or  apparent  ne- 
cessity therefor,  or  the  defense  of  aiu>ther. 
or  the  apparent  necessity  therefor,  but  should 
find  him  guilty  of  willful  murder  under  in- 
struction No.  2."  Instruction  No.  2  reads  as 
follows:  "If  you  shall  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that 
tbe  defendants  Nelson  Gambrell,  Silas  Gaoo- 
brell.  Rice  Gambrell,  Alien  Gambrell,  and 
any  other  person  or  persons  to  the  grand 
Jury  unknown,  or  any  two  or  more  of  them. 
Including  the  defendant,  Allen  Oambrell,  con- 
spired, confederated,  combined,  and  banded 
themselves  together  and  agreed  to  and  with 
each  other  to  kill  and  murder  John  Gam- 
brell, and  that  in  pursuance  and  furtherance 
of  such  conspiracy,  confederation,  combining, 
and  banding  together,  and  while  the  same  ex- 
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isted,  any  one  or  more  of  the  defendants 
above  named,  or  some  persons  to  the  grand 
Jury  unknown  within  such  conspiracy  as  In- 
cluded the  defendant,  Allen  Oambrell,  did 
shoot  and  kill  the  said  John  Gambrell  In 
tilts  county,  and  before  the  finding  of  the 
Indictment  herein,  then  you  ought  to  find  the 
defendant  guilty  of  wlUful  murder  as  charged 
in  tbe  indictment  herein,  and  fix  his  punish- 
ment at  death  or  confinement  In  the  state 
Ijenltentlary  for  life,  In  your  discretion,  ac- 
cording to  the  proof." 

It  will  thus  be  seen  that  the  Jury  were  in- 
structed that  Allen  Gambrell's  plea  of  self- 
defense  would  not  avail  him,  If  the  Jury  be- 
lieved beyond  a  reasonable  doubt  that  the 
state  of  facts  existed  set  out  in  instruction 
No.  2.  The  question  then  presented  Is :  Did 
tbe  fact  that  Allen  Gambrell  was  a  member 
of  the  conspiracy  formed  to  klU  John  Gam- 
brell, In  pursuance  of  which  and  while  It 
existed  John  Gambrell  was  killed,  deny  him 
the  right  of  self-defense,  although  except  for 
tbe  conspiracy  be  would  upon  his  own  evi- 
dence alone  have  been  entitled  to  an  instmc- 
tlon  presenting  this  defense? 

The  reason  upon  which  the  doctrine  of 
self-defense  rests  may  be  generally  stated 
to  be  that  the  person  depending  upon  It  to 
excuse  or  Justify  his  conduct  must  himself 
at  the  time  of  the  homicide  be  free  from 
blame,  without  fault,  and  not  the  aggressor. 
Kvery  person  has  the  natural  as  well  as 
legal  right  to  protect  his  own  life,  although 
lu  so  doing  It  becomes  necessary  to  take 
tbe  life  of  another,  and  the  right  to  defend 
bis  i>erBon  against  unlawful  violence  and 
use  such  force  as  appears  to  him  in  the  ex- 
ercise of  a  reasonable  Judgment  to  be  neces- 
sary to  protect  himself  from  Impending  dan- 
ger; but  the  fact  that  it  was  necessary  at 
tbe  particular  moment  to  take  the  life  of  bis 
adversary  will  not  excuse  or  Justify  him,  if 
be  himself  was  the  wrongdoer  or  the  aggra- 
vating cause  of  the  difficulty,  or  if  his  own 
conduct  and  actions  brought  about  the  con- 
dition that  made  it  necessary  to  resort  to  this 
method  for  protection.  One  who  provokes  a 
difficulty,  with  the  purpose  of  killing  bis 
enemy,  and  carries  his  plan  into  execution 
by  killing  him,  cannot  shield  himself  from 
tbe  consequences  of  his  wrong  upon  the  pre- 
tense that  It  was  necessary  that  he  should 
take  the  life  of  his  adversary  in  self-de- 
fense. These  general  statements  are  fully 
supported  in  Oder  v.  Commonwealth,  80  Ky. 
32,  where  the  court  said:  "But  in  no  state 
of  case  Is  one  person  allowed  by  law  to  hunt 
down  or  seek  another  for  the  purpose  of  kill- 
ing him,  and  In  pursuance  of  such  an  inten- 
tion, accompanied  by  such  an  act,  takes  his 
life.  Hence,  If  the  defendant  sought  the 
deceased  with  the  Intention  of  killing  blm, 
or  purposely  brought  about  the  meeting  be- 
tween them,  or  made  his  presence  a  mere 
pretext  for  slaying  him,  he  cannot  rely  upon 
the  law  of  self-defense  to  excuse  his  act." 
And  Allen  v.  Commonwealth,  86  Ky.  642,  6 


S.  W.  645,  where  the  court  said:  "If,  how- 
ever, one  by  his  own  wrongful  acts  makes 
the  harm  or  danger  to  himself  necessary  or 
excusable  In  the  person  who  is  Inflicting  or 
about  to  Inflict  It,  then  the  former  cannot, 
upon  the  plea  of  self-defense,  excuse  tbe  tak- 
ing of  life  or  the  infliction  of  great  bodily 
harm.  Nor  can  he  do  so  If  he  seeks  tbe 
other  party,  not  Innocently,  but  with  the  In- 
tention of  provoking  a  difficulty,  and  does  so. 
He  must  not,  however,  be  deprived  of  the 
benefit  of  tbe  plea  of  self-defense,  because, 
words  Innocently  spoken  by  him  or  In  jest,  or 
some  act  done  by  him  not  calculated  or  In- 
tended to  do  BO,  and  not  resorted  to  as  a 
shield  for  an  intended  wrong,  may  have  con- 
tributed to  bring  on  the  difficulty."  To  the 
same  effect  are  Boner  v.  Commonwealth,  40 
S.  W.  700,  19  Ky.  Law  Rep.  409 ;  Foutch  v. 
State,  95  Tenn.  711,  34  S.  W.  423,  45  L.  R.  A. 
687,  and  editorial  note ;  Logsdon  v.  Common- 
wealth, 40  S.  W.  775,  19  Ky.  Law  Rep.  413; 
Johnson  v.  Commonwealth,  94  Ky.  678,  23  S- 
W.  507 ;  and  many  others  that  might  be  cit- 
ed. And  so  when  two  or  more  confederate 
and  combine  together  for  the  purpose  of  kill- 
ing a  person,  and  in  pursuance  of  and  while 
such  conspiracy  exists  seek  him  out  and  kill 
him,  or  provoke  or  begin  the  assault  or  at- 
tack and  then  take  bis  life,  they  will  not  be 
permitted  to  escape  the  consequences  of  their 
wrongful  act  upon  the  theory  that  it  was 
excusable  under  tbe  laws  of  necessity.  We 
cannot  think  of  a  state  of  facts  that  pre- 
sents stronger  reasons  for  denying  the  right 
of  self-defense  than  when  several  form  a 
conspiracy  to  destroy  the  life  of  the  object 
of  their  hatred  and  malice,  and  In  pursuance 
of  it  seek  him  out  or  provoke  or  beghi  the 
attack  upon  him.  A  conspiracy  to  murder 
Is  the  very  essence  of!  malice.  It  includes 
evil  Intent,  hatred,  and  predetermination  to 
kill.  It  embraces  every  element  of  guilt 
and  has  no  one  of  the  mitigating  features 
that  reduce  murder  to  manslaughter  or  ex- 
cuse or  Justify  homicide.  A  "conspiracy,"  as 
the  word '  Indicates,  Is  an  unlawful  agree- 
ment, and  the  members  of  the  conspiracy  are 
entitled  tx>  but  scant  protection  under  the 
law  of  necessity  while  they  are  carrying  out 
their  unlawful  engagements. 

But  the  instruction  goes  further  than  is 
here  indicated,  and  deprived  the  accused  of 
his  right  to  rely  upon  the  plea  of  self-de- 
fense if  the  deceased  was  killed  pursuant  to 
the  conspiracy  and  while  it  existed,  although 
no  one  of  the  conspirators  may  have  sought 
him  out  for  the  purpose  of  killing  him,  or 
have  provoked  the  difficulty  that  resulted 
in  bis  death,  or  have  first  attacked  him.  If 
Allen  Gambrell  and  his  brothers.  In  pursu- 
ance of  tbe  conspiracy,  and  while  It  existed, 
went  to  tbe  scboolbouse  for  the  purpose  of 
killing  John  Gambrell,  or  If  either  one  of 
them  first  provoked  the  difficulty  with  blm, 
or  first  attacked  him,  then  neither  of  them 
could  rely  on  the  plea  of  self-defense.  On 
the  other  hand,  although  they  had  previously 
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formed  a  conspiracy  to  kill  John  Oambrell, 
yet.  If  they  did  not  go  to  the  Bchoolbouse 
with  that  purpose  in  view,  or  did  not  first 
attack  or  assault  him,  or  provoke  a  difficulty 
with  him,  they  would  be  entitled  to  a  self- 
defense  Instruction,  If  It  appeared  from  the 
evidence  that  John  Gambrell,  at  the  time  he 
was  killed,  commenced  the  assault,  or  made 
It  necessary  that  they  should  take  bis  life  in 
defense  of  their  own.  Under  the  facts  of 
this  case  there  Is  no  doubt  that  the  instruc- 
tion noticed  was  prejudicial  to  the  substan- 
tial rights  of  the  accused,  and,  as  it  did  not 
In  our  (pinion  correctly  present  the  law  ap- 
plicable to  the  case,  we  find  it  necessary  to 
remand  It  for  a  new  trial.  The  error  In  the 
Instruction  Is  not  trivial  or  technical.  It 
treated  one  of  the  most  Important  features 
In  the  case;  and  under  It,  although  the  Jury 
might  have  believed  that  John  Gambrell  com- 
menced the  attack  by  firing  the  first  shot  at 
Allen  Gambrell,  and  further  believed  that  Al- 
len Gambrell's  life  was  then  and  there  In  im- 
minent danger,  and  that  it  was  necessary 
that  he  should  take  the  life  of  John  Gambrell 
to  protect  his  own,  yet  they  could  not  acquit 
him  on  the  ground  of  self-defense  (and  that 
was  the  only  plea  he  relied  on).  If  they  be- 
lieved that  be  was  a  member  of  the  coniq)ira- 
cy  formed  for  the  purpose  of  taking  the  life 
of  John  Gambrell,  and  that  in  pursuance  of 
such  conspiracy,  and  while  It  existed,  Allen 
Gambrell  was  killed,  although  they  might 
not  have  believed  that  pursuant  to  the  con- 
spiracy Allen  Gambrell  went  to  the  school- 
house  to  kill  John  Gambrell. 
,  With  the  exception  Indicated,  and  a  few 
minor  errors,  the  Instructions  clearly  present- 
ed the  law  applicable  to  the  various  states  of 
case  presented  by  the  evidence.  It  Is  true 
that  they  are  quite  lengthy,  but  the  facts 
of  the  case  are  so  complicated  that  It  was 
necessary  that  several  phases  of  the  law  of 
homicide  should  be  set  out.  The  instruc- 
tions, as  they  should  be  given  on  another 
trial,  are  as  follows: 

"1.  (a)  The  words  'wlUful'  and  'wlllfnlly,' 
as-  used  ia  these  Instructions,  means  Inten- 
tional; not  accidental  or  voluntary,  (b) 
The  word  'feloniously,'  as  used  in  these  in- 
structions, means  proceeding  from  an  evil 
heart  or  purpose;  done  with  the  dellt>erate 
intention  of  committing  a  crime,  (c)  The 
phrase  'with  malice  aforethought,'  as  used 
in  these  Instructions,  means  a  predetermina- 
tion to  do  the  act  of  killing  without  legal 
excuse;  and  It  is  Immaterial  at  what  time 
before  the  killing  such  a  determination  was 
formed,  (d)  A  criminal  conspiracy,  within 
the  meaning  of  the  word  'conspired'  as  used 
In  these  Instructions,  Is  a  corrupt  combina- 
tion of  two  or  more  persons  to  do  an  unlaw- 
ful act  or  to  do  a  lawful  act  by  unlawful 
means,  (e)  You  are  to  take  and  receive  all 
the  evidence  which  the  court  permitted  you 
to  hear  about  the  alleged  shooting  of  Green 
Gambrell  by  Garrett  Gambrell  for  the  pur- 
[)ose  only,  and  in  so  far  only,  as  it  may  in 


your  judgment  tend  to  show  motive  for  tta' 
acts  and  conduct  of  the  parties  to  the  diffi 
culty  in  which  John  Gambrell  was  killed,  i 
In  your  judgment  it  does  so  show  or  teni 
to  show  motive.  The  word  'motive,'  as  iisei 
in  these  Instructions  by  the  court,  means  in 
dncement,  reason,  cause,  or  incentive  to  di 
the  acts  and  things  charged  in  the  indict 
ment  herein.  If  they  or  any  of  them  wen 
done. 

"2.  If  yon  shall  believe  from  the  evidence 
beyond  a  reasonable  doubt,  that  tbe  de 
fendants  Nelson  Gambrell,  Silas  Gambrell 
Rice  Gambrell,  Thomas  Gambrell.  Allei 
Gambrell,  or  any  two  or  more  of  than,  in 
eluding  the  defendant  Allen  Gambrell,  con 
spired  and  agreed  to  and  with  each  other  t( 
kill  and  murder  John  Gambrell,  and  that  ii 
pursuance  and  furtherance  of  such  con^li 
acy,  and  In  execution  thereof,  and  while  thi 
same  existed,  any  one  or  more  of  the  de 
fendants  above  named  within  such  conspir 
acy  as  included  the  defendant,  Allen  Gam 
brell,  did  willfully  shoot  and  kUl  tbe  sak 
John  Gambrell,  in  this  county,  and  befon 
the  finding  of  the  Indictment  herein,  ttaei 
you  ought  to  find  the  defendant,  Allen  Gam 
brell,  guilty  of  willful  murder  as  charged  ii 
tbe  indictment  herein,  and  fix  his  pnnishmeni 
at  death  or  at  confinement  In  the  state  penl 
tentiary  for  life,  In  your  discretion,  accord 
ing  to  the  proof. 

"3.  But  if  you  do  not  believe  from  tb< 
evidence,  beyond  a  reasonable  doubt,  that  tb« 
state  of  facts  as  set  out  in  instruction  No 
2  existed,  yet  do  believe  from  the  evidenn 
beyond  a  reasonable  doubt  that  tbe  defend- 
ant, Allen  Gambrell,  In  this  county,  and  be 
fore  tbe  finding  of  the  indictment  herein, 
willfully  and  feloniously  shot  and  killed 
John  Gambrell,  not  in  his  necessary  or  ap 
parently  necessary  self-defense,  and  not  in 
the  necessary  or  apparently  necessary  defense 
of  Nelson  Gambrell,  Silas  Gambrell,  Rice 
Gambrell,  or  Thomaa  Oambrell,  or  you  be- 
lieve from  the  evidence,  beyond  a  reasonable 
doubt,  that  Nelson  Gambrell,  Silas  Gambrell, 
Rice  Gambrell,  or  Thomas  Gambrell,  or  any 
one  or  more  of  them,  in  this  county,  and  be- 
fore the  finding  of  the  indictment  herein, 
willfully  and  feloniously  shot  and  killed  John 
Oambrell,  not  In  their  necessary  or  apparent- 
ly necessary  self-defense,  or  in  the  necessary 
or  apparently  necessary  defense  of  one  of 
them  or  of  Allen  Gambrell,  and  that  the  de- 
fendant Allen  Gambrell  was  present  at  the 
time  and  near  enough  so  to  do,  and  did. 
willfully  and  feloniously,  aid,  encourage,  ad- 
vise, or  command  the  person  or  persona,  wbo 
did  shoot  the  said  John  Gambrell,  so  to  do, 
not  In  his  necessary  or  apparently  neces- 
sary self-defense,  and  not  in  tbe  necessary  or 
apparently  necessary  defense  of  the  other  de- 
fendants, or  some  one  or  more  of  tbem,  then 
you  ought  to  find  him  guilty ;  guilty  of  will- 
ful murder  if  you  shall  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  such 
shooting  and  kllllnK  of  John  Gambrell,  or 
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such  aiding  and  assisting,  was  done  with 
malice  af oretbonglit ;  or  guilty  of  voluntary 
manslaughter,  If  you  shall  believe  from  the 
evidence  beyond  a  reasonable  doubt  that 
Buch  shooting  and  killing  of  John  Gambrell, 
or  such  aiding  and  assisting,  was  done  in 
sudden  heat  and  passion  or  In  sudden  affray 
and  without  previous  malice.   - 

"4.  If  you  find  the  defendant  guilty  of 
willful  murder,  either  under  the  second  or 
third  Instructions,  you  will  fix  his  punish- 
ment at  death,  or  at  confinement  in  the  state 
penitentiary  for  life,  In  your  discretion,  ac- 
cording to  the  proof.  If  you  find  the  defend- 
ant guilty  of  voluntary  manslaughter,  under 
either  the  second  or  third  Instructions,  you 
will  fix  his  punishment  at  confinement  In  the 
state  penitentiary  for  a  period  of  not  less 
than  2  nor  more  than  21  years.  In  your  dis- 
cretion, according  to  the  proof.  If  you  find 
him  not  guilty,  you  will  say  so,  and  no  more. 

"5.  If  you  shall  believe  from  the  evidence 
that  no  conspiracy  existed  as  defined  In  In- 
struction No.  2,  but  do  believe  that  at  the 
time  the  defendant  shot  and  killed  John 
Gambrell,  If  he  did  so,  or  at  the  time  he 
aided,  encouraged,  advised,  or  commanded 
Nelson  Gambrell,  Silas  Gambrell,  Rice  Gam- 
brell, Thomas  Gambrell,  or  any  one  or  more 
of  them,  to  shoot  and  kill  the  deceased.  If  he 
did  so  do,  as  defined  In  instruction  3,  he  be- 
lieved, and  had  reasonable  grounds  to  be- 
lieve, that  be  or  the  other  defendants  above 
named,  or  any  one  or  more  of  them,  was  then 
and  there  In  danger  of  death  or  the  infliction 
of  some  great  bodily  harm  at  the  hands  of 
the  said  John  Gambrell,  and  that  It  was  nec- 
essary, or  was  believed  by  the  defendant  in 
tbe  exercise  of  a  reasonable  Judgment  to  be 
necessary,  to  shoot  and  kill  the  deceased,  or 
to  aid,  advise,  encourage,  or  command  the 
other  defendants,  or  one  of  them,  so  to  do 
in  order  to  avert  that  danger,  real  or  to  tbe 
defendant  apparent,  then  you  ought  to  ac- 
quit the  defendant  upon  the  ground  of  self- 
defens^  and  apparent  necessity  therefor  or 
tbe  defense  of  another  and  apparent  neces- 
sity therefor. 

"6.  But,  if  yon  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  tbe  defend- 
ant, Allen  Gambrell,  first  began  tbe  difficulty 
by  shooting  John  Gambrell  or  maklpg  a  dem- 
onstration to  shoot  him,  then  you  ought  not  to 
excuse  the  defendant  on  the  ground  of  self-de- 
fense or  apparent  necessity  therefor,  or  the  de- 
fense of  another  or  apparent  necessity  there- 
for, as  defined  In  Instruction  No.  4.  Unless  you 
believe  from  the  evidence  that  he,  or  he  and 
those  acting  with  him,  if  any,  abandoned 
such  assault  and  difficulty  in  good  faith,  and 
then  the  deceased,  seeing  or  knowing  of  such 
abandonment,  continued  to  assault  the  de- 
fendant or  either  of  the  defendants,  or  to  so 
menace«them  or  any  of  them,  or  that  it  was 
necessary,  or  was  believed  by  the  defendant 
In  the  exercise  of  a  reasonable  judgment  to  be 


necessary  to  shoot  the  deceased,  or  to  aid, 
encourage,  advise,  or  command  one  of  the 
other  defendants  to  so  shoot  and  kill  the  de- 
ceased in  order  to  avert  that  danger,  real  or 
to  the  defendant  apparent,  in  which  event  you 
ought  to  acquit  the  defendant  on  the  ground 
of  self-defense  and  apparent  necessity  there- 
for. 

"7.  Xou  are  further  Instructed  that  If  you 
believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  Allen  Gambrell  was  a  party 
to  a  conspiracy  formed  for  the  purpose  of 
taking  the  life  of  John  Gambrell,  and  that 
In  pursuance  of  such  conspiracy,  and  while 
it  existed,  Allen  Gambrell  and  any  one  or 
more  of  the  other  conspirators  went  to  the 
place  where  they  knew  or  believed  John  Gam- 
brell would  be,  for  the  purpose  of  killing  him, 
and  did  then  and  there  willfully  kill  him  in 
execution  of  such  conspiracy,  or  that  Allen 
Gambrell,  or  any  one  or  more  of  the  conspira- 
tors, first  commenced  the  difficulty  by  shoot- 
ing or  making  a  demonstration  to  shoot  John 
Gambrell,  you  should  not  acquit  Allen  Gam- 
brell on  the  ground  of  self-defense  or  appar- 
ent necessity,  but  should  find  him  guilty  of 
willful  murder  under  instruction  No.  2.  ' 

"8.  If  you  shall  have  a  reasonable  doubt 
from  tbe  evidence  of  the  defendant  having 
been  proven  guilty,  then  you  ought  to  find 
him  not  guilty;  or  If  you  shall  oelleve  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
tbe  defendant  has  been  proven  guilty,  but 
shall  have  a  reasonable  doubt  from  the  evi- 
dence as  to  whether  his  crime  be  willful  mur- 
der as  defined  herein,  or  of  tbe  lower  offense, 
voluntary  manslaughter,  as  defined  in  these 
instructions,  thai  you  ought  to  find  him 
guilty  of  voluntary  manslaughter,  and  fix 
his  punishment  as  provided  therefor  in  in- 
struction No.  4." 

Wherefore,  the  whole  court  sitting,  the 
Judgment  is  reversed,  with  directions  for  a 
new  trial  not  Inconsistent  with  this  opinion. 


NORTON   IRON   WORKS   v.    MORELAND. 
(Court  of  Appeals  of  Kentucky.    Nov.  20,  1908.) 

1.  CJouBTS  (J  27*)—j0Bi8DicTioN— Incidental 
Mattebs. 

The  circuit  court  of  a  particular  county, 
having  Jurisdiction  to  enforce  an  equitable  lien 
for  unpaid  purchase  money,  could  determine  all 
other  matters  incidental  to  it. 

[E3d.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  S84;  Dec.  Dig.  S  27.*] 

2.  Vendob  and  Pubohaseb  (§  285*)— Unpaid 
PuBCHASE  Money  —  Equitable  Lien  — En- 
fobcement— Pkopeb  Relief. 

Where  under  defendant's  agreement  to  pur- 
chase plaintiffs  land,  paying  one-half  cash  and 
agreeing  to  pay  the  remainder  on  plaintiff  ac- 
quiring a  "railway  switch  track"  right  of  way 
across  other  lands,  plaintiff  obtained  a  "tram 
road"  right  of  way,  and,  supposing  that  the 
proi>er  right  of  way  had  been  procured,  gave  de- 
fendant a  deed,  on  defendant's  refusal  to  pay 
the  remaining  purchase  money,  and  in  a  suit  to 
enforce  an  equitable  lien  therefor,  it  was  proper 
to  give  plaintiff  Judgment  for  such  remainder  to 
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be  credited  on  the  cost  to  defendant  of  condemn- 
ing a  switch  track  right  of  way,  and  adjudg- 
ing that,  to  ascertain  such  cost  defendant  should 
have  60  days  to  prosecute  condemnation  pro- 
ceedings, but  that,  before  it  should  be  required 
to  do  so,  plaintiff  must  Rive  bond  in  the  Pum  of 
the  balance  due  indemnifying  defendant  against 
costs,  etc.,  incident  to  such  proceedings. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  ^  285.*] 

8.  Equity  (§  6*)— Mistake— Relief. 

Equity  will  relieve  against  mistake  as  re- 
qaired  by  justice. 

(Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  i  14;   Dec.  Dig.  §  6.*] 

Appeal  from  Circuit  Court,  Carter  County. 

"Not  to  be  officially  reported." 

Action  by  C.  S.  Moreland  against  tbe  Nor- 
ton Iron  Works.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

Malin  8c  Malin,  for  appellant  Henry  L. 
Woods,  for  appellee. 

HOBSON,  J.  The  Norton  Iron  Works  de- 
sired to  purchase  a  tract  of  land  of  C.  S. 
Moreland  In  Carter  county  for  the  purpose  of 
mining  on  It  limestone  for  use  In  its  furnace. 
It  agreed  to  pay  her  for  tbe  land  $1,440, 
one  half  In  cash,  and  the  other  half  when 
she  acquired  a  right  of  way  for  a  railroad 
switch  track  across  tbe  lands  of  the  Chesa- 
peake Stone  Company  to  tbe  right  of  way 
of  tbe  Chesapeake  &  Ohio  Railroad  Company, 
so  that  tb£  limestone  might  be  moved  away 
by  rail.  In  the  a^eement  she  was  to  pur- 
chase the  right  of  way,  if  she  could,  and. 
If  she  could  not  purchase  it,  she  was  to  in- 
stitute condemnation  proceedings  In  the  coun- 
ty court  for  that  purpose.  In  pursuance 
to  the  agreement,  she,  being  unable  to  buy 
the  right  of  way.  Instituted  condemnation 
proceedings  In  the  Carter  county  court  and 
secured  a  Judgment  for  a  private  tram  road, 
as  provided  in  Acts  1904,  p.  811,  c.  126.  On 
the  day  after  tbe  Judgment  was  entered  In 
the  county  court,  a  deed  prepared  by  the  Nor- 
ton Iron  Works  was  presented  to  her  and 
her  husband,  and  they  signed  it,  supposing 
that  the  Judgment  in  the  county  court  covered 
all  that  she  was  required  to  do  by  the  con- 
tract; but  tbe  contract  that  she  tiad  with 
tbe  Norton  Iron  Works  required  her  to 
secure  a  right  of  way  for  a  railroad  switch 
track,  and  she  had  In  fact  secured  only  a 
right  of  way  for  a  tram  road.  The  Norton  Iron 
Works  refused  to  pay  her  the  balance  of  tbe 
money,  telling  her  she  bad  proceeded  under 
the  wrong  statute.  She  then  offered  to  pay 
nil  costs  If  the  Norton  Iron  Works  would 
Institute  a  proceeding  to  secure  the  right  of 
way  which  was  wanted.  This  it  refused  to 
do,  or  to  allow  her  to  use  its  name  in  such 
a  proceeding.  Tbe  deed  bad  been  recorded, 
tmd  so  she  had  no  title  to  the  land  and  could 
not  institute  a  proceeding  in  her  own  name. 
In  this  condition  of  things,  when  the  Norton 
Iron  Works  refused  to  do  anything,  she 
brought  this  suit,  asking  that  the  deed  be  cor- 


rected to  conform  to  the  real  contract  and  ti 
enforce  the  Hen  for  the  balance  of  the  pni 
chase  money,  or  to  compel  the  Norton  Iroi 
Works  to  institute  the  proceeding  to  condemi 
the  right  of  way.  The  deed  which  she  ha< 
signed  provided  that  the  |720  was  not  to  b 
paid  until  she  secured  tbe  right  of  way  fo 
the  raUroad  switch  track  and  she  liad  signe 
the  deed,  supposing  that  what  had  been  si 
cured  was  all  that  she  was  required  to  gel 
Issue  was  Joined  upon  the  petition,  proof  wa 
taken,  and  on  fiml  hearing  tbe  circuit  com 
entered  a  Judgment  in  her  favor  against  th 
Norton  Iron  Works  for  the  sum  of  $720,  t 
be  credited  by  a  sum  equal  to  the  amount  i 
will  cost  the  defendant  to  obtain  by  conden 
nation  proceedings  the  right  of  way  referre 
to,  and,  for  the  purpose  of  determining  th 
probable  amount  of  this  cost,  tbe  canse  wa 
referred  to  a  commissioner  to  take  proof  an 
report  what  the  amount  would  be.  He  als 
adjudged  that  tbe  defendant  was  given  0 
days  to  Institute  and  prosecute  in  good  fait 
the  necessary  proceeding  to  acquire  sue 
right  of  way,  and  in  this  way  to  ascertai 
the  actual  cost;  but,  t>efore  It  shotild  be  n 
quired  to  make  this  election,  she  was  requi: 
ed  to  execute  a  bond  to  it  with  good  aecnr 
ty  In  the  sum  of  $720  Indemnifying  It  again; 
all  costs,  damages,  and  expenses  Incddent  t 
such  a  proceeding.  The  court  reserved  ottK 
questions  for  further  adjudication,  and  fri>: 
this  Judgment  the  Norton  Iron  Works  a; 
peals. 

It  is  insisted  that  the  Carter  drcalt  corn 
bad  no  Jurisdiction,  but  tbe  land  lay  tn  Ca! 
ter  county.  The  action  sought  to  enforce 
Hen  on  tbe  land,  and  the  court  having  Jurii 
diction  for  the  purpose  of  enforcing  the  11« 
could  properly  determine  all  other  matters  b 
ddental  to  it  Dawklns  v.  Hough.  112  K: 
855,  66  S.  W.  1047,  and  cases  cited. 

The  Judgment  entered  by  the  conrt  is  i 
accord  with  the  principles  announced  by  th: 
court  in  Stafford  r.  Big  Sandy  R.  R.  Co..  IC 
S.  W.  889,  82  Ky.  Law  Rep.  154.  Tbe  de« 
bad  been  executed  under  a  clear  mistake  < 
fact.  Mrs.  Moreland  and  her  husband  e] 
ecu  ted  it  supposing  tliat  the  proper  right  < 
way  bad  been  obtained.  They  si^ed  It  ni 
der  a  misapprehension.  The  Norton  Iri 
Works  had  paid  $720,  and.  If  some  snch  n 
lief  as  directed  in  the  Judgment  could  not  t 
obtained,  the  time  would  never  come  for  tt 
payment  of  the  balance  of  the  purchase  moi 
ey.  It  could  not  keep  tbe  land  without  paj 
ing  for  it.  A  court  of  equity  will  alwaj 
relieve  against  a  mistake  in  granting  sao 
relief  as  the  ends  of  Justice  require.  Whe 
the  Norton  Iron  Works  has  obtained  tt 
right  of  way.  It  will  have  all  it  bargains 
for,  and  the  cost  of  doing  this,  under  tl 
Judgment  of  the  court  must  come  ont  of  tt 
money  In  Its  hands.  It  cannot  lose  anythic 
in  any  event 

Judgment  affirmed. 
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DENNIS   et  al.  t.  ALVBS  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  13,  1908.) 

1.  exectttobs  and  adminifitbatobs  (§  349*)— 
Sale  of  Realtt  —  Pbesumption  of  Jubis- 

DICTION. 

The  record,  in  proceedings  by  an  executor 
to  sell  the  estate,  not  affinnatively  showing  that 
infant  defendants  were  not  summoned  and  ap- 
peared before  the  court  merely  being  silent  on 
that  question,  it  will  be  presumed  on  collateral 
proceedings  that  they  were  summoned,  and  that 
the  court  would  not  have  rendered  a  judgment 
of  sale  unless  they  were  properly  before  the 
court. 

(Bid.  Note. — For  other  cases,  see  Executors  and 
Aclministrators,  Cent.  Dig.  (  1451 :  Dec.  Die.  ( 
340.*] 

2.  EXBCUTOBS  AND  ADMINISTBATOBS  (§  349*) — 

Sale  fob  Debts— Obdkb—Jubisdiction. 
Where  all  the  persons  interested  in  the  es- 
tate wei«  made  parties,  the  court  had  jurisdic- 
tion, BO  that  a  judgment,  in  proceedings  by  an 
executor  to  sell  the  estate  for  payment  of  debts, 
was  not  void,  even  though  erroneous,  and  hence 
the  purchaser  at  the  sale  would  acquire  good 
title. 

I  Eld.  Note.— For  other  cases,  see  Elxecutors  and 
Aiiniinistrators,  Gent.  Dig.  8  1446;   Dec.  Dig.  8 

;;4Sj.«j 

Appeal  from  Circuit  Court,  Hendersou 
County. 

"To  be  officially  reported." 

Action  by  John  S.  Dennis  and  others 
against  Walter  Alves  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appealed. 
Affirmed. 

Tbos.  E.  Ward,  for  appellants.  Montgom- 
ery Merrltt,  for  appellees. 

BARKER,  J.  The  appellants  instituted 
this  action  against  Walter  Alves  and  his  co- 
appellees,  alleging  that  they  are  the  owners 
and  entitled  to  the  possession  of  a  farm  In 
Henderson  county,  Ky.,  called  the  "Point 
Place" ;  that  the  defendants  are  in  the 
wrongful  possession  of  this  property,  and  un- 
lawfully detaining  it  from  the  real  owners, 
and  they  prayed  for  a  Judgment  of  the 
court  that  they  were  the  owners  and  entitled 
to  possession  of  tiie  property.  The  defend- 
ants (appellees)  answered,  denying  the  title 
of  the  plaintiffs  (appellants),  and  alleging 
ownership  in  themselves,  and  pleaded  a  Judg- 
ment wherein  the  property  was  sold  at  judi- 
cial sale  and  purchased  by  their  remote  ven- 
dor, in  bar  of  appellants'  rights.  They  also 
pleaded  the  statute  of  limitations,  and  the 
Issues  were  made  up  along  these  lines. 

The  first  question  in  the  case  Is  whether  or 
not  the  court  had  Jurisdiction  of  the  plain- 
tiffs (appellants)  in  the  action  above  referred 
to,  wherein  the  property  was  sold  at  Judicial 
sale.  Without  striving  at  absolute  accuracy 
of  detail  It  may  be  said  that  the  grandfather 
of  appellants,  John  H.  Stanley,  was  In  his 
life  time  the  owner  In  fee  simple  of  the 
"Point  Place,"  a  farm  of  about  200  acres. 
He  was,  tn  addition,  the  owner  of  a  large  es- 
tate, consisting  mainly  of  real  prc^jerty.    In 


1878  he  died,  leaving  a  will  which  was  duly 
and  legally  admitted  to  probate.  By  his  will 
he  devised  the  "Point  Place"  to  his  daughter, 
Lucy  A.  Dennis,  the  mother  of  appellants,  for 
life,  with  remainder  t»  her  children.  After 
the  death  of  John  H.  Stanley,  his  son,  James 
M.  Stanley,  qualified  as  executor  of  his  will, 
and  brought  an  action  for  the  settlement  of 
the  estate  of  his  testator,  and  for  the  pay- 
ment of  his  debts  and  the  distribution  of  his 
estate  among  his  devisees.  The  estate  was 
largely  in  debt,  owing  some  $20,000.  The 
personal  property  amounted  to  a  good  deal 
less,  say  something  like  |10,000.  The  peti- 
tion alleged  the  insufficiency  of  the  i)er8onal 
property  to  pay  off  the  debts,  and  prayed  for 
a  sale  of  so  much  of  the  real  property  as 
was  necessary  to  discharge  the  indebtedness. 
The  appellants,  who  were  Infants  of  tender 
years,  and  were  the  remaindermen  after  the 
death  of  their  mother,  Lucy  A.  Dennis,  were 
not  made  parties  defendant  to  the  original 
petition,  but  afterwards  an  amended  petition 
was  filed,  alleging'  their  interest,  and  that 
tbey  were  necessary  parties  to  the  litigation. 
Process  was  then  awarded  by  the  court,  al- 
though the  record  does  not  show  that  sum- 
mons was  ever  Issued  or  served  upon  the  In- 
fants. The  record  was  necessarily  large,  and 
there  were  many  other  pleadings  and  cross- 
actions  filed,  setting  up  claims  against  the 
estate.  Subsequently  a  judgment  was  ren- 
dered decreeing  a  sale  of  "Point  Place"  by 
the  commissioner  of  the  court,  and  In  pur- 
suance of  this  judgment  it  was  sold  along 
with  some  of  the  other  real  property,  and 
was  purchased  by  the  executor,  James  M. 
Stanley,  for  the  sum  of  $7,365,  which  was 
paid  Into  court  and  used  for  the  purpose  of 
extinguishing  the  Indebtedness  of  the  tes- 
tator, a  part  of  which  was  a  mortgage  debt 
due  Mrs.  F.  Stratman  for  $3,0(X>,  which  vras 
a  Hen  upon  the  "Point  Place."  As  Lucy  A. 
Dennis  and  her  children,  to  whom  this  farm 
was  devised,  in  this  proceeding  lost  the 
whole  devise  by  the  payment  of  the  debts  of 
the  testator,  she  subsequently  filed  an  answer 
and  made  it  a  cross^etitlon  against  the  oth- 
er devisees  of  her  father,  praying  that  the 
property  unsold  In  the  action  be  redistribut- 
ed and  that  she  be  made  equal  with  the  oth- 
er devisees  as  far  as  that  was  possible. 
This  was  done,  and  131  acres  of  land  was 
set  apart  to  her  and  her  children,  upon  the 
same  condition  as  the  original  devise — to  her 
for  life,  and  remainder  to  her  children,  the 
appellants.  This  property  was  afterwards 
sold  at  the  suit  of  the  guardian  of  the  chil- 
dren, in  part  for  their  maintenance,  and  in 
part  to  secure  them  a  home  In  Henderson, 
Ky.  One  thousand  six  hundred  dollars  of 
the  proceeds  of  the  sale  of  the  131  acres  was 
invested  in  the  house  and  lot  in  Henderson, 
TH>on  the  same  condition  as  the  original  de- 
vise to  the  mother  for  life,  and  remainder 
to  the  children.    Four  hundred  dollars  was 
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paid  over  to  each  of  the  children  In  money. 
The  balance  was  presumably  expended  In 
their  education  and  maintenance.  After  the 
death  of  their  mother,  the  life  tenant,  this 
action  was  Instituted,  as  before  stated, 
against  the  appellees,  to  recover  the  "Point 
Place."  The  appellees.  It  is  admitted,  have 
the  same  title  to  the  property  that  was  ac- 
quired by  James  M.  Stanley,  the  purchaser  at 
the  Judicial  sale,  from  whom  tiiey  have  de- 
rived It  by  regular  devolution  of  title. 

So  the  question  recurs :  Was  the  judgment 
in  the  case  by  the  executor  to  settle  the  es- 
tate of  John  M.  Stanley  void  as  to  the  in- 
fant defendants  (appellants)?  This  question 
turns  upon  the  presumption  which  will  be  In- 
dulged in  favor  of  the  Judgment  of  a  court 
of  general  Jurisdiction  when  collaterally  at- 
taclted.  It  Is  admitted  that  the  record  is 
silent  as  to  wheUier  or  not  process  was  ever 
issued  on  the  cross-petition,  or.  If  Issued, 
whether  served  upon  the  infant  defendants. 
For  the  appellees  It  is  insisted  that,  although 
the  record  is  silent  upon  this  crucial  point, 
every  presumption  will  be  indulged  In  favor 
of  the  validity  ot  the  Judgment ;  and,  unless 
It  Is  afllrmatlvely  shown  that  the  infant  de- 
fendants were  not  properly  before  the  court, 
th^lr  ri^ts  were  concluded  by  the  Judgment 
had,  and  the  purchaser  at  Judicial  sale  ac- 
quired their  title  to  the  land.  To  decide  this 
question  it  is  only  necessary  to  ascertain  the 
correct  principle  of  law  governing  it 

In  the  case  of  Segal  v.  Relsert,  107  S.  W. 
747,  32  Ky.  Law  Rep.  901,  we  had  occasion 
to  examine  the  principle  Involved  here  with 
great  particularity,  and  to  review  at  consider- 
able length  the  authorities  bearing  upon  it, 
and  after  this  review  it  is  said  iu  the  opin- 
ion: "It  would  seem  from  these  authorities 
that,  where  a  collateral  attack  is  made  Upon 
a  Judgment  of  a  court  of  general  Jurisdic- 
tion, it  is  not  sufficient  to  simply  allege  the 
absence  of  a  Jurisdictional  fact;  but  It  must 
be  alleged  that  the  record  affirmatively  shows 
the  absence  of  the  Jurisdictional  fact  This 
the  answer  in  the  case  before  us  fails  to  do, 
and  for  aught  that  appears  here  the  record 
in  the  case  in  which  the  property  was  sold 
may  affirmatively  show  that  the  married 
women  were  privily  examined  as  required  by 
section  495,  Civ.  Ck>de  Prac. ;  and  if  it  does, 
or  it  would  seem  even  if  it  were  silent  upon 
the  question,  it  must  be  conclusively  pre- 
sumed In  favor  of  the  judgment  that  the 
privy  examination  was  had." 

In  the  case  of  Maysville  &  B.  S.  R.  R.  C!o. 
V.  Ball,  etc.,  108  Ky.  241.  66  S.  W.  188,  a  col- 
lateral attacic  was  made  on  a  Judgment,  upon 
the  ground  that  it  was  void  for  want  of  serv- 
ice of  process  on  the  defendant  Upon  this 
question  the  court  said:  "The  attack  on  the 
Judgment  is  not  direct,  but  collateral.  It  is 
a  well-settled  rule  that  dojnestic  judgments 
rendered  In  a  court  of  general  jurisdiction 
cannot  be  collaterally  attacked  unless  the 
want  of  jurisdiction  appears  upon  the  record. 
Therefore  no  evidence  Is  admissible  except 


that  which  Is  furnished  by  the  record  of  tbi 
action  wherein  the  Judgment  was  readereij 
Of  course  the  rule  is  otherwise  when  a  direc 
attack  is  made  upon  a  Judgment  The  an 
swer  that  the  defendant  was  not  served  wicJ 
process,  and  did  not  appear  in  the  action,  etc 
Is  liiBufflclent  because  it  also  should  have  al 
Ipged  that  the  record  shows  such  to  be  th 
case.  In  Van  Fleet  on  Collateral  Attad 
(section  86S)  It  is  said:  'An  answer  to  a) 
action  on  a  domestic  Judgment  where  specis 
pleading  is  required  or  attempted,  must  no 
only  deny  service  and  appearance,  bat  mas 
allege  what  the  record  shows,  or  fails  t 
show,  on  these  points.  •  •  •  Hence  a 
answer  to  an  action  on  the  record  of  an 
court  must  allege  that  it  does  not  sliow  an 
service  or  appearance,  and,  if  the  record  i 
that  of  a  superior  court  it  must  allege  tha 
it  affirmatively  shows  a  want  of  serrice.' 
Black,  Judgments,  t  271,  annotmces  tbe  san 
doctrine,  wherein  it  is  said:  'When  a  part 
seeks  in  a  collateral  action  to  impeach  tli 
judgment  or  decree  of  a  court  of  saperio 
Jurisdiction  on  the  ground  that  be  bad  n 
legal  notice  of  the  pendency  of  the  action,  I 
is  necessary  that  be  should  allege  In  hi 
pleading  wtiat.  If  anything,  is  shown  by  th 
record  In  relation  to  the  issue  and  service  o 
process,  because,  unless  the  record  itsel 
shows  that  tbe  court  never  acquired  Jari9di< 
tion  of  him,  It  will  be  conclusive  presume 
that  the  Jurisdiction  did  attadi.' " 

In  the  case  of  Jones,  etc,  v.  Ejdwarda.  etc 
78  Ky.  6,  the  same  question  we  ba^e  ber 
arose,  and  it  was  said:  "The  mere  absence  c 
evidence  in  the  record  of  Peter  F.  Smith's  ei 
ecutor  agaiust  his  devisees,  etc.,  that  two  o 
three  of  his  devisees  had  been  summoned  I 
the  action  Is  not  sufficient  to  enable  tbe  a[ 
pellees  to  make  a  successful  collateral  attaoj 
upon  that  record  and  shut  it  out  as  evidenc 
in  this  case ;  and  that  it  cannot  be  done  ha 
been  substantially  decided  In  tbe  foUowin 
adjudged  cases:    (Authorities  omitted.)" 

In  Freeman  on  Judgments,  {  124,  it  is  sal 
that:  "Nothing  shall  be  Intended  to  be  on 
ot  tbe  Jurisdiction  of  a  superior  court  bn 
that  which  expressly  appears  to  be  s( 
Hence,  though  the  existence  of  any  Jarisdl< 
,tional  fact  may  not  be  affirmed  upon  the  re< 
ord,  it  will  be  presumed,  upon  a  collateral  at 
tack,  that  the  court.  If  of  general  Jurisdu 
tion,  has  acted  correctly  and  with  due  an 
thority,  and  its  Judgment  will  be  valid  a 
though  every  fact  necessary  to  JurlBdictioi 
affirmatively  appeared.  The  decisions  to  thi 
effect  are  very  numerous."  To  tbe  same  e) 
feet  are  Miller  v.  Farmers'  Bank,  etc.,  73  £ 
W.  218,  25  Ky.  Law  Rep.  373;  Northingto; 
V.  Reed,  75  S.  W.  206,  25  Ky.  Law  Rep.  354 
Berry  v.  poster,  68  S.  W.  709,  22  Ky.  La^ 
Rep.  746. 

The  record  In  the  case  In  which  tbe  Jodicla 
sale  was  had  does  not  affirmatively  shon 
that  the  infant  defendants  (appellants)  wer 
not  summoned  and  properly  befoire  the  coun 
the  record  on  this  question  being  merely  &i 
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lent.  Tberefore,  under  the  foregoing  author- 
ity, we  must  presume  that  the  court  would 
not  have  rendered  a  Judgment  of  Bale  fore- 
closing the  right  of  the  Infants  unless  they 
were  properly  before  the  court ;  and,  this  be- 
ing true,  the  judgment  was  not  yoid,  ol- 
though  It  may  have  been  erroneous. 

It  therefore  follows  that,  so  far  as  any- 
thing to  the  contrary  appears  in  the  case  be- 
fore us,  the  court  had  Jurisdiction  to  make 
the  sale  of  "Point  Place,"  and  that  the  pur- 
chaser acquired  all  the  title  In  the  land 
which  the  appellants  then  owned. 

Judgment  affirmed. 


GALVIN  V.  SHAPBE. 
(Court  of  Appeals  of  Kentucky.    Nov.  20, 1908.) 
Elections    (S    305*)— Contesx— Abatemkitp— 

Deai-h  Pendino  Apfeal. 

Appeal  in  an  election  contest  abates  on 
death  of  contestee  pending  his  appeal ;  Ky.  St. 
1903,  8  1596A,  Bubsec.  12,  providing  for  a  con- 
test and  an  appeal  by  either  party,  making  no 
provision  in  case  of  death  of  either  part^,  an 
election  contest  not  being  within  the  jarisdiction 
of  the  courts  of  common  law,  and  therefore  not 
surviving  at  common  law,  section  10  making 
certain  enumerated  actions  survive,  not  embra- 
cing it,  and  though  the  estate  of  decedent,  he  be- 
ing the  unsuccessful  party,  is  liable  for  the 
costs,  an  appeal  not  lying  from  a  mere  judgment 
for  costs. 

[Ed.  Note.— for  other  cases,  see  Elections, 
Dec.  Dig.  t  305.*] 

Appeal  from  Circuit  Court,  Jefferson  Ooun- 
tx.  Chancery  Branch,  First  Division. 

"To  be  officially  reported." 

Election  contest  by  George  E.  Shafer 
against  R.  E.  Galvin.  From  an  adverse  de- 
cree, contestee  appeals.    Dismissed. 

W.  J.  O'Connor,  for  appellant.  O.  B.  Blatc- 
ey,  for  appellee. 

O'REIAR,  0.  J.  Appellant  and  appellee 
-were  voted  for  for  the  office  of  school  trustee 
in  Jeffers(m  conn^.  Appellant  was  awarded 
the  certificate  by  the  board  of  canvassers. 
In  due  time  appellee  instituted  a  contest  in 
the  circuit  court,  resulting  In  a  decree  In  his 
favor,  adjudging  that  he  had  been  elected  to 
the  office,  and  that  appellant  bad  not.  Sea- 
sonably appellant  prosecuted  an  appeal  to 
this  court,  but  before  the  case  was  submitted 
for  bearing  he  died.  The  case  is  now  being 
considered  on  the  motion  of  appellee  to  dis- 
miss the  appeal.  The  ground  of  the  motion 
is  tliat,  as  appellant  has  died  pending  the 
appeal,  there  is  no  one  who  can  prosecute  It ; 
that  appellant's  appeal  died  with  him,  and, 
that,  as  the  Legislature  has  not  provided  for 
revivor  of  the  appeal  in  such  cases,  no  such 
right  exists. 

By  the  act  of  October  24,  1900  (Laws  1900, 
Ext.  Seas.  c.  6,  p.  27),  now  appearing  in  Car- 
roll's Kentucky  Statutes  (1903)  as  section 
1.586A,  the  circuit  courts  are  given  original 


Jurisdiction  of  certain  election  contests,  in- 
cluding the  class  of  which  the  case  at  bar  is 
one.  By  the  same  act  it  Is  provided  (subsec. 
12):  "Either  party  may  appeal  from  the 
Judgment  of  the  circuit  court  to  the  Court  of 
Appeals  by  giving  bond  to  the  clerk  of  the 
circuit  court,  with  good  surety,  conditioned 
for  the  payment  of  all  costs  and  damages 
the  other  party  may  sustain  by  reason  of  the 
appeal  and  by  filing  the  record  In  the  clerk's 
office  of  the  Court  of  Appeals  within  thirty 
days  after  final  Judgment  In  the  circuit  court. 
And  in  the  Court  of  Appeals  the  case  shall  be 
heard  and  determined  as  speedily  as  possible, 
and  shall  have  precedence  over  all  other 
cases.  •  •  •  The  unsuccessful  party  shall 
pay  all  costs  in  both  courts."  Prior  to  that 
act  the  practice  in  such  cases  was  regulated 
by  statutes  entirely  different  from  the  pres- 
ent law,  and  before  nonjudicial  tribunals. 
The  present  act,  while  requiring  the  practice 
in  such  cases  to  conform  to  the  practice  in 
equity  actions  In  the  particulars  where  same 
can  be  made  applicable,  creates  a  unique 
course  of  procedure  in  many  particulars ;  but 
there  is  a  complete  omission  to  make  any 
provision  for  the  death  of  either  of  the  par- 
ties to  the  contest  at  any  stage  of  the  case, 
either  In  the  circuit  court  or  in  this  court. 
If  the  contestant  die  before  beginning  the  con- 
test, no  provision  is  made  for  a  contest  by  any 
other  person ;  or,  if  he  died  pending  the  con- 
test in  the  circuit  court,  there  is  no  provision 
for  revivor,  and  no  survivorship  provided; 
or,  if  either  party  die  pending  the  appeal, 
there  la  a  like  failure  to  provide  for  revivor. 
The  actions  which  survive  in  this  state  are 
those  which  survived  at  the  common  law,  and 
such  others  as  are  specifically  named  by  stat- 
ute. Section  10,  Ky.  St.  1903,  enumerates 
certain  actions  which  did  not  survive  at  the 
common  law,  but  which  by  that  section  are 
made  to  survive.  The  courts  did  not  have 
jurisdiction  at  the  common  law  to  try  con- 
tests of  elections.  Hence  there  could  be  no 
survivorship  of  such  an  action  at  the  com- 
mon law.  Nor  does  the  statute,  as  has  been 
already  pointed  out,  make  provision  for  such 
survivorship.  A  public  office  is  not  an  inher- 
itance. Neither  the  creditors  nor  heirs  at  law 
of  the  incumbent  can  have  any  title  to  or 
legal  Interest  In  his  office.  The  administra- 
tor, not  being  entitled  to  it,  could  neither 
enter  it  without  suit  nor  sue  to  recover  it. 
He  is  nowise  concerned  in  the  litigation  over 
its  tiUe. 

It  is  suggested  that,  as  the  statute  makes 
the  unsuccessful  litigant  in  the  contest  liable 
for  the  costs,  appellant's  estate  is  concerned 
in  the  judgment  in  this  case,  as  that  judg- 
ment Includes  the  recovery  of  the  costs 
against  him,  and,  unless  the  Judgment  is  re- 
versed, the  estate  would  be  compelled  to  pay 
the  costs.  The  case  of  Snlbley  v.  Palmtag, 
127  Cal.  31,  59  Pac.  200,  is  cited  and  relied 
on  by  appellant.    That  case  was  an  election 
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contest.  The  respondent  died  pending  the 
appeal.  On  a  motion  to  abate  the  appeal, 
the  Supreme  Court  of  California,  denying  the 
motion,  said:  "It  1b  not  correct  to  say  that 
the  estate  of  the  deceased  has  no  Interest  In 
the  controversy.  It  Is  provided  In  section 
1125  that  If  the  proceeding  be  dismissed  for 
want  of  prosecution,  or  If  the  election  be 
affirmed,  judgment  must  be  rendered  against 
the  party  contesting  such  election.  Having 
commenced  the  proceeding  and  prosecuted  it 
to  Judgment,  by  which  the  contestee  is  de- 
prived of  an  office  to  which  he  had  been  de- 
clared elected,  neither  he  nor  bis  estate  could 
escape  the  responsibility  be  has  assumed. 
Appellant  has  a  right  to  his  appeal,  and  there 
is  a  chance  that  the  Judgment  may  be  re- 
versed, and  that  lyton  a  retrial  the  election 
would  be  affirmed."  It  further  appears  from 
the  opinion  in  that  case  that  any  elector  could 
have  contested  the  election.  We  are  not  sat- 
isfied with  the  reasoning  of  the  court  In  that 
case.  The  opinion  seems  to  be  rested  at  last 
upon  the  Idea  that,  because  the  estate  of  the 
decedent  had  become  liable  for  the  costs  in 
the  trial  court  by  reason  of  the  Judgment, 
that  liability  gave  it  such  an  interest  in  the 
litigation  as  entitled  it  to  prosecute  the  ap- 
I)eal  to  have  the  Judgment  reversed.  An  ac- 
tion for  assault  and  battery  does  not  survive. 
A  Judgment  for  costs  against  an  unsuccessful 
plaintiff  in  such  an  action  would  have  involv- 
ed his  estate  In  liability,  notwithstanding  his 
death ;  but  could  his  administrator  hare  pros- 
ecuted an  appeal  to  have  the  judgment  below 
reversed  so  that  incidentally  the  estate  might 
escape  the  costs? 

But  In  this  state  there  is  no  appeal  from  a 
mere  Judgment  for  costs,  no  matter  how  much 
they  may  amount  to.  Appellate  jurisdiction 
here  Is  made  to  depend  upon  other  matters, 
always  excluding  the  costs.  Section  950,  Ky. 
St.  1903.  Costs  cannot  be  considered  as  af- 
fecting the  right  of  appeal.  Boske  v.  Secu- 
rity T.  &  S.  V.  Co.,  56  S.  W.  524,  22  Ky.  Law 
Rep.  181 ;  Moore  v.  Boner,  7  Bush,  26 ;  Rhodes 
V.  Frankfort  Chair  Co.,  79  S.  W.  768,  25  Ky. 
Law  Rep.  2042 ;  Tandy  v.  Hatcher,  9  Ky.  Law 
Rep.  (abstract)  721.  In  King  v.  Tllford,  70  S. 
W.  1064,  24  Ky.  Law  Rep.  1270,  the  appel- 
lants, as  members  of  the  board  of  aldermen 
of  Louisville,  had  Instituted  proceedings  to 
Impeach  appellees,  as  members  of  the  board 
of  public  safety.  An  Injunction  was  granted 
appellees  restraining  appellants  proceeding 
with  the  Impeachment.  Appellants  prosecut- 
ed an  appeal  to  this  court  from  the  judgment 
perpetuating  the  Injunction.  Pending  the  ap- 
jpeal  the  terms  of  office  of  the  parties  expir- 
ed. The  appeal  was  dismissed,  as  "a  rever- 
sal would  accomplish  nothing,  and  an  affirm- 
ance would  not  benefit  appellees."  Of  course, 
the  matter  of  costs  was  present  In  that  case, 
but  the  court  held  It  to  be  a  moot  question 
notwithstanding.  In  contests  of  elections  to 
seats  in  Congress,  the  death  of  a  party  abates 


the  contest;  but,  under  the  proTislon  of 
Constitution  which  makes  the  house 
Judge  of  who  may  be  entitled  to  hold  e( 
in  that  body,  it  may,  after  the  death  o 
contestant,  determine  whether  the  conte: 
is  legally  entitled  to  ills  seat  Palne's  I 
of  Elections,  (  1043,  etc.  In  the  contest  o 
the  election  of  Governor  in  1900,  the  cont 
ant  died  pending  the  contest  In  a  suit 
the  contesting  Lieutenant  Governor  on 
same  ticket,  it  was  held  by  this  court  (Taj 
V.  Beckham,  108  Ky.  291,  56  8.  W.  177,  4! 
R.  A.  258,  94  Am.  St  Rep.  357)  that,  if 
contestant  had  been  elected  Gtovemor,  u 
his  death  the  one  elected  Lieutenant  (xori 
or  on  his  ticket  would  have  become  entl 
to  the  office,  and  that  he  "had  the  rigbi 
continue  the  contest  to  secure  what  the  ( 
stltutlon  guaranteed  to  him."  Wbetlier  < 
erwise  the  right  of  continuing  tbe  beai 
of  the  contest  survived  was  not  decided. 

Inasmuch  as  tbe  Legislature  has  not  i 
vlded  for  the  emergrency  of  death  of  a  pi 
to  the  contest  pending  the  hearing  or  api 
and  as  independent  of  legislative  enactn 
such  right  does  not  survive  at  the  comi 
law,  we  must  hold  that  the  appeal  abates 
on  the  death  of  either  party  to  It  The  Ik 
ship  of  possible  injustice  in  sucb  a  re 
cannot  justify  the  courts  making  law  to 
lieve  it.  If  a  contestant  although  wn 
fully  deprived  of  the  office  to  which  he 
been  elected,  and  wrongfully  denied  tbe 
tificate,  had  died  before  filing  his  petltloi 
contest,  the  certificate  would  have  been 
complete  title  of  the  holder,  and  no  provi: 
exists  for  its  Impeachment  That  might  t 
worked  a  hardship  on  the  public.  So  b 
in  the  language  of  the  statute  (sutisectlon 
§  1596A),  "on  the  production  of  a  copy  < 
final  judgment  the  successful  party  shal 
permitted  to  qualify  or  be  commissioned, 
the  legislative  declaration  of  what  the  sti 
shall  be.  Whether  hardships  ensue  is  for 
islative  consideration,  not  ours. 

The  appeal  is  dismissed. 


KELLY  V.  PETER  &  BUROHARD 
STONE  C!0. 
(Court  of  Appeals  of  Kentucky.    Not.  19,  IS 
Contracts  (§  68*)— Considkbatiow. 

Plaintiff  having  a  claim  against  defent 
for  injuries  sustained,  it  was  agreed  that 
fendant  should  pay  plaintiff  $150  in  money 
furnish  him  regular  employment  when  he 
recovered  from  his  injuries.  Defendant  paid 
money,  but  refused  to  furnish  the  employn 
Held,  that  the  compromise  famished  a  s 
cient  consideration  for  the  agrvement  to  emr 
and  that  plaintiff  could  reover  damages 
breach  thereof. 

[EJd.   Note.— For  other  cases,   «ee    Oontrj 
Cent.  Dig.  IS  328,  329;   Dec  Dig.  i  6a*] 

Appeal  from  Circuit  Court  Jefferson  Ct 
ty ;   Common  Pleas  Branch,  First  Dlvisioi 
"To  be  officially  reported." 


•For  other  cases  see  lame  topic  and  section  NUMBER  In  Dec.  &  Am.  Diss,  UV7  to  date,  *  Reporter  la  j« 
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Action  by  J.  W.  Kelly  against  the  Peter  & 
Burghard  Stone  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed, 
with  directions. 

Popham  &  Webster,  for  api)ellant.  Isaac 
r.  Woodson,  for  appellee. 

BARKER,  J.  The  appellant  Instituted  this 
action  against  the  appellee  to  recover  dam- 
ages for  an  alleged  breach  of  contract  of 
employment  The  cause  of  action  Is  con- 
tained In  the  following  excerpt  from  the  pe- 
tition: "He  states:  That  plaintlfC  was  In 
the  employ  of  defendant  in  and  around  said 
establishment  during  the  month  of  Septem- 
ber, 1904,  and,  while  plaintiff  was  engaged  at 
said  time  and  place  in  handling  a  huge  stone, 
he  was  injured  in  his  feet  and  upon  his  body, 
and  thereafter  made  claim  upon  defendant 
for  damages,  claiming  said  injuries  were  re- 
ceived through  its  negligence;  that  shortly 
thereafter  defendant,  by  and  through  its 
agents,  efllected  a  settlement  of  said  claim 
with  plaintiff  on  account  of  said  injuries,  by 
paying  plaintiff  the  sum  of  $150  in  cash,  in 
addition  to  which  defendant  at  the  time  of 
said  settlement,  in  March,  1905,  or  there- 
atKiuts,  contracted  and  agreed  with  this  plain- 
tiff that,  as  soon  as  he  was  able  to  resume 
work,  the  defendant  would  allow  plaintiff  to 
continue  in  its  employ,  and  furnish  him 
steady  work  during  the  times  he  was  able  to 
worli."  In  addition  to  the  foregoing.  It  Is  al- 
leged :  That  the  appellee  afterwards  refused 
to  employ  plaintiff  or  permit  him  to  resume 
work  pursuant  to  the  agreement,  although  he 
was  ready,  able,  and  willing  to  work,  and 
oCfered  so  to  do;  that,  although  he  diligent- 
ly sought  other  employment,  plaintiff  was  un- 
able to  obtain  it ;  and  tliat  by  reason  of  the 
wrongful  breach  of  the  contract  he  had  been 
damaged  in  the  sum  of  $2,400,  for  which  he 
prayed  Judgment.  A  general  demurrer  to 
this  petition  was  filed  by  the  defendant  and 
overruled  by  the  court  Afterwards  the  de- 
fendant answered,  and,  plaintiff  having  de- 
murred to  the  second  paragraph  of  the  an- 
swer, the  Judge  of  the  trial  court  changed  his 
mind  as  to  the  merits  of  the  petition,  carried 
the  demurrer  back  to  the  petition,  and  sus- 
tained it  Plaintiff  declining  to  amend,  the 
petition  was  dismissed.  From  this  Judgment 
be  is  here  on  appeal. 

The  trial  court  In  sustaining  the  demurrer 
to  the  petition,  was  of  opinion  that  the  con- 
tract set  up  by  the  plaintiff  lacked  mutuality, 
or,  in  other  words,  a  consideration,  and  for 
tbat  reason  came  within  the  principle  enun- 
ciated In  L.  &  N.  R.  R.  Co.  v.  Offutt  99  Ky. 
427,  36  S.  W.  181,  59  Am.  St  Rep.  467.  In 
this  we  think  the  court  erred.  The  contract 
alleged  in  the  petition  did  not  lack  a  con- 
sideration. On  the  contrary,  it  is  expressly 
alleged  that  the  plaintiff  had  been  hurt  in 
the  employment  of  the  defendant  company, 
and  had  a  claim  against  it  for  damages, 
which  he  was  asserting,  and  that  in  settle- 


ment of  this  claim  the  defendant  company 
paid  plaintiff  $150  in  cash,  and  in  addition 
thereto  contracted  and  agreed  with  him  that 
as  soon  as  he  was  able  to  resume  work,  it 
would  allow  him  to  continue  In  its  employ- 
ment and  furnish  him  steady  work  during 
the  time  he  was  able  to  work.  The  case  of 
L.  &  N.  R.  R.  Co.  V.  Offutt  has  no  application 
to  that  at  bar.  There  the  contract  alleged 
was  merely  one  for  employment  sn<l>  as  it 
was  not  alleged  that  Offutt  agreed  or  bound 
himself  to  work  for  the  company,  the  con- 
tract was  unilateral,  and  therefore  without 
mutuality  or  consideration.  Offutt  had  been 
regularly  in  the  employ  of  the  company  be- 
fore, but  had  been  discharged  for  violating 
the  rules  of  his  employer.  Afterwards,  when 
there  was  a  strike  of  the  employes  of  the 
railroad  company,  be  was  given  special  em- 
ployment as  a  detective,  or  agent,  and  was 
sent  to  Bowling  Green;  his  pay  being  $5 
per  day  and  his  expenses  during  the  time  be 
was  specially  employed.  When  the  strike 
was  settled  and  the  special  employment  was 
at  an  end,  Offutt  was  paid  in  full  for  his 
services.  It  was  not  alleged  in  the  petition 
that  In  consideration  of  Offutt's  accepting 
the  special  employment  he  was  thereafter 
to  be  restored  to  his  former  regular  employ- 
ment and  kept  In  It  so  long  as  he  did  faith- 
ful and  honest  work  for  the  company.  The 
opinion  recites  merely  that  the  appellee 
claimed  that,  at  the  time  he  accepted  the 
employment  for  the  special  services  referred 
to,  he  asked  that  he  might  be  restored  to  the 
position  in  the  service  of  the  company  from 
which  he  had  been  discharged,  and  that  it 
was  then  and  there  contracted  with  him  that 
he  should  be  restored  to  the .  position,  and 
that  he  should  keep  it  so  long  as  he  did  faith- 
ful and  honest  work  for  the  company;  but, 
whUe  It  appears  that  the  two  contracts  were 
simultaneously  made,  the  one  was  not  a  con- 
sideration for  the  other.  In  other  words, 
they  were  two  separate  contracts,  and  the 
agreement  for  regular  employment  alleged 
stood  upon  its  own  merits  and  its  own  con- 
sideration, and  it  was  therefore  held  that 
this  contract,  lacking  mutuality,  was  Invalid 
and  nonenforceable.  The  contract  there  was 
not  the  same  in  principle  as  that  with  which 
we  are  now  confronted.  Here  the  plaintiff 
had  a  claim  for  damages  against  his  em- 
ployer for  personal  injuries,  and,  in  order 
to  compromise  and  settle  this  claim,  the  em- 
ployer paid  the  servant  $150  In  money  and 
agreed  that  when  he  recovered  from  his 
injuries  he  would  be  furnished  regular  em- 
ployment as  long  as  he  was  able  to  do  the 
work.  The  compromise  of  the  tort  was  the 
consideration  for  the  contract  sued  on.  We 
know  of  no  reason  why  such  a  contract  is 
not  enforceable.  Indeed,  it  was  expressly 
held  in  L.  &  N.  R.  R.  Co.  v.  Offutt  that  such 
contracts  were  valid  and  binding.  On  this 
subject  It  is  said  in  the  opinion:  "We  can 
conceive  of  no  reason  for  holding  that  a  con- 
tract of  employment  or  of  service,  either  for 
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a  fixed  term  or  for  an  Indefinite  time,  would 
not  be  legal  or  would  be  against  public  pol- 
icy. In  actual  experience  sucb  contracts  are 
constantly  made,  and  on  both  principle  and 
authority  sucb  contracts  must  be  held  not  to 
be  within  the  statute  of  frauds,  and  there- 
fore may  be  made  by  parol." 

The  case  of  Tellow  Poplar  Lumber  Co.  v. 
Rule,  106  Ky.  455,  50  S.  W.  685,  is  In  all 
respects  similar  to  that  at  bar.  In  that  case. 
Rule  was  an  employ^  In  the  sawmill  of  the 
appellant  company,  and  ui>on  haTlng  his 
thumb  cut  ott,  as  he  claimed,  by  the  negli- 
gence of  the  company's  agents,  demanded 
damages  for  the  injury.  This  claim  was 
compromised  by  the  company,  as  It  was  al- 
leged, by  an  agreement  that.  If  the  employe 
would  forego  bis  suit  for  damages  and  sur- 
render all  claim  therefor.  It  would  give  him 
employment  at  the  rate  of  $2.50  per  day  so 
long  as  it  was  engaged  In  the  sawmill  busi- 
ness on  the  Ohio  river.  This  proposition  he 
accepted,  but  afterwards,  when  he  was  able 
to  work,  and  when  the  mills  of  the  company 
resumed  operation,  he  was  refused  employ- 
ment. In  an  action  for  a  breach  of  the  con- 
tract for  employment,  the  employ^  obtained 
a  verdict  for  $1,400,  and  upon  appeal  it  was 
insisted  by  the  company  that  the  contract  al- 
leged lacked  mutuality.  In  other  words,  it 
was  said,  there,  as  here,  that  the  company 
•was  bound  to  hire,  but  the  employe  was  not 
bound  to  serve ;  he  could  work  or  not,  as  he 
chose,  whereas,  the  company  had  obligated 
Itself  to  give  him  employment  at  $2.50  per 
day  as  long  as  Its  mills  were  operated  on  the 
Ohio  river.  In  response  to  the  contention 
that  the  contract  alleged  lacked  mutuality. 
It  was  said:  "In  our  opinion,  whilst  these 
are  the  characteristics  of  the  contract,  it 
does  not  follow  that  the  employ^  is  without 
remedy.  Except  for  the  ftict  that  courts 
do  not,  as  a  rule,  so  enforce  these  contracts 
of  hiring,  by  reason  of  their  personal  na- 
ture, the  agreement  as  alleged  might  be  the 
basis  of  an  action  for  specific  performance, 
and,  sucb  an  action  not  being  maintainable 
by  reason  of  the  rule  adverted  to,  we  per- 
ceive no  reason  why  the  appellee  might  not 
purchase  for  a  valuable  consideration  the 
right  to  obtain  employment  or  option  to  work 
at  appellant's  mills  so  long  as  they  engaged 
in  running  them  at  the  place  designated. 
Such  a  contract  does  not  differ  in  substance 
from  those  known  as  optional  contracts  in 
the  purchase  of  property,  and  which  have 
often  been  upheld  by  this  court  where  there 
is  a  consideration  for  them,  even  when  thert- 
is  only  an  agreement  to  sell,  and  no  corre- 
sponding agreement  to  buy."  It  was  further 
held  that  the  contract  was  not  invalid  be- 
cause for  an  indefinite  length  of  time;  nor 
was  it  within  the  statute  of  frauds. 

It  seems  to  us  that  the  opinion  in  the  case 
last  above  cited  Is  conclusive  of  the  ques- 
tion we  have  here.    We  see  no  reason  why 


a  company  should  be  allowed  to  settle  a  pro- 
posed action  against  it  for  damages  by  prom- 
ising to  give  permanent  employment  to  its 
Injured  employ^,  and,  when  the  time  within 
which  the  employ^  could  prosecute  bis  claim 
for  damages  had  expired,  to  refuse  to  carry 
out  the  contract  This  would  be  exceeding- 
ly unjust  and  Inequitable  to  the  employe, 
and  would  tend  to  uphold  the  fraud  and 
chicanery  of  dishonest  employers.  It  seems 
to  us  much  more  rational  to  encourage  the 
settlement  of  such  claims  as  appellant  al- 
leges he  originally  had  against  appellee,  by 
upholding  the  compromises  by  which  ther 
are  effected,  than  to  force  the  injured  employe 
either  to  litigate  his  claim  for  personal  in- 
juries or  afterwards  be  at  the  mercy  of  his 
employer. 

Judgment  reversed,  with  directions  to  over- 
rule the  demurrer  to  the  petition  and  for  fu^ 
ther  procedure  consistent  herewith. 


J.  I.  CASE  THRESHING  MACH.  CO.  r. 
HARP  et  al. 

(Court  of  Appeals  of  Kentucky.    Nov.  20,  1908.) 

Sales  (}  288*)— Expbkbs  Wabbantt— Bkeach 

— Waiver. 

Wliere  an  agricultural  machine  is  sold  with 
a  warranty  that  it  is  made  of  good  material.  U 
durable,  and  will  perform  its  work  as  repre- 
sented, and  provision  that,  if  It  fails  to  fill  th« 
warranty  after  10  days'  trial,  notice,  specifyins 
the  failure,  shall  be  given  the  seller,  who  sliall 
have  a  reasonable  time  to  remedy  defects,  and, 
if  the  machine  still  fails  to  comply  with  the 
warranty,  it  shall  be  returned  by  the  purchaser, 
and  the  seller  shall  have  the  right  to  substitute 
another,  or  rescind  for  the  contract  by  returning 
the  money  or  notes  received  for  the  machine, 
the  purctuiser  has  no  right  of  action  for  dam- 
ages, where  he,  after  learning  that  the  machine 
did  not  work  satisfactorily,  continned  to  u!«  it 
for  at  least  two  seasons  without  any  offer  to 
return  It. 

[Bid.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §i  817-822;   Dec.  Dig.  8  288.*] 

Appeal  from  Circuit  Court,  Hardin  Ck>nnty. 

"Not  be  to  oflBcially  reported." 

Action  by  W.  P.  Harp  and  others  against 
the  J.  I.  Case  Threshing  Machine  Company. 
Judgment  for  plaintiffs.  Defendant  appeals. 
Reversed,  and  new  trial  granted. 

L.  A.  Faurest,  for  appellant  H.  It.  James, 
for  appellees. 

SETTLE,  J.  The  appellee,  W.  P.  Harp. 
In  1903,  purchased  of  appellant  a  husker- 
shredder  complete,  with  canvass  cover,  for 
which  he  agreed  to  pay  $580  In  three  an- 
nual Installments.  The  contract  was  con- 
tained In  one  of  the  printed  forms  customa- 
rily used  by  appellant  and,  in  addition  to  the 
warranty  that  it  was  made  of  good  material, 
durable,  and  would  perform  its  work  as  re|>- 
resented,  it  provided  that  should  the  shred- 
der fail  to  fill  the  warranty,  after  10  da\-s' 
trial  by  the  purchaser,  notice  In  writing 
should  be  given  the  appellant  at  Racine.  Wis.. 


•For  other  cues  see  tame  topic  and  section  NUMBER  In  Dec.  &  Am.  Dig*.  1S07  to  date,  *  Raportar  tndezM 


Digitized  by  V^QOQlC 


Ky.> 


J.  I.  CASE  THRESHING  MACH.  CO.  v.  HARP. 


489 


and  also  the  agent  from  whom  the  machine 
-was  received,  stating  In  what  parts  and 
wherein  It  failed  to  fulfill  the  warranty; 
that  appellant  should  then  have  a  reasonable 
time  In  which  to  remedy  the  defects,  and.  If 
the  shredder  should  still  fail  to  comply  with 
the  warranty,  the  machine  should  be  return- 
ed by  the  purchaser  to  the  place  where  re- 
ceived, and  appellant  notified  thereof,  In 
which  event  it  should  have  the  option  to  sub- 
stitute another  or  return  the  purchaser's 
notes  or  money  received  for  the  machine, 
and  thereby  rescind  the  contract  without 
further  liability.  The  shredder  furnished 
Harp  under  this  contract  failing  to  do  sat- 
isfactory work,  a  further  agreement  was  on 
November  10,  1903,  made  between  appellant 
and  Harp,  to  the  effect  that  payment  of  the 
latter's  notes  should  be  extended  one  year 
without  Interest  and  credited  by  $30,  and  to 
also  extend  the  warranty  "as  if  the  shredder 
for  which  said  notes  were  given  was  sold  In 
1904."  December  14,  1903,  Harp  wrote  ap- 
pellant that  the  machine  was  still  unsatis- 
factory and  could  not  be  repaired  away 
from  the  factory.  Accepting  this  ultimatum 
of  Harp,  appellant,  In  1904,  sent  him  anoth- 
er shredder  in  lieu  of  the  first  Though  ob- 
jecting at  first  to  the  substitution,  Harp 
consented  to  accept  the  last  machine,  and  Oc- 
tober 29,  1904,  wrote  appellant  to  send  a  man 
to  start  the  shredder  on  the  following  Tues- 
day. Appellant  complied  with  this  request 
and  sent  its  agent,  Ray,  to  Harp's  on  the 
day  Indicated.  Ray  started  the  machine,  and 
on  November  5th  went  again  to  adjust  some 
part  of  it  upon  complaint  of  Harp.  At  that 
time  the  machine  was  performing  to  Harp's 
satisfaction,  and  he  then  gave  Ray  the  fol- 
lowing testimonial:  "J.  I.  Case  T.  M.  Co., 
Louisville,  Ky. — Gentlemen:  The  husker- 
sbredder  purchased  of  you  is  working  all 
right  and  is  giving  me  entire  satisfaction  so 
far  and  Is  working  reasonably  fast.  W.  P. 
Harp."  Harp  did  not  complain  again  that 
season  of  the  shredder.  After  the  delivery 
of  the  last  machine.  Harp  made  up  a  com- 
pany of  seven,  Including  himself,  to  take  the 
shredder  off  his  hands,  and  in  December 
following,  which  was  after  the  close  of  the 
shredding  season,  appellant's  agent,  Ray, 
went  to  Glendale  by  its  direction  and  at 
Harp's  request,  to  accept  the  notes  of  the 
seven  persons  constituting  the  company  for 
the  last  machine,  in  lieu  of  those  of  Harp. 
This  was  done.  After  these  notes  were  ex- 
ecuted, the  shredder  was  used  the  seasons 
of  1905  and  1906.  In  1905,  an  agent  of  the 
company  worked  on  the  machine  once,  and 
at  the  same  time  Ray  put  on  It  an  improved 
part  that  he  had  promised  the  appellees,  in 
December  previously,  he  would  get  the  com- 
pany to  furnish  them.  At  the  close  of  the 
season  of  1906,  It  appears  that  the  machine 
was  left  in  the  horse  lot  of  a  Mrs.  Ash,  ex- 
I)osed  to  the  weather,  and  that,  it  was  prob- 
ably not  thereafter  used.  The  notes  that 
were  given  by  Harp  and  his  associates  were 


transferred  by  appellant's  agent  to  a  third 
party  and  paid  by  the  makers  when  due; 
Thereafter  this  suit  was  brought  by  Harp 
alone,  setting  up  the  written  contract  under 
which  he  had  purchased  the  two  machines 
from  appellant,  and  seeking  to  recover  dam- 
ages of  It  upon  the  ground  that  there  had 
been  a  breach  of  the  warranty.  In  that  the 
machine  had  failed  to  perform  its  work  as 
represented  by  appellant  and  had  proved 
worthless.  Later  an  amended  petition  was 
filed,  making  the  other  members  of  the  com- 
pany coplaintlfTs  with  Harp,  to  the  action. 
The  answer  of  appellant  contained  a  traverse 
of  -the  averments  of  the  petition,  alleged  a 
failure  of  appellees  to  comply  with  their 
part  of  the  contract,  and  that  they  were  es- 
topped to  maintain  t&e  action  because  the 
machine.  If  unsatisfactory  or  worthless,  as- 
claimed  by  them,  had  never  been  returned  to 
appellant,  nor  had  appellees  offered  to  re- 
turn It.  The  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  appellees  for  $275,  and, 
a  new  trial  having  been  refused  appellant, 
it  seeks  by  this  appeal  a  reversal  of  the  judg- 
ment. 

Without  going  Into  the  question  of  whether 
the  court  erred  in  overruling  the  demurrer 
that  appellant  filed  to  the  petition,  or  con- 
sidering other  questions  raised  upon  the 
pleadings,  we  deem  it  sufficient  to  decide  the 
case  upon  the  main  question  Involved.  It 
is  not  apparent  from  the  evidence  that  ap- 
pellees made  any  serious  complaint  to  ap- 
pellant of  the  machine  after  the  last  repairs 
were  done  upon  it  by  appellant's  agent  in 
1905,  and  it  is  not  denied  that  it  was  used 
by  appellees  during  the  shredding  season  of 
the  years  1904,  1905,  and  1906.  After  having 
this  long  use  of  the  machine,  we  think  it  is 
now  too  late  for  appellees  to  complain  that 
It  did  not  work  satisfactorily,  although  it 
may  not  have  done  so.  It  Is  true  they  aver 
that  a  new  warranty  was  made  by  appel- 
lant's agent,  Ray,  at  the  time  appellees  ex- 
ecuted the  note  given  in  lieu  of  those  of 
Harp;  but  If  we  concede  that  Ray  was  au- 
thorized to  make  such  a  warranty,  and  that 
it  was  made  as  claimed,  it  is  manifest  that 
the  w^arranty  was  but  a  renewal  of  that  con- 
tained In  the  written  contract  originally  en- 
tered Into  by  Harp  with  appellant.  That 
warranty  was  conditioned  and  connected 
with  certain  things  that  were  to  be  done  by 
Harp  or  by  him  and  bis  associates  compos- 
ing the  company,  and  these  conditions  we 
think  the  testimony  fairly  shows  he  and  they 
failed  to  perform.  It  is  not  claimed  by  ap- 
pellees that  Ray  in  making  the  alleged  war- 
ranty relieved  them  of  the  performance  of 
any  of  the  conditions  connected  with  it,  as 
expressed  in  the  original  or  written  contract. 
Taking  the  testimony  as  a  whole,  we  are 
satisfied  that  the  alleged  warranty  made 
by  Ray  was  but  a  renewal  of  the  original 
warranty  made  by  appellant.  In  other 
words,  the  original  contract  was  continued  in 
force  after  the  execution  of  the  note  appel- 
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lees  delivered  to  Ray  in  lien  of  tbose  of 
Harp. 

We  think  this  case  comes  within  the  rule 
announced  In  the  cases  of  Garr-Scott  &  Co. 
V.  Hodges,  90  S.  W.  580,  28  Ky.  Law  Rep. 
888;  Wisdom  v.  Nlchols-Sheppard  Co.,  97 
S.  W-  18,  29  Ky.  Law  Rep.  1128;  McCormlck 
Harvesting  Machine  Co.  v.  Arnold,  116  Ky. 
506,  76  S.  W.  323.  In  the  case  first  cited  the 
court  said:  "The  express  warranty  in  this 
case  not  only  states  what  is  warranted,  but 
shows  the  agreement  of  the  parties  as  to 
what  is  to  be  the  measure  of  recovery  for 
Its  breach;  that  Is,  a  return  of  the  property 
and  cancellation  of  the  purchase-money  notes, 
unless  the  seller  furnishes  other  articles  in 
lieu  of  that  found  deficient  When,  there- 
fore, appellee  found  that  the  machinery  was 
below  the  quality  warranted,  and  after  hav- 
ing duly  notified  the  seller  of  the  fact,  there 
were  but  two  courses  for  him  to  pursue.  One 
was  to  proceed  upon  the  warranty,  which 
was  to  return  the  articles  and  obtain  a  re- 
turn of  his  notes.  This  would  have  been  a 
complete  defense  to  the  note&  The  other 
course  was  to  waive  the  defect  In  the  ma- 
chinery. This  he  could  do  expressly  or  by 
Implication,  as  where  he  kept  and  continual- 
ly used  the  machinery  as  his  own.  Waiving 
the  defect  necessarily  Involved  an  abandon- 
ment of  ills  right  to  claim  under  the  warran- 
ty. Appellee  had  a  reasonable  time  within 
which  to  make  an  election;  that  is,  it  was 
proper  for  him  to  have  given  the  machinery 
such  a  reasonable  test  for  such  a  reasonable 
length  of  time  as  to  have  demonstrated  that 
it  was  not  up  to  the  warranty.  Whenever 
that  fact  was  settled,  then  it  was  not  neces- 
sary that  he  should  elect  either  to  proceed 
upon  his  warranty  or  to  keep  the  machinery 
notwithstanding  t!he  defects.  His  testimony 
leaves  no  doubt  that  he  discovered  early  in 
the  season  that  the  machinery  was  deficient. 
He  declared  that  it  was  wholly  unsuitable 
and  unsatisfactory,  notwithstanding  be  per- 
sisted in  using  it  actively  and  to  its  full  ca- 
pacity through  the  remainder  of  the  season. 
What  is  here  said  about  the  rescission  of  the 
contract  upon  the  failure  of  the  articles  to 
come  up  to  the  warranty  is  not  based  upon 
the  general  law  of  a  breach  of  the  warranty 
of  a  chattel,  for  generally  the  vendee  may 
hold  the  property  and  sue  to  recover  dam- 
ages upon  the  breach  of  warranty.  This, 
though.  Is  where  the  parties  have  not  pro- 
vided by  express  stipulation  for  a  particular 
measure  of  damages  in  case  of  a  breach.  It 
is  to  be  presumed  that,  when  parties  con- 
tracting with  reference  to  the  sale  of  a  chat- 
tel have  entered  into  an  express  warranty 
concerning  Its  quality  and  fitness  for  its 
particular  purpose,  and  have  agreed  that,  if 
it  should  not  come  up  to  the  warranty  upon 
a  reasonable  test,  then  the  contract  should 
be  rescinded,  and  which  is  to  be  the  only 
remedy.    »    •    «    The  court  will  not  supply 


a  different  warranty  from  the  one  that  U 
parties  have  made,  nor  a  different  measui 
of  damages  for  the  one  the  parties  ba^ 
agreed  should  be  applied  to  their  case.  U 
der  the  facts  as  shown  by  the  evidence  i 
appellee,  the  court  should  have  sustained  a 
pellant's  motion  for  a  peremptory  instructU 
to  the  Jury  to  find  for  the  amount  of  the  no 
sued  on." 

As  appellees,  after  ascertaining  that  tl 
shredder  purchased  by  them  frona  appelia: 
did  not  work  satisfactorily,  nevertheless  cc 
tinued  to  use  it,  for  at  least  two  seasoi 
without  an  offer  to  return  it,  in  order  tli 
they  might  have  a  rescission  of  tbe  contra 
and  a  return  of  their  note,  tbey  Iiad  no  i 
gal  right  to  maintain  tills  action  for  d>i 
ages.  Upon  the  facts  of  the  case,  the  Ion- 
court  should  have  peremptorily  instruct' 
the  jury  to  find  for  appellant. 

Wherefore  the  judgment  is  reversed,  «i 
directions  to  the  lower  court  to  grant  appi 
lant  a  new  trial  consistent  witli  the  opi 
ion. 


FOSTER  et  al.  v.  JORDAN  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  18,  19G' 

1.  Wills  (5  229*)  —  Probate  —  Persoits  Wi 
May  Contest— Pubchasibs  of  Hkib  of  Ti 

TATOB— "PeBSONS  INTEBESTED." 

Purchasers  from  an  heir  of  a  testator  m 
resist  the  probating  of  bis  will ;  they  being  *> 
sons  interested,"  within  Ky.  St.  1903.  St  4S."> 
4861,  making  sach  persons  proper  or  necessa 
parties  to  probate  proceedings. 

[Ed.  Note.— For  other  cases,  see  Wills,  C« 
Dig.  i  550;  Dec.  Dig.  §  229.» 

For  other  definitions,  see  Words  and  Phrao 
vol.  4,  p.  3606.1 

2.  LiMrrATiON  of  Aanona  (i  39*)  — ^Wirx-s 
Pbobatb  —  Statdtoby    Pbovisioits  —  "A 

TION." 

Ky.  St.  1903,  i  2522,  provides  that  an  i 
tion  for  relief  not  otherwise  provided  for  c 
only  be  commenced  within  10  years  from  i 
accrual.  Section  469  defines  "action"  as  used 
the  statutes  to  include  all  proceedings  in  ai 
court  of  the  commonwealth.  Hpld  that  sin 
there  is  no  provision  in  the  statutes  expre>i 
limiting  the  time  within  which  wills  either 
residents  or  nonresidents  may  be  probated,  a: 
since  the  probating  of  a  will,  if  not  an  actic 
is  at  least  a  proceeding  to  olitain  relief,  a  pi 
ceeding  to  probate  a  nonresident's  will  is  wit 
in  section  2522,  and  must  be  commenced  with 
10  years  after  testator's  death,  regardless 
whether  the  will  was  previously  probated  ia  t 
state  of  testator's  domicile  or  not. 

[Ed.  Note.— For  other  cases,  see  Limitaii' 
of  Actions,  Cent.  Dig.  i  190;   Dec.  Dig.  {  3f 

For  other  definitions,  see  Words  and  Phra<< 
v<d.  1,  pp.  128-140.] 

3.  Wnxs  (8  494*)  —  Probate   iw   Aitotiii 
State— Effect  on  Land  in  Kentitckt. 

The  probate  of  a  nonresident's  will  in  t 
state  of  his  domicile  has  no  legal  effect  nn  t 
title  to  his  land  in  Kentucky,  but  in  ordi<r 
pass  title  thereto  the  will  must  be  probated 
Kentucky  according  to  Its  laws. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cer 
Dig.  {  MO;   Dec  Dig.  S  434.*] 
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4.  Ljmitation  of  Actions  (J  165*)— Natubb 

OF  STATnTES. 

Statutes  of  limitation  are  statutes  of  re- 
pose. 

[£3d.  Note. — For  other  cases,  see  Limitation 
of  AcUons,  Cent.  l>ig.  t  649;  Dec.  Dig.  |  163.*] 

5.  XiiuiTATioR  OF  Actions  (J  1*)— Timb  fob 
SuiNO — PoLioT  OF  State. 

It  is  a  well-established  policy  of  Kentucky 
to  fix  in  every  case  a  limit  of  time  for  bring- 
ing actions  or  proceedings  for  relief. 

[E]d.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ^  1 ;   Dec.  Dig.  t  1.*] 

Aitpeal  from  Circuit  Court,  Hickman 
County. 

**To  be  officially  reported." 

Proceeding  by  Frank  Foster  and  others  for 
the  probate  of  the  will  of  John  Mcintosh,  a 
nonresident,  under  Ky.  St.  1903,  |  4854. 
From  an  order  of  the  county  court  admitting 
the  win  to  probate.  Edwin  S.  Jordan  and 
others,  purchasers  from  an  heir  of  testator, 
appealed  to  the  circuit  court,  which  refused 
probate,  and  the  propounders  appeal.  Af- 
firmed. 

Thos.  E.  Mathews  and  Wheeler,  Hughes  Sa 
Berry,  for  appellants.  Bobbins  &  Thomas 
and  Joe  W.  Bennett,  for  appellees. 

NUNN,  J.  One  John  Mcintosh  died  In  the 
year  1859,  testate,  domiciled  In  Davidson 
county,  Xenn.  At  the  June  term,  1859,  of 
the  Davidson  county  court,  a  court  of  pro- 
bate jurisdiction,  his  will  was  duly  probated. 
In  this  win  the  testator  disposed  of  his  es- 
tate in  Tennessee,  and  then  gave  to  one  of 
his  sons  and  to  bis  daughter,  Louisa  B.  Fos- 
ter, for  her  life,  with  remainder  over  to  her 
children,  and.  to  a  grandchild,  certain  real 
estate  located  In  Hickman  county,  Ky. 
About  the  year  1865  the  grandchild  of  Mc- 
intosh, to  whom  he  devised  an  Interest  in 
the  Kentucky  land,  sold  and  conveyed  his 
interest  to  one  Utterback.  Some  time  after 
that,  Utterback,  Frank  Mcintosh,  and  Louisa 
E.  Foster  instituted  an  action  in  the  Hickman 
county  court  and  had  the  land  divided  among 
them,  and  a  conveyance  was  made  to  Louisa 
E.  Foster  in  fee  for  her  portion  of  the  land. 
Soon  after  this  she  sold  the  part  allotted  to 
her  to  appellees.  In  the  year  1907,  the  life 
estate  of  Louisa  E.  Foster  was  terminated 
by  her  death.  In  November,  1907,  the  re- 
maindermen and  the  heirs  of  John  Mcintosh 
probated  his  will  In  the  county  court  of  Hick- 
man county,  Ky.,  under  the  provisions  of  sec- 
tion 4834  of  the  Kentucky  Statutes  of  1903, 
and  from  the  order  of  the  county  court  pro- 
bating the  will  appellees  herein  appealed  to 
the  circuit  court  of  Hickman  county  by  peti- 
tion. All  formalities  were  waived  by  both 
sides,  the  Issues  were  formed,  and  upon  the 
hearing  of  the  case  by  the  court,  a  jury  be- 
ing waived,  as  the  issues  made  were  purely 
Issues  of  law,  it  was  determined  by  the  court 
that  the  will  was  properly  proven;  but  the 
right  to  probate  the  same  was  barred  by  the 


statutes  of  limitations,  the  will  not  having 
been  offered  for  probate  In  Kentucky  within 
10,  20,  or  30  years  after  the  date  of  the  tes- 
tator's death.  The  court  also  held  that  ap- 
pellees had  such  an  Interest  in  the  matter 
in  controversy  as  to  give  them  the  right  to 
protest  against  the  probate  of  the  will ;  they 
having  bought  the  interest  of  Louisa  E.  Fos- 
ter, who  conteyed  the  same  as  if  she  owned 
the  fee,  instead  of  a  mere  life  estate. 

The  rlj^t  of  a  purchaser  from  an  heir  of  a 
testator  to  rei^st  the  probating  of  bis  will 
has  been  conclusively  settled  by  this  cotirt. 
See  the  cases  of  Brooks  v.  (Paine's  Ex'r,  123 
Ky.  271,  90  S.  W.  600;  Davies  v.  Leete,  111 
Ky.  659,  64  S.  W.  441,  and  the  cases  there 
cited.  In  the  Davies-Leete  Case,  this  court, 
in  discussing  this  question,  said:  "The  stat- 
utes use  the  words  'persons  interested'  (sec- 
tions 4856,  4861,  Ky.  St.  1903)  in  defining 
who  are  proper  or  necessary  parties  to  pro- 
bate proceedings.  We  are  of  opinion  that 
any  person  who  claims  title  under  any  one 
an  heir  at  law  of  the  testator,  as  well,  per- 
haps, as  any  creditor  of  such  heir  at  law,  if 
the  heir  be  insolvent,  may  become  a  party 
to  such  proceedings  under  the  above  clause. 
This  would  not,  of  course,  admit  a  stranger 
to  testator's  title,  or  one  claiming  under  title 
hostile  to  his,  to  contest  the  will,  In  oi;(ler 
that  he  might  destroy  a  link  In  his  adver- 
sary's chain  of  title  (Johnson  v.  Bard  [Ky.] 
64  S.  W.  721) ;  nor  would  it  admit  any  re- 
lation not  an  heir  at  law  or  such  creditor." 

The  only  other  question  to  be  determined, 
is  whether  the  statute  of  limitations  inter- 
posed by  appellee  is  a  bar  to  the  probating  of 
the  will  at  this  time  in  this  state. 

Appellants'  contention  Is,  as  the  will  was 
probated  In  Tennessee,  within  the  proper 
time,  and  In  the  state  of  the  residence  of 
the  testator,  the  statutes  of  limitations  do  not 
apply  to  the  probating  of  the  will  In  this  state, 
but  concedes  that  the  probating  of  it  would 
be  barred  if  It  had  been  made  in  this  state, 
or  If  It  had  never  been  probated  in  the  state 
of  Tennessee,  and  referred  to  the  cases  of 
Allen  V.  Froman,  96  Ky.  313,  28  S.  W.  497 ; 
Johnson  v.  Bard,  54  S.  W.  721,  31  Ky.  Law 
Rep.  999,  and  Morrison  v.  Fletcher,  119  Ky. 
488,  84  S.  W.  548,  as  supporting  thehr  con- 
tention. We  do  not  so  construe  the  authori- 
ties cited.  In  the  Allen-Froman  Case,  there 
was  an  attempt  to  probate  the  will  of  George 
Coil,  who  died  in  the  state  of  Alabama,  the 
place  of  bis  domicile,  and  the  statutes  of  lim- 
itations were  pleaded  against  the  probating 
of  it  in  this  state.  The  court,  in  considering 
the  question,  incidentally  mentioned  the  fact 
that  the  will  had  never  been  probated  in  any 
court  of  Alabama,  and  determined  that  the 
10-year  statute  of  limitation  applied  and  was 
a  bar  to  the  probating  of  the  will  in  this 
state,  but  did  not  intimate  that  the  rule 
would  have  been  dilferent  if  the  will  had 
been  probated  in  the  state  of  Alabama.    In 


•For  other 


sea  same  topic  and  secUon  NUMBER  in  Dec.  &  Am.  Dlga.  1907  to  date,  t  Reporter  Indexes 


Digitized  by 


Google 


493 


113  SOUTHWESTERN  RBPOBTEB. 


(Kj. 


the  case  of  Jobnaon  v.  Bard^  supra,  the  opin- 
ion, delivered  January  4,  1900,  but  not  re- 
ported in  the  Kentudty  Law  Reporter  untU 
■  Ave  years  afterwards,  was  one  where  the 
probate  of  the  will  of  Dayld  McCaleb,  a  resi- 
dent of  Mississippi,  was  considered.  Mc- 
Caleb's  will  was  probated  in  Mississippi  in 
the  county  of  his  late  residence,  on  the  25th 
day  of  April,  1850.  On  the  18th  day  of  De- 
cember, 1897,  his  heirs  and  devisees  probat- 
ed the  will  In  the  county  of  Christian,  Ky., 
where  David  McCaleb  owned  Sbme  real  estate 
which  he  devised  by  his  will.  Appellant, 
Johnson,  appeared  in  the  county  court  and 
undertook  to  resist  the  probating  of  the  will. 
This  court  determined  only  that  Johnson 
was  not  an  heir,  devisee,  or  a  creditor  of 
the  testator,  and  had  no  such  legal  interest 
as  entitled  him  to  be  made  a  party  thereto, 
or  to  resist  by  a  plea  of  limitation  the  relief 
sought  by  appellees.  The  court  did  not  de- 
termine what  would  have  been  the  result  if 
the  plea  of  limitation  had  been  interposed  by 
some  one  who  was  interested  in  the  probating 
of  the  will,  as  defined  in  the  Davies  and  other 
cases  referred  to.  The  case  of  Morrison  v. 
Fletcher,  supra,  was  one  where  the  question 
at  issue  was  not  Involved.  Mary  M.  Morri- 
son made  a  will  which  was  probated  in  the 
st4te  of  Arkansas,  the  place  of  her  domicile, 
which  was  afterwards  probated  In  Hardin 
county,  K^.,  where  she  owned  a  house  and 
lot.  The  Issue  arose  between  the  heirs  of 
Mary  M.  Morrison  and  Fletcher.  In  the  ac- 
.tion  Fletcher  averred  that  the  will  of  Mor- 
rison was  void  nnd  bad  no  binding  force  in 
Kentucky,  for  the  reason  that  more  than  10 
years  had  elapsed  from  the  death  of  Mary 
M.  Morrison  before  It  was  probated  in  the 
county  of  Hardin,  Ky.  This  court  determin- 
ed in  that  case  that  the  judgment  of  the 
county  court  admitting  the  will  to  probate 
could  not  be  attacked  In  a  collateral  action 
or  proceeding.  It  did  not  determine  what 
would  have  been  the  result  if  some  one  in- 
terested had  appeared  in  the  county  court 
and  pleaded  the  statutes  of  limitations,  or 
had  appealed  from  the  order  of  protiate, 
within  the  time  fixed  by  the  statutes,  and 
pleaded  the  statutes  of  limitations,  as  was 
done  in  this  case.  It  Is  true  that  in  the 
Morrison-Fletcher  Case,  aside  from  the  ques- 
tion before  the  court  therein,  this  court  made 
reference  to  the  Johnson-Bard  Case,  supra, 
and  apparently  misconstrued  what  was  de- 
cided in  that  case.  These  are  the  only  cases 
cited,  which  were  decided  by  this  court,  and 
we  have  been  unable  to  find  any  others, 
where  this  court  has  given  an  intimation  on 
the  question  now  being  considered;  that  is, 
whether  there  is  any  statute  of  limitations  In 
this  state  applicable  to  the  probating  of  a 
will  which  had  been  previously  duly  probat- 
ed in  another  state,  the  place  of  the  domicile 
of  the  testator. 

The  will  In  this  case  was  probated  in  the 
Hickman  county  court  under  section  4854,  Ky. 
St.  1903,  which  Is  as  follows:   "When  a  will 


of  a  nonresident  relative  to  estate  wltiiin 
this  commonwealth  has  been  proved  witbott 
the  same,  an  authenticated  copy  and  tli<- 
certificate  ot  probate  thereof  may  be  offered 
for  probate  in  this  commonwealth.  Wbeu 
such  copy  Is  so  ofCered  the  court  to  wbicb  it 
is  offered  shall  presume.  In  the  absoice  of 
evidence  to  the  contrary,  that  the  will  was 
duly  executed  and  admitted  to  probate  as  i 
win  of  personalty  in  the  state  or  county  of 
the  testator's  domicile,  and  shall  admit  sodi 
copy  to  probate  as  a  will  of  personalty  in  tbis 
commonwealth.  And  If  it  appears  from  sudi 
copy  that  the  will  was  proved  In  the  foreign 
court  of  probate  to  have  been  so  eiecnted 
as  to  l>e  a  valid  will  of  lands  In  this  common- 
wealth by  the  law  thereof,  such  copy  may  be 
admitted  to  probate  as  a  will  of  real  estate." 
There  Is  no  provision  In  chapter  135,  Ky.  St 
1903,  titled  "Wills,"  nor  in  chapter  80,  Ky. 
St.  1903,  titled  "Limitations  of  Actions,"  that 
In  any  terms  fix  the  limit  of  time  within 
which  wills  may  be  probated,  whether  the 
wills  are  made  by  residents  of  this  or  foreip 
states. 

This  court  decided.  In  the  Allen-Froman 
Case,  that  section  2522,  Ky.  St  1903,  wblch 
is  as  follows:  "An  action  for  relief  not  pro- 
vided for  in  this  or  some  other  chapter,  can 
only  be  commenced  within  ten  years  next 
after  the  cause  of  action  accrued" — applied 
to  the  probating  of  wills  made  by  persom 
domiciled  in  this  state,  and  wills  made  by 
nonresidents  when  not  probated  In  the  state 
of  the  testator's  residence.  This  case  bas 
l>een  followed  and  approved  by  this  court  in 
the  cases  of  Reid's  Adm'r  t.  Benge,  112  Ky. 
810,  66  S.  W.  997,  67  L.  R.  A.  253,  99  Am. 
St.  Rep.  334,  and  Cleveland  Orphan  Institn- 
tion,  etc.,  v.  Helm,  eta,  74  8.  W.  274,  24  Ky. 
Law  Rep.  2485.  In  the  last  case  cited  tbe 
court  said:  "We  are  of  the  opinion  that  the 
principles  stated  In  the  cases  above  referred 
to  are  sound  and  should  be  upheld,  for  tbe 
reason  that  the  public  have  a  great  Interest 
In  having  a  Imown  limit  fixed  by  law  for  liti- 
gation for  tbe  quiet  of  the  community,  and 
that  there  may  be  a  certain  fixed  period  after 
which  the  possessor  may  Icnow  that  his  title 
and  right  cannot  be  called  In  question  or  har- 
assed by  stale  demands  after  witnesses  of 
the  tacts  are  dead."  It  is  contended  that 
section  2522,  Ky.  St.  1903,  applies  alone  to 
actions  for  relief.  It  is  true  the  word  "ac- 
tion" only  is  used,  but  section  469.  Ky.  St 
1903,  is  as  follows :  "The  term  'action,"  when 
used  in  this  revision,  shall  be  construed  to 
include,  all  proceedings  in  any  court  of  this 
commonwealth."  And  if  the  probating  of  i 
will  is  not  an  action,  It  Is  certainly  a  prcK-eed- 
Ing  to  obtain  relief,  for  the  devisees  and  re- 
maindermen under  the  will  of  Mcintosh  rouM 
not  be  permitted  to  recover  the  land  from  ap- 
pellee until  the  will  of  Mcintosh  had  been 
probated  in  Kentucky.  See  section  4852,  Kf. 
St.  1903. 

The  probation  of  the  will  of  Mcintosh  in 
Tennessee  had  no  legal  effect  whatever  oo 
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bis  lands  In  Kentucky.  By  the  probation  of 
tbe  will  In  Tennessee  bis  property  in  that 
state  was  affected,  and  tbe  title  thereto  fixed. 
His  real  estate  in  Kentucky  could  not  be  af- 
fected by  the  will,  except  by  probating  it 
bere.  See  the  cases  of  Sneed  v.  Swing,  5  J. 
J.  Marsh.  465,  22  Am.  Dec.  41,  and  Cornelisou 
V.  Browning,  10  B.  Hon.  425.  In  the  last- 
named  case  tbe  court  said:  "It  is  an  ac- 
knowledged principle  of  law  that  the  title 
and  disposition  of  real  property  is  exclusive- 
ly subject  to  tbe  laws  of  tbe  country  where  It 
Is  situated,  wblcb  alone  can  prescribe  the 
mode  by  which  It  can  pass  from  one  to  an- 
other, and  no  title  to  land  passes  by  will 
unless  it  is  executed,  proved,  and  registered 
conformable  to  the  laws  of  tbe  place  where 
tbe  property  Is  situated;"  In  this  opinion  It 
is  expressly  decided  that  no  title  passes  to 
real  estate  in  this  state  until  and  unless  such 
will  is  executed  or  probated  in  this  state  ac- 
cording to  our  laws.  We  cannot  see  any 
reason  why  the  statutes  of  limitations  might 
be  interposed  to  prevent  the  probating  of  a 
win  of  a  person  domiciled  in  this  state  or 
domiciled  In  another  state,  when  the  will  has 
not  been  probated  there,  and  not  making  It 
apply  to  the  will  of  a  nonresident  when  the 
will  Is  recorded  at  the  late  domicile  of  the 
testator.  The  purpose  of  probating  a  will 
where  the  land  is  situated  is  to  give  notice 
of  the  title  that  the  purchaser  may  not  be 
imposed  upon,  and  the  necessity  is  Just  as 
great  in  the  one  case  as  the  other.  In  tbe 
case  at  bar  it  api>ear8  that  tbei  will  was  made 
and  recorded  in  Davidson  county,  Tenn.,  In 
the  year  1868,  and  appellants  made  no  at- 
tempt to  have  it  probated  In  Hickman  coun- 
ty, Ky.,  until  the  year  1907,  or  48  years  after 
It  was  executed.  There  was  nothing  placed 
on  the  record  of  Hickman  county  giving  no- 
tice that  appellants  claimed  any  interest  in 
tbe  land.  Our  limitation  laws  are  statutes  of 
repose,  and  were  made  especially  to  meet 
sucb  cases  as  the  one  at  bar.  It  is  a  weU- 
establlshed  policy  of  this  state  to  fix  in  every 
case  a  limit  of  time  for  bringing  actions  or 
proceedings  for  relief.  Hoffert  v.  Miller,  86 
Ky.  572,  6  S.  W.  447. 

For  these  reasons  the  Judgment  of  the  low- 
er court  is  affirmed. 


NUNN  V.  PEAK  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  17,  1908.) 

1.  Tbusts  (8  203*)  —  Sales  by  Tbustbe  — 

riohts  of  fubciiaseb. 

A  purchaser  ol  trust  property  who  is  not 
connected  in  any  way  with  the  trust,  and  who 
deals  with  the  trustee  at  arms'  length,  in  the 
absence  of  fraudulent  collusion  with  the  trustee,  ' 
has  a  right  to  purchase  as  cheap  as  he  can,  un- 
less the  difference  between  the  actual  value  and 
the  price  paid  is  so  great  as  to  raise  the  pre- 
sumption of  fraud. 

[Bd.  Note.— For  other  cases,  see  Trusts,  Cent. 
I>ig.  H  273-276;   Dec.  Dig.  |  203.*] 


2.  Chaicpebtv  and  Maintenanos  (J  7*)  — 
Sale  of  Land  Held  Advebselt. 

Where  a  person  living  on  and  actually  cul- 
tivating a  farm  held  by  a  trustee  under  a  will 
was  in  possession  under  the  will  which  creat- 
ed the  trust  and  invested  the  trustee  with  pow- 
er to  sell,  his  possession  was  not  adverse  to 
the  trustee,  but  be  was  her  tenant,  and  a  sale 
of  the  land  by  the  trustee  under  a  power  in 
the  will  was  not  champertons. 

[Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Cent.  Dig.  i  82 ;    Dec.  Dig. 

3.  Tbusts  (|  61*)— Constbuctioh— Right  of 
Beneficiaries  to  Tebminatb  —  Active 
Tbdsts. 

Where  a  testator  gave  land  to  a  trustee 
with  the  sole  right  to  sell  at  any  time  she  chose, 
the  proceeds  to  t>e  invested  for  or  used  for  the 
benefit  of  testator's  children,  the  trust  was  an 
active  executory  one,  demanding  the  constant  at- 
tention of  the  trustee  and  not  a  simple  or  dry 
trust,  and,  there  being  no  time  fixed  for  the 
ending  of  the  trust  durine  the  trustee's  life,  it 
could  not  be  limited  or  ended  at  the  desire  of  the 
beneficiaries  after  coming  of  age. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Dec. 
Dig.  i  61.*] 

Appeal  from  Circuit  Court,  Metcalfe  County. 

"To  be  offlciaily  reported." 

Action  by  Eugene  Nunn  against  3.  N. 
Peak  and  others,  to  vacate  a  deed  by  a  trus- 
tee under  a  will.  Tbe  amended  petition  was 
dismissed  in  part,  and  plaintiff  appeals.  Af- 
firmed. 

Allen  Sandldge,  Porter  &  Sandidge,  and 
J.  R.  Beauchamp,  for  appellant  Balrd  & 
Richardson,  for  appellees. 


BARKER,  J.  On  the  27tb  day  of  July, 
1801,  James  R.  Nunn  died  at  his  residence 
in  Metcalfe  county,  Ky.,  leaving  a  last  will 
and  testament  wblcb  was  duly  probated  by 
the  county  court     The  will  Is  as  follows: 

"Whereas,  I,  James  R.  Nunn,  of  Metcalfe 
county,  Kentucky,  do  hereby  make  and  con- 
stitute this  my  last  will  and  testament, 
hereby  revoking  ail  former  wills,  which  Is 
in  manner  and  form  as  follows,  viz: 

"First  I  desire  that  after  my  death  that 
my  burial  and  funeral  exi)en8es  be  paid  out 
of  my  personal  estate  or  cash  on  hand. 

"Second.  I  will  and  bequeath  to  my  wife 
Esther  Nunn  tbe  homestead  tract  that  we 
now  occupy,  known  as  tbe  Old  J.  W.  Nunn 
Homestead  Tract  and  tbe  same  that  was 
allotted  to  me  In  tbe  division  of  my  father's 
estate;  also  all  other  lands  adjoining  the 
homestead  tract  that  I  may  own  at  my  deatb, 
to  use,  occupy  and  control;  also  all  my  per- 
sonal estate  owned  by  me  at  my  deatb  shall 
be  used  and  controlled  by  the  said  Esther 
Nunn  as  she  sees  fit  so  long  as  she  remains 
my  widow,  and  in  the  event  she  should 
marry  again  and  cease  to  be  my  widow, 
then  ^e  is  to  vacate  said  homestead  and 
give  it  up  to  my  children  to  be  used  and 
occupied  by  them  and  for  their  use  and  ben- 
efit and  in  the  event  she  should  marry  again 
she  shall  retain  out  of  the  i>ersonal  proper- 
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ty  one  horse  and  cow  and  a  reasonable  por- 
tion of  the  bousebold  property  and  turn  the 
remainder  over  to  my  children  to  be  used 
by  tbem  for  their  benefit 

"Third.  I  will  and  devise  that  all  the  bal- 
ance of  the  real  estate  owned  by  me  at  my 
death  be  sold  by  my  wife  Esther  Nunn  at 
any  time  she  may  choose  if  she  sees  proper 
to  do  so  by  giving  her  the  sole  right  to  con- 
vey the  same  and  also  empower  her  to  rein- 
vest the  proceeds  of  the  sale  of  said  lands 
In  other  lands  adjoining  the  homestead  now 
occupied  by  us,  or  to  invest  the  proceeds  In 
United  States  bonds,  or  deposit  the  same  in 
bank,  or  to  loan  the  same  at  interest  that 
will  be  a  safe  investment  for  the  benefit  of 
my  children,  and  shall  not  .use  the  proceeds 
of  the  sale  of  said  land  in  any  way  for  any 
purpose  except  as  above  stated  except  what 
may  be  necessary  to  be  used  for  the  educa- 
tion and  of  the  raising  of  the  children,  and 
In  the  event  there  is  no  sale  made  of  the 
above  mentioned  land,  my  wife  Esther  Nunn 
Is  to  have  full  power  to  control  and  rent  the 
same  publicly  or  privately  as  she  may  see 
fit  until  a  sale  is  effected. 

"It  is  further  understood  that  the  said 
Esther  Nunn  will  have  the  power  to  sell  a 
part  of  the  whole  of  said  lands  or  to  sell 
each  tract  separately  as  she  may  see  fit 

"Fourth.  I  will  and  desire  that  the  Admin- 
istrator of  my  father's  estate,  also  the  ex- 
ecutor of  my  mother's  estate,  will  also  pay 
over  to  my  said  wife  my  entire  interest 
that  may  be  coming  to  me  from  her  estate^ 
both  of  said  interests  to  be  held  by  my 
wife,  Esther  Nunn,  for  the  benefit  of  my 
children  and  the  amount  to  be  pnt  at  In- 
terest In  some  safe  investment  as  my  wife 
may  see  proper  to  do  so. 

"Fifth.  And  lastly  I  hereby  appoint  my 
wife,  Esther  Nunn,  my  sole  Executrix  of 
this  my  last  will  and  testament,  and  that 
she  he  allowed  to  administer  my  estate  un- 
der this  win  without  being  required  to  give 
bond. 

"Given  under  my  hand  this  the  2nd  day 
of  March,  1891. 

"[Signed]     James   K.    Nunn." 

The  land  involved  in  this  litigation  is  a 
part  of  the  trust  fund  established  by  the 
third  paragraph  of  the  foregoing  will.  Just 
prior  to  the  institution  of  this  action  in  1907 
the  trustee  under  the  will,  Mrs.  Esther  Nunn, 
sold  the  land  In  dispute  to  J.  N.  Peak  for 
the  sum  of  $5,000,  and  executed  and  deliver- 
ed to  him  a  conveyance  therefor.  Thereup- 
on the  appellant,  Eugene  Nunn,  Instituted 
this  action  to  vacate  the  deed  by  which  the 
land  was  conveyed  by  the  trustee  to  appel- 
lee Peak.  In  the  petition,  as  amended,  there 
are  many  things  alleged  with  reference  to 
the  trustee's  management  of  the  trust  fund 
which  have  no  bearing  upon  the  Issues  be- 
fore us.  Much  of  this  consists  of  allega- 
tions of  the  mismanagement  of  the  trust 
fund,  as  well  as  misapplication  of  it  The 
allegations  with  which  appellee  Peak  is  con* 


cemed  are,  first,  that  the  trustee  sold  hli 
a  farm  for  $5,000,  when  in  reality  It  wa 
worth  $7,000;  second,  that  the  appellani 
who  was  one  of  the  cestuls  que  tmsten 
under  the  will,  was  in  the  possession  of  tb 
farm,  residing  upon  it  as  a  home,  and  tha 
prior  to  the  conveyance  he  had  Infonnei 
Peak  that  he  opposed  the  sale  of  the  far: 
to  him.  These  allegations  we  will  notice  1 
the  order  named.  First,  so  much  of  tbem  a 
tend  to  connect  the  appellee  Peak  with  tb 
fraudulent 'misapplication  of  the  trust  fund 
This  fraud  is  not  charged  upon  him  direi^ 
and  we  are  of  opinion  that  the  language  a< 
ed  in  the  petition  does  not  charge  him  will 
any  moral  or  legal  turpitude  wbatevei 
There  is  no  participation  on  the  part  o 
Peak  in  the  wrongdoing  of  the  trustee  cbarg 
ed.  Certainly  the  purchaser  was  ander  n 
obligation  to  give  the  seller  more  than  h 
demanded  for  the  thing  to  be  bought.  Th 
trustee  and  the  purchaser  dealt  at  ana; 
length,  unless  there  was  some  fraudaler 
conspiracy  or  collusion  between  them.  Ui 
less  this  be  shown  the  sale  must  t>e  npheU 
so  far  as  this  ground  is  concerned.  Xor  i 
this  phase  of  the  position  of  api)ellant  aide 
by  the  fact  that  he  alleges  in  his  petitioi 
as  amended,  that  Peak  knew  all  of  the  fad 
set  out  against  the  trustee.  Unless  the  pui 
chaser  was  a  participant  In  the  wrongdolnj 
his  knowledge  of  it  in  no  wise  affects  hi 
relation  to  the  purchase  of  the  farm,  n 
had  no  duty  connected  with  the  trust,  eithe 
to  prevent  its '  dissipation  or  to  aid  In  It 
being  made  remunerative.  So  far  as  th 
petition  shows,  he  came  In  contact  with  tb 
trust  fund  merely  as  a  proposed  purchase 
of  a  part  of  It  He  had  a  right  to  buy  I 
as  cheap  as  be  could,  unless  the  dispropoi 
tlon  between  the  actual  value  and  the  prlc 
paid  was  so  great  as  to  raise  the  presume 
tlon  of  fraud,  which  does  not  occur  in  th 
case  before  us. 

The  other  allegations  of  the  petition  wit 
\<''hlch  the  purchaser  is  concerned  are  thos 
which  seek  to  Invoke  the  statute  agains 
champerty.  We  do  not  think  the  contentio 
of  appellant  as  to  this  ground  for  vacatin 
the  deed  Is  sound.  His  was  not  an  advert 
possession  to  the  trustee.  On  the  contran 
he  held  under  the  instrument  which  create 
the  trust  and  invested  the  trustee  with  a! 
her  power  with  reference  to  the  land.  H 
was  her  tenant,  and  his  possession  was  he 
possession.  Therefore  the  statute  agaliu 
champertous  sales  has  no  application  t 
that  by  the  trustee  under  the  power  give 
by  the  will  of  J.  R.  Nunn,  although  the  aj 
pellant  was  living  upon  the  farm  and  actt 
ally  cultivating  it  at  the  time.  There  1 
nothing  alleged  in  the  petition  which  is  ai 
tagonlstlc  to  the  Idea  that  the  appellant  wa 
holding  the  land  and  using  and  occupying  1 
by  the  permission  and  consent  of  the  trrjs 
tee.  The  fact  that  the  cestuls  que  trusten 
In  the  long  interval  elapsing  between  1891 
when  the  trust  was  created,  and  1007,  wbei 
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tbe    trastee  ottdeftook  to  sell  tbe  land  to 
Peak,  have  become  of  age,  does  not  destroy 
>T  put  an  end  to  the  trust.    A  mere  reading 
>f  tSie  wUI,  which  we  have  copied  In  this 
opinion,  will  show  that  the  trust  fund  was 
created  for  the  benefit  of  the  children  of 
tbe  settlor;  that  his  wife,  who  Is  the  grand- 
mother of  appellant,  was  made  trustee  and 
given   unlimited  irawer  to  sell  or  rent  the 
real   estate  of  the  trust;    that  there  Is  no 
time  fixed  when  the  trust  will  end -during 
tbe  life  of  the  trustee,  and,  as  said  before, 
tbe  fact  that  the  cestuls  que  trustent  have 
become  of  age  does  not  of  Itself  end  the 
trust  established  for  their  benefit    The  set- 
tlor  evidently  had  unlimited  confidence  In 
tbe  trustee.    He  appointed  her  as  his  execu- 
trix without  bond,  and  gave  her  unlimited 
pKtwer,  as  said  before,  to  manage  the  trust 
for  the  benefit  of  her  children  and  grandchil- 
dren.    She  therefore  had  power  to  sell  the 
land  In  question  to  the  appellee  Peali,  and 
her  deed  to  him  conveyed  the  fee-simple  title 
thereto.     The  purchaser  was  not  bound  to 
look   to  the  reinvestment  of  the  purchase 
iiK>ney;    nor  could  the  appellant  limit  his 
grandmother's  power  of  sale  by  his  opposi- 
tion or  refusal  to  consent  to  any  sale  she 
might  see  fit  to  make.    Tbe  will  of  his  grand- 
father will  be  scanned  in  vain  for  any  grant 
to  him  of  a  veto  power  on  his  grandmother's 
discretion   In   reference   to   the   sale   of  the 
trust'  property.    The  confidence  of  the  settlor 
was  In  the  trustee — not  In  the  beneficiaries. 
They  were  to  be  provided  for,  and  the  mere 
fact  of  the  establishment  of  the  trust  with- 
out limitation  as  to  the  time  negatives  the 
idea  that  the  settlor  had  confidence  in  the 
Judgment  of  the  cestuls  que  trustent.    This 
Is  not  a  simple  or  dry  trust,  which  may  be 
brought  to  an  end  upon  the  demand  of  the 
beneficiary;  on  the  contrary,  it  Is  an  active, 
executory  trust,  demanding  the  management 
and  control  and  attention  of  the  trustee  con- 
stantly, and  therefore  It  cannot  be  limited  or 
ended  by  the  desire  of  the  beneficiary.    Car- 
penter V.  Carpenter's  Trustee,  119  Ky.  582, 
84  S.  W.  73T,  6S  L.  R.  A.  637,  115  Am.  St. 
Rep.  275.     The  long  time  elapsing  since  the 
creation  of  the  trust  does  not  weaken  or  lim- 
it the  power  of  the  trustee  to  sell  the  trust 
property  whenever.  In  her  wisdom.  It  Is  for 
the  benefit  of  the   beneficiaries  so  to  do. 
Jones  V.  Breed's  Ex'x,  13  S.  W.  366,  11  Ky. 
Law  Bep.  896.    Of  course,  we  do  not  mean  to 
be  understood   as  holding  that  the  trustee 
may    fraudulently    waste    or    dissipate    the 
trust  fund.    She  Is  accountable  to  the  cestuls 
que  trustent  for  the  faithful  performance  of 
her  duty  under  her  husband's  will.     AH  of 
the    appellant's    complaint    which    looks    in 
this  direction  Is  still  In  the  court  below,  and 
can  be  tried  out  there.     The  circuit  judge 
only  dismissed  the  p.etltion  as  amended  In  so 
far  as  It  aflTected  the  purchase  by  Peak. 
While  the  suit  brought  by  appellant  was 


pending,  the  purchaser,  Peak,  instituted  an 
action  In  ejectment  against  him,  claiming  ti- 
tle to,  and  ri^t  of  possession  of,  the  farm, 
and  alleging  that  appellant  was  wrongfully 
withholding  It  from  him.  As  Peak  only 
claimed  title  through  the  deed  from  the  trus- 
tee to  him,  the  Issue  arising  In  bis  suit  of 
necessity  must  be  tried  out  In  this.  This 
was  evidently  the  opinion  of  all  the  parties 
to  the  two  suits,  as  they  were  consolidated 
by  an  agreed  order,  and  the  court  seems  to 
have  so  treated  them  thereafter.  It  Is  there- 
fore not  necessary  to  speak  further  of  the 
action  In  ejectment.  The  rights  of  the  ap- 
pellant here  were  settled  by  the  demurrer 
to  his  petition  as  amended,  and  In  our  opin- 
ion settled  correctly. 
Therefore  the  Judgment  Is  affirmed. 


CINCINNATI,  N.  O.  &  T.  P.  RT.  CO.  et  al. 

V.   RAINE. 
(Court  of  Appeals  of  Kentucky.    Nov.  18,  1908.) 

1.  Cabbiebs  (§  271*)  —  Tbaitspobtation  of 
Passengees  —  Destination  op  Cabbiaoe  — 
Cabrieb's  Dutt— Pebfobmance. 

When  a  carrier's  servants  know  that  a 
passenger  Is  in  the  wrong  car,  and  that  he  mast 
go  Into  another  car  to  reach  his  destination, 
they  may  simply  tell  him  what  to  do,  and  ordi- 
narily leave  him  to  follow  their  directions. 

[Ed.    Note. — For    other   cases,    see    Carriers, 
Dec.  Dig.  §  271.*] 

2.  Cabbiebs  (§  414*)  —  Tbanspobtation  of 
Passengkbs— Sleeping  Cab  Companies. 

Where  a  passenger  had  ordered  reservation 
in  a  sleeping  car  wMch  was  to  be  attached  to 
the  train  at  a  junction  and  was  permitted  to 
sit  in  another  sleeper  until  the  junctioa  was 
reached,  she  was  not  a  passenger  of  the  sleeping 
car  company  while  so  doing,  and  it  was  not  re- 
sponsible for  the  failure  of  its  conductor  to  see 
that  she  got  into  the  correct  sleeper. 

[EJd.    Note.— For    other    cases,    see    Carriers, 
Dec.  Dig.  §  414.*] 

3.  Cabbiebs  (J  271*)  —  Tbanspobtation  of 
Passengebs— Designation   of   Vehicle. 

Plaintiff,  having  purchased  a  ticket  over 
three  railroads  to  Atlanta,  ordered  reservation 
in  a  sleeping  car  which  she  expected  would  be 
on  the  train  she  boarded.  She  was  informed 
by  the  Pullman  conductor  in  the  train  conduct- 
or's presence  that  that  car  would  be  incorporat- 
ed into  the  train  at  a  junction  point,  and  was 
permitted  to  remain  in  the  sleeper  where  she 
was  then  located  until  the  junction  was  reached. 
After  the  train  had  left  the  junction  point,  she 
was  informed  that  tbe  Atlanta  sleeper  had  been 
placed  in  a  prior  section  of  the  train,  and  she 
was  compelled  to  return  to  the  point  from  which 
she  started.  Held,  that  the  Pullman  conductor 
in  failing  to  transfer  plaintiff,  and  in  permit- 
ting her  to  ride  in  the  wrong  car,  acted  as  the 
agent  of  the  railroad  company  over  whose  line 
the  train  was  operated  to  the  junction  point, 
and  that  it  alone  was  liable  for  the  damages  sus- 
tained, 

[EM.    Note.— For    other    cases,    see    Carriers, 
Dec.  Dig.  §  271.*] 

4.  Cabbiebs  (|  277*)--lNJTrBT  TO  Passengebs. 

When  a  passenger  was  required  to  alight  at 
night  at  an  intermediate  station  because  she  had 
not  been  placed  on  the  right  train,  she  appeared 
to  be  in  good  health.    She  went  to  a  hotel,  took 
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a  room,  and,  after  a  while,  ordered  a  fire,  re- 
maining there  without  sleep  all  night,  when  ahe 
returned  to  the  place  from  whence  she  started. 
She  contracted  a  violent  cold  which  seriously  af- 
fected her.  Held,  that  8ach  physical  condition 
was  not  the  proximate  result  of  the  carrier'* 
default,  and  that  her  measure  of  damages  was 
the  expense  incurred  and  the  value  of  the  time 
lost  by  the  delay. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  S  1082;   Dec.  Dig.  S  277.*]  ' 

Appeal  from  Circuit  Court,  Boyle  County. 

"To  be  officially  reported." 

Action  by  Minnie  Ratne  against  the  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway 
Comirany  and  others.  Judgment  for  plaintlfl!, 
and  defendants  appeal.  Reversed  and  re- 
manded. 

C.  R.  McDowell  and  Humphrey  ft  Humphrey, 
for  appellant  Southern  By.  in  Kentudty.  C.  H. 
Rodes,  C.  R.  McDowell,  and  Eobn,  Balrd,  Sloss 
&  Kohn,  for  appellant  Pullman  Co.  John  Gal- 
vin  and  C.  H.  Rodes,  for  appellant  Cincin- 
nati, N.  O.  ft  T.  P.  By.  Co.  Robt.  Harding, 
J.  F.  Vanaradall.  E.  M.  Hardin,  and  E.  V. 
Puryear,  for  appellee. 

HOBSON,  J.  Mrs.  Minnie  Ralne  lived  In 
Atlanta,  Ga.  Her  father  lived  at  Harrods- 
burg,  Ky.,  and  she  made  trips  about  three 
times  a  year  from  her  home  to  her  father's. 
In  January,  1906,  she  was  at  her  father's  and 
desired  to  go  home  on  Sunday,  January  7th. 
That  morning  her  father  called  up  the  station 
agent  of  the  Southern  Railway  In  Kentucky 
at  Harrodsburg  by  telephone,  and  told  him 
that  he  wanted  a  reservation  for  his  daugh- 
ter In  the  sleeper  for  Atlanta  on  the  train 
that  night  The  agent  said  he  would  wire 
LoulsvlUe  and  get  It.  That  afternoon  he 
called  up  the  station  agent,  and  was  told  by 
some  one  at  the  station  that  the  reserva- 
tion had  been  secured.  The  train  from  Louis- 
ville reached  Harrodsburg  about  10:35  p.  m. 
Mrs.  Ralne  bought  a  through  railroad  ticket 
to  Atlanta,  and  with  this  got  on  the  train  at 
the  day  coach.  She  passed  back,  walking 
through  two  sleepers,  where  she  found  the 
sleeping  car  conductor.  She  asked  him  for 
the  Atlanta  sleeper,  saying  that  she  bad  a 
reservation  In  there.  He  told  her  there  was 
no  Atlanta  sleeper  on  the  train,  but  that 
there  would  be  an  Atlanta  sleeper  which 
would  come  from  Cincinnati  on  the  train 
which  they  would  meet  at  Danville.  Danville 
is  10  miles  from  Harrodsburg.  The  South- 
em  train  runs  from  Louisville  to  Danville,  and 
there  connects  with  the  train  running  from 
Cincinnati  to  Atlanta.  While  she  was  talking 
to  the  Pullman  conductor,  the  passenger  con- 
ductor also  came  in.  They  told  her  there 
was  a  Chattanooga  sleeper  on  that  train,  and 
she  could  go  into  It  and  get  a  reservation  at 
once,  advising  her  to  do  so  as  the  other  train' 
was  frequently  late,  and  she  might  have  to 
sit  up  some  time  if  she  waited  for  the  At- 
lanta sleeper.    She  bad  her  little  boy,  about 


six  years  old,  with  her,  and,  when  she  learn- 
ed that  she  ^would  have  to  get  up  at>out  &■ 
o'clock  in  the  morning  if  she  did  this,  she  de- 
cided not  to  take  the  Chattanooga  sleeper. 
They  then  advised  her  to  sit  in  the  Chat- 
tanooga sleeper  until  she  got  to  Danville, 
telling  her  that,  when  they  reached  Danville, 
that  sleeper  would  be  put  next  to  the  Atlanta 
sleeper,  and  she  would  only  have  to  walk 
from  one  car  to  the  other,  while  the  Knox- 
ylUe  sleeper,  in  which  she  was  then,  would 
be  put  at  some  distance  from  the  Chat- 
tanooga sleeper.  She  said  that  she  would 
.  stay  in  the  KnoxviUe  sleeper  with  some 
friends,  and  they  agreed  for  her  to  do  so. 
When  they  reached  Danville,  the  train  from 
Cincinnati  was  forty  minutes  late.  .  When 
she  saw  it  come  in,  she  went  to  the  Pullman 
conductor,  and  asked  him  if  he  would  not  go 
and  get  her  reservation  for  her.  He  answer- 
ed that  he  was  not  allowed  to  leave  his  sleep- 
er while  it  was  standing  at  the  station ;  that, 
as  soon  as  they  were  out  of  Danville,  he 
would  see  about  it ;  that  there  would  be  plen- 
ty of  time.  When  her  car  was  attached  to 
the  other  train,  she  again  made  the  same  re- 
quest of  him,  and  he  made  in  effect  the  same 
answer.  When  the  train  pulled  out  of  Dan- 
ville, she  and  the  Pullman  conductor  went 
forward  and  learned  there  was  no  Atlanta 
sleeper  on  that  train;  that  the  Cincinnati 
train  had  on  that  night  been  divided  into  two 
sections,  the  Atlanta  sleeper  being  in  the  'first 
section,  and  the  Knoxville  sleeper.  In  which 
she  had  been  sitting,  having  been  put  in  the 
second  section.  The  first  section  was  10 
miles  ahead  of  them.  She  then  said  to  the 
Pullman  conductor:  "Now,  see  what  yon 
have  done  by  not  attending  to  my  reserva- 
tion In  Danville."  He  said:  "Madam,  I  am 
not  to  blame.  My  clothes  are  on  that  sectioo 
too."  The  train  had  only  been  running  to 
Danville  a  month,  and  this  Pullman  conduc- 
tor had  never  known  the  Cincinnati  train 
before  to  run  In  two  sections,  although  It 
happened  from  time  to  time  when  travel  was 
heavy.  The  Chattanooga  sleeper  had  beoi 
put  in  the  first  section,  and  if  Mrs.  Ralne  had 
taken  a  seat  In  that  sleeper,  instead  of  stay- 
ing with  her  friends,  there  would  have  been 
no  trouble.  The  section  which  she  was  in 
went  to  Knoxville.  She  talked  the  matter 
over  with  the  conductor  of  the  train.  Ue 
told  her  that  he  would  wire  to  Somerset 
which  was  about  60  miles  below,  and  ask 
that  the  first  section  be  held  there  tor  her. 
At  the  next  stop,  at  Junction  City,  be  held 
his  train  10  minutes  and  did  wire  to  Somer- 
set, but  was  unable  to  get  an  answer.  When 
be  was  unable  to  get  an  answer,  be  came  lo 
and  told  Mrs.  Ralne  the  facts,  and  they  then 
consulted  as  to  what  she  had  better  do.  The 
Pullman  conductor  had  in  his  pockets  the 
tickets  of  all  the  iiassengers  In  the  Chatta- 
nooga sleeper.  The  Knoxville  train  would 
turn  off  from  the  main  line  at  Oakdale,  a  sta- 
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tlon  about  half  way  between  Somerset  and 
Chattanooga.  Mrs.  Raine  did  not  want  to 
sit  up  all  nlgbt,  aqd  finally  concluded  that 
sbe  would  get  off  there  and  go  back  to  Har- 
rodsburg,  and  wait  there  for  the  next  train. 
The  conductor  she  saya  advised  her  to  do 
tbls.  The  conductor  Bays  she  proposed  It; 
but,  however  this  may  be,  she  got  off  volun- 
tarily at  the  station,  and  went  over  to  a  hotel 
atwut  66  feet  from  the  station.  It  was  then 
about  1  o'clock  In  the  momingl  She  was  as- 
signed to  a  room  by  the  clerk,  but  declined  at 
first  to  have  a  fire  made.  Afterwards  she 
had  a  fire  made,  but  did  not  go  to  bed.  At 
4  o'clock  she  took  the  train  for  Harrodsburg, 
and  w«it  back  to  her  father's,  and  that  even- 
ing took  the  train  for  Atlanta,  and  went 
through  without  trouble.  But  she  bad  taken 
a  violent  cold,  and  this  cold  produced  a 
very  bad  nervous  condition  approaching  hys- 
teria. The  bad  nervous  condition  may  have 
been  due  also  ia  part  to  the  excitement  In- 
cident to  her  leaving  the  train  and  sitting 
ap  all  night  After  she  got  home,  she  was 
sick  for  two  months,  and  at  the  trial,  a  year 
or  more  later,  her  health  was  still  Infirm. 
She  brought  this  suit  to  recover  damages 
against  the  Pullman  Car  C!ofaipany,  the  South- 
«m  Railway  In  Kentudcy,  and  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Com- 
pany. On  a  trial  of  the  case  a  Judgment  was 
rendered  In  her  favor  against  all  the  defend- 
ants for  the  sum  of  $4,000,  and  they  appeal. 

The  only  questions  we  deem  it  necessary 
to  consider  on  the  appeal  are,  first,  should 
the  Jury  have  been  Instructed  peremptorily 
to  find  for  the  defendants;  second,  If  not, 
-what  is  the  proper  measure  of  damages? 

1.  When  Mrs.  Ralne  came  upon  the  sleep- 
er, she  had  nothing  but  a  railroad  ticket 
She  bad  no  sleeping  car  ticket  and  she  had 
nothing  to  show  that  she  had  any  reserva- 
tion In  any  sleeper.  She  remained  in  the 
Knoxvllle  sleeper  entirely  by  the  courtesy  of 
the  conductor.  She  paid  nothing  for  her 
«eat  in  that  sleeper,  and  it  is  evident  that  he 
allowed  her  to  remain  because  she  had  her 
little  boy  with  her,  and  she  decided  to  stay 
there  and  talk  to  her  friends  until  she  got 
to  Danville.  When  the  servants  of  a  carrier 
know  that  a  passenger  Is  In  the  wrong  car 
and  that  he  must  go  Into  another  car,  they 
may  simply  tell  blm  what  to  do,  and  ordi- 
narily leave  blm  to  foUow  their  directions; 
but,  when  they  tell  him  to  keep  his  seat 
and  that  they  will  at  the  proper  time  trans- 
fer him  to  the  other  car,  and  fall  to  do  so, 
the  company  which  they  represent  is  liable. 
Mrs.  Raine  was  not  a  passenger  of  the  Pull- 
man Car  Company,  for  she  had  not  been  re- 
ceived as  a  passenger.  She  had  simply  been 
allowed  to  sit  in  the  sleeper  with  her  friends, 
and  the  Pullman  Car  Company  is  not  an- 
swerable to  her  because  its  conductor  failed 
to  get  her  in  the  right  car;  for  he  did  not 
represent  the  company  as  to  the  Atlanta 
sleeper  and  she  had  made  no  contract  with 
the  Pullman  Car  Company,  and  It  owed  her 
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no  duty.  But,  while  this  Is  so,  the  Pullman 
conductor  in  dealing  with  Mrs.  Raine,  who 
had  a  raUroad  ticket,  was  discharging  a 
duty  which  the  railroad  company  owed  her. 
The  train  conductor  was  with  him,  and  as- 
sented to  what  the  Pullman  conductor  said. 
In  undertaking  to  transfer  Mrs.  Ralne  at 
Danville  to  the  proper  sleeper,  and  in  tell- 
ing her  that  she  might  remain  In  the  Knox- 
vUle  sleeper  until  he  so  transferred  her,  the 
Pullman  conductor  was  discharging  a  duty 
which  devolved  upon  the  Southern  Railroad 
Company.  While  he  might  have  told  Mrs. 
Ralne  what  to  do  and  left  her  to  follow  his 
directions,  a  very  dlfCerent  state  of  case  Is 
presented  when  he  told  her  that  he  would 
transfer  her  to  the  other  sleeper,  and  for 
her  to  sit  where  she  was,  that  there  was 
plenty  of  time,  and  he  would  attend  to  It 
The  passenger  conductor  was  present  when 
the  arrangement  was  made,  and  be  left  her 
in  the  care  of  the  Pullman  conductor.  It 
was  Incumbent  on  these  men  under  the  cir- 
cumstances to  see  that  the  lady  was  trans- 
ferred to  the  proper  train.  The  servants  of 
a  carrier  cannot  mislead  a  passenger,  to  his 
prejudice.  It  is  proper  that  a  passenger 
should  obey  the  instructions  which  he  re- 
ceives from  them;  and  when  they  teU  a  pas- 
senger to  keep  his  seat,  and  they  will  at  the 
proper  time  transfer  him,  be  has  the  right 
to  trust  implicitly  their  directions.  If  Mrs. 
Ralne  bad  not  been  told  to  keep  her  seat, 
that  there  was  plenty  of  time,  she  might 
have  protected  herself  from  the  consequences 
that  followed. 

We  therefore  conclude  that  the  Jury  should 
have  been  Instructed  peremptorily  to  find  tox 
the  Pullman  Gar  Company,  but  that  the  mo- 
tion for  a  peremptory  Instruction  as  to  the 
Southern  Railway  in  Kentucky  was  proper- 
ly refused.  It  remains  to  consider  whether 
any  llabillly  was  shown  on  the  part  of  the 
Cincinnati,  New  Orleans  ft  Texas  Pacific 
Railway  Company.  Mrs.  Raine  did  not  see 
the  conductor  of  tbls  train  until  after  it  bad 
pulled  out  of  Danville.  He  did  not  take  up 
her  ticket,  and  e\idently  did  all  In  his  pow- 
er to  rectlty  the  mistake  that  bad  occurred, 
for  which  be  was  in  no  wise  responsible. 
She  bad  remained  in  the  Knoxvllle  sleeper 
with  the  consent  of  the  conductor  of  the 
Southern  Railway,  and  she  bad  come  into 
the  custody  of  the  second  line  when  that 
sleeper  was  attached  to  its  train.  Junction 
City  was  a  proper  place  for  her  to  alight, 
and,  as  said,  she  got  off  there  voluntarily. 
We  therefore  conclude  that  there  was  no 
liability  on  the  part  of  the  second  line;  for 
it  had  perfect  right  to  run  its  train  in  two 
sections  and  to  attach  the  sleepers  which 
came  to  it  from  the  other  line  to  that  sec- 
tion, which  best  suited  Its  convenience.  It 
had  no  notice  of  Mrs.  Raine's  situation  until 
she  saw  the  conductor  after  the  train  pulled 
out  from  Danville. 

2.  It  remains  to  consider  what  Is  the 
measure  of  damages  as  against  the  Southern 
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Railway  Company.  Mrs.  Raine  by  Its  neg- 
ligence missed  ber  train,  and  was  delayed 
24  hours  in  returning  home.  In  Illinois  Cen- 
tral R.  R.  Co.  V.  Head,  119  Ky.  812,  84  S.  W. 
752,  this  court  said:  "The  evidence  presents 
simply  a  case  where  the  railroad  company 
agreed  to  furnish  transportation,  and  failed 
to  do  so  promptly,  If  Rupert  Head  was  not 
guilty  of  contributory  negligence  in  going  to 
the  wrong  place  for  his  ticket,  and  of  this 
the  Jury  must  judge.  But,  if  the  railroad 
company  was  negligent  in  furnishing  the 
transportation,  the  measures  of  damages  is 
simply  a  reasonable  compensation  for  the 
time  lost  by  Rupert  Head  and  any  expenses 
he  incurred  by  reason  thereof."  Mrs.  Raine 
testifies  that  nobody  was  on  the  platform 
when  she  got  off  and  that  she  made  her  way 
to  the  hotel  alone,  but  she  did  not  request 
the  conductor  to  go  with  her  or  to  furnish 
anybody  to  accompany  her,  or  make  any  ob- 
lection  to  his  leaving  ber.  The  hotel  was 
near  by,  and  it  is  evident  that  she  went  di- 
rectly to  it  The  trouble  with  her  was  not 
that  she  did  not  go  to  the  hotel  without  dif- 
ficulty, but  that  after  she  got  there  she  went 
into  a  cold  room,  and  stayed  there  for  some 
time  without  a  fire.  Her  nervousness  was 
perhaps  largely  due  to  the  fact  that  she  re- 
mained up  all  night.  But  neither  one  of 
these  things  was  the  proximate  result  of  the 
negligence  of  the  Southern  Railway  in  Ken- 
tucky in  failing  to  transfer  her  to  ber  train. 
She  no  doubt  acted  as  she  did  without  realiz- 
ing the  danger;  but  her  remaining  in  the 
cold  room  was  not  due  to  the  act  of  the  rail- 
road company,  and  all  of  the  ccmsequences 
'which  followed  would  seem  to  be  due  pri- 
marily to  the  violent  cold  which  she  took 
afterwards  settling  upon  ber  stomach  and 
Impairing  her  digestion.  A  passenger  who, 
by  the  negligence  of  a  railroad  company, 
fails  to  make  a  connection,  cannot  hold  the 
railroad  company  responsible  for  consequen- 
ces which  a  i>er8on  of  ordinary  prudence 
might  not  reasonably  anticipate  as  the  re- 
sult. A  person  of  ordinary  prudence  might 
reasonably  anticipate  that  one  who  missed 
bis  connection  would  have  to  pay  a  hotel  bill 
and  would  have  to  wait  until  the  next  train, 
but,  a  well-regulated  hotel  being  right  at 
hand,  other  consequences  such  as  these  prov- 
ed here  should  not  be  anticipated.  Under  ail 
the  circumstances,  we  conclude  that  the  prop- 
er measure  of  damages  is  such  expense  as 
Mrs.  Raine  incurred  and  the  value  of  the 
time  which  she  lost  by  reason  of  her  not 
being  transferred  to  the  Atlanta  sleeper. 
The  rule  for  the  measure  of  damages  In  such 
cases  is  the  same  for  both  men  and  women; 
and,  if  this  had  been  a  man,  manifestly  no 
other  damages  would  be  allowed.  There 
was  nothing  in  Mrs.  Ralne's  condition  or  ap- 
pearance to  show  that  she  was  not  capable 
of  taking  care  of  herself,  or  to  apprise  a  per- 
son of  ordinary  prudence  that  it  was  not  safe 


to  leave  her  at  Junction  City  within  a  i 
feet  of  a  well-r^niiated  hotel.  No  recov 
can  be  had  for  vexaticm  or  personal  inconi 
ience  by  reason  of  the  delay.  Robinson 
Western  Union  Telegraph  Co.,  68  S.  W.  ( 
24  Ky.  Law  Rep.  452,  57  L.  R.  A.  611.  5 
Raine  was  treated  with  courtesy  and  ki 
ness  by  all  the  conductors.  The  mist 
was  due  to  a  misapprehension,  the  Pulli 
conductor  not  being  allowed  to  leave  hie  < 
and  the  railroad  conductor  assuming  t 
the  Pullman  conductor  would  get  her  to 
proper  sleeper  at  Danville.  I^e  mist 
would  not  have  occurred  had  tbe  Cincim 
train  run  in  one  section  as  it  usually  did. 
it  the  Pullman  conductor  had  known  It  i 
liable  to  run  in  two  sections.  'Hiere  is  n< 
Ing  in  the  case  to  take  it  out  of  the  gen< 
rule  as  to  the  measure  of  damages  for 
lay  on  a  Journey. 

Judgment   reversed,    and   cause    remani 
for  further  proceedings  consistent  herew 


STARK  V.  KELLEY  et  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  18.  19i 

1.  Gifts  (8  18*)— "Girrs  Inter  Vivos"—: 

SINTIALS. 

To  constitute  a  gift  inter  vivos,  the  pi 
erty  must  be  delivered  absolutely,  and  the 
must  go  into  immediate  effect,  and.  'n-he:e 
ture  control  over  tbe  property  remains  in 
donor  until  his  death,  there  is  no  valid  gift 
ter  vivos  (citing  4  Words  and  Phrasers  P.  ^i 

[Ed.  Note.— For  other  cases,  see  Gifts,  O 
Dig.  S  31 ;   Dec  Dig.  {  18.*] 

2.  Gifts  (§   58*)— "Gins  Causa   Mobtts 
Essentials. 

A  gift  causa  mortis  exists  where  proi^ 
is  given  in  the  donor's  last  sickness  or  in  >  i 
imminent   peril,   and   takes   effect   only   on 
death  through  the  disorder  or  peril,  and  is  i 
ocable  during  his  life. 

[Ed.  Note.— For  other  cases,  see  Gifts,  C« 
Dig.  i  104 ;   Dec.  Dig.  S  53.» 

For  other  definitions,  see  Words  and  Pbras 
vol.  4,  pp.  3087-3091;    vol.  8,  p.  7670.] 

3.  Gifts    (J    64*)  — Odtb   Causa    Morij 
Tbansaction  Not  Corstitittino. 

That  several  months  before  dying  detvd 
gave  notes  to  defendant  excludes  the  idea  o 
gift  causa  mortis. 

[Ed.  Note.— For  other  cases,  see  Gifts.  C« 
Dig.  $8  139,  148;   Dec  Dig.  i  64.*] 

4.  GiiTB    (5  49*)— Gnrs    Intkb    Vivos— E 
DENCE — Sufficiency. 

Evidence  held  insufficient  to  show  a  ) 
of  notes  inter  vivos. 

[Ed.  Note. — For  other  cases,  see  Gifts,  C« 
I  Dig.  a  95-100;    Dec.  Dig.  $  49.*J 

Appeal  from  Circuit  Court,  Warren  Conn 

"To  be  officially  reported." 

Action  by  C.  W.  Kelley  and  others  agali 
J.  W.  Stark,  rrom  a  Judgment  for  plalntll 
defendant  appeals.    Affirmed. 

Wright  &  McElroy  and  Lindsay  &  Edel* 
for  appellant.  Sims,  Du  Hose  A  Rodes  ai 
Jno.  B.  Qrider,  for  appellees. 
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UOBSON,  J.  J.  C.  Kelley  died  testate  In 
December,  1906,  a  resident  of  Warren  county. 
HlB  will  was  duly  admitted  to  probate,  and 
J.  W.  Stark,  tbe  executor  named  In  the  will, 
qualified.  Stark  claimed  tbat  the  testator 
bad  given  btm  In  his  lifetime  ^,000  worth  of 
notes,  and  these  notes  be  did  not  list  in  tbe 
appraisement  of  the  estate.  This  suit  was 
brought  by  the  devisees  seeking  to  charge 
blm  with  tbe  notes.  The  chancellor  entered 
Judgment  in  their  favor,  and  Stark  appeals. 

The  testator  was  a  bachelor  78  years  old 
at  his  death.  He  bad  no  own  brothers  and 
sisters,  but  four  half-brothers  and  a  sister, 
the  clilldr«n  of  his  father  by  a  second  mar- 
riage. By  bis  will,  which  lie  made  in  the 
year  1802,  be  devised  his  whole  estate  to 
tbese  brothers  and  the  sister.  He  bad  at  bis 
death  an  estate  consisting  of  land  worth 
about  $10,000,  and  notes  and  personal  proper- 
ty, including  the  $8,000  in  controversy, 
amounting  to  $10,000  or  $11,000. 

The  proof  for  Stark  is  briefly  as  follows: 
I>.  W.  Wright,  who  was  ills  attorney  and  had 
written  his  will,  testified  that  in  February  or 
March,  1906,  Kelley  was  talking  to  him  about 
his  estate,  and  asked  blm  whether  be  could 
make  a  gift  of  his  notes,  and  whether  the 
delivery  of  bis  notes  to  a  person  he  wanted 
to  have  them  would  be  good.  Wright  told 
him  that  it  would  be.  Dr.  A.  C.  Wright,  who 
was  his  physician  and  old  friend,  testified 
that  in  March,  1906,  he  received  a  message 
through  J.  W;  Stark  that  Kelley  wanted  to 
see  blm ;  and  be  and  Stark  went  to  Kelley's 
house  In  a  bn^^.  Aiter  they  had  taken  din- 
ner, Kelley  went  to  his  desk,  got  his  pocket- 
book,  sat  down  between  them,  and  commenced 
taking  out  some  notes,  and  handing  them  to 
Stark  to  read  and  approximate  the  interest 
Stark  would  take  up  a  note  and  examine  it, 
and  Kelley  would  take  another.  Tbey  kept 
on  In  that  way  until  the  notes  in  tbe  pocket- 
book  were  .exhausted.  Mr.  Stark  then  said : 
"All  right,  Jim,  I  will  take  care  of  them  and 
put  them  in  tbe  bank;  and,  when  you  are 
ready  for  them,  they  will  be  forthcoming." 
Kelley  replied:  "No;  they  are  yours.  I 
don't  want  them.  I  don't  want  to  have  any- 
thing more  to  do  with  them.  They  are  yours 
absolutely.  I  sent  for  you  for  that,  and  they 
are  yours."  All  the  notes  claimed  by  Stark 
were  not  banded  to  bim  in  March  at  the  time 
referred  to  by  Dr.  Wright,  but  Dr.  Wright 
testified  that  he  and  Stark  were  there  in  May, 
tbat  at  tbe  visit  in  March,  Kelley  said  there 
were  some  other  notes  which  he  would  bunt 
up  and  band  over  to  bim,  and  that,  when  they 
were  there  in  May,  Kelley  handed  Stark  some 
notes  saying:  "Here  are  those  notes."  Dr. 
Wright  also  testified  that  Kelley  gave  Stark 
his  bank  passbook  at  the  time  he  gave  him 
these  notes.  J.  E.  Potter  testified  that  Stark 
was  a  first  cousin  of  Kelley,  and  that  they 
were  very  close  and  intimate  friends,  and 
had  been  for  years,  and  so  did  several  other 
witnesses,  who  also  testified  that  Kelley  spuke 
of  John  Stark  and  bis  father  being  the  best 


friends  tbat  he  ever  had ;  that  when  he  bad 
nothing  they  helped  him;  that  be  bad  about 
paid  them  back  now,  but  would  remember 
them  for  their  kindness.  Tbe  kindness  con- 
sisted in  their  lending  him  money  without 
security  when  he  bad  been  forced  into  bank- 
ruptcy, by  means  of  which  be  bad  accumulat- 
ed tbe  property  he  then  had.  W.  D.  Hays, 
who  had  given  some  notes  to  Kelley,  testified 
that  Kelley  said  to  him  shortly  before  his 
death  that  be  need  not  be  uneasy  about  the 
notes ;  that  he  had  given  them  to  Stark,  the 
person  who  had  done  more  for  him  than  any- 
body else;  and  that,  if  he  needed  any  more 
money,  Mr.  Stark  might  let  him  have  it 
Robert  Bunch,  who  lived  on  the  place  with 
Kelley,  tesUfied  that  he  beard  Kelley  say  that 
he  bad  given  his  notes  to  Mr.  Stark ;  but,  on 
cross-examination,  this  witness  leaves  it  tm- 
certalu  whether  the  notes  were  given  for  col- 
lection or  as  a  gift. 

The  proof  for  the  devisee  Is  briefly  as  fol- 
lows :  On  May  29th  Stark's  son  borrowed  of 
Kelley  $3,000,  and  J.  W.  Stark  signed  the  note 
as  his  surety.  This  $3,000  was  checked  out 
of  bank  by  J.  C.  Kelley.  Tbe  note  was  pay- 
able 12  months  after  date,  and  is  one  of  tbe 
notes  now  claimed  by  Stark.  °0n  August.  20, 
1906,  Stark  collected  from  E.  D.  Thomas  the 
amount  of  one  of  tbe  notes  handed  to  him 
by  Kelley,  and  made  this  Indorsement  on  it: 
"Paid  to  me  for  J.  C.  Kelley  and  deposited  to 
bis  credit"  He  made  a  similar  Indorsement 
on  tbe  same  day  upon  a  note  executed  by 
Crit  Smith.  Another  of  the  notes  claimed  by 
Stark  is  one  for  $1,400,  dated  February  29, 
1904,  given  by  his  son  with  Stark  as  surety. 
On  the  back  of  this  note  is  this  indorsement : 
"Paid  In  check  $84.60  this  March.  26,  1906." 
On  June  6, 1906,  Stark  collected  on  one  of  the 
notes  banded  to  him  $219.50  in  a  check  which 
he  wrote  himself,  and  which  was  made  pay- 
able to  J.  C.  Kelley.  Another  note  Included 
in  those  handed  to  blm  when  Dr.  Wright  was 
present  was  collected  by  Stark  the  following 
summer,  and  the  money  was  banded  by  him 
to  Kelley,  who  in  his  presence  paid  it  over  to 
Dr.  Wright  on  bis  doctor's  bill.  The  other 
sums  collected  by  Stark  on  tbe  notes  were  all 
deposited  to  Kelley's  account  In  the  bank,  and 
Kelley  continued  to  draw  checks  upon  the 
account  as  long  as  he  lived,  leaving  a  moder- 
ate iHilance  to  his  credit  at  his  death.  When 
Stark  did  not  include  these  notes  in  his  ap- 
praisement, there  was  a  bearing  before  the 
county  court,  and  on  tbat  hearing  Stark  was 
asked  to  explain  why,  if  these  notes  had  b<>en 
given  to  him,  he  deposited  all  the  money  he 
collected  on  them  to  Kelley's  credit,  and 
Kelley  checked  It  out  of  the  bank.  His  an- 
swer was  in  these  words:  "It  was  done  be- 
cause I  understood  the  gift  from  other  con- 
versations tbat  bad  occurred  between  Kelley 
and  me  to  be  complete  at  bis  death.  I  con- 
strued it  that  way  myself."  A  negro  man 
named  John  Lclley  and  his  two  sisters  were 
old  family  servants.  J.  C.  Kelley,  shortly  be- 
fore bis  death,  wished  to  make  them  a  pres- 
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ent  of  $500  each.  He  gave  them  a  check  for 
$500,  and  gave  a  note  for  $1,000  doe  Decem- 
ber let,  which  Stark  signed  as  his  surety. 
After  this  bad  been  done,  John  Kelley  want- 
ed to -sell  J.  C.  Eelley  a  piece  of  land  for 
$200,  and  the  latter  said  that  he  did  not  have 
any  more  money  In  bank.  Stark  then  said: 
"Buy  It,  Jim;  and  WlHle  will  advance  that 
much,  $200,  on  what  be  owes  you."  J.  C.  Kel- 
ley then  said  that  be  would  take  the  land, 
and  Instrncted  John  Eelley  to  bare  the  deed 
made.  On  another  occasion  a  neighbor  who 
wanted  to  pay  a  note  went  over  to  pay  it. 
Kelley  said  that  Stark  bad  his  note,  and 
that  he  would  get  It  In  a  day  or  two  the 
neighbor  came  back.  Kelley  had  the  note^ 
collected  the  money,  and  used  it 

We  have  no  doubt  of  the  truthfulness  of 
Dr.  Wright's  testimony,  and  we  are  satisfied 
that  every  fact  he  states  occurred  as  he 
states  It  We  are  also  satisfied  that  J.  0. 
Eelley  intended  that  Stark  should  have  the 
notes  or  so  much  of  them  as  were  left  at 
his  death;  but  the  evidence  leaves  no  room 
for  doubt  that  Eelley  actually  controlled 
the  funds  as  long  as  be  lived.  While  what 
occurred  In  Dr.  Wright's  presence  would  be 
sufficient  to  show  a  gift  if  It  stood  alone, 
that  conversation  must  be  taken  In  connec- 
tion with  other  conversations  between  the 
two  parties  and  their  subsequent  conduct 
ivhen  we  come  to  determine  Its  legal  effect. 
While  it  would  seem  that  Kelley  was  willing 
to  give  this  property  to  Stark,  Stark  did  not 
accept  the  gift,  but  held  the  notes  for  Kelley, 
acting  no  doubt  upon  what  be  considered  to 
be  his  old  friend's  real  purpose.  In  other 
words,  be  did  not  consider  that  Kelley  meant 
to  strip  himself  then  of  a  large  part  of  his 
estate,  but  he  understood  that  be  meant  that 
he  was  to  have  this  property  when  Eelley 
died;  and  this  is  manifestly  shown  by  Eel- 
ley's  subsequent  conduct.  It  Is  evident  that 
the  $1,000  that  was  given  to  the  two  old 
servants,  as  well  as  the  $200  to  be  paid  for 
the  land,  was  to  come  out  of  the  $3,000  note 
which  Stark's  son  had  executed  with  his  fa- 
ther as  surety. 

To  constitute  a  gift  inter  vivos,  the  prop- 
erty must  be  delivered  absolutely,  and  the 
gift  must  go  into  Immediate  effect  Where 
future  control  over  the  property  remains  in 
the  donor  until  his  death,  there  Is  no  valid 
gift  inter  vivos.  20  Cyc.  1211;  14  Am.  & 
Eng.  Encyc.  of  Iaw,  1015;  4  Words  and 
Phrases,  3092.  In  Duncan  v.  Duncan,  5 
Lltt.  12,  this  court  said:  "It  Is  perfectly 
clear  that  the  court  below  was  mistaken  in 
supposing  that  the  transaction  In  this  case 
amounted  to  a  valid  gift  Inter  vivos.  To  the 
validity  of  such  a  gift  it  is  essential  that 
there  should  be  a  delivery  to  the  donee,  and 
that  the  property  of  the  thing  given  should 
Immediately  pass  and  be  Irrevocable  by  the 
donor."  In  Knott's  Adm'r  v.  Hogan,  4  Mete. 
100,  the  court  again  said:  "In  relation  to 
the  various  requisites  of  a  valid  gift,  a  vast 
amount  of  obstruse  learning  is  to  be  found 


in  the  decisions  of  the  courts,  Ekigliah  aiK 
American,  upon  this  subject  And,  conflict 
ing  as  those  opinions  are  upon  most  othei 
points,  it  seems  to  be  agreed,  on  all  hands 
that  It  Is  essential  to  every  gift  of  this  claa 
that  It  should  be  irrevocable  by  the  donor.' 

But  it  is  insisted  that  the  gift  may  be  sua 
tained  as  a  gift  causa  mortis.  A  gift  caosi 
mortis  exists  where  property  is  given  bj 
the  donor  in  his  last  sickness,  or  in  other  im 
minent'  perlL  It  takes  effect  only  in  tb< 
event  of  his  death  by  the  existing  dlsorda 
or  peril.  The  answer  in  this  case  does  noi 
plead  any  facts  to  show  a  gift  cansa  mortis 
In  a  gift  causa  mortis  the  gift  becomes  ab 
solute  at  the  death  of  the  donor,  and  not  be 
fore.  It  is  revocable  by  him  at  any  tlnv 
during  life.  The  answer  alleges  simply  tha 
the  decedent  several  montlis  prior  to  hi 
death  gave  the  notes  to  the  defendant,  an 
then  and  there  delivered  them  into  his  hand 
as  an  absolute  gift  which  he  then  and  ther 
accepted.  The  allegations  of  the  pleadinj 
exclude  the  Idea  of  a  gift  cansa  mortis.  No 
only  BO,  but  the  proof  is  insufficient  to  shoi 
a  gift  causa  mortis.  When  Dr.  Wright  an 
Stark  were  there  in  March,  Eelley  was  q 
and  going  about  the  bouse.  He  had  no  ph; 
Blcian.  He  did  not  need  Dr.  Wright  as  i 
physician.  His  mind  was  as  clear  as  a  bell 
In  April  he  had  an  attack  of  pneumonia,  bn 
after  he  recovered  from  that  in  May  he  wen 
off  to  the  springs,  and  during  the  summ? 
and  fall  after  his  return  from  the  firings  b 
attended  to  his  bushiess  as  usual.  In  tb 
case  of  Duncan  v.  Duncan  above  referred  to 
the  court,  after  showing  that  the  transactioi 
then  before  the  court  could  not  be  sostainei 
as  a  gift  causa  mortis,  said:  "The  transac 
tion  has,  however,  a  still  greater  analogy  t< 
a  nuncupative  will  than  it  has  to  either  : 
gift  inter  vivos  or  a  donatio  mortis  cansa 
It  was  undoubtedly  the  intention  of  the  in 
testate  that  the  property  of  the  bonds  ii 
question  should  at  his  death  be  vested  li 
the  defendants,  and  this  intention  seems  nev 
er  to  have  beoi  revoked  in  his  lifetime.  Ai 
a  nuncupative  will,  the  transaction  might 
therefore,  have  taken  effect  we  apprehend 
according  to  the  principles  of  the  commoi 
law.  But  by  the  statute  of  this  country  con 
cemlng  wills,  certain  requisites  are  made  ee 
sentlal  to  the  validity  of  a  nuncupative  will 
no  one  of  "which  has  been  complied  with  b 
this' instance,  and  the  transaction,  as  a  nun 
cupatlve  will,  is  therefore  void."  We  thinl 
that  this  applies  equally  to  the  case  befor 
TIB.  The  testator  did  not  relinquish  contro 
over  the  property  in  his  lifetime.  He  madi 
a  verbal  arrangement  which  was  intende( 
to  take  effect  at  his  death,  and  to  sustati 
such  a  transaction  would  be  practlcaUy  t< 
enforce  a  nuncupative  will. 

The  conclusion  we  have  reached  on  th< 
merits  of  the  controversy  makes  it  anneo(« 
sary  for  us  to  consider  what  notes  weri 
handed  by  the  testator  to  Stark,  or  to  pass 
on  the  question  whether  Dr.  Wright's  testi 
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mony,  taken  as  a  whole,  Is  suffldeat  to  show 
that  all  tbe  notes  in  controyersy  were  band- 
ed to  Stark  by  the  testator.  The  testimony 
on  Stark's  behalf  would  warrant  a  Judgment 
In  bis  fayor,  but  for  bis  own  frank  admis- 
sion that  he  held  the  notes  for  the  testator 
because  of  other  conversations  between  them 
-when  Dr.  Wright  was  not  present 
Judgment  afDrmed. 


MOREHEAD  v.  CITIZENS   DEPOSIT 
BANK. 

(Court  of  Appeals  of  Kentucky.    Not.  17, 1908.) 

1.  EviMNOi:  (8  423*)— Pabol  B  tidenct— Par- 
ties TO  NoTHj— Nature  of  LtiBiLixr. 

In  determining  whether  one  occupied  the 
relation  of  surety  on  a  note,  the  court  may,  as 
between  the  original  parties,  consider  parol  tes- 
timony. 

lEJd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  1964;   Dec.  Dig.  t  423.*] 

2.  Bills  and  Notes  H  B19*)— Llabiuties  ov 

PABTIES— SUBETY— EVIDEN  CE. 

E>ridence  held  to  show  that  one  was  a  sure- 
ty on  a  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  {  619.*] 

8.  BiiXB  AHD  Notes  (J  122*)  —  Accoiocoda- 
TioK  Papeb— Liabilitt  or  Makes. 

Aa  between  himself  and  the  party  accommo- 
dated, the  maker  of  accommodation  paper  is  a 
surety,  and  bis  right  to  recourse  agamst  the 
party  accommodated  is  that  of  a  surety  against 
bis  principal,  and  as  to  other  holders  of  the 
paper  his  liability  is  in  general  that  of  a  similar 
party,  maker,  acceptor,  or  indorser,  who  receives 
value,  but  he  is  so  far  a  surety,  as  to  holders 
with  notice  of  his  accommodation  character,  that 
be  is  dischaiged  by  arrangements  made  to  bis 

£rejudice  with  the  prindpaj  debtor  without  his 
Qowiedge. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  255.  259;  Dec.  Dig.  §  122.*] 

4.  Bills  and  Notes  (8  122*)  —  Accokmoda- 
TioN  Papeb— Liabilitt  or  Makes. 

A  person  who  executed  a  collateral  note 
simply  as  accommodation  paper,  with  a  distinct 
nnderstanding  with  the  payee  that  he  was  a 
surety  only  for  a  third  person  executing  a  note 
•to  the  payee,  is  released  under  circumstances 
that  will  r^ease  any  other  surety. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  {  122.*] 

O.  Pledges  (J  25*)- Accommodation  Pape»— 

Liabilit;  of  Makes. 

The  general  doctrine  is  that  the  renewal  of 
a  note  secured  by  collateral  security  does  not 
release  the  collateral. 

[EM.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  f  60;  Dec.  Dig.  I  25;*  Bills  and  Notes, 
Cent  Dig.  8  857.] 

«.    PBinOIFAI,  AND  SUBETT  CS  105*)— ACCOMMO- 
DATION Paper— Liabilitt  of  Makes. 

A  payee  who  accepts  from  the  maker  a  re- 
newal note  in  consideration  of  the  payment  of 
interest  in  advance  cannot  sue  the  maker  until 
the  maturity  of  the  renewal  note,  and  a  surety 
of  the  maker,  having  no  knowledge  of  the  re- 
newal note,  is  therefore  released  from  liability, 
especially  where  the  maker  at  the  time  of  the 
renewal  was  solvent  and  has  since  become  a 
bankrupt 

(Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  8  191 ;  Dec.  Dig.  8  105.*] 


7.  Principal  and  Stjbety  (8  129*)— Liabilixt 
OF  SuBETT— Estoppel. 

Evidence  held  not  to  estop  the  surety  on  a 
note  from  relying  on  his  release  from  liability 
because  of  the  payee's  acceptance  from  tbe  mak- 
er of  a  renewal  note  in  consideration  of  the  pay- 
ment of  interest  in  advance. 

[Ed.  Note.— For  other  cases,  see  Principal  anfl 
Surety,  Dec.  Dig.  8  129.*] 
&  Principal  and  Stibbtt  (8  129*)  —  Liabil- 
itt or  Surety- Estoppel. 

The  fact  that  an  attorney  of  a  surety  on  a 
note  offered  to  pay  the  note  under  the  mistaken 
belief  that  the  surety  was  liable,  when,  as  a 
matter  of  fact,  he  had  been  released,  did  not 
estop  the  surety  from  defending  on  tbe  ground 
that  he  had  been  jeleased. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Dec.  Dig.  8  129.*] 

Appeal  from  Circuit  Court,  McLean 
County. 

"To  be  offlclally  reported." 

Action  by  the  Citizens'  Deposit  Bank 
against  J.  T.  Morebead.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Wm.  B.  Noe  and  J.  W./  Boston,  for  sp- 
pellant  Ben  D.  Ringo  and  Joe  H.  Miller, 
for  appolle*. 

CLAY,  O.  J.  W.  Morehead,  a  son  of 
appellant,  was  indebted  to  the  Citizens'  De- 
posit Bank  in  the  sum  of  $750.  Tbe  bank 
agreed  that.  It  be  would  execute  a  note  for 
this  sum  and  secure  the  note  by  proper  col- 
lateral, he  could  have  further  time  within 
which  to  pay  his  debt  He  then  went  to  bis 
father,  J.  T.  Morehead,  and  brought  bim  to 
the  bank.  There  the  president  of  the  bank 
explained  to  him  that  it  was  necessary  to 
have  a  surety  for  the  note  executed  by  his 
son,  and  appellant,  after  some  hesitation, 
acquiesced  In  the  arrangement.  For  the  pur- 
pose of  carrying  out  the  arrangement,  he  ex- 
ecuted a  note  payable  one  day  after  date  for 
the  sum  of  $760  to  J.  T.  Morehead  Company, 
the  firm  name  under  which  J.  W.  Morehead 
was  doing  business.  This  note  was  then  in- 
dorsed by  J.  W.  Morehead  for  tbe  firm,  and 
delivered  to  tbe  bank.  Tbe  note  of  J.  W. 
Morehead  was  not  paid  at  maturity,  but 
was  renewed  some  three  or  four  times  there- 
after, and  tbe  interest  paid  thereon.  After 
all  these  renewals  were  made,  and  after 
the  expiration  of  about  two  years  and  a 
half,  tbe  bank  sued  J.  T.  Morehead  on  the' 
collateral  note  held  by  it.  He  defended  on 
tbe  ground  that  be  was  In  effect  a  surety  for 
bis  son,  J.  W.  Morehead,  on  the  original  note- 
of  $750  executed  by  him  to  the  bank;  that 
after  J.  W.  Morehead's  note  became  due  it 
was  renewed  three  or  four  times,  and  the  in- 
terest paid  thereon;  that  this  was  done 
without  his  knowledge  or  consent ;  that  Bud» 
renewals  operated  to  his  prejudice,  and 
served  to  release  him  from  his  liability  a» 
surety.  The  court  rendered  Judgment  for 
plaintiff  below,  and  the  defendant  appeal& 

The  first  question  is:    Did  J.  T.  Morehead 


•Ver  other  casas  s«a  sama  topic  and  section  MVMBBR  In  Dee.  A  Am.  Digs.  1907  to  data,  *  Repartar  Indaxa* 
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tK!Cupy  the  relation  of  surety  on  the  note 
of  J.  W.  Morehead?  For  the  purpose  of  de- 
termining this  question,  we  are  not  confined 
solely  to  the  instrument  executed,  but  may 
consider  parol  evidence.  1  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  p.  343.  According  to  the 
testimony  of  appellant,  he  signed  the  note  as 
collateral  security  for  the  note  executed  by 
his  son.  The  president  of  the  Citizens'  De- 
posit Bank  testified  as  follows:  "J.  W.  More- 
head  at  that  time  was  indebted  to  the  bank 
In  the  sum  of  $750,  which  amount  was  then 
due.  I  requested  of  him  that  said  note  or 
debt  herein  be  paid  or  secured  In  some  man- 
ner; if  he  desired  to  get  any  extension  of 
time  on  it,  it  must  be  secured.  Some  time 
after  1  had  informed  him  of  that  fact  he 
and  his  father  came  to  the  bank — It  was  not 
In  my  office — and  he  proposed  the  execution 
of  this  note  at  that  time  by  his  father,  J.  T. 
Morehead,  to  be  given  as  collateral  security 
to  be  executed  by  his  father,  J.  T.  Morehead, 
to  him,  and  which  note  be  assigned  to  the 
bank  as  collateral  security,  at  the  same  time 
executing  his  note  with  which  this  was  filed 
as  collateral  security  for  $750,  and  be  was 
given  four  months'  time  from  that  date  by 
the  execution  of  those  notes.  Q.  What  con- 
versation did  you  have  with  Mr.  J.  T.  More- 
bead  at  that  time  about  this  transaction? 
A.  They  came  in,  and  it  Is  a  fact  that  when 
the  nature  of  the  case  was  stated  that  we 
required  a  surety  for  the  execution  of  this 
»uote  Mr.  J.  T.  Morehead  did  have  some  hesi- 
tancy in  signing  the  note,  and  eventually  he 
said  he  would  sign  it  as  it  was  his  boy,  and 
he  wanted  to  help  him  out,  and  he  was  will- 
ing to  do  that  much  for  him."  It  is  man- 
ifest from  the  foregoing  that  J.  T.  Morehead 
regarded  himself  in  the  light  of  a  surety 
upon  the  $750  note  of  his  son,  and  that  the 
president  of  the  bank  regarded  him  in  the 
same  light  and  accepted  the  collateral  note 
with  full  knowledge  of  the  relation  which 
3.  T.  Morehead  sustained  to  the  note  of  his 
son.  We  think  the  rule  is  now  well  estab- 
lished that,  as  between  himself  and  the 
party  accommodated,  the  accommodation 
party  is  In  efTeet  a  surety,  and  his  right  to 
recourse  against  the  party  accommodated  Is 
that  of  a  surety  against  the  principal  debtor. 
As  to  other  holders  of  the  paper,  his  liability 
Is  In  general  that  of  a  similar  party  (maker, 
acceptor,  or  indorser)  who  receives  value, 
but  he  is  so  far  a  surety  as  to  holders  with 
notice'  of  his  accommodation  character  that 
he  will  be  discharged  by  arrangements  made 
to  his  prejudice  with  the  principal  debtor 
without  his  knowledge.  7  Cyc.  725;  Guild 
V.  Butler,  127  Mass.  386 ;  Price  County  Bank 
V.  McKenzle.  91  Wis.  (558,  65  N.  W.  507.  Ap- 
plying this  principle  to  the  case  under  con- 
sideration, we  find  that  the  collateral  note 
was  simply  an  accommodation  paper ;  that 
It  was  executed  with  the  distinct  under- 
standing with  the  bank  that  J.  T.  Morehead 
was  in  effect  a  surety  on  the  .$750  note  ex- 
ecuted by  his  son  to  the  bank.    This  arrange- 


ment was  effected,  not  only  with  the  knm 
edge  of  the  bank,  but  by  agreement  with 

Counsel  for  appellee  insist,  however,  th 
the  rule  is  that  the  renewal  of  a  note  seen 
ed  by  collateral  security  does  not  liave  t! 
effect  to  release  any  of  the  collateral  pledp 
to  secure  it  There  can  be  no  doubt  tbat  ih 
is  the  general  doctrine  and  Is  recognized  t 
this  court  in  Bank  of  America  v.  McNeil.  : 
Bush,  51,  and  Koehler  v.  Hussey,  57  S.  \ 
Ml,  22  Ky.  Law  Rep.  317;  but  the  faci?  ■ 
those  cases  bear  no  similarity  to  tbe  ca 
under  consideration.  The  note  in  tbis  en: 
was  not  merely  collateral  deposited  to  seta: 
the  payment  of  a  debt  from  J.  W.  Morehf. 
to  the  bank,  but  was  a  note  executed  nnd 
and  by  virtue  of  an  arrangement  with  il 
bank  whereby  it  was  agreed  that  J.  T.  Moi 
head  was  a  surety  upon  the  note  of  his  so 
We  therefore  conclude  that  he  should  be  r 
leased  under  the  same  circumstances  ai 
conditions  that  any  other  surety  should  I 
released. 

The  record  in  this  case  shows  ttiat  tl 
original  note  was  renewed  some  three  or  foi 
times.  The  last  renewal  which  is  filed  wii 
the  petition  in  this  case,  is  for  the  sum  i 
only  $750,  -with  Interest  from  the  date  of  i 
maturity.  This  indicates,  not  only  tbat  tl 
interest  on  the  note  was  paid,  but  tbat 
was  paid  in  advance.  The  acceptance  of  tl 
interest  thus  paid  was  sufficient  consider 
tion  for  the  renewal  of  the  note.  By  a 
ccptlng  the  new  note  under  such  cireui 
stances,  the  bank  put  It  oat  of  its  power  : 
sue  the  principal  debtor  until  the  renew; 
note  became  due.  This  was  true  In  the  cai 
of  each  of  the  renewals.  Therefore,  dorii: 
each  period  of  renewal,  appellant  could  m 
have  paid  off  the  indebtedness  of  his  son  at 
taken  steps  to  protect  himself.  We  thereto) 
conclude  that  he  was  prejudiced  by  the  r 
newals  made  without  his  knowledge  or  coi 
sent,  and  that  such  action  on  the  part  < 
the  bank  released  him  from  liability  on  tl 
collateral  note  sued  on  in  this  action.  Stegt 
V.  Jackson,  Sr.,  102  S.  W.  329,  31  Ky.  La 
Rep.  434;  Post  v.  Losey,  111  Ind.  74,  12  : 
B.  121,  60  Am.  Rep.  677;  Perley  v.  I»ne: 
17  TJ.  O.  Q.  B.  279;  Alley  v.  Hopkins,  98  K; 
608,  34  S.  W.  13,  66  Am.  St  Rep.  3S2.  E 
peclally  should  we  hold  this  in  view  of  tt 
further  fact  that  there  Is  proof  tending  1 
show  that  J.  W.  Morehead  was  solvent  s 
the  time  of  the  first  renewal,  and  appellai 
might,  if  the  bank  had  not  made  such  renei 
al,  take  steps  to  protect  tiimself. 

But  appellee  insists  that  a  note,  amountii 
to  $1,000,  was  filed  against  the  estate  of  . 
W.  Morehead,  who  was  adjudged  a  ban! 
rupt  in  favor  of  appellant  and  that  a  noi 
of  $200  was  also  filed  in  favor  of  his  atto 
ney,  which  notes  were  filed  for  the  punw 
of  securing  appellant  in  the  payment  of  tt 
collateral  note  of  $750  sued  on  in  this  a< 
tion;  that  such  action  was  a  recognition  b 
appellant  of  his  liability  to  appellee,  and  coi 
stltutes  au  act  of  estoppel.     Appellant  an 
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tils  son  both  swear  that  the  latter  was  in- 
debted to  the  former  In  the  sum  of  $1,200  to 
$1,400.  Opposed  to  this  testimony  Is  that 
of  certain  statements  made  by  the  son  to 
the  effect  that  he  owed  bis  father  nothing. 
Tliere  is  also  the  circumstance  that,  when 
appellant's  attorney  collected  appellant's  pro 
rata  on  the  notes  filed  In  the  bankruptcy  pro- 
ceedings, he  went  to  the  bank  and  deposited 
the  proceeds  with  it,  to  be  applied  on  the 
note  of  $750.  A  few  minutes  thereafter, 
however,  he  returned  to  the  bank  and  agreed 
to  pay  the  money  on  the  uote  of  $750  execut- 
ed by  appellant,  provided  the  bank  would 
release  appellant  from  further  liability  there- 
on. He  claims  that  be  reconsidered  bis  ac- 
tion because  he  realized  the  fact  that,  in 
paying  the  money  absolutely  in  the.  first  In- 
stance, he  was  acting  without  authority.  We 
do  not  thluk  these  facts  are  sufficient  to  es- 
top appellant  from  setting  up  the  defense 
made  to  the  note  sued  on.  The  preponder- 
ance of  evidence  is  to  the  effect  that  the  son 
did  owe  the  father.  Even  if  appellant's  at- 
t«rney,  under  the  mistaken  belief  that  he 
was  still  liable  as  surety,  had  offered  to 
make  a  payment  on  the  note,  this  fact  alone 
would  not  estop  him  from  defending  on  the 
ground  that  he  had  been  released,  when,  as 
a  matter  of  fact,  he  had  been  released,. 
Brandt  on  Suretyship,  §  160;  Robinson  y. 
Offutt,  etc.,  7  T.  B.  Mon.  540. 

Being  of  the  opinion  that  the  collateral 
note  sued  on  is  simply  accommodation  paper, 
that  It  was  accepted  by  the  bank  with  the 
fnll  knowledge  and  understanding  that  ap- 
pellant was  a  mere  surety  on  the  note  execut- 
ed by  his  son,  that  the  bank,  without  the 
knowledge  or  consent  of  appellant  and  for  a 
valuable  consideration,  renewed  the  son's 
note  on  three  or  four  occasions,  and  that  ap- 
pellee has  shown  no  facts  which  would  estop 
appellant  from  setting  up  the  defense  relied 
on,  we  therefore  conclude  that  appellant  has 
t>een  released  from  all  liability. 

The  judgment  is  reversed,  and  cause  re- 
manded, with  directions  to  dismiss  the  peti- 
tion. 


WILLIAMS,   KOHLBR  &  BARRIER  T. 
YATES. 

(Court  of  Appeals  of  Kentucky.    Nov.  18,  1908.) 

1.  COITTBACTS  (8  803*)— Bbkach. 

Where  plaintiff  agreed  to  set  piling  for 
new  railroad  construction  to  be  fumished  on 
the  ground  by  defendants,  who  failed  to  fur- 
nish tbem  as  needed,  so  that  plaintiff  was  delay- 
ed and  finally  refused  to  work  until  the  piles 
were  put  on  the  ground,  which  was  not  done 
within  the  time  specified  in  the  contract,  plain- 
tiff was  entitled  to  recover  the  damages  sus- 
tained. 

[Ed.   Note.— For   other  cases,   see   Contracts, 
fVnt.  Dig.  i  1432;   Dec.  Dig.  $  303.»] 

e.  Damaoes  (I  124*)— Breach  of  Contract— 
Profits— Delay. 

Plaintiff  contracted  to  drive  all  the  piling 
along  a  new   railroad,   defendants  agreeing  to 


furnish  the  material  on  the  ground.  Defend- 
ants failed  to  furnish  the  material  promptly,  so 
that  plaintiff  was  delayed  in  setting  tiie  piles 
on  a  portion  of  the  road  and  was  prevented  al- 
together from  setting  them  on  another  portion. 
Hrld,  that  plaintiff  could  recover  his  lo!>s  of 
profits  on  the  work  he  was  preventel  from  do- 
ing, measured  by  the  difference  t)etween  the 
reasonable  cost  of  the  work  and  the  contract 
price  and  the  necessary  loss  and  any  expense 
necessarily  incurred  on  the  work  he  actually 
did. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SS  326-338;  Dec.  Dig.  §  124.*] 

Appeal  from  Circuit  Court,  Ohio  County. 

"Not  to  be  oflJclally  reported." 

Action  by  J.  A.  Yates  against  Williams, 
Kohler  &  Barrier.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Heavrln  &  Woodward,  for  appellants.  H. 
P.  Taylor,  for  appellee. 

HOB  SON,  J.  Williams,  Kohler  &  Barrier, 
as  contractors,  undertook  the.  building  of  a 
part  of  the  Madlsonvllle,  Hartford  &  Eastern 
Railroad.  J.  A.  Yates  was  a  subcontractor 
under  them  by  a  written  contract  with  them 
by  which  he  agreed  to  drive  all  the  plies, 
and  they  were  to  furnish  the  material  on 
the  ground;  he  undertaking  to  have  the 
work  finished  by  the  19th  day  of  November, 
1907.  On  February  20,  1908,  he  brought  this 
suit  tigainst  them,  alleging  that  he  bad  en- 
tered upon  the  work,  but  that  they  had  failed 
to  furnish  him  the  material  on  the  gronnd, 
and  had  thus  delayed  him  and  bis  men,  and 
kept  them  idle  for  many  days,  and  that  they 
bad  finally  refused  to  allow  him  to  prose- 
cute the  contract,  and  had  discharged  him 
in  violation  of  the  contract.  They  filed  an 
answer,  controverting  the  allegations  of  the 
petition,  and  charging,  in  substance,  that  be 
had  abandoned  the  contract  and  refused  to 
complete  It.  A  trial  was  had  before  a  Jury, 
who  found  a  verdict  for  the  plaintiff  in  the 
sum  of  $4(to,  on  which  judgment  was  entered, 
and  the  defendants  appeal. 

The  evidence  was  very  conflicting.  That 
for  the  plaintiff  tended  to  show  that  he  was 
greatly  delayed  In  the  work  by  the  failure 
of  the  defendants  to  furnish  him  the  piles 
as  they  were  needed,  that  he  finally  refused 
to  work  until  the  piles  were  put  on  the 
ground,  and  that  this  was  not  done  within 
the  tkne  stipulated  by  the  contract.  His  testi- 
mony also  tended  to  show  that,  If  the  ma- 
terial had  been  furnished  him,  he  could  have 
done  the  work  In  the  time  limited.  On  the 
other  hand,  the  proof  for  the  defendants 
tended  to  show  that  he  did  his  work  unskill- 
fuUy,  that  he  lost  money  on  what  he  did, 
and  that  the  defendants  lost  money  by  his 
not  doing  the  work,  as  they  had  to  pay  more 
to  have  It  dohe  than  they  would  have  paid 
him.  But  we  think  the  evidence  does  show 
that  the  plies  were  not  fumished  as  provid- 
ed by  the  contract,  and  that  Yates  was,  in 
fact,  delayed  by  the  failure  of  the  defendants 
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to  furnish  bim  the  piles.    Tbe  court  Instruct- 
ed the  Jury  in  substance  as  follows: 

(1)  If  the  defendants  failed  to  place  tbe 
piling  on  the  right  of  way,  and  as  a  conse- 
quence tbe  plalntltr  was  delayed  in  tbe  work, 
tbey  sbould  find  for  the  plaintifF  tbe  damages 
be  sustained. 

(2)  If  tbey  refused  to  comply  with  tbe  con- 
tract, and  as  a  consequence  tbe  plaintiff  was 
unreasonably  delayed  in  tbe  work  beyond 
tbe  contract  limit,  or  if  tbe  defendants  let 
the  contract  to  another,  or  refused  to  per- 
mit him  to  further  prosecute  it,  tbey  should 
find  for  him  tb^  damages  he  thereby  sus- 
tained. 

(3)  If  they  found  for  the  plaintiff  under 
No.  1,  the  measure  of  damages  would  be  the 
fair  value  of  actual  time  lost  or  expense  In- 
curred by  reason  of  the  defendant's  failure  to 
place  the  piles  on  the  ground  in  tbe  proper 
time. 

(4)  If  tbey  found  for  tbe  plaintiff  under 
No.  2,  the  measure  of  their  finding  would  be 
tbe  difference  between  tbe  cost  of  doing  the 
work  and  tbe  sum  to  be  realized  under  the 
contract  for  it  when  completed. 

If  the  material  had  been  placed  on  the 
right  of  way  in  time,  all  that  Yates  could 
have  made  out  of  tbe  contract  would  have 
been  tbe  profit  on  tbe  work.  It  is  insisted 
that  be  was  not  entitled  to  both  the  profit  on 
the  work  and  tbe  value  of  the  time  lost  while 
he  WKS  waiting  for  tbe  piles.  In  Blood  v. 
Herring,  61  S.  W.  273,  22  Ky.  Law  Rep. 
1725,  the  plaintiff  sued  for  damages  for  be- 
ing deprived  of  bis  contract  to  saw  a  large 
quantity  of  lumber,  alleging  that  he  would 
have  realized  a  large  profit  therefrom,  and 
also  alleging  that  his  teams  and  mules  re- 
mained Idle  by  reason  of  bis  not  being  able  to 
do  tbe  sawing.  He  sought  Judgment  both  for 
tbe  profit  be  would  have  made  on  tbe  sawing 
and  damages  for  bis  teams  and  mules  being 
idle.  The  court  held  that  tbe  latter  claim 
could  not  be  considered;  and  all  that  could 
be  recovered  was  tbe  reasonable  profit  on  the 
contract  That  is  not  this  case.  Here  Yates 
did  a  part  of  the  work,  and  then  quit  If  he 
was  delayed  in  doing  the  work  he  did,  be 
may  recover  a  reasonable  compensation  for 
any  time  that  he  necessarily  lost  or  any  ex- 
penses be  had  necessarily  incurred  by  reason 
of  the  failure  of  the  defendant  to  furnish 
bim  tbe  material  on  tbe  right  of  way  as  spe- 
cified in  the  contract.  And,  If  he  was  pre- 
vented from  performing  tbe  remainder  of 
the  contract  by  the  failure  of  tbe  defendants 
to  furnish  him  tbe  material  as  required  by 
the  contract,  he  may  recover  on  so  much  of 
the  work  as  be  did  not  perform,  the  profit 
which  he  thus  lost,  the  measure  of  recovery 
being  the  difference  between  the  reasonable 
cost  of  doing  tbe  work  and  the  contract  price. 
The  proof  shows  that  Yates  put  in  tbe  piles 
east  of  Green  river,  but  that  he  put  in  none 
on  that  part  of  the  railroad  which  was  west 


I  of  Green  river.  He  was  delayed  in  doing  th< 
work  east  of  Green  river  by  tbe  piles  no 
being  furnished  in  time,  and  for  tbe  delai 
thus  cansed  be  was  permitted  to  recorei 
under  instructions  1  and  3.  He  waa  prevent 
ed  from  doing  any  of  the  woi^  west  of  Greei 
river,  and  for  bis  loss  of  profits  on  this  wort 
be  was  allowed  to  recover  und^  ln8traction< 
2  and  4.  He  was  not  allowed  to  recover  foi 
his  loss  of  time  and  loss  of  profits  on  tl» 
same  work,  but  he  was  allowed  to  recovei 
only  for  bis  loss  of  time  on  tbe  work  he  did 
and  his  loss  of  profits  on  the  work  be  wai 
prevented  from  doing.  Manifestly,  If  hi 
suffered  a  loss  on  the  work  he  did  east  oi 
Green  river  from  the  defendants  failing  b 
furnish  him  the  material  In  time.  Ills  rigb; 
to  recover  for  this  loss  cannot  be  aSTected  bj 
their  subsequent  conduct  preventing  him  Cron 
doing  the  work  west  of  that  river. 

The  court  gave  the  Jury  the  instmctioni 
which  tbe  defendants  asked,  and,  wben  these 
instructions  are  read  in  connection  with  thoet 
above  referred  to,  tbe  whole  law  of  tbe  cast 
was  fairly  presented  to  the  Jury.  Wbile  th« 
evidence  might  well  have  Justified  a  dlfferenl 
verdict,  we  cannot  say  the  verdict  is  sc 
against  tbe  evidence  as  to  warrant  ns  in  di» 
turbing  it 
'  Judgment  affirmed. 

CX)NLBY  et  al.   v.  BREATHITT   COAL, 

IRON  &  LUMBER  CO. 

(Court  of  Appeals  of  Kentucky.    Nov.  18.  1908.] 

1.  BviDENCK   (I   866*)  —  Docui«irrA«T   Evi. 

DENCE — COUMISBIOKEB'B   DEED. 

Where  a  judgment  authorized  a  commis 
Bioner  to  make  a  conveyance,  a  deed  by  tbe  com- 
missioner l>earing  the  court's  approval  wa: 
properly  admitted  in  evidence  without  a  copj 
of  the  order  approving  the  deed. 

[Bid.    Note.— For   other   cases,    see    Evidence 
Cent  Dig.  |  1534;    Dec.  Dig.  |  36a*] 

2.  Vendob  and  Pubchaseb  (J  212*) — Subse- 
QtTENT  Conveyances. 

Where  all  of  a  father's  interest  in  la<-d  in 
controversy  passed  from  him  by  a  commission- 
er's deed,  subsequent  conveyances  of  portions  of 
the  land  by  the  father  to  certain  of  his  soni 
passed  no  title. 

[Bid.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  St  436,  437;    Dec   Dig. 

3.  Advkbsk  PossKssioif  (S  13*)— EuacERTs. 

One  who  had  been  in  adverse  possession 
of  land  under  color  of  title,  claiming  to  own 
the  same  to  a  well-marked  boundary,  for  more 
than  50  years,  had  a  complete  title  to  the  land. 
[Ed.  Note. — For  other  cases,  see  AdveTa«>  Pos- 
session, Cent  Dig.  {§  65-76 ;    Dec  Dig.  {  13.*] 

4.  Public  Lands  (j  151*)- Patents. 

Where  the  commonwealth  in  1872  had  is- 
sued a  patent  for  a  boundary  of  land,  snh$(>- 
quent  patptits  issued  to  others  for  land  within 
such  boundary  were  void. 

riM.  Note.— For  other  cases,  see  Public  T-tads, 
Cent  Dig.  f  431 ;    Dec.  Dig.  |  151.*] 

Appeal  from  Circuit  Court  Knott  County, 
"Not  to  be  officially  reported." 
Action  by  3.  M.  Conley  and  otliers  againist 
tbe  Breathitt  Coal,  Iron  &  Lumber  Companr. 
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Judgment  tor  defendant,  and  plaintiffs  ap- 
peal.   Affirmed. 

James  Goble,  May  ft  May,  and  6.  W. 
Fleenor,  for  appellants.  J.  J.  O.  Bacb  and 
J.  H.  Hazelrlgg,  for  appellee. 

NUNN,  J.  In  the  year  1846  one  Enoch 
Stone  was  In  possession  of  between  4,000 
and  5,000  acres  of  land  on  Quicksand  creek, 
then  in  Breathitt  ooanty,  Ky.,  now  Knott 
county,  claiming  to  a  well-defined  and  marie- 
ed  boundary  extending  to  the  tops  of  the 
ridges  on  each  side  of  the  creek.  In  that 
year  he  conveyed  this  boundary  of  land  to 
John  Conley,  Sr.,  who  took  possession  of 
and  resided  on  it,  dalmlng  it  as  his  own  to 
the  outer  boundary,  until  the  year  1898.  It 
appears  that  between  the  years  1860  and 
1858  Conley  became  doubtful  about  his  title, 
not  being  able  to  find  any  title  to  Stone,  and 
obtained  eight  or  ten  small  patents,  several 
for  200  acres  and  several  for  50  acres  each. 
These  patents  Included  his  dwelling  and  in- 
dosures,  but  be  still  continued  to  claim  to 
the  boundary  called  for  in  his  deed  from 
Stone.  In  the  year  1872  there  was  granted 
unto  one  Stephen  O.  Reid  a  patent  from  the 
commonwealth  for  154,000  acres  of  land, 
lying  and  being  in  what  was  then  Breathitt 
county,  Ky.  In  this  patent  the  following 
words  were  used :  "Tills  survey  contains  25,- 
800  acres  of  patented  and  otherwise  appro- 
priated land,  which  is  deducted  from  the 
calculation."  It  is  agreed  by  all  tlie  par- 
ties to  this  action  that  the  land  In  contro- 
versy, to  wit,  the  John  Conley,  Sr.,  survey,  as 
purchased  from  Stone,  is  situated  within  the 
Stephen  6.  Reid  patent  boundary.  In  the 
year  1886,  wlille  Conley  was  confined  to  his 
bed  with  slclmess,  he  caused  all  his  children, 
ten  in  number,  to  be  assembled  in  his  home, 
and  Willie  lying  on  his  bed  he  took  a  pencil 
and  drew  upon  a  slate  a  division  of  this  sur- 
vey of  land  among  nine  of  his  children,  and 
executed  a  title  bond  to  each  of  them  for 
their  respective  portion.  He  gave  the  txmds 
to  bis  wife,  and  directed  her  to  place  them 
In  a  tin  Ix>x  in  her  trunk.  After  Conley  re- 
covered from  that  sickness,  and  during  that 
year  or  the  next,  he  sold  this  survey  of  land 
to  one  J.  M.  Bail«y  at  the  price  of  $2  per 
acre,  and  executed  to  Bailey  a  bond  for  ti- 
tle upon  the  payment  of  the  purchase  money. 
In  the  year  1888  it  appears  that  John  Con- 
ley's  sons,  to  wit,  J(Am  M.  Conley,  Reuben 
Conley,  and  Robert  Conley,  each  obtained 
patents  from  the  commonwealth  for  200 
acres  of  land,  each  of  which  covered  land 
lying  with  the  survey  sold  by  their  father 
to  Bailey,  and  also  covered  their  father's 
home  and  inclomires.  After  this,  and  about 
the  year  1880,  their  father,  John  Conley, 
Sr.,  sued  Bailey  for  the  purchase  price  which 
be  had  agreed  to  pay  Conley  for  the  land. 
Bailey  made  defense,  stating  that  various 
persons  claimed  considerable  parts  of  the 
survey  which  he  had  bought,  and  that  their 
claims  were  situated  on  the  outside  bound- 


ary of  the  survey.  During  the  pendency  of 
that  action  Bailey  and  Conley  compromised, 
BaUey  agreeing  to  pay  Conley  |o,000,  and 
Conley  was  to  make  htm  a  perfect  title  to 
the  land.  Bailey  then  sold  about  3,700  tim- 
ber trees  from  the  land,  Conley  agreeing  to 
it  upon  the  condition  that  he  was  to  be  paid 
$1  for  each  tree  so  sold  and  delivered.  This 
agreement  was  performed,  and  Bailey  paid 
him  the  balance  of  the  purchase  price  in 
money,  as  was  adjudged  by  the  circuit  court 
in  another  action  brought  by  Conley  against 
BaUey  for  the  purchase  price.  In  this  sec- 
ond action  Bailey  was  contending  that  his 
vendor,  Jolin  Conley,  Sr.,  was  not  able  to 
make  him  a  good  title  to  this  land,  for  the 
reason  tliat  his  three  sons,  above  named, 
had  patented  200  acres  each  of  It.  There 
was  then  filed  in  this  second  action  a  deed 
purporting  to  have  been  executed  and  ac- 
knowledged by  these  boys  and  all  the  chil- 
dren of  John  Conley,  Sr.,  by  which  they  re- 
leased to  their  father  all  interest  and  claims 
they  had  in  the  survey  of  land.  The  court 
then  adjudged  that  Conley's  title  was  per- 
fect, and  directed  the  -  court's  commissioner 
to  execute  to  Bailey  a  deed  to  this  survey  of 
land.  The  commissioner  compiled  with  this 
order,  describing  the  land  as  described  in 
the  deed  from  Enoch  Stone  to  John  Conley, 
Sr.  Within  a  year  or  two  after  this  John 
Conley,  Sr.,  and  one  or  two  of  his  sons, 
were  in  possession  of  the  land,  and  Bailey 
instituted  an  action  in  ejectment  against 
them,  and  obtained  a  Judgment  by  default. 
Then  John  Conley,  Sr.,  with  such  of  his  dill- 
dren  as  resided  with  him,  moved  o£F  of  the 
land  over  on  to  Salt  Uck  creek,  where  he 
resided  until  his  death  in  1905.  In  the 
year  1903  Bailey  sold  and  conveyed  the  land 
to  one  F.  W.  Fletcher,  who  afterwards  sold 
and  conveyed  to  appellee. 

The  record  before  us  contains  the  papers 
in  tliree  actions.  One  of  them  la  the  record 
of  the  action  of  the  Conley  children,  whose 
names  appear  to  the  deed  to  Jolm  Conley, 
Sr.,  releasing  and  conveying  all  their  inter- 
est of  every  kind  they  owned  or  claimed 
in  the  survey  of  land  described,  and  which 
deed  was  filed  in  the  second  action  of  John 
Conley,  Sr.,  against  Ball^  and  which  was 
sought  to  be  canceled  in  an  action  by  the 
children  against  their  fathen  and  Bailey,  for 
the  reason,  as  they  alleged,  their  names 
were  forged  to  it  The  second  action  was 
brought  by  the  children  of  John  Conley,  Sr., 
against  J.  M.  Bailey,  by  which  they  sought 
to  have  set  aside  the  default  Judgment  in 
ejectment,  the  suit  referred  to  in  which 
Bailey  recovered  from  John  Conley,  Sr.,  and 
his  children  the  tract  of  land  in  controversy. 
The  reason  for  setting  aside  the  Judgment, 
as  alleged,  was  because  it  was  obtained  by 
the  fraud  of  Bailey.  The  third  action  is  the 
one  of  appellee  against  one  of  the  children, 
Reuben  Conley,  of  John  Conley,  Sr.,  and  a 
son-in-law  of  his,  Ira  Howard,  and  two  oth- 
ers, Wiley  Howard  and  Jasper  Mann.    That 
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nction  was  brought  in  ejectment,  and  tbe  de- 
fendauts  answered.  Reuben  Conley  claimed 
only  a  small  part  of  tbe  land,  to  wit,  tbe 
boundary  of  bis  patent  dated  In  1888.  Tbe 
otber  defendants  stated  that  they  were  ten- 
ants of  tbe  other  children  of  Ck>nley,  Sr. 
Robert  Conley  and  John  M.  Conley,  Jr.,  filed 
their  petition  in  the  action  and  asked  to  be 
made  a  party  defendant,  and  alleged  that 
they  were  the  owners  of  all  the  boundary  of 
land  conveyed  by  Stone  to  their  father. 
They  claimed  under  a  conreyanee  made  by 
their  father  to  them  of  date  the  25th  day 
of  May,  1903.  Several  courts  passed,  and 
they  filed  an  amended  answer  by  which  they 
!!ct  up  claim  to  a  portion  of  the  Stone  bound- 
ary covered  by  their  patents  of  200  acres 
each  Issued  to  them  by  the  commonwealth 
in  1888.  By  this  amendment  .they  apparently 
abandoned  their  claim  to  the  whole  of  tbe 
land  under  the  deed  from  their  father.  Sev- 
eral more  terms  of  court  elapsed  and  they 
filed  another  amended  answer,  in  which  they 
were  joined  by  seven  other  brothers  and  sis- 
ters, by  which  they  claimed  all  the  boundary 
of  land,  conveyed  by  Stone  to  their  father 
under  the  title  bonds  executed  by  their  fa- 
ther to  tbem  in  tbe  year  1886.  These  bonds 
were  never  recorded.  They  alleged  that 
Bailey  knew  the  fact  that  these  bonds  bad 
been  executed  by  their  fatber  when  he  pur- 
chased the  land.  Appellee  filed  a  reply,  al- 
leging that  the  bonds  were  a  forgery,  and 
that,  if  executed  by  their  father,  they  were 
never  delivered  in  bis  lifetime,  and  denied 
that  Bailey  had  any  knowledge  of  them  at 
the  time  he  purohased  the  land  from  their 
father.  There  was  itiuch  proof  taken  In  the 
three  cases.  The  testimony  taken  In  the  ac- 
tion to  cancel  the  deed  from  the  children  to  , 
their  father  for  the  alleged  reason  that  It 
was  a  forgery,  and  In  tbe  action  to  vacate 
the  default  Judgment  in  the  case  of  J.  M. 
Bailey  against  two  or  three  of  the  children 
and  their  fatber,  was  very  conflicting,  much 
of  it  conducing  to  show  that  the  deed  was 
forged  and  that  the  Judgment  was  obtained 
by  fraud.  But  It  is  unnecessary  for  us  to 
pass  upon  these  questions,  having  arrived  at 
the  conclusion  that  they  do  not  affect  tbe 
real  question  in  the  case. 

As  stated  before,  the  Judgment  of  1898, 
in  the  action  between  Conley  and  Bailey,  ad- 
Judged  that  John  Conley,  Sr.,  had  a  good  title 
to  this  survey  of  land,  and  directed  tbe 
court's  commissioner  to  convey  it  to  J.  M. 
Bailey.  On  the  next  day  after  the  Judgment 
was  rendered,  to  wit,  November  9th,  1898, 
tbe  commissioner,  George  Clark,  presented 
In  open  court  a  deed  executed  by  himself,  as 
commissioner,  to  J.  M.  Bailey  in  accordance 
with  the  Judgment  rendered  on  the  previous 
day.  On  this  deed  the  following  indorsement 
appears:  "Acknowledged  by  George  Clark, 
Commissioner.  Examined  and  approved  In 
open  court,  this  19th  day  of  November,  1808. 
A.  J.  Auxler,  Judge."  By  this  deed  J.  M. 
Bailey  became  possessed  of  all  the  title  John 


Conley,  Sr.,  bad  to  tbe  survey  of  land.  A 
pellants  contend  that  the  lower  court  em 
In  allowing  this  deed  to  be  read  as  evidcoi 
of  title  in  Bailey,  for  tbe  reason  that  no'  c<>j 
of  the  order  of  court  approving  the  deed  w. 
presented  as  evidence.  Under  the  author! 
of  tbe  case  of  Helton  v.  Belcher,  114  Ky.  1' 
70  a  W.  295,  this  was  not  required.  In  th; 
case  the  court  said:  "But  when,  under  tl 
statute,  the  approval  of  the  court  is  indorst 
on  tbe  deed,  this  evidences  the  authority  < 
the  commissioner  to  make  it.  There  is  a  pr 
sumption  in  favor  of  the  regularity  of  jutl 
cial  proceedings,  and  the  deed  so  indorsed 
therefore  .prima  facie  regular.  Tbe  proda 
tion  of  the  Judgment  would  show  nothii 
more  than  the  indorsement  of  the  court's  a 
proval  on  the  deed  shows.  This  indotv 
ment  entitles  the  deed  to  be  recorded,  and 
copy  of  this  record  is  prima  fade  evidem 
tmder  tbe  statute."  In  this  case  there 
filed  as  evidence  a  copy  of  the  Judgment  ai 
thorizing  and  directing  tbe  commissioner  i 
make  the  conveyance  and  the  deed  to  Baiit 
with  tbe  approval  and  Indorsement  tber«\ 
made  by  the  Judge  of  the  court  Tberefoi 
the  court  properly  allowed  it  to  lie  read  t 
evidence. 

John  M.  0<Miley,  Jr.,  and  Reuben  Conl« 
obtained  no  Interest  In  this  land  by  re.i»' 
of  the  conveyances  from  their  father  to  the 
of  date  1903,  for  the  reason  that  whateT( 
Interest  their  father  had  in  tbe  land  pas.«« 
from  him  at  the  date  of  the  commissioner 
deed,  to  wit,  November  19, 1898,  and  thereft-i 
be  bad  no  title  to  pass  to  his  sons,  Reubt 
and  John.  We  are  of  the  opinion,  also,  th; 
at  the  date  of  the  commissioner's  deed  Job 
Conley,  Sr.,  bad  a  good  title  to  this  land ;  f( 
he  had  been  in  possession  of  it  claiming 
as  his  own  to  a  well-marked  and  define 
boundary,  under  the  Stone  deed  from  tl 
year  1846,  for  a  period  of  more  than  r 
years.  The  patents  of  200  acres  each,  oc 
issued  to  John  Conley.  Jr.,  one  to  Reub« 
Conley  and  one  to  E.  L.  Conley  in  the  yea 
1888,  are  void,  for  the  reason  that  Vbe  con 
mouwenlth  had  prior  to  that  date,  to  wit  i 
1872,  issued  a  patent  to  Reid  covering  evei 
foot  of  the  land  tbeir  patents  contained. 

With  reference  to  tbe  claims  of  the  chi 
dren  of  John  Conley,  Sr.,  under  the  booil 
for  title  executed  by  John  Conley,  Sr.,  n 
feel  that  it  is  unnecessary  to  consider  tt 
evidence  in  detail.  It  is  sufficient  to  sa; 
after  a  careful  examination  of  the  evidonc 
that  we  are  of  the  opinion  that  the  tjomi 
were  never  delivered  In  the  lifetime  of  Job 
Conley,  Sr.,  to  his  children;  and.  If  deliv«>i 
ed,  they  were  never  recorded,  and  the  ev 
dence  Is  equiponderant  upon  the  question  a 
to  whether  Bailey  liad  actual  notice  of  tb 
existence  of  the  bonds  when  he  purchas>^ 
the  land  from  Conley.  E.  L.  Conley.  one  o 
tbe  children,  testified  that  Bailey  did  knot 
of  them,  and  Bailey  swears  that  he  did  n<v 
We  are  therefore  of  tbe  opinion  that  tin 
claims  of  tbe  children  under  these  title  boniii 
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cannot  affect  the  title  of  Bailey,  his  vendee, 
or  the  appellee,  Breathitt  Coal,  Iron  &  Lum- 
ber Company. 

Appellants  also  plead  the  champerty  stat- 
ute, claiming  that  the  defendants  to  tbe 
Breathitt  Coal,  Iron  &  Lumtter  Company's 
action  were  in  possession  of  the  land  claim- 
ing it  adversely  when  Bailey  sold  It  to 
Fletcher,  and  also  when  Fletcher  sold  it  to 
appellee.  The  proof  upon  this  question  is 
also  conflicting.  The  preponderance  of  it, 
however,  shows  that  the  Howards  and  Mann 
we?e  each  on  tbe  land  as  tenants  of  BaUey, 
tliat  Reuben  Conley  left  the  land  about  tbe 
time  bis  father  did,  and  returned  to  it  about 
the  time,  or  Just  after  appellee  instituted 
this  action. 

For  these  reasons,  the  judgment  of  the 
lower  court  is  alfirmed. 


SCHWEIRMAN  v.  TOWN  OF  HIGHLAND 

PARK  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  19,  1908.) 

1.  Evidence  (§  12*)— Judicial  Notice— Pop- 
m-ATioN  OF  Towns. 

Under  Const.  |  156,  providing  that  towns 
witli  a  population  of  lass  than  1,000  shall  be 
assigned  to  the  sixth  class,  tiie  court  will  take 
judicial  notice  that  tbe  population  of  a  town  of 
that  class  does  not  exceed  1,000. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  f  17 ;   Dec.  Dig.  i  12.*] 

2.  INTOXIOATINO     LiQUOBS     (g    09*)— LICENSES 

—DiBCBETioN— Statutes. 

Ky.  St.  1903,  t  3704,  provides  that,  in  any 
town  of  the  sixth  class  having  voted  for  the 
sale  of  liquor,  the  board  of  trustees  shall  have 
DO  right  to  refuse  licenses  until  another  elec- 
tion is  held  and  a  vote  returned  against  such 
sale.  Held,  that  the  board  of  trustees  of  a  town 
of  the  sixth  class,  which  had  voted  to  permit 
the  sale  of  liquor,  still  had  discretion  as  to  tbe 
number  of  licenses  to  be  granted,  and,  having 
already  granted  four  licenses,  properly  refused 
to  grant  a  fifth  application,  though  there  was 
.  no  objection  against  the  applicant  or  bis  pro- 
posed place  of  business. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  73;   Dec.  Dig.  §  69.*] 

3.  Intoxicating  Liquobs  (J  69*)— Natuee  of 
License. 

A  liquor  license  is  not  a  right  or  privilege 
that  any  citizen  may  demand,  but  is  in  the  na- 
ture of  a  favor  that  may  or  may  not  be  granted 
according  to  tbe  discretion  of  those  in  authority. 
[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  73;    Dec  Dig.  §  09.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"To  be  officially  reported." 

Mandamus  by  J.  F.  Schweirman  against 
tbe  board  of  trustees  of  the  town  of  Highland 
Park  and  others.  From  an  order  dismissing 
tbe  writ,  petitioner  appeals.    Affirmed. 

Arthur  B.  Besslnger  and  Wm.  Perry,  for 
.nppellant.  A.  W.  Dorsey,  W.  T.  McNally,  and 
T.  A.  McDonald,  for  appellees. 

CARROLL,  J.  The  appellant  Schweirman 
sought  in  this  proceeding  to  compel  by  man- 


damus tbe  board  of  trustees  of  Highland 
Park,  a  town  of  the  sixth  class,  to  grant 
him  a  license  to  sell  by  retail  intoxicating 
liquors.  The  judge  before  whom  the  ap- 
plication was  made  refused  to  grant  the  re- 
lief sought,  and  as  a  result  this  appeal  was 
prosecuted.  In  September,  1906,  the  town 
of  Highland  Park,  at  an  election  held  for  tbe 
purpose  of  ascertaining  tbe  sense  of  the  peo- 
ple as  to  whether  or  not  they  wished  spirit- 
uous, vinous,  and  malt  liquors  sold,  voted  in 
favor  of  the  sale.  Ky.  St.  1903,  §  3704,  subd. 
4,  provides  in  part  that: 

"No  licenses  for  any  business  or  to  any 
person  shall  be  gfanted  for  a  longer  time 
than  one  year,  and  the  granting  of  licenses 
shall  be  under  tbe  exclusive  control  of  tbe 
board  of  trustees  who  may  refuse  to  grant 
licenses  in  its  discretion,  provided:  that  In 
any  town  of  the  sixth  class  in  which  the 
question  as  to  whether  or  not  spirituous, 
vinous  and  malt  liquors  might  or  should  l>e 
sold  has  been  since  September  .first,  one  thou- 
sand, eight  hundred  and  ninety  two,  or  shall 
hereafter  be  submitted  to  tbe  voters  thereof, 
and  a  majority  of  the  votes  cast  thereat  were 
or  shall  be  in  favor  of  the  sale  of  such  liq- 
uors therein,  then  the  said  board  of  trustees 
of  such  town  shall  have  no  right,  power, 
privilege  or-  discretion  to  refuse  to  grant  li- 
censes to  sell  such  liquors  therein  until  an- 
other election  is  held  therein  as  provided  by 
general  laws  and  a  majority  of  tbe  voters 
in  said  town  have  voted  against  the  sale  of 
such  liquors." 

It  is  the  contention  of  appellant  that  under 
this  statute  tbe  t)oard  of  trustees  have  no  dis- 
cretion to  exercise  in  tbe  matter  of  whether 
or  not  licenses  shall  l>e  granted  If  the  ap- 
plication is  made  in  the  proper  way,  the  ap- 
plicant a  person  of  good  moral  cliaracter, 
and  the  place  at  which  he  desires  to  es- 
tablish bis  business  Is  suitable  for  the  pur- 
pose, but  must  grant  the  license 

Tbe  argument  for  appellee  is  tliat,  al- 
though the  applicant  may  be  a  person  of  good 
moral  cliaracter,  and  his  application  be  pre- 
sented at  the  proper  time  and  place,  and 
there  be  no  substantial  objection  to  the  lo- 
cality in  which  it  is  proposed  to  carry  on  the 
business,  yet  the  board  of  trustees  for  other 
reasons,  in  tbe  exercise  of  a  reasonable  dis- 
cretion, may  refuse  to  grant  a  license.  For 
the  purposes  of  what  we  desire  to  say.  It  pay 
be  conceded  that  the  record  shows  that  tbe 
applicant  possessed  the  necessary  qualifica- 
tions to  entitle  him  to  a  license,  that  he  ap- 
plied for  the  license  in  the  manner  provided 
by  law,  and  that  the  place  where  be  desired 
to  carry  on  and  conduct  his  business  was  not 
objectionable.  So  that  it  narrows  down  to 
tbe  question  whether  or  not,  in  a  state  of 
case  like  this,  the  l>oard  of  trustees  have  any 
discretion. 

At  the  time  the  application  for  license  was 
made  there  were  four  saloons  in  the  town 
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at  which  Intoxicating  liquors  were  sold  by 
retail.  The  record  does  not  disclose  the 
population  of  the  place,  but  in  view  of  the 
fact  that  it  is  a  sixth-class  town  we  may  take 
Judicial  notice  of  the  fact  that  the  popula- 
tion does  not  exceed  1,000.  The  C!onstltution, 
i  156,  provides  that  towns  with  a  population 
of  less  than  1,000  shall  be  assigned  to  the 
sixth  class,  and  towns  with  a  population  of 
1,000  or  more,  and  less  than  3,000,  to  the 
fifth  class.  But,  If  the  board  of  trustees 
hare  no  discretion  at  all  In  the  matter,  the 
number  of  existing  saloons  would  not  give 
them  the  right  to  deny  a  license  to  any  per- 
son or  persons  possessing  the  necessary  qual- 
iflcatlons  who  made  application  in  the  proper 
manner  to  sell  at  a  suitable  place.  We  do 
not,  however,  think  that  it  was  intended  by 
the  statute  to  limit  the  right  of  the  board  of 
trustees  to  refuse  licenses  only  to  such  per- 
sons as  do  not  possess  the  necessary  personal 
qualifications,  or  who  do  not  apply  in  the 
regular  way,  pr  who  desire  to  set  up  in 
business  at  a  place  to  which  substantial  ob- 
jection might  be  made.  The  board,  on  the 
one  hand,  is  not  authorized,  under  the  stat- 
ute, to  arbitrarily  or  capriciously  refuse  to 
grant  a  license,  nor,  on  the  other  hand,  Is  it 
deprived  of  all  discretion.  The  trustees  have 
not  the  power  of  prohibition,  but.  In  our 
opinion,  have  the  right  to  decide  how  many 
saloons  are  required  for  the  convenience  and 
needs  of  the  town,  whose  people  have  said 
they  wanted  them.' 

In  BUey  v.  Rowe,  112  Ky.  817,  66  S.  W.  999, 
the  court  had  under  consideration  a  case 
similar  to  this,  and  In  the  course  of  the  opin- 
ion it  was  said:  "The  language,  'then  the 
said  board  of  trustees  of  said  town  shall 
have  no  right,  power,  privilege  or  discretion 
to  refuse  to  grant  licenses  to  sell  such  liq- 
uors therein  imtll  another  election  is  held,' 
does  not  aptly  convey  the  idea  that  the  trus- 
tees are  to  have  no  discretion  as  to  wliat  ap- 
plicant shall  be  licensed.  The  terms  used 
simply  deny  them  power  to  refuse  to  grant 
licenses.  •  *  •  It  has  long  been  the  set- 
tled legislative  policy  in  the  state  to  regulate 
the  sale  of  spirituous  liquors  and  to  grant 
licenses  only  to  persons  of  good  moral  char- 
acter, at  such  places  as  were  reasonably 
suitable,  in  such  numbers  as  the  public  serv- 
ice probably  required.  Experience  has 
shown  that  the  selling  of  whisliy  by  persons 
of  bad  character  is  especially  injurious  to 
the  community,  and  most  likely  to  bring 
about  fraud  and  imposition  on  those  who 
drink.  It  has  also  been  shown  by  experience 
that  the  multiplication  of  saloons  beyond  the 
demands  of  the  community  also  leads  to  bad 
results.  •  •  •  The  vote  in  favor  of  the 
sale  does  not  have  the  effect  to  invest  in  ev- 
ery party  the  right  to  open  and  run  a  saloon 
who  will  pay  the  license  fee,  regardless  of  his 
fitness,  or  the  Judgment  of  the  trustees  as  to 
the  necessity  of  the  saloon  or  the  wishes  of 
the  neighborhood.  The  vote  only  settles  the 
question  that  they  must  issue  licenses.    They 


have  no  discretion  to  refuse  to  grant  llcensp: 
— that  is,  to  license  nobody.  But  neither  th* 
language  used,  nor  the  context,  requires  tk< 
construction  that  they  were  to  licenae  all  ap 
plicants  without  regard  to  their  ctiar»cter 
the.  needs  of  the  community,  or  the  wishe! 
of  the  neighborhood  in  which  the  saloon  was 
to  be  located." 

The  principles  announced  in  this  case 
were  reaffirmed  in  George  v.  Winchester,  llf 
Ky.  428,  80  S.  W.  1158;  Conlee  v.  Clay  Caty, 
102  S.  W.  862,  31  Ky.  Law  Rep.  533. 

The  board  of  trustees  In  these  towns  are 
elected  by  the  people  for  the  purpose  ol 
managing  and  controlling  the  alEalrs  of  tht 
town  within  statutory  limits.  It  is  to  t>e  pre- 
sumed that  they  will  perform  falthfolly 
their  duties  by  carrying  out  the  reasonable 
will  and  wish  of  the  people  in  respect  to 
municipal  affairs.  It  was  not  Intended  b; 
the  statute  to  take  from  these  boards  the 
exercise  of  all  discretion,  and  to  compel 
them,  although  it  might  be  manifestly  det- 
rimental to  the  growth  and  prosperity  o( 
the  town,  hurtful  to  its  morals,  and  injuri- 
ous to  its  business,  to  issue  licenses  to  every 
applicant  who  possesses  the  statutory  qnali- 
flcations  and  complied  with  the  other  requi- 
sites. But,  as  well  said  in  Riley  t.  Bowe, 
supra,  the  object  of  the  statute  was  to  deny 
these  boards  the  right  to  refuse  to  grant 
licenses  to  any  person,  thereby  defeating  the 
will  of  the  people  after  they  had  declared 
in  favor  of  the  sale  of  liquor  at  an  election 
held  for  that  purpose.  Of  course,  It  Is  dif- 
ficult to  say  how  many  saloons  shall  do  busi- 
ness in  a  town,  or  what  number  of  Ucoiiks 
the  tward  may  be  compelled  to  grant,  or  at 
what  point  the  mandatory  requirements  of 
the  statute  shall  be  satisfied,  so  that  each 
case  must  be  adjudged  by  the  facts  and 
circumstances  applicable  to  It  Bat  mani- 
festly there  is  a  point  In  respect  to  num- 
bers alone  beyond  which  the  statute  does 
not  enjoin  upon  the  tmstees  the  Imperative 
duty  of  Issntaig  licenses.  There  is  a  place 
at  which  In  this  particular  their  discretion 
begins,  and  this  discretion  the  courts  will 
not  Interfere  with  or  seek  to  control  unle^ 
it  is  clearly  abused.  Although  the  board  In 
cases  like  this  cannot  refuse  to  grant  any 
licenses,  we  hold  that  they  may  exntdse  a 
reasonable  discretion  in  determining  how 
many  saloons  are  necessary  to  afford  tiie 
citizens  of  the  town  the  privilege  they  ob- 
tained by  voting  in  favor  of  the  sale  of  liq- 
uor. It  is  also  well  to  keep  in  mind  tliat  it 
Is  the  interest  of  the  town  and  Its  people, 
and  not  the  interest  of  the  applicant  or  the 
particular  citizen,  not  only  in  respect  to 
liquor  licenses  but  concerning  monlcipal  af- 
fairs generally,  that  the  board  of  tmstees 
is  charged  with  the  duty  of  looking  after. 
When  the  people  in  Highland  Park  voted  In 
favor  of  the  sale  of  whisky,  they  simply 
meant  to  assert  that  they  were  in  favor  of 
licensed  saloons  and  the  sale  of  liquor 
thereat;    not  that  th^  wished  to  fix  the 
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cumber  of  saloons  or  designate  the  persons 
who  should  obtain  licenses.  Nor  does  the 
■statute  undertake  to  declare  how  many  per- 
sona shall  be  licensed,  bnt  only  that  licenses 
must  be  granted  to  some  person.  If  the 
board  of  trustees  of  a  little  town  in  which 
there  are  foar  licensed  saloons  have  no  dls- 
•cretion  to  refaae  licenses  to  other  appli- 
cants, then  every  person  possessing  the  prop- 
er qualifications  who  is  willing  to  pay  the 
license  fee  must  upon  proper  application  be 
.'granted  a  license,  without  regard  to  the  con- 
venience, necessltleB,  or  demands  of  the  peo- 
ple, and  although  the  number  might  greatly 
exceed  the  needs  of  the  community  and  be  a 
positive  disadvantage  to  all  persons  engaged 
in  the  business,  to  say  nothing  of  the  In- 
habitants generally,  or  some  applicant  must 
be  discriminated  against  Along  this  line  the 
argument  is  made  that  if  the  trustees  have 
the  authority  to  limit  the  number  of  licens- 
es, and  the  persons  to  whom  they  may  be 
granted.  It  will  result  in  favoritism — that 
licenses  wQl  only  be  granted  to  those  who 
liave  the  ear  of  the  board.  This  may  in 
some  Instances  be  true,  but  we  know  of  no 
scheme  that  has  ever  been  devised  that 
will  prevent  this  sort  of  inequality.  In  every 
■case  In  which  boards  or  bodies  of  men  are 
vested  with  the  discretion  to  appoint  per- 
sons to  office  or  place  or  give  them  privi- 
leges not  enjoyed  by  the  body  of  the  people, 
there  is  an  occasional  abuse  of  discretion, 

'  but  this  is  not  an  argument  against  the  pow- 
-er.  It  is  merely  a  manifestation  of  one  of 
the  infirmities  of  government  that  cannot 
%e  remedied  or  cured.  If  there  are  a  num- 
ber of  applicants  for  a  place  or  privilege, 
and  all  cannot  be  satisfied,  one  or  more  of 
them  In  the  very  necessity  of  things  must  be 
refused;  and  this,  everything  else  being 
■equal,  amounts  to  discrimination.  And  bo 
In  the  granting  of  liquor  licenses,  except 
that  in  respect  of  these,  the  discrimination 
■cannot  be  so  pronounce<\  as  in  other  cases, 
because  such  a  license  is  not  a  privilege  or 
right  that  any  citizen  may  demand  or  have 
for  the  asking.  It  is  rather  in  the  nature 
of  a  favor  that  may  or  may  not  be  granted 
by  those  in  authority.  There  is  no  disagree- 
ment among  the  authorities  on-  this  point 
Hence  we  have  little  diflSculty  in  reach- 
ing the  .conclusion  that  the  argument  In  re- 
spect to  discrimination  and  favoritism  that 
might  be  urged  with  great  force  as  to  other 
harmless  employments  or  pursuits,  Is  weak- 
ened when  It  is  attempted  to  be  extended  to 
a  business  that  has  always  been  the  subject 
of  police  regulation  and  is  generally  re- 
garded as  a  tolerable  evil.  This  idea  Is 
well  illustrated  by  the  fact  that  It  is  al- 
ways competent  to  Inquire  Into  the  character 
of  the  applicant  for  license  to  retail  liquor, 
and   to  refuse   license   if   his   reputation   Is 

.immoral  or  objectionable.  And  so  in  re- 
spect to  the  locality  at  which  it  is  proposed 


to  conduct  the  business.  Here,  a  reasonable 
discretion  may  be  exercised  and  license  re- 
fused if  it  would  not  be  proper  to  have  a 
saloon  at  the  proposed  place.  There  are 
localities  in  every  town  In  which  It  would 
be  offensive  to  the  common  sense  of  all 
good  people  to  have  saloons,  as,  for  Instance, 
near  by  or  adjacent  to  schools  or  churches 
or  In  residence  neighborhoods;  and  boards 
in  the  exercise  of  a  discretion  may  refuse 
to  license  a  grogshop  next  door  to  a  school- 
house.  In  tTODt  of  a  church,  or  in  the  center 
of  a  street  set  apart  for  residential  purposes. 
Following  out  this  theory,  we  see  no  reason 
why  this  discretion  may  not  be  extended  to 
numbers  as  well  as  to  persons  and  localities. 
When  It  is  agreed  upon  all  hands  that  the 
business  of  retailing  liquor  is  of  such  a  na- 
ture as  to  authorize  license  boards  to  exer- 
cise discretion  as  to  persons  and  places,  it 
would  seem  logically  to  follow  that  they 
should  also  have  some  discretion  as  to  num- 
bers. If  it  is  needful  to  the  welfare  of  the 
community  to  place  the  traffic  In  the  hands 
of  proper  persons  located  at  suitable  places, 
why  is  it  not  equally  essential  that  some 
control  should  be  exercised  as  to  the  num- 
ber of  persons  who  may  be  granted  the  privi- 
lege? If  discrimination  can  be  lawfully  ex- 
ercised in  selecting  persons  and  localities, 
why  may  not  there  be  a  reasonable  discre- 
tion, although  it  involves  discrimination,  as 
to  the  number  of  saloons.  The  retail  liq- 
uor business  has  always  been  placed  In  a 
class  by  Itself,  and  dealt  with  by  special 
laws;  so  that  the  reasons  that  might  deny 
the  boards  the  right  to  discriminate  between 
persons  applying  for  licenses  to  engage  in 
any  other  legitimate  occupation  and  pur- 
suit regulated  and  controlled  by  general  laws 
have  little  or  no  application  to  this  business. 
Although,  recognized  legitimate  and  under 
the  protection  of  the  law,  it  stands  apart 
from  other  lawful  occupations,  and  must  be 
treated  in  a  class  by  itself. 

We  are  unwilling  to  hold  that  the  action 
of  the  board  of  trustees  in  the  case  before 
us  was  arbitrary  or  capricious,  or  that  it 
was  beyond  their  authority.  On  the  con- 
trary, we  should  say  that  they  acted  well 
within  the  limits  of  a  reasonable  discre- 
tion in  refusing  under  the  circumstances  to 
grant  appellant  a  license,  and  the  Judgment 
of  the  lower  court  Is  affirmed. 


ROGERS  V.  SLATON: 

(Court  of  Appeals  of  Kentucky.    Nov.  17, 1908 ) 

1.  District  and  PBosEcuTiNa  Attobnets  ({ 
B*)— Compensation. 

A  county  attorney  is  not  entitled  to  com- 
pensation, in  addition  to  his  salary,  for  serv- 
ices in  the  state  courts,  in  suits  to  collect  taxes 
due  the  county,  but  he  should  be  credited  •with 
such  sums  as  he  actually  pays  to  associate  coun- 
sel, and  such  further  sums  as  were  expended  by 
him   in    looking   after   the    tax   collections    in 


*f3T  other  CEUiea  aee  lame  topic  and  (ectlon  NUMBER  In  Dec.  &  Am.  Digs,  1907  to  date,  A  Reporter  Indexea 


Digitized  by 


boogie 


510 


113  SOUTHWESTERN  RBPOBTER. 


(Si 


courts  in  counties  other  than  his  own,  and  for 
his  personal  8er\'iceB  in  suits  in  the  federal 
courts. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent.  Dig.  if  18-25; 
Dec.  Dig.  1  5.*] 

2.  DiSTBICT   AND    PbOBECDTINO    ATTORITKYB    (J 

5*) — Compensation. 

The  fiscal  court  made  an  order  authoriz- 
ing the  county  attorney  to  institute  proceedings 
to  collect  back  taxes  on  property  not  listed  or 
assessed  for  taxation,  and  directed  that  he  be 
allowed  a  sum  equal  to  2o  per  cent,  of  the 
amount  he  collected.  The  county  attorney  was 
in  the  receipt  of  a  salary  of  $500  a  year,  and 
continued  to  receive  this  amount  during  the 
term  of  bis  office,  and  for  a  subsequent  term  to 
which  he  was  elected.  Held,  that  by  this  order 
the  court  attempted  to  increase  the  compensa- 
tion of  the  county  attorney  who  was  then  in  of- 
fice, and  did  not  attempt  to  fix  the  annual  com- 
pensation of  the  county  attorney  who  should 
thereafter  he  elected. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent.  Dig.  §|  18-25; 
Dec.  Dig.  I  5.*] 

3.  District  and  Pbo»ecctino  Attobnbtb  (§ 
6*)— Compensation. 

Where  the  fiscal  court  by  an  invalid  or- 
der attempts  to  allow  the  county  attorney  a 
percentage  of  all  back  taxes  collected,  that  the 
attorney  accepted  from  the  fiscal  court  a  sum 
less  than  that  to  which,  under  the  contract,  he 
was  entitled  constitutes  no  defense  in  an  action 
to  recover  the  amount  paid  him- 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attomejrs,  Cent.  Dig.  |§  18-25: 
Dec.  Dig.  f  5.*] 

Appeal  from  Circuit  Court,  Muhlenberg 
County. 

"To  be  ofiSclally  reported." 

Action  by  T.  J.  Slaton  against  J.  L.  Rogers. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Thos.  W.  Thomas,  Lewis  Nuckols,  and  T.  L. 
Edelen,  for  appellant.  Willis  &  Meredith 
and  Hazelrlgg,  Chenault  '&  Hazelrlgg,  for  ap- 
pellee. 

LASSINO,  J.  J.  L.  Rogers  was  the  county 
attorney  of  Muhlenberg  county.  On  October 
10,  1900,  the  fiscal  court  of  said  county  made 
the  following  order:  "Ordered  that  county 
attorney,  J.  L.  Rogers,  be  and  he  is  hereby 
authorized  to  Institute  any  legal  proceedings 
he  may  .deem  proper  to  collect  back  taxes 
upon  property  not  heretofore  listed,  certified 
or  assessed  for  taxation,  and  that  he  be  al- 
lowed a  sum  equal  to  25  per  cent,  of  the 
amount  he  may  cause  to  be  collected  for  the 
county  by  any  motion,  suit,  proceeding  or 
otherwise,  heretofore  or  hereafter  begun." 
Under  this  authority  he  collected  a  large  sum 
of  money  for  the  county,  and  for  said  serv- 
ices under  his  contract  he  was  paid  the  sum 
of  $4,801.22.  Thereafter  appellee,  T.  J.  Sla- 
ton, a  taxpayer,  suing  in  bis  own  behalf  and 
In  behalf  of  all  other  taxpayers  of  the  county, 
filed  suit  against  said  county  attorney  and 
the  members  of  the  fiscal  court.  In  which  he 
recited  the  fact  that  at  the  time  this  contract 
was  entered  into  the  said  Rogers  was  the 
regularly  elected  and  qualified  county  attor- 


ney for  Muhlenberg  county,  and  that  dnrini 
each  year  that  he  held  the  office  he  was  pal' 
an  annual  salary  out  of  the  general  expeos 
fund  of  said  county,  and  that  the  annual  sal 
ary  so  paid  to  him  was  a  reasonable  salat; 
for  the  services  which  he  rendered,  ttiat  h 
had  no  right  to  receive  the  additional  con 
pensatlon,  and  that  the  orders  making  tb 
employment  and  paying  for  same  were  illega 
and  void.  He  prayed  judgment  against  th 
county  attorney  for  the  amount  which  he  hai 
received  under  said  orders,  with  interest  froi 
the  date  of  its  payment.  The  defendant,  Um 
era,  demurred  to  the  petition  and,  pendiu 
the  demurrer,  filed  an  answer  In  three  para 
graphs.  In  the  first  paragraph  he  pleade' 
that  the  annual  salary  of  $500  which  be  n 
celved  was  Intended  to  be  his  compraaatiffi 
for  the  discharge  of  the  ordinary  duties  pei 
talning  to  his  office  as  county  attorney,  an 
was  not  intended  to  be  a  general  compenM 
tlon  for  the  performance  of  tlie  services  ma 
tioned  in  the  petition.  That,  taking  thes 
services  into  consideration,  the  annual  con 
pensatlon  was  not  at  all  adequate  or  reasoi 
able.  That  at  the  time  the  contract  wa 
made  with  the  county  it  was  tuderatood  t 
would  associate  other  counsel  with  him  In  hi 
effort  to  collect  these  taxes,  and  it  was  agree 
between  himself  and  the  fiscal  conrt  that  V 
O.  Davis  should  be  such  counsel,  bnt  by  mi! 
take  and  oversight  on  the  part  of  the  drafti 
man  this  part  of  the  understanding  an 
agreement  of  the  fiscal  court  was  omitte 
from  the  order.  That  later,  however,  th 
orders  of  the  fiscal  court  in  dealing  with  thi 
matter  recognized  that  said  Davis  had  bee 
so  ■  employed, '  and  was  assisting  the  count 
attorney  In  his  efforts  to  collect  this  tax 
that  the  services  were  reasonably  worth  mm- 
more  than  the  price  which  the  flacal  com 
paid  to  himself  and  Davis ;  that  a  large  pai 
of  the  money  received  by  him  was  paid  t 
Mr.  Davis  for  his  services;  tbht  in  additio 
to  this  he  was  coiypelled  to  and  did  exjien 
large  sums  of  money  in  going  to  courts,  stat 
and  federal,  in  other  counties,  in  his  effon 
to  collect  the  tax  referred  to  in  the  orde: 
under  which  he  was  acting.  He  denied  ths 
the  orders  were  void,  or  that  any  money  ha 
been  wrongfully  paid  to  him.  In  the  secon 
paragraph  he  recited  that  he  had  collecte 
for  the  county  $24,405,  and  that  under  it 
contract  he  should  have  received  ^.601 JI 
but  that  by  agreement  between  himself  an 
associate  counsel  and  the  fiscal  court  thf 
had  accepted  the  sum  of  $4,801.22  in  sati 
faction  of  their  claim  for  services,  and  ^ 
pleaded  this  settlement  in  bar  to  plaintiff 
right  to  recover.  In  the  third  paragraph  h 
pleaded  that  on  October  10,  1900,  when  tt 
contract  was  entered  Into,  he  had  not  be? 
elected  to  office  for  the  second  term,  and.  a 
the  contract  for  the  contingent  compensario 
was  made  prior  to  his  election  for  the  secr'in 
term  In  1902,  that  therefore  he  entered  up*' 
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his  second  term  of  office  In  1902  with  this 
contingent  contract  in  full  force  and  effect, 
that  a  large  part  of  tbe  Bervlces  rendered 
in  Ills  efforts  to  collect  this  money  were  ren- 
dered during  the  second  term  of  office,  and 
that  the  entire  amount  collected,  for  the  coun- 
ty was  actually  collected  during  that  term, 
and  the  amount  paid  to  him  was  paid  during 
that  term.  To  this  answer  a  general  demur- 
rer was  ffled.  The  case  was  submitted  upon 
tbe  demurrers  to  the  petition  and  the  an- 
swer, and  the  demurrer  to  the  petition  was 
overruled  and  sustained  as  to  the  answer. 
The  defendant,  the  county  attorney,  having 
declined  to  plead  further,  Judgment  was  en- 
tered against  blm  for  the  full  amount  of  the 
claim  sued  for,  and  he  appeals. 

Questions  similar  to  these  have  recently 
been  before  the  court  in  the  cases  of  Ter- 
rell V.  Trimble  County,  108  S.  W.  848,  33  Ky. 
Law  Rep.  364,  and  Spalding  v.  Thorubury, 
108  S.  W.  906,  33  Ky.  Law  Rep.  362.  In 
these  cases,  after  full  consideration,  it  was 
held  that  the  county  attorney  was  entitled  to 
no  extra  compensation  whatever  for  services 
which  he  rendered  in  person  In  the  state 
courts,  in  his  efforts  to  collect  taxes  due  the 
county,  as  this  was  clearly  a  part  of  .his  of- 
ficial duty,  but  that  he  should  be  credited 
with  such  sum  as  he  actually  paid  to  as- 
sociate counsel,  and  such  further  sums  as 
were  expended  by  him  in  looking  after  the 
collection  of  this  tax  In  courts  in  counties 
other  than  his  own.  He  is  also  entitled  to 
pay  for  bis  personal  services  in  looking  after 
litigation  in  the  federal  courts.  The  first 
paragraph  of  the  answer,  therefore,  present- 
ed a  defense  to  at  least  a  part  of  plantlff's 
claim,  and  the  county  attorney  should  have 
been  permitted  to  show  what  sums  be  paid 
to  Davis,  his  associate  counsel,  and  what  ex- 
penses he  Incurred  In  attending  courts  in 
counties  other  than  bis  own  in  his  efforts  to 
collect  this  tax.  No  defense  is  presented  In 
either  the  second  or  third  paragraph  of  the 
answer. 

On  October  10th,  when  the  contract  under 
which  this  special  service  was  rendered,  was 
entered  into,  appellant  was  in  office  discharg- 
ing the  duties  of  county  attorney,  under  a 
salary  that  had  theretofore  been  fixed  at 
$500  per  annum.  If  any  additional  compensa- 
tion whatever  could  be  allowed  him  for  this 
service,  It  would  have  to  l>e  under  this  con- 
tract of  date  October  10th.  It  cannot  be  said 
that  in  making  this  order  the  fiscal  court  of 
Muhlenberg  county  was  attemping  to  fix 
the  annual  compensation  of  the  county  at- 
torney who  should  thereafter  be  elected  and 
Inducted  Into  office.  On  the  contrary,  it  is 
plain  that  the  attention  of  tbe  members  of 
the  fiscal  court  having  been  called  to  the 
fact  that  certain  corporations  had  not  been 
paying  to  the  county  taxes  to  which  she  was 
entitled,  they  were  willing  to  pay  to  the  coun- 
ty attorney  an  additional  compensation  for  his 
efforts  to  collect  this  tax,  and  this  additional 
sum  agreed  upon,  as  evidenced  by  the  order. 


was  one-fourth  of  what  he  might  recover. 
The  best  evidence  that  neither  the  county  at- 
torney nor  the  fiscal  court  looked  upon  this 
order  of  October  10th  as  in  no  wise  changing 
the  order  which  had  theretofore  been  made, 
fixing  the  compensation  of  the  county  attor- 
ney is  found  in  the  fact  that  they  continued 
to  pay  him  and  he  continued  to  receive  the 
same  annual  salary  as  bad  heretofore  been 
paid  him.  This  order  must  be  construed  as 
an  attempt,  on  tbe  part  of  the  fiscal  court, 
to  pay  to  the  county  attorney  an  extra  com- 
pensation for  tbe  collection  of  this  tax.  Both 
appellant  and  the  fiscal  court  regarded  the 
effort  of  tbe  county  attorney  to  collect  this 
money  as  a  special  service  for  which  they 
attempted  to  give  him  extra  compensation. 
That  such  was  the  understanding  between 
tbe  parties  at  tlie  time  the  contract  was  made 
and  the  order  entered  there  can  be  no  doubt. 
This  being  true.  It  cannot  now  be  claimed 
that  the  order  was  in  fact  intended  to  en- 
large the  compensation  of  the  comity  attor- 
ney who  should  be  elected  In  1902,  and  we 
are  of  opinion  that  the  court  did  not  err  In  . 
holding  that  this  paragraph  of  the  answer 
presented  no  defense.  Tbe  fact  that  appel- 
lant accepted  from  the  fiscal  court  a  sum 
less  than  that  to  which,  under  the  contract, 
he  was  entitled,  affords  him  no  protection,  for 
the  order  itself  was,  so  far  as  he  was  con- 
cerned, void. 

He  Is  permitted  to  take  credit  for  the  sums 
paid  to  associate  counsel  and  incurred  as  ex- 
penses, not  under  tbe  contract,  but  because, 
as  the  representative  of  tbe  county,  he  ex- 
pended these  sums  in  his  efforts  to  collect 
the  tax,  and  for  this  reason  they  should 
properly  be  allowed  to  him.  As  county  attor- 
ney, be  owed  to  the  county  his  best  services 
in  bis  efforts  to  collect  this  tax,  but  It  was 
In  no  wise  Incumbent  upon  blm  to  pay  bis 
own  expenses  in  going  into  other  counties  to 
look  after  the  collection  of  same,  nor  was  he 
called  upon  to  employ  counsel  to  assist  him. 
Hence  these  items  of  expense  are  proper 
charges  against  the  county,  and  the  trial 
court  erred  in  requiring  him  to  pay  back 
to  the  county  tbe  full  amount  he  bad  re- 
ceived In  attempting  to  collect  this  tax. 
If  he  was  called  upon  to  appear  in  the 
federal  court,  he  should  be  allowed  to  show 
the  reasonable  value  of  such  service,  and 
for  this  he  is  entitled  to  pay,  for  under 
his  duty  to  the  county  he  was  only  requir- 
ed to  look  after  the  Interests  of  the  coun- 
ty in  litigation  In  the  state  courts.  The 
court  should  have  required  him  to  pay  only 
so  much  of  the  full  amount  received  as 
remained  after  deducting  the  fee  which  he 
paid  to  associate  counsel,  and  the  legitimate 
expenses  which  he  had  incurred  In  looking 
after  the  litigation  in  counties  other  than  his 
own,  and  a  reasonable  fee  for  his  services, 
if  any,  In  the  federal  court. 

For  the  reasons  indicated  tbe  Judgment  is 
reversed  and  cause  remanded,  for  further 
proceedings  consistent  with  this  opinion. 
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SnOTWELL  T.  CHESAPEAKE  &  O.  RX.  CO. 
{Court  of  Appeals  of  Kentucky.    Nov.  20, 1908.) 

Judgment  (§  654«)— Bae  of  Causes  of  Ac- 
tion—Judgment ON  Discontinuance. 

The  dismissal  of  an  action  either  on  motion 
of  plaintiff  or  on  motion  of  defendant  for  want 
of  prosecution,  after  its  removal  from  a  state 
circuit  court  to  a  federal  circuit  court,  is  not  a 
bar  to  a  subsequent  action  for  the  same  cause 
begun  in  the  state  circuit  court. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1165;  Dec.  Dig.  {  654.»] 

Appeal  from  Circuit  Court,  Kenton  County. 

"To  be  ofBdally  reported." 

Action  by  Joseph  Sbotwell  against  tbe 
Chesapealie  &  Ohio  Railway  Company.  From 
a  Judgment  dismissing  the  action,  plaintiff 
appeala    Reversed  and  remanded. 

Fredericb  W.  Sctamitz,  for  appellant  B. 
J.  Tracy  and  Galrln  &  Oalyin,  for  appellee. 

HOBSON,  J.  In  March,  1905,  Joseph  Shot 
well  brought  a  suit  against  the  Chesapeake 
.  &  Ohio  Railway  Company  to  recover  for  per- 
sonal Injuries  in  the  Kenton  circuit  court 
On  April  3d,  the  railroad  company  filed  its 
petition,  and  on  its  motion  the  cause  was  re- 
moved to  the  Circuit  Court  of  the  United 
States.  Tbe  plaintiff  appeared  In  that  court 
and  entered  a  motion  to  dismiss  his  action 
without  prejudice.  Without  any  disposition 
of  this  motion,  the  defendant,  on  October 
30th,  moved  the  court  to  dismiss  the  petition 
for  want  of  prosecution.  The  motion  was 
sustained,  and  a  Judgment  was  entered  dis- 
missing the  petition  for  want  of  prosecution. 
Sbotwell  after  this,  on  January  17,  1906, 
brought  this  suit  against  tbe  railroad  com- 
pany to  recover  for  the  same  Injuries.  The 
defendant  pleaded  tbe  Judgment  entered  In 
the  Circuit  Court  of  the  United  States  dis- 
missing the  former  action  for  want  of  prose- 
cution in  bar  of  this  action.  The  court  sus- 
tained the  plea  and  dismissed  the  action. 
The  plaintiff  appeals. 

In  Freeman  on  Judgments,  {  261,  the  rule 
is  thus  stated:  "Judgments  of  nonsuit  of  non 
prosequitur,  of  nolle  prosequi,  of  dismissal, 
and  of  discontinuance  are  exceptions  to  the 
general  rule  that  when  the  pleadings,  the 
court,  and  tbe  parties  are  such  as  to  per- 
mit of  a  trial  on  the  merits,  the  Judgment 
will  be  considered  as  final  and  conclusive  of 
all  matters  which  could  have  been  so  tried. 
A  nonsuit  is  but  like  the  blowing  out  of  a 
candle,  which  a  man  at  his  own  pleasure  may 
light  again.  Under  no  circumstances  will 
such  a  Judgment  be  deemed  final,  whether  en- 
tered before  or  at  the  trial." 

In  23  Cyc.  1138,  the  rule  is  thus  stated:  "A 
Judgment  of  non  prosequitur  has  no  greater 
effect  as  an  estoppel  than  a  judgment  of 
nonsuit,  and  does  not  bar  another  action  for 
the  same  cause."  See  also  2  Black  on  Judg- 
ments, {  702 ;   24  Am.  &  Eng.  Encyc.  803. 


We  have  found  no  contrary  anthoriti* 
That  the  plaintiff  may  dismiss  his  action  ai 
er  it  has  been  removed  to  tbe  federal  com 
and  bring  a  second  suit  in  tbe  state  cotu 
has  been  held  In  a  number  of  cases.  S 
Adams  £:xpress  Company  v.  Schofleld,  t 
Ky.  832,  61  S.  W.  903 ;  Stevenson's  Adm'r 
I.  C.  R.  R.  Co.,  117  Ky.  859,  79  S.  W.  76 
Dana  v.  Blackburn,  121  Ky.  706,  90  &  1 
237,  and  cases  cited. 

Judgment  reversed,  and  cause  renundi 
for  further  proceedings  consistent  beiewit 

HOWES  &  HOWES  v.  UNION  MFG.   C 
(Court  of  Appeals  of  Kentucky.    Nov.  19,  19l> 

1.  Sales  (§  87*)— Construction  of  Co:«^a 
—Evidence  to  Aid  Consteuction. 

Testimony  was  admissible  to  show  the  co 

struction  given  by  merchants  to  such  terms 

sale  as  "May  Ist  2  per  cent,  or  July  net" 

[Ed.  Note.— For  other  cases,  see  Sales.  Cei 

Dig.  J  241;    Dec  Dig.  {  87.»]  ^ 

2.  Sales   rt   82*)  —  Tebms  —  Contract    Co 
STRUED— "Mat  1st,  2  per  cent,   ob  Ju; 

Net. 

Terms  of  sale,  "May  1st  2  per  cent.. 
July  net,"  mean  that  the  purchaser  may  pay  , 
or  before  the  earlier  date  and  save  the  discoui 
that  if  he  does  not  care  to  do  so,  by  losing  t 
discount  he  has  additional  time  within  whirfi 
pay,  and  that  the  bill  is  not  due  except  at  c 
tion  of  purchaser  until  July  1st. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cei 
Dig.  §  220;    Dec  Dig.  §  82.*]  ^  ^ 

3.  Dismissal  and  Nonsuit  (J  75*) — ^Withoi 
Prejudice— Prematurity. 

An  account  not  being  due  when  sued  on 
an  ordinary  action,  the  action  should  have  be 
dismissed  without  prejudice. 

[Ed.    Note.— For   other   cases,    see    Dismiss 
and  Nonsuit  Cent  Dig.  {  169;    Dec    Dir 
75.*] 

Appeal  from  Circuit  Court  Johnsc 
County. 

"Not  to  be  officially  reported." 

Action  by  the  Union  Manufacturing  Con 
pany  against  Howes  &  Howes.  From  a  Judj 
ment  for  plaintiff,  defendants  appeal.  K( 
versed,  with  Instructions  to  dismiss  witlrat 
prejudice. 

Vaucrhn,  Howes  &  Howes,  for  appellant 
C.  B.  Wheeler,  for  appellee. 

LASSING,  J.  Appellants,  Howes  &  Howe 
purchased  of  the  appellee,  the  Union  Mam 
facturlng  Company,  a  bill  of  goods  aniouni 
ing  to  $402.25.  By  the  terms  of  tbe  sale,  a 
appears  from  the  invoice,  these  goods  wer 
to  be  paid  for  "May  1st  2  per  cent,  or  Jul; 
net."  The  goods  were  shipped,  and  on  Ma; 
17th  following  appellee  filed  suit  In  the  JoUi 
son  circuit  court  to  recover  the  value  of  th' 
goods.  Howes  &  Howes  answered,  denytnj 
any  Indebtedness  whatever  to  the  plaintifl 
and  pleading  afllrmatively  that  the  accoun 
sued  on  was  not  due,  and  was  not  to  becom< 
due,  until  July  1st  thereafter.  The  replj 
traversed  the  affirmative  matter  in  the  an- 
swer, and  completed  the  issue.    A  Jury  trial 
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was  -waived,  and  upon  hearing  the  eridence 
the  court  rendered  a  Judgment  in  favor  of 
plaintiff  for  the  amount  sued  for.  Defend- 
ants filed  a  motion  and  grounds  for  new  tri- 
al, which  were  overruled,  and  they  appeal. 
It  appears  from  the  evidence  that,  at  the 
time  the  appellants  purchased  the  goods  from 
appeUee,  they  were  delivered  a  duplicate  of 
the  order,  and  this  duplicate  states  the  terms 
of  the  sale  as  to  payment  as  follows:  "Terms, 
May  1st,  2  per  cent.,  or  July  net"  For  ap- 
pellee it  is  insisted  that  the  account  became 
due  May  Ist,  and  It  filed  with  its  petition 
what  purports  to  be  the  original  statement 
of  this  account,  and  from  it  there  are  omit- 
ted the  words  "or  July  net,"  and  it  is  urged 
for  appellee  that  these  words  w«re  added  to 
the  copy  which  appellants  filed.  An  examin- 
ation of  what  purports  to  be  the  original  and 
the  copy  discloses  the  fact  that  the  one  is  in 
no  sense  a  duplicate  of  the  other.  The  ac- 
count filed  with  the  petition  is  a  mere  state- 
ment of  accoant,  and  does  not  show  who 
took  the  order,  how  the  goods  were  to  be 
shipped,  or  when  to  be  shipped,  whereas  the 
carbon-copy  duplicate  filed  by  appellants  has 
all  the  earmarks  of  an  order,  which  it  pur- 
ports to  be,  for  the  bUl  of  goods  sued  for. 
It  is  dated  November  25,  1906,  and  signed 
"Union  Manufacturing  Company,  Knoxvllle, 
Tenn.,  per  0.  M.  Carnahan,  London,  Ey." 
The  exhibit  filed  with  the  petition  is  a  mere 
statement  of  account,  whereas  the  carbon 
copy  filed  by  appeUauts  evidences  the  real 
contract  which  was  made  by  appeUee, 
through  its  agent,  with  appellants,  at  the 
time  they  ordered  the  goods. 

Appellants  contend  that,  under  the  terms 
of  their  contract,  they  bad  until  July  1st  to 
pay  this  bill;  that  if  they  paid  it  on  or  be- 
fore May  1st,  they  were  entitled  to  a  dis- 
coant  of  2  per  cent,  but  If  paid  after  May 
Ist,  then  they  had  to  pay  the  full  face  of 
the  claim.  This  construction  of  the  contract 
was  disputed  by  appellee,  and  appellants  of- 
fered to  Introduce  merchants  familiar  with 
the  terms  of  the  trade,  by  whom.  If  they 
bad  been  permitted  to  testify,  appellants 
claim  they  would  have  shown  that  the  terms 
re^nilating  the  payment  for  this  bill  of  goods, 
as  used  in  the  order,  were  well  understood 
by  the  trade,  and  that  the  purchaser  had  the 
option  to  pay  on  or  before  May  1st  and  take 
the  benefit  <Kf  a  2  per  cent  discount;  or, 
failing  to  do. this,  he  had  in  any  event  until 
July  1st  to  pay  the  bill;  and  that  the  bill 
was  not  due,  except  at  the  option  of  tbe  pur- 
chaser, before  July  1st  The  court  below  re- 
fused to  permit  this  testimony  to  be  intro- 
daced,  and  of  its  action  In  so  doing  appd- 
lants  complain,  for  they  insist  that  had  the 
court  permitted  this  evidence  to  be  introduc- 
ed, he  could  not  have  avoided  giving  to  the 
contract  that  construction  which  the  appel- 
lants themselves  gave  to  it  and  which  they 
Insist  is  the  only  construction  of  which  it  is 


susceptible.  After  July  1,  1907,  but  before 
the  case  was  submitted  for  Judgment  appel- 
lee asked  to  have  an  order  entered.  In  which 
it  was  eniggested  that  the  entire  debt  bad  be- 
come due  after  the  commencement  of  the  ac- 
tion. The  court  upon  objection  being  made 
by  appellants,  refused  to  permit  this  order 
to  be  made. 

The  whole  case  turns  upon  the  construc- 
tion that  Is  to  be  placed  upon  the  words, 
"May  1st  2  per  cent,  or  July  net."  If,  as 
appellants  insist  they  had  until  July  1st  to 
pay  this  bill,  with  the  right  to  take  advan- 
tage of  a  2  per  cent,  discount  if  they  desired 
to  pay  It  sooner,  then  at  the  institution  of 
this  action  their  debt  was  not  due,  and  appel- 
lee had  no  cause  of  action.  If,  on  the  other 
hand,  tbe  proper  construction  to  be  placed 
on  these  words  is  that  suggested  by  appel- 
lee, that  the  entire  debt  was  due  May  1st 
then  the  suit  was  not  prematurely  brought 
and  the  court  did  not  err  in  entering  the 
Judgment  as  he  did.  If  the  bill  was  due.  as 
appellee  Insists,  on  May  1st  the  addition 
of  the  words  "or  July  net"  was  superfluous, 
and  the  words  were  meaningless.  The  tes- 
timony which  appellants  offered  bearing  upon 
tbe  construction  which  merchants  place  up- 
on terms  of  this  character  in  contracts  of 
purchase  and  sale  was  clearly  competent, 
and  the  avowals  show  that  these  terms  have 
a  fixed  and  definite  meaning;  that  they  mean 
that  the  purchaser  has  the  option.  If  be  de- 
sires to  exercise  it,  of  paying  the  bill  on  or 
before  the  first  date  named,  and  saving  the 
discount;  but  if  he  does  not  desire  to  exer- 
cise this  right  under  this  option  of  paying 
the  bill  on  or  before  the  first  date  named, 
then  by  losing  the  discount  be  would  have 
the  advantage  of  the  additional  time  within 
which  to  meet  tbe  bill,  and  in  any  event  the 
bill  Is  not  due  until  tbe  expiration  of  tbe  time 
limit  fixed  in  the  order,  which  In  this  case 
was  July  1st 

The  bill  not  being  due  at  the  time  of  the 
institution  of  the  suit  and  it  being  an  ordi- 
nary action,  tbe  court  should  have,  upon 
this  showing,  dismissed  tbe  suit  without 
prejudice  (Butler  v.  Butler,  4  LItt  202),  and 
the  Judgment  is  reversed,  with  instructions 
so  to  do. 


STRINGPIELD  v.  LOUISVILLE  RY.  CO. 

(Court  of  Appeals  of  Kentucky.    Nov.  18,  1908.) 

1.  Trial  (§  25*)— Right  to  Close— Affibma- 
TiVE  Denial— BuEDEN  or  Proof. 

Where  a  petition  alleged  that,  while  plain- 
tiff was  a  passenger  on  defendant's  car,  he  was 
willfully  assaulted  by  the  conductor,  and  seized 
and  thrown  from  the  car  while  it  was  in  mo- 
tion, and  injured,  and  one  paragraph  of  the 
answer  was  a  traverse  and  the  other  a  plea  of 
justification,  stating  that  plaintiff  was  boister- 
ous, and  the  conductor  stopped  the  car  and  put 
him  off  without  violence  or  injury  to  him,  the 
answer  with  the  first  paragraph  stricken  was 
an  affirmative  denial  oi  the  allegations  of  tbe 
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(wtition,  leavinE  the  burden  of  proof  on  plain- 
tiff, and  giving  him  the  right  to  close  the  argu- 
ment. 

r£id.  Note.-^For  other  cases,  see  Trial,  Cent 
rtfg.  I  47;    Dec  Dig.  i  25.»] 
2.  AXVSAL   AND    Ebbob    (I    1096*)— Rbvikw— 

Subsequent  Appeals— Scope  of  Keview— 

Ebbobs  Existino  But  Not  Fbebentbd  on 

FoBMEB  Review. 

Where  the  court  erroneously  gave  defend- 
ant the  opening  and  closing,  and  the  error  was 
shown  in  the  record  on  a  first  appeal,  but  was 
not  presented  to  the  appellate  court,  and  the 
court  did  not  pass  upon  it,  error  in  a  similar 
ruling^  on  the  second  trial  after  reversal  cannot 
be  raised  on  a  second  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  Si  43S5-^7;  Dec.  Dig.  | 
1090.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

"To  be  officially  reported." 

Personal  injury  action  by  Charles  E.  String- 
field  against  the  Louisville  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

See,  also,  105  S.  W.  1190. 

Popbam  &  Webster  and  Morton  E.  Yonts, 
for  appellant.  Falrlelgh,  Straus  &  Falrleigh, 
Kohn,  Balrd,  SIoss  Sc  Kobn,  Howard  B.  Lee, 
and  Oreene  &  Van  Winkle,  for  appellee. 


NUNN,  J.  Tliis  is  the  second  appeal  of 
this  case;  the  plaintiff  in  the  court  below 
.being  the  appellant  on  each  appeal.  Appel- 
lant claimed  in  his  petition  that,  on  July  18, 
1906,  while  be  was  a  passenger  on  one  of  the 
cars  of  appellee,  be  was  willfully  and  mali- 
ciously assaulted  by  the  conductor ;  was  seiz- 
ed by  the  back  bf  the  neck,  and  thrown  from 
the  car  while  it  was  in  motion ;  that  because 
of  this  act  he  was  severely  and  permanently 
injured.  The  answer  filed  by  appellee  con- 
tained two  paragraphs,  the  first  being  a 
traverse,  and  the  second  a  plea  of  justifica- 
tion, by  stating,  in  substance,  that  appellant 
was  boisterous,  and  Its  conductor  stopped  the 
car  and  put  him  off  without  violence  or  in- 
jury to  him.  In  our  opinion  the  answer  of 
appellee  should  only  be  considered  as  an 
affirmative  denial  of  the  allegations  of  the 
petition.  If  not,  appellant  was  entitled  to  a 
peremptory  Instruction  to  the  jury  to  find 
for  him  the  damages  he  had  sustained.  We 
are  of  the  opinion,  however,  that  the  answer, 
with  the  first  paragraph  stricken,  operated  as 
an  affirmative  denial  of  the  petition.  Conse- 
quently, the  burden  of  proof  rested  upon 
him,  and  he  had  the  right  to  close  the  argu- 
ment. There  is  no  bill  of  exceptions  ffied  on 
this  appeal  showing  the  evidence  beard  upon 
the  trial,  nor  are  the  Instructions  given  by 
the  lower  court  a  part  of  the  record.  The 
only  error  complained  of  on  this  appeal  is 
that  the  court  erred  in  giving  the  burden  of 
proof  to  appellee,  and  allowing  it  the  closing 
argument  This  question  was  not  presented 
by  appellant  as  error  to  this  court  on  the  I 


first  appeal,  although  on  the  first  trial 
lower  court  made  a  similar  ruling  over 
objection  of  appellant,  and  allowed  appe] 
the  burden  of  proof  and  the  concluding  u 
ment  This  appears  on  the  first  page  of 
transcript  of  the  first  trial.  The  transci 
begins  with  the  following  statement:  "I 
case  coming  on  to  be  heard  before  his  hoi 
Walter  P.  Lincoln,  special  judge,  and  a  }i 
the  jury  being  duly  Impanded  and  S7C 
and  the'  case  stated  by  counsel  for  resped 
parties,  the  defendant  moved  the  court 
award  It  the  burden  of  proof  and  cloi 
argument,  to  which  the  plaintifT  objected, 
the  court  overruled  the  objection,  and  awi 
ed  to  the  defendant  the  burden  of  proof  i 
the  doalng  argument,  to  wbicb  plaintiff 
cepted." 

The  transcript  further  shows  that  the 
timony  of  appellee  was  introdaced  first,  i 
that  it  assumed  the  burden  of  proof,  al 
the  court  had  so  ruled  over  the  objection 
appellant,  and  that  appellant  assigned  t 
as  error  in  his  ground  filed  for  a  new  ti 
The  verdict  resulted  In  favor  of  appellee 
the  first  trial,  and  an  appeal  was  then  tat 
but  the  question  of  burden  of  proof  was 
presented  to  tills  court,  and  the  court  did 
pass  upon  it.  However,  It  could  have  b 
raised,  and  it  is  too  late  now  for  bim  to  ( 
tend  that  the  lower  court  erred  In  its  ml 
on  the  question  of  burden  of  proof.  1 
court  has  invariably  held  that  when 
error  occurs  in  the  progress  of  a  case,  i 
the  case  goes  to  the  Court  of  Appeals,  > 
this  error  Is  not  presented  for  its  consldt 
tion,  then  the  party  who  is  claiming  an 
ror  cannot  take  advantage  of  such  error 
a  subsequent  appeal.  It  is  his  duty  to  j 
sent  to  the  court  on  the  first  appeal  all 
rors  In  the  record  occurring  prior  to  the  t 
Ing  of  the  appeal,  and  if  advantage  is 
taken  of  this  fact,  and  the  alleged  erroi 
not  presented  to  this  court,  and  the  co 
fails  to  pass  upon  the  question,  all  pan 
who  claim  to  have  been  Injured  tberebr 
estopped  from  presenting  the  alleged  erroi 
any  subsequent  consideration  of  the  case 
this  court.  See  the  case  of  Davis,  etc.. 
McCorkle,  14  Bush,  746,  and  also  the  case 
Mason  v.  Mason,  5  Bush,  187.  In  the  Ii 
mentioned  case  this  court  said:  "Many 
the  cases  assigned  for  review  and  rehear 
may  be  disposed  of  by  a  general  statem 
that  all  the  errors  and  irregularities  appc 
ing  in  the  original  record,  and  which  co 
have  Ijeen  corrected  by  the  am)eal,  must  d 
be  regarded  as  settled  and  adjudicated,  i 
can  afford  neither  a  cause  for  a  review, 
a  rehearing  in  the  court  below,  nor  for  c 
rection  now  in  this  court  If  they  were  i 
then  discovered  and  presented  by  appella 
and  their  counsel,  and  escaped  the  attent 
of  this  court,  it  only  shows  the  wisdom 
the  law  in  precluaing  a  subsequent  inve^i 
tion,  by  way  of  repose  to  litigants,  and  pen 
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ty  for  laches  In  not  presenting,  in  proper 
time  and  majiner,  errors  then  existing  and 
apparent  In  the  record."  See,  also,  the  case 
of  Boone  T.  Gleason,  4  Ky.  Law  Rep.  1001. 

For  these  reasons  the  judgment  ot  the  low- 
er court  la  affirmed. 


SLEET  T.  FARMERS'  MUT.  FIRE  INS  CO. 

OF  BOONE  COUNTY. 
(Court  of  Appeals  of  Kentacky.    Nov.  IS,  1908.) 
}.  IifsoBARCE  ({  423*)— Cause  of  Loss— Lose 

BT  LlOHTNIHO. 

A  policy  provided  for  tbe  insnrance  of 
plaintiff  against  fire,  and  her  bam  haying  there- 
after been  knocked  down  by  lightning,  but  not 
bnmed,  she  sued  on  the  policy,  and  alleged  that 
it  had  been  defendant's  custom  for  years  to 
pay  for  damage  caused  by  lightning  in  such 
cases  as  well  as  by  fire,  and  the  custom  was 
known  to  defendant  and  formed  a  part  of  the 
contract,  and  that  since  the  execution  of  the 
contract  defendant  liad  levied  assessments  for 
similar  losses  by  lightning,  of  which  assessments 
plaintiff  had  paid  Eer  part  Beld,  that  plaintiff 
was  not  entitled  to  recover  for  the  damage  to  the 
property  by  lightning,  and  the  alleged  custom 
was  immateriar 

[ESd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1127;   Dec  Dig.  {  423.*] 

2.  PuiADiNO  ({  214*)— Dehvbbeb— Effect- 
Admission. 

In  an  action  on  an  insurance  policy,, alle- 
gations that  the  company  by  uniform  custom  had 
paid  damage  caused  by  lightning,  though  the 
policy  covered  only  loss  or  damage  by  fire,  were 
admitted  by  a  demurrer  to  the  petition. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent.  Dig.  S§  526-634 ;    Dec.  Dig.  g  214.*] 

3.  CusToifs  AND  Usages  (i  16*)— Incobpoba- 
TiON  IN  Contract— Validitt. 

A  prior  uniform  custom  of  an  insurance 
company  of  paying  damage  caused  by  lightning 
which  did  not  burn  the  propertv,  though  the 
policy  covered  only  loss  or  damatce  by  fire,  did 
not  constitute  a  custom  of  the  business  or  of 
the  community  which  was  binding  on  the  com- 
pany, but  oDly  showed  that  it  had  theretofore 
paid  invalid  claims. 

[Ed.  Note. — ^For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  I  27;    Dec.  Dig.  i  16.*] 

4.  Corporations  (§  312*)— Officers— Liabil- 
ities AS  TO  Corporation  —  Mibapfbopria- 
TioN  OF  Corporate  Funds. 

A  policy  insuring  against  loss  or  damage 
by  fire  not  covering  a  loss  caused  by  lightning 
which  did  not  bum  the  building,  payment  of 
the  policy  by  the  officers  for  such  loss  would 
have  been  a  misapplication  of  the  corporation's 
money. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
r>ec.  Dig.  i  312.*] 

Appeal  from  Circuit  Court,  Boone  County. 

"Not  to  be  officially  reported." 

Action  by  B.  A.  Sleet  against  the  Fanners' 
Mutual  Fire  Insurance  Company  of  Boone 
County,  Ky.  From  a  judgment  dismissing 
the  petition,  plaintiff  appealed.    Affirmed. 

J.  G.  Tomlln  and  J.  L.  Vest,  for  appellant. 
Sidney  Gaines  and  Clore,  Dlckerson  &  Clay- 
ton, for  appellee. 

BARKER,  J.  On  the  5th  day  of  February, 
1006,  the  aM)ellee,  the  Farmers'  Mutual  Fire 


Insurance  Company,  Issued  a  imlicy  of  In- 
surance to  the  appellant,  Mrs.  B.  A.  Sleet,  the 
material  parts  of  which  are  as  follows:  "By 
this  policy  of  insnrance,  and  for  and  in  coor 
sideration  of  four  and  t*/ioo  dollars,  and  a 
premium  note  of  ninety-four  and  ♦"/loo  dol- 
lars, by  said  company  received,  do  insure. 
Mrs.  B.  A.  Sleet,  of  Boone  county,  Kentucky, 
against  loss  or  damage  by  fire  to  the  amount 
of  two  thonsand  three  hundred  and  sixty  dol- 
lars on  the  following  property,  as  described 
In  application  and  surrey  No.  5053,  as  fol- 
lows, to-wlt:  •  •  •'•  The  amount  of  the 
insurance  Is  then  distributed  over  the  dwel- 
ling house  and  the  various  bams  and  sheds 
and  other  buildings  upon  the  farm,  among 
which  was  a  bam  60  by  40  by  18,  which  was 
Insured  for  $500.  As  this  was  the  only  build- 
ing destroyed.  It  Is  not  necessary  to  set  forth 
the  particular  distribution  of  the  remainder. 
The  covenant  of  the  company  Is  as  follows: 
"And  the  said  company  do  promise  and  agree, 
to  and  with  the  Insured,  to  make  unto  her, 
her  executors,  administrators  and  assigns,  all 
such  loss  or  damage,  not  exceeding  In  amount 
the  sum  Insured,  as  shall  happ^i  by  fire  to 
the  property  above  specified  during  the  term 
of  five  years  from  the  2d  day  of  March,  one 
thousand  nine  hundred  and  six  at  12  o'clock 
(noon)  unto  the  2d  day  of  March,  one  thou- 
sand nine  hundred  and  eleven  at  12  o'clock 
(noon)."  Prior  to  the  institution  of  this  ac- 
tion, and  during  the  insurance  contract  peri- 
od, the  bam  In  question  was  struck  by  light- 
ning, and  knotted  down,  but  not  burned. 
Thereupon  the  appellant  demanded  payment 
from  the  company  of  the  sum  of  |500,  and, 
upon  Its  refusal  to  pay  her,  she  instituted 
this  action. 

The  plaintiff  In  her  petition  sets  forth  the 
insurance  contract  as  hereinbefore  stated,  the 
destruction  of  the  bam  by  lightning,  the  de- 
mand of  payment  and  refusal,  and  alleges 
that  at  the  time  of  the  execution  and  deliv- 
ery of  the  policy  of  Insurance  it  was  and 
had  been  for  many  years  the  uniform  practice 
and  custom  of  the  defendant,  the  Farmers' 
Mutual  Fire  Insurance  Company,  to  pay  for 
all  losses  or  damage  done  to  buildings  insured 
in  the  company  when  insured  or  destroyed  by 
lightning,  the  same  as  though  Injured  or  de- 
stroyed by  fire;  that  this  custom  was  well 
known  to  the  defendant  at  the  time  of  the 
execution  of  the  policy  of  Insurance,  and  had 
been  practiced  and  observed  by  It  at  all 
times  before  and  since  the  execution  of  the 
policy;  that  the  custom  on  the  part  of  the 
defendant  insurance  company  entered  Into 
and  formed  a  part  of  the  contract  of  Insur- 
ance herein  sued  on,  and  since  the  execu- 
tion and  delivery  of  the  policy  the  defendant 
company  had  made  assessments  on  all  losses 
by  lightning,  and  plaintiff  has  paid  all  as- 
sessments when  called  upon  by  the  company, 
and  contributed  to  the  payment  of  all  losses 
by  lightning  which  were  insured  by  the  de- 
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fendant  company  and  occurred  since  the  to- 
sual  of  the  policy.  Afterwards  she  amended 
her  petition,  and  alleged  that  the  defendant 
Is  a  mutual  company,  and  all  of  the  losses 
and  other  expenses  that  are  now  or  erer  have 
been  paid  by  It  are  paid  from  funds  derived 
by  assessments  on  the  several  policy  holders 
Insured  by  it  according  to  the  amounts  of 
their  respective  policies.  A  general  demurrer 
was  Interposed  by  the  defendant  to  the  peti- 
tion as  amended,  and  sustained  by  the  court, 
and,  the  plaintiff  declining  to  plead  further, 
her  petition  was  dismissed.  The  trial  court 
was  clearly  right  in  sustaining  the  demurrer. 
The  policy  is  filed  as  an  exhibit,  and  its  es- 
sential parts  are  copied  above.  The  covenant 
of  the  defendant  with  the  plaintiff  was  to  In- 
demnify her  against  loss  occasioned  by  fire. 
She  was  not  entitled  to  recover  for  loss  by 
lightning  which  did  not  bum,  but  merely 
knocked  down,  the  barn,  any  more  than  she 
would  have  been  entitled  to  recover  under 
the  policy  if  it  had  been  blown  down  by  a 
windstorm.  If  the  officers  of  the  company 
had  paid  the  plaintiff,  it  would  have  been 
a  misappropriation  of  the  money  of  the  cor- 
poration. The  plaintiff's  position  Is  not  aided 
by  the  allegation  that  other  losses  occasioned 
by  lightning  had  been  paid  under  contracts 
similar  to  that  sued  on.  If  this  be  true — 
and  the  demurrer,  for  the  purpose  of  testing 
the  petition,  admits  It — It  would  only  show 
that  the  officers  in  charge  of  the  corporate 
funds  had  been  guilty  of  the  payment  of  erro- 
neous claims.  The  prior  errors  of  the  defend- 
ant company  do  not  constitute  a  custom  of  the 
trade  or  of  the  community.  The  plaintiff's 
right  must  stand  or  fall  by  the  written  con- 
tract; and  this  clearly  shows  that  the  loss 
accruing  to  her  was  not  occasioned  by  Are, 
and  therefore  not  within  the  terms^  of  the 
contract  of  indemnity  purchased  by  her. 
Judgment  affirmed. 


HAIiLER  v.  BARBER  ASPHALT  PAVING 
CO. 

(Court  of  Appeals  of  Kentucky.    Nov.  19,  1S08.) 

1.  MCWICIPAI,  COBPOBATIONS  (§  429*)— Stkeet 

Impbovxuents— AsBEssinERTB  —  Lard   Sub- 
ject TO, 

A  lot  widening  from  a  50-foot  frontage  to 
175  feet  at  the  rear,  and  lying  within  the  quar- 
ter square,  is  wholly  taxable  for  an  abutting 
street  improvement,  and  not  merely  the  part 
lying  between  parallel  lines  extending  back  at 
right  angles  to  the  street  50  feet  apart. 

[Ed.    Note.— For   other  cases,   see   Municipal 
Corporations,  Dec.  Dig.  S  429.*] 

2.  MuNiciPAi-  Corporations  (5  467*)— Street 
Improvements— Assessments— Spouation— 
Determination. 

Whether  a  street  Improvement  assessment 
amounts  to  spoliation  depends,  not  npon  the 
value  of  the  lot  alone,  but  npon  the  value  of  the 
lot  and  improvements  thereon  after  construc- 
tion of  the  street  improveoient ;  and,  if  the  as- 
sessment of  the  improvement  does  not  equal  the 


v&lne  of  the  property  to  be  taxed.  It  wUl  be  o 
forced. 

[Ed.  Note.— For  other  cases,  see  Mnnidpil 
Corporaticms,  Cent  Dig.  {  1111 ;     Dec  Dig.  I 

Appeal  from  Circuit  Court  Jefferson  Com 
ty,  Chancery  Branch,  First  Division. 

"To  be  officially  reported." 

Action  by  the  Barber  Asphalt  Paving  Ooift 
pany  against  George  Haller.  From  a  Jodf 
ment  for  plaintiff,  defendant  appeals.  Af 
firmed. 

Burnett  &  Burnett,  for  appellant  Forlosg 
Woodbury  &  Furlong,  for  aj^tellee. 

CLAY,  C.  The  plaintiff,  Barber  Asphall 
Paving  Company,  brought  this  action  to  en 
force  an  apportionment  lien,  amounting  ti 
1688.16,  against  the  property  of  the  defend 
ant,  George  Haller,  for  the  Improvement  oi 
Twenty-Sixth  street  from  Dumesnll  to  Can 
Run  Road.  Judgment  was  rendered  In  tavoi 
of  plaintiff,  and  defendant  appeals. 

Appellant's  lot  lies  on  the  northwest  cor 
ner  of  the  Intersection  of  Twenty-Sixth  stree 
with  Cane  Run  Road.  It  has  a  frontage  o 
50  feet  on  Twenty-Sixth  street,  but  widen 
until  It  reaches  an  alley,  where  Its  width  t 
176  feet  The  southeast  line  of  the  propeit: 
borders  on  the  northwest  line  of  Cane  Rn: 
Road.  The  only  defense  made  to  the  acticn 
was  that  the  amount  of  the  ai^wrtionmeD 
warrant  was  equal  to  or  exceeded  the  vain 
of  the  property,  and-  to  enforce  the  sann 
would  amount  to  spoliation.  It  Is  the  coo 
tention  of  appellant  that  a  portion  of  tb 
lot  does  not  lie  within  the  taxing  district 
and.  In  determining  whether  or  not  the  en 
forcement  of  the  lien  would,  amount  to  spoils 
tion,  the  value  of  the  lot  alone  to  to  b 
taken  Into  consideration.  There  to  notUnj 
In  the  record  showing  that  the  rear  end  o 
the  lot  extends  beyond  the  taxing  district 
but,  even  conceding  that  it  does  to  the  extec 
of  some  7  or  8  feet,  as  claimed  by  appellaiit 
we  do  not  think  this  would  materially  affec 
the  value  of  the  lot  The  lot  Itself  lies  oi 
the  comer  and  within  the  quarter  square 
We,  therefore,  conclude  that  the  entire  lo 
is  within  the  taxing  district,  and  not  mer« 
ly  that  portion  of  It  lying  between  paralle 
lines,  extending  back  at  right  an^es  to  Twai 
ty-SIxth  street,  and  60  feet  apart 

Furthermore,  the  question  of  qpolUtioi 
does  not  depend  upon  the  value  of  the  lo 
alone,  but  upon  the  value  of  the  lot  witl 
the  Improvements  thereon  after  the  construe 
tion  of  the  street  as  required  by  ordinance 
Appellant's  testimony  Is  to  the  effect  that  tb 
lot,  prior  to  the  improvement,  taken  by  itse'.f 
was  not  worth  the  amount  of  the  apportinn 
ment  warrant.  For  this  purpose  he  had  ttr 
witnesses  testify  to  the  value  of  the  50  fee 
extending  back  at  right  angles,  and  then  tb 
value  of  the  triangle  bordering  on  Cane  Bm 
Road;   also  to  the  vi^lue  of  the  small  strip 
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bordering  on  the  ftlley,  which  It  was  contend- 
ed was  not  embraced  in  tho  taxing  district 
Measured  in  this  way,  the  yalne  of  the  lot 
was  fixed  by  several  witnesses  at  $500  or 
$600;  bat,  as  said  before,  this  Is  not  the 
proper  way  to  determine  the  question  of 
situation.  It  depends,  not  upon  the  value 
of  the  lot  by  itself,  but  upon  the  value  of  the 
property,  Including  the  improvements.  Con- 
sidered from  this  standpoint,  appellant  him- 
self fixed  the  value  of  the  property  at  $1,500; 
others  placed  it  much  in  excess  of  that.  The 
rule  established  In  tliis  state  in  ret.'ard  to 
QK>llatlon  is  that  it  Is  only  where  the  cost 
of  the  improvement  equals  the  value  of  the 
property  sought  to  be  taxed  that  the  en- 
forcement of  the  lien  for  the  improvement 
amounts  to  spoliation.  If  the  cost  of  the 
improvement  does  not  equal  the  value  of 
the  property  sought  tg  be  taxed,  the  courts 
will  uphold  the  assessment,  and  enforce  its 
collection.  Otter  v.  Barber  Asphalt  Paring 
Company,  96  S.  TV.  862,  29  Ky.  Law  B«p. 
1157. 

As  the  value  of  the  property  after  the  im- 
provement of  the  street  Is  far  in  excess  of 
the  cost  of  such  Improvement,  we  are  of  the 
opinion  that  the  circuit  court  properly  held  . 
that  the  cost  of  the  improvement  did  not 
amount  to  spoliation. 

Judgment  alflrmed. 


LOUISVILLE  &  N.  R.  CO.  v.  COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kentui^y.    Nov.  17, 190&) 

1.  iNDIOTIfBNT    AND    INTOBMATION     ((    63*)  — 

Conclusions  of  L.'^w— Public  Nuisances. 
An  IndictmeDt  for  maintaining  a  public  nui- 
sance which  charges  defendant  with  the  offense 
of  permitting  a  pablic  nuisance  charges  a  mere 
conclusion  of  law,  and  most  be  supported  by  al- 
legations of  fact  showing  how  the  offense  charg- 
ed was  committed. 

[Ed.  Note— For  other  cages,  see  Indictment 
and  Information,  Cent.  Dig.  i  1S5:  Dec.  Dig. 
I  63.»] 

2.  NuisANCB  (i  91*)  — Public  Nuisances  — 
Cbiminal  Pboskcutions— Indictmkkt. 

In  a  nrosecution  of  a  railroad  company  for 
noaintainlng  a  public  nuisance,  the  indictment 
charged  tliat  the  company  bad  failed  to  keep 
in  repair  a  public  bridge  extending  over  Its 
track,  but  there  was  no  allegation  of  fact  show- 
ing that  it  was  the  duty  of  the  railroad  com- 
pany to  repair  the  bridge,  exceot  a  recitation 
that  the  defendant  did  "suffer  and  permit  its 
said  bridge  to  become  and  remain  out  of  repair 
and  dangerotis."  Beld,  that  the  indictment  did 
not  sufficiently  charge  a  duty  to  keep  the  bridge 
in  repiir. 

[Ed.  Note. — ^For  other  cases,  see  Nuisance, 
Dee.  Dig.  |  91.*] 

Appeal  from  Circuit  Court,  McLean  Coun- 
ty. 

"To  be  officially  reported." 

The  Louisville  A  Nashville  Railroad  Com- 
pany was  convicted  of  maintaining  a  public 


nuisance,  and  appeals.  Reversed,  with  di- 
rections to  dismiss  the  indictment 

Benjamin  D.  Warfleld,  Wilbur  F.  Browder, 
and  R.  A.  Miller,  for  appellant.  Jas.  Breath- 
itt, Atty.  Gen.,  Chas.  H.  Morris,  T.  B.  Mc- 
Gregor, and  Ben  D.  Bingo,  for  the  Common- 
wealtlL 

BARKER,  J.  The  grand  Jury  of  McLean 
county  returned  the  following  Indictment 
against  the  appellant,  the  LoulBvllle  A  Nash- 
ville Railroad  Company  r  "The  grand  jury  of 
McLean  county,  in  the  name  and  by  the  au- 
thority of  the  commonwealth  of  Kentucky, 
accuse  defendant,  the  LonlsvlUe  &  Nashville 
Railroad  Company,  of  the  offense  of  willfully 
suffering,  permitting,  and  keeping  on  prem- 
ises in  their  occupation  and  under  their  con- 
trol a  common  public  nuisance,  committed 
In  manner  and  form  as  follows:  Said  de- 
fendant is,  and  was  at  all  times  and  dates 
hereinafter  mentioned,  an  incon;)orated  rail- 
road company  engaged  In  operating  a  rail- 
road in  and  through  this  county  over  which 
many  trains  are  run,  and  was'  incorporated 
by  and  exists  under  the  laws  of  the  state  of 
Kentucky,  and  at  a  point  on  Ita  right  of  way, 
in  the  county  aforesaid,  in  or  near  the  village 
of  Island,  there  was  many  years  ago  a  bridge 
erected  over,  above,  and  across  the  track,  on 
which  the  cars  and  trains  of  defendant  are 
run,  and  said  bridge  is  sufficiently  high  above 
the  defendant's  track  at  that  point  to  per- 
mit the  trains  and  cars  of  defendant  to  pass 
below  and  under  said  bridge.  This  bridge  is 
on  and  makes  a  part  of  the  Hartford  and 
Sacramento  Road,  which  is  a  public  and  a 
much  used  road  and  thoroughfare  in  Mc- 
Lean county  at  that  point,  and  is,  and  has 
been  for  many  years  and  more  than  fifteen 
years,  used  for  public  travel  by  a  large  num- 
ber of  the  good  people  of  the  county  and 
state  who  pass  and  repass  and  have  the 
right  to  pass  upon  and  over  said  bridge  of 

defendant,  and  heretofore,  on  the day 

of    ,     190 — ,    and    continuously    for 

twelve  months  last  past,  and  during  all  of 
said  time  the  said  defendant  did.  in  the 
county  aforesaid  and  at  the  point  aforesaid 
suffer  and  permit  its  said  bridge  to  become 
and  remain  out  of  repair  and  dangerous  to 
the  safety  of  all  the  good  people  of  the  com- 
monwealth then  and  there  passing  upon  and 
over  said  bridge,  and  having  the  right  to 
then  and  there  pass  and  repass  upon  and 
over  same,  and  has  suffered  the  floor, 
supports,  sides,  ends,  approaches,  timbers, 
railings,  and  foundations  of  said  bridge  to  be 
and  l>ecome  and  remain  insecure  and  out  of 
repair  and  dangerous  to  those  passing  upon 
and  over  same,  and  such  unsafe  and  dan- 
gerous condition  lias  been  by  defendant  suf- 
fered and  permitted  to  continue  for  a  long 
and  unreasonable  length  of  time,  and  during 
the  whole  of  the  twelve  months  next  before 
the  finding  of  this  indictment,  to  the  com- 
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mon  public  nuisance  of  all  the  good  people  In 
the  neighborhood  residing,  passing  and  being, 
and  especially  of  those  passing  upon  and 
OTer  said  bridge  and  having  the  right  then 
and  there  to  pass  and  repass,  and  against 
the  peace  and  dignity  of  the  commonwealth 
of  Kentucky."  A  general  demurrer  was  filed 
by  the  defendant  to  this  Indictment  and 
overruled  by  the  court,  whereupon  a  trial 
was  had  by  a  Jury,  with  the  result  that  the 
defendant  was  found  guilty  as  charged,  and 
a  fine  of  $200  Inflicted  as  a  punishment  for 
permitting  the  nuisance  complained  of. 

On  appeal  the  railroad  company  complains 
of  the  following  errors :  First,  that  the  court 
erred  In  overruling  its  demurrer  to  the  In- 
dictment; second,  that  its  motion  for  a 
peremptory  instruction  to  the  jury  to  find 
It  not  guilty  should  have  been  sustained; 
third,  that  the  court  erred  in  instructing  the 
Jury  as  to  the  law  of  the  case. 

The  first  question  with  which  we  are  con- 
fronted is  the  sufficiency  of  the  indictment. 
The  accusatory  part  of  It  charges  the  defend- 
ant with  the  offense  of  sufTering  and  permit- 
ting a  common  nuisance ;  but  this  is  a  mere 
conclusion  of  law,  and  must  be  supported  by 
allegations  of  fact  showing  how  the  offense 
charged  was  committed.  The  pleading  in  no 
way  connects  the  defendant  with  the  bridge 
alleged  to  have  been  allowed  to  become  un- 
safe, except  the  recitation  that  the  defend- 
ant did  "suffer  and  permit  its  said  bridge  to 
become  and  remain  out  of  repair  and  dan- 
gerous," etc.  No  duty  on  the  part  of  the 
defendant  to  repair  or  maintain  the  bridge 
for  the  benefit  of  the  public  is  charged ;  nor 
are  there  any  allegations  of  fact  from  which 
such  a  duty  would  necessarily  flow.  The 
indictment  alleges  that  the  bridge  constitutes 
a  part  of  a  public  highway,  over  which  the 
traveling  public  has  a  right  to  pass  and  re- 
pass at  will.  From  this  it  must  be  conclud- 
ed that  the  public  right  Is  equal,  if  not  su- 
perior, to  that  of  the  appellant  in  the  use  of 
the  structure.  For  aught  that  appears  to 
the.  contrary,  the  defendant  may  have  many 
years  ago  built  this  bridge  for  its  own  pri- 
vate purposes,  and  the  county  afterwards 
constructed  the  highway  which  runs  across 
the  right  of  way  of  the  defendant  and  over  Its 
bridge.  The  right  of  way  may  have  been 
condemned  by  the  county  or  granted  by  the 
railroad ;  but  surely  the  public  may  not  take 
a  corporation's  bridge  and  wear  it  out,  and 
then  require  the  owner  to  repair  it  Suppose 
the  bridge  should  be  blown  down  by  a  storm, 
or  washed  away  by  a  freshet,  would  the  rail- 
road. In  the  absence  of  a  contract  or  a  stat- 
ute requiring  it  so  to  do,  be  under  any  duty 
to  rebuild  it?  In  order  to  view  the  problem 
from  a  different  angle,  suppose  a  farmer  has 
a  deep  ravine  across  his  farm ;  that  for  his 
own  purposes  he  has  constructed  a  substan- 
tial bridge  over  the  ravine;  that  afterwards 
the  county  should  construct  a  public  high- 


way across  the  farm,  and, over  the  brid 
either  condemning  the  right  of  way  or  ' 
talning  a  grant  of  it  from  the  owner — w 
what  face  might  the  public,  under  ttu 
facts,  require  the  farmer  to  keep  the  brid 
in  repair  simply  because  he  owned  tbe  uJ 
mate  property  or  reversionary  right  in  i 
timbers  of  the  structure?  And  yet  that 
the  very  proposition  presented  by  the  indi 
ment  under  discussion.  The  title  of  t 
bridge  is  alleged  to  be  in  the  defendant.  T 
use  of  it  as  a  part  of  the  public  highway 
alleged  to  be  in  the  public.  In  the  abea 
of  any  allegation  showing  a  duty  on  t 
part  of  the  defendant  corporation  to  repa 
it  must  be  presumed  that  this  duty  rests  i 
on  the  county.  This  being  true.  It  folio 
that  the  indictment  falls  to  state  an  offei 
on  the  part  of  appellant,  and  its  general  ( 
murrer  should  have  been  sustained;^  Tl 
conclusion  uakes  it  unnecessary  to  ^cami 
or  decide  tbe  other  questions  presented 
the  assignment  of  errors. 

Judgment  reversed,  with  directions  to  d 
miss  the  indictment. 


MILLER  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Nov.  20,  190 

1.  Nuisance  ({  91*)— Pdbuo  NxnsARCB— I 

DICmiBNT.- 

An  indictment  chat^fiug  defendant  wJ 
maintaining  a  common  nuisance  on  the  1st  d 
of  May,  1907,  and  ap  to  and  incloding  the  di 
of  the  finding  of  the  indictment,  Bufficimi 
charges  a  continuing  offense. 

[Ed.   Note.— For   other  cases,    see    Nulsaii< 
Cent.  Dig.  S  210;   Dec.  Dig.  §  91.*] 

2.  ImXtXICATING     LiQDORS    (§     213*) — LiQCi 

NDISANCK— IlTDICTIfENT. 

An  indictment  for  maintaining  a  comm 
nuisance  in  a  certain  house,  which  charges  tli 
defendant  suffered  persons  to  congregate  the 
and  become  boisterous  and  diaoiderly,  and  n 
fered  tbe  sale  of  epirituous,  vinoos,  and  nu 
liquois  there  contrary  to  the  statute,  is  not  c 
fective  for  failing  to  charge  that  the  diaord 
was  such  as  to  disturb  the  peace  of  the  neig 
borhood. 

[Ed.  Note.— For  other  cases,  see  Intoxicati: 
Liquors,  Cent.  Dig.  §  256;    Dec.  Die  i  2ia 

3.  iHTOxicATiNa  LiqnoBa  (|  223*)  —  Lxqci 
Nuisance— Evidence. 

On  a  trial  of  an  indictment  for  maintai 
Ing  a  public  nuisance  in  a  certain  house  by  n 
fering  persons  to  congregate  there  and  becoi 
boisterous  and  disorderly,  and  by  suffering  t 
sale  of  liquor  there  contrary  to  the  statute,  e' 
dence  of  a  sale  of  liquor  about  two  years  befo 
the  trial,  but  within  one  year  precedmg  the  di 
at  which  the  indictment  was  returned,  is  adm 
sible,  but  evidence  of  a  sale  of  liquor  three  jea 
before  the  trial  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Intoxicatii 
Liquors,  Cent  Dig.  {§  267,  273;    Dec  Dig. 

4.  CRiifiNAi.  Law  ({  400*)— Best  Bvidbhce. 

In  a  prosecution  for  maintaining  a  comnu 
nuisance  in  a  certain  house  by  suffering  persoi 
to  congregate  there  and  become  disorderly  ai 
suffering  the  sale  of  liquor,  evidence  by  a  polii 
judge  that  defendant  was  convicted  before  hii 
within  a  year  before  the  finding  of  the  indie 
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meDt,  on  the  charge  of  having  liguors  in  his 
possession  for  the  purpose  of  selling  them,  is 
inadmissible,  as  the  conviction  should  have  been 
proved  by  the  record. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |»  879,  882-S84 ;  Dec.  Dig.  i 
400.*) 

5.  Cmminal  Law  (§  1119*)— Apphal  ahd  Eb- 

BOB— Bill  of  Exceptions. 

Complaint,  made  of  a  statement  by  the  at- 
torney for  the  commonwealth  in  arguing  a  case 
to  the  jury,  which  is  not  shown  by  the  bill  of 
exceptions,  will  not  'be  considered  on  appeal. 

[Ed.  Note.— For  'other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2929;  Dec.  Dig.  {  1119.*} 

Appeal  from  Oircolt  Court,  BoclLcastle 
County. 

"Not  to  be  officially  reported." 

John  Miller  was  convicted  of  matntainlng 
a  common  nuisance,  and  appeals.  Reversed 
and  remanded. 

C.  C.  Williams,  for  appellant  Jas.  Breath- 
itt, Atty.  Gen.,  and  Tom  B.  McGregor,  Asst 
Atty.  Gen.,  for  tbe  Oommonwealth. 

HOBSON,  J.  John  Miller  was  Indicted  in 
tbe  Rockcastle  circuit  court  for  maintaining 
a  common  nuisance.  He  was  found  guilty, 
and  bis  punishment  fixed  at  a  fine  of  $50 
and  GO  days'  confinement  in  the  county  Jail 
at  labor,  and  be  appeals. 

Tbe  indictment  charges  that  Miller  com- 
mitted the  offense  by  maintaining  a  common 
nuisance  on  the  Ist  day  of  May,  1907,  before 
tbe  finding  of  tbe  Indictment,  and  up  to  and 
including  tbe  day  of  tbe  finding  of  tbe  In- 
dictment This  was  a  sufllclent  charge  of  a 
continuing  offense.  Asbbrook  v.  Common- 
wealth, 1  BustL  139,  89  Am.  Dec.  616;  Rob- 
erson.  Criminal  Law,  |  629.  Tbe  local  op- 
tion law  is  In  effect  in  Rockcastle  county. 
It  was  charged  in  tbe  indictment  that  Miller 
maintained  a  common  nuisance  In  a  certain 
bouse  which  be  held,  by  suffering  persons  to 
congregate  there  and  become  boisterous  and 
disorderly,  and  by  suffering  the  sale  of  spir- 
ituous, vinous,  and  malt  liquors  there  con- 
trary to  tbe  statute.  It  is  not  essential  that 
tbere  t>e  such  disorder  as  to  disturb  the 
peace  of  the  neighborhood.  It  is  a  disorder- 
ly bouse  when  tbe  acts  done  there,  from  time 
to  time,  are  contrary  to  law.  2  Roberson  on 
Criminal  Law,  S  639;  Walker  v.  Common- 
wealth, 117  Ky.  727,  79  S.  W.  191.* 

Tbe  court  allowed  James  Johnson  to  testi- 
fy that  be  bought  a  quart  of  whisky  from 
Miller  about  two  years  Iwfore  the  trial, 
-which  was  held  at  tbe  June  term,  1908.  This 
evidence  was  admissible,  as  tbe  indictment 
was  returned  at  tbe  April  term,  1907,  and 
tbe  two  years  would  not  go  back  as  far  as 
one  year  before  the  finding  of  the  Indictment. 
Oharley  Johnson  was  allowed  to  state  that 
lie  purchased  some  whisky  from  Miller,  he 
tbougbt,  about  three  years  ago.  This  evi- 
dence should  have  l>een  excluded,  as  this  was 
mot  within  one  year  before  tbe  finding  of  the 


indictment.  J.  T.  Adams,  tbe  police  Judge, 
was  allowed  to  testify  that  Miller  was  con- 
victed before  him,  within  a  year  before  the 
finding  of  the  indictment,  on  the  charge  of 
having  spirituous,  vinous,  and  mnlt  liquors 
in  bis  possession  for  tbe  purpose  of  selling 
them.  This  evidence  should  have  been  ex- 
cluded. The  conviction  should  have  been 
proved  by  tbe  record,  and  not  by  parol,  and 
the  evidence  was  incompetent  in  any  event, 
unless  It  was  shown  that  be  bad  the  spiritu- 
ous, vinous,  and  malt  liquors  referred  to  in 
the  house  named  in  tbe  indictment  within 
one  year  before  It  was  found,  and  tbere  was 
no  proof  of  this. 

There  was  some  evidence  to  the  effect  that 
Miller  allowed  persons  to  congregate  in  bis 
bouse,  and  to  be  there  drinking  and  drunk, 
and  that  be  was  in  tbe  habit  of  selling  spirit- 
uous, vinous,  and  malt  liquors  tbere  contrary 
to  the  local  option  law.  Tbere  was  suffi- 
cient evidence  to  go  to  tbe  Jury;  but,  on  ae- 
connt  of  tbe  improper  evidence  that  was  ad- 
mitted over  the  defendant's  objection  above 
set  out,  a  new  trial  must  be  granted.  Com- 
plaint is  made  of  a  statement  made  by  tbe 
commonwealth  attorney  in  arguing  the  case 
to  tbe  Jury,  but  this  is  not  shown  by  tbe  bill 
of  exceptions.  Tbe  only  way  In  which  a  mat- 
ter of  this  sort  can  be  presented  to  this  court 
is  by  the  bill  of  exceptions.  Stagg  v.  Bright- 
^ell,  92  S.  W.  8,  28  Ky.  Lavv  Rep.  1220. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


McDowell  v.  louisville  a  n.  r.  co. 

(Court  of  Appeals  of  Kentucky.    Nov.  19,  1908.) 

Cabbiebs  (§  228*)— Live  SiocKr-UNEXPLAiN- 

ED  Death— Liability. 

A  carrier  is  not  liable  for  the  death  of 
stock  several  days  after  its  arrival,  where  it 
does  not  appear  whether  the  death  was  caused 
by  disease  contracted  before  or  after  carriage 
or  from  injury  in  transit. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {  960;  De&  Dig.  (  228.*! 

Appeal  from  Circuit  Court,  Hardin  County. 

"Not  to  be  officially  reported." 

Action  by  R.  E.  McDowell  against  the 
Louisville  Sc  Nashville  Railroad  Company. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.    Affirmed. 

H.  L.  James,  for  appellant  L.  A  Faurest, 
Benjamin  D.  Warfleld,  and  0.  H.  Moorman, 
for  appellee.  ' 

LA8SINO,  J.  Appellant,  R.  B.  »fcDowell, 
shipped  a  car  load  of  mules  from  Elizabeth- 
town  to  Columbia,  Tenn.  When  tbe  mules 
were  unloaded  at  Columbia,  one  of  them  lag- 
ged behind  tbe  others  and  bad  to  be  whipped 
to  make  it  keep  up  with  them.  It  refused 
to  eat  or  drink  that  evening.  Tbe  next  day 
it  appeared  to  be  better  and  was  sold  as  a 
sound  mule:    It  being  tbe  opinion  of  those 
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conducting  the  sale  that  its  Jaded  appearance 
was  diae  to  tlie  fatigue  brouglit  on  by  being 
shipped  some  200  or  800  miles.  It  was  sold 
two  or  three  times  within  two  days  after  Its 
arrival  at  Columbia,  and  was  taken  some 
16  miles  Into  the  country,  and  when  it  was 
again  sold  the  last  purchaser  discovered,  up- 
on attempting  to  tsike  the  mule  home,  that 
It  was  not  well,  and  he  attempted  to  treat 
it,  but  without  success,  and  it  died  in  three 
or  four  days.  Having  been  sold  under  a 
guaranty,  appellant,  McDowell,  refunded  to 
the  purchaser  the  cost  price  of  the  mnle  and 
instituted  suit  against  the  railroad  company 
to  recover  Its  value,  alleging  that  its  death 
was  the  result  of  injuries  received  while  in 
transit  between  Elizabethtown  and  Colum- 
bia. The  company  answered,  traversing  the 
allegations  of  the  petition.  At  the  conclu- 
sion of  the  plaintifF's  testimony,  the  court  in- 
structed the  Jury  to  find  for  tbe  defendant, 
and  of  his  ruling  in  so  doing  the  plaintiff 
complains  and  prosecutes  this  appeal. 

It  appears  from  the  evidence  that  appel- 
lant lived  about  9^  miles  from  Elizabeth- 
town,  that  he  was  a  handler  of  mules,  and 
that  In  September,  1906,  he  put  this  mule, 
along  with  others,  in  a  shed  adjoining  his 
bam,  for  the  purpose  of  fattening  them. 
They  remained  in  this  indosure'  until  early 
in  March  of  190T,  when  th^  were  taken  out 
and  driven  to  Elizabethtown,  for  the  pur- " 
pose  of  shipment  At  that  time  the  mule  in 
suit  was  fat  and  bad  had  no  exercise  for 
six  mouths.  It  appears  that  it  showed  no 
signs  of  being  sick  before  it  was  shipped. 
When  taken  from  the  car  at  Columbia,  it 
bore  no  marks  evidencing  any  injury  that  it 
had  received  while  in  transit  It  did  appear 
sluggish  when  taken  from  the  car,  but  It  was 


the  opinion  of  all  the  witnesses  who  testil 
npon  this  point  that  this  condition  i 
brought  about  by  fatigue  incldient  to 
journey.  There  is  no  proof  whatever  tl 
at  the  points  between  Elizabethtown  t 
Columbia  the  car  in  which  these  mxiles  w^ 
shipped  was  not  bandied  in  a  proper  m; 
ner.  All  of  the  other  mules  Included  In  t 
shipment  were  in  first-class  condition.  It 
shown  that  at  the  time  the  mules  were  st 
ped  the  weather  was  unusually  warm  for  i 
season,  and  it  is  In  evidence  that  the  muJ 
death  may  have  been  produced  by  a  dise 
brou^t  on  by  being  overheated  while  bei 
driven  from  appellant's  place  of  residence 
Elizabethtown,  or  from  Columbia  to  the  bo 
of  his  third!  purchaser,  some  16  miles  In  1 
country. 

Inasmuch  as  it  was  not  developed  by  ( 
testimony  what  caused  the  death  of  ttie  m\ 
— ^whether  It  resulted  from  a  disease  ci 
-tracted  before  it  was  shiplied,  or   after 
reached  Columbia,  or  whether  it  was  the 
suit  of  an  Injury  received  while  being  sh 
ped — the  jury  had  nothing  upon   which 
base  a  verdict,  and  it  has  repeatedly  b« 
held  by  this  court  that  in  such   cases  t 
Jury  will  not  be  permitted  to  speculate  as 
the  cause  of  the  injury.    Louisville  Gas  Co 
pany  v.  Kaufman,  Straus  &  Co.,  105  Ky.  1! 
48  S.  W.  434;    Hurt  v.  L.  &  N.  R.  R.  Coi 
pany,  116  Ky.  545,  76  S.  W.  602;    L.  4 
R.  R.  Company  v.  Watben,  49  S.  W.  Ifs5, 
Ky.  Law  Rep.  82;    L.  &  N.  R.  R.  Oompai 
V.  Warfleld,  88  S.  W.  818,  30  Ky.  liaw  B« 
352. 

Under  the  facts  proven,  we  are  of  opl 
ion  that  the  court  did  not  err  In  taking  ti 
case  from  the  Jury,  and  the  Judgment  is  i 
firmed. 
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SNTBER  et  aL  T.  BAIRD  INDEPENDENT 
SCHOOL  DIST. 

(Supreme  Court  of  Texaa.    Nov.  18,  1906.) 

L  Schools  AHD  School  Disibicts  (§  97*)— 

Issue  or  Bonds. 

Where  a  tax  levied  by  a  icbool  district  was 
illegal  because,  in  excess  of  20  cents  on  $100  of 
taxable  values,  bonds  proposed  to  be  Issued  upon 
■uch  illegal  levy  will  be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  I  225;  Dec.  Dig.  i 
97.»] 

2.  Appeal  and  Ebbob  (I  861*)-^abe  Cebti- 

FiKD— Review. 

Where  a  case  is  certified  by  a  Court  of  Civil 
Appeals  to  the  Supreme  Court,  the  latter  court 
will  not  decide  questions  not  presented  by  the 
certificate. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  It  ^447,  344S;  Dec.  Dig.  i 
8ttl.»] 

On   motion  for  rebearing.     Motion  over- 
ruled. 
For  former  opinion,  see  111  S.  W.  723. 


BROWN,  J.  An  amended  certificate  was 
filed  in  ttila  case,  by  which  the  honorable 
Court  of  Civil  Appeals  added  to  their  former 
certificate  that  the  majority  of  the  court  held 
"tliat  such  dletricts  are  without  authority  to 
issue  bonds  based  upon  a  greater  annual  tax 
rate  and  levy  than  20  cents  on  the  $100  of 
taxable  valuation."  There  is  nothing  In  the 
record  to  show  that  bonds  which  bad  been 
previously  Issued  by  the  Baird  independent 
school  district  were  in  question  in  this  case, 
but  it  appears  that  the  issue  was  whether  or 
not  tbat  district  should  issue  bonds  based 
apon  the  levy  greater  than  20  cents  on  the 
$100  of  taxable  values.  We  adhere  to  our 
former  ruling  and  hold  that  the  majority  of 
the  Court  of  Civil  Appeals  were  right  in  hold- 
ing tliat  the  Baird  independent  school  dis- 
trict bad  not  authority  to  levy  a  tax  exceed- 
ing 20  cents  on  the  $100  valuation  of  prop- 
erty within  the  district.  We  now  hold  that 
tbe  majority  of  the  court  correctly  held  tbat 
tbe  bonds  proposed  to  be  issued  based  upon 
tbe  illegal  levy  should  not  be  issued,  and  that 
tbe  injunction  should  be  made  peri)etual  as 
against  the  issue  of  those  bonds. 

The  certificate  does  not  present  to  this 
conrt  the  question  of  the  power  of  the  Baird 
Independent  school  district,  nor  of  any  other 
district,  to  levy  a  tax  of  20  cents  on  the  $100, 
and  we  have  never  decided  that  question 
wltb  reference  to  the  Baird  district,  or  any 
otber  district  The  certificate  does  not  pre- 
sent tbe  question  of  tbe  validity  of  any  bonds 
wblcb  have  been  issued  by  any  school  dis- 
trict in  the  state  and,  this  court  has  not  de- 
cided that  such  bonds  would  be  invalid,  or  to 
tvbat  extent  they  might  be  held  valid.  Nei- 
ther of  the  questions  suggested  have  been 
brought  within  the  Jurisdiction  of  this  court 
Xberefore  neither  has  been,  nor  can  either  be. 


decided  by  this  court  in  the  present  proceed- 
ing. 

The  motion  for  rebearing  is  therefore  over- 
ruled. 


OAIiVESTON,  H.  &  S.  A.  R7.  00.  v.  HER- 
RING. 

(Supreme  Conrt  of  Texas.    Nov.  18,  1908.) 

1.  CocBTS  (i  247*)— Texas  Supbeme  Couet— 
Appellate  Jubisdictior— Dbtekuination. 

In  determining  whether  a  decision  of  the 
Court  of  Civil  Appeals  overrules  other  appel- 
late dedsions,  so  as  to  give  the  Supreme  Court 
Jurisdiction  of  the  case,  the  decision  must  be 
considered  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  i  247.*] 

2.  CouBTS  (I  247*)— JtrBiSDicTioN- Texas 
Appellate  CJOubts  —  Conflictino  Deci- 
sions. 

A  conflict  between  a  decision  of  the  Conrt 
of  Civil  Appeals  reversing  and  remanding  and 
other  appellate  decisions,  which  have  been  over- 
ruled,  does  not  give  the  Supreme  Court  Juris- 
diction of  the  cause  in  which  such  decision  is 
made. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  247.*] 

Error  to  Court  of  OivU  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  W.  V.  Herring  against  the  Gal- 
veston, Harrisburg  &  San  Antonio  Railway 
Company.  From  a  Judgment  of  the  Court 
of  Civil  Appeals  (108  S.  W.  977)  reversing  a 
Judgment  for  defendant,  defendant  brings 
error.    Dismissed. 

Baker,  Botts^  Parker  &  Garwood,  Jno.  C. 
Box,  De  Montel  &  Fly,  and  W.  B.  Teagarden. 
for  plaintiff  in  error.  V.  H.  Blocker,. L.  J. 
Brucks,  H.  G.  (barter,  P.  J.  Lewis,  and  Geo. 
Powell,  for  defendant  in  error. 

WILLIAMS,  J.  In  the  Ciourt  Of  Civil  Ap- 
peals the  Judj^ent  of  the  district  court  was 
reversed,  and  the  cause  remanded  for  a  new 
trial.  Jurisdiction  of  this  court  to  grant 
the  writ  of  error  is  invoiced  upon  the  ground 
that  tbe  decision  of  the  Court  of  Civil  Ap- 
peals upon  questions  of  law  overrules  de- 
cisions of  this  court  and  other  decisions  of 
tbe  Courts  of  civil  Appeals. 

The  first  reason  for  which  the  Court  of 
Civil  Appeals  reversed  the  Judgment  was  that 
the  charge  of  the  trial  court  imiKised  upon 
plaintiff  the  burden  of  showing  that  he  was 
not  guilty  of  contributory  negligence  and 
had  not  assumed  the  risk.  The  application 
for  writ  of  error  takes  the  iKWitlon  tbat  the 
charge  was  improperly  construed,  and  that 
in  this  the  decision  of  the  (X>urt  of  Civil  Ap- 
peals overrules  those  of  this  court  in  the 
cases  of  Brown  v.  Sullivan,  71  Tex.  478,  10 
S.  W.  288,  and  G.,  0.  &  S.  F.  Ry.  Co.  v.  HUl, 
9S  Tex.  629,  69  S.  W.  136.  In  tbe  present 
case  tbe  court  gave  the  following  instruction: 
"If  you  believe  from  the  evidence  that  on  or 
about  tbe  29tb  day  of  August,  1906,  while 
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plaintiff  was  a  passenger  riding  on  the  ca- 
boose of  one  of  defendant's  freight  trains, 
said  train  and  caboose  came  to  a  stop  at  a 
point  on  defendant's  road  near  the  station 
of  OUdden,  In  Colorado  county,  and  If  you 
further  bellere  from  the  evidence  that,  while 
said  caboose  was  standing  still,  an  engine  and 
cars  operated  by  defendant  struck  said  ca- 
boose and  cars  with  unusual  force  and  vio- 
lence, and  if  yon  further  find  from  the  evi- 
dence that  plaintiff  was  not  warned  or  noti- 
fied that  said  caboose  and  cars  would  be 
struck,  if  you  find  they  were,  and  if  you 
further  find  from  the  evidence  that  By  rea- 
son of  said  cars  or  engine  striking  said  ca- 
boose and  cars,  If  you  find  they  did  so,  the 
plaintiff  was  thrown  down  and  injured  as 
alleged  In  his  petition,  and  If  you  further 
find  from  the  evidence  that  it  was  negligence 
on  the  part  of  the  defendant  to  permit  the 
said  caboose  and  cars  attached  thereto  to  be 
struck  with  unusual  force  and  violence,  if 
you  find  they  were  struck  with  unusual  force 
and  violence,  and  that  such  negligence  di- 
rectly caused  plaintiff's  injuries,  if  any,  and 
If  you  further  find  from  the  evidence  that 
plaintiff  was  not  guilty  of  any  contributory 
negligence  which  contributed  to  his  injuries, 
if  any,  and  If  he  did  not  assume  the  risk, 
then  your  verdict  should  be  for  the  plaintiff." 
And,  further,  that  "the  burden  of  proof  is 
upon  the  plaintiff  to  establish  his  case  by  a 
preponderance  of  evidence."  And  the  court 
gave  no  other  Instruction  concerning  the 
burden  of  proof.  The  Court  of  Civil  Appeals, 
in  the  opinion,  argues  that  the  first  instruc- 
tion alone  put  the  burden  of  proof  as  to  con- 
tributory negligence  and  assumed  risk  upon 
the  plalfitlff,  but  also  bases  its  decision  part- 
ly upon  the  combined  effect  of  the  two  in- 
structions. We  must  take  the  decision  as 
a  whole,  and,  when  so  considered,  it  is  a 
construction  of  charges  in  this  case  which 
are  materially  different  from  those  held  to 
present  no  reversible  error  in  the  cases  cited, 
as  will  plainly  appear  from  a  comparison. 

It  Is  also  urged  that  the  question  of  con- 
tributory negligence  arose  out  of  and  depend- 
ed upon  plaintiff's  own  testimony,  and  that  it 
was  such  as  to  impose  upon  film  the  burden 
of  rebutting  a  conclusion  of  contributory 
negligence  which  would  arise  from  the  facts 
stated  by  him  if  left  unexplained,  and  that 
the  charge,  if  construed  as  the  Court  of  Civil 
Appeals  construed  it,  was  correct  in  its  ap- 
plication to  this  case,  and  that  the  decision 
that  it  was  Incorrect  overrules  those  in  such 
cases  as  T.  &  N.  O.  Ry.  Co.  v.  Crowder,  63  Tex. 
503 ;  G.,  C.  &  S.  F.  Ry.  Co.  v.  Riordan  (Tex. 
Civ.  App.)  22  S.  W.  522;  Murray  v.  Railway 
Co.,  73  Tex.  2,  11  S.  W.  123.  If  all  that  is 
said  in  these  cases  tending  to  the  proposi- 
tion that  the  burden  of  proof  is  ever  on 
plaintiff  on  the  question  of  contributory  neg- 
ligence remained  unaffected  by  later  decisions 
of  this  court,  It  still  could  not  be  maintained 
that  the  conclusion  of  the  Court  of  Civil 
.Appeals  in  this  case  overrules  them.    Tliey 


were  based  upon  facts  there  under  consi 
oration  bearing  no  resemblance  to  those  be 
passed  upon  by  the  Court  of  Civil  Appea 
The  latter  holding  is  that  plaintiff's  tes 
mony  In  this  case  did  not  raise  such  qx» 
tlon  aa  to  his  contributory  negligence  as 
put  the  burden  of  proof  on  him  to  show  a 
he  was  not  guilty  of  it  Certainly  this  cam 
be  held  to  overrule  decisions  announcing  d 
ferent  conclusions  based  on  different  fad 
but  the  expressions  on  the  subject  in  t 
cases  relied  on  have  t>een  explained  and  t 
rule  as  to  the  burden  of  proof  otherwi 
settled  In  later  decisions  of  this  court,  ai 
If  a  conflict  existed  between  tliose  expr 
slons  and  the  holding  of  the  Court  of  Ci 
Appeals,  this  would  not  be  sufficient  to  gi 
Jurisdiction  to  this  court  In  a  cause  re  vers 
and  remanded  by  the  Court  of  Civil  Appea 
G.,  C.  &  S.  F.  Ry.  Co.  V.  Shleder,  88  Tex.  li 
30  S.  W.  802,  28  L.  R.  A.  538:  Sullivan 
Insurance  Co.,  89  Tex.  665,  36  S.  W.  T3. 

Another  particular  wherein  it  is  claim 
the  decision  of  the  Court  of  Civil  Appe; 
overrules  other  decisions  is  In  that  part 
the  opinion  which  holds  that  there  was 
question  in  the  case  of  plaintiff  having  i 
sumed  the  risk  of  the  defendant's  negligei 
In  the  management  of  the  train.  If  there  n 
such  negligence.  This  holding  conflicts  wi 
no  decision  relied  on.  The  only  risks  wbi 
plaintiff  in  error  contends  the  plaintiff  beli 
did  assume  were  those  Inseparable  from  t 
mode  of  transportation  by  freight  train.  T 
opinion  of  the  Court  of  Civil  Appeals  adm 
this  contention  throughout  its  opinion,  t 
holds  tliat  this  assumption  did  not  Indn 
risks  resulting  from  the  negligent  mana( 
ment  of  the  train,  a  holding  which  does  i 
overrule  any  case.  The  part  of  the  chai 
of  the  trial  court  upon  this  subject  held 
the  Court  of  Civil  Appeals  to  be  erroneo 
is  not  the  one  om  which  the  third  specifii 
tlon  of  error  is  based.  What  the  court  d 
hold  was  that  the  charge  puts  upon  the  plai 
tiff  the  assumption  of  the  risk  "of  the  on 
nary  and  usual  movements  of  said  trail 
which  the  court  held  to  mean  the  particul 
train  on  which  plaintiff  was  riding.  This 
a  mere  construction  of  the  charge  wbl 
overrules  no  case  cited. 

The  other  grounds  of  error  are  t>ased  up 
mere  language  In  different  parts  of  the  opi 
ion  under  consideration  concerning  the  6egt 
of  care  required  of  carriers  of  passengers  i 
freight  traind".  The  court  concludes  Its  d 
cusslon  by  a  statement  of  the  rule  by  whi 
it  expresses  the  care  required,  and  its  boi 
ing  upon  the  subject  is  thus  shown.  If  t 
rule  stated  differs  otherwise  than  in  form 
expression  from  that  contended  tor  by  plai 
tiff  in  error,  we  are  unable  to  discern  t 
difference.  Certainly  this  part  of  the  opi 
Ion  does  not  overrule  any  case  relied  on  I 
plaintiff  in  error. 

Finding  nothing  upon  which  the  Jurlsdl 
tlon  of  this  court  can  rest,  the  qucsttoo 
to   the   correctness  of  the  decision  of  tl 
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?onrt  of  CItU  Appeals  Is  not  before  ua,  and. 
be  writ  of  error  must  be  dismissed. 
Writ  of  error  dismissed. 


CREWS  V.  CORTEZ  et  nz. 
(Supreme  Court  of  Texas.     Nov.  18,  1908.) 

I.  IiAHDLOBD  AND  TXNART  ({  331*)— REKTAI. 
OR  SHABXa  —  BbKACH  OF  CONTRAOT  —  DaH- 
AQES. 

A  contract  for  the  rental  of  a  farm  on 
ihares  8o  far  partakes  of  the  nature  of  con- 
:  Facts  for  personal  service  as  to  make  it  just 
o  take  into  consideration  the  principles  by 
vhich  damages  for  breaches  of  contracts  for  per- 
lonai  service  are  ascertained,  and  where,  by  the 
>reach  by  the  landlord  of  a  contract,  the  tenant 
ind  those  to  whose  services  he  is  entitled  are 
brown  into  enforced  idleness,  only  such  sums 
IS  the  tenant,  and  those  to  whose  services  be  is 
■ntitled,  may  by  reasonable  diligence  subsequent- 
y  earn,  can  be  deducted  from  the  value  of  the 
enant's  share  of  crop  growing  at  the  time  of 
be  breach. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {  1361 ;  Dec.  Dig.  |  331.*] 

I.  Landlord  and  Tenant  (§  331*)— Rental 
ON  Shares  —  Breach  of  Contbacti  —  Dau - 

AOBS. 

A  tenant  of  a  farm  on  shares,  wrongfully 
'orced  by  the  landlord  to  abandon  the  prem- 
sea  while  a  crop  was  growing,  was  entitled  to 
-ecover  the  value  of  his  share,  less  the  sums  be, 
ind  those  to  whose  services  he  was  entitled, 
K>uld  subsequently  earn  by  reasonable  diligence, 
ogether  with  all  other  expenses,  including  those 
'or  hired  labor  which  he  would  have  incurred  in 
lerforming  his  contract ;  but  the  expense  incur- 
red by  the  landlord  for  labor  in  maturing  and 
larvesting  the  crop  could  not  be  deducted. 

[Ed.  Note.— For  other  cases,  see  landlord  and 
Tenant,  Cent.  Dig.  {  1361;    Dec.  Dig.  |  831.*] 

J.    LlANDLOBD    AND    TENANT    (5    331*)— RENTAL 

ON  Shabbs  —  Bbeach  of  Contract  —  Dak- 

AOES— Evidence. 

The  expenses  incurred  by  a  landlord  in  ma- 
uring  and  harvesting  a  crop  growing  at  the 
ime  Jie  wrongfully  evicted  the  tenant  on  shares 
nay  be  taken  as  evidence  of  the  expense  which 
be  tenant  would  have  incurred,  provided  there 
s  no  discernible  difference  in  the  results  of  the 
nanagement  of  the  landlord  and  tenant. 

[EM.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  i  331.*] 

1.    I/ASDLORD    AND    TENANT    (8    331*)— RENTAL 

ON  Shares  —  Bbbach  or  Contbact  —  Da:m- 

AOES. 

Tbe  doctrine  applicable  to  the  ascertain- 
nent  of  damages,  when  property  of  one  is 
vrongfully  converted  by  another,  is  not  the 
■ule  for  the  measurement  of  damages  for  tbe 
vrongful  eviction  by  a  landlord  of  bis  tenant  of 
I  farm  on  shares;  the  rights  of  the  parties 
)eing  founded  on  contract. 

[E]d.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  i  1861 ;    Dec  Dig.  {  331.*] 

Certified  Question  from  Court  of  Civil  Ap- 
>eals  of  Third  Supreme  Judicial  District. 

Action  by  Ramon  Cortez  and  wife  against 
Mullen  Crews.  From  a  judgment  for  plain- 
Iffs,  defendant  appeals,  and  the  Court  of 
:?lvll  Appeals  certifies  a  question  to  tbe  Su- 
>reme   Court.     Question  answered. 

A.  B.  Storey  and  M.  C.  Jeffrey,  for  appel- 
ant.   McNeal  &  Ellis,  for  appellees. 


WILLIAMS,  J.  Certified  qnestlon  from 
tbe  Court  of  Civil  Appeals  for  the  Third  Dis- 
trict as  follows: 

"Preliminary  to  certifying  tbe  hereinafter 
stated  question,  we  certify  that  the  above 
styled  and  numbered  cause  is  now  pending 
In  this  court,  and  that  tt  is  a  suit  brought  by 
tbe  appellee,  Ramon  Cortez,  and  bis  wife, 
Amanda  Cortez,  against  the  appellant,  Cul- 
len  Crews,  to  recover  damages  to  the  extent 
of  one-half  the  value  of  a  crop  planted  and 
raised  on  about  400  acres  of  land  rented  by 
appellee  Ramon  Cortez  from  the  appellant, 
Cullen  Crews,  for  the  year  19(®;  also,  an 
additional  sum  of  $100  salary,  claimed  by 
plaintiff,  about  which  no  other  statement  is 
necessary,  as  the  question  certified  has  no 
relation  to  It  The  case  was  tried  In  the 
court  below  before  a  Jury,  and  verdict  and 
judgment  resulted  in  favor  of  plaintiff  in  tbe 
sum  of  $1,500,  from  which  the  appellant  has 
perfected  this  appeal. 

"The  case  made  by  the  plaintiff's  petition 
is  substantially  as  follows:  Plaintiff  alleged 
that  he  rented  from  the  appellant.  Crews, 
400  acres  of  farm  land  with  the  necessary 
rent  houses.  He  was  to  take  possession  of 
the  premises  and  cultivate  the  land  for  one- 
half  of  the  crop  to  be  raised  thereon;  the 
appellant  agreeing  to  furnish  the  necessary 
tools,  teams,  and  feed  for  the  same  for  tbe 
cultivation  of  the  land,  and  also  to  furnish 
necessary  seed  to  plant  the  same.  This  con- 
tract was  alleged  to  have  been  made  on  or 
about  the  Ist  day  of  January,  190S,  and  the 
plaintiff  alleges  that  be  went  into  possession 
of  the  farm,  planted  and  cultivated  the  same 
In  a  proper  manner,  that  on  or  about  the  5th 
day  of  June  of  that  year  the  defendant, 
through,  his  agent,  whose  conduct  he  con- 
sented to  and  ratified,  by  threats  and  vio- 
lence deprived  the  appellees  of  possession  of 
the  premises  and  the  growing  crops,  and  that 
they  were  forced  to  abandon  the  same.  It 
Is  then  substantially  alleged  that  the  appel- 
lant appropriated  the  crop  and  converted  the 
same  to  his  own  use,  and  that  the  total  value 
of  the  plaintlfTs  Interest  In  the  crop  so 
gathered  by  the  appellant  and  appropriated 
was  the  sum  of  $3,230,  for  which  amount  he 
sues  as  actual  damages  in  addition  to  the 
$100  before  stated.  He  further  alleges  that, 
since  the  breach  of  the  contract,  be  (plain- 
tlfO,  who  was  a  farmer,  was  not  able  to  pro- 
cure work  of  the  same  kind  except  to  the 
value  of  $25  per  month,  which  he  admits  he 
Is  willing  to  have  deducted  from  the  actual 
damages  that  he  might  be  entitled  to  re- 
cover. The  suit  was  brought  on  October  10, 
1906.  Tbe  defendant  by  answer  generally 
denied  the  averments  of  the  plaintiff's  peti- 
tion, and  denied  that  he  employed  the  plain- 
tiff to  oversee  tbe  premises,  or  gave  him  con- 
trol or  management  of  the  same,  but  that  he 
had  employed  one  Flores  to  attend  to  bis 
business,    including  the  supervision   of   tbe 


>For  other  cases  see  same  topic  and  sectloQ  NUMBER  tn  Dec.  &  Am.  Diss.  1907  to  date,  ft  Reporter  Indexes 
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farm  'which  the  plaintiff  was  to  cultlyate, 
that  plaintiff  voluntarily  abandoned  the 
premises  and  the  crops,  that  one  of  the  rea- 
sons wb^  he  did  so  was  that  the  merchant 
who  was  furnishing  supplies  refused  to  fur- 
ther continue  to  do  so,  and  that  he  had  be- 
come liable  and  bound  for  an  amount  of 
supplies  which  would  consume  his  interest 
in  the  crops  to  be  raised,  that,  after  plain- 
tiff had  abandoned  the  premises  and  crops, 
the  defendant  took  possession  and  coltivated, 
gathered,  and  marketed  the  same  at  the 
reasonable  expenditure  of  $2,712,  which 
amount  he  pleaded  as  an  offset  to  plaintiff's 
demand,  on  the  theory  that  the  plaintiff 
would  only  be  entitled  to  a  one-half  interest 
in  the  crop,  less  his  proportionate  share  of 
the  costs  and  expenses  necessarily  incurred 
by  the  defendant  after  he  took  possession. 
Other  facts  are  stated  in  the  answer,  which 
it  is  unnecessary  to  repeat. 

"In  deference  to  the  verdict  of  the  Jury, 
and  in  view  of  the  fact  that  there  is  evi- 
dence to  support  it,  we  find  the  following 
facts,  although  there  is  upon  some  of  the  ma- 
terial questions  a  conflict  of  evidence:  We 
find  that  the  appellant  and  appellee  did  en- 
ter into  the  contract  substantially  as  plead- 
ed by  the  plaintiff;  that  the  plaintiff  took 
possession  of  the  farming  lands,  planted  the 
crops,  #nd  properly  cultivated  the  same, 
which  consisted  principally  of  com  and  cot- 
ton, and  which  was  in  a  fair  state  of  cultiva- 
tion and  in  a  fairly  prosperous  condition  on 
or  about  the  6th  day  of  June,  1905,  when  the 
defendant,  through  his  agent  and  manager, 
Flores,  and  with  the  loiowledge  and  subse- 
quent ratlflcation  of  the  conduct  of  Flores, 
by  threats  and  violence  forced  the  plaintiff 
and  his  family  and  his  hired  hands  to  aban- 
don the  premises  and  the  crops,  and  by  such 
unlawful  and  wrongful  means  the  defendant 
then  and  thereafter  took  possession  of  the 
premises  and  crops  and  caused  the  crops  to 
be  cultivated  and  gathered,  and  appropriated 
to  his  own  use  the  proceeds.  There  Is  evi- 
dence which  tends  to  show  that  the  value 
thereof  was  about  the  amount  alleged  by  the 
plaintiff,  which  was  a  sum  more  than  that 
awarded  to  him  by  the  verdict  of  the  Jury. 
On  the  other  hand,  we  find  that  there  is 
some  evidence  in  the  record  on  behalf  of  the 
defendant  tending  to  show  that  the  plaintiff 
did  not  abandon  and  leave  the  premises  and 
crops  on  account  of  the  fact  that  in  safety 
to  himself  and  family  he  was  forced  so  to  do, 
but  that  he  voluntarily  abandoned  the  same, 
and  the  defendant's  evidence  shows  that  the 
entire  value  of  the  crop  so  produced  on  the 
premises  amounted  to  about  $2,498,  and  that 
in  order  to  properly  cultivate,  gather,  and 
market  the  crop  after  it  was  abandoned  by 
the  plaintiff.  It  was  necessary  for  the  defend- 
ant to  expend  a  considerable  sum  of  money, 
near  the  amount  alleged  by  him  In  his  an- 
swer, and  there  is  some  evidence  from  which 
the  conclusion  can  be  reached  that  such 
amount  so  expended  was  necessary  and  rea- 


sonable. These  are  all  the  facts  and  i 
dence  we  find  it  necessary  to  state  in  or 
to  understand  and  properly  give  answer 
the  question  certified. 

"The  trial  court,  on  the  measure  of  di 
ages,  and  in  accordance  with  the  meas 
pleaded  by  the  plaintiff,  instructed  the  j 
that  if  the  plaintiff  was,  on  the  grounds 
leged,  forced  to  abandon  the  premises  i 
crops,  and  thereby  the  defendant  wrongfi 
deprived  him  of  possession  of  tbe  same,  t 
the  plaintiff  would  be  entitled  to  reco 
one-half  of  the  value  of  the  entire  crop  ' 
tivated,  matured,  and  raised  upon  the  pr 
ises,  less  such  a  sum  as  the  Jury  migbt 
lieve  from  the  evidence  the  plaintiff  and 
family  could  have  earned  during  tbe  pei 
they  were  deprived  of  the  possession  of 
same.  JIhe  court  also  instructed  the  ] 
that,  if  they  believed  that  the  plaintiff 
untarily  abandoned  the  premises  and  ct 
and  was  not  forced  to  do  so,  then  t 
should  return  a  verdict  In  favor  of  the 
fendant 

"The  defendant  In  the  court  below 
quested  a  charge  substantially  to  the  et 
that,  although  the  plaintiff  was  driven  ft 
tbe  leased  premises,  as  alleged,  if  the  pli 
tiff  was  entitled  to  recover,  the  defend 
would  be  entitled  to  recover  on  bis  cr 
action  or  offset  against  tbe  plaintiff  the  i 
sonable  amount  expended  for  tbe  cultivat 
gathering,  and  marketing  of  the  crop  ai 
the  time  the  defendant  took  possession.  1 
charge  was  refused.  By  proper  asslgnoM 
of  error  the  defendant  complains  of  tbe 
tion  of  the  court  in  refusing  this  charge. : 
has  also  by  assignments,  complained  of 
charge  of  the  court  on  tbe  measure  of  di 
ages,  as  stated,  on  the  ground  that  tbe  pli 
tiff  Is  only  entitled  to  compensation  for 
value  of  his  part  of  the  crop,  less  the  reas 
able  cost  and  amount  expended  by  the 
fendant  in  cultivating,  gathering,  and  n 
ketlng  the  same. 

"In  deciding  similar  questions  In  cases 
this  character,  there  la  an  apparent  con) 
between  tbe  decisions  of  the  Courts  of  C 
Appeals  upon  this  subject.  This  conflict 
Illustrated,  on  the  one  hand,  by  the  ca!>e 
Fagan  v.  Vogt,  35  Tex.  Civ.  App.  528,  80 
W.  665,  and,  on  the  other,  by  the  case 
Waggoner  y.  Moore  &  Stephens,  101  S. 
1058,  18  Tex.  Ct  Rep.  491,  the  first  case  n 
tlohed  decided  by  the  Court  of  OvU  Appt 
of  the  First  District,  and  the  second  case  m 
tioned  decided  by  the  Court  of  CJivll  Appe 
of  the  Second  District,  and,  In  this  conn 
tion,  we  desire  to  call  the  court's  attent 
to  another  line  of  cases  which  may  b: 
some  bearing  upon  this  question :  M..  K 
T.  Ry.  Co.  V.  Starr,  22  Tex.  Civ.  App.  3."»3, 
S.  W.  393 ;  Brown  v.  Pope,  27  Tex.  Civ.  A 
225,  65  S.  W.  42;  Cummings  v.  Master 
(Tex.  Civ.  App.)  93  S.  W.  508. 

"We  do  not  Intend  to  certify  the  conflict 
decision,  but  we  propound  to  the  Supre 
Court  the  following  question:  In  view  of  I 
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facts  as  found  by  us  as  sustaining  tbe  ver- 
dict In  favor  of  tbe  plaintlfC  on  tbe  ground 
tbat  be  was  Illegally  and  wrongfully  depriv- 
ed of  possession  of  tbe  premiaes  and  tbe 
crops  produced  tbereon,  did  tbe  trial  court 
in  its  cbarge  submit  tbe  correct  measure  of 
damages?  Or,  in  otber  words,  would  tbe  de- 
fendant in  sucb  a  case  be  entitled  to  cbarge 
against  the  plaintiff  any  part  of  tbe  reason- 
able cost  and  expense  of  cultivating,  gather- 
ing, and  marketing  tbe  crop  after  the  time 
tbat  the  defendant  wrongfully  and  illegally 
took  iMssesslon  of  tbe  same  and  forced  the 
plaintiff  to  abandon  tbe  same?" 

In  tbe  case  of  Rogers  v.  McGufFey,  96  Tex. 
5C5,  74  S.  W.  753,'  the  question  as  to  tbe 
measure  of  damages  for  the  breach  of  sucb  a 
contract  as  tbat  now  in  question  was  dis- 
cussed, and  we  said :  "But  contracts  like  the  ' 
cue  in  question  have  additional  elements. 
The  parties  entering  into  them  stipulate  for 
shares  In  the  crops  to  be  produced  as  tbe 
benefit  to  be  derived  from  them.  Tbe  owner 
of  tbe  land  expects  the  share  reserved  to 
biuiself  as  a  return  for  tbe  cultivation  of  biB 
land  and  his  other  outlay.  Tbe  benefits  ex- 
pected by  tbe  otber  party  are  employment 
and  the  stipulated  return  for  bis  labor,  and, 
sometimes,  a  borne  for  the  time.  To  deprive 
bim  of  these  benefits  is  to  deprive  him  of 
that  which,  in  tbe  very  contract,  both  parties 
to  it  contemplate  be  shall  receive.  It  would 
seem  to  follow  necessarily  tbat  bis  damages 
should  be  compensation  for  what  he  thus 
lost.  In  such  a  contract  the  parties  enter  In- 
to a  Joint  business  enterprise  and  stipulate 
what  shall  be  tbe  advantages  to  each.  When 
one  wrongfully  deprives  the  other  of  those 
advantages,  he  should  be  required  to  com- 
pensate blm  for  tbat  which  tbe  contract 
stipulated  be  should  have.  The  objects  of 
tbe  contract  have  a  close  analogy  to  those  of 
a  partnerslilp,  and,  In  so  far  as  employment 
for  the  labor  of  one  of  tbe  parties  is  one  of 
tbe  purposes,  to  the  contract  for  personal 
service."  Fnrther  in  that  opinion  it  is  said: 
"It  is  true  that  the  plaintiff  is  not  neces- 
sarily entitled  to  recover  as  fully  as  if  tbe 
contract  had  been  performed;  it  often  being 
necessary  to  make  proper  deductions  in  order 
to  ascertain  the  true  amount  of  bis  damages. 
Bat  it  is  still  true  that  tbe  probable  results 
of  tbe  contract,  if  executed,  its  'value,'  as 
Judge  Wheeler  calls  it  in  Hassell  v.  Nutt,  14 
Tex.  260,  are  to  be  tbe  basis  of  tbe  inquiry. 
Heame  ▼.  Garrett,  40  Tex.  626.  What  de- 
ductions should  be  made  must,  as  indicated 
by  the  opinion  in  the  case  last  dted,  depend 
upon  tbe  facts  of  particular  cases."  The 
views  thus  expressed  are  sustained  by  the 
following  authorities:  Taylor  v.  Bradley,  39 
N.  Y.  129,  100  Am.  Dec.  415;  Depew  v.  Ket- 
cbum,  75  Hun,  227,  27  N.  Y.  Supp.  8 ;  Jewett 
T.  Brooks,  134  Mass.  505;  Bowers  v.  Graves, 
8  S.  D.  385,  66  N.  W.  931. 

In  Rogers  v.  McGufley,  and  in  Waggoner 
V.  Moore  &  Stephens,  101  S.  W.  1058,  18  Tex. 
Ct.  Bep.  491,  tbe  contracts  were  broken  before 


any  crops  had  been  brought  Into  existence, 
and  therein  they  differ  from  Fagan  v.  Vogt, 
35  Tex.  Civ.  App.  528,  80  S.  W.  665,  and 
Tignor  V.  Toney,  13  Tex.  Civ.  App.  518,  33 
S.  W.  881,  In  which  the  decisions  were  based 
on  tbe  doctrine  of  wrongful  and  Intentional 
conversion  of  personal  property,  as  expressed 
in  the  cases  last  cited  in  the  present  certifi- 
cate. That  doctrine  is  fully  stated  In  Wood- 
en Ware  Co.  v.  United  States,  106  U.  S.  432, 
1  Sup.  Ct  398,  27  L.  Ed.  230,  and  in  the 
cases  there  cited.  For  reasons  to  be  given 
further  on,  we  are  of  tbe  opinion  tbat  it  does 
not  apply  to  this  case.  Tbe  damages  which 
the  plaintiff  In  this  case  Is  entitled  to  recover 
on  facts  such  as  are  found  by  the  Jury  and 
by  the  Court  of  Civil  Appeals  are  to  be  as- 
certained, as  Indicated  In  Rogers  v.  McGuf- 
fey,  by  finding  the  value  of  tbe  contract  to 
blm,  or.  In  other  words,  of  the  pecuniary 
benefits  which  would  have  accrued  to  him 
bad  be  been  allowed  to  perform  it  fully.  The 
claim  asserted  seems  to  be  for  tbe  value  of 
tbe  stipulated  share  of  tbe  matured  crops, 
and  we  shall  assume  tbat  It  would  have  con- 
stituted tbe  entire  compensation  to  plaintiff 
for  fujly  performing  the  contract  had  It  been 
received  as  the  result  of  such  performance. 
He  was  thus  to  receive  all  the  return  con- 
templated for  the  labor  and  expense  of  mak* 
ing  and  harvesting  the  crops.  Tbe  question  ^ 
arises :  Is  he  to  receive  tbe  value  of  all  of 
it,  when  he  was  relieved  of  part  of  the  labor 
and,  perhaps,  of  other  expense  tbat  would 
have  been  necessary  to  full  performance?  As 
was  said  In  Rogers  v.  McGuffey,  such  con- 
tracts sometimes  are  intended  to  furnish  em- 
ployment for  the  labor  of  the  tenant  or  crop- 
per. Tbe  profit  to  be  realized  out  of  the 
crops  over  and  above  the  value  of  the  labor 
and  other  outlays  expended  In  making  them 
is  therefore  not  all  that  Is  contemplated  in 
such  contracts.  Employment  for  tbe  tenant 
or  copper  when  so  secured  is  valuable,  wheth- 
er a  profit  over  and  above  such  labor  and 
other  expenses  is  realized  or  not,  and  this 
may  be  true  as  to  tbe  labor  of  members  of 
his  family  which  be  can  control  and  utilize 
without  extra  expense. 

By  tbe  breaking  of  tbe  contract  be  and 
others  whose  services  he  is  thus  entitled  to 
may  be  thrown  Into  enforced  idleness,  and 
thus  be  may  be  denied  one  of  the  l>enefits 
contemplated  in  the  making  of  the  contract. 
Such  contracts  so  far  partake  of  tbe  nature 
of  those  for  personal  service  as  to  make  it 
Just  to  take  Into  consideration  tbe  principles 
by  which  the  damages  for  breaches  of  those 
contracts  are  ascertained,  and,  in  cases  where 
such  results  as  we  have  Just  indicated  have 
flowed  from  the  breach,  to  deduct,  not  the 
entire  value  of  the  labor  that  was  necessary 
to  the  making  of  the  crop,  but  only  such 
sums  as  those  so  thrown  out  of  Qpiployment 
could  by  reasonable  diligence  have  earned 
thereafter;  but  all  otber  expenses,  including 
those  for  hired  labor,  which  tbe  cropper 
would  have  incurred  In  performing  bis  part 
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Of  the  contract,  should  be  deducted  from  the 
value  of  his  share  of  such  crops  as  he  would 
have  made,  for  the  reason  that  he  would 
have  realized  from  the  matured  crops  only 
the  difference  between  the  value  of  his  share 
and  the  cost  of  their  production.  Whether 
or  not  other  deductions  should  have  been 
required  besides  that  mentioned  In  the  charge 
we  cannot  definitely  determine,  for  the  rea- 
son that  the  certificate  does  not  state  what 
the  evidence  was  upon  the  subject. 

The  plaintiff  did  not  have  the  right  to  re- 
cover the  entire  value  of  the  stipulated  share 
of  the  crops  he  would  have  made,  if,  In  order 
to  make  them,  further  expenditures,  such  as 
we  have  indicated,  would  have  been  neces- 
sary on  his  part;  but  he  had  only  the  right 
to  recover  the  difference  between  such  value 
and  the  amount  of  such  further  outlays,  add- 
ed to  the  deductions  to  be  made  as  for  such 
earnings  in  other  employment  as  are  above 
indicated.  Expenses  Incurred  by  defendant 
for  labor,  or  other  things,  in  maturing  and 
harvesting  the  crops,  are  not  to  be  deducted 
in  estimating  plaintiff's  damages.  The  plain- 
tiff, if  the  facts  be  as  found,  is  not  charge- 
able with  expenses  incurred  by  the  defend- 
ant Burwell  v.  Brodle,  134  N.  0.  640,  47  S. 
«E.  47;  Jefcoat  v.  Gunter,  73  Miss.  539,  19 
South.  94;  Foley  v.  S.  W.  Land  Cto.,  94  Wis. 
329,  68  N.  W.  994.  The  crops,  as  we  gather 
from  the  certificate,  were  to  be  made  by  the 
labor  of  plaintiff  and  of  others  employed  by 
him.  The  expenses  be  would  have  incurred 
might  have  been  more  or  less  than  those  in- 
curred by  defendant,  and  the  crops  he  would 
have  raised  might  have  been  better  or  worse 
than  those  the  defendant  raised.  Of  course, 
in  supposable  cases  there  might  be  no  dis- 
cernible differences  in  the  results'  of  their 
management.  In  which  case  those  obtained 
by  the  defendant  might  be  tal^en  as  evidence 
of  those  -which  the  plaintiff  would  have  ob- 
tained; but  at  last  the  plain  tiffs  rights  are 
to  be  Judged  by  that  which  would  have  been 
the  result  of  his  performance  of  the  contract. 

It  may  be  that  the  trial  court  proceeded 
upon  the  theory  laid  down  in  the  cases  of 
Tlgnor  V.  Toney  and  Fagan  v.  Vogt,  supra. 
We  have  not  found  any  other  authority  for 
the  application  of  that  doctrine  to  such  cases 
as  this,  where  the  wrong  committed  was  the 
breach  of  an  executory  contract  for  the  rais- 
ing of  crops;  the  breach  occurring  when  the 
crops  were  immature.  The  authorities  cited 
above  from  other  states  lay  down  substan- 
tially the  measure  of  damages  as  we  have  de- 
fined it,  applied  in  cases  where  the  crops 
were  growing  as  well  as  In  those  In  which 
they  had  not  been  sown  when  the  breaches 
occurred. 

The  doctrine  applicable  where  the  property 
of  one  Is  taken  and  converted  by  another  by 
a  willful  trespass  and  without  bona  fide 
claim  of  right  docs  not  furnish  the  rule  for 
cases  like  this,  where  the  wrong  done  con- 


sists in  the  breach  of  a  contract  under  whi 
the  crops  are  to  be  produced.  The  rights 
the  parties  are  founded  on  the  contract  aj 
the  wrong  done  is  compensated  for  when  t 
Injured  party  is  allowed  the  full  value  whl 
he  would  have  produced,  less  the  expense 
which  he  has  been  relieved.  That  dlfficultl 
exist  In  applying  this  measure  of  damages 
recognized  by  all,  but  it  is  the  logical  a: 
Just  one,  and  the  trouble  encountered  is  i 
insuperable. 

We  have  endeavored  to  so  state  the  li 
as  to  answer  the  question  certified  snbsta 
tlally,  without  being  able,  for  lack  of  full 
Information  as  to  the  .facts,  to  determi 
whether  or  not  the  charge  given  \«-as  « 
rect  That  question  must  depend  up 
whether  or  not  the  law  as  we  state  It  to 
was  properly  applied  to  the  evidence. 


ATTEBEBRY  v.   BURNETT  et    at 
(Supreme  Court  of  Texas.    Nov.  IS,   lOOSJ 

1.  VeRDOB  ARn   PUBCHASEB  (I  261*) — Rese 
VATION  OP   VERDOB'S   LIER— L.EQAX.    TiTLE. 

Where  a  vendor  conveying  land,  bnt  ( 
preasly  reserving  a  lien  to  secure  the  parcbi 
money  note,  transferred  the  note  to  a  third  p 
son  and  died,  the  legal  title  vested  in  his  b( 
in  tmst  for  the  third  person  to  enforce  t 
note  and  for  the  purchaser  on  his  paying  t 
note. 

[Ed.  Note. — For  other  cases,  see  Tendor  ai 
Purchaser,  Dec.  Dig.  |  261.*] 

2.  Vendob   and   Pcbcraseb   (5  54*) — Etft' 
of  exectttort  contract. 

A  vendor  in  an  executory  contract  for  tl 
■ale  of  land,  who  receives  the  pnrchaae  prk 
holds  the  legal  title  in  trust  for  the  purchase 
and  on  the  death  of  the  vendor  the  legal  tit 
descends  to  his  heir  for  the  benefit  of  the  pu 
chaser. 

[Ed.  Note.— For  other  cases,  see  Vendor  >i 
Purchaser,  Cent.  Dig.  f  85;   Dec.  Dig.  {  54.*] 

3.  Vbndob  and   Pubchaseb  (J  54*) — Ewru 

or  EXECUTOBY  CONTBACT. 

A  vendor  in  an  executory  contract  tor  tl 
sale  of  real  estate  who  receives  the  price,  or 
vendor  conveying  the  premises  and  leserving 
lien  to  secure  the  price,  is  divested  of  the  eqa 
table  title  to  the  premises,  and  he  holds  tl 
legal  title  in  trust  for  the  purchaser,  which  tnu 
be  cannot  terminate  by  a  conveyance  to  anotlw 
nor  by  purchasing  the  equitable  title. 

[E!d.  Note.— For  other  cases,  see  Vendor  an 
Purchaser,  Cent.  Dig.  |  85 ;    Dec.  Dig.  f  M*\ 

Certified  Questions  from  Court  of  Civil  A) 
peals  of  Fifth  Supreme  Judicial   District 

Action  by  J.  P.  Atteberry,  administrator  « 
O.  W.  Spradling,  deceased,  against  Mrs.  J 
O.  Burnett  and  others.  From  a  Jad^nnei 
granting  InsufiBcient  relief,  plaintiff  appeab 
and  the  Court  of  Civil  Appeals  certify  que! 
tions  to  the  Supreme  Court  Questions  ai 
swered. 

Certified  questions  from  the  Court  of  Civi 
Appeals  of  the  Fifth  Supi'eme  Judicial  Dis 
trict,  as  follows : 

"Atteberry,  as  an  administrator  of  the  e< 
tate  of  O.  W.  Spradling,  deceased,  institute) 
this  suit  against  the  appellees.  Mrs.  A.  G 


•For  otber  cues  >e«  same  topic  and  aectlon  NUMBER  In  Dec.  &  Am.  Digi.  1907  to  Oate,  ft  Hoporter  Index** 
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Burnett,  W.  F.  Jones,  and  P.  M.  Newton,  on 
the  19th  day  of  January,  1007.  The  original 
petition,  omitting  its  formal  parts,  is  as  fol- 
lows: 

"  That  on  or  about  the  1st  day  of  August, 
1905,  O.  W.  Spradling  departed  this  life,  and 
that  thereafter,  to  wit,  on  the  7th  day  of 
September,  1906,  letters  of  administration  on 
the  estate  of  said  O.  W.  Spradling  were  duly 
granted  to  J.  P.  Atteberry,  plalntiflf,  by  the 
county  court  of  Hunt  county,  Tex.,  and  that 
thereupon  plaintiff  duly  qualified  as  such  ad- 
ministrator. Tliat  administration  of  the  es- 
tate of  said  O.  W.  Spradling  is  still  open  and 
X>endlng,  and  that  plaintiff  and  defendants 
all  reside  in  Hunt  county,  Tex.  That  here- 
tofore, to  wit,  on  the  lOUi  day  of  February, 
1898,  the  defendant  Mrs.  A.  O.  Burnett  ex- 
ecuted and  delivered  to  C.  A.  Iiangford  and 
A.  Cameron  her  certain  promissory  note  for 
$1,025,  payable  at  OreenTllle,  Tex.,  both  prin- 
cipal and  interest  Said  note  was  due  on  or 
before  the  Ist  day  of  January,  1899,  with  In- 
terest from  its  date  until  paid  at  the  rate  of 
10  per  cent,  per  annum,  the  interest  payable 
annually  as  it  accrues,  for  value  received. 
This  note  was  given  as  part  payment  for  a 
certain  lot  or  parcel  of  land,  situated  in  the 
city  of  Greenville,  Hunt  county,  Tex.,  and 
being  a  part  of  the  Epps  Gibbons  survey,  and 
being  the  east  half  of  a  tract  of  land  deeded 
by  T.  A.  Ball  to  W.  A.  Mowery  January  6, 
1887,  deed  recorded  in  Book  Q,  p.  354,  Hunt 
County  Deed  Records,  and  bounded  as  fol- 
lows: Beginning  at  the  southeast  corner  of 
said  tract  deeded  by  T.  A.  Ball  to  W.  A. 
Mowery;  thence  north  with  B.  B.  line  of 
same,  86  vrs.;  thence  east,  37%  vrs.,  to 
beginning.  And  it  was  agreed  that  If  this 
note  Is  placed  in  the  hands  of  an  attorney 
for  collection,  or  if  collected  by  suit,  that 
said  A.  O.  Burnett  is  to  pay  10  per  cent  ad- 
ditional as  attorney's  fees,  both  on  principal 
and  interest  That  this  note  was  given  for 
a  part  of  the  purchase  money  of  the  above- 
described  premises,  and  to  secure  the  pay- 
ment of  the  said  note  a  vendor's  lien  was  ex- 
pressly retained  on  said  land  as  shown  In 
3eed  of  conveyance,  bearing  even  date  of 
said  note,  from  C.  A.  Langford  and  wife,  E. 
C.  Langford,  and  said  A.  Cameron  to  said  Mrs. 
A.  O.  Burnett  That  said  note  was,  before 
maturity,  transferred  and  delivered  to  said  O. 
W.  Spradling  for  a  valuable  consideration, 
whereby  said  O.  W.  Spradling  became  the  le- 
gal owner  and  bolder  of  said  note.  After  the 
transfer  of  said  note  as  aforesaid,  said  A. 
Cameron  and  C.  A.  Langford  departed  this  life; 
said  A.  Cameron  leaving  all  Interest  be  held 
in  the  above-described  land  to  his  surviving 
widow,  P.  A.  Cameron,  and  said  0.  A.  Lang- 
ford leaving  as  his  only  heirs  3.  D.  Lang- 
ford and  bis  surviving  widow,  B.  C.  Lang- 
ford, both  of  whom  were  21  years  of  age  on 
the  12th  day  of  January,  1907,  and  long  prior 
thereto.  On  the  last  date  above  mentioned 
there   was  no   administration   pending,   nor 


any  necessity  for  one  on  the  estate  of  either 
said  A.  Cameron  or  said  C.  A.  Langford, 
That  on  January  12,  1907,  said  J.  D.  Lang- 
ford, Mrs.  E.  C.  Langford,  and  Mrs.  P.  A. 
Cameron  executed  a  deed  to  J.  P.  Atteberry, 
administrator,  plaintiff,  conveying  all  their 
right  title,  and  interest  to  said  J.  P.  Atte- 
berry, administrator,  in  the  above-described 
premises.  That  when  said  note  was  executed 
said  F.  M.  Newton  indorsed  the  above-de- 
scribed note,  thereby  becoming  responsible 
for  the  payment  of  the  same.  That  defend- 
ants, though  often  requested,  have  never  paid 
said  note,  but  a  part  thereof,  as  follows :  On 
January  2,  1899,  $558.05;  April  12,  1901, 
$75;  June  17,  1901,  $107.60;  October  24, 
1901,  $100.  But  the  balance  of  remainder  of 
said  note  remains  'still  due  and  unpaid,  to 
plaintiff's  damage  $725,  and  defendants  still 
refuse  and  fall  to  pay  said  balance.  That 
said  W.  F.  Jones  Is  setting  up  some  kind  of 
a  claim  to  the  above-described  land,  which  is 
a  cloud  on  the  title  to  plaintiff.  Wherefore 
he  prays  that  defendants  be  cited  to  answer 
this  petition,  that  he  have  Judgment  for  bis 
debt,  Interest  and  costs  of  suit  and  10  per 
cent  additional  as  attorney's  fees,  and  for 
the  foreclosure  of  his  lien,  on  the  above-de- 
scribed premises,  and  that  they  I>e  decreed 
to  I>e  sold  according  to  law,  and  that  the 
sheriff  or  other  officer  executing  said  order 
of  sale  shall  place  the  purchaser  of  the  prop- 
erty sold  under  the  same  in  possession  there- 
of, within  30  days  after  the  date  of  sale,  and 
for  general  and  equitable  relief.  But  if  the 
court  should  hold  that  plaintiff's  note  is 
barred  by  limitation,  then  plaintiff  prays  in 
the  alternative  for  rescission  of  said,  sale  and 
to  recover  said  land  from  said  defendants, 
and  that  all  rights  and  title  of  said  defend- 
ants be  divested  out  of  them  and  be  vested 
in  this  plaintiff,  and  that  all  doud  be  re- 
moved from  plaintiff's  title,  and  for  such 
other  and  further  relief  as  the  court  may 
deem  right  in  law  and  equity.' 

"The  defendant  Mrs.  Burnett  answered  by 
a  general  demurrer,  general  denial,  and  plea 
of  the  statute  of  limitation  of  four  years  in 
bar  of  the  note  sued  on.  The  defendant 
Newton  answered,  confessing  liability  on  said 
note.  The  defendant  Jones  pleaded  a  general 
demurrer,  general  denial,  not  guilty,  and, 
among  other  things,  that  he  became  the  own- 
er, in  fee  simple,  of  the  title  to  the  land  de- 
scribed In  the  plaintiff's  petition  March  30, 
1890,  and  had  held  peaceable  and  adverse 
possession,  etc.,  of  the  same  under  a  deed 
duly  recorded  for  more  than  five  years,  next 
before  the  commencement  of  this  suit.  He 
prayed  that  plaintiff  take  nothing,  and  that 
he  be  quieted  in  his  title  to  the  land.  By  sup- 
plemental petition  appellant  after  several 
special  exceptions  to  appellee  Jones'  answer, 
pleaded:  That  in  his  capacity  as  adminis- 
trator, as  aforesaid,  he  was  on,  to  wit  the 

day  of  April,   1899,   lawfully   seised 

and  possessed  of  the  land  in  his  original  pe- 
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titlon  described,  holding  the  same  In  fee  aim- 
pie  ;  that  on  the  day  and  year  last  aforesaid, 
the  defendants  entered  npon  said  premises 
and  ejected  the  plaintiff  therefrom,  and  un- 
lawfully withheld  the  poBsesaion  thereof 
from  this  plaintiff,  to  his  damage  In  the  sum 
of  $100.  Wherefore,  he  prays  as  In  his  orig- 
inal petition,  and  that,  in  the  event  the  court 
should  sustain  the  defendant  Mrs.  Burnett's 
pleas  of  limitation  as  to  said  note,  he  prays 
for  cancellation  and  rescission  of  the  con- 
tract of  sale,  and  for  restitution  of  said 
premises,  for  costs  of  suit,  and  all  other  re- 
lief, both  general  and  special,  to  which  he 
may  be  entitled  In  the  premises.  A  trial  by 
the  court  without  a  Jury  resulted  as  fol- 
lows: Judgment  In  favor  of  plaintiff  against 
F.  M.  Newton  for  the  sum  of  $748.97,  and  in 
jTavor  of  Mrs.  Burnett  and  Jones,  that  plain- 
tiff take  nothing  as  against  them  on  the 
note  sued  on,  and  that  they  recover  their 
costs.  The  general  demurrers  of  Mrs.  Bur- 
nett and  W.  F.  Jones  to  that  portion  of  the 
plaintiff's  petition  seeking  to  rescind  the 
sale  of  the  land  and  to  recover  the  same  were 
sustained,  and,  plaintiff  refusing  to  amend, 
It  was  held  that  Jones  was  the  owner  of  the 
land,  and  Judgment  was  rendered  divesting 
all  title  out  of  plaintiff,  Atteberry,  as  ad- 
ministrator of  the  estate  of  Spradllng,  de- 
ceased, and  investing  the  same  in  Jones. 
From  the  Judgment  thus  rendered  appellant 
has  appealed  to  this  court  and  assigns  the 
following  errors :  First,  that  'the  court  erred 
in  sustaining  the  general  demurrer  of  de- 
fendant W.  F.  Jones  to  plaintiff's  petition, 
filed  herein.'  Second,  'that  the  court  erred  in 
holding  that  the  superior  title  to  the  land 
in  controversy  held  by  C.  A.  Langford  and  A. 
Cameron  did  not  descaid  to  their  belts  at 
their  death,  and  that  the  same  could  not  by 
said  heirs  be  transferred  to  plaintiff.' 

'This  court  at  a  former  day  of  the  present 
term  reversed  and  remanded  this  cause  for 
trial,  and  it  is  again  before  us  on  motion  for 
a  rehearing.  Our  opinion  appears  to  be  In 
conflict  with  the  decision  of  the  Court  of 
Civil  Appeals  for  the  Sixth  Supreme  Judicial 
District  in  the  case  of  Bledsoe  et  al.  v.  Fitts, 
105  S.  W.  1142.  Hence  the  necessity  or  ad- 
visability of  certifying  the  question  Involved 
for  the  decision  of  the  Supreme  Court: 

"Question  1.  Did  the  trial  court  err  In 
sustaining  the  general  demurrer  of  W.  F. 
Jones  to  that  portion  of  the  plaintiff's  peti- 
tion seeking  to  recover  the  land? 

"Question  2.  Does  the  superior  title,  which 
remains  In  the  vendor  of  land  where  the 
vendor's  Hen  is  expressly  reserved  in  the 
deed  to  secure  the  purchase-money  note  given 
therefor,  and  which  note  has  been  assigned  to 
a  third  party,  descend,  upon  the  death  of  the 
vendor  (he  not  having  conveyed  such  title 
before  his  death)  to  his  heirs,  and  will  it, 
when  conveyed  by  them  to  the  assignee  of 
such  note  after  It  is  barred  by  the  statute  of 
limitation,  support  an  action  of  trespass  to 
try  title  by  him  to  recover  the  land?" 


Yates  te  Carpenter  and  Atteberry  Sc  Pea 
for  appellant  Neyland  &  Neyland,  for  i 
pel  lees. 

BROWN,  J.  The  two  questioiu  anbndt  t 
same  proposition  of  law,  to  which  we  answ 
that,  upon  the  death  of  C.  A.  Langford  a 
A.  Cameron,  the  legal  title  to  the  land 
question  descended  to  and  vested  In  th< 
heirs  in  trust  for  the  holder  of  the  vendo 
lien  note,  and  the  conveyance  made  by  t 
heirs  of  the  said  Langford  and  Cameron 
J.  P.  Atteberry,  administrator  of  Spradlii 
vested  in  the  latter  the  legal  title  to  t 
land  for  the  benefit  of  the  estate  be  repi 
sented. 

The  decision  of  the  Court  of  CivO  i 
peals  in  the  present  case  is  not  in  confli 
with  Bledsoe  v.  Fitts,  105  S.  W.  1142. 
that  case,  the  original  vendor  of  the  lai 
still  retained  the  ownership  of  the  purcluu 
money  note  at  the  time  of  her  death.  S 
died  without  children,  leaving  a  husband  ai 
sisters,  and  the  issue  presented  was  who  i 
herlted  from  her  the  vendor's  lien  not 
Her  sisters  claimed  that,  as  the  legal  tii 
to  the  land  remained  in  her,  therefore  t 
vendor's  lien  note  would  descend  as  if  it  w 
real  estate,  while  the  husband  claimed  th 
he  inherited  the  note  from  her  as  person 
property.  That  case  was  presented  to  tl 
court  on  application  for  writ  of  error,  ai 
the  writ  refused  for  the  reason  that  the  no 
was  personal  property  and  descended  to  ti 
husband.  We  see  nothing  in  the  opinion 
Justice  Levy  which  would  Justify  the  co 
elusion  that  it  was  Intended  by  that  con 
to  decide  the  question  here  presented. 

Langford  and  Cameron,  the  original  ve 
dors,  having  transferred  the  note  to  Spra 
ling,  held  the  legal  title  to  the  land  In  tro 
to  secure  the  payment  of  the  note.  Wbt 
Langford  and  Cameron  died,  the  legal  tit 
must  have  passed  to  and  vested  in  some  oo 
It  could  not  vest  in  the  holder  of  the  no 
unless  it  was  ccmveyed  to  him  by  the  ori 
Inal  vendors  of  the  land  or  their  heirs, 
could  not  vest  in  the  vendee  until  the  pa 
chase  money  was  paid.  Therefore,  to  pi 
serve  the  trust,  the  title  must  pass  and  ve 
by  descent  in  the  heir  at  law  of  the  decea 
ed  vendors.  1  Perry  on  Trusts,  i  342 ;  Wi 
V.  Bright,  1  J.  &  W.  195. 

The  trust  In  this  case  Is  similar  to  tbi 
which  exists  in  the  vendor  under  an  e: 
ecutory  contract  for  the  sale  of  land  afti 
the  purchase  money  has  been  paid.  In  eoc 
case  the  vendor  holds  the  legal  title  in  tm 
for  the  vendee,  and,  the  original  vend' 
dying,  the  legal  title  descends  to  the  b^i 
for  the  benefit  of  the  cestui  que  trust.  W 
can  see  no  reason  for  a  distinction  betwiv 
that  class  of  cases  and  the  one  nnder  c\-i 
sideration.  In  each  the  vendor  Is  whoU 
divested  of  the  equitable  title  to  the  lam 
and  In  neither  case  does  the  descent  confe 
upon  the  heir  a  beneficial  interest  in  tb 
land;  but  the  legal  title  Is  a  valoable  rig:t 
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beld  by  the  vendor  for  the  holder  of  the  note. 
The  vendor  conid  not  terminate  this  trust  by 
cooveTing  the  land  to  another,  nor  by  pur- 
<;ha8iBg  the  equitable  title.  Russell  t.  Klrk- 
brlde,  G2  Tex.  455.  It  can  be  united  with  the 
equitable  estate  only  by  payment  of  the  pur- 
chase money.  To  hold  that  the  legal  title 
did  not  descend  to  the  heir  Is  to  hold  that  It 
was  eztingulBhed,  and  that  there  Is  an  estate 
In  land  to  which  there  Is  no  legal  title  In 
existence. 

We  have  not  been  able  to  find  any  author- 
ity In  point,  but  we  believe  that  the  applica* 
tlon  of  the  general  principles  above  stated 
brings  the  correct  solution  of  the  question 
as  expressed  in  our  answer  above. 


PARKS  et  al.  ▼.  WEST  et  al. 

(Sapr«me   Conrt   of   Texas.     Not.   18,    1903.) 

On  motion  for  rehearing.    Motion  overmled. 
For  former  opinion,  see  111  S.  W.  728. 

WILLIAMS,  J.     The  argument  in  support 
of  the  motion  contends  that  the  original  opinion 
is  based  entirely  upon  the  word  '*within,"  and 
does  not  give  pioper  weight  to  the  whole  of 
the  phrase,  "within  all  or  any  of  the  counties." 
«nd  It  is  urged  that  the  words  "all  or  any"  would 
be  useless  to  express  only  the  meaning  which  we 
have  ascribed  to  the  Constitution.     It  is  very 
easy  to  see  why  those  words  were  used.     The 
power  proposed  in  the  constitutional  amendment 
was  to  be  one   to  provide  for  school   districts 
either  by  general  or  special  law— by  general  law 
"within  all,"  or  by  sjjecial  law  "within  any," 
of  the  counties.     But  in  all  cases  the  districts 
were  to   be  within  all  or  within  some  of  the 
counties.     As  we   pointed   out  in   the  original 
opinion,   all   of  those  words  would  have  been 
wholly  useless,  and  out  of  place,  had  the  pur- 
pose been  to  give  unlimited  power  to  create  dis- 
tricts out  of  any  territory  without  regard  to  the 
division   of   the   state   and    counties.     We   are 
treating,  of  course,  of  the  creation  of  districts 
to  be  invested  with  the  power  of  local  taxation 
granted  by  the  amendment  to  the  Constitution, 
and  our  holding  is  that,  as  formed,  the  district 
of  Mertens  does  not  so  conform  to  the  Consti- 
tution as  to  have  that  power. 
Motion  overruled. 


MATHIS  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Nov.  11, 
19(>8.) 

I'RiMiNAi.  Law  (i  1090*)— Afpkai/— Rkcobd— 
NECE9S1TT  FOB  Statement  of  Facts  and 
Bii.1.  OF  Exceptions. 

Where  the  record   on  appeal   contains   no 

itatement  of  facts,  bill  of  exceptions,  or  motion 

'or   new  trial,  the  action  of  the  lower  court 

rannot  be  reviewed. 
[E<d.    Note.— For    other   cases,    see    Criminal 

*w.  Dec.  Dig.  {  1090.*] 

Appeal  from  District  Court,  Red  River 
;ounty ;     Ben    H.    Denton,    Judge. 

Henry  Mathls  was  convicted  of  burglary, 
nd  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
tate. 


RAMSEY,  J.  Appellant  was  Indicted  In 
the  district  court  of  .Red  River  county  on 
a  charge  of  burglary.  On  trial  he  was  con- 
victed, and  his  punishment  assessed  at  a 
term  of  four  years  in  the  penitentiary. 

The  record  comes  to  us  without  statement 
of  facts,  without  bill  of  exceptions,  and  with- 
out motion  for  a  new  trial.  It  is  obvious 
that,  under  the  well-settled  rules  of  this 
court,  we  can  grant  him  no  relief. 

It  Is  therefore  ordered  that  the  Judgment 
of  the  court  below  be,  and  the  same  is  here- 
by, in  all  things  affirmed. 


WILSON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  11, 
1908.) 

CannNAL  liAw  (l  72l*>—TBiAii— Misconduct 

OF  COUNBEI/— COIOIENTS  OR  ACCUSED'S  FAIX- 

USE  TO  Testify  in  Forueb  Tbial. 

Code  Cr.  Proc.  1803,  art.  770,  providing 
that  failure  of  accused  to  testify  shall  not  be 
considered,  or  commented  on  by  counsel,  ap- 
plies where  accused  was  testifying  on  the 
second  trial  of  his  case,  but  had  not  testified 
on  the  first  trial  nnd  a  question  asked  him  on 
cross-examinatio'  '.ly  the  county  attorney  as  to 
whether  his  testiiiiony  then  given  was  the  same 
as  on  the  former  trial,  and  comments  in  his 
argument  on  accused's  failure  to  testify  in  the 
former  trial,  constituted  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  t  1672 ;  Dec.  Dig.  i  721.*] 

Appeal  from  District  Court,  McLennan 
County  ;   Richard  I.  Munroe,  Judge. 

Charles  T.  Wilson  was  convicted  of  horse 
theft,  aud.appeals.  Reversed,  and  remanded 
for  a  new  trial. 

F.  J.  McCord,  Asst  Atty.  Gen;,  for  the 
State. 

RAMSET,  J.  This  is  an  appeal  prosecuted 
from  the  district  court  of  McLennan  county 
on  a  conviction  for  theft  of  a  horse.  The  tri- 
al resulted  in  a  conviction  of  theft  as  charg- 
ed, and  the  punishment  of  appellant  was  as- 
sessed at  two  years'  confinement  in  the  peni- 
tentiary. 

There  are  a  number  of  questions  made  by 
appellant;  but  as  the  case  must  be  reversed 
on  account  of  the  argument  of  the  county  at- 
torney, and  as  the  other  matters  may  not 
arise  on  another  trial,  we  deem  It  unneces- 
sary to  discuss  them. 

The  record  shows  this  is  the  second  trial 
of  appellant  on  this  same  charge.  On  this  tri- 
al appellant  became  a  witness  in  his  own  be- 
half, and  on  cross-examination,  over  the  pro- 
test of  appellant,  the  county  attorney  asked 
him  If  his  testimony  on  this  trial  was  the 
same  as  on  the  former  trial.  This  was  ob- 
jected to,  because  it  was  inadmissible,  Irrele- 
vant, immaterial,  and  highly  prejudicial  to 
appellant,  in  that  it  disclosed  to  the  Jury  the 
fact  that  there  had  been  a  former  trial  of 
said  cause,  and  because  the  statute  Inhibits 
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any  allnslon  to  or  comment  on  tbe  t&ct  tbat 
the  defendant  failed  to  take  the  stand  In  bla 
own  behalf  In  said  cause.  Following  this  ob- 
jection, and  in  argument,  counsel  for  the 
state  said  to  the  Jury  that  the  defendant  on 
a  former  trial  of  said  case  failed  to  take  the 
stand  and  swear  to  the  alibi  pleaded  In  said 
cause;  that  he  failed  to  take  the  stand  in 
his  own  behalf  in  said  former  trial;  that 
this  defense  of  alibi  was  an  afterthought  of 
defendant,  and  was  a  fabrication  Invented 
since  said  trial.  These  remarks  of  the  county 
attorney  were  objected  to,  and  the  court  re- 
quested to  withdraw  same  from  the  Jury,  and 
to  instruct  the  Jury  not  to  consider  same, 
which  objections  and  request  were  then  and 
there  by  the  court  overruled. 

Both  the  question  asked  and  the  argument 
made,  as  complained  of,  were  improper,  and 
should  not  have  been  allowed.  Article  770 
of  the  Code  of  Criminal  Procedure  of  1895 
provides:  "Any  defendant  in  a  criminal  ac- 
tion shall  be  permitted  to  testify  in  his  own 
behalf  therein,  but  the  failure  of  any  defend- 
ant to  so  testify  shall  not  be  taken  as  a  cir- 
cumstance against  him,  nor  shall  the  same  be 
alluded  to  or  commented  on  by  counsel  in  the 
cause."  That  this  applies  to  comment  on  the 
failure  of  the  defendant  to  testify  in  a  case 
then  on  trial  has  been  repeatedly  held  by  us. 
See  Jordan  v.  State,  29  Tex.  Cr.  App.  595,  16 
S.  W.  543,  Reed  t.  State,  29  Tex.  Cr.  App. 
449,  16  S.  W.  99,  Hunt  v.  State,  28  Tex.  Cr. 
App.  149,  12  S.  W.  737,  19  Am.  St.  Rep.  815, 
and  numerous  cases  since  then.  It  was  held 
in  the  case  of  Richardson  t.  State,  33  Tex. 
Cr.  R.  518,  27  S.  W.  139,  that  the  statute 
above  quoted  was  comprehensive  enough  in 
its  terms  and  covered  a  preceding  trial,  and 
that,  though  the  defendant  might  testify  in 
the  case  then  being  tried,  if  the  same  case 
had  been  tried  at  a  former  term  of  the  court, 
and  defendant  had  failed  to  testify  on  such 
trial,  any  allusion  to  his  failure  would  consti- 
tute reversible  error.  A  similar  decision 
was  rendered  in  the  case  of  Dorrs  v.  State 
(Tex.  Cr.  App.)  40  S.  W.  311.  See,  also, 
Oalnea  v.  State  (Tex.  Cr.  App.)  53  S.  W.  623. 

For  the  error  indicated,  the  Judgment  of 
conviction  is  set  aside,  and  the  cause  Is  re- 
manded for  another  trial. 


IfAIiONB  V.  STATE. 

(Court  of  Criminal  Appeals  of  Tez&s.    Nov.  11, 
1908J 

ASSATTLT    AND    BaTTEBY     (§    91*)— SIMPLE    AS- 
SAULT—PbOSECUTION— EVIDENCE. 

Evidence  held  sufficient  to  support  a  con- 
viction of  simple  assault. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  i  136;  Dec.  Dig.  {  91.*] 

Appeal  from  Bowie  County  Court;    Sam 
H.  Smelser,  Judge. 
Earnest    Malone,    charged    with    commit- 


ting an   aggravated  assault,    was    convict 
of  a  simple  assault,  and  a]H>eal8.     Affirmi 

F.  J.  McCord,  Asst  Atty.  Oeiu,   for  t 
State. 

RAMSEY,   J.     Appellant  was   enlarged 
the  county  court  of  Bowie  county  ■with  co: 
mitting  an  aggravated  assault  upon  one 
M.  Smith.    On  trial  he  was  found  gnllty 
a  simple  assault,  and  his  punlsbment  asse 
ed  at  a  fine  oii  |5. 

There  is  in  the  record,  as  It  comes  to  \ 
neither  charge  of  the  court,  nor  bills  of  c 
ception,  nor  any  special  charges  request* 
The  only  question  which  we  can  consider 
the  first  assignment  of  error  made  In  s 
pellant's  motion  for  a  new  trial,  to  the  ( 
feet  that  the  verdict  of  the  Jury  is  contra 
to  the  law  and  the  evidence,  in  that  the  e 
dence  shows  conclusively  that  defendant 
not  guilty  of  any  violation  of  law,  and  tt 
such  verdict  should  not  stand,  for  the  n 
son  that  the  testimony  of  the  prosecnti 
witness,  on  whose  evidence  alone  the  cc 
vlction  is  based,  shows  that  he  was  an  c 
cessive  user  of  jnorphine,  that  his  memo 
is  impaired,  that  he  relates  things  as  occi 
ring  when  in  fact  they  did  not  occur,  a: 
that  he  is  altogether  too  irresponsible  to 
believed.  The  case  is  rather  a  singnlar  oi 
and  a  strong  attack  is  made  upon  the  mei 
ory  of  the  prosecuting  witness.  He  Is,  ho 
ever,  supported  by  the  testimony  of  anot 
er  witness  to  some  extent,  and  we .  are  n 
prepared  to  say,  under  all  the  circumsta 
ces,  that  he  is  so  wholly  unworthy  of  t 
lief  as  to  Justify  us  in  reversing  the  Jnd 
ment  of  the  court  below.  The  Jury  wl 
heard  his  testimony  and  the  court  who  tri< 
the  case  were  in  a  better  situation  than  oi 
selves  to  pass  fairly  on  his  credibility.  V 
do  not  believe,  as  presented,  we  would  1 
authorized  to  reverse  the  Judgment  on  tl 
sole  ground  that  the  evidence  does  not  sn 
port  the  verdict. 

Finding  no   error  in   the  proceedings  b 
low,  the  Judgment  is  affirmed. 


PRESCOTT  V.  STATE. 
(C!ourt  of  Criminal  Appeals  of  Texas.    Not.  1 


Lppeai 
1908.) 

1.  Homicide  (g  300*)— Assacxt  wfth  Istei 

TO  MUBDFa— INSTBUOTIONS. 

A  charge,  on  a  trial  for  assault  with  inte 
to  murder,  that  if  from  the  acts  of  piosecatii 
witness  or  his  words  there  was  created  in  i 
fendant's  mind  a  reasonable  apprehensioa  th: 
he  was  in  danger  of  losine  his  nfe,  or  of  serk^i 
bodily  injury,  then  defendant  had  the  right  i 
defend  himself  from  such  danger,  or  apparti 
danger,  as  it  reasonably  appeared  to  him,  ai 
that  a  party  unlawfully  attacked  is  not  bound  i 
retreat  to  avoid  the  necessity  of  killing,  and 
defendant  committed  the  assault  as  a  means  < 
defense,  believing  that  he  was  in  danger  of  io 
ing  his  life  or  serious  bodily  injury,  he  sbonl 
be  acquitted,  did  not  limit  the  right  of  self-d' 
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fense  to  an  actual  attack  by  proaacnting  wit- 
ness upon  defendant. 

[Ed.  Note.— For   other   cases,   see   Homicide, 
Cent  Dig.  {|  616.  617 ;   Dec.  Dig.  {  300.»] 

2.  CBniiHAi   Law    ({   822»)— Irbtbdctiohs— » 

CONSTBUCTION   AS   A   WHOLE. 

A  charge,  on  a  trial  for  assault  with  intent 
to  murder,  that  if  defendant  assaulted  prosecut- 
ing witness  with  a  deadly  weapon,  to  wit,  a 
knife,  but  at  the  time  was  by  some  adequate 
cause  moved  to  such  a  degree  of  anger,  sudden 
resentment,  or  terror  as  to  render  him  inca- 
pable of  cool  reflection,  and  in  such  a  state  of 
mind  committed  the  assault,  and  such  assault 
was  not  in  defense  of  himself  against  unlawful 
attack,  then  to  find  defendant  guilty  of  an  ag- 
gravated assault,  did  not  place  upon  defendant 
the  burden  to  show  the  facta  reducing  the  as- 
sault to  an  aggravated  assault,  where  the  court 
had  theretofore  clearly  submitted  the  issue  of 
assault  with  intent  to  murder,  and  had  also 
charged  that,  if  the  jury  believed  defendant 
guilty  of  an  aaaanlt,  or  had  a  reasonable  doubt 
as  to  whether  it  was  with  Intent  to  murder, 
then  to  acquit  him  of  that  offense  and  consider 
whether  he  was  guilty  of  an  aggravated  assault, 
or  was  justified  in  hia  action,  and  in  addition 
gave  a  general  charge  that  defendant  was  pre- 
sumed innocent  until  bis  guilt  was  established 
beyond  a  reasonable  doubt. 

[fid.    Note.— For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  §S  1990, 1994 ;  Dec  Dig.  {  822.»] 

3.  Cbiminal   Law    (5    822*)— Instbuctiohs— 
Construction  as  a  Wholk. 

Nor  was  the  instruction  subject  to  the  criti- 
cism that  it  instructed  that  the  knife  used  waa, 
as  a  matter  of  law,  a  deadly  weapon,  where  the 
court  had  previously  defined  a  deadly  weapon 
as  one  which  from  the  manner  used  is  calculat- 
ed to  produce  death  or  serious  bodily  injury. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  1990,  1994 ;  Dec  Dig.  I  822.*] 

4.  Homicide  (§  338*)— Appeal— Habiclbbs  Eb- 
BOB— Pbejudice. 

Where,  on  a  trial  for  assault  with  intent 
to  murder,  it  is  shown  beyond  doubt  that  de- 
fendant struck  and  wounded  prosecuting  wit- 
ness with  a  knife,  and  that  the  wounds,  of  which 
there  were  several,  were  both  dangerous  and 
vrell-nigb  mortal,  defendant  cannot  complain  of 
a  charge  that  the  knife  was,  as  a  matter  of  law, 
a   deadly  weapon. 

[Eld.    Note.— For  other  cases,   see   Homicide, 
Cent.  Dig.  Ii  715-720;    Dec  Dig.  t  338.*] 

5.  Homicide  (t  300*) — Assault  with  Intent 
to  Mdbdeb— Evidence— iNSTBucnoNS. 

A  charge,  on  a  trial  for  assault  with  intent 
to  murder,  that  if  defendant  sought  a  meeting 
with  prosecuting  witness  to  slay  him,  and  did 
somp  act,  or  used  some  language,  with  intent  to 
produce  the  occasion  and  bring  on  the  difficul- 
ty, and  the  same  was  reasonably  calculated  to 
provoke  a  difficulty,  and  on  such  account  pros- 
ecuting witness  attacked  him,  and  defendant 
then  attempted  to  slay  prosecuting  witness,  de- 
fendant could  not  justify  on  the  ground  of  self- 
defense,  but  such  attack  by  defendant  would 
be  assault  with  intent  to  murder ;  but,  if  de- 
fendant had  no  such  purpose  in  seeking  the  fatal 
meetlnf^,  and  was  attacked  by  prosecuting  wit- 
ness, then  his  right  of  self-defense  would  not 
be  forfeited,  and  he  could  stand  bis  ground  and 
defend  himself  by  the  use  of  such  means  of  de- 
fens^e  as  the  circumstances  indicated  to  be  neces- 
sary to  protect  himself  from  danger  or  what 
reasonably  appeared  to  him  to  be  danger — did 
not  shift  the  burden  of  proof  to  defendant. 

[Ed.    Note.— For   other  cases,   see  Homicide, 
Cent.  Dig.  {  632;   Dec  Dig.  t  300.*] 


6.  Homicide  (8  300*)— Assault  with  Ihtemt 

TO  MUBDEB— iNSTBUCnONS. 

Nor  waa  the  charge  subject  to  the  objec- 
tion that  it  was  limited,  in  ita  application  of 
the  law  of  aelf-defense,  to  an  actual  attack, 
since  it  expressly  included  apparent  danger,  and 
that  as  viewed  from  the  standpoint  of  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  629 ;   Dec.  Dig.  i  300.*] 

7.  Cbiminal  Law  (§  829*)— Tbiai^Request- 
KD  Chaboeb  Covered  bt  Chabqe  Given. 

Requested  charges  which,  so  far  as  applica- 
ble, have  been  covered  by  the  general  charge  of 
the  court  are  properly  refused.  , 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2011 ;   Dec  Dig.  f  829.*] 

Appeal  from  District  Court,  Armstrong 
County;    J.  N.  Browning,  Judge. 

Will  Prescott  was  convicted  of  assault  with 
Intent  to  murder,  and  he  appeals.    AfDrmed. 

h.  C.  Barrett,  J.  M.  Jones,  Gea  W.  Whart- 
on, and  J.  S.  Stallings,  for  appellant.  F.  J. 
McCord.  Asst  Atty.  Gen.,  for  the  SUte. 

RAMSEY,  J.  Appellant  was  Indicted  in 
the  district  court  of  Potter  county  on  a 
charge  of  assault  with  Intent  to  murder.  The 
trial  from  which  this  appeal  results  was  had 
In  Armstrong  county,  where  the  case  was 
sent  on  change  of  venue  on  application  of 
appellant  The  case  has  twice  been  before 
this  court,  and  the  facts  will  appear  with  a 
reasonable  fullness  In  the  earlier  opinions  of 
the  court  In  this  case  as  found  In  101  S.  W. 
215,  and  105  S.  W.  192.  On  this  trial  ap- 
pellant was  found  guilty  of  assault  with  In- 
tent to  murder,  and  his  punishment  assessed 
at  confinement  In  the  i)enltentiary  for  two 
years.  Appellant  assigns  a  number  of  er- 
rors on  which  a  reversal  Is  sought 

1.  Among  other  things,  complaint  Is  made 
of  the  charge  of  the  court  on  the  isaue  of 
self-defense,  and  the  claim  is  made  that  the 
court's  charge  limits  the  right  of  self-de- 
fense to  an  actual  attack  made  upon  him  by 
the  prosecuting  witness  W.  H.  Reece.  We 
think  the  charge  of  the  court,  taken  alto- 
gether. Is  not  subject  to  this  complaint  On 
the  law  of  self-defense  the  court  instructed 
the  Jury  as  follows:  "Upon  the  law  of  self- 
defense  you  are  instructed  that,  if  from  the 
acts  of  the  said  W.  H.  Reece,  or  from  his 
words  coupled  with  his  acts,  there  was  cre- 
ated In  the  mind  of  defendant  a  reasonable 
apprehension  that  he  (the  defendant)  was  in 
danger  of  losing  bis  life,  or  of  suffering  seri- 
ous bodily  Injury  at  the  hands  of  the  said  W. 
H.  Reece,  then  the  defendant  had  the  right 
to  defend  himself  from  such  danger,  or  ap- 
parent danger,  as  It  reasonably  appeared  to 
him  at  the  time,  viewed  from  his  standpoint. 
And  a  party  so  unlawfully  attacked  is  not 
bound  to  retreat  in  order  to  avoid  the  neces- 
sity of  killing  his  assailant  If  you  believe 
that  the  defendant  committed  the  assault  as 
a  means  of  defense,  believing  at  the  time  he 
did  so  (if  he  did  so)  that  be  was  In  danger 


•For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  A  Reporter  Indazea 
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of  losing  blB  life,  or  of  aerloas  bodily  injury 
at  the  hands  of  said  W.  H.  Reece,  then  you 
will  acquit  the  defendant."  We  tliink  that 
the  charge  of  the  court  taken  altogether  la 
not  subject  to  any  serious  objection,  but  sub- 
stantially charges  the  law  as  applied  to  the 
facts  of  the  case. 

2.  Again  complaint  is  made  of  the  eighth 
paragraph  of  the  court's  charge.  This  para- 
graph is  as  follows:  "If  yon  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  In  the  county  of  Potter  and 
'state  of  Texas,  on  or  about  the  time  charged 
In  the  Indictment,  with  a  deadly  weapon,  to 
ivlt,  a  knife,  did  unlawfully  assault  the  said 
W.  H.  Reece,  as  charged,  but  at  the  time  of 
making  such  assault  the  defendant  was  by 
some  adequate  cause  (as  hereafter  explained) 
moved  to  such  a  degree  of  anger,  rage,  sud- 
den resentment,  or  terror  as  to  render  him 
for  the  time  Incapable  of  cool  reflection,  and 
in  such  a  state  of  mind  he  committed  said  as- 
sault, and  tliat  such  assault  was  not  in  de- 
fense of  himself  against  an  unlawful  attack 
imtducing  a  reasonable  expectation  or  fear  of 
death  or  serious  bodily  injury,  then  you  will 
find  the  defendant  guilty  of  an  aggravated 
■-assault,  and  assess  his  punishment  at  a  fine 
not  less  than  $25,  nor  more  than  $1,000,  or 
t>y  Imprisonment  in  the  county  Jail  not  less 
than  one  month,  nor  more  than  two  years, 
or  by  such  fine  and  imprisonment,  as  you 
may  determine  and  state  in  your  verdict." 
In  respect  to  this  paragraph  of  the  court's 
«harge  two  complaints  are  made.  First,  it 
to  contended  that  this  charge  threw  upon  ap- 
pellant the  burden  of  proof  to  show  tlie  facts 
'Which  would  reduce  the  assault,  If  unlaw- 
ful, to  the  grade  of  aggravated  assault 
Again  it  is  claimed  and  contended  that  the 
effect  of  the  court's  charge  is  to  instruct  tbe 
Jury  in  terms  that  the  weapon  (the  knife) 
with  which  the  assault  was  made  was  in 
fact,  as  in  law,  a  deadly  weapon.  We  do  not 
believe  that  either  of  these  contentions  can 
be  sustained.  In  paragraph  6  of  the  court's 
•charge,  preceding  that  complained  of,  the 
<ourt  had  submitted  very  clearly  the  issue  of 
assault  with  intent  to  murder,  and  grouped 
the  facts  necessary  to  be  proven  in  order  to 
sustain  a  verdict  of  such  offense.  In  the 
seventh  paragraph  of  the  court's  charge  the 
following  instruction  is  given:  "If  you  be- 
lieve from  the  evidence  that  the  defendant 
Is  guilty  of  an  assault,  but  have  a  reasonable 
<loubt  as  to  whether  such  assault  was  up- 
on malice  aforethought,  with  intent  to  mur- 
der (as  hereinbefore  explained  to  you),  then 
you  will  acquit  him  of  that  offense,  and  next 
oonaider  whether  he  is  guilty  of  an  aggravat- 
•ed  assault,  or  whether  he  was  Justified  in  his 
action."  In  addition  to  this  the  court  gave 
a  general  instruction,  to  the  effect,  in  sub- 
stance, that  the  defendant  was  presumed  to 
l)e  Innocent  until  his  guilt  was  established 
by  legal  evidence  beyond  a  reasonable  doubt, 
And  that  In  case  the  Jury  should  have  a  rea- 
-•onable  doubt  as  to  his  guilt,  they  would 


acquit  him.  Nor  do  we  think  the  cbt 
complained  at  Is  subject  to  the  criticism  i 
It  instructed  tbe  Jury  as  a  matter  of 
that  the  knife  used  was  a  deadly  weai 
The  court  in  the  tliird  paragraph  of 
charge  to  the  Jury  had  thus  Instructed  th 
"An  assault  becomes  aggravated  when  c 
mitted  with  a  deadly  weapon.  A  deadly  v 
pon  is  one  which,  from  the  maimer  vsei 
calculated  or  likely  to  produce  death  or  i 
ouB  bodily  injury."  Construed  In  the  IJ 
of  this  instruction,  the  statement  of  the  « 
complained  of  did  not  undertake  nor  h 
tbe  effect  to  declare,  as  a  matter  of  I 
that  the  knife  used  was  a  deadly  weapon, 
merely  stated  the  kind  of  weapon,  and 
it  to  be  found  as  a  fact  as  to  whether  it ' 
in  truth  a  deadly  weapon  as  that  tern 
used  In  tlie  law.  Nor  do  we  believe  in  : 
event  that  appellant  is  in  a  situation  to  c 
plain  if  it  be  c<«ceded  that  tbe  court 
terms  told  the  Jury  that  the  knife  was  s 
an  Instrument  as  from  the  manner  of  its 
was  likely  to  produce  death  or  serious  txx 
injury.  The  evidence  shows,  beyond  do 
or  controversy,  Indeed,  Is  admitted,  that 
appellant  struck  and  wounded  prosecnt 
witness  Reece  with  a  knife.  The  evident 
beyond  dispute  that  the  wounds  of  vb 
there  were  several,  were  both  dangerous  i 
well-nlgh  mortal.  Logan  r.  State  (Tex. 
App.)  53  S.  W.  694. 

3.  Complaint  is  also  made  of  the  charge 
the  court  In  respect  to  the  issue  of  provok 
the  difficulty,  and  tbe  claim  is  made.  In 
spect  to  this  portion  of  the  court's  char 
that  it  shifts  the  burden  of  proof  on  tbe 
pellant  We  do  not  think,  considering 
charge  of  the  court  altogether,  that  this  c 
tention  can  be  sustained.  The  charge  of : 
court  complained  of  is  as  follows:  "I  t 
ther  charge  you  that,  if  you  believe  from  i 
evidence,  beyond  a  reasonable  doubt,  that  1 
defendant  sought  tbe  meeting  with  the  s: 
W.  H.  Reece  for  the  purpose  of  slaying  i 
said  Reece,  and,  having  found  him,  did  so 
act,  or  used  some  language,  or  did.  both,  v 
Intent  to  produce  the  occasion  and  bring 
the  difficulty,  and  that  the  same,  under  i 
circumstances,  was  or  were  reasonablf  c 
culated  to  provoke  a  difficulty,  and  on  s« 
account  the  said  W.  H.  Reece  attacked  hi 
and  he  then  attempted  to  slay  said  Bh 
in  pursuance  of  his  original  design,  then  t 
diefendant  cannot  Justify  on  the  ground 
self-defense,  but  such  attack,  on  defendsn 
part,  would  be  assault  with  intent  to  niurii 
provided,  if  said  Reece  had  been  killed  unc 
6uch  circumstances,  it  would  have  l)een  aii 
der  of  either  the  first  or  second  degree;  b 
if  defendant  had  no  such  purpose  in  seeU 
the  fatal  meeting,  or,  having  had  the  me 
ing,  did  no  act  reasonably  calculated  to  pi 
voke  the  difficulty,  and  was  attacked  by  t 
said  W.  H.  Reece,  then  his  right  of  self-* 
fense  would  not  be  forfeited,  and  he  cot 
stand  bis  ground  and  defend  himself  bv  t 
use  of  such  means  of  defense  as  the  h' 
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and  circumstances  Indicated  to  be  necessary 
to  protect  himself,  from  danger,  or  what  rea- 
sonably appeared  to  him  at  the  time  to  be 
danger,  viewed  from  his  standpoint"  Nor  Is 
ttiis  charge  subject  to  tlie  objection  that  it  is 
limited,  In  its  application  of  the  law  of  self- 
defense,  to  an  actual  attack,  since  It  ex- 
pressly includes  conditions  of  apparent  dan- 
ger, and  that  as  viewed  from  the  standpoint 
of  appellant. 

4.  We  have  carefully  considered  the  several 
special  charges  requested  by  appellant,  and 
they  seem  to  us,  so  far  as  applicable,  to  have 
been  covered  by  the  general  charge  of  the 
court,  and  we  do  not  believe  there  was  any 
error  in  refusing  same. 

We  have  carefully  examined  the  statement 
of  facts,  and  believe  that  the  testimony  fully 
supports  the  verdict  of  conviction  rendered 
in  the  case,  and  that  there  Is  no  reason  why 
we  should  Interfere  or  intervene.  It  is  there- 
fore ordered  tliat  the  Judgment  of  the  court 
below  be,  and  the  same  is  hereby,  In  all 
things  affirmed. 


SOMERS  V.  STATE. 
(€<oart  of  Criminal  Appeals  of  Texas.    Nov.  11, 

1,  Cbimihal  Law  (J  543*)  —  Tbial  —  Recep- 
tion OF  BVIDKITCB— TESTUIONT  AT  EhCAIUH- 
IKO  TBIAL. 

In  a  trial  for  theft,  a  Bufficieut  predicate 
Tvas  laid  for  the  admission  of  testimony  of  non- 
resident witnesses  taken  on  the  examining  trial 
where  it  was  shown  that  the  witnesses,  at  the 
time  of  the  alleged  theft,  were  passing  through 
the  state  when  it  occurred,  and  the  district 
attorney  testified  that,  in  reply  to  a  letter  writ- 
ten to  one  of  the  witnesses  at  his  address  in 
Ohio,  witness  answered  that  he  would  he  unable 
to  attend  the  trial. 

[EJd,    Note. — For    other    cases,    see    Criminal 
paw.   Cent  Dig.  If   1233,  1236;    Dec  Dig.  I 

2.  Cbiminai,  Law  (|  662*)  —  Tbiai  —  Recep- 
tion 01"  Evidence — Rioht  ok  Acoitsed  to 
CoNFBONT  Witnesses  —  Constitutional 
Pbovisions. 

Bill  of  Rights,  {  10,  guaranteeing  that  ev- 
ery person  accused  of  crime  shall  be  confronted 
with  the  witnesses  against  him  is  not  contra- 
vened in  a  criminal  case  by  the  admission  of 
testimony  of  nonresident  witnesses  taken  at  the 
examining  trial ;  a  sufficient  predicate  being 
laid   therefor. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1642 ;   Dec.  Dig.  {  662.*] 

J.  Cbiminai,  Law  (S  545*)— Evidence. 

Where  testimony  is  taken,  in  an  examining 
rrial  before  a  magistrate  on  a  charge  of  a  di^ 
'erent  offense  than  the  one  being  tried,  snch 
<>stimoDy  in  reference  to  the  distinct  offense  is 
nadmias-ible. 

[B3d.  Note.— For  other  cases,  see  Criminal 
L,aw,  Cent  Dig.  §  1235;    Dec.  Dig.  |  545. *J 

Appeal  from  District  Court,  Webb  County; 
\  F.  Mnllally,  Judge. 

Leo  Somers  was  convicted  of  theft  and  ap- 
peals.    Reversed  and  remanded. 


A.  Wlnslow  and  Anderson  &  Belden,  for  ap- 
pellant F.  J.  McCord,  Asst  Atty.  Gen.,  for 
the  State. 

RAMSEY,  J.  Appellant  was  Indicted  ia 
the  district  court  of  Webb  county  on  a  charge 
that  he  did,  on  the  21st  day  of  March,  1908, 
fraudulently  and  privately  take  from  the  pos- 
session of  one  Fritz  Boehler  one  pocketbook 
of  the  value  of  $20.  On  trial  he  was  convict- 
ed, and  his  punishment  assessed  at  confine- 
ment In  the  state  penitentiary  for  a  term  of 
two  years. 

A  number  of  reasons  are  assigned  why  the 
Judgment  of  conviction  should  be  set  aside 
and  the  cause  reversed.  Some  of  these  ques- 
tions relate  to  matters  which  are  not  likely 
to  arise  on  another  trial  of  the  case ;  and,  in 
view  of  the  fact  that  it  is  to  be  reversed,  we 
shall  discuss  only  the  matters  hereinafter 
referred  to. 

Counsel  for  appellant  urge  that  the  court 
erred  in  admitting  in  evidence  the  testimoDy 
of  Christine  Schneider  and  John  Schneider, 
who  were  alleged  to  be  nonresidents  of  the 
state.  This  testimony  was  objected  to  for 
many  reasons.  Among  others,  that  the  ab- 
sence of  these  witnesses  and  their  residence 
beyond  the  state  were  not  sufficiently  proven. 
We  think,  in  view  of  the  fact  that  It  was- 
shown  that  these  witnesses  at  the  time  of  the 
alleged  theft  were  passing  through  Laredo, 
that  their  residence  was  Cleveland,  Ohio,  and 
that  they  were  bound  on  a  pleasure  trip  to 
Monterey,  Mexico,  in  connection  with  the 
testimony  of  the  district  attorney  that  he  had 
written  a  letter  to  John  Schneider,  to  the 
address  given  him  by  said  witness,  at  Cleve- 
land, Ohio,  and  that  he  received  a  reply  fron> 
him  in  substance  and  to  the  effect  that  he 
would  be  unable  to  attend  the  trial,  famish' 
a  sufficient  predicate  for  the  admission  of  the 
testimony  taken  on  the  examining  trial,  if 
the  same  had  otherwise  been  admissible.  The 
general  objection  is  made  that  the  court  erred 
In  admitting  said  testimony  for  the  reason 
that  same  is  in  contravention  of  section  10  of 
the  Bill  of  Rights  In  this  state,  which  guaran- 
tees that  every  person  shall  be  confronted 
with  the  witnesses  against  him.  On  full  con- 
sideration this  question  was  decided  adverse- 
ly to  the  contention  of  appellant  In  the  case 
of  Earl  Hobbs  v.  State  (Tex.  Cr.  App.)  112. 
S.  W.  316.  This  further  additional  objec- 
tion was  made,  however,  which  we  think 
must  be  sustained:  Because  the  admissloni 
of  said  written  testimony  of  these  witnesses- 
by  the  court  was  error,  because  said  testi- 
mony was  given  by  them  before  a  Justice  of 
the  peace  of  Webb  county  holding  an  examin- 
ing trial  for  an  offense  where  appellant  was 
charged  by  affidavit  with  the  theft  of  proper- 
ty, to  wit,  one  diamond  stud  from  the  posses- 
sion of  John  Schneider,  which  said  charge 
and  case  is  a  different  and  distinct  transac- 
tion from  the  one  in  which  this  defendant 
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was  on  trial  and  of  wbich  he  was  convicted, 
to  wit,  tbe  theft  of  one  pocketbook  and  $20 
from  the  person  of  Fritz  Boehler.  We  tblnk 
the  rule  ought  not  to  be  extended  beyond  that 
laid  down  In  the  case  of  Hobbs  v.  State, 
supra,  and  where,  as  In  this  case,  testimony 
Is  taken,  In  an  examining  trial  before  a 
magistrate,  on  a  charge  of  another  and  differ- 
ent offense  than  the  one  being  tried,  that  such 
testimony  in  reference  to  tbe  distinct  offense 
should  not  be  admitted.  We  are  not  aware 
that  this  precise  question  has  ever  been  pass- 
ed on  in  this  state,  but  in  reason  there  seems 
to  be  no  safe  ground  upon  which  the  admis- 
sion of  such  testimony  can  be  sustained. 

For  the  error  pointed  out,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause  is 
remanded. 


Ex  parte  BLACK. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  11, 

1.  Cbiminai.  Law    (§    149*)  —  LiurtATiONS  — 
Rape. 

A  prosecution  for  rai>e  ia  barred  by  limi- 
tations, where  the  first  intercourse  charged  oc- 
cured  more  ttian  a  year  prior  to  the  beginning 
of  the  prosecution. 

[Ed.  Note.^For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  i  149.*] 

2.  Rape  (§  51*)— Evidence. 

Evidence  in  a  prosecution  for  rape  consid- 
ered and  held  to  show  consent  by  the  prosecu- 
trix. 

[Ed.  Note.— For  other  cases,  see  Rape,  Dec. 
Dig.  §  51.*) 

Appeal  from  District  Court,  Galveston 
County;  Lewis  Fisher,  Judge. 

Petition  by  J.  H.  Black  for  writ  of  ha- 
beas corpus  was  denied,  and  he  appeals.  Re- 
versed, and  relator  ordered  discharged. 

R.  H.  &  Alice  S.  Tiernan,  for  appellant. 
F.  J.  McCord,  Asst.  Atty.  Gen.,  for  tbe  State. 

BROOKS,  J.  Relator  applied  to  the  Hon- 
orable Lewis  Fisher,  judge  of  the  Tenth  ju- 
dicial district  of  Texas,  for  a  writ  of  habe- 
as corpus,  and  upon  hearing  was  remanded  to 
the  custody  of  the  sheriff  on  a  charge  in  the 
justice  court  of  rape. 

It  appears  from  the  record  that  relator  had 
previously  had  an  examining  trial  on  the 
21st  of  September,  1908,  before  the  justice 
of  the  peace  of  said  county,  and  remanded  to 
custody  in  default  of  the  giving  of  a  $5,000 
bond.  Upon  a  subsequent  hearing  the  district 
judge  fixed  the  bond  at  $2,000. 

The  prosecuting  witness  swears  that  the 
first  carnal  intercourse  took  place  in  the 
month  of  May,  1907,  more  than  a  year  prior 
to  the  beginning  of  the  prosecution  In  this 
case.  It  follows  therefore  that  the  prosecu- 
tion is  barred  by  the  statute  of  limitation. 
Furthermore,  we  do  not  think  the  evidence  in 
this  case  shows  the  offense  of  rape,  but,  on 
the  contrary,  shows  a  clear  consent  on  the 


part  of  the  prosecutrix.  We  do  not  deem  1 
necessary  to  collate  the  evidence.  Saffice  I 
to  say,  the  prosecutrix  is  23  years  ot  ag< 
and  the  circumstances  show  that  tbe  iUIci 
Intercourse  occurred  in  the  kitchen,  vrith  n 
lator's  family  sitting  on  tbe  gallery,  and  tb 
intercourse  occurred  under  such  clrcnmstai 
ces  that  showed  clear  consent  on  tbe  part  ( 
prosecutrix.  Furthermore,  she  made  no  on 
cry  and  manifested  no  concern  abont  thi 
supposed  outrage  upon  her  until  a  year  o 
more  afterwards. 

Tbe  judgment  is,  accordingly,  reversed,  an 
relator  ordered  discharged. 


case;;  v.  state. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  1 

1.  HouiciDE  ((  110*)— Excusable  Homicie 
— Self-Defewbe. 

If  decedent  attacked  accused  with  a  kniJ 
with  threats  to  kill  him,  accused  was  jnstifi< 
in  shooting  him  in  self-defense. 

[Ejd.   Note.— For  other  cases,    see   Homicid 
Cent.  Dig.  §<  140-142;    Dec.  I>ig.  t  110.*J 

2.  Homicide  (S  309*)— Instbuotioks— Appu 
oability  to  evidence, 

Where  the  evidence  tended  to  show  that  ti 
killing  was  in  self-defense,  an  instruction  ai 
tborizmg  a  conviction  for  manslaughter  was  in 
proper. 

r£^.   Note.— For   other  cases,   see    Homicid 
Cent.  Dig.  !§  651-654;    Dec  Dig.  {  309.»1 

8.  HoinoiDE    (5    39*)— Manslauohtkb — Sur 

DEN  Passion. 

If  decedent  was  8  or  10  feet  from  accost 
when  he  drew  a  knife  with  threats  and  tume 
as  if  to  go  to  accused,  when  the  latter  shot  bii 
80  that  accused  was  in  no  real  danger  at  tt 
time,  but  the  threatened  attack  inflamed  h 
mind  so  as  to  prevent  cool  reflection,  the  Uilio 
could  constitute  manslaughter. 

[Ed.    Note. — For  other  cases,   see    Homicide 
Cent.  Dig.  {$  69-61 ;    Dec  Dig.  {  39.*] 

4.  Homicide  (|  309*)— lNSTBUorioN»— Appu 
CABII.ITT  TO  Evidence. 

Where  the  evidence  showed  that  accuse 
killed  deceased  becanse  of  a  threatened  attac 
which  might  have  inflamed  his  mind  beyond  en 
reflection  but  placed  him  in  no  real  dangex, 
charge  on  manslaughter  based  on  the  theory  c 
a  real  attack  was  error. 

[Ed.   Note.— For   other   cases,   see    Homicidi 
Cent.  Dig.  {$  651-654;    Dec.  Dig.  {  309.*] 

5.  Homicide  (5  300*)— Instbttctiows  —  Self 
,    Defense— Applicability  to  Evidence. 

Where  the  evidence  showed  that  decease 
made  an  actual  attack  on  accused  with  threat 
to  kill,  a  charge  on  self-defense  iiased  on  tb 
theory  of  an  actual  attack  which  caused  acca!>^ 
to  believe  he  was  in  danger  of  great  bodil 
harm,  etc.,  was  proper. 

[Ed.    Note.— For  other  cases,   see    Homicidi 
Cent.  Dig.  §{  614-632;   Dec.  Dig.  S  300.*] 

6.  Cbiminal  Law  (J  778*)  —  Instboctioss- 
Bubden  of  Pboof. 

AVhere  the  state  introduced  accused's  statt 
meats  as  to  tbe  manner  of  the  killing,  there  b« 
ing  no  other  evidence  of  the  occurrence,  th 
court  should  have  instructed  that  the  state  nin> 
disprove  accused's  statements  to  obtain  a  roE 
viction. 

[Ed.    Note. — For    other    cases,    see    Crimina 
Law,  Cent.  Dig.  S  1846 ;   Dec  Dig.  i  77S.*] 
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7.  Ckimiwai,  Law  (S  1172*)— Appeait-Harm- 

IXBB  EbBOB. 

Accused  haviiiK  testified  fully  as  to  the 
maimer  of  the  killmg,  so  that  the  state's  case 
did  not  rest  entirely  on  statements  of  accused 
as  to  killing  proved  by  the  state  by  other  wit- 
nesses, the  court's  omission  to  charge  that  the 
state  most  disprove  accused's  statements  to  se- 
cure a  conviction,  if  error,  was  not  reversible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Latv,   Cent  Dig.  fS  3164-3163;    Dec.   Dig.   { 

Appeal  from  District  Court,  Titus  County; 
P.  A.  Turner,  Judge. 

John  Casey  was  convicted  of  murder  in 
the  second  degree,  and  he  appealed.  Revers- 
ed and  remanded. 

See,  also,  51  Tex.  Cr.  R.  433, 102  S.  W.  725. 

R.  T.  Wilkinson,  R.  B.  Davenport,  Temple- 
ton,  Crosby  &  Denamore,  and  Ralston  & 
Ward,  for  appellant  F.  J.  McCord,  Asst 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  In  the  second  degree,  bis  pun- 
ishment being  assessed  at  five  years'  confine- 
ment in  the  penitentiary.  The  record  does 
not  contain  any  bills  of  exception.  The  er- 
rors assigned  are  directed  against  the  charge 
of  the  court  on  manslaughter  and  self-de- 
fense. 

1.  In  regard  to  manslaughter,  the  court 
charged  as  follows:  "If  you  believe  from 
the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  shot  and  thereby  killed 
the  said  J.  F.  Harrison,  but  you  further  be- 
lieve from  the  evidence  that,  at  the  time  he 
did  so,  the  deceased  had  made  an  attack  on 
bim  with  a  knife,  and  you  further  believe 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  was  not  Justified 
in  so  doing,  on  the  ground  of  self-defense  as 
this  law  is  given  to  you  in  this  charge  here- 
after, but  you  do  believe  that  such  attack 
on  defendant  would  commonly  have  produced 
a  degree  of  anger,  rage,  resentment,  or  ter- 
ror in  a  person  of  ordinary  temper  BuflScient 
to  render  the  mind  incapable  of  cool  reflec- 
tion, then  you  may  find  that  such  attack  is 
adequate  cause  to  reduce  the  homicide  to 
the  grade  of  manslaughter."  Then  follows  a 
general  charge  under  which  the  Jury  were  in- 
structed that  any  condition  or  circumstance 
which,  In  their  opinion,  would  commonly  pro- 
duce such  degree  of  anger,  rage,  resentment, 
etc.,  might  be  adequate  cause. 

We  are  of  opinion  that  the  charge  is  in- 
correct The  facts  upon  which  this  charge 
was  predicated  arise  out  of  a  diflSculty  oc- 
ctirrlng  at  the  time  of  the  homicide.  Appel- 
lant was  the  owner  of  the  premises  at  the 
time  the  homicide  occurred,  deceased  being 
bis  tenant  or  renter.  Without  going  into  a 
statement  of  the  conversation,  appellant  was 
standing  In  the  door  that  led  onto  the  gallery 
— perhaps  just  outside  of  the  door  on  the 
gallery — deceased  was  sitting  on  the  steps 
that  led  up  from  the  ground  onto  the  gallery. 


Deceased  became  suflaclently  angered  to  arise 
from  his  seat,  draw  his  knife  and  threatened 
to  cut  oft  the  head  of  appellant,  and  turned 
around  as  if  to  start  in  the  direction  of  ap- 
pellant, who  was,  perhaps,  some  8  or  10  feet 
away.  Appellant  reached  up  on  the  rack 
above  the  door,  just  on  the  inside,  pulled  down 
a  gun  and  fired.  Deceased  ran  out  in  the 
yard  and  died.  This  is  substantially  the 
evidence  of  the  witness  Hill  as  to  the  state- 
ments made  to  him  by  appellant  shortly  aft- 
er the  homicide. 

Appellant  took  the  stand  and  testified  that 
an  angry  altercation  occurred  between  them; 
that  deceased  got  up,  opened  his  Icnlfe,  and 
started  at  him,  and  he  reached  up  and  got 
the  gun,  and  deceased  grabbed  appellant's 
gun  with  his  left  hand,  undertaking  to  cut 
him  with  the  knife  In  his  right  hand;  that 
he  Jerked  loose  and  fired  without  taking  aim, 
the  shot  resulting  fatally ;  that  deceased  ran 
out  In  the  yard,  fell  down  and  died.  The  evi- 
dence shows  that  there  was  considerable 
amount  of  blood  on  the  steps,  except  perhaps 
the  top  step,  and  a  few  specks  of  blood  on 
the  gallery,  and  from  the  steps  to  where  de- 
ceased fell  there  was  quite  a  trail  of  blood. 
The  wound  evidently  cut  an  artery  from 
which  the  blood  flowed  very  copiously. 

Under  the  charge  quoted  above  and  criti- 
cised by  appellant,  a  conviction  for  man- 
slaughter was  authorized  by  reason  of  the 
actual  attack  made  by  the  deceased  upon  ap- 
pellant If  deceased  made  any  attack  upon 
appellant  at  all,  it  was  with  a  knife  with  a 
threat  to  kill.  That  was  an  actual  attack, 
and  Justified  appellant  in  shooting,  and  he 
would  not  be  guilty  under  the  law  of  self-de- 
fense. Therefore,  manslaughter  could  not  be 
predicated  upon  that  state  of  case,  for  In 
giving  this  charge  on  manslaughter,  from 
the  standpoint  of  an  actual  or  real  attack 
made  by  deceased  with  his  knife,  accom- 
panied by  a  threat  to  kill,  the  court  authoriz- 
ed the  Jury  to  convict  of  manslaughter  on  a 
state  of  case  under  which  appellant  was  Jus- 
tified by  law,  and  a  verdict  should  have  been 
returned  in  his  favor  of  acquittal.  This 
charge  was  evidently  wrong  In  submitting 
manslaughter  on  an  actual  or  real  attack 
under  the  facts  of  the  case.  There  is  but 
one  theory,  as  we  understand  this  record,  up- 
on which  manslaughter  could  be  predicated, 
and  that  is  when  deceased  got  up,  pulled  his 
knife,  and  turned  as  if  to  go  to  appellant, 
and  appellant  shot  he  being  in  no  real  dan- 
ger from  the  drawn  knife  of  deceased — 
across  the  gallery  8  or  10  feet  away  from 
him.  If  this  was  the  condition  of  things 
when  appellant  shot,  there  was  no  real  dan- 
ger. There  was  a  threatened  attack,  which 
might  have  infiamed  the  mind  of  appellant 
beyond  capacity  for  cool  reflection,  and  un- 
der such  circumstances,  if  he  shot,  It  could 
constitute  manslaughter.  We  are  of  opinion 
that  the  charge  criticised  Is  erroneous,  based 
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upon  a  state  of  facts  upon  which  s^-defense 
atone  could  be  predicated.  We,  therefore, 
are  of  opinion  that  this  charge  Is  Incorrect, 
first,  in  basing  the  charge  upon  a  real  at- 
tack, and,  second,, m  placing  appellant's  case 
before  the  jury  so  that  he  might  be  convicted 
of  manslaughter  on  a  case  of  self-defense. 

2.  The  charge  on  self-defense  Is  criticised 
wherein  the  court  Informed  the  Jury  that  if 
appellant  killed  Harrison,  but  at  the  time  be 
did  so  Harrison  had  made  an  attack  on 
him,  which,  from  the  manner  and  character 
of  It,  etc.,  created  in  his  mind  or  caused  him 
to  believe  that  he  had  a  reasonable  expecta- 
tion or  fear  of  death  or  serious  bodily  In- 
Jury,  and  acting  under  such  reasonable  ex- 
pectation the  defendant  killed  deceased,  they 
should  acquit  him.  We  have  sufficiently  stat- 
ed the  facts  as  testified  by  appellant.  Un- 
der his  testimony  it  showed  an  actual  at- 
tack, and  the  court,  therefore,  was  not  In  er- 
ror in  submitting  the  theory  of  self-defense 
on  the  Idea  of  an  actual  attack. 

3.  There  were  no  eyewitnesses  to  the  trans- 
action who  testified  on  the  trial,  except  ap- 
pellant The  state,  therefore,  Introduced  ap- 
pellant's statements  through  some  of  the 
witnesses  as  to  how  the  treuisactlon  occurred. 
Had  the  case  closed  at  this  point,  appel- 
lant's contention  that  the  court  should  have 
Informed  the  Jury  that  the  state  would  he 
required  to  disprove  his  statements  In  order 
to  obtain  a  conviction,  under  the  authority 
of  Jones  v.  State,  29  Tex.  App.  20,  13  S.  W. 
990,  25  Am.  St.  Rep.  715,  Pratt  v.  State,  50 
Tex.  Cr.  R.  227,  96  S.  W.  8,  and  Slade  v. 
State,  29  Tex.  App.  381,  16  S.  W.  253,  would 
be  correct  For  a  full  discussion  of  the 
matter.  In  addition  to  the  cases  cited,  see 
Combs  V.  State  (Tex.  Cr.  App.)  108  S.  W. 
649,  and  Pratt  v.  State  (Tex.  Cr.  App.)  109 
S.  W.  138.  However,  this  charge  may  not 
be  necessary  in  this  case.  Inasmuch  as  the 
defendant  took  the  stand  in  his  own  behalf 
and  testified  fully  in  regard  to  the  facts  of 
the  case,  and  the  case  was  not  therefore  one 
alone  based  upon  the  confessions  or  state- 
ments. As  the  case  is  presented,  therefore, 
we  would  not  feel  called  upon  to  reverse  the 
Judgment  for  this  omission  In  the  charge. 

The  Judgment  ia  reversed,  and  the  cause  is 
remanded. 


THOMPSON  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Nov.  11, 
1908.) 

1.  Criminal   Law    (J  364*)— Evidence— Res 
Gest.e. 

Where  the  breaking  up  of  a  dance  by  ac- 
cused was  what  caused  the  difficultjr  leading  to 
the  assault  for  which  he  was  on  trial,  evidence 
that  he  broke  up  the  dance  was  admissible  as 
part  of  the  res  gesta:. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  |  813;   Dec.  Dig.  g  364.*] 


2.  Cbiuinal  Law  (J  783»)— TkiaI.  —  IwstK 
TI0N8— Impeaching  Testimony. 

Where  the  Jury  coald  not  have  consid«i 
impeaching  testimony  for  any  other  parp 
than  for  impeachment,  the  failure  to  so  lii 
the  testimony  by  charge  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Crimi: 
Law,  Cent  Dig.  |  1875 ;    Dec  Dig.  {  7S3.'] 

Appeal  from  District  (^urt  Caldwell  Coi 
ty ;  L.  W.  Moore,  Judge. 

Buddie  Thompson  was  convicted  of  assa: 
to  murder,  and  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  t 
State. 

BROOKS,  J.  Appellant  was  convicted 
assault  to  murder,  and  his  punisbment  i 
sessed  at  two  years'  confinement  In  the  pe 
teutlary. 

Bill  of  exceptions  Mo.  1  comfdains  that  t 
court  erred  In  permitting  the  state's  wltn 
to  testify  that  appellant  broke  up  the  dan 
appellant's  objection  being  that  be  was  i 
indicted  for  breaking  up  a  dance  or  for  d 
turblng  the  peace.  The  bill  shows  that  tl 
is  the  occasion  that  caused  the  difficulty,  a 
is  part  of  the  res  gestte. 

Bill  of  exceptions  No.  2  complains  that  t 
court  erred  In  permitting  the  state  to  pro 
that  the  reputation  of  the  appellant  was  b 
for  truth  and  vwacity,  the  objection  bel 
made  that  the  witnesses  had  not  qualifi 
themselves  to  speak  of  the  reputation.  T 
bill  of  exceptions  as  well  as  the  statement 
facts  show  the  witnesses  did  qualify  the 
selves. 

The  next  bill  complains  that  the  court  ei 
ed  In  failing  to  instruct  the  Jury  In  ^ 
charge  in  regard  to  impeaching  testimoi: 
The  Jury  could  not  have  used  the  impeaeb! 
testimony  for  any  other  purpose  than  ii 
peachment  This  being  the  case,  it  Is  d 
necessary  to  limit  same  in  the  charge  to  ii 
peachment.  See  Glvens  v.  State,  35  Tex.  C 
R.  5G3,  34  S.  W.  626. 

The  charge  of  the  court  presented  evei 
phase  of  the  evidence.  Appellant's  sped 
charges  were  properly  covered  In  the  ma 
charge. 

Finding  no  error  In  the  record,  the  Jud 
ment  is  affirmed. 


PANNELL  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  1 
1908.) 

1.  Homicide  (8  340*)- iNsTancTiONs— Pbmi 
DICIAL  Ebbob. 

Where  the  Jury  in  convicting  of  mansbnt;: 
ter  assessed  the  lowest  punishment,  ail  errors  • 
the  charge  were  eliminated,  unless  the  char. 
on  manslaughter  induced  the  jury  not  to  acqu 
oo  the  ground  of  self-defense. 

[Ed.    Note.— For   other   cases,   see   Homicid 
Cent.  Dig.  §  720;    Dec.  Dig.  {  340.*] 

2.  Cbiminai,  Law  (J  1172*)— AppEAir-EBSOi 
IN  Chaege— Elimination. 

As  a  general  rule,  whatever  errors  the: 
are  in  the  charge  are  eliminated  by  reaaon  < 
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the  acquittal  of  the  oSeBK  to  vhlcb  the  charge 
pertains. 

[Ed.   Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  |  3161;  Dec.  Dig.  »  1172.*] 
8.  Crimiitai,  Law  (S  1172*)— Appeal— Ebbobs 

IN  GnABGR— EUinitATION. 

As  a  general  rule,  all  errors  in  the  charge 
pertaining  to  the  offense  of  which  accused  is 
convicted  are  eliminated  where  the  minimnm 
punishment  is  assessed  and  where  the  facts  con- 
clusively show  guilt  of  such  offense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I.aw,  Cent.  Dig.  i  3161 ;   Dec.  Dig.  {  1172.*] 

4.  Cbiuinai,  Law  ({  1172*)— Appjcal— Ebbobs 

IN  Chaboe— Elimination. 

An  error  in  the  charge  pertaining  to  the  of- 
fense of  which  accused  is  convicted  which  in- 
jures accused  as  to  a  lower  offense  or  self-de- 
fense, and  which  has  a  tendency  to  bring  about 
a  conviction  of  the  higher  offense  instead  of  a 
lower  one  or  an  acquittal,  is  reversible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  3154,  3161;  Dec  Dig.  { 
1172.*] 

6.  nosiiciDB  (8  909*)—MAnsuiUGHTEB— Self- 
Defense. 

It  is  not  permissible  for  the  court  to  an- 
thori^se  a  conviction  for  manslaughter  on  facts 
justifying  the  killing. 

[Ed.  Note.— For   other   cases,   see   Homicide, 
Cent.  Dig.  88  654,  655 ;   Dec.  Dig.  8  300.*] 
6.    Homicide  (|  309*)— Manslauohteb— Self- 
defense— iNSTBrcrioNS. 

Where  the  evidence  showed  that  decedent 
had  threatened  the  life  of  accused  and  had  a 
few  moments  before  the  homicide  threatened 
trouble  with  him,  and  that  decedent  at  the  time 
of  the  homicide  approached  accused  using  lan- 
guage indicating  that  he  intended  to  have  a  dif- 
ficulty and  in  which  he  called  accused  a  vile 
name,  and  that  decedent,  as  he  approached,  had 
his  hands  on  his  pistol  pocket,  and  that  after 
the  shooting  decedent's  pistol  struck  the  floor 
and  was  found  by  his  side,  an  instruction  that 
if  the  conduct  of  decedent  at  the  time  of  the 
killing,  in  connection  with  previous  circumstan- 
ces, created  in  the  mind  of  accused  such  a  de- 
gree  of  rage  or  terror  as  to  render  him  incapa- 
ble of  cool  reflection,  accused  was  guilty  only 
of  manslaughter,  and  an  instruction  on  self-de- 
fense that  if  the  acts  of  decedent  produced  in 
the  mind  of  accused  a  reasonable  apprehension 
of  death,  and  if  accused  killed  decedent  to  pi;o- 
tect  himself  from  danger,  the  killing  was  justi- 
fiable, placed  accused  before  the  jury  on  the 
same  facts  as  to  manslaughter,  and  self-defense, 
and  gave  the  jury  the  option  of  convicting  him 
of  manslaughter  or  acquitting  him  on  self-de- 
fense, and  were  erroneous  as  bringing  about  a 
conviction  of  manslaughter  on  facts  authorizing 
an  acquittal. 

[Ed.   Note. — For  other  cases,   see   Homicide, 
Cent.  Dig.  8  655 ;   Dec.  Dig.  8  309.*] 

7.  Homicide     (8   '300*)  —  Self-Dkfense  — 

Thbeats— Instbuctions. 

An  instruction  that  if  decedent  made 
threats,  and  at  the  time  of  the  difficulty  made 
demonstrations  as  if  to  execute  them,  the  jury 
should  consider  the  fact  with  reference  to  self- 
lefense.  was  erroneous  as  leaving  the  jury  to 
'ind  that  threats  were  made,  while  they  should' 
!iave  been  told  that  the  criterion  was  whether 
iccnsed  believed  that  threats  bad  been  made. 

[Ed.    Note. — For   other   cases,    see   Homicide, 
Tent.  Dig.  8  629;   Dec.  Dig.  8  300.*] 
J.   Homicide  (8  166*)— Evidence— Motive. 

Proof  that  accused  had  been  criminally  !n- 
rimote  with  the  wife  of  decedent  was  not  admis- 
lible  to  show  motive  on  the  part  of  accused. 

[Ed.    Note.— For  other  cases,   see   Homicide, 
::ent.  Dig.  8  327 ;   Dec.  Dig.  8  166.*] 


9.  Homicide  (8  112*)— SEur-DEFXNSBrr-DEPBi- 
VATioN  OF  Right. 

That  accused  had  been  criminally  intimate 

with  the  wife  of  decedent  prior  to  the  homicide 

did  not  deprive  him  of  the  right  of  self-defense. 

[Ed.    Note.— For   other   cases,   see   Homicide, 

Cent.  Dig.  8  147;    Dec  Dig.  8  112.*] 

10.  Cbiminal  Law  (88  763,  764*)— Tbial— IH- 
STBUcnoNs— Weight  of  Evidence. 

An  instruction  that  the  evidence  that  ac- 
cused had  been  criminally  intimate  with  the 
wife  of  decedent  prior  to  the  homicide  could  be 
considered  only  as  showing  motive  on  the  part 
of  accused  waa  erroneous  as  on  the  weight  of 
the  evidence. 

[Ed.  Note.— For  other  caaes,  aee  Criminal 
Law,  Dec.  Dig.  88  763,  764.*] 

11.  Cbiminal  Law  (8  811*)— Sblf-Dkfense— 
instbuctions. 

Where  there  was  evidence  that  accused,  re- 
lying on  self-defense,  had  been  criminally  inti- 
mate with  decedent's  wife  prior  to  the  homicide, 
an  instruction  that  evidence  of  that  fact  could 
be  considered  only  to  show  motive  on  the  part 
of  decedent  was  erroneous  for  singling  out  a 
particular  fact  so  as  to  tend  to  eliminate  accus- 
ed's right  of  self-defense. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  88  1909-1972 ;   Dec.  Dig.  8  811.*] 

Appeal  from  District  Coort,  Hopkins  Coun- 
ty;  R.  L.  Porter,  Judge. 

Walter  Pannell  was  convicted  of  man- 
slangbter,  and  he  appeals.  Reversed  and  re- 
manded. 

C.  O.  James  and  C.  E.  Sheppard,  for  ap- 
pellant. F.  J.  McCord,  Asst.  Atty.  Oen.,  for 
the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  manslaughter,  bis  punishment  being  as- 
sessed at  two  years'  confinement  in  tbe  i>enl- 
tentlary. 

Tbe  substance  of  tbe  evidence  Is  that  there 
were  unkind  feelings  between  appellant  and 
deceased,  deceased  being  Jealous  in  regard 
to  tbe  relations  that  be  believed  existed  be- 
tween appellant  and  his  wife,  and  which  may, 
in  fact,  have  existed.  Deceased  bad  con- 
ceived tbe  idea,  with  perhaps  evidence  to 
justify  his  belief,  that  appellant  bad  alienat- 
ed to  some  extent  tbe  afiTections  of  bis  wife, 
and  was  suspicious,  if  not  convinced,  of  tbe 
fact  that  they  bad  been  criminally  Intimate. 
This  engendered  In  his  mind  an  excited  state 
of  ill  will  towards  appellant,  so  much  so  that 
on  one  or  more  occasions  be  bad  threatened 
to  take  tbe  life  of  appellant.  Some  time 
previous  to  tbe  homicide  deceased  armed  him- 
self and  asked  a  friend  to  accompany  btm 
to  the  ollmills  where  he  thought  be  would 
catch  appellant  and  bis,  deceased's,  wife  in 
compromising  relations.  Tbe  friend  did  not 
accede  to  tbe  request,  but  deceased  went  to. 
tbe  point  and  there  found  appellant.  A  wit- 
ness testified  that  be  beard  part  of  tbe  con- 
versation between  appellant  and  deceased  at 
tbe  ollmills  in  which  deceased  proposed  to 
appellant  to  shoot  It  out  or  cut  it  out  with 
him.  Appellant  declined.  Tbe  wife  of  de- 
ceased, however,  was  not  present  wltb  appel- 


'For  other  oases  see  same  topic  and  section  NUMBBR  In  Dec.  &  Am.  Digs.  1M7  to  date,  *  Reporter  Indexes 
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lant,  nor  Is  there  any  evidence  tending  to 
sbow.  tbat  she  bad  been  witb  appellant  at 
that  time  and  place.  On  the  night  of  the 
homicide  the  negroes  of  the  town  had  met  at 
the  residence  of  Jeff  Sparks  to  engage  In  a 
"festival."  Sparks  expected  to  sell  candles 
and  other  things  to  the  assembled  crowd,  and 
was  In  a  room  In  the  bouse  making  prepara- 
tions to  this  end.  The  crowd  had  congregated 
In  one  of  the  rooms  of  the  house  where  they 
were  playing  and  dancing.  While  engaged  In 
dancing,  deceased  was  dancing  with  his  wife, 
and  appellant  was  dancing  with  the  sister- 
in-law  of  deceased,  Lela  Templeton.  De- 
ceased was  "calling  the  set;"  bad  called  all 
around  until  be  reached  appellant  and  Lela 
Templeton.  At  tbls  point  he  failed  to  call, 
and  appellant  asked  if  he  did  not  intend  to 
call  bis  dance.  Deceased  inquired  whether 
be  liked  it.  Appellant .  indicated  he  did  not. 
Lela  Templeton  testified  at  this  point  that 
she  did  not  recollect  just  what  was  said  be- 
tween the  parties,  "but  I  think  I  said  'Har- 
rison, mind  oat  your  business,'  and  he  said, 
*l  thought  you  negroes  had  sense  to  know 
when  your  time  come.'  I  don't  know  exactly 
what  Oete  said,  but  he  said  something  like, 
'If  you  are  going  to  call  this  set,  why  dont 
yon  call  us  like  the  rest?'  Then  Harrison 
said  something,  asked  If  he  did  not  like  it 
or  something  like  that,  and  Gete  said,  'No, 
you  God  damn  black  bastard,  I  don't'  Then 
they  both  threw  their  hands  to  their  pockets 
like  they  were  going  after  their  guns,  and 
started  towards  each  other.  I  caught  hold  of 
Gete,  and  Ellen  took  bold  of  Harrison.  Gete 
turned  around  to  Jim  Nash,  a  boy  they  al- 
ways called  Monk,  and  said  'Monk,  let's  go 
home;  I  will  get  Into  trouble  here.'  Monk 
said,  'Let's  be  hitting  the  door,'  and  they 
started  on  out  of  the  house.  Harrison  was 
trying  to  get  loose,  and  I  took  hold  of  him 
and  helped  Ellen  to  bold  him.  He  said, 
'Turn  me  loose ;  I  am  not  scared  of  the  damn 
son  of  a  bitch.'  When  Harrison  said  this 
Gete  turned  and  said,  'If  you  follow  me  out 
of  here  with  that  little  Harrington,  I'll  make 
you  eat  it  up.' "  Gete  Is  the  nickname  for 
appellant  Ellen  is  the  wife  of  deceased,  and 
witness  was  the  dancing  partner  of  appel- 
lant This  is  practically  the  state's  case  of 
the  transaction  to  that  point  Lum  Kay  tes- 
tified for  the  appellant  that  he  knew  the  par- 
ties and  was  present  at  the  time  of  the  kill- 
ing and  saw  both  difficulties.  "The  first  one 
came  up  over  the  dance.  Harrison  was  call- 
ing the  set,  and  Gete  was  dancing  in  it. 
Harrison  called  all  the  boys  till  it  came 
Gete's  time,  and  then  he  did  not  call  him. 
Gete  asked  him  why  be  didn't  call  him,  and 
Harrison  said,  'Ton  damn  negroes  ought  to 
know  when  your  time  comes';  and  then  he 
asked  Gete  if  he  didn't  like  It,  and  said,  'If 
you  don't  like  it,  rise  up.'  He  then  threw 
bis  hand  to  his  right  hip  pocket  and  started 
towards  Gete.  Gete  threw  his  hand  to- 
wards his  pocket  and  Harrison's  wife  and 
Lela    Templeton    grabbed    Harrison.      Gete 


walked  off  and  said  to  Jim  Nasb,  'Come  a 
and  let's  go;  I  will  get  Into  trouble  here 
He  then  started  on  out,  and  Harrlaon  wa 
trying  to  get  loose  and  said,  Tom  me  loose 
he's  got  his  gun  and  I've  got  mine.'  Ge: 
said,  'Don't  follow  me  out  here  wItb  tbat  lii 
tie  Saturday  night  gan  or  I'll  make  yoa  ea 
It'  Gete  then  went  on  out  Directly  Get 
came  back  in  the  room  where  the  dance  wa 
and  was  talking  to  Ada  Bates  by  the  fin 
Harrison  came  in  and  Io<Aed  straight  s 
Gete.  Joe  Bates  called  him  and  said  some 
thing  to  him  about  not  having  any  trouble 
and  Harrison  spoke  out  loud  enongb  for  Girt 
to  hear  blm  that  he  was  not  afraid  of  th 
damn  long  black  son  of  a  bitch,  and  the: 
walked  over  in  the  corner  close  to  Get* 
Louis  Templeton  walked  up  to  bim  and  sa: 
something  to  him,  and  be  again  said  be  wa 
not  afraid  of  the  son  of  a  bitch,  and  the 
said  to  Gete:  'Gete,  do  you  think  I  am  scai 
ed  of  you?*  and  Gete  said.  No,  yoa  are  i 
man  just  like  me.'  Harrison  was  then  wait 
Ing  over  to  the  comer,  and  while  he  wa 
doing  so  he  had  bis  right  band  back  to  hi 
hip  pocket.  About  the  time  be  said  thl; 
Louis  Templeton  moved  out  of  the  way  an 
the  defendant  shot  Harrison  fell,  and  b: 
pistol  fell  down  on  the  floor  right  by  bim. 
Some  of  the  evidence  goes  to  show  that  a 
the  deceased  approached  appellant  wbile  b 
was  standing  In  the  comer,  and  while  Loui 
Templeton  was  standing  between  them,  ap 
pellant  said,  "Get  out  of  the  way."  or  "Cleai 
the  way."  Templeton  stepped  oat  of  tin 
way,  the  shot  was  fired,  and  deceased  fei: 
There  is  but  little  difference.  If  any.  In  re 
gard  to  what  was  said  and  done  In  re 
gard  to  the  second  difficulty.  All  the  evi 
dence  shows  tbat  the  deceased's  pistol  fel 
when  be  fell  and  was  lying  on  the  floor  bj 
bim.  Between  the  flrst  and  second  difficul 
ties,  when  appellant  went  ont  of  tlie  boua 
with  the  expressed  intention  of  leaving,  b< 
met  the.  owner  of  the  premises.  Sparks,  ii 
the  yard,  and  Sparks  requested  him  to  go  oi 
back,  the  trouble  was  over,  and  there  wonlc 
be  no  more  trouble.  Upon  this  statement  ap 
pellant  returned  to  the  dancing  ro<Mn.  De 
ceased  came  in  the  bouse  directly  after  ap 
pellant  returned,  and  the  difficulty  was  re 
newed  which  ended  in  the  tragedy.  Wltboni 
going  into  a  further  detailed  statement  o! 
this  matter,  this  sufficiently  presents  the  cas( 
for  a  discussion  of  the  questions  Involved 
The  jury  In  convicting  of  manslaughter  as 
sessed  the  lowest  punishment  Therefore  all 
errors  In  regard  to  the  charge  passed  out  ol 
the  case,  unless  the  charge  on  manslaugbter, 
as  given,  may  have  induced  the  jury  to  con- 
vict appellant  of  manslaughter  and  to  refuse 
to  acquit  on  the  ground  of  self-defense 
As  a  general  rule,  whatever  errors  tbere 
are  In  the  charge  are  eliminated  by  reason 
of  acquittal  of  the  otteaae  to  which  the 
charge  pertains.  It  may  be  also  stated,  as  a 
general  rule,  that  all  errors  in  the  charge 
pertaining  to  the  offense  of  wliicb  appellant 
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is  convicted,  also  pass  ont  M  ttie  minimum 
pnntshment  Is  assessed,  If  the  facts  conclu- 
sively show  him  guilty  of  that  particular  of- 
fense. But  there  is  another  rule,  equally 
well  recognized,  that  If  the  error  In  the 
charge  ipertaining  to  the  offense  of  which  the 
jury  convicted  Injured  appellant's  rights  in 
respect  to  a  lower  offense  or  to  the  question 
of  self-defense,  and  had  a  tendency  to  bring 
about  a  conviction  for  the  offense  of  which 
he  was  convicted  Instead  of  a  lower  offense 
or  an  acquittal,  then  the  charge  would  be 
reverslbly  erroneous. 

The  charge  In  request  to  manslaughter, 
and  which  seemed  to  be  the  basis  of  the  con- 
viction, was  almost  Identical  with  that  in 
respect  to  self-defense.  After  giving  the  usu- 
al etereotyi>ed  definition  of  adequate  cause 
and  sudden  passion,  the  court  charged  the 
jury  as  follows:  "If  you  should  believe 
from  the  evidence  that  the  defendant,  Wal- 
ter Pannell,  killed  the  deceased,  Harrison 
Carr,  by  shooting  him  with  a  pistol  at  the 
time,  place,  and  in  the  manner  alleged  in  the 
Indictment,  yet  .If  you  should  further  believe 
that  by  the  acts  or  conduct,  or  words.  If  any, 
or  both,  of  deceased,  at  the  time  of  and  Im- 
mediately before  the  killing,  as  they  ap- 
peared to  the  defendant  from  his  standpoint, 
in  connection  with  all  previous  facts  and  cir- 
cumstances of  whatever  nature  or  charac- 
ter, and  In  connection  with  all  the  surround- 
ing facts  and  circumstances  as  known  to  or 
believed  by  defendant  and  viewed  from  his 
standpoint,  created  In  the  mind  of  the  de- 
fendant such  a  degree  of  anger,  rage,  sudden 
resentment,  or  terror  as  to  render  his  mind 
Incapable  of  cpol  reflection  at  the  time  of  the 
killing,  and  because  thereof  the  defendant 
shot  and  killed  said  Harrison  Carr,  and  not 
In  self-defense,  then  the  defendant  would  not 
t>e  guilty  of  any  higher  degree  of  homicide 
tlian  manslaughter." 

The  charge  on  self-defense  Is  as  follows: 
"If  yon  believe  from  the  evidence  that  the 
defendant,  Walter  Pannell,  shot  and  killed 
Harrison  Carr  on  or  about  the  2l8t  day  of 
February,  1907,  in  Hopkins  county,  Texas, 
[ind  if  you  further  believe  that  at  the  time 
3f  the  killing  or  shortly  prior  thereto  the  de- 
ceased was  In  the  act  of  making  an  attack 
apon  the  defendant,  or  made  some  demon- 
stration Indicating  an  intention  of  Inflict- 
ing death  or  serious  bodily  injury  upon  the 
defendant,  or  If  deceased  was  doing  some  act 
3r  acts,  which  either  alone  or  together  with 
accompanying  words.  If  any,  produced  In  the 
mind  of  the  defendant,  as  viewed  from  his 
standpoint,  which,  considered  with  all  the 
Tacts  and  circumstances  as  known  to  the 
lef endant  or  as  believed  by  the  defendant  to 
?xlst,  a  reasonable  apprehension  of  death 
OT  serious  bodily  Injury  at  the  hands  of  said 
Harrison  Carr,  then  the  defendant  had  the 
right  to  kill  the  deceased  in  self-defense; 
tind  If  yon  believe  that  he  did  kill  deceased 
to  protect  himself  from  said  danger  or  ap- 


parent danger,  then  such  killing  is  in  justi- 
fiable self-defense." 

These  charges,  as  we  understand  them,  are 
practically  the  same,  and  put  appellant  In  the 
attitude  of  standing  before  the  jury  upon  the 
same  facts  in  regard  to  manslaughter  and 
self-defense.  We  have  before  stated  the  sa- 
lient features  of  the  evidence  as  given  by  the 
witnesses. 

While  it  Is  sometimes  a  little  difflcult 
to  draw  the  exact  line  between  manslaughter 
and  self-defense  on  the  Immediate  facts,  yet 
It  is  not  permissible  for  the  court  to  authorize 
a  conviction  for  manslaughter  upon  the  facts 
which  justify  a  killing.  All  the  facts  and  at- 
tending circumstances,  viewed  from  the  de- 
fendant's standpoint,  and  as  exhibited  by 
this  record,  show  that  a  few  moments  before 
the  tragedy  there  had  been  a  threatened  seri- 
ous trouble  between  the  parties,  with  the  de- 
ceased rather  In  the  wrong.  He  had  threat- 
ened the  life  of  appellant,  and  had  on  a  prior 
occasion  at  the  ollmills,  proposed  to  fight  It 
out  with  him  to  the  death,  either  by  shooting 
or  by  cutting.  Upon  the  second  difficulty,  or 
meeting  in  the  danchig  room,  the  deceased  ap- 
proached appellant  over  the  protest  of  his 
friends  not  to  have  trouble,  using  language 
indicating  that  he  Intended  to  have  a  diffi- 
culty. In  which  he  called  appellant  a  "son  of 
a  bitch,"  repeating  the  same  language  when 
again  cautioned  not  to  have  a  difficulty.  In 
the  meantime  as  he  approached  the  deceased 
in  the  comer,  he  had  his  hands  upon  his 
pistol  pocket,  and  was  in  that  condition  when 
he  used  the  second  insulting  remark.  The 
■shooting  came  off,  deceased's  pistol  was 
heard  to  strike  the  floor,  and  was  found  by 
his  side.  These  were  the  facts  up<m  which 
the  jury  were  to  predicate  the  flnding  of 
manslaughter  or  self-defense,  both  as  set 
forth  in  the  charges.  These  charges  were  so 
framed  that  the  jury  was  left  to  understand 
that,  upon  the  facts  marshaled  by  the  charge, 
appellant  could  be  convicted  of  manslaughter, 
or  acquitted  on  self-defense,  at  the  option  of 
the  jury.  We  are  of  opinion  this  charge  on 
manslaughter  was  of  such  erroneous  charac- 
ter that  It  may  have  brought  about  a  convic- 
tion of  manslaughter  on  facts  that  authorized 
an  acquittal. 

The  court's  charge  in  regard  to  threats 
was  also  criticised  in  that  It  Instructed  the 
jury,  if  they  believed  deceased  made  threats, 
and  at  the  time  of  the  difficulty  made  demon- 
strations as  if  to  execute  the  threats,  to  con- 
sider this  with  reference  to  the  question  of 
self-defense.  The  vice  in  the  charge,  as  urg- 
ed. Is  that  it  left  the  jury  to  flnd  the  threats 
were  in  fact  made;  whereas,  they  should 
have  been  told  that  the  criterion  was  that  If 
the  appellant  believed  the  threats  were  made. 
It  makes  no  difference  whether  the  threats 
were  In  fact  made  or  not.  If  he  was  so  inform- 
ed and  believed.  The  jury  might,  under  the 
later  developments  of  the  case,  have  found 
that  they  were  in  fact  made,  or  believed  they 
were  not  in  fact  made.    It  does  not  seem  to 
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be  controverted,  however,  In  this  case  that 
the  threats  were  made  and  that  appellant 
knew  of  the  animosity  and  111  will,  especially 
by  reason  of  the  fact  of  deceased's  offer  to 
fight  him  to  the  death  at  the  meeting  at  the 
ollmllls.  Other  threats  were  shown  to  have 
been  made,  but  the  record  does  not  disclose 
them  to  have  been  communicated  to  appel- 
lant The  proposition  of  appellant  Is  a  cor- 
rect theory  of  the  law  In  a  proper  case.  We 
call  attention  to  this  so  that  upon  another 
trial  the  court  will  submit  this  question  from 
the  appellant's  standpoint 

D.  Lu  Palmer  was  caUed  by  the  state  In  re- 
buttal, and  testified  as  follows:  "I  was  a 
member  of  the  Jury  that  tried  the  defendant 
In  this  case  the  last  term  of  court  He  testi- 
fied In  bis  own  behalf  at  that  trial.  I  remem- 
ber that  he  swore  then  that  he  had  had  carnal 
Intercourse  with  Harrison  Carr's  wife  be- 
fore the  killing.  I  don't  remember  how  many 
times  he  said  he  had  Intercourse  with  her, 
and  don't  remember  whether  he  said  It  was 
while  she  and  Harrison  were  separated  or 
,  not"  Objection  was  urged  to  the  Introduc- 
tion of  this  testimony.  It  Is  not  dear  to  our 
mind  that  this  testimony  was  objectionable. 
Just  why  the  state  offered  It  we  are  in  doubt 
It  Is  evident  we  think,  from  the  record  that 
deceased  was  not  only  Jealous  on  account  of 
his  wife,  but  his  feelings  were  very  bitter, 
and  that  In  fact  this  feeling  of  Jealousy  and 
anger  led  to  the  final  tragedy.  Deceased  had 
expressed  himself  to  the  effect  that  he  thought 
there  was  something  wrong  between  them, 
and  expressed  a  desire  or  purpose  to  kill  both 
of  them,  and  In  one  conversation  expressed 
himself  as  anxious  to  meet  appellant  and  kill 
him  and  go  to  hell  with  him.  There  had  been 
no  direct  evidence,  however.  Introduced  to 
the  fact  of  Intercourse  between  the  parties. 
The  reason  for  the  admission  of  this  testimony 
may  be  found,  however,  in  the  court's  charge 
to  which  an  exception  was  reserved,  and  If 
that  was  the  purpose  for  which  It  was  Intro- 
duced, then  we  are  of  opinion  there  was  er- 
ror. In  any  event  we  are  clearly  of  the  opin- 
ion that  the  court's  charge  limiting  this  evi- 
dence was  error  and  of  serious  import  The 
court  gave  the  law  as  he  understood  it  as 
applicable  to  this  evidence.  In  the  following 
charge : 

"You  are  further  instructed  that  the  evi- 
dence Introduced  In  this  case  showing  that 
defendant  had  been  guilty  of  having  carnal 
intercourse  with  the  wife  of  the  deceased  prior 
to  the  time  of  the  homicide  can-  be  considered 
by  you  only  for  the  purpose  of  showing  mo- 
tive. If  any,  on  the  part  of  the  defendant  and 
you  will  consider  such  evidence  for  no  other 
purpose." 

We  are  of  opinion  that  this  charge  is  er- 
roneous. It  assumes  the  fact  that  the  Inter- 
course occurred,  and  Instructs  the  Jury  that 
they  can  consider  the  fact  of  such  intercourse 
only  as  showing  the  motive  of  appellant  In 


the  killing  of  deceased.  The  evldoice  sbf•^ 
that  appellant  had  tried  to  evade  dlfiScnlti^ 
with  the  deceased,  and  It  may  have  been  < 
account  of  the  fact  that  he  bad  wronged  d 
ceased ;  but  from  whatever  motive  It  occurrt 
he  had  declined  to  fight  bim,  and  soui^bt 
evade  rather  than  bring  on  tbe  difficult 
The  deceased  had  pressed  the  matter  vhi: 
ended  In  his  death.  Appellant  did  not  forfi" 
his  right  of  self-defense  under  tbe  circuc 
stances  of  this  case,  if  it  be  conceded  be  b.i 
been  having  Intercourse  with  appellant's  wif 
While  this  was  an  adequate  cause  resuitii 
in  favor  of  the  deceased.  If  accompanied  t 
sudden  passion,  to  reduce  his  killing'  of  appK 
lant  had  It  occurred,  to  manslangbter,  sti 
we  have  appellant  and  not  deceased  on  tria 
and  the  case  must  be  viewed  from  appellant 
standpoint.  This  would  not  require  blm  ' 
stand  and  be  shot  to  death ;  his  right  'Of  se: 
defense  under  the  circumstances  fvonld  I 
perfect.  It  may  have  left  on  the  mind  of  a: 
pellant.  and  doubtless  did,  an  Impressii 
that  the  deceased  Intended  to  press  the  di 
Acuity  to  his  (appellant's)  death,  and  the; 
was  no  other  course  left  to  him  but  to  sbO' 
and  tbe  fact  may  have  operated  npon  b 
mind  most  cogentiy  that  his  life  was  at  tt 
time  being  sought  by  the  deceased.  It  was 
cogent  reason  In  appellant's  favor,  under  tt 
law  of  self-defense,  rather  than  against  hia 
to  show  a  criminal  motive  In  the  kllllns,  m 
der  the  facts. 

Again,  this  charge  singles  out  one  fact  an 
charges  adversely  to  appellant  upon  It  Ttii 
Is  a  charge  upon  the  weight  of  the  evidence 
and  In  a  very  hurtful  manner  to  appellant' 
cause  before  the  Jury.  It  had  the  tendem-; 
to  eliminate  his  right  of  self-defense,  and  1 
selected  this  one  single  circumstance  as  th 
criterion  of  his  motive  for  the  homicide 
Under  the  decisions  as  written  In  this  state 
this  Is  not  only  a  charge  upon  the  wei^t  o 
the  evidence,  but  the  singling  oat  of  a  fac 
and  giving  It  undue  prominence,  and  In  surl 
manner  as  to  operate  adversely  to  appe! 
lant's  rights  on  the  crucial  point  See  Tern 
V.  State,  45  Tex.  Or.  R.  264,  76  S.  W.  928.  ate 
cases  cited. 

For  the  errors  discussed,  the  Judgment  fa 
reversed  and  the  cause  remanded. 


PULLER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  11, 
1908.) 

1.  HoinciuE  (J  167*)— Thkbats  bt  Acccsei>- 

Admissibilitt. 

Tbe  state  could  not  show  that  about  two 
weeks  before  the  homicide  accused  declared  tlut 
he  was  going  "to  kill  a  Dutchman  or  ran  iiini 
out  of  the  country,"  where  there  was  no  ref- 
erence to  decedent  nor  to  tbe  trouble  between 
them. 

[EM.   Note.— For  other   cases,   see   Homicide, 
Cent  Dig.  S  334;    Dec.  Dig.  5  167.»] 


•For  otlier  cues  lee  lame  topic  and  lecUon  NUMBER  In  Dec.  &  Am.  Dls*.  1907  to  data,  *  Reporter  Index** 


Digitized  by 


Google 


Tex.) 


FULLER  v.  STATE. 


541 


2.    HOHTOIDK    (f    295*)— iNffTBXJCTIONS    UNSTJS- 
TAINED    BY   EVIDENCE. 

It  was  improper  to  submit  an  issue  as  to 
provocation  given  one  accused  of  murder  b^  one 
other  than  decedent  where  there  Vas  no  claim  or 
proof  of  such  provocation. 

[Ed.    Note.— For   other  cases,   see   Homicide, 
Cent.  Dig.  {  608;    Dec.  Dig.  §  295.«J 
8.  Homicide   (|   271*)— "Adbqdaxb  Caum"— 

Question  of  Law. 

Since  insulting  words  or  conduct  of  dece- 
dent towards  a  female  relation  of  accused  is 
deemed  in  law  adequate  cause  for  the  homicide 
so  as  to  reduce  it  to  manslaughter,  it  wag  im- 

S roper  to  allow  the  jury  to  determine  whether 
ecedent's  statement  that  accused's  daughter 
was  pregnant  before  her  marriage  to  decedent- 
was    adequate  cause." 

[Ed.    Note.— For   other   cases,    see   Homicide, 
C«nt.  Dig.  i  565 ;   Dec.  Dig.  8  271.*] 
4.  GBiinHAi,   Law    (^    780*)— iRSTBDOnoNft— 

Reasonable  Doubt. 

It  was  error  in  a  murder  trial  to  omit  to 
direct  an  acquittal  if  the  jury  had  reasonable 
doubt  as  to  the  existence  pf  facts  essential  to 
manslaughter. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Dec.  Dig.  S  789.*] 

Brooks,  J.,  dissenting. 

Appeal  from  District  Court,  Angelina  Coun- 
-ty;  James  I.  Perkins,  Judge. 

George  F.  Fuller  was  convicted  of  murder 
In  the  second  degree,  and  be  apiteals.  Be- 
versed  and  remanded. 

E.  B.  Robb  and  Geo.  S.  King,  for  appel- 
lant. F.  J.  McCord,  Asst.  Atty.  Gen.,  for 
tbe  State. 

RAMSEY,  J.  This  Is  tbe  second  appeal  of 
-this  case.  On  tbe  trial  from  wbicb  this  ap- 
peal results,  appellant  was  convicted  of  mur- 
der in  the  second  degree,  and  his  punishment 
assessed  at  confinement  in  the  penitentiary 
for  15  years.  A  very  full  and  substantially 
correct  statement  of  the  facts  of  the  case 
will  be  found  In  volume  50  Tex.  Cr.  R.  14, 
95  S.  W.  541,  where  the  case  Is  discussed  at 
length  by  Judge  Henderson  on  the  former 
appeal. 

Many  questions  are  raised  in  the  record, 
«ome  of  which  we  shiall  deem  it  unnecessary 
to  discuss. 

1.  Among  other  matters  complained  of  Is 
the  action  of  the  court  in  permitting  the  wit- 
ness Muiler  to  testify  that  some  two  or  three 
■weeks  before  the  homicide  appellant  stated 
to  him  that  he  was  going  to  kill  a  Dutch- 
man, or  run  blm  out  of  the  country.  It  Is 
claimed  that  this  conversation  or  threat  so 
particularly  Identified  the  deceased  as  to 
make  this  general  statement  admissible.  In 
the  case  of  Goodwin  v.  State,  38  Tex.  Cr.  R. 
466,  43  S.  W.  336,  we  held  the  rule  to  be  that 
evidence  of  general  threats  made  by  the  de- 
fendant on  trial  for  murder,  when  such 
threats  are  not  shown  to  have  been  directed 
towards  the  person  slain,  or  to  embrace  such 
person,  are  InHdmlssible.  Again,  in  the  case 
of  Holley  v.  State,  39  Tex.  Cr.  R.  801,  46  S. 
W.  42,  we  said:    "Now,   upon  whom  Is  the 


burden  to  show  that  the  threat  was  direct- 
ed towards  the  person  slain,  or  embraced 
such  person?  Obviously  upon  the  state,  for 
no  presnmptlons  can  be  Indulged  against  the 
appellant  Before  the  testimony  can  be  ad- 
mitted, It  must  appear  that  the  threat  was 
directed  towards  the  person  slain."  The 
case  of  Garrett  v.  State  (Tex.  Cr.  App.)  106 
S.  W.  889,  Is  cited  by  appellant,  and  seems 
to  be  strongly  relied  on.  In  that  case  It 
seems  that  one  Owens,  who  was  testifying 
for  the  state,  testified  that  he  overheard  the 
defendant  talking  with  another  party,  in 
which  conversation  Garrett  made  threats  to 
kill  a  "guinea,"  and  that  In  the  opinion  of 
witness  he  meant  this  girl,  but  that  he  did 
not  know  what  he  meant  by  saying  "gnlnea." 
It  was,  however,  shown  In  the  record  by 
some  of  the  testimony  that  the  word  "guinea" 
referred  to  negro  women  generally.  Objec- 
tion was  urged  to  this  testimony  on  the 
ground,  as  shown  by  the  record,  among  other 
things,  that  It  did  not  sufficiently  identify 
decease^.  In  discussing  this  matter  Dav- 
idson, P.  J.,  speaking  for  the  court,  says: 
"Without  going  into  a  detailed  statement  of 
It  and  the  grounds  of  objection,  we  are  of 
opinion  that  this  character  of  threat  was  not 
admissible.  This  has  been  decided  so  fre- 
quently we  deem  It  unnecessary  to  cite  au- 
thorities. Before  a  threat  supposed  to  have 
been  made  by  the  accused  can  be  used 
against  him  in  his  trial,  the  evidence  must 
show  that  the  threat  was  directed  against 
and  Individuates  tbe  deceased.  The  fact  that 
'guinea'  meant  negro  women  is  not  sufficient." 
In  this  case,  while  the  witness  Fred  Muiler 
was  on  the  witness  stand,  he  testified  that 
he  ,knew  appellant,  and  that  about  two  or 
three  weeks  before  the  killing  appellant  met 
him  in  the  town  of  Lufkin,  and  they  went 
into  a  saloon  together  and  took  a  drink,  and 
that  during  this  time  appellant  told  him  he 
was  going  to  kill  a  Dutchman  or  run  him 
out  of  the  country.  This  testimony  was  ob- 
jected to  by  appellant  on  the  ground  that 
it  did  not  show  any  connection  with  the  trans- 
action under  Investigation  or  any  of  the  par- 
ties, and  was  wholly  irrelevant  and  Imma- 
terial, and  highly  calculated  to  prejudice  the 
rights  of  appellant.  Thereupon  the  court  in- 
tervened, and  the  following  colloquy  occur- 
red: "The  Court:  Tour  statement,  as  I  un- 
derstand you.  Is  that  he  told  you  he  was  go- 
ing to  kill  'the'  Dutchman  or  'a'  Dutchman, 
or  nm  him  out  of  the  country?  A.  That  Is 
what  he  told  me.  Q.  Did  yon  say  'a'  Dutch- 
man, or  'the'  Dutchman?  A.  A  Dutchman. 
Q.  That  was  how  long  before  this  killing? 
A.  About  two  weeks,  as  well  as  I  remem- 
ber. The  Court:  It  will  be  a  question  of 
fact  for  tbe  jury  as  to  what  the  meaning 
was."  Thereupon  the  defendant  again  stat- 
ed to  the  court  that  they  desired  to  reserve 
a  bill  of  exceptions  to  the  admission  of  this 
testimony,    and   wanted   the  bill   to   further 
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show  as  to  the  court's  Interrogating  blm 
whether  before  or  after  the  killing,  and 
whether  the  statement  referred  to  "a"  Dutch- 
man or  "the"  Dutchman;  these  being  mat- 
ters not  elicited  by  the  state.  To  this  sug- 
gestion of  counsel  the  court  readily  consent- 
ed. We  think  probably  this  testimony  was 
not  admissible.  It  has  occurred  to  us  that 
the  decisions  of  this  court,  at  least  In  the 
language  of  some  of  them,  have  carried  the 
rule  rather  further  than  as  an  original  prop- 
osition the  writer  should  have  been  inclined 
to  go,  but  where,  as  in  this  case,  there  is  no 
reference  to  the  deceased,  no  suggestion  In 
the  testimony  that  his  troubles  with  appel- 
lant were  the  subject  of  conversation  and 
nothing  In  the  language  of  the  parties  to  con- 
stitute even  a  remote  reference  to  or  connec- 
tion with  the  deceased,  it  would  seem  under 
the  authorities,  and  In  reason,  that  such  a 
statement  ought  not  to  be  received.  We  can 
well  understand  bow  the  evident  idea  of  the 
court  below  that  it  was  a  question  for  the 
jury  might  apply  if  there  was  enough  in  the 
testimony  to  leave  it  open  to  a  fair  inference 
that  the  threats  introduced  had  reference  to 
the  deceased.  We  do  not  believe,  however, 
that  this  contention  la  sustained  in  the  rec- 
ord before  us. 

2.  Serious  complaint  Is  made  of  the  charge 
of  the  court  on  the  subject  of  manslaughter. 
This  charge  in  its  entirety  is  as  follows: 

"  'Manslaughter'  is  voluntary  homicide 
committed  under  the  immediate  influence  of 
sudden  passion,-  arising  from  an  adequate 
cause,  but  neither  excused  nor  justifled  by 
law.  The  act  of  killing  must  be  directly 
caused  by  the  passion  arising  out  of  the  prov- 
ocation. It  is  not  enough  that  the  mind  is 
merely  agitated  by  passion  arising  from'some 
other  provocation,  or  a  provocation  given  by 
some  other  person  than  the  party  killed. 
The  passion  intended  Is  either  of  the  emo- 
tions of  the  mind  known  as  anger,  rage,  sud- 
den resentment,  or  terror,  rendering  it  in- 
capable of  cool  reflection.  By  the  expression 
'adequate  cause'  is  meant  such  as  would  com- 
monly produce  a  degree  of  anger,  rage,  re- 
sentment, or  terror  in  a  person  of  ordinary 
temper  sufficient  to  render  the  mind  Incapa- 
ble of  cool  reflection.  Insulting  words  or 
conduct  of  the  person  killed  towards  a  female 
relation  of  the  defendant  would  be  adequate 
cause,  such  as  above  spoken  of,  provided  the 
killing  took  place  immediately  upon  the  liap- 
pening  of  the  insuHlng  words  or  conduct,  or 
so  soon  thereafter  as  the  party  killing  may 
meet  with  the  party  killed  after  having  been 
informed  of  such  insulting  words  or  conduct 
And  any  condition  of  circumstances  which 
Is  capable  of  creating  in  the  mind  of  a  per- 
son of  ordinary  temper,  and  does  create  in 
the  mind  of  defendant  sudden  passion,  such 
as  anger,  rage,  sudden  resentment,  or  terror, 
rendering  the  mind  Incapable  of  cool  reflection, 
is  deemed  adequate  cause.  And,  where  there 
are  two  or  more  causes  to  arouse  passion, 
although  no  one  of  them  alone  would  consti- 


tute adequate  cause.  It  Is  for  yon  to  dete 
whether  or  not  all  such  causes  combli 
any  there  are,  might  be  sufficient  to  • 
In  order  to  reduce  a  voluntary  killing 
grade  of  manslaughter,  it  Is  necessar: 
only  that  adequate  cause  existed  tc 
duce  the  state  of  mind  referred  to  1 
(but  also  that  such  state  of  mind  did  a 
ly  exist  at  the  time  of  the  commissi 
the  ofFense).  Now,  applying  the  f 
ing  law  of  manslaughter  to  the  case  I 
you,  yon  are  instructed: 

"(1)  If  you  find  that  the  kining  o 
ceased,  if  he  was  killed,  would  otbc 
be  murder,  then,  in  order  to  rednce 
killing  to  the  grade  of  manslaugbtei 
on  the  ground  of  Insulting  words  or  co 
towards  a  female  relation  of  defezi 
the  following  facts  must  all  concnr 
have  existed: 

"(2}  That  dece«sed  was  guilty  of  1 
ing  words  or  conduct  towards  defeat 
daughter,  Lnla  Brunsterman  (now 
son),  or  that  defendant  had  been  Infoi 
and  in  good  faith  believed,  deceased  w 
gullty. 

"(3)  If  yon  believe  the  witneas  An 
Vinson  on  the  day  and  before  the  hoi 
the  killing  told  defendant  that  deceaset! 
said  of  and  concerning  defendant's  danj 
Lula,  in  effect  and  substance,  that  sbe 
la,  was  in  a  state  of  pregnancy  whei 
ceased  married  her,  the  same  would  b< 
suiting  words  towards  a  female  relatic 
defendant,'  and  would  constitute  'adtx 
cause'  such  as  is  meant  by  that  term 
in  the  definition  of  manslaughter.  If  In 
nectlon  with  wliat  else,  if  anything, 
son  Informed  defendant  deceased  bad 
and  the  other  circumstances  of  the  case 
the  relations  of  the  parties,  the  same 
such  provocation  as  would  commonly 
duce  in  a  person  of  ordinary  temper, 
uated  as  defendant  was,  a  degree  of  ai 
rage,  or  resentment  sufficient  to  lendei 
mind  incapable  of  cool  reflection,  an< 
this  connection  you  are  instructed  tttat 
deuce  of  the  general  character  of  said 
for  chastity  and  virtue,  if  you  believe 
defendant  had  knowledge  of  such  cban 
of  his  daughter,  may  be  considered  by 
in  order  to  ascertahi  the  extent  of  the  ] 
ocation. 

"(4)  That  he  killed  deceased  the  first 
he  met  with  him  after  he,  defendant, 
been  informed  by  Vinson  of  such  insn 
words  of  deceased  towards  or  concemln; 
said  daughter,  Lula,  and  in  this  conne< 
you  are  instructed  that  the  time  Interve 
between  the  time  defendant  was  Infoi 
of  the  insulting  words  and  the  time  of 
killing  Is  immaterial,  as  to  the  matter  of  ' 
it  is  only  required  that  the  killing  must  1 
been  upon  the  flrst  meeting  after  infoi 
tion  of  the  insult  was  communicated  to 
by  the  witness  Vinson,  hereinbefore  refe 
to.  If  you  believe  the  matter  so  communic 
by  Vinson  was  under  the  circumstances 
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suiting,  and  In  this  connection  you  are  In- 
structed that,  In  Judging  and  deciding  wheth- 
er the  matter  so  oommnnicated  to  defendant 
by  Vinson  was  insulting  and  calculated  to 
provoke  the  passion  of  defendant,  you  may 
look  to  and  consider  prerious  Insulting  words 
or  conduct,  (if  any  there  was),  of  deceased 
towards  said  Lula,  notwithstanding  the  de- 
fendant may  be  shown  to  have  met  with  de- 
ceased after  he  had'  been  Informed  of  such 
pirevlous  Insults  and  before  the  occasion  upon 
which  the  shooting  occurred,  and  you  will 
also  bear  in  mind  that  it  Is  Immaterial  for 
the  purpose  of  this  case  as  to  whether  de- 
ceased, Fred  Brunsterman,  was  in  fact  guilty 
of  such  insulting  words  or  conduct.  If  any, 
Imputed  to  him  and  upon  Information  of 
which  defendant  claims  to  have  acted.  If 
defendant  was  informed  that  he,  deceased, 
-was  so  gnUty,  and  In  good  faith  believed  and 
acted  upon  such  information,  It  would  avail 
blm  the  same  whether  deceased  had  or  had 
not  in  fact  been  guilty  of  such  Insults. 

"(5)  That  such  insulting  words  or  conduct 
by  deceased  was  the  real  provocation  which 
Induced  the  killing.    •    •    • 

"(6)  That  when  defendant'kllled  deceased. 
If  he  did  kill  him,  he  was  affected  by  such 
a  degree  of  anger,  rage,  resentment,  or  terror 
as  would  commonly,  in  a  person  of  ordinary 
tem-per,  render  the  mind  incapable  of  cool 
reflection. 

"Now,  If  you  And  from  the  evidence  be- 
yond a  reasonable  doubt  that  defendant  did 
voluntarily  shoot  with  a  pistol  and  thereby 
kill  Fred  Brunsterman  at  the  place  and  about 
the  time  charged  in  the  indictment,  but  you 
further  believe  that  at  the  time  of  the  killing 
the  defendant  was  under  the  Immediate  in- 
fluence of  sudden  passion  rendering  his  mind 
incapable  of  cool  reflection  and  aroused  by 
Insulting  words  of  or  imputed  to  deceased 
towards  or  concerning  defendant's  daughter, 
Lula  Johnson  (then  Lula  Brunsterman),  com- 
municated to  defendant  by  the  witness  An- 
drew Vinson,  to  the  effect  that  said  Lula  was 
in  a  state  of  pregnancy  when  deceased  mar- 
ried her,  and  that  same  amounted  to  'ade- 
quated  cause,'  and  that  the  killing  took  place 
upon  the,  first  meeting  of  defendant  with 
deceased  after  Vinson  had  informed  defend- 
ant of  such  insult,  you  will  not  find  defend- 
ant guilty  of  murder,  but  will  find  him  guilty 
of  manslaughter,  and  assess  his  punishment 
at  confinement  in  the  penitentiary  not  less 
than  two  nor  more  than  five  years." 

The  correctness  of  this  charge  Is  vigorously 
assailed  by  appellant,  and  on  many  grounds. 
Among  other  things,  it  is  asserted  that  it  is 
error  for  the  court  to  faU  to  charge  the  Jury, 
In  connection  with  his  charge  upon  man- 
slaughter predicated  upon  such  facts,  that 
the  facts  and  circumstances  must  be  viewed 
from  the  standpoint  of  the  defendant,  and 
that  in  view  of  all  the  testimony  showing 
that  deceased  had  only  a  short  while  prior  to 
the  homicide  stated  of  and  concerning  ap- 
pellant's daughter  that  he  could  prove  that 


she  was  in  a  state  of  pregnancy  for  a  period 
of  two  months  prior  to  her  marriage  to  de- 
ceased, which  statement  had  been  communi- 
cated to  the  appellant,  that  it  was  error  for 
the  court  to  submit  to  the  Jury  in  its  charge 
upon  manslaughter  as  a  question  of  fact  to 
be  found  by  them  as  to  whether  or  not  such 
language  constituted  adequate  cause.  Fur- 
ther, it  is  complained  that  this  charge  is  er- 
roneous. In  that  the  doctrine  of  reasonable 
doubt  is  not  applied  to  the  evidence  raising 
the  Issue  of  manslaughter.  It  is  also  com- 
plained that  the  court  erred  In  this  charge, 
in  that  it  is  a  charge  upon  an  issue  not  raised 
by  the  evidence  and  Included  an  Instruction 
on  "a  provocation  given  by  some  other  person 
than  the  party  killed."  Again,  complaint  is 
made  that  the  charge  of  the  court  on  the  sub- 
ject of  manslaughter  is  argumentative,  upon 
the  weight  of  the  testimony,  and  holds  out 
too  prominently  before  the  Jury  the  opposite 
view  upon  the  Issue  of  manslaughter,  in  that 
in  the  fourth,  fifth,  'and  thirteenth  para- 
graphs of  the  charge,  quoted  the  court  in- 
structs and  repeats  to  the  Jury  that  that 
cause  must  have  created  In  the  mind  of  the 
defendant  sudden  passion,  such  as  anger, 
rage,  sudden  resentment,  or  terror  in  order 
to  reduce  the  offense  to  manslaughter,  and 
by  such  repetition  was  calculated  to  induce 
the  Jury  to  believe  that  the  court  was  of  the 
opinion  that  no  such  passion  existed.  We 
think  that  many  of  these  criticisms  are  cor- 
rect. There  was,  as  we  conceive,  no  Justifica- 
tion for  the  inclusion  in  the  charge  of  the 
clause  "on  a  provocation  given  by  some  other 
person  than  the  party  killed,"  and,  while  this 
of  Itself,  in  view  of  the  evidence,  may  pos- 
sibly not  have  been  hurtful,  on  another  trial 
it  should  be  omitted  for  the  reason  that  there 
was  no  daim  by  appellant  or  pretense  in 
the  evidence  that  the  provocation  for  the 
killing  was  given  by  any  other  person  than 
the  party  killed. 

Among  other  things,  the  court  Instructs  the 
Jury  as  follows :  "Now,  If  you  find  from 
the  evidence  beyond  a  reasonable  doubt  that 
defendant  did  voluntarily  shoot  with  a  pistol 
and  thereby  kill  Fred  Brunsterman  at  the 
place  and  about  the  time  charged  in  the  in- 
dlctmebt,  but  you  further  believe  that  at  the 
time  of  the  killing  the  defendant  was  under 
the  immediate  Influence  of  sudden  passion 
rendering  bis  mind  incapable  of  cool  reflec- 
tion, and  aroused  by  insulting  words  of  or 
Imputed  to  deceased  towards  or  concerning 
defendant's  daughter,  Lula  Johnson  (then  Lu- 
la Brunsterman),  communicated  to  defendant 
by  the  witness  Andrew  Vinson,  to  the  effect 
that  said  Lula  was  in  a  state  of  pregnancy 
when  deceased  married  her,  and  that  same 
amounted  to  'adequated  cause,'  and  that  the 
killing  took  place  upon  the  first  meeting  of 
defendant  with  deceased  after  Vinson  had 
Informed  defendant  of  such  insult,  you  will 
not  find  defendant  guilty  of  murder,  but  will 
find  him  guilty  of  manslaughter,  and  assess 
his  punishment  at  confinement  In  the  i>enl- 
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tentlary  not  lese  than  two  nor  more  than 
five  years."  It  Is  to  be  assumed,  of  course, 
that  the  word  "adequated"  Is  either  a  typo- 
graphical error  or  a  mere  lapse  of  the  pen, 
but  we  believe  that  the  Insertion  of  this 
clause,  "and  that  the  same  amouilted  to  ade- 
quate cause,"  was  both  erroneous  and  hurt- 
ful. It  Is  expressly  provided  that  among 
others  the  following  la  deemed  In  law  ade- 
quate cause:  "Insulting  words  or  conduct  of 
the  person  killed  toward  a  female  relation 
of  the  party  guilty  of  the  homicide."  And  It 
Is  error  In  such  case  to  leave  the  Jury  to  de- 
termine whether  such  Insulting  words  or  con- 
duct are  adequate  cause.  E^iller  v.  State,  50 
Tex.  Cr.  R.  14,  9S  S.  W.  641 ;  Stewart  v.  State 
(Tex.  Cr.  App.)  106  S.  W.  685.  In  the  case 
of  Stewart  v.  State  it  is  said:  "In  regard  to 
Insulting  conduct  toward  a  female  relative, 
the  statute  provides  that  It  Is  adequate  cause 
if  the  passion  be  engendered  thereby,  if  the 
killing  occurs  on  the  happening  of  the  insult- 
ing conduct,  or  as  soon  as  the  parties  may 
meet  after  the  slayer  has  been  informed  of 
such  insulting  langniage  or  conduct"  It  will 
be  noted  that  in  a  former  paragraph  of  the 
charge  the  court  had  instructed  the  Jury  as 
follows:  "Insulting  words  or  conduct  of  the 
person  killed  towards  a  female  relation  of 
the  defendant  would  be  adequate  cause,  such 
as  above  spoken  of,  provided  the  killing  took 
place  Immediately  upon  the  happening  of  the 
insulting  words  or  conduct,  or  so  soon  there- 
after as  the  party  killing  may  meet  with  the 
party  killed  after  having  been  Informed  of 
such  insulting  words  or  conduct."  However, 
as  will  be  noted  In  the  last  clause  of  the 
charge  quoted,  where  he  comes  to  apply  the 
law  to  the  facts  of  the  case  and  state  the 
penalty  for  the  offense,  it  Is  in  terms  left  to 
the  Jury  as  to  whether  same  is  adequate 
cause.  Again,  we  think  the  charge  of  the 
court  subject  to  criticism  and  Just  complaint, 
in  that  It  does  not  apply  the  doctrine  of  rea- 
sonable doubt  to  the  issue  of  manslaughter. 
The  court  does  charge  the  Jury  that  If  they 
believe  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  is  guilty  of  an 
unlawful  killing,  but  have  a  reasonable  doubt 
as  to  whether  the  offense  is  murder  or  man- 
slaughter, that  they  will  give  defendant  the 
benefit  of  such  doubt  and  find  him  guilty  of 
no  higher  grade  of  offense  than  manslaugh- 
ter ;  but  the  Jury  are  not  In  terms  instructed 
that,  if  they  have  a  reasonable  doubt  as  to 
the  existence  of  the  facts  essential  to  con- 
stitute the  offense  of  manslaughter,  they 
would  acquit  him  of  such  grade  of  homicide. 
As  stated  In  the  opinion  on  the  first  appeal, 
under  the  facts  of  this  case,  it  was  all  im- 
portant to  the  appellant  that  a  clear  and 
correct  submission  of  the  issue  of  manslaugh- 
ter should  have  been  given  by  the  court  In 
his  charge.  We  do  not  think  this  has  been 
done,  and  we  think  that  the  charge  Is  Justly 


subject  to  the  objections  above  noted  a 
probably  others. 

For  the  errors  noted,  the  Judgment  of  t 
court  below  Is  reversed,  and  tiie  cause  : 
manded 

BROOKS,  J^  dissents. 


HARROLSON  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Oct  '. 
1908.     ReheariD«  Denied  Nov.  25,   190S.) 

1.  Cbdcinal   Law    (§    822*)— InsTBTJcnosi 

RXASONABLE    DotJBT— APPLICATION  TO  CAi 

In  a  prosecution  for  theft  of  a  hog,  an 
stmction  that,  "if  the  defendant  took  the  bog 
question,  but  at  the  time  he  took  it  the  hog  I 
longed  to  him,  or  If  he  believed  that  the  h(»  I 
longed  to  him,  then  he  is  not  gnilty  of  the 
ana  you  will  acquit  him,  or  if  you  have  a  n 
Bonable  doubt  of  Iiis  guilt,  you  will  acquit  hie 
sufficiently  applied  the  law  of  reasonable  doi: 
to  the  particular  issue  in  connection  with  whi 
it  was  given ;  a  general  instruction  on  leaft 
able  doubt  having  been  given  In  another  poni 
of  the  charge. 

[Ed.  Note.— For  other  cases,  see  Crimii 
Law,  Cent  Dig.  {  1990;   Dec.  Dig.  t  S22.*] 

2.  CBnaNAi,'  Law  (8  942*)  — New  Twal 
Newly  DiscovEBKn  Tkstimoiit — Impsac 
mo  Evidence. 

A  motion  for  a  new  trial  will  not  be  grai 
ed  for  newly  discovered  testimony  which  is  oi 
impeaching  in.  its  nature,  and  directed  mais 
to  one  witness  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Critnii 
Law.  Cent  Dig.  {J  2331,  2332;  Dec.  Dig. 
942.*] 

3.  Cbiuinai.    Law    ({    941*)— New    Tua£ 

Cumulative  Evidence. 

A  new  trial  will  not  be  granted  for  tp$ 
mony    which    only   multiplies   witnesses    as 
facts  already  investigated,   or  adds   other  c 
cumstances  of  the  same  general  character. 

[Ed.  Note. — For  other  cases,  see  Crimir 
Lnw,  Cent  Dig.  SS  2328-2330;  Dec  Dig. 
941.*] 

4.  Criminal  Law  (§  957*)— New  Tmai»— Co: 
duct  of  jurt. 

On  an  application  for  a  new  trial,  the  co-j 
properly  refused  to  permit  accused  to  prove  \ 
a  juror  that,  while  in  their  retirement,  some 
the  jurors  remarked  that  they  would  not  co 
vict,  unless  they  understood  the  testimony  of 
certain  witness  as  to  the  incriminating  fac 
about  which  be  testified;  the  jury  having  b^^ 
brought  into  court  and  the  testimony  of  e'i< 
witness  in  its  entirety  read  to  them,  af: 
which  they  brought  in  a  verdict  of  guilty. 

[Ed.  Note. — For  other  cases,  see  Crimin 
Law,  Cent  Dig.  {  2394 ;    Dec.  Dig.  S  957.*] 

Appeal  from  District  Qoxxtt,  Shelby  Cou 
ty;  James  I.  Perkins,  Judge. 

Silas  Harrolson  was  convicted  of  theft,  ai 
he  appeals.     Affirmed. 

Stephenson  &  Stephenson  and  Bryarl: 
Carter  &  Walker,  for  appellant  F.  J.  M 
Oord,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  This  Is  a  bog  tbeft  coi 
viction.  In  a  general  way,  and  substantial!; 
the  evidence  discloses  that  Daw,  the  ttXWp^ 
owner,  lost  some  hogs,  one  of  which  was  su! 
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teguently  discovered  in  the  possession  of  ap- 
)el1ant  witb  marks  changed.  Appellant 
ilalmcd  tbe  bog  as  one  that  he  bad  raised. 
>aw  and  another  witness  testified  that  ap- 
>eUant  subsequently,  in  substance,  admitted 
bat  he  believed  It  was  Daw's  hog.  This  may 
>e  a  sufladent  statement  of  the  case  for  tbe 
itate,  though  the  facts  are  rather  voluminous. 
Appellant  claimed  the  hog  as  his  own  prop- 
irty,  and  further  that  when  be  found  tbe 
log  and  put  It  In  bis  pen,  8omel)ody  bad 
!hanged  it  from  his  mark  into  Daw's  mark, 
ind  that  be  (appellant)  changed  the  mark 
>ack  to  his  own.  His  statement  is  corrobo- 
■ated  by  the  testimony  of  other  witnesses. 
The  theory  of  tbe  state  was  that  appel- 
ant bad  stolen  the  hog  and  changed  the 
nark,  and  placed  the  hog  In  his  horse  lot. 
^.ppellanf  8  theory  was  that  Daw  bad  chang- 
!d  the  mark,  and  be  (appellant)  had  dlscov> 
sred  that  fact,  and  Daw  instituted  tbe  prose- 
'utlon  to  protect  himself.  This  is  about  the 
mbstance  of  appellant's  theory  of  the  case. 
Cbe  court  charged  the  Jury,  after  giving  the 
general  definition  of  theft,  as  follows:  "If 
he  defendant  took  the  hog  in  question,  but 
It  the  time  he  took  It  the  bog  belonged  to 
lim,  or  if  he  believed  that  the  hog  belonged 
o  him,  then  he  Is  not  guilty  of  theft,  and 
-ou  wHl  acquit  blm,  or  if  you  have  a  rea- 
onable  doubt  of  his  guilt,  you  will  acquit 
»im."  Exception  was  reserved  to  this  charge 
tecause  the  reasonable  doubt,  it  Is  contended, 
eferred  to  the  whole  case,  and  not  speclflc- 
lUy  to  the  particular  question  of  appellant's 
loconnt  of  possession  of  the  hog.  Usually  a 
barge  on  reasonable  doubt  applying  to  tbe 
vbole  case  is  suCBcient,  where  this  does  not 
nterfere  wttb  the  exception  to  the  rule  which 
nils  for  tbe  application  of  reasonable  doubt 
o  specific  matters,  such  as  the  degrees  in 
lomicide.  We  believe  this  charge  does  sufiS- 
iently  apply  the  law  of  reasonable  doubt  to 
be  identical  issue  in  the  connection  in 
vblch  It  is  given.  A  general  instruction  on 
'easonable  doubt  was  given  in  another  por- 
lon  of  tbe  charge.  We  are  of  opinion  there 
8  no  error  at  this  point. 

Appellant  filed  a  motion  for  new  trial, 
imong  other  things  setting  up  newly  discov- 
ered testimony,  much  of  which  is  only  im- 
»eacblng  in  its  nature  and  directed  mainly  to 
>ne  witness  in  the  case,  to  wit,  Frazler.  By 
bese  witnesses  it  was  proposed  to  prove  that 
rrazier's  reputation  for  truth  and  veracity 
vas  bad.  A  motion  for  new  trial  will  not  be 
ranted  for  this  character  of  testimony,  under 
he  authorities  in  this  state.  By  the  witness 
Smith  It  was  proposed  to  show,  as  newly  dis- 
covered evidence,  that  be  (Smith)  knew  the 
■og  In  question,  and  knew  it  to  belong  to  ap- 
lellant  Tbe  affidavit  of  Smith  states  the 
act  why  be  knew  It,  etc.  He  further  swears 
le  did  not  communicate  the  knowledge  of 
bese  facts  to  appellant  or  his  attorneys  until 
ifter  tbe  conviction.    This  may  be  disposed 


of  by  the  statement  that  It  ts  only  cumula- 
tive, and  is  strikingly  similar  to  the  testi- 
mony Introduced  by  the  appellant  on  the  trial. 
Upon  this  groimd,  under  the  authorities,  the 
motion  will  not  be  granted.  A  new  trial  will 
not  be  granted  for  testimony  which  is  merely 
comulative.  Evidence  Is  cumulative  which 
only  multiplies  witnesses  as  to  one  or  more 
facts  already  Investigated,  or  only  adds  other 
drctmistanceB  of  the  same  general  character. 
For  citation  of  authorities  see  White's  Anno- 
tated Oode  of  Criminal  Procedure,  art.  817, 
S  1149,  subd.  6. 

Appellant  reserved  a  bill  of  exceptions  to 
the  refusal  of  tbe  court  to  permit  blm  to 
prove  by  the  juror  Crawford  that,  while  In 
their  retirement,  the  Jury  had  not  agreed; 
some  of  them  remarking  they  would  not  con- 
vict unless  they  understood  the  testimony  of 
the  witness  Frazler  as  to  the  incriminating 
facts  about  which  he  testified.  The  Jury 
was  brought  into  court,  and  Frazler's  testi- 
mony In  its  entirety,  as  taken  down  by  the 
stenographer,  was  read  to  tbe  jury.  That 
they  retired,  and  shortly  afterwards  brought 
in  a  verdict  of  guilty.  Tbe  court  refused  to 
bear  tbe  testimony  of  Crawford,  and  a  bill 
of  exceptions  was  reserved.  We  are  unable 
to  see  what  effect  this  would  have  bad  on 
motion  for  new  trial.  It  is  provided  by  law 
that  where  the  Jury  disagrees  as  to  facts, 
they  may  be  brought  into  court  upon  their 
request,  and  have  the  testimony  about  which 
they  disagree  reproduced  or  again  detailed. 
The  bill  raises  no  objection  to  the  fact  tbe 
jury  was  brought  in  and  Frazier's  testimony 
read  to  them.  Tbe  objection  seems  to  go  to 
a  rejection  of  the  facts  offered  to  show  that 
the  disagreement  grew  out  of  Frazier's  testi- 
mony, which  tended  to  incriminate  appel- 
lant. This,  perhaps,  may  have  been  intend- 
ed to  have  a  bearing  ujwn  the  alleged  newly- 
discovered  impeaching  testimony.  If  this  Is 
not  tbe  reason  for  it,  we  do  not  understand 
why  the  testimony  of  the  Juror  was  offered. 
Tbe  bill  does  not  state  the  reason  for  It,  or 
the  objection  or  purpose  to  be  attained.  If 
the  newly  discovered  impeaching  evidence  is 
not  cause  for  a  new  trial,  then  tbe  rejection 
of  the  testimony  of  Crawford  would  not  be 
error. 

As  the  case  is  presented,  we  find  no  revers- 
ible error.  Therefore  the  Judgment  ought  to 
be  aflirmed,  and  it  is  accordingly  so  ordered. 

RAMSEY,  J.,  absent 


Ex  parte  WEBB. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  11, 

Habeas  Cobpus  (J  30»)— GROUNoa— Testino 

iNiyCTMENT. 

A  writ  of  habeas  corpus  is  not  available  to 
test  the  validity  of  an  indictment. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  $  25;    Dec.  Dig.  {  30.*] 
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Original  application  for  writ  of  habeas  cor- 
pus by  John  Webb  for  bis  discharge  from 
Imprlfionment  under  a  criminal  charge.  Re- 
lator remanded. 

Bisland  ft  Bruce,  for  relator.  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Relator  was  arrested,  after 
an  information  being  filed  against  him,  charg- 
ed with  "keeping  a  disorderly  house  by  rea- 
son of  selling  spirituous,  vinous,  and  malt 
liquors  therein  without  license.  Upon  his 
arrest  relator  sued  out  a  writ  of  habeas  cor- 
pus before  the  county  Judge  of  said  county, 
who  remanded  relator,  whereupon  relator 
applied  to  a  member  of  this  court  for  a  writ 
of  habeas  corpus,  which  was  granted  and 
made  returnable  before  the  whole  court,  and 
now  comes  before  us  for  decision. 

The  decisions  of  this  court  preclude  the 
use  of  a  writ  of  habeas  corpus  to  test  the 
validity  of  an  indictment  This  Is  the  only 
question  involved  in  this  appeal.  See  Ex 
parte  Beverly,  34  Tex.  Cr.  B.  644,  31  S.  W. 
645,  and  Ex  parte  Cox  (Tex.  Cr.  App.)  109 
S.  W.  868. 

Accordingly  relator  Is  remanded. 


RUSH  T.  J.  B.  THOMPSON  &  CO. 

peals  < 
1908.) 


(Court  of  Civil  Appeals  of  T«zas.    Nov.  5, 


Appeal  and  Bbrob  (8  1156*)— Motion  to  Re- 

VEBSE  —  ConSIDXBISa    AlTIDAVITS     NOT    IH 

Recobd. 

In  support  of  a  motion  to  reveise  and  re- 
mand, because  of  the  failure  of  the  trial  Judge 
to  make  up  and  file  a  statement  of  facts,  the  af- 
fidavits accompanying  the  motion,  and  showing 
the  reason  for  such  failure,  cannot  t>e  cousidei^ 
«d;  the  appellate  court  having  power  on  appeal 
to  consider  only  matters  appearing  of  record, 
and  Rev.  St.  1896,  art.  998,  providing  that  sacb 
court  shall  have  power  on  affidavit  to  ascertain 
such  matters  of  fact  as  may  be  necessary  to 
the  proper  exercise  of  its  Jurisdiction,  having  no 
application. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  1156.*] 

Appeal  from  Lamar  County  0>urt;  Leslie 
Hardison,  Judge. 

Action  by  J.  E.  Thompson  ft  Co.  against 
W.  H.  Rush.  Defendant  appealed,  and  mov- 
ed to  reverse.  Motion  denied,  and  Judgment 
a£Qrmed. 

Allen  ft  Dohoney,  for  appellant  G.  W. 
Wells,  for  appellee. 

LEVY,  J.  This  suit  was  instituted  by  ap- 
pellees against  appellant,  to  recover  certain 
commissions,  claimed  to  be  owing  them  for 
effecting  a  sale  of  land.  In  accordance  with 
the  verdict  of  a  Jury  Judgment  was  rendered 
In  favor  of  appellees.  . 

There  is  no  statement  of  facts  In  the  tran- 
script Appellant  has  filed  a  motion  in  this 
court,  asking  that  the  case  be  reversed  and 


remanded  because  of  the  failure  and  fnab 
ty  of  the  trial  Judge  to  make  ap  and  si 
and  file  a  statement  of  the  facts  in  tlie  ca 
The  motion  Is  accompanied  by  affidavits,  e 
ting  out  facts  which  go  to  show  tbat  \ 
failure  to  procure  and  have  filed  sacb  sta 
ment  of  facts  was  not  due  to  any  fault 
the  appellant  or  his  attorneys,  bnt  It  « 
because  of  the  serious  and  dangerous  si 
ness  of  the  trial  Judge,  occurring  Immedla 
ly  after  the  final  orders  in  the  case  w< 
made,  and  continuing  for  a  long  tlnae,  a 
his  inability  to  make  a  statement  of  t 
facts,  even  during  convalescence,  from  t 
want  of  recollection  of  the  tacts,  due  to  i 
severe  sickness.  We  are  of  the  opinion  tl 
the  case  of  Ennis  Mercantile  Co.  v.  Wath 
93  Tex.  622,  57  S.  W.  947,  rules  this  motl 
In  that  case  no  statement  of  the  facts  ii 
made  out  and  filed  by  the  trial  Judge;  a 
a  motion  was  made  In  the  Court  of  Civil  ^ 
peals  asking  to  reverse  and  remand  the  a 
because  of  the  failure,  on  the  part  of  i 
trial  Judge,  to  make  up  and  file  a  stateuH 
of  the  facts,  which  motion  was  supported 
affldavita  In  answering  the  certified  qn 
tions  in  the  case  the  Supreme  Court,  spei 
Ing  through  Justice  Brown,  ruled  that  i 
statute  confines  the  action  of  the  Coort 
Civil  Appeals,  on  appeal  or  writ  of  error, 
such  matters  as  are  made  to  appear  of  r 
ord  by  one  of  the  methods  stated  in  artli 
1014,  Rev.  St  1895,  and  which  are  present 
to  the  court  by  an  assignment  of  error  poll 
Ing  out  the  matter  complained  of  as  It  i 
pears  in  the  record  of  the  case,  and  tbe  fi 
damental  errors  apparent  of  record.  It 
further  ruled  that  article  998,  Rev.  St^  coi 
not  be  made  applicable  to  the  motion  and  i 
fldavtts  accompanying  it  This  court  hari 
no  power  to  consider  the  motion  predlcat 
on  tbe  facts  set  up  In  the  afBdavlts,  it 
overruled.  To  the  end  that  the  ruling 
this  instant  case  be  not  understood  as  ct 
veyed,  the  idea  that,  if  the  transcript  b 
contained  the  affidavits  herein,  and  an  assi; 
ment  of  error  had  been  filed  thereon  in  t 
court  below,  a  contrary  ruling  would 
made,  we  feel  Justified  in  intimating  tin 
as  the  law  now  stands,  prescribing  the  ba; 
for  the  exercise  of  appellate  ]urisdlcti< 
and  confining  the  power,  on  appeal  or  wi 
of  error,  to  the  Courts  of  Civil  Appeals.  ' 
doubt  the  power  of  this  court  to  consider 
assignment  predicated  on  such  facta  Wh 
the  facts  set  out  In  the  affidavits  in  the  t' 
cases  are  not  alike,  and  mandamus  perhs 
would  not  have  been  awarded  in  the  insts 
case,  yet  the  ruling  as  to  the  power  of  tl 
court  on  appeals  on  assignmuits  made  a 
predicated  on  failure  to  obtain  a  statemc 
of  facts  is  stated  by  us,  as  we  constme  t 
law.  In  the  case  of  Applebaum  v.  Bass,  1 
S.  W.  173,  recently  decided  by  as,  and  h( 
referred  to  in  connection  with  the  above  : 
timatlon. 
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Tbe  asslgninenta  of  error  In  this  record 
are  of  sach  a  nature  tbat  this  court  cannot 
pass  thereon  wlthont  a  statement  of  the 
facta.  Because  thereof,  the  case  was  ordered 
affirmed. 


TEXAS  CENT.  B.  CO.  v.  BSTES.t 

(Court  «f  Civil  Appeals  of  Texas.     Not.   14, 
1908.    Rehearing  Denied  Nov.  7,  1908.) 

1.  Appkai.  and  Ebbob  a  1002*)— Fiudings  or 

FaOT— COSWLIOriNS    KVIDEHCE. 

The  Juds:ment  for  mnles  killed  by  defend- 
ant's train  will  not  be  distnibed,  though  there 
•waa  evidence  that  they  entered  on  the  track 
throogh  a  gate  left  open  by  some  one ;  theie  be- 
ing other  evidence  to  sapport  the  finding  that 
defendant's  right  of  way  fence  was  out  of  re- 
pair, and  tliat  the  mules  escaped  from  plaintiff's 
pasture  through  the  fence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
EJrror.  Cent  Dig.  81  3S35-3937;  Dec.  Dig.  { 
1002.*] 

2.  RAII.B0ADS  (§  415*)— Killing  Stock— Neg- 

UQENCK. 

A  finding  of  negligence  is  warranted  by  evi- 
dence that  mules  were  running  in  front  of  a 
locomotive,  and  that  by  a  proper  lookout  being 
kept  they  could  have  been  seen  In  time  to  pre- 
vent killing  them. 

[E!d.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1477;  Dec.  Dig.  {  416.*] 

Appeal  from  Hill  County  Court;  N.  J. 
Smith,  Judge. 

Action  by  J.  H.  Estes  against  the  Texas 
Central  Railroad  Company.  Judgment  for 
plaintiff.     Defendant  appeals.     Affirmed. 

A.  P.  McKlnnon  and  J.  A.  Klbler,  for  ap- 
pellant L.  C  Hill  and  C.  F.  Greenwood, 
for  appellee. 

RAINET,  C.  J.  This  is  an  appeal  from 
a  Judgment  rendered  in  the  county  court 
against  the  railroad  company  In  favor  of  ap- 
pellee for  the  killing  of  two  mules  by  ap- 
pellant's locomotive  engine. 

The  appellant's  railroad  track  rons  through 
api>ellee'8  farm.  Its  right  of  way  Is  fenc- 
ed, and  gates  are  placed  on  either  side,  and 
a  crossing  over  the  track  for  a  passageway 
to  and  from  the  different  pastures  of  the 
farm.  On  the  morning  after  the  mules  were 
Ulled,  the  gate  was  found  open.  By  whom 
left  open  the  evidence  does  not  disclose.  The 
fence  was  not  in  good  repair,  and  the  evi- 
dence la  sufficient  to  sustain  the  appellee's 
contention  and  to  warrant  the  Jury's  flnd- 
ing  tbat  the  mules  entered  iq)on  the  right 
of  way  over  the  fence  where  out  of  repair. 
Wliether  or  not  the  mules  went  through 
tbe  gate  or  throtigh  the  fence  seems  to  have 
been  a  sharply  contested  issue  on  the  trial 
below.  There  being  evidence  to  support  the 
finding  tbat  the  fence  was  out  of  repair, 
and  that  the  mnles  escaped  from  appellee's 
pasture  through  the  fence,  the  Judgment  will 
not  be  disturbed.  Railway  Co.  v.  Pruitt, 
109    S.  W.  825,  21  Tex.  Ct  Rep.  72. 


Tbere  is  testimony  tending  to  show  tliat 
tbe  mules  were  running  in  front  of  tbe  en- 
gine, and  that  by  a  proper  lookout  being 
kept  by  the  operatives  they  could  have  seen 
them  in  time  to  have  prevented  killing  them. 
This  was  sufficient  to  warrant  a  finding  of 
negligence  on  the  part  of  the  operatives 
in  not  stopping  the  train  before  killing  the 
mules. 

The  Judgment  is  affirmed. 


WM.  D.  CLEVELAND  &  SONS  t.  SMITH 

et  al. 

(Oonrt  of  Civil  Appeals  of  Texas.     Oct.  19, 

1908.     On  Rehearing,  Nov.  19,  1908.) 

1.  Just  (f  25*)— Right  to  Jubt  Tbial— De- 
hand. 

Const,  art.  S,  (  10,  provides  that  either  par- 
ty, on  application  in  open  court,  may  have  a  ju- 
ry by  depositing  a  specified  jury  fee.  Sayles' 
Ann.  Civ.  St.  1897,  art.  3188,  requires  the  ap- 
plication to  l>e  made  on  the  first  day  of  the  term 
at  which  tbe  case  is  to  be  tried  unless  it  be 
an  appearance  case.  EeJd  that,  where  plaintiff 
in  an  action  of  trespass  to  try  title  applied  for 
a  jury  on  the  first  day  of  the  term  at  which  the 
case  was  tried  and  tendered  the  fee,  it  was  er- 
ror to  refuse  the  application  because  the  case 
had  been  on  the  nonjuri^  docket  for  several 
terms,  and  to  grant  a  jury  over  defendants'  ob- 
jection would  necessitate  a  continuance. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  I  161 ;   Dec.  Dig.  {  25.*] 

2.  Appeax  and  Ebbob  (}  1062*)— Review— 
Habiclesb  Ebbob. 

Error  in  refusing  plaintiff  a  jury  trial  was 
harmless  where  the  undisputed  evidence  would 
have  required  an  instruction  for  defendants. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4213 ;    Dec.  Dig.  f  1062.*] 

3.  Advebse  Possession  ({  43*)— Possession 
Undeb  Colob  of  Title— Payment  of  Tax- 
es. 

Where  defendant  and  bis  tenant  occupied 
the  land  in  controversy  under  color  of  title  from 
April  29,  1887,  to  November,  1901,  when  part 
of  the  land  was  conveyed  by  defendant  to  S., 
after  which  the  occupancy,  of  the  remainder  con- 
tinued in  defendant  through  his  tenants  to  the 
commencement  of  the  action  in  October,  1905, 
defendant  and  S.  having  paid  'the  taxes,  defend- 
ant acquired  title  under  the  five-year  statute  of 
limitations. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  g  219;    Dec.  Dig.  {  43.*] 

4.  EffropPEL  (§  26*)— Deed  of  Tbust— Acqui- 
sition of  Title  bt  Trustee.    , 

The  trustee  in  a  deed  of  trust  is  under  no 
legal  or  moral  obligation  to  defend  the  title  of 
the  grantor;  and,  not  having  sold  the  land  un- 
der the  trust  deed,  he  is  not  estopped  to  acquire 
title  adverse  to  that  acquired  by  the  purchaser 
on  foreclosure  of  the  trust  deed  by  action. 

[Ed.    Note.— For   other   cases,    see    Estoppel, 
Cent.  Dig.  i  CI ;    Dec.  Dig.  S  26.*] 

6.  Estoppel    (J    28*)  —  Wabbanty    Deeds- 

Heibs. 

A  warranty  in  a  deed  only  binds  the  gran- 
tor's heirs  to  the  extent  of  the  property  receiv- 
ed b^  them  from  the  grantor's  estate,  which  be- 
in^  insolvent,  tbe  heirs  were  not  estopped  to  ac- 
quire a  title  adverse  to  that  conveyed  by  the  an- 
cestor. 

[Ed.    Note.— For   other   cases,    see   Estoppel, 
Cent.  Dig.  S  68;    Dec.  Dig.  g  28.*] 
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6.  EsTOPPix  (5  44*)— Aftbb-Acquibed  Title. 

The  doctnne  of  estoppel  on  which  that  of 
after-acqaired  title  rests  does  not  depend  on  a 
covenant  of  warranty,  nor  does  it  apply  to  one 
who  is  not  a  grantor  in  the  deed  on  which  the 
estoppel  is  sought  to  be  predicated,  and  is  not 
boand  by  the  warranty  contained  therein. 

[Eld.  Note.— For  other  cases,  see  E)Btoppel, 
Cent.  Dig.  S  111 ;   Dec.  Dig.  {  44.*] 

7.  MoBTOAQES  (J  151*)— Vendob's  Lien— Pbi- 

OBITT. 

Where  notes  for  the  purchase  price  of  land 
contained  an  express  vendor's  lien,  the  superior 
title  remained  in  the  vendors,  so  that  a  subse- 
quent grantee  of  their  heirs  in  consideration  of 
a  payment  of  the  notes  acquired  a  superior  title 
to  that  of  a  purchaser  under  a  deed  of  trust  by 
the  vendee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  f  318;  Dee.  Dig.  S  151;*  Vendor 
and  Purchaser,  Cent  Dig.  {670.] 

On  Rehearing. 

8.  JtTBT  (I  28*)— Trial  by  Jnar— Waives. 

Where  plaintiff,  after  the  court  had  errone- 
ously denied  its  application  for  a  jury  trial,  vol- 
untarily submitted  its  entire  case  to  the  court, 
it  could  not  insist  on  a  reversal  of  an  adverse 
Judgment  in  case  the  undisputed  evidence  requir- 
ed a  verdict  for  defendants  as  a  matter  of  law. 
[EM.  Note.— For  other  cases,  see  Joiy,  Cent 
Dig.  {  181 ;   Dec.  Dig.  {  28.*] 

Appeal  from  Dlrftrlct  Court,  Jasper  Coun- 
ty;   W.  ^.  Powell,  Judge. 

Trespass  to  try  title  by  William  D.  Cleve- 
land &  Sons  against  George  W.  Smltli  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

H.  C.  Howell,  for  appellant  W.  W.  Blake, 
for  appellees. 


PLEASANTS,  O.  J.  This  is  an  action  of 
trespass  to  try  title  brought  by  tbe  appel- 
lant against  Geo.  W.  Smith,  Sampson  Smyth, 
Isaac  Riley,  and  Isabella  Riley  to  recover 
tbe  title  and  possession  of  a  tract  of  3S5 
acres  of  land  on  the  Geo.  W.  Smith  head- 
right  survey  In  Jasper  county.  The  trial 
In  the  court  below  was  without  a  jury,  and 
resulted  in  a  Judgment  in  favor  of  defend- 
ants for  all  of  the  land  In  controversy.  At 
the  request  of  appellant,  the  trial  court  filed 
the  following  conclusions  of  fact,  which  we 
find  to  be  supported  by  the  record  and  adopt 
as  our  fact  conclusions: 

"It  was  agreed,  and  I  so  find,  that  J.  T. 
Armstrong  and  wife  were  common  source 
of  title,  and  that  the  title  was  in  them  from 
the  sovereignty  of  the  soil.  It  was  agreed 
that  the  grantors  of  Geo.  W.  Smith  were 
the  legal  and  sole  heirs  of  J.  T.  and  S.  A. 
Armstrong,  and  that  they  were  dead,  and 
Geo.  W.  Smith  was  the  son  of  W.  H.  Smith, 
and  that  he  was  dead.  I  find  that  on  the 
23d  day  of  October,  1875,  J.  T.  Armstrong 
and  his  wife,  S.  A.  Armstrong,  conveyed 
the  land  in  controversy  to  W.  H.  Smith  for 
a  consideration  of  $1,100,  evidenced  by  two 
promissory  notes,  one  for  $600  and  one  for 
$500,  which  fact  was  recited  in  the  deed. 


The  notes  reserved  a  Hen  on  the  land 
secure  their  payment  but  tbe  Hen  was  i 
expressed  In  the  deed.  On  the  15th  day 
April,  1891,  W.  H.  Smith,  acting  with  s 
as  a  member  of  the  firm  of  Smith  Br 
a  firm  of  merchants  in  Colmesneil,  T^ 
county,  Tex.,  executed  a  deed  of  trust 
Geo.  W.  Smith  in  trust  for  W.  D.  Clevels 
&  Co.  of  Houston,  Tex.,  which  among  otl 
lands  and  property  Included  tbe  land 
controversy.  During  the  ne^tlations  le 
Ing  up  to  the  execution  of  this  deed  of  tn 
and  at  the  time  of  the  execution  of  said  de 
W.  H.  Smith  notified  the  firm  of  CleveU 
&  Co.  that  the  vendor's  Hen  notes  were  n 
standing  against  tbe  land,  and  at  first 
Jected  to  Including  In  the  deed  of  trust 
tract  of  land  In  controversy,  but  tipon 
Ing  pressed  by  Cleveland  &  Co.,  Inclw 
the  land  In  the  deed  of  trust  On  the  1 
day  of  July,  1894,  Cleveland  A  C5o.  fc 
closed  the  deed  of  trust  In  the  district  co 
of  Tyler  county,  Tex.,  and  had  order  of  s 
to  issue  to  Jasper  county,  Tex.,  under  wh 
the  land  was  sold  on  the  4th  day  of  Ap 
1895,  to  Cleveland  ft  Co.,  and  the  bid  cre< 
ed  on  tbe  Judgment  On  tbe  16th  day 
April,  1897,  the  heirs  of  J.  T.  Armstix 
sold  the  land  to  Geo.  W.  Smith,  the  defe 
ant  for  the  face  value  of  the  notes  ( 
Interest  having  been  kept  paid  up  by  W. 
Smith),  and  that  said  deed  was  duly  i 
Istered  on  the  29th  day  of  April,  1897. 
the  deed  records  of  Jasper  county,  Tex.; 
this  occurring  before  the  death  of  W. 
Smith. 

"I  find  that  the  firm  of  Smith  Bros.. 
Oolmesnell,  was  composed  of  W.  H.  Smi 
J.  J.  Smith,  and  R.  R.  Smith,  and  were 
debted  to  W.  D.  Cleveland  ft  Co.  la  a  la; 
sum  of  money  and  executed  the  deed  of  tr 
to  G.  W.  Smith  as  trustee  for  Wm.  D.  Cle 
land  &  Co.  to  secure  tbe  same,  and  t! 
said  Cleveland  &  Co.  knew  at  the  time  a 
before  the  deed  of  trust  was  executed  V 
vendor's  lien  notes  were  out  against  t 
land  In  controversy,  and  accepted  the  sa: 
with  full  knowledge  of  that  fact  On  the  !• 
day  of  November,  1901,  Geo.  W.  Smith  c- 
veyed  to  Sampson  Smyth,  his  codefenda 
92  acres  of  the  land  In  controversy,  wh 
deed  was  duly  placed  on  record  in  Jas: 
county  on  the  25th  day  of  Noveml)er,  It* 

"I  find  that  W.  H.  Smith  never  dellTei 
up  possession  of  the  land  after  the  fc 
closure  sale  by  Cleveland  ft  Co.  antil  i 
purchase  by  Geo.  W.  Smith,  when  he  i 
mediately  took  possession  by  his  tenai 
and  has  continuously  held  possession  e^Ii 
said  purchase.  Geo.  W.  Smith  testified  tl 
his  father  and  himself  had  always  kept  > 
taxes  paid  up  on  the  land,  exc^t  the  [t 
two  years  or  three  years.  A  atatecci 
from  the  tax  rolls  made  by  the  coIle<- 
from  1897  showed  that  Geo.  W.  Smith  t 
paid  for  the  years  189a  1899,  19oa  H' 
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1902,  1003,  and  1904.  Tbe  statement  show- 
ed that  Sampson  Smyth  had  paid  tbe  taxes  (m 
tbe  land  purchased  by  him  from  bis  co- 
defendant  every  year  from  tbe  date  of  bis 
purchase.  Sampson  Smyth  was  In  possession 
at  tbe  date  of  bis  purchase  as  tenant  of  Geo. 
"W.  Smith,  and  has  continued  to  occupy  tbe 
same  since  bis  purchase,  and  Is  now  living  on 
It" 

Tbe  appellant,  Wm.  D.  Cleveland  &  Sons, 
a  private  corporation  organized  under  the 
laws  of  this  state,  is  tbe  holder  of  what- 
ever title  was  acquired  by  the  firm  of  W. 
D.  Cleveland  &  Co.  under  tbe  foreclosure 
proceedings  above  mentioned. 

Tbe  fii-st   assignment  of  error   complains 
of  the  refusal  of  the  trial  court  to  comply 
with  appellant's  demand  to  have  tbe  case 
placed  upon  tbe  Jury  docket  and  tried  by 
a  jury.    The  bill  of  exceptions  to  this  action 
of  the  court  is  as  follows:  "Be  it  remember- 
ed that  on  the  10th  day  of  June,  A.  D.  1907, 
being  tbe  morning  of  tbe  first  day  of  this 
term  of  the  court,  and  during  tbe  call  of 
tbe  nonjury  docket  for  the  first  time  during 
this  term,  and  this  cause  being  called  regu- 
larly on   tbe  docket,  the  plaintiff,   Wm.   D. 
Cleveland  &  Sons,  Inc  then  and  there.  In 
open  court,  demanded  a  Jury  in  said  cause, 
and  then  and  there  tendered  to  the  clerk  of 
said  court   the  sum  of  five   ($5.00)   dollars 
cash,  lawful   money  of  the  United  States, 
as  a  Jury  fee  In  said  cause,  but  that  the 
court  then  and  there  denied  and  overruled 
plaintiff's  said  application  for  a  jury,   and 
refused  to  allow  plaintiff   to  have  a  Jury 
for  tbe  trial  of  said  cause,  to  which  action 
of   the   court   plaintiff   then    and   there   in 
open  court  excepted,  and  now  here  tenders 
this   its   bill   of  exception,   and   prays   that 
the  same  be  approved  and  signed  and  made 
a   part  of  tbe  record  in  this  cause,  which 
Is    accordingly    done."      In    approving    this 
bill  tbe  trial  Judge  makes  the  following  state- 
ment:  "The  above  case  was  filed  In  this  court 
on  the  30tb  day  of  October,  1005,  and  no 
Jury  was  ever  demanded  until  tbe  first  day 
of  this  term.    At  the  May  term  of  this  court, 
1905.   the  first  week  of  this  court  was  set 
apart  for  the  trial  of  nonjury  cases,  and  the 
attorney  and  parties  to  this  suit  knew  of 
tills   order,   and   said   cause  had  stood   on 
tbe   nonjury  docket  ever  since  it  had  been 
filed,  with  full  knowledge  that  it  would  be 
called  for  trial  on  the  first  day  of  the  term 
a  Ions  with  all  other  nonjury  cases.     There 
•was  no  Jury  for  the  first  week  of  the  court, 
nor   has  there  been  one  for  tbe  first  week 
of   tbe  court  since  May,  1905.     Tbe  defend- 
ants  were  ready,  and  so  announced     and 
objected  to  the  Jury,  on  tbe  ground  that 
it    tvas  nonjury  week,  and  the  case  having 
tteen    permitted   to   remain   on   the   nonjury 
docket  since  it  was  filed  in  October,  1905, 
and  to  permit  It  to  go  to  the  Jury  docket, 
tben   was  equivalent  to  continuing  tbe  case, 
ovi-in^  to  the  condition  of  the  docket.     Tbe 
defendant  and  plaintiff  both  being  ncmresl- 


dents,  and  for  such  (nonresidents')  litigants' 
convenience,  tbe  court  set  the  first  we^  of 
the  term  for  the  trial  of  nonjury  cases, 
and  Jury  was  refused  for  the  above  reasons." 
We  think  the  court  erred  In  refusing  the 
demand  for  a  Jury.  The  Constitution  of  this 
state  provides  that  in  tbe  trial  of  all  cases 
in  the  district  courts  the  plaintiff  or  defend- 
ant shall  upon  application  made  in  open 
court,  have  the  right  of  trial  by  Jury,  tbe 
only  further  requisite  to  make  such  right 
available,  in  addition  to  tbe  demand  in  open 
court,  being  the  deposit  of  a  Jury  fee  "for 
such  sum  and  with  such  exceptions  as  may 
be  prescribed  by  the  Legislature."  Const, 
art.  5,  i  10.  In  compliance  with  this  provi- 
sion of  tbe  Constitution,  the  Legislature  has 
fixed  tbe  Jury  fee  which  the  party  applying 
for  a  Jury  is  required  to  deposit,  and  had 
excepted  from  such  requirement  any  appli- 
cant who  makes  oath  of  Inability  to  make 
such  deposit.  The  statute  further  provides 
that  an  application  for  a  Jury  in  such  cases 
shall  be  made  "on  the  first  day  of  tbe  term 
of  the  court  at  which  it  (tbe  case)  is  to  be 
tried,  unless  tbe  same  be  an  appearance  case, 
in  which  event  the  application  shall  be  made 
on  default  day."  Sayles'  Ann.  Civ.  St  1897, 
art  3189.  Tbe  appellant  having  folly  com- 
plied with  all  of  these  requirements  was  en- 
titled to  a  trial  by  jury,  notwithstanding  the 
fact  that  to  grant  it  such  right  may  have 
caused  a  continuance  of  tbe  cause  when  ap-  , 
pel  lees  were  ready  and  anxious  for  a  trial. 
This  condition,  if  it  existed,  was  not  due  to 
any  dereliction  on  the  part  of  appellant,  and 
therefore  could  not  defeat  or  Impair  its  con- 
stitutional right  to  have  its  case  tried  by  a 
Jury.  It  has  been  uniformly  held  that,  even 
where  a  party  has  been  dilatory  in  maklAg 
bis  application,  his  right  to  a  Jury  will  not 
be  denied,  unless  tbe  granting  of  such  right 
will  prejudice  tbe  rights  of  tbe  opposite  par- 
ty, and  we  have  been  cited  to  no  case  in 
which  the  right  to  a  Jury  has  been  denied 
when  tbe  demand  therefor  was  made  in  tbe 
manner  and  at  tbe  time  prescribed  by  tbe 
statute.  In  tbe  case  of  Cole  v.  Terrell,  71 
Tex.  553,  0  S.  W.  6C8,  cited  by  appellees,  tbe 
demand  for  the  Jury  was  not  made  until  tbe 
5tb  day  of  the  term,  tbe  court  could  only 
sit  for  two  weeks,  and  tbe  parties  bad  agreed 
that  tbe  case  should  not  be  tried  before  the 
second  week  of  the  term  with  actual  or  con- 
structive notice  that  by  a  standing  order  of 
the  court  no  Jury  bad  been  drawn  for  that 
week.  Under  these  facts,  it  was  held  that 
tbe  appellant  by  bis  failure  to  demand  a  Ju- 
ry on  the  first  day  of  tbe  "term  and  by  agree- 
ing to  have  tbe  case  tried  at  a  time  when 
be  knew,  or  was  charged  with  knowledge, 
of  tbe  fact  that  no  Jury  would  be  in  attend- 
ance upon  tbe  court  had  forfeited  his  right 
to  a  jury  trial.  Tbe  decision  in  the  case  of 
Petri  V,  National  Bank,  84  Tex.  155,  19  S. 
W.  379,  also  cited  by  appellee,  is  based  upon 
the  failure  of  the  appellant  to  demand  a  ju- 
ry on  the  first  day  of  the  term.    In  tbe  case 
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of  Allen  T.  Plummer,  71  Tex.  646,  9  S.  W. 
672,  it  is  beld  that,  tlie  demand  having  been 
made  on  tbe  first  day  of  the  tenn,  the  ap- 
plicant was  entitled  to  the  Jury,  notwith- 
standing the  fact  that  the  Jury  fee  was  not 
deposited  until  the  next  day,  and  the  grant- 
ing of  the  application  would  have  the  effect 
of  continuing  the  case.  This  decision  is  con- 
clusive of  the  question  presented  on  this 
appeal,  and,  while  In  the  subsequent  case  of 
Petri  V.  Bank,  supra.  Judge  Galnea,  who 
wrote  the'  opinion  in  both  cases,  observes 
that  tbe  rule  annonnced  in  the  Plummer  case 
"goes  to  the  extreme  verge  of  propriety,"  it 
has  not  been  modified  so  far  as  we  are 
aware. 

We  are  of  the  opinion,  however,  that  this 
error  of  the  trial  court  does  not  require  nor 
authorize  a  reversal  of  the  Judgment  because 
the  undisputed  evidence  adduced  upon  the 
trial  would  have  required  a  verdict  In  favor 
of  the  appellees,  and,  If  a  Jury  bad  been  Im- 
paneled to  try  the  case,  It  should  have  been 
instructed  to  find  for  the  defendants.  Such 
being  the  state  of  the  evidence,  no  injury  re- 
sulted to  appellant  from  tbe  refusal  of  the 
court  to  comply  with  its  demand  for  a  Jury, 
and  the  error  in  refusing  such  demand'  was 
harmless.  We  predicate  this  holding  upon 
the  following  statement  of  tbe  pleadings  and 
the  evidence  disclosed  by  the  record.  In  ad- 
dition to  their  pleas  of  not  guilty,  tbe  de- 
fendants pleaded  the  statutes  of  limitation 
of  three,  five,  and  ten  years.  All  of  the  tes- 
timony- shows  that  tbe  defendant  Geo.  W. 
Smith,  by  his  tenants,  Isaac  and  Isabella 
Riley  and  Sampson  Smyth,  had  occupied  the 
land  in  controversy  from  the  29th  day  of 
April,  1897,  to  the  25th  day  of  November, 
1901,  and  that  after  said  date  and  up  to  the 
filing  of  this  suit  on  October  30,  1905,  92 
acres  of  said  land  was  occupied  by  the  de- 
fendant Sampson  Smyth  under  a  deed  there- 
for from  Geo.  W.  Smith,  which  was  duly 
recorded  on  November  25,  1901,  and  the  pos- 
session and  occupancy  of  the  remainder  was 
continued  in  tbe  said  Geo.  W.  Smith  through 
his  said  tenants.  The  possession  of  Geo.  W. 
Smith  was  under  a  deed  from  the  heirs  of  J. 
T.  and  S.  A.  Armstrong  which  was  recorded 
on  April  29,  1897,  and  the  possession  and  oc- 
cupancy, of  the  defendants  during  all  the 
time  before  stated  has  been  of  the  adverse 
character  required  to  sustain  their  pleas  of 
limitation.  The  undisputed  evidence  further 
shows  that  Geo.  W:  Smith  paid  the  taxes  on 
all  of  the  land  held  by  him  for  tbe  years 
from  1898  to  1904,  Inclusive,  and  that  Samp- 
son Smyth  has  paid  the  taxes  on  that  part 
of  the  land  purchased  by  him  since  tbe  date 
of  his  purchase.  The  records  of  the  col- 
lector's o£Qce  of  Jasper  county  show  that  the 
land  assessed,  and  upon  which  the  taxes 
were  paid  by  the  defendants  as  above  stat- 
ed, was  assessed  as  a  part  of  Geo.  W.  Smith 
survey  "Abstract  No.  36"  up  to  the  year 
1904,  since  which  time  the  rolls  show  that 
the  land  assessed  by  the  defendants  was  on 


the  Geo.  W.  Smith  survey  "Abstract  Xo 
968."  This  apparent  confusion  as  to  tbe  at 
stract  number  of  the  survey  on  wlildi  th^ 
land  rendered  for  taxes  by  the  defendant 
was  situate  arose  out  of  the  fact  tliat  th 
Geo.  W.  Smith  headright  survey  was  local 
ed  upon  two  separate  tracts  of  land,  and  tha 
both  surveys  appeared  upon  the  state  ab 
stract  No.  36  up  to  the  year  1904,  wben  th< 
Land  Office  discovered  the  confusion  tbere 
by  caused,  and  corrected  the  abstract  by  giv 
ing  the  smaller  of  the  two  surveys  alMtrac 
No.  968.  All  of  the  evidence  shows  tbat  tb 
land  assessed  In  the  name  of  the  defendant 
and  upon  which  the  taxes  were  paid  by  then 
as  aforesaid  was  the  land  In  controversy  ii 
this  suit  and  Is  situate  upon  the  smaller  o 
said  Smith  surveys  now  having  abstract  No 
968.  Under  this  state  of  the  evidoice  tun 
the  trial  been  by  a  Jury,  It  would  bare  beei 
the  duty  of  the  court  to  Instruct  the  Jury  t 
find  for  the  defendants  on  their  plea  of  lim! 
tation  for  five  years. 

There  Is  no  merit  in  appellant's  contentioi 
that  Geo.  W.  Smith  having  been  made  trns 
tee  In  the  trust  deed  executed  by  his  fatfaei 
W.  H.  Smith,  for  the  benefit  of  Cleveland  li 
Co.,  was  estopped  from  subsequently  ao 
quiring  a  title  to  the  land  against  Clevtianc 
&  Co.,  who  purchased  at  the  foreclosure  salt 
under  said  trust  deed,  and  that  any  titl< 
thus  acquired  by  said  Geo.  W.  Smith  wouh 
inure  to  the  benefit  of  Cleveland  &  Co.  Ai 
before  shown,  the  land  was  not  sold  by  tht 
trustee  under  the  deed  of  trust,  and  we  agre< 
with  the  trial  court  in  the  conclusion  thai 
the  issue  of  after-acquired  title  does  no( 
arise  upon  the  facts  of  this  case.  Geo.  W 
Smith  as  trustee  in  the  deed  of  trust  was  un 
der  no  legal  or  moral  obligation  to  defemj 
tbe  title  of  his  grantor,  and,  while  his  eon 
veyance  under  the  terms  of  the  trust  deed 
would  have  bound  his  grantor  to  warrani 
and  forever  defend  the  title  to  the  land,  and 
any  title  thereafter  acquired  by  said  gran- 
tor would  pass  by  estoppel  to  the  purchaser, 
the  trustee  would  not  be  estopped  from  ac- 
quiring a  title  adverse  to  that  conveyed  b; 
him  under  the  trust  deed. 

The  contention  that,  because  Geo.  W.  Smith 
is  a  legal  heir  of  W.  H.  Smith,  be  is  ^topptd 
from  acquiring  a  title  adverse  to  that  con- 
veyed by  his  father,  is  also  without  merit. 
The  warranty  of  W.  H.  Smith  would  only 
bind  his  heirs  to  the  extent  of  the  property 
received  by  them  from  his  estate,  and  tbe 
evidence  shows  that  the  estate  was  Insol- 
vent and  Geo.  W.  Smith  therefore  couU 
have  received  no  property  therefrom. 

The  doctrine  of  estoppel  upon  which  thai 
of  after-acquired  title  rests  does  not  de- 
pend upon  the  covenant  of  warranty,  bui 
It  certainly  cannot  be  beld  that  such  doc- 
trine should  apply  to  one  who  is  not  a  gran- 
tor in  the  deed  upon  which  the  estoppel 
is  sought  to  be  predicated,  and  Is  not  bounJ 
by  the  covenant  of  warranty  contained  in 
such  deed.     The  deed  from  the  Anustrons 
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heirs  conveys  the  Interest  Inherited  from 
their  father  and  mother  In  the  land  in  con- 
troversy,  and  we  think  the  evidence  is 
snfflclent  to  sustain  the  finding  of  the  trial 
court  that  the  notes  given  by  W.  H.  Smith 
to  tlie  Armstrongs  In  payment  of  the  pur- 
chase money  for  the  land  In  controversy  con- 
tained an  express  vendor's  Hen,  and  there- 
fore the  superior  title  remained  in  the  Arm- 
strongs, and,  when  Oeo.  W.  Smith  paid  said 
notes  and  received  the  deed  from  the  Arm- 
strong heirs,  he  acquired  the  superior  title 
to  the  land,  and  defendants  were  entitled 
to  recover  upon  such  title. 

This  disposes  of  all  of  the  material  points 
presented  in  appellant's  brief.  None  of  the 
assignments  of  error,  except  the  first,  is  pre- 
sented in  a  manner  requiring  our  consider- 
ation, but  we  have  considered  the  questions 
sought  to  be  presented  and  are  of  the  opin- 
ion that  none  of  the  assignments  should  be 
sustained,  and  that  the  Judgment  of  the 
court  below  should  be  affirmed. 

Affirmed. 

On  Rehearing. 

In  holding  In  the  main  opinion  In  this 
case  that  the  error  of  the  trial  court  In 
refusing  appellant's  request  for  a  Jury  does 
not  require  a  reversal  of  the  Judgment  be- 
cause had  there  been  a  trial  by  Jury  no  other 
verdict  than  one  In  favor  of  the  appellees 
could    have   been  properly   rendered   under 
the  undisputed  evidence  adduced  on  the  trial, 
we  do  not  Intend  to  announce  the  rale  that 
a  party  who  has  been  wrongfully  deprived 
of  his  right  to  a  Jury  trial  is  required  to  sub- 
mit his  cause  to  the  court    It  may  be  that 
the  party  thus  denied  a  trial  by  Jury  can 
stand  upon  his  rights,  and  decline  to  offer 
any  evidence  or  to  recognize  the  right  of  the 
court  •to  proceed  with  the  trial,  and  In  such 
case  would  be  entitled  to  have  any  Judg- 
ment which  might  be  rendered  against  him 
reversed  because  of  the  refusal  of  the  court 
to  grant  his  request  for  a  Jury,  but  this 
record  does  not  present  a  case  of  this  kind. 
The  Judgment  recited  that,  after  the  refusal 
of  the  court  to  grant  appellant's  request  for 
a  Jury,  the  parties  by  their  attorneys  sub- 
mitted "the  matters  In  controversy  as  well 
of  fact  as  of  law  to  the  court,  and,  the  evi- 
dence and  argument  of  counsel  having  been 
beard  and  fully  understood,  it  is  consider- 
ed by  the  court,"  etc.    There  is  nothing  In 
the  record  to  negative  the  presumption  that 
the  facts  of  the  case  were  fully  developed. 
The  appellant,  having  submitted  Its  entire 
case  to  the  court,  and  taken  its  chances  on 
a  favorable  Judgment,  is  not  in  the  position 
to  claim  a  reversal  of  the  Judgment  because 
of    the  error  of  the  court  in   refusing  its 
request  for  a  Jury  when  the  case  made  by 
tbe  undisputed  evidence  Is  one  in  which  no 
other  verdict  than  one  in  favor  of  appellees 
could  have  been  rendered. 


In  that  imrtion  of  the  main  opinion  In 
which  we  flnd^he  facts  on  the  issue  of  limi- 
tation we  state  that  both  of  the  tracts  of 
land  located  under  the  Geo.  W.  Smith  head- 
right  certificate  appeared  upon  the  state  ab- 
stract as  No.  86.  This  statement  Is  not  ac- 
curate. Abstract  No.  36  was  applied  to  the 
Geo.  W.  Smith  headrlght  survey.  This  head- 
right  certificate,  as  stated  In  tbe  main  opin- 
ion, was  located  upon  two  separate  tracts 
of  land,  so  the  abstract  No.  86  might  have 
applied  as  well  to  one  of  the  surveys  as  to 
the  other,  but  there  was  not.  In  fact,  two 
abstracts  No.  36  designating  the  two  surveys. 

We  have,  after  full  consideration  of  the 
motion  for  rehearing,  concluded  that  It 
should  be  overruled,  and  it  has  been  so  or- 
dered. 

Overruled. 


TRIBIPLB  V.  BUItROUGHS.t 

(Court  of 'cavil  Appeals  of  Texas.    June  10, 
1908.     On  Rehearing,  Nov.  11,  1908.) 

1,  Triai.   (8   139*)— Submission    of    Issues— 
Coubt's  Duty. 

Where  tbe  evidence  presents  any  issue  un- 
der the  pleadings,  tbe  court  mnst  submit  it  to 
the  jury. 

[£d.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  f  338;    Dec.  Dig.  8  139>] 

2.  PxTBLio   Lanos    (8    173*)  — ScHOOi-    Land 
Lbiases— Cancellation— JuBY  Question. 

Whether  there  had  been  an  informal  can- 
cellation of  a  school  land  lease  to  defendant, 
when  plaintiff  applied  to  purchase  the  land,  held 
a  jury  question  under  tbe  evidence  in  trespass 
to  try  title. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  f  173.»] 

S.  Appeal    and    Ebbob    (8    999*)— Review- 
Findings — Conclusiveness. 

The  Court  of  Civil  Appeals  will  not  disturb 

a  finding  on  an  issue  properly  submitted.    ■ 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.   81  3912-3924;    Dec  Dig.  f 

999.*] 

4.  Tbespass  to  Tbt  Title  (8  18*)— School 
Land— Defenses— E<}uiTABLE  Title. 

In  trespass  to  try  title  to  school  land, 
wherein  plaintiff  claimed  by  purchase  and  de- 
fendant under  a  prior  lease  to  another,  defend- 
ant could  not  show  an  application  by  and  an 
award  to  the  lessee,  since  that  would  only  show 
an  ontstanding  equitable  title  in  the  lessee, 
which  until  connected  with  defendant  would  con- 
stitute no  defense. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  8  21 ;    Dec.  Dig.  818*] 

5.  Tbespass  to  Tbt  Title  (8  18*)— Defenses 
— Outstanding  Title. 

An  outstanding  valid  legal  title,  but  not  an 
equitable  title,  in  a  third  person  with  which  de- 
fendant is  not  connected,  may  be  pleaded  in  bar 
of  trespass  to  tiy  title. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  8  21;    Dec.  Dig.  8  18.*] 

6.  Public  Lands  (8  173*)- School  Lands- 
Award — CANCELLjyTioN- Power  of  Comhis- 

SIONEB. 

The  commissioner  of  tbe  land  office  cannot 
cancel  an  award  to  a  purchaser  of  school  land ; 
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that  being  a  Jadiclal  act,  .aathority  for  which  to 
vested  in  the  courts  and  not  in  him. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  {  173.»] 

Appeal  from  District  Court,  Tom  Green 
County;  J.  W.  TlmminB,  Judge. 

Trespass  to  try  title  by  J.  B.  Burroughs 
against  M.  E.  Trimble.  From  a  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

See,  also,  41  Tex.  CIt.  App.  554,  95  S.  W. 
614. 

Wright  &  Wynn,  Brightman  &  Upton,  and 
E.  Cartledge,  for  appellant.  W.  C.  Merchant 
and  Hill  &  Lee,  for  appellee. 

RICE,  J.  This'  was  a  suit  in  trespass  to 
try  title,  originally  brought  In  the  district 
court  of  Coke  county,  Tex.,  against  appellant 
for  title  and  possession  of  fractional  section 
No.  4,  certificate  No.  e/m,  H.  T.  &  B.  Ry. 
Co.,  containing  460.1  acres  of  land,  situated 
in  said  county,  and  for  $500  as  damages  for 
removing  certain  fence  posts  and  wire  there- 
from, as  well  as  to  recover  the  rental  value 
thereof,  alleged  to  be  reasonably  worth  10 
cents  per  acre  per  month.  The  venue  of  the 
suit,  on  appellant's  application  therefor,  was 
changed  to  Tom  Green  county,  wherein  the 
same  was  tried.  On  a  former  appeal  of  this 
case  the  same  was  reversed  and  remanded, 
principally  on  account  of  the  error  of  the 
trial  court  in  sustaining  exceptions  to  defend- 
ant's application  for  change  of  venue.  See 
95  S.  W.  614, 14  Tex.  Ct.  Rep.  753.  Defendant 
answered  by  general  demurrer,  general  deni- 
al, and  plea  of  not  guilty.  A  jury  trial  re- 
sulted In  a  verdict  In  favor  of  appellee  for 
tbe  land  sued  for  and  for  rents  thereon.  In 
the  sum  of  $391,  and  judgment  was  render- 
ed in  accordance  therewith,  from  which  this 
appeal  Is  prosecuted. 

The  land  Involved  in  this  suit  Is  what  Is 
known  as  "public  school  land."  situated  In 
the  absolute  lease  district.  The  controlling 
question  In  this  appeal,  in  our  judgment, 
raised  by  appellant's  first  and  thirteenth  as- 
signments of  error.  Is  whether  or  not  the 
court  erred  in  refusing  to  give  appellant's 
peremptory  instruction  directing  a  verdict  in 
his  behalf,  but,  instead  thereof,  submitting  to 
the  jury  the  question  whether  or  not  lease 
No.  11.252,  to  F.  li.  and  R.  H.  Harris,  of  said 
land  for  a  term  of  10  years  from  October  1, 
18^,  had  been  canceled  at  the  time  the  plain- 
tiff made  his  first  file  on  said  land  on  the 
2nth  of  September,  1899,  or  at  the  time  he 
made  his  second  file  thereon  on  the  18th  of 
September,  1901.  The  facts,  briefly  stated, 
are  that  appellee,  being  an  actuai  settler  on 
and  owner  of  the  west  half  of  survey  314  in 
block  2,.  H.  4  T.  C.  Ry.  Co.,  which  being  with- 
in the  proper  radius,  on  September  26,  1809, 
in  due  form  of  law,  applied  to  purchase  the 
survey  in  question  as  an  additional  section 
to  his  home  tract,  which  application  was  fil- 


ed in  the  land  office  September  29,  1^0 
Thereafter,  on  September  18,  1901,  appeliti 
made  another  application  in  dae  form  t< 
purchase  the  same  land,  which  on  tbe  sam* 
day  was  filed  in  the  clerk's  office  and  dal: 
recorded,  and  thereafter,  on  the  24tb  day  (>: 
September,  1901,  was  filed  In  tbe  land  office 
It  was  shown  that  he  had  made  bis  first  pay 
ment  of  i/4«  of  tbe  purchase  price  and  ex« 
cuted  bis  obligations  in  due  form  under  eaci 
of  said  applications.  This  land  was  awardei 
to  appellee  September  24,  1901,  on  his  firs 
application,  his  second  having  been  rejectee] 
He  paid  all  of  the  Interest  that  accrued  n-, 
said  obligations  to  November  1,  1902,  testi 
fying  that  since  1902  be  sent  each  year  tb 
necessary  amount  of  money  to  the  Sta: 
Treasurer  to  pay  the  annual  interest  thcreoc 
and  that  the  money  had  never  been  returnee 
to  him. 

It  was  shown  on  the  part  of  appellant  tbn 
the  Commissioner  of  the  Land  Office,  on  Con 
her  24,  1895,  by  lease  No.  11,252,  of  that  dat* 
bad  duly  leased  said  land  for  a  term  of  1 
years  therefrom  to  F.  L.  and  R.  H.  Harris 
but  It  appeared  from  a  certificate  of  the  Con 
missloner  of  the  Lisnd  Ofllce  that  the  las 
rental  payment  was  made  thereon  Septerr 
ber  3,  1898,  and  it  was  likewise  sbo^v^  tba 
said  lease  was  duly  canceled  by  the  Con 
missloner  of  tbe  liSnd  Office  September  — 
1902.  Appellant's  application  to  purcbas 
said  land,  duly  filed  in  the  land  office,  o 
date  September  23,  1902,  accompanied  wit! 
proof  of  payment  of  i/«o  of  the  purctias' 
money,  the  execution  of  his  obligation  there 
for,  and  interest  payments  thereon,  and  ttai 
award  of  same  to  him  October  10.  1902.  wen 
all  fully  shown,  and  he  testified  that  a 
tbe  date  of  his  application  he  was  an  actaa 
settler  upon  said  land.  Tbe  following  ert 
dence  was  introduced  by  appellee  in  rebut 
tal :  (1)  A  relinquishment  of  said  lease  ex 
ecuted  in  July,  1899,  and  filed  In  the  lane 
office,  by  R.  H.  Harris  to  F.  L.  Harris.  oJ 
bis  leasehold  interest  in  said  land.  (2) 
A  letter  from  the  Commissioner  of  the  Land 
Office  to  the  county  clerk  of  Coke  county 
under  date  of  July  10,  1900,  informing  s.-»Ic 
clerk  that  lease  No.  11,252  had  been  canceled 
instructing  him  to  enter  a  cancellation  there 
of  upon  his  records.  (3)  A  notice  from  th« 
Commissioner  of  the  Land  Office  of  date  Sep 
tember  16, 1901,  addressed  to  the  county  clc-rl 
of  Coke  county,  stating  that  the  land  in  snl' 
was  again  placed  on  the  market,  classifying 
tbe  same  as  fn-azing  land,  valued  at  $1  pei 
acre,  but  at  this  time  the  rents  on  said  lean 
were  about  two  years  in  arrears,  and  sooi 
after  said  last  letter  from  the  commissionei 
to  said  clerk,  to  wit,  September  24,  1901.  ai 
award  was  made  of  said  land  to  appellee.  Ii 
appears  from  the  testimony  of  one  of  th< 
attorneys  for  tbe  appellant  that,  soon  aftei 
the  decision  In  the  case  of  Schwarz  v.  Mc 
Call  was  rendered,  which  was  on  the  24th  ol 
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March,  1900,  that  he  told  the  State  Treasur- 
er that  be  wanted  to  pay  the  rentals  on  said 
tease,  but  the  treasurer  informed  him  that 
be  could  not  accept  It,  "as  his  books  showed 
that  the  lease  was  at  an  end,"  and  that  he 
was  Informed  by  Mr.  Rogan,  Commissioner 
■>t  the  Land  Office,  that  a  sale  of  land  out  of 
the  lease,  though  illegal,  had  the  effect  to 
::ancel  the  lease.  There  was  no  evidence  on 
the  part  of  appellant  to  show  any  rights  un- 
Ser  said  lease,  nor  was  it  shown  that  the 
same  had  ever  been  recorded  In  Coke  county. 

The  court,  among  other  Instructions,  cbarg- 
»d  the  Jury  as  follows:  "Tou  are  instructed 
that  in  this  case  you  will  return  a  verdict 
for  the  plaintiff  (who  is  the  appellee  herein) 
for  the  land  sued  for,  unless  you  find  for 
defendant  under  instructions  hereinafter  giv- 
in  you.  You  are  further  Instructed  that,  if 
rou  do  not  find  from  the  evidence  that  the 
ease  introduced  in  evidence  to  F.  L.  and  R.  j 
3.  Harris  had  been  canceled  at  the  time  i 
plaintiff  made  bis  first  file,  to  wit,  on  the 
!9th  September,  1899,  or  at  the  time  he  made 
lis  second  file,  to  wit,  on  the  18th  of  Septem- 
jer,  1901,  then  you  will  return  a  verdict  for 
:be  defendant,  M.  E.  Trimble.  There  are  two 
vays  to  cancel  a  lease:  One  Is  statutory,  as 
vbere  the  land  commissioner,  under  his  hand 
tnd  seal,  cancels  a  lease  and  files  said  can- 
cellation with  the  papers  pertaining  to  said 
ease.  The  other  is  what  our  Supreme  Court 
las  denominated  an  'infomial  cancellation.' 
Dn  the  question  of  an  informal  cancellation 
>f  a  lease  you  are  charged  that,  If  the  land 
commissioner  and  the  lessees  (that  is,  the 
parties  owning  the  lease)  agree  together 
:bat  said  lease  shall  be  canceled  generally 
ind  as  to  all  persons,  then  said  lease  would 
>e  canceled;  or  if  the  fact  exists  that  au- 
:borlze8  a  cancellation,  which  fact  is  the 
lonpayment  of  the  lease  money  for  60  days 
ifter  the  same  is  due,  and  the  land  com- 
nissioner  treats  said  lease  as  canceled,  and 
:be  lessees  acquiesce  in  said  commissioner's 
iction  in  said  matter,  tben  said  lease  would 
>e  canceled.  If  you  do  not  find  that  said 
ease  bad  been  canceled  as  the  same  Is  bere- 
nabove  explained  to  you  at  the  time  the 
Plaintiff  made  bis  first  file,  on  the  29tb  day 
)f  September,  1899,  or  at  the  time  be  made 
lis  second  file  on  the  ISth  day  of  September, 
1901,  tben  yon  will  return  a  verdict  for  de- 
'endant,  M.  E.  Trimble." 

Relative  to  the  refusal  of  the  court  to 
five  in  charge  to  the  Jury  appellant's  per- 
emptory instruction,  we  understand  the  law 
:o  be  well  settled  that,  where  the  evidence 
presents  any  issue  under  the  pleadings.  It 
is  always  the  duty  of  the  court  to  submit 
:be  same  to  the  Jury.  The  facts  in  this  case 
raise  the  Issue  as  to  whether  or  not  there 
!iad  been  an  Informal  cancellation  of  the 
Harris  lease  at  the  time  of  the  filing  of  ap- 
pellee's applications  therefor  and  the  award 
thereon,  and  It  was  the  duty  of  the  court 
to  present  this  Issue  as  raised  by  the  evl- 
lence   by   appropriate  Instructions   for  the 


determination  of  the  Jury.  Wallace  t.  South- 
em  Oil  Co.,  91  Tex.  21,  40  S.  W.  899.  There- 
fore, if  the  court  gave  a  proper  Instruction 
on  the  law  of  informal  cancellation,  as  rais- 
ed by  the  evidence,  and  the  evidence  Is  suf- 
ficient to  warrant  the  verdict  thereunder, 
then  it  would  seem  tO  us  that  appellant  has 
no  Just  grounds  of  complaint  as  raised  by  his 
said  assignments  of'  error.  The  law  pro- 
vides (article  4218v,  Rev.  St.  1895)  as  fol- 
lows: "If  any  lessee  shall  fail  to  pay  the 
annual  rental  due  In  advance  for  any  year 
within  sixty  days  after  such  rents  shall 
become  due,  the  Commissioner  of  the  Land 
Office  may  declare  such  lease  canceled  by  a 
writing  under  his  hand  and  seal  of  office, 
which  writing  shall  be  filed  with  the  other 
papers  relating  to  such  lease,  and  thereup- 
on such  lease  shall  Immediately  terminate, 
and  the  land  so  leased  shall  become  subject 
to  purchase  or  lease  under  the  provisions 
of  this  chapter."  It  Is  not  contended  by 
appellee  in  this  case  that  there  was  any 
formal  cancellation  of  the  Harris  lease  at 
the  time  of  the  filing  of  bis  several  applica- 
tions and  the  award  thereon;  but  It  is  in- 
sisted in  his  behalf  that  the  evidence  shows 
an  informal  cancellation  thereof,  and  sus- 
tains the  action  of  the  commissioner  in  mak- 
ing said  award  to  him,  because  at  said  time 
the  annual  rental  thereon  was  past  due  over 
60  days ;  the  rent  t>elng  In  arrears  for  about 
two  years.  And  it  Is  further  contended  by 
appellee  that  the  failure  to  pay  the  annual 
rental  on  said  lease  for  60  days  after  It  ac- 
crued, the  relinquishment  of  bis  interest  in 
the  lease  to  F.  L.  Harris  by  R.  H.  Harris, 
above  alluded  to,  together  with  the  silence 
and  apparent  acquiescence  of  the  said  les- 
sees and  the  letters  referred  to  by  the  com- 
missioner to  the  county  clerk  of  Coke  county 
authorizing  its  Cancellation  upon  the  records 
and  again  placing  same  on  the  market,  and 
his  action  thereon  In  making  the  award  to 
appellee,  constituted  a  sufficient  basis  for 
a  valid  cancellation  of  said  lease,  and  Jus- 
tified the  action  of  the  Commissioner  of  the 
Land  Office   in   making  said  award. 

In  discussing  the  law  with  reference  to 
an  Informal  cancellation  of  a  lease  by  the 
Commissioner  of  the  Land  Office,  Mr.  Jus- 
tice Williams,  speaking  for  the  court  in 
West  v.  Terrell,  96  Tex.  548,  74  S.  W.  905, 
after  discussing  the  facts  that  the  record 
disclosed  no  formal  cancellation  of  the  lease 
in  that  case  on  the  part  of  the  commis- 
sioner, said :  "But,  aside  from  this  view, 
we  are  of  the  opinion  that  even  If  it  be  con- 
ceded that.  In  order  to  put  an  end  to  the 
rights  of  a  lessee  under  bis  lease  by  the 
mere  action  of  the  commissioner,  this  form- 
al declaration  of  cancellation  is  essential. 
It  Is  also  true  that  such  rights  may  be  ter- 
minated by  an  informal  cancellation,  when 
the  power  to  cancel  exists  and  all  parties 
concerned  agree  to  or  acquiesce  In  It,  It  is 
certainly  not  the  law  that  a  lease  must  con- 
tinue In  existence  notwithstanding  facts  have 
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arisen  authorizing  its  cancellation,  and  all 
partleB  consent  to  and  submit  to  an  inform- 
al cancellation  and  a  letting  or  sale  of  the 
property  as  subject  to  sale  or  lease.  The 
facts  show  that  such  was  the  character  of 
this  transaction,  if  the  formal  cancellation 
was  not  made,  and  it  is  not  permissible  for 
a  third  party.  If  it  would  be  for  the  lessee 
after  this  lapse  of  time,  to  reopen  the  sub- 
ject." In  the  present  case  it  appears  that, 
while  there  was  no  formal  cancellation  of 
the  lease  at  the  time  appdlant's  applica- 
tions were  made,  nor  at  the  time  of  his 
award,  still  it  clearly  appears  that  at  said 
time  the  rents  upon  said  lease  were  in  ar- 
rears for  about  two  years,  and  one  of  the 
lessees  had  relinquished  his  rights  there- 
under. They  knew  that  the  rents  were  un- 
paid, and  they  likewise  knew,  or  could  hare 
known,  that  the  commissioner  had  taken 
such  action  as  to  again  place  the  land  upon 
the  market,  and  he  did  make  an  award 
thereof  to  appellee.  It  seems  to  us  that 
these  facts  were  sufficient  to  authorize  the 
court  in  giving  the  charge  upon  the  subject 
of  an  informal  cancellation,  and,  the  Jury 
liavlng  found  in  favor  of  appellee  thereon, 
we  are  not  disposed  to  disturb  their  verdict 

We  do  not  believe  that  the  court  erred 
in  refusing  to  permit  appellant  to  introduce 
in  evidence  the  application  for  and  the  award 
of  the  land  to  F.  L.  Harris  by  the  commis- 
sioner, for  the  reason  that,  if  the  same  had 
been  shown,  it  would  constitute  only  an  out- 
standing eaultable  title  in  said  Harris,  which, 
in  the  absence  of  evidence  allowing  any  con- 
nection therewith  on  the  part  of  appellant, 
w'ould  constitute  no  defense  to  this  action. 
Where  an  outstanding  valid  legal  title  is 
shown,  a  party  not  connected  therewith  can 
plead  and  offer  the  same  in  bar  of  an  action 
of  trespass  to  try  title,  but  this  is  not  true 
of  only  an  equitable  title.  Capt  v.  Stubbs, 
68  Tex.  222,  4  S.  W.  467.  This  case  is  eas- 
ily distinguishable  from  that  of  Patterson 
V.  Knapp  (Tex.  Civ.  App.)  99  S.  W.  125,  and 
other  cases  cited  in  support  of  the  doctrine 
therein  announced,  in  this  that  in  the  pres- 
ent case  the  lessees  are  not  complaining  of 
the  action  of  the  commissioner  in  making  an 
award  adverse  to  their  lease;  but  in  Pat- 
terson V.  Enapp,  supra,  and  other  cases  cit- 
ed by  appellant,  the  lessees  or  the  parties 
at  interest  thereunder  were  asserting  rights 
under  the  lease.  Here  appellant  Is  shown 
to  have  no  connection  with  nor  claim  to  the 
lease  of  the  Harrises,  but  Is  interposing  it 
as  an  obstacle  to  the  right  of  the  state  to 
make  an  award  of  the  land  to  appellee,  aft- 
er the  existence  of  facts  is  shown  author- 
izing Its  cancellation,  which  cannot,  as  we 
believe,  be  legally  done. 

We  overrule  appellant's  contention  com- 
plaining of  the  action  of  the  court  in  re- 
fusing to  allow  him  to  introduce  evidence 
showing   the   cancellation   of   the   award   to 


appellee  by  the  commissioner,  beatuae  ir« 
believe  under  the  law  there  was  no  power 
or  authority  in  the  commissioner,  after  mak- 
ing the  award  to  appellee,  to  cancel  the  same. 
This  would  be  the  doing  of  a  Jndlclai  act 
on  the  part  of  the  commissioner,  aotbority 
for  which  is  not  vested  In  him  under  the 
law,  but  in  the  courts. 

Believing  there  is  no  merit  in  the  questions 
presented  by  the  remaining  assignments,  the 
same  are  overruled,  and,  finding  no  error 
in  the  record,  the  Judgment  of  the  trial 
coort  is  in  all  things  affirmed. 

AflSrmed. 

On   Rehearing. 

Appellant  requests,  in  the  event  his  mo- 
tion for  rehearing  herein  should  be  overrul- 
ed, then  the  following  additional  facts  be 
found  by  ttUs  court  to  have  been  prov^i  on 
the  trial  below,  which  we  have  consented 
to  do,  the  same  being  as  follows,  to  wit: 

1.  We  find  that  the  evidence  shows  that 
appellant  made  his  application  and  obliga- 
tion to  purchase  the  land  in  controvert  on 
September  23,  1902,  and  that  the  same  was 
awarded  to  him  by  the  C!ommlS8ioner  of  tlm 
Land  Office  October  10,  1902. 

2.  That  the  payment  of  the  first  1/49  ot 
the  purchase  price  on  said  application  was        ' 
duly   made,   together   with   Interest   thereon        ' 
as  It  accrued  r^^ularly  each  year  thereaft- 
er until  1905.  I 

3.  That  the  appellant  was  living  upon  the  ' 
land  in  controversy  prior  to  the  date  of  his 
application,  and  contintied  to  occupy  the 
same  with  his  family  for  three  years  there- 
after, and  was  living  on  the  land  In  Sep- 
tember, 1901 ;  but  we  also  find,  in  this  con- 
nection, that  at  the  time  of  the  filing  of 
said  application  and  obligation  by  appel- 
lant, as  well  as  at  the  time  of  the  award 
thereon  to  him,  the  land  had  been  previous- 
ly awarded  to  the  appellee  upon  his  appli- 
cations and  obligations  theretofore  made,  as 
stated  in  the  original  opinion. 

With  these  additional  findings,  appellant's 
motion  for  rehearing  is  overruled. 


TAYLOR  T.  WHITE. 

(Court  of  CSvil   Appeals  of  Texas.     Oct,  29. 

190S.    Rehearing  Denied  Nov.  19,  190&) 

1.  Master  an'D  Servant  (t  278*)— Railboads 
—Boiler  Explosion  —  Neolioencs  —  Evi- 
dence— Sufficiency. 

Evidence  held  to  show  negligence  of  a  rail- 
way company  respecting  a  defective  boiler,  an 
explosion  of  which  injured  a  fireman. 

[Ed.  Note.— For  other  case!),  see  Master  and 
Servant.  Cent.  Dig.  f  962;  Dec  Dig.  |  278.*] 

2.  Master  and  Servant  (i  281*)— RAHBOAns 
—Boiler  Explosion  —  Contbibutobt  Nbg- 
tiOENCB— Evidence — Sutficiknct. 

Evidence  held  to  show  that  a  railway  fire- 
man was  not  guilty  of  contribntory  negligence 
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respecting  Injniy  received  through  explosion  of  a 
locomotive  boiler. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  887,  990;  Dec.  Dig.  i 

3.  Dauaoxs   (I   206)  —  PzasoNAi.  Ikjubies  — 
Physical  ESxavination. 

It  was  not  error  to  refuse  to  require  one 
suing  for  personal  injury  to  undergo  examina- 
tion by  defendant's  physicians. 

(Bd.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  f  631;  Dec.  Dig.  {206;*  Discovery, 
Cent  Dig.  K  92-88.] 

4.  Masteb  and   Servant  ({  293*)  —  Instbu- 
mentauties  —  Masteb's  Duty  —  Insteoo- 

TIONS. 

An  instruction  that  defendant  railway  re- 
ceiver was  "bound"  to  furnish  a  fireman  a  rea- 
sonably safe  engine,  and  that,  if  be  failed  to 
exercise  such  care  as  an  ordinarily  prudent  per- 
son would  iiave  exercised  to  see  that  the  en- 
gine was  reasonably  safe,  defendant  was  negli- 
gent, but  otherwise  if  he  did  exercise  such  care, 
was  not  erroneous  as  making  it  defendant's  ab- 
solute duty  to  furnish  a  reasonably  safe  engine. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  1150;  Dec.  Dig."  J  293.*] 

5.  Words  and  Phrases— "Dutt." 

A  "duty"  is  an  obligation  to  perform  some 
act. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  2283-2284;  vol.  8,  p. 
7646.] 

Appeal  from  District  Court,  Harrison 
County;   W.  C.  Buford,  Judge. 

Personal  injury  action  by  E.  R.  White 
against  C.  li.  Taylor,  receiver  of  tbe  Texas 
Soutbem  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

S.  P.  Jones,  for  appellant.  T.  W.  Davidson, 
for  appellee. 


LEVY,  J.  Appellee  sued  for  personal  in- 
juries received  by  him  while  In  the  discharge 
of  his  duties  as  a  fireman  on  tbe  locomotive 
of  tbe  appellant  receiver,  resulting  from  the 
alleged  explosion  in  the  boiler  of  the  locomo- 
tive, which  explosion  was  due  to  defective 
stay  bolts,  severely  scalding  him  with  hot 
water.  The  appellant  answered  by  general 
denial  and  plea  of  contributory  negligence 
and  assumed  risk.  The  case  was  tried  to  a 
Jury,  and.  In  accordance  with  the  verdict,  a 
Judgment  was  entered  for  the  appellee. 

The  evidence  shows  that  B.  R.  White,  the 
appellee,  was  a  locomotive  fireman  in  the 
employ  of  the  receiver,  and  was  called  to  go 
out  on  engine  No.  57  on  the  night  of  June 
26,  1907.  Appellee  had  never  seen  or  bandied 
this  engine  before  this  particular  time. 
'\S'hlle  on  the  trip,  and  at  the  station  of 
Rbonesboro,  and  while  the  train  and  engine 
at  tbe  time  were  on  a  side  track,  a  portion 
of  tbe  engine  boiler  gave  way,  caused  by  a 
sudden  explosion  in  the  flre  ttox,  throwing 
the  flre  door  open,  and  severely  scalding  tbe 
appellee  with  hot  water.  Appellee  at  the 
time  was  In  tbe  performance  of  his  duties  as 
a  fireman  on  the  engine.    It  was  proven  that 


tbe  explosion  was  not  caused  from  any  im- 
proper management  or  operation  of  the  en- 
gine at  the  time  on  the  part  of  the  fireman 
or  engineer.  It  was  proven  that  the  engine 
boiler  at  the  time  It  was  furnished  tbe  ap- 
pellee to  perform  his  work  had  five  defective 
stay  bolts,  and  the  griving  way  of  these  stay 
bolts  caused  the  explosion,  and  wblcb  con- 
dition of  the  engine  had  previous  to  this 
time  been  reported  to  the  master  mechanic 
of  the  appellant,  but  had  not  been  fixed  or 
renewed  by  him.  Appellee  did  not  know  of 
tbe  condition  of  tbe  engine  at  the  time,  nor 
did  he  know  that  its  bad  order  condition  bad 
been  reported  to  tbe  master  mechanic.  Our 
conclusion  of  facts  are  that  there  was  neg- 
ligence on  the  part  of  the  appellant,  as  al- 
leged in  the  petition,  and  no  contributory 
negligence  on  the  part  of  the  appellee,  and 
that  the  amount  of  damages  awarded  In  the 
case  is  sustained  by  the  evidence. 

It  does  not  appear  from  the  record  that 
the  court  took  any  action  upon  the  motion 
referred  to  In  the  first  assignment.  If  we 
assume  that  tbe  court  denied  the  motion  to 
require  tbe  appellee  to  undergo  examination 
before  the  physician  summoned  by  the  ap- 
pellant, it  would  not  constitute  error.  Bail- 
way  V.  Brown  (Tex.  Civ.  App.)  75  S.  W.  807. 

The  second  assignment  Is  in  complaint  of 
the  charge  to  the  effect  that  tbe  court  erred 
In  describing  tbe  duty  that  the  master  owed 
to  the  servant  in  respect  to  the  instru- 
mentality with  which  the  servant  is  to  per- 
form his  work.  The  particular  error  urged 
is  that  a  more  onerous  burden  than  author- 
ized by  law  is  required  of  appellant  when 
the  instruction  to  the  jury  prescribed  the 
duty  of  "furnishing  a  reasonably  safe  engine 
with  which  to  pe-rtona  the  duties  of  his  em- 
ployment." That  portion  of  the  instruction 
complained  of  is  contained  in  the  first  sen- 
tence of  the  paragraph,  and  the  whole  para- 
graph reads:  "It  is  the  duty  of  tbe  defendant 
to  furnish  tbe  plaintiff  with  a  reasonably 
safe  engine  with  which  to  perform  the  duties 
of  his  employment  And,  if  in  the  perform- 
ance of  this  duty  defendant  failed  to  ex- 
ercise such  care  as  an  ordinarily  prudent 
person  would  have  exercised  under  the  same 
circumstances  to  see  that  tbe  said  engine 
was  reasonably  safe,  then  the  defendant 
would  be  guilty  of  negligence.  But,  on  the 
other  band,  if  in  tbe  performance  of  said 
duty  tbe  defendant  did  exercise  such  care 
as  an  ordinary  prudent  person  would  have 
exercised  under  such  circumstances  to  see 
that  said  engine  was  reasonably  safe,  then 
defendant  would  not  be  guilty  of  negligence 
and  the  plaintiff  could  not  recover,  although 
you  may  believe  he  suffered  Injury."  We  do 
not  think  that  tbe  instruction,  taken  and 
read  in  its  entirety,  could  be  properly  con- 
strued and  understood  as  making  it  the  ab- 
solute duty  of  the  appellant  to  furnish  ap- 
pellee with  a  reasonably  safe  engine  with 
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which  to  perfonn  his  dnties.  The  effect  of 
the  Instruction  was  to  subject  and  confine 
the  appellant  to  liability  for  failure  to  ex- 
ercise ordinary  care  to  provide  a  reasonably 
safe  engine,  and  to  liability  for  no  other 
cause  or  condition  in  respect  thereto.  Al- 
though it  be  conceded  that  the  words  used 
In  the  first  sentence  of  the  instruction  to 
denote  the  legal  standard  of  safety  which 
the  engine  furnished  by  the  appellant  must 
satisfy  did  describe  a  different  and  higher 
duty  than  authorized  by  law,  yet  neverthe- 
less, when  that  duty  is  Illustrated  by  the 
following  portion  of  the  Instruction  contained 
in  the  next  sentence  applying  the  law,  there 
is  indicated  and  fixed  the  proper  legal  stand- 
ard of  ordinary  care  which  appellant  is  to 
exercise  in  order  to  provide  appellee  the 
reasonably  safe  engine.  The  Instruction  as  a 
whole  Imports  that,  even  though  the  engine 
was  not  reasonably  safe,  yet  the  unsafe  con- 
dition would  not  be  negligence  unless  appel- 
lant failed  to  use  ordinary  care  in  respect 
thereto.  A  duty  Is  but  an  obligation  to  per- 
form some  act,  and  the  court  expressly 
stated  to  the  jury  that,  "If  In  the  perform- 
ance of  this  duty"  appellant  failed  to  exer- 
cise ordinary  care,  he  would  be  guilty  of  neg- 
ligence, and  not  guilty  of  negligence  if  he 
did  exercise  ordinary  care,  in  respect  to  the 
matter  referred  to.  In  so  charging  both  the 
performance  and  the  nonperformance  of  the 
duty  of  the  master  Is  confined  to  the  ex- 
ercise of  ordinary  care  with  respect  to  the 
instrumentality  which  causes  the  Injury.  By 
the  instruction  considered  as  a  whole  we 
thinic  the  jury  were  Informed,  and  could  not 
reasonably  have  been  misled,  that  they  could 
not  find  for  the  appellee,  if  they  found  that 
that  the  appellant's  duty  to  the  appellee 
was  performed  by  the  exercise  of  ordinary 
care  to  provide  a  reasonably  safe  engine  with 
which  to  perform  his  duties.  We  do  not 
think  that  our  construction  of  the  charge  In 
this  case  is  opposed  to  the  case  cited  us,  as 
the  charges  In  these  cases  are  not  the  same 
as  this  one  nor  are  they  constructed  as  a 
whole  lilte  the  one  before  us.  The  assign- 
ment of  error  Is  overruled. 

The  third  assignment  of  error  In  complaint 
of  the  charge  of  the  court  involves  in  effect 
practically  the  same  contention  as  Is  raised 
in  the  second  assignment  of  error.  The  rul- 
ing upon  the  second  assignment  of  error  de- 
termines the  contention  on  this  assignment. 
We  are  of  the  opinion  that  the  charge  is  not 
susceptible  of  the  construction  that  it  mis- 
directed the  jury  as  to  the  proper  legal  duty 
of  the  appellant  to  the  appellee.  The  as- 
signment Is  therefore  overruled. 

The  appellant  claims  that  the  verdict  in  this 
case  Is  excessive.  While  it  might  reasonably 
be  contended  under  the  evidence  in  this  case 
that  the  verdict  was  large  for  the  injuries 
proven,  yet  we  are  not  prepared  to  say  that 
It  is  so  excessive  as  to  justify  us  to  cause  a 


mnittitur  of  any  part  of  the  same.  It  Is 
difficult  to  measure  the  compensation  that 
should  be  allowed  for  anguish  and  pain  oc- 
curring from  being  scalded  by  hot  water,  as 
shown  by  this  evidence.  The  assignment  is 
therefore  overruled. 
The  case  was  ordered  affirmed. 


DAVIS  V.  SHBRRILL. 
(Court  of  Civil  Appeals  of  Texas.    Nov.  T.  190?.> 

1.  Attachment  (J  91*)  —  Affidavit — Signa- 
ture OF  Affiant— Necessity. 

Rev.  St.  1805,  art.  186,  authorizes  the  is- 
BuaDce  of  a  writ  of  attachment  on  affidavit  in 
writing  by  plaintiff  or  his  attorney,  setting  up 
some  statutory  ground  therefor.  Article  6  pro- 
vides that  "all  affidavits  provided  for  in  this 
title  shall  be  in  writing  and  signed  by  the  party 
making  the  same."  Held,  that  the  reqairement 
as  to  signing  is  mandatory,  and  applies  to  affida- 
vits for  attachment. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  4  233;  Dec.  Dig.  {  91.*] 

2.  Attachment   (|   122*)— Affidavuv-Signa- 
TURE  OF  Affiant— Amenument. 

Where  a  purported  affidavit  for  attachment 
is  not  signed  by  the  affiant,  it  is  not  an  affidavit, 
and  cannot  be  amended. 

[EH.  Note.— For  other  cases,  see  Attacfamentr 
Cent,  Dig.  {  328;  Dec.  Dig.  {  122.*] 

Appeal  from  District  Court,  Dallas  Comi- 
ty;   E.   B.   Muse,  Judge. 

Action  by  Mrs.  Myra  B.  Sberrill- against 
John  Davis.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reformed  and  afflrmed. 

The  following  statement  of  the  caae  is 
taken  from  the  brief  of  appellant,  and,  the 
same  appearing  to  be  correct,  it  is  adopted: 
"Appellee,  plaintiff  below,  filed  her  suit 
against  John  Davis  on  a  note  for  $300,  dated 
September  15,  1903,  due  two  years  after  date, 
with  8  per  cent  Interest,  and  the  usual  pro- 
visions for  attorney's  fees,  and  at  the  same 
time  filed  an  Instrument,  which  she  styled 
an  affidavit  and  bond  In  attachment,  and 
proceeded  to  have  issued  a  writ  of  attach- 
ment. In  her  prayer  she  asks  judgment  for 
her  debt,  with  the  foreclosure  of  the  attach- 
ment upon  the  property  seized.  There  was 
not  In  the  trial  court  nor  is  there  any  con- 
troversy here  as  to  the  money  judgment 
proper  to  be  rendered  In  favor  of  the  plain- 
tiff below,  Mrs.  Myra  B.  Sherrill,  and  against 
the  defendant,  John  Davis.  The  ouiy  ques- 
tion is  as  to  the  writ  of  attachment  The 
purported  affidavit  Is  in  words  as  follows: 
'State  of  Texas  County  of  Dallas.  Mrs. 
Myra  B.  Sherrill,  Plaintiff,  v.  John  Davis. 
Defendant.  Before  me,  the  undersigned  au- 
thority, on  this  day  ijersonally  appeared  R. 
E.  L.  Saner,  who,  being  by  me  duly  sworn, 
says  that  he  is  the  attorney  for  Mrs.  M>t3 
B.  Sherrill,  plaintiff  In  the  atxtve-entitled 
cause ;  that  the  defendant,  John  Davis,  is 
justly  indebted  to  the  plaintiff  in  the  sum 
of  four  hundred  and  ninety  ($490.00)  dollars, 
with  interest  thereon  at  the  rate  of  eight 
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per  cent  per  annam,  from  the  15tb  day  of 
September,  A.  D.  1903,  together  with  an  ad- 
ditional amount  of  ten  per  cent,  as  attorney's 
fees,  which  amount  at  this  date  is  seven 
hundred  and  four  and  "/loo  dollars,  and 
tbat  the  said  John  Davis  is  about  to  convert 
this  property,  or  a  part  thereof,  into  money 
for  the  purpose  of  placing  it  beyond  the  reach 
-of  hU  creditors;    that   the   attachment   is 
not  sued  out  for  the  purpose  of  injuring  or 
harassing  the  defendant;    that  the  plaintiff 
will  probably  lose  her  debt  unless  this  at- 
tachment is  issued.    Sworn  to  and  subscrib- 
ed before  me,  this  the  22d  day  of  March, 
A.  D.  1907.    Geo.  W.  Mitchell,  Notary  Public 
In  and  for  Dallas  County,  Texas.     [Seal]' — 
same  being  regular,  except  that  It  was  neither 
signed  by  plaintiff  below  nor  any  one  else. 
The  defendant  below  called  the  attention  of 
the  court  to  the  defect  by  a  motion  to  quash 
the  writ     Plaintiff  below  replied  by  a  mo- 
tion to  be  allowed  to  amend  her  aflSdavit 
by  having  Saner,  her  attorney,  attach   liis 
signature  to  the  instrument.    The  motion  to 
quash  was  overruled.    The  motion  to  amend 
was  granted,   and  the  court  rendered  Judg- 
ment for  the  debt,  and  ordered  the  land  seiz- 
ed in  attachment  to  be  sold  in  satisfaction 
of   the   debt.     Thereafter   defendant's   mo- 
tion for  a  new  trial  was  overruled,  to  all  of 
which  said  John  Davis  excepted  and   gave 
notice  of  appeal,  which  was  duly  i>erfected." 

Albert  W.  Webb,  for  appellant     Saner  & 
Saner  and  Don  Robinson,  for  appellee. 

BOOKHOUT,  J.  (after  stating  the  facts  as 
above).    The  only  question  presented  by  this 
appeal   Is,   Was   the  purported  affidavit   for 
attachment   sufficient,   and   if   not,   could   it 
be   amended?     Article   186  of  the  Revised 
Statutes  -of  1885  authorizes  the  issuance  of 
a  writ  of  attachment  upon  the  plaintiff,  his 
agent,   or  attorney  making  an  affidavit  in 
writing,  setting  up  the  existence  of  some  one 
of  the  statutory  grounds  therein  set  out  for 
the  Issuance  of  the  writ.    The  making  of  the 
affidavit  is  the  basis  for  the  issuance  of  the 
writ,    and    without   the   affidavit    the    writ 
Is  unauthorized.     Article  6  of  the  Revised 
Statutes   of   1895  provides   that:    "All   affi- 
davits provided  for  in  this  title  shall  be  In 
writing  and  signed  by  the  party  making  the 
same."     It  is  held  that  the  words  "all  affi- 
davits provided  for  in  this  title"  mean  all 
those    concerning   or   relating   to   which   the 
provisions  of  the  title  are  made.     It  is  fur- 
ther held  that  the  language  is  mandatory, 
and   necessarily  has  the  effect  to  make  the 
si>;nature  of  the  affiant  a  necessary  part  of 
nil  affidavits  embraced  within  its  provisions. 
Anderson  v.  Cochran,  93  Tex.  583,  57  S.  W. 
2i).      In  the  case  cited  it  was  held  that  an 
nflidavlt  required  to  establish  a  claim  against 
an    estate  must  comply  with  said  article  6, 
and   must  be  In  writing  and  signed  by  the 


party  making  the  same.  It  is  also  clear, 
from  the  opinion  in  that  case,  that  article 
6  of  the  Revised  Statutes  of  1895  applies  to 
affidavits  for  attachment,  and  that  a  writ 
of  attachment.  Issued  upon  an  affidavit  not 
signed  by  the  party  making  the  same,  Is 
unauthorized  and  void.  Article  6  of  the 
Revised  Statutes  of  1895  was  not  adopted 
until  1879,  and  the  decisions  prior  to  its 
adoption  held  that  the  signature  of  the  affi- 
ant was  not  an  essential  part  of  an  affida- 
vit Sbelton  V.  Berry,  19  Tex.  154,  70  Am. 
Dec.  326;  Crist  v.  Parks,  19  Tex.  234.  The 
purported  affidavit  in  this  case  not  being 
signed  by  the  affiant,  it  was  not  an  affidavit 
within  the  meaning  of  the  statute.  Not  be- 
ing an  affidavit,  It  could  not  be  amended,  and 
the  trial  court  erred  in  permitting  the  amend- 
ment, allowing  the  affiant  to  attach  his 
signature  thereto.  It  follows  that  the  trial 
court  erred  in  overruling  the  motion  to  quash 
the  writ  of  attachment 

The  Judgment  is  reformed  and  the  writ 
of  attachment  is  quashed,  and  that  part  of 
the  Judgment  foreclosing  the  attachment  lien 
IS  held  error,  and  is  set  aside.  The  money 
Judgment  on  the  note  in  favor  of  appellee  is 
affirmed. 

Reformed  and  affirmed. 


BBRGER  V.  DE  LOACH  et  al.t 

(Court  of  Civil  Appeals  of  Texas.    Nov.  5, 1908. 

Rehearing  Denied  Nov.  19,  1908.) 

Appeal  and  Erbob  (|  71*) — Decisions  Re- 
viewable —  Obdeb  Gbantinq  OB  Dissolv- 
ing Tempobaby  Injunction. 

Acts  1907,  p.  206,  c.  107,  authorizing  ap- 
peals from  interlocutory  judgments  granting  or 
dissolving  injunctions,  provides  only  for  an  ap- 
peal from  the  final  order  granting  or  dissolving 
a  temporary  injunction,  and  no  appeal  lies  from 
an  order  refusing  to  grant  an  injunction  on  re- 
turn of  an  order  to  show  cause. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  394;  Dec  Dig.  {  71.»] 

Appeal  from  District  Court,  Bowie  Coun- 
ty;   R.  W.  Simpson,  Judge. 

Action  by  Samuel  Berger  against  A.  B. 
De  Loach  and  others.  From  a  Judgment  re- 
fusing an  injunction,  plaintiff  appeals.  Dis- 
missed. 

Appellant  brought  this  suit  by  petition  or 
bill  for  injunction  to  restrain  the  members 
of  the  city  council  of  the  city  of  Te^arkana, 
Tex.,  from  "closing  or  in  any  manner  inter- 
fering with  the  operation  of  plaintiff's  busi- 
ness," in  pursuit  of  his  occupation  as  a  re- 
tail liquor  dealer  at  No.  210  Broad  street 
in  the  said  city;  also  for  mandamus  to  com- 
pel said  city  council  to  grant  him  a  license 
to  pursue  said  occupation  at  said  place.  Up- 
on the  presentation  of  the  petition,  on  Au- 
gust 19,  1908,  to  the  district  Judge  at  cham- 
bers, he  made  the  order  fixing  August  22 
at  9  o'clock  at  chambers  as  the  time  and 
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place  for  bearing  and  determining  whether 
the  relief  prayed  for  should  be  granted,  and 
requiring  the  clerk  to  forthwith  serve  the 
defendants  In  the  suit  with  notice.  At  the 
time  and  place  named  all  the  parties  ap- 
peared,  the  defendant  filed  answer,  and  the 
Judge  heard  the  evidence,  and  thereafter 
rendered  bis  Judgment  refusing  the  relief 
prayed  for,  and  such  Judgment  was  entered 
upon  the  record.  Appeal  was  taken  by  the 
plaintiff  in  the  stdt  from  the  action  of  the 
Judge. 

Todd  &  Hurley,  for  appellant.  Thos.  N. 
Graham  and  F.  M.  Ball,  for  appellees. 

LEVY,  J.  (after  stating  the  facts  as  above). 
This  appeal  Is  taken,  under  Acts  1907,  p. 
206,  c.  107,  authorizing  appeals  from  inter- 
locutory Judgments  granting  or  dissolving 
injunctions.  The  appellees  moved  to  dismiss 
the  appeaL  In  reply  to  appellees'  motion 
to  dismiss,  the  appellant  says  that  the  ac- 
tion of  the  Judge  In  assuming  Jurisdiction, 
fixing  a  time  and  place  for  hearing,  and  no- 
tifying defendants  to  appear  and  show  cause, 
constituted,  in  legal  affect,  the  granting  of  a 
temporary  restraining  order,  or  limited  In- 
junction restraining  defendants,  until  such 
bearing,  from  taking  any  action  Interfering 
with  plalntUTs  business,  and  the  order  bt 
the  Judge,  August  22d,  refusing  the  relief 
prayed  for  was,  in  legal  effect,  the  "dissolu- 
tion" of  such  preliminary  injunction.  It 
might  be  a  proper  legal  contention  in  a  giv- 
en proceeding  that  the  recited  action  and 
order  ot  the  Judge  had  the  legal  effect  of 
preserving  the  status  quo  and  protecting  the 
plaintiff's  rights,  if  any  be  had,  pending  the 
interim  of  hearing  on  August  22d;  but  we 
are  of  the  opinion  that  the  statute  provides 
only  for  an  appeal  from  the  final  order  of 
the  Judge  wherein  a  temporary  injunction 
may  be  granted  or  dissolved  In  the  suit 
Baumberger  v.  Allen  (Tex.)  107  S.  W.  526; 
Walsteln  v.  Nicholson  (Tex.  Civ.  App.)  105 
S.  W.  207. 

The  appeal  is  ordered  dismissed. 


ROSS-ARMSTRONG  CO.  v.  SHAW. 

(Court  of  Civil  Appeals  of  Texas.    June  3,  1905. 
On  Rehearing,  July  1,  1905.) 

1.  Sau:s  (i  38*)  — False  Refbesentations— 

MATEKIAI.ITr. 

Where  the  seller  of  a  piano  represented  to 
the  pnrchaser  that  the  piano  had  a  mandolin 
attachment,  and  the  parchaser  was  thereby  in- 
duced to  make  the  purchase  believing  that  he 
was  purchasing  a  better  piano  than  he  did  par- 
cliase,  the  representation  was  material. 

[EM.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  I  38.*] 

2.  Sales  (f  38*)  —  False  Refbeseittations  — 
Knowledge  of  Falsity. 

Where  the  seller  by  making  false  represen- 
tations as  to  a  material  matter  effects  a  sale,  it 


is  Immaterial  that  he  may  have  been  ignorant 
of  the  fact  that  it  was  false. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  66;  Dec.  Dig.  138.*] 

On  Rehearing. 

3.  Sales  (I  38*)  —  False  Refesbkhxahohb- 

Pbudence  of  Pubchabeb. 

A  false  representation  by  tlie  seller  to  tl» 
parchaser  of  a  piano  that  it  had  a  mandolin  at- 
tachment was  of  such  a  nature  as  wonld  likelj 
have  deceived  a  person  of  ordinary  prudence  and 
business  sense. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  K  74,  75;  Dec  Dig.  i  38.*] 

Appeal  from  Tarrant  CJounty  Court. 

Action  by  the  Ross-Armstrong  Company 
against  J.  A.  Shaw.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Baskln,  Dodge  &  Beskln  and  W.  Stover, 
for  am)ellant    Martin  &  Smith,  for  api>ellce. 

STEPHENS,  J.  The  evidence  tended  to 
prove,  and  warranted  a  finding,  that  appel- 
lant represented  to  the  appellee  and  bis  wife 
that  the  piano  sold  appellee  bad  a  mandolin 
attachment,  and  that  appellee  relied  on  this 
representation,  and  was  thereby  induced  to 
make  the  purchase,  and  that  be  was  there- 
by Induced  to  believe  that  he  was  pnrcliasing 
a  better  piano  than  he  did  purchase,  which 
representation  was  therefore  material.  The 
evidence  also  warranted  a  finding  that  the 
representation  was  false,  and  it  matters 
not  that  appellant  may  have  been  Ignorant  of 
the  fact  that  It  was  false.  He  who  affirms 
that  to  be  true  which  be  does  not  know  to 
be  true  is  responsible  tor  the  consequences  In 
law,  if  not  in  morals.    Judgment  affirmed. 

On  Rehearing. 

The  Michigan  cases  cited  in  motion  do 
hold  that  it  is  not  sufficient  that  the  person 
defrauded  deemed  the  false  representattoo 
material,  and  was  in  fact  induced  to  act  on 
them,  but  it  is  held  also,  in  Hall  v.  Johnson. 
41  Mich.  286,  2  N.  W.  66,  that  they  wonld 
be  material  if.  In  addition  to  deceiving,  th^ 
be  such  as  a  person  of  ordinary  prudence 
would  likely  be  deceived  by.  In  this  Instance 
we  hold,  not  only  that  appellee  and  his  wife 
were  deceived,  but  also  that  a  person  of  or- 
dinary prudence  and  business  sense  situated 
as  he  and  his  wife  were  wonld  probably  have 
been  influenced  as  they  were.  The  otlier 
cases  cited  are  not  applicable,  the  represoita- 
tlons  being  promissory,  and  not  as  to  existing 
facts. 


TEXAS  LAND  ft  IRRIGATION  OO.  t.  SAN- 
DERS et  al. 

(Court  of  Civil  Appeals  of  Texas.     Oct.    15. 
190a) 

1.  OotJBTB  (J   169*)  —  JUBISDIOTIOR  —  AjCOCift 

in  contSdvebst. 

In  an  action  in  the  county  court  to  recover 
one-fifth  of  a  certain  crop  alleged  by  plaintif 
to  be  worth  $960,  a  mandatory  injunctioo  wa« 
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STCuted  leqnlring  defendants  to  deliver  to  plain- 
tiff the  property  claimed.  After  delivery  to 
plaintiff  defendants  filed  a  plea  in  abatement, 
alleging  tliat  ttie  amount  in  controversy  was 
more  than  $1,000  and  beyond  tlie  jnrisdiction 
of  the  courL  and  on  trial  tlie  court  sustained 
the  plea  and  rendered  judgment  for  $1,218.75, 
the  value  of  tlie  property.  Held,  that  the  judg- 
ment was  authorized,  though  the  amount  exceed- 
ed the  court's  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dea 
I>ig.  {  1C9.*] 

2.   AfFEAI,   and  'BBBOB   (I   733*)— ASSIONKENT 
OF  EbBOB— SlTFFICIENOT. 

An  assignment  tliat  the  court  erred  in  over- 
ruling plaintiff's  motion  to  set  aside  the  judg- 
ment, for  the  reason  tliat  the  judgment  was 
against  the  law  and  the  evidence,  and  the  motion 
referred  to  was  made  on  the  grounds  that  "the 
judgment  of  the  court  is  against  the  law  and  the 
evidence,"  is  too  general  to  require  consideration. 
[Ed.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent.  Dig.  S  3025;  Dec.  Dig.  J  733.»] 

Appeal  from  Austin  County  Court;  C.  O. 
Krueger,  Judge. 

Action  by  tbe  Texas  Land  &  Irrigation 
Company  against  H.  M.  Sanders  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

A.  Cbesley,  C.  R.  Johnson,  and  W.  A.  Mat- 
tbael,  for  appellant  Brown,  Carotbers  & 
Brown,  for  appellees. 

McMEANS,  J.  Tbe  Texas  Land  &  Irriga- 
tion Company,  appellant,  brought  tills  suit 
against  H.  M.  Sanders,  L.  M.  Sanders,  and 
J.  W.  Sanders,  appellees,  to  recover  one-fifth 
>f  the  rice  raised  by  appellees  during  the 
^-ear  1905,  under  a  contract  wherein  appel- 
lant contracted  to  furnish  water  to  Irrigate 
:be  crop,  and  appellees  jointly  agreed  to  pay 
:o  It  therefor  one-fifth  of  all  tbe  rice  raised 
}y  them.  Appellant  alleged  the  value  of  the 
>ne-flfth  to  be  $960.  Upon  an  allegation  that 
ippellees  had  repudiated  the  contract  and 
ts  right  to  one-fifth  of  the  crop  and  were 
}reparlng  and  threatening  to  sell  the  entire 
;rop,  which  appellant  alleged  they  would  do 
inless  restrained,  appellant  sought  and  ob- 
nined  from  the  county  judge  of  Austin  coun- 
7  -what  is  termed  in  its  brief  "a  mandatory 
njtmctlon,"  which  required  appellees  to  de- 
Iver  to  appellant  one-fifth  of  the  rice  raised 
>7  each  of  them  during  said  year.  Appellees 
lied  and  presented  their  motion  to  dissolve 
he  injunction,  which,  on  hearing,  was  re- 
used. In  compliance  with  the  order  of  the 
udge  each  delivered  to  appellant  one-fifth 
it  bis  rice  crop,  amounting  to  325  saclcs,  of 
rblch  184  sacks  were  delivered  by  H.  M. 
Sanders,  106  by  L.  M.  Sanders,  and  85  sacks 
•y  J.  W.  Sanders.  The  value  of  the  rice  so 
lellvered  was  fixed  by  appellant's  own  wit- 
lesses  at  $3.25  per  sack,  and  this  valuation 
ras  accepted  by  the  court  as  correct.  The 
alue  of  the  rice  thus  delivered  was  in  ex- 
ess  of  $1,000.  Thereafter  appellees  filed  a 
>Iea  In  abatement,  alleging  that  tbe  amount 
a  controversy  was  beyond  the  jurisdiction 
t  the  county  court,  and  that  the  value  of  the 


rice  stated  In  the  petition  to  be  $960  was 
fraudulently  alleged  in  order  to  confer  jurls- 
dlctlcm  on  that  court.  When  tbe  case  was  call- 
ed for  trial,  all  the  parties  appeared,  and  the 
court  having  heard  evidence  upon  the  plea  In 
abatement,  sustained  tbe  plea  and  dismissed 
the  suit  of  appellant,  and  In  the  same  order, 
and  evidently  for  the  purpose  of  placing  the 
parties  in  statu  quo  (the  rice  having  been 
sold  by  appellant  in  the  meantime),  rendered 
judgment  against  appellant  and  in  favor  of 
each  of  the  appellees  for  the  value  of  the 
rice  each  had  delivered  to  appellant  under 
the  order  of  the  court;  the  aggregate  of  the 
amounts  being  $1,218.75.  By  an  appropriate 
assignment  of  error  appellant  questions  tbe 
right  of  the  county  court  to  render  judgment 
against  It,  because  the  evidence  offered  In 
support  of  the  plea  in  abatement  showed 
that  the  value  of  the  rice  It  had  received 
and  sold  was  in  the  aggregate  In  an  amount 
beyond  the  jurisdiction  of  the  coimty  court, 
and  the  judgment  against  appellant  In  favor 
of  appellees,  being  In  the  aggregate  for  more 
than  $1,000,  was  beyond  the  Jurisdiction 
of  said  court  to  render.  On  the  other  hand, 
the  appellees  contend  that,  while  the  county 
court  correctly  refused  to  entertain  appel- 
lant's suit,  and  there  was  no  error  in  dis- 
missing it,  having  unlawfully  taken  the  rice 
from  appellees,  the  court  had  power  to  order 
restitution  and  thereby  place  the  parties  In 
statu  quo,  notwithstanding  the  value  of  tbe 
rice  was  of  such  an  amount  as  to  deprive  the 
court  of  jurisdiction  to  hear  and  determine 
tbe  controversy,  and  that  inasmuch  as  ap- 
pellant had  sold,  and  could  not  therefore  re- 
turn tbe  specific  rice  received  by  it,  the  court 
correctly  rendered  judgment  against  appel- 
lant for  its  value.  On  this  state  of  facts  we 
certified  to  our  Supreme  Court  the  following 
questions:  "(1)  Did  the  court  have  jurisdic- 
tion to  render  the  judgment  against  appel- 
lant? (2)  Was  the  Judgment  properly  ren- 
dered against  appellant  under  the  facts  stat- 
ed?" 

Our  Supreme  Court  has  answered  both 
questions  in  tbe  affirmative,  and,  in  accord- 
ance with  the  opinion  of  that  court,  we  hold 
that  the  Judgment  was  correctly  rendered 
against  appellant  and  In  favor  of  each  of  the 
appellees  for  the  value  of  the  rice  delivered 
by  him  in  obedience  to  the  order  of  the  coun- 
ty court  Appellant  has  presented  several 
other  assignments  of  error  seeking  a  rever- 
sal of  the  judgment,  none  of  which  is  pre- 
sented according  to  the  rules  or  in  a  way  to 
require  our  consideration.  For  instance,  the 
first  assignment  is  that  the  court  erred  in 
overruling  plaintifTs  motion  to  set  aside  the 
judgment  rendered,  for  the  reason  that  the 
Judgment  was  against  the  law  and  tbe  evi- 
dence as  set  out  in  section  1  of  said  motion. 
Section  1  of  the  motion  is  that  "the  judg- 
ment of  the  court  Is  against  the  law  and  the 
evidence."    Under  repeated  decisions  of  our 
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appellate  courts  the  assignment  Is  too  gen- 
eral to  require  consideration.  Some  of  the 
asslgnmenta,  not  propositions  In  tbemselres, 
are  submitted  as  propositions,  while  others 
are  not  followed  by  statements  as  required 
by  the  rules,  and  still  others,  relating  to  en- 
tirely different  subjects,  are  grouped,  and 
propositions  subjoined  which  are  not  ger- 
mane to  the  group. 

There  being  no  reversible  error  pointed 
out,  and  none  apparent  on  the  record,  the 
Judgment  of  the  court  below  Is  affirmed. 

Affirmed. 


SANDERS  et  al.  ▼.  CAULEY  et  al. 

(Court   of  Clyll   Appeals   of   Texas.     Nov.   7, 
%08.) 

1.  BQurrr  (I  65*)— Pbincipijk  of  BQunr— 
Aid  to  WBONGDOiNa  —  Glean  Hards  or 
Complainant. 

A  court  of  equity  never  aids  in  the  commis- 
sion of  a  wrong,  nor  in  protecting  or  preserving 
an  unjust  advantage  wrongfully  obtained. 

[Ed.  Note.— For  other  cases,  see  ESqulty,  Cent 
Dig.  Si  1^-187;  Dec.  Dig.  J-ffi5.»] 

2.  E}QuiTT  (f  65*)— Equitable  PtonciPLEs— 
Clean  Hands. 

Under  the  principle  that  he  who  seelcs  eq- 
uity must  come  with  clean  hands,  equity  will 
not  aid  a  complainant,  if  his  claim  grows  out  of 
or  depends  on,  or  is  inseparably  connected  with, 
his  own  prior  fraud  or  misconduct,  but  will  leave 
him  to  his  remedies  and  defenses  at  law. 

[Ed.  Note.— For  otlier  cases,  see  Equity,  Cent. 
Dig.  ii  185-187 ;  Dec.  Dig.  {  65.*] 

8.  Dedication  (S  48*)— Lands  Dedicated  to 

Public  Use— ilFFECr. 

Where  a  landowner  for  more  than  25  years 
before  his  death  knew  and  acquiesced  in  the  use 
of  a  tract  of  land  and  a  house  tliereon  for  pub- 
lic school  purposes,  and  repeatedly  offered  to 
convey  the  title  to  the  school  trustees,  com- 
plainants, with  Icnowledge  of  and  acquiescence 
m  such  use,  had  no  right,  though  with  the  con- 
sent of  the  trustees  of  the  school  district,  or  the 
original  owner's  lieirs,  to  remove  the  bouse  from 
such  tract  and  place  it  on  land  held  by  them, 
though  in  trust  for  school  purposes,  notwith- 
standing the  property  had  also  been  used  for 
religious  and  cemetery  purposes. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  S  114;  Dec.  Dig.  |  48.*] 

4.  Schools  and  School  Distbicts  (8  69*)— 
ScifoOL  Pbopeett— Appkopbiation. 

Where  property  on  which  a  school  building 
was  located  had  been  dedicated  to  school  pur- 
poses for  the  benefit  of  all  the  patrons  of  the 
school  district,  the  participation  by  two  of  the 
trustees  of  the  district  in  the  removal  of  the 
building  to  another  tract  constituted  a  legal 
fraud,  a  i>erversion  of  their  trust,  and  a  prac- 
tical confiscation  of  the  schoolhouse. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  174;  Dec.  Dig.  { 
68.*] 

5.  Equity  (J  65*)— Equitable  Principles— 
Clean  Hands. 

Where  complainants  had  illegally  removed  a 
school  building  from  a  tract  dedicated  to  the 
public  for  school  purposes,  they  could  not  main- 
tain a  suit  for  injunction  to  restrain  defendants 
from  removing  the  schoolhouse  from  the  place 
complainants   bad   located  it. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  Sf  185-187 ;  Dec.  Dig.  8  Co.*] 


Appeal  from  District  Court,  Johnson  Coun- 
ty; O.  L.  Lockett,  Judge. 

Suit  by  Dud  Sanders  and  othen  against 
Jim  Cauley  and  others.  Judgment  for  de- 
fendants, and  complainants  appeal.  Af- 
firmed. 

Davis  &  Davis,  for  appellants.  Poindex- 
ter  &  Padelford  and  J.  M.  Moore,  for  ap- 
pellees. 

TALBOT,  J.  This  suit  was  instttnted  by 
appellants  to  enjoin  appellees  from  remov- 
ing a  house  from  land  alleged  to  l>e  owned 
by  appellants.  A  temporary  writ  of  injunc- 
tion was  g^ranted,  and  upon  motion  of  ap- 
pellees was,  on  the  12th  day  of  September, 
1008,  dissolved.  From  this  Judgment  appel- 
lants have  appealed. 

The  grounds  of  the  motion  are:  (1)  That 
"the  bill  or  petition  is  void  of  equity,  and 
shows  no  ground  for  the  relief  soaght,  for 
the  reasons  appearing  in  defendants'  an- 
swer, herewith  filed  and  here  referred  to 
and  made  a  part  Iiereor*;  (2)  that  "all  the 
material  allegations  contained  in  plaintiffs' 
petition  are  denied  and  traversed  by  defend- 
ants in  their  sworn  answer,  herewith  filed 
and  made  a  part  hereof."  In  support  of 
and  against  the  motion  to  dissolve,  in  ad- 
dition to  the  sworn  pleadings,  numerous  af- 
fidavits were  filed  by  the  respective  parties, 
and  from  these  affidavits  and  pleadings  the 
following  facts  may  be  adduced:  About 
30  years  prior  to  the  institution  of  this  suit 
O.  P.  Arnold  gave  and  dedicated  five  acres 
of  land,  situated  In  the  Hopewell  public 
school  community  or  district  in  Johnson 
county,  Tex.,  to  be  used  for  school,  rellg;ioas. 
and  cemetery  purposes.  No  deed  was  ever 
made  conveying  said  land,  but  shortly  after 
Arnold  donated  the  land  for  said  purposes 
the  resident  citizens  of  said  community,  by 
voluntary  contributions  and  subscription, 
erected  thereon  a  house  24x18  feet,  which 
was  thereafter  used  for  school  purposes,  and 
sometimes  church  purposes,  until  some  time 
during  the  year  1907.  For  25  years  or  more 
before  the  institution  of  this  suit  the  said 
house  was  used  for  school  purposes,  and 
controlled  by  the  trustees  of  the  said  Hope- 
well public  school  district,  and  was  known 
and  recognized  during  that  time  as  public 
school  property  of  said  district  For  said 
number  of  years  the  said  O.  P.  Arnold,  who 
died  before  this  suit  was  brought,  set  up 
no  claim  to  said  property,  but  acqulescvd 
in  the  use  being  made  of  it,  and  reco^nixed 
it  at  all  times  as  public  school  property, 
and  repeatedly  offered  to  couvey  It  to  the 
school  trustees,  as  such  property.  If  they 
would  prepare  and  present  to  him  a  deed 
to  that  effect  During  the  year  1907  the 
boundaries  of  the  said  puUic  school  dis- 
trict were  extended,  and  the  school  patrons 
of  said  district  thereafter  met  in  a  mass 
meeting,  and  by  a  majority  vote  agre^  to 
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move  said  acboolbome  off  the  said  school 
and  cemetery  lot  donated  by  O.  P.  Arnold 
to  a  more  desirable  point  to  tbem  In  said 
BCbooI  district,   the   plaintiffs   voting   with 
the  minority   to   keep  said  boase  on  said 
school  and  cemetery  lot.     It  is  alleged  by 
appellees,  and  proof  In  sapport  thereof  by 
affidavits  was  Introduced  by  them,  to  the 
effect  tbat,  by  the  action  thns  taken  at  the 
mass  meeting  of  the  patrons  a  controversy 
arose  about  the  moving  of  said  schoolhouse, 
and  that  by  common  consent  it  was  agreed 
that  said  house  should  remain  where  it  was 
during  the  year  1907,  and  nntil  new  school 
tmstees  were  elected;    that  thereafter  the 
plaintiffs,  appellants  in  this  court,  or  a  por- 
tion of  them,  of  their  own  motion,  and  in 
violation  of  the  agreement  that  said  school- 
bouse  should  remain  on  the  school  and  ceme- 
tery tract  of  land,  moved  said  house  across  the 
line  of  said  five  acres  and  onto  the  small 
piece  of  land  described  In  plaintiffs'  petition, 
containing  only  about  one-fourth  of  an  acre. 
It  is  alleged   by   plaintiffs,   in   a   supple- 
naental  petition,  and  evidence,  by  affidavits  in 
support  thereof,  was  offered,  that  the  bouse  In 
question   and   the  five   acres   of   land   upon 
which  it  was  originally  built  was  not  built 
for  and  dedicated  to  public  school  purposes, 
and  was  not  turned  over  to  the  trustees  of 
said  public  school  district  to  be  controlled 
by  them;   but  that  said  land  was  dedicated 
to  cemetery  purposes,  and  that  the  house 
in  question  was  built,  by  public  donations 
and   subscriptions,  to  be  used  for  holding 
religious   services   In,   and   burial   services, 
and  to  teach  public  or  private  school  in,  as 
the  conomunity  might  desire.    It  is  conceded 
by  plaintiffs  In  their  said  pleading,  and  in 
argument,   however,    that   said    house   had 
been  used  for  school  purposes  by  the  school 
district,  as  well  as  for  the  other  purposes 
mentioned,  since  it  was  built,  about  25  years, 
and    that,   notwithstanding   the   trustees   of 
said  district  did  not  have  the  exclusive  con- 
trol  of  said  house,  yet  they  did  have  the 
right  to  have  the  public  school  of  said  dis- 
trict taught  therein.    Plaintiffs  do  not  deny, 
>ut    admit,    as    we    understand,    that    they 
removed  said  house  from  the  flve-acre  tract 
>f  land,  and  placed  it  on  the  land  now  clalm- 
>d   by  them;    but  they  alleged,  and  offered 
evidence  in  support  of  such  allegations,  that 
hey  had  not  agreed  that  the  house  should  re- 
nain  on  said  flve-acre  tract;    that  they  ob- 
alned    the  consent  of  two  of  the  trustees 
>t  said  school  district,  and  the  consent  of 
bree  of  the  six  surviving  children  of  the 
aid  O.  P.  Arnold,  to  move  said  house.    The 
nstriunent  by  which  the  plaintiffs  acquired 
be  one-fourth  acre  of  land  upon  which  they 
laced  the  schoolhouse  was  attached  to  and 
3ade  a  part  of  their  petition.    This  instru- 
lent .  conveyed  said  tract  of  land  to  plaln- 
Iffs     Sanders    and    Teeters    in    trust    for 
lelr  use  and  the  use  of  the  trustees  of  the 
[opewell  school  district  and  a  minority  of 

118  S.W.-36 


the  patrons  of  the  school,  and  provided 
that  "said  property,  land  and  all  improve- 
ments placed  thereon  shall  be  used,  main- 
tained and  perpetuated  as  a  schoolhouse 
and  for  such  public  gatherings  of  the  com- 
munity and  others,  as  said  beneficiaries  shall 
provide  for,  and  for  public  worship  of  God 
and  for  conducting  of  funeral  services,  all 
these  to  be  conducted  at  said  place  only,  it 
being  hereby  expressly  agreed  by  and  be- 
tween the  grantor  herein,  said  trustees  and 
their  successors,  and  the  above-named  bene- 
ficiaries of  this  trust,  that  any  house  or 
improvements  placed  by  said  beneficiaries 
on  said  land  is  their  own  property  and  up- 
on the  unanimous  vote  of  all  of  said  bene- 
ficiaries for  such  removal,  may  be  removed 
therefrom  at  any  time  upon  and  to  said 
flve-acre  cemetery  lot,  but  to  no  other  place, 
and  by  authority  of  no  other  persons." 

Appellants  contend  that,  by  their  act  in 
moving  the  house  onto  the  land  deeded  to 
them  by  Shellhorse  and  wife,  the  same  be- 
came a  fixture,  a  part  of  their  land,  and 
that  they  may  justly  invoke  the  aid  of  a 
court  of  equity  to  restrain  appellees  from 
Invading  their  premises  and  retaking  said 
house.  It  is  well  said  in  argument  by  coun- 
sel for  appellees  that  a  court  of  equity  never 
aids  in  the  commission  of  a  wrong,  nor 
will  it  lend  its  aid  in  the  protection  or  pres- 
ervation of  an  unjust  advantage  wrong- 
fully obtained.  It  is  a  fundamental  prin- 
ciple of  equity  jurisprudence  that  "he  who 
comes  into  a  court  of  equity  must  come  with 
clean  hands."  Mr.  Pomeroy  says:  "What- 
ever may  be  the  strictly  accurate  theory 
concerning  the  nature  of  equitable  interfer- 
ence, the  principle  was  established  from  the 
earliest  days  that,  while  the  Court  of  Chan- 
cery could  interpose  and  compel  a  defendant 
to  comply  with  the  dictates  of  conscience 
and  good  faith  with  regard  to  matters  out- 
side of  the  strict  rules  of  the  law,  or  even 
in  contradiction  to  those  rules,  while  it 
could  act  upon  the  conscience  of  a  defendant, 
and  force  him  to  do  right  and  justice,  it 
would  never  thus  interfere  on  behalf  of  a 
plaintiff  whose  own  conduct,  In  connection 
with  the  same  matter  or  transaction,  had  been 
unconscientious  or  unjust,  or  marked  by  a 
want  of  good  faith,  or  had  violated  any 
of  the  principles  of  equity  and  righteous 
dealing  which  It  is  the  purpose  of  the  jur- 
isdiction to  sustain."  Pomeroy,  Eq.  Jur. 
(3d  Ed.)  {  398.  The  principle  does  not,  of 
course,  apply  to  every  unconscientious,  in- 
equitable, or  wrongful  act  on  the  part  of 
the  plolntiff.  It  will  be  confined  In  its  opera- 
tion to  misconduct  connected  with  the  mat- 
ter In  litigation,  "so  that  it  has  in  some 
measure  affected  the  equitable  relations  sub- 
sisting between  the  parties  and  arising  out 
of  the  transaction."  Pom.  Eq.  Jur.  (3d 
Ed.)  {  399.  Many  illustrations  of  the  prin- 
ciple are  given  in  the  books,  one  of  the  most 
familiar  being  cases   where   the  plaintiff's 
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claim  1b  affected  by  his  own  fraud.  So 
that  It  1b  said  that,  whatever  be  the  nature 
of  the  plalntlS'B  claim  and  of  the  relief 
which  he  Beeks,  if  his  claim  grows  out  of,  or 
depends  upon,  or  is  inseparably  connected 
with,  his  own  prior  fraud,  a  court  of  equity 
will  in  general  deny  him  any  relief,  and 
will  leave  him  to  whatever  remedies  and 
defenses  at  law  he  may  have.  Pom.  Eq. 
Jur.  (3d  Ed.)  {  401,  and  cases  cited  In  note. 
In  Buch  cases  a  court  of  equity  will  refuse 
all  affirmative  relief. 

But  it  is  not  alone  fraud  wblch  will  pre- 
vent a  litigant  from  obtaining  relief  in  a 
court  of  equity.  "Any  really  unconscientious 
conduct,  connected  with  the  controversy  to 
which  be  Is  a  party,  will  repel  him  from  the 
forum  whose  very  foundation  is  good  con- 
science." Pom.  Eq.  Jur.  (3d  Ed.)  I  404. 
We  tbinli  the  conduct  of  appellees  In  remov- 
ing the  house  onto  their  land,  in  the  man- 
ner and  under  the  circumstaDces  shown  by 
the  undisputed  evidence,  brings  them  within 
the  operation  of  the  equitable  principles  an- 
nounced, and  that  the  writ  of  injunction  was 
properly  dissolved.  The  house  and  the  five- 
acre  tract  of  land  upon  wblch  it  originally 
stood  had  become  dedicated  to  the  uses  to 
which  it  was  being  put  before  its  removal. 
The  uncontradicted  facts  show  that  O.  P. 
Arnold,  for  abput  25  years  or  more  before 
his  death,  not  only  knew  and  acquiesced  in 
the  use  of  said  land  and  house  for  public 
school  purposes,  but  proffered  more  than 
once,  to  make  title  thereto  to  the  school  trus- 
tees for  such  purposes.  Such  knowledge  and 
acquiescence  is  also  shown  by  appellants' 
pleadings,  and  the  fact  that  said  property 
may  have  been  used  also  for  religious  and 
cemetery  purposes  does  not,  in  our  opinion, 
materially  affect  the  question  of  its  dedica- 
tion to  school  purposes,  and  neither  the  con- 
sent of  the  trustees  of  the  school  district, 
nor  of  O.  P.  Arnold's  children  Justified  the 
removal  of  the  house  and  the  placing  of  it 
upon  land  held  by  appellants  (even  though 
it  be  in  trust  for  school  purposes),  under  a 
conveyance  or  Instrument  which,  by  its  ex- 
press terms,  provides  that  it  may  be  used  for 
purposes  other  than  those  to  which  It  was 
dedicated  by  O.  P.  Arnold,  and  that  any 
house  or  improvements  placed  on  said  land 
by  the  beneflclarleB  named  therein  is  their 
own  property,  and  should  only  be  removed 
from  said  land  by  the  authority  of  said 
beneflclaries.  As  has  been  seen,  the  instru- 
ment by  which  the  one-fourth  acre  of  land 
upon  which  the  schoolhouse  was  placed  by 
plaintiffs,  and  from  which  they  seek  to  re- 
strain its  removal,  provides  that  said  land 
is  conveyed  to  the  beneficiaries  named,  among 
Whom  are  the  two  trustees  of  the  Hopewell 
public  school  district  who  consented  to  the 
removal  of  the  schoolhouse  off  the  five-acre 
tract,  "and  In  trust  that  said  property  land 
and  all  improvements  placed  thereon  shall 
be  used  *  *  *  as  a  schoolhonse  and  for  such 
public  gatherings  of  the  community  and  oth- 


ers, as  said  beneficiaries  shall  proTlde  for, 
and  for  public  worship,  etc.,  all  these  to  t« 
conducted  at  said  place  only.  It  being  fur- 
ther expressly  stipulated  that  any  boose  or 
improvements  placed  by  said  beneficiaries  oo 
said  land  is  their  own  property  and  shall  be 
removed  therefrom  only  by  the  onanlmoos 
vote  of  all  of  said  beneficiaries,  and  thes 
only  to  and  upon  said  five-acre  cemetery  lot 
adjoining,  and  by  authority  of  no  other  per- 
sons." 

The  sanction  of  the  two  school  tmstecs 
of  the  Hopewell  public  school  district  of  tlu> 
unwarranted  appropriation  of  property  whlcb 
had  been  dedicated  to  school  purposes  for  the 
benefit  of  all  the  patrons  of  the  school  of 
said  district  could  give  no  validity  to  the 
unlawful  and  wrongful  act;  and  the  partici- 
pation in  such  act,  on  the  part  of  said  trus- 
tees, was  a  violation  of  duty,  and  in  legal 
effect  a  perversion  of  the  trust  which  had 
been  committed  to  them  as  school  tmstees. 
and  constituted  such  a  legal  fraud,  in  re- 
lation to  the  subject-matter  of  this  litiga- 
tion, as  will  prevent  them  from  entering  a 
court  of  equity  for  the  relief  sought.  By 
their  wrongful  conduct  they  have  practical- 
ly confiscated  the  house,  which  they  now  call 
on  a  court  of  equity  to  assist  them  in  hold- 
ing. They  have  sought  to  wrest  the  control 
of  said  house  from  the  trustees  of  the  school 
district,  and  confer  it  up(m  the  beneficiaries 
named  in  their  deed,  who  are  a  part,  if  not 
all,  of  the  minority  patrons  of  the  Hopewe.! 
school,  and  who  opposed  a  majority  of  such 
patrons  in  their  desire  to  locate  said  house 
at  a  point  in  the  school  district  'n-hich.  at 
least,  appeared  to  them  to  be  more  conven- 
ient and  accessible  for  all.  They  have,  by 
placing  said  house  upon  the  one-fourth  aci« 
tract  of  land,  attempted  to  make  It  a  part 
of  said  land,  and  thereby,  and  by  the  writ- 
ten agreement  contained  in  the  deed  from 
Sbellhorse,  converted  said  house  and  endeav- 
ored to  make  it  their  own.  The  trustees 
who  became  parties  to  this  transaction  and 
unlawful  removal  of  said  house  from  tbe 
five-acre  tract  tiave  thereby  abandoned  said 
last-named  tract  for  school  purposes,  and  as- 
sisted in  placing  it  probably  within  the  pow- 
er of  Arnold's  heirs,  two  of  whom,  it  seems, 
are  beneficiaries  in  said  deed,  to  not  only 
secure  the  land  by  reversion,  but  also,  if 
it  should  please  the  other  benefidaxies  ic 
said  deed  to  act  with  them,  by  moving  Mid 
house  back  on  the  abandoned  five-acre  tract, 
to  acquire  the  title  to  and  possession  of  said 
house.  Clearly  it  cannot  be  said  that  ander 
these  circumstances  the  plaintiffs  came  inx-> 
court  in  the  prosecution  of  this  suit  "witb 
clean  hands,"  and  hence  we  think  they  are 
In  no  position  to  Invoke  in  a  court  of  equity 
the  relief  asked. 

This  effectually  disposes  of  the  appeal,  anJ 
other  questions,  discussed  in  the  briefs  actl 
arguments  of  counsel  need  not  be  noticed. 

The  judgment  of  the  court  below  Is  af- 
firmed. 
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ORANGE  LUMBER  CO.  ▼.  THOMPSON. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  15, 1906. 

On  Rehearing,  Nov.  23,  1908.) 

1.  NAVIGABLK  WATtBS  (I  26*)— OBSTBUCJTIOWa 

—INJUBIES— Action— Instbuctions. 

In  an  action  for  damages  from  obstructions 
placed  in  traters  alleged  to  be  navigable,  an  in- 
struction that  "such  waters  as  are  navigable 
in  fact  are  navigable  waters"  is  not  mislead- 
ing, although  so  indefinite  as  to  be  of  little 
service  to  the  jury  in  determining  whether  wa- 
ters are  navigable. 

[Ed.   Note.— For   other  cases,   see   Navigable 
Waters,  Cent  Dig.  |  163 ;  Dec.  Dig.  i  26.«] 

2.  Navigable  Watebs  (g  26*)- Remedies  fob 
Obstbdcttion — "Navioabi,e  Stbeam." 

In  an  action  for  damages  for  placing  ob- 
structions in  a  bayou  and  river  alleged  by  plain- 
tiff to  be  navigable,  thus  preventing  him  from 
floating  logs  placed  therein  to  market,  an  in- 
struction to  find  for  plaintiff,  if  the  jury  believ- 
ed from  the  evidence  that  he  bad  placed  logs 
in  the  bayou  and  river,  and  further  believed 
that  said  bayou  and  river  "were  navigable  for 
the  purpose  of  floating  said  logs  to  market,"  is 
inaccurate,  as  such  waters  might  have  been 
navigable  at  the  time  that  plaintiff  wished  to 
market  his  logs  and  not  navigable  at  other  times, 
and  the  stream  to  be  navigable  must  be  capable 
of  use  by  the  public,  either  at  all  times  during 
the  year,  or  for  times  long  enough  to  make 
them  useful  to  the  public  as  a  means  of  trans- 
portation. 

WEd.   Note.— For   other  cases,   see   Navigable 
aters.  Cent.  Dig.  f  163 ;  Dec.  Dig.  f  26  ;* 
For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4675-4684;  vol.  8,  p.  7728.] 

8.  Tbiai,  (I  194*)— iKBTBDcnoNS— Weight  of 

Evidence. 

An  instruction,  in  an  action  to  recover  dam- 
ages for  the  obstruction  of  navigable  waters, 
thereby  preventing  plaintiff  from  floating  his 
logs  to  market,  directing  the  jury  to  find  for 
plaintiff,  if  they  believed  from  the  preponderance 
of  the  evidence  that  defendant  unreasonably 
detained  plaintiff's  logs  by  reason  of  wrongfully 
obstructing  their  passage  "along  said  navigable 
■waters,"  is  Incorrect  as  being  on  the  weight  of 
the  evidence ;  the  question  of  the  navigability  of 
those  waters   being  controverted. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent. 
rWg.  U  439-466 ;  Dec.  Dig.  g  194.*] 

4.  Tbial  (5  191*)— Instbuctions  to  Jdby— 
Statutory  Pkovisiorb. 

Sayles'  Ann.  Civ.  St.  1897,  art.  1317,  pro- 
hibiting a  trial  judge  from  commenting  on  the 
■weight  of  the  evidence  in  his  charge  to  the  jury, 
is  mandatory,  and  an  assumption  in  the  charge 
that  a  controverted  fact  has  been  established 
one  way  or  another  is  a  violation  of  the  statute. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  420;  Dec.  Dig.  g  191.*] 

5.  Navigable  Watebs  (g  26*)— Reuedies  fob 
Obstbuctions. 

In  an  action  for  obstructing  navigable  wa- 
ters, thereby  preventing  plaintiff  from  floating 
bis  logs  to  market,  plaintiff  alleged  in  his  com- 
plaint that,  because  of  defendant's  wrongful  ob- 
struction, it  was  necessary  for  him,  in  order  to 
save  his  logs  and  get  them  to  market,  to  camp 
near  the  same  and  spend  his  entire  time  between 
two  specified  dates,  and  he  testified  that,  because 
of  the  obstruction  complained  of,  it  became  nec- 
e.ssary  for  him  to  stay  near  and  watch  his  logs, 
and  that  the  customary  wages  for  such  services 
w^as  $3  per  day,  and  that  his  time,  while  engaged 
in  caring  for  nis  logs  while  they  were  detained, 
was  reasonably  worth  $3  per  day.     Held,  that 


an  instruction  that  plaintSCTs  damage  might  be 
measured  by  the  reasonable  value  of  his  time 
while  be  was  necessarily  engaged  in  caring  for 
the  logs  was  correct. 

WEd.    Note.— For   other  cases,    see   Navigable 
aters.  Cent  Dig.  gg  162,  163;  Dec.  Dig.  g  26.*] 

6.  Navigable  Watebs  (g  19*)— Remedies  fob 
Obstbuctionb. 

One  who  is  rigbtfully  using  navigable  wa- 
ters is  not  liable  for  damages  resulting  from 
their  necessary  obstruction  by  such  use. 

W'EA.    Note. — For   other   cases,   see   Navigable 
aters.  Cent  Dig.  g  66;  Dec  Dig.  g  19.*] 

T.  Appeal  and  Ebbob  (g  216*)— Objections 
in  Loweb  Court— Instbuctions. 

An  instruction  which  is  defective  because 
omitting  an  important  modification  will  not  be 
considered  on  appeal,  where  no  instructions  sup- 
plying the  omissiod  were  requested. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  629;  Dec.  Dig.  g  216.*] 

On  Rehearing. 

8.  Navigable  Watebs  (g  26<)— Remedies  fob 
Obstbuction. 

In  an  action  for  obstructing  navigable  wa- 
ters, thereby  preventing  plaintiff  from  floating 
his  logs  to  market,  the  petition  alleged  that  de- 
fendant constructed  and  maintained  a  boom  in 
snch  a  manner  that  its  logs  completely  blocked 
Tiger  bayou  and  Old  river  for  a  distance  from 
their  nwuths,  and  at  the  trial  plaintiff  testified 
that  he  was  prevented  from  floating  his  logs  out 
of  the  Tiger  bayou  and  into  the  Sabine  river  by 
an  obstruction  across  tiie  mputh  of  said  bayou, 
and  that  defendant  put  in  timber  in  Old  river, 
and  kept  plaintiff  from  reaching  Sabine  river. 
The  court,  in  submitting  the  case  to  the  jury, 
instructed  them  to  find  for  plaintiff  on  certain 
conditions,  if  they  believed  that  plaintiff  placed 
logs  in  Tiger  bayou,  or  Old  river,  and  that  de- 
fendant, by  placing  obstructions  in  said  waters, 
or  across  the  same,  prevented  plaintiff  from 
transporting  his  logs  to  market.  Held  that  the 
question  whether  Tiger  ba^ou  and  Old  river 
were  navigable  was  a  material  issue. 

WEd.   Note.— For   other   cases,   see   Navigable 
aters,  Cent  Dig.  g  163;  Dec.  Dig.  g  26.*] 

9.  Natioablb  Watebs  (g  21*)— Obstbuctions. 

A  lumber  company  has  no  right,  by_  con- 
structing booms  across  the  mouth  of  a  navigable 
stream,  or  at  other  places  in  navigable  waters, 
for  any  length  of  time  to  prevent  their  free  use 
by  others  for  the  purpose  of  floating  logs. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  g  123 ;  Dec.  Dig.  g  21.»J 

10.  Navigable   Watebs  (g  26*)  —  Remedies 
FOR  Obstbuction. 

If  a  lumber  company  used  navigable  waters 
to  store  lops  instead  of  to  transport  them,  it 
would  be  liable,  to  one  who  desires  to  use  the 
waters  to  transport  logs,  for  such  damages  as 
reasonably  should  have  been  contemplated  by  the 
lumber  company  as  likely  to  result,  from  so  stor- 
ing its  logs,  to  the  person  who  desires  to  use  the 
waters  to  transport  his  logs. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  g  1G2;  Dec  Dig.  g  26.*] 

Appeal  from  Orange  County  Court;  W.  J. 
Wingate,  Judge. 

Action  by  John  Thompson  against  the 
Orange  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Adams  &  Huggims,  for  appellant  Hol- 
land &  Holland,  for  appellee. 


-•For  other 
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WILLSON,  C.  J.  Alleging  that  Sabine  riv- 
er and  its  tributaries  Tiger  bayou  and  Old 
river  were  navigable,  and  that,  because  of 
obstructions  -wrongfully  placed  and  main- 
tained therein  by  appellant,  be  had  been  un- 
able, from  April  2&th  to  October  1,  1905,  to 
float  to  market  certain  cypress  logs  he  had 
prior  to  said  April  29th  placed  In  said  bayou 
and  Old  river  for  that  purpose,  whereby  he 
had  lost  certain  of  the  logs,  and  time  In 
caring  for  same,  and  incurred  extra  expense 
In  marketing  those  of  the  logs  not  lost,  ap- 
pellee sought  by  his  suit  to  recover  of  ap- 
pellant as  damages  $430  as  the  value  of  the 
logs  lost,  $450  as  the  value  of  his  time  lost, 
and  |20  as  the  aggregate  of  expenses  Incur- 
red by  bim  over  and  above  those  he  other- 
wise would  have  Incurred  In  marketing  the 
logs  saved.  From  a  judgment  in  his  favor 
for  the  stun  of  $788,  rendered  in  accordance 
with  the  verdict  of  a  Jury,  this  appeal  Is 
prosecuted. 

The  evidence  established  without  contro- 
versy that  appellant  had  constructed,  and 
during  the  time  alleged  had  maintained,  In 
the  Sabine  river  a  boom  extending  across  the 
mouth  of  Tiger  bayou  and  Old  river,  and 
had  so  caught  and  stored  logs  thereto,  and 
In  the  mouths  of  said  bayou  and  Old  river, 
as  to  prevent  appellee  from  floating  his  logs, 
from  points  where  he  had  placed  same  in 
said  bayou  and  Old  river  above  their  mouths. 
Into  the  Sabine  river  and  on  to  the  market 
at  Orange.  Whether  the  bayou  and  Old  river 
were-  navigable  or  not  within  the  meaning  of 
the  law,  BO  as  to  entitle  appellee  to  use  same 
for  the  purpose  of  transporting  his  logs  to 
market,  was  a  controverted  issue  in  the  case. 
In  his  general  charge  the  court  advised  'the 
jury  that  "such  waters  as  are  navigable  in 
fact  are-  navigable  waters,"  and  instructed 
them,  on  other  conditions  specified  in  the 
charge,  to  find  for  appellee  if  they  believed 
from  the  evidence  that  he  had  placed  logs 
in  the  bayou  and  Old  river,  and  further  be- 
lieved that  said  bayou  and  Old  river  "were 
navigable  for  the  purpose  of  floating  said 
logs  to  market."  "The  term  'navigable  body 
of  water,' "  says  Mr.  Farnham,  "includes 
all  waters  which,  for  a  period  long  enough 
to  be  of  commercial  value,  are  of  sufficient 
capacity  to  float  water  craft  for  the  pur- 
pose of  commerce,  or  to  float  to  market  the 
products  of  the  country  through  which  the 
water  extends,  so  as  to  be  useful  to  the  popu- 
lation along  Its  banks."  1  Water  and  Water 
Rights,  g  23.  "The  capability  of  use  by  the 
public  for  the  purpose  of  transportation  and 
commerce,"  says  another  writer,  "rather  than 
the  extent  and  manner  of  that  used,  affords 
the  true  criterion  of  the  navigability  of  wa- 
ters. If  they  are  capable  in  their  natural 
state  of  being  used  for  the  purpose  of  com- 
merce, no  matter  in  what  mode  of  commerce 
they  may  be  conducted,  they  are  navigable 
In  fact  and  become  in  law  public  highwaya" 
21  A.  &  E.  Ency.  Law  (2d  Ed.)  428.  Measur- 
ed by  these  definitions,  we  do  not  think  it 


properly  can  be  said  that  the  one  given  by 
the  court  was  misleading ;  though,  as  a  guide 
to  the  jury  in  determining  whether  the  bayoo 
and  Old  river  were  navigable  or  not,  It  p»- 
haps  was  useless,  because  a  "deflnltlon  wbirb 
did  not  define  anything."  When  it  Is  said 
that  "such  waters  as  are  navigable  in  fact 
are  navigable  waters,"  the  question  remains: 
What  waterd  does  tlie  law  recognize  as  mv- 
Igable  In  fact?  We  are  not  so  sure  that  ap- 
pellant's contention  as  to  the  other  language 
quoted  from  the  court's  charge  Is  not  moi- 
torious.  The  bayou  and  Old  river  at  the  time 
in  question  may  have  been  capable  of  float- 
ing appellee's  logs  to  market,  and  yet  not 
have  been  navigable  water  .within  the  mean- 
ing of  the  law.  The  jury  should  have  been 
required  to  find,  not  that  at  that  particular 
time  alone  the  streams  were  capable  of  float- 
ing appellee's  particular  logs,  bat  that  at 
that  and  other  times  they  were  capable  U 
floating  any  person's  logs.  In  their  natural 
state  the  streams  must,  to  have  been  nari- 
gable,  liave  heean  capable  of  use  by  the  pub- 
lic, either  at  all  times,  or  periodically  dur 
Ing  the  year  for  times  long  enougli  to  make 
them  susceptible  of  beneflclal  use  to  the  pub- 
lic as  a  means  of  transportation.  Whether 
the  vice  pointed  out  In  the  charge  was  re- 
moved by  the  further  instruction,  givoi  the 
jury  at  the  request  of  the  appellant,  that  to 
be  navigable  the  bayon  and  Old  river  most 
have  been  "so  far  floatable  to  their  natural 
capacity  as  to  be  of  public  use  In  the  trans- 
portation of  property"  need  not  be  determin- 
ed, as  the  judgment  will  be  reversed  on  otb- 
er  grounds  hereafter  to  be  stated,  and  as  oa 
another  trial  the  jury  doubtless  will  be  more 
carefully  Instructed  as  to  what  to  law  con- 
stitutes a  "navigable  stream." 

After  instructing  the  jury  on  condltlcnia 
specified  to  find  for  appellee  as  damages  a 
sum  equal  to  the  market  value  of  the  logs 
lost,  the  court  further  instructed  than  as 
follows:  "If  you  believe  from  a  preponder- 
ance of  the  evidence  that  the  defendant  nn- 
reasonably  detained  the  logs  of  plaintiff,  hy 
reason  of  wrongfully  obstructing  their  pas- 
sage along  said  navigable  waters,  and  that  it 
was  necessary  for  plaintiff  to  care  for  and 
watch  said  logs,  and  he  did  so  care  for  a»l 
watch  same,  then  you  will  flnd  for  plain- 
tiff such  additional  sum  as  his  time  was 
reasonably  worth  during  all  of  the  time  be 
was  compelled  to  and  did  care  for  said  prop- 
erty." The  contention  made  that  the  por- 
tion of  the  charge  quoted,  in  the  use  of  the 
language  "along  said  navigable  waters,"  was 
on  the  weight  of  the  evidence  must  be  sus- 
tained. Whether  Tiger  bayou  and  Old  river 
were  navigable  or  not  were  sharply  con- 
troverted facts  on  the  trial  of  the  case.  The 
charge  assumed  that  they  were  navigable. 
The  statute  prohibiting  a  trial  Judge  from 
commenting  on  the  weight  of  the  evidoace  in 
his  charge  to  the  jury  (Say lea'  Ann.  Civ.  St 
1897,  art  1317)  Is  mandatory.  An  assump- 
tion to  the  charge  that  a  controverted  fact 
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las  been  established  to  be  one  way  or  anoth- 
iT  is  a  violation  of  the  statute,  as  Is  any 
:iitlmatlon  from  the  Judge  as  to  the  weight 
which  should  be  given  by  the  Jury  to  the 
ivldeuce  on  any  controverted  issue  material 
m  a  determination  of  the  case.  Overall  v. 
A-rmstrong  (Tez.  Civ.  App.),  25  S.  W.  440; 
Ry.  Co.  V.  WUliams,  17  Tex.  Civ.  App.  675, 
10  S.  W.  161;  Ry.  Co.  v.  Smith  (Tex.  Civ. 
^pp.)  63  S.  W.  1066.  In  the  third  and  fourth 
paragraphs  of  the  court's  Instructions  to  the 
lury  like  language  was  used,  rendering  those 
portions  of  the  charge  subject  to  the  crltlclam 
3iade  of  the  portion  quoted  above. 

The  paragraph  quoted  above  from  the 
court's  charge  Is  further  objected  to  on  the 
STOund  (1)  that  It  states  an  Incorrect  mea- 
sure to  determine  appellee's  damages,  appel- 
lant contending  the  reasonable  and  actual 
expense  incurred  In  caring  for  the  logs  while 
they  were  wrongfully  detained,  and  not  the 
reasonable  value  of  appellee's  time  lost  In 
taring  for  them,  was  the  correct  measiire; 
and  (2)  that  a  recovery  should  have  been 
limited  to  the  expense  incurred,  not  for  the 
entire  time  that  the  logs  were  detained,  but 
only  for  the  time  they  were  detained  with 
reference  to  appellant's  equal  right  to  make 
use  of  the  streams.  In  his  petition  appellee 
alleged  that,  because  of  appellant's  wrongful 
obstruction  of  the  stream.  It  was  necessary 
for  him,  in  an  effort  to  save  his  logs  and  get 
them  to  market,  to  camp  near  same  and 
spend  his  entire  time  from  April  29th  to  Oc- 
tober 1,  1905.  Appellee  testified  that,  be- 
cause of  the  obstructions  complained  of,  it 
became  necessary  Yor  him  to  stay  near  and 
watch  his  logs,  that  the  customary  wages  for 
such  service  was  $3  per  day,  and  that  his 
time,  while  engaged  in  caring  for  his  logs 
while  they  were  detained,  was  reasonably 
worth  $3  per  day.  In  this  attitude  of  the 
pleading  and  evidence,  we  are  not  prepared 
to  say  that  the  court  erred  in  authorizing  the 
jury  to  measure  appellee's  damage,  in  the 
particular  in  question,  by  the  reasonable 
value  of  his  time  while  he  was  necessarily 
engaged  In  caring  for  the  logs.  If  It  was 
necessary  for  appellee  to  remain  near  and 
devote  his  time  to  caring  for  the  logs,  then 
It  seems, to  us  that  the  value  of  his  time 
should  be  held  to  be  a  part  of  the  "reason- 
able and  actual  expenses  Incurred  in  caring 
for  the  logs,"  which  appellant  contends 
should  be  the  measure  of  his  damages.  .If 
It  should  be  so  included.  It  was  not  error 
for  the  court  in  effect,  to  so  Instruct  the 
Jury.  As  to  the  other  objection  specified,  we 
think  it  is  not  without  merit  If  the  streams 
were  navigable,  appellant  had  the  right, 
equal  to  appellee's,  to  reasonably  and  for  a 
reasonable  time  use  them;  and,  while  it  so 
used  them,  it  would  not  be  liable  to  appellee 
because  he  thereby  was  prevented  from  us- 
ing them.  On  another  trial  the  court  should 
properly  instruct  the  Jury  as  to  the  relative 
rights  of  the  parties  to  the  use  of  the  water, 
if  navigable,  and  should  not  authorize  the 


Jury  to  recover  for  any  expense  Incurred  by 
appellee  in  caring  for  his  logs  while  appel- 
lant was  rightfully  using  the  streams.  1 
Famham  on  Water  and  Water  Rights,  {{ 
27,  84c;   A.  4  E.  Ency.  Law  (2d  Ed.)  441. 

Appellant  complains  of  the  portion  of  the 
court's  charge  Instructing  the  Jury,  on  condi- 
tions specified,  to  "find  for  the  plaintiff  the 
market  value"  of  the  logs  lost.  The  conten- 
tion Is  that  the  Instruction  should  have  been 
to  find  the  market  value  of  the  logs  lost, 
"at  the  time  and  place  they  were  lost"  An 
instruction  supplying  the  omission  from  the 
court's  charge  was  not  requested,  and  for 
this  reason  appellant  should  not  be  heard  to 
complain  thereof.  For  a  like  reason  there 
is  no  merit  in  appellant's  complaint  that  the 
court  failed  to  instruct  the  Jury  as  to  ap- 
pellee's duty.  If  he  could  have  done  so  at  a 
moderate  expense,  to  protect  himself  from 
injurious  consequences  of  appellant's  wrong- 
ful acts. 

We  have  considered  the  assignments  of  er- 
ror complaining  of  other  matters  shown  by 
the  record,  and,  being  of  the  opinion  that 
they  are  without  merit,  overrule  them. 

The  Judgment  of  the  trial  court  will  be  re- 
versed and  the  cause  will  be  remanded  for 
a  new  trial. 

On  Rehearing. 

Appellee  insists  It  was  wholly  immaterial 
whether  Tiger  bayou  and  Old  river  were 
navigable  or  not — that  his  suit  as  made  by 
his  pleadings,  the  evidence,  and  the  charge 
of  the  court,  was  for  damages  for  obstructing 
Sabine  river,  and  not  for  obstructing  said 
bayou  and  Old  river.  The  allegations  of  his 
petition,  80  far  as  pertinent  to  bis  conten- 
tion, were  as  follows:  "That  therefore,  to 
wit,  on  or  about  the  29th  day  of  April,'  1905, 
plaintiff  owned  and  had  in  his  possession  65 
sticks  of  cypress  timber,  which  he  had  there- 
tofore cut  down  and  topped  and  placed  in 
Tiger  bayou  and  Old  river,  both  of  which  are 
navigable  streams.  In  Orange  county,  Tex., 
for.  the  purpose  of  floating  the  same  down 
and  upon  the  waters  of  Sabine  river,  a  nav- 
igable stream,  to  Orange,  bis  only  market. 
That  on  or  about  said  date,  and  for  a  long 
time  thereafter,  defendant  constructed  and 
maintained  a  boom,  and  kept  the  same  con- 
stantly filled  with  floating  timber  and  logs 
in  and  across  the  mouths  of  said  Old  river 
and  Tiger  bayou  and  extending  a  distance 
of  some  three  miles  up  and  down  the  Sabloe 
river  above  and  below  the  mouths  of  said 
Tiger  bayou  and  Old  river  in  such  a  manner 
that  said  Orange  Lumber  Company's  logs 
completely  blocked  Tiger  bayou  and  Old  river 
for  a  distance  up  from  their  mouths,  and 
kept  the  Sabine  river  blocked  and  filled  with 
logs  for  the  distance  between  the  west  bank 
of  said  Sabine  river  and  said  boom,  and  al- 
though often  requested  by  plaintiff  to  open 
same,  or  to  allow  said  plaintiff  to  open  same, 
refused  to  do  so,  or  to  allow  plaintiff  to  do 
so,   and  prevented  plaintiff  from  reaching. 
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and  abut  plaintiff  off  from  bis  only  market 
for,  his  said  cypress  timber."  Appellee  tes- 
tified: "I  placed  36  sticks  In  Old  river  and  28 
sticks  In  Tiger  bayon.  There  was  no  ob- 
structions in  either  Tiger  bayon  or  Old  river 
when  I  placed  my  timber  in  there.  •  ♦  • 
The  timber  I  placed  In  Tiger  bayou  I  floated 
down  to  its  mouth  where  It  empties  into  the 
Sabine  river,  and  foond  a  'sheer'  or  'skin' 
across  Its  mouth,  which  prevented  me  from 
getting  my  logs  Into  the  Sabine  river.  De- 
fendant had  their  logs  in  the  Sabine  river 
In  a  boom  which  took  up  about  one-half  of 
the  width  of  the  Sabine  river.  It  was  some 
300  or  400  feet  to  tbe  outside  of  the  boom, 
and  all  the  Intervening  space  was  filled  with 
defendant's  logs.  In  order  to  market,  I 
would  have  been  obliged  to  open  the  sheer 
or  skin,  pass  through  all  those  logs,  and 
then  through  the  boom  in  the  middle  of  the 
Sabine  river.  •  *  •  I  often  told  Mr. 
Hunt,  who  had  charge  of  the  boom  for  the 
Orange  Lumber  Company,  that  if  he  didn't 
let  me  ont  with  my  timber  that  I  would  cut 
the  sheer,  but  he  would  not  let  me  out 
*  *  *  Etefendant  maintained  a  boom  across 
the  mouth  of  Old  river.  I  could  not  pass 
the  boom  with  my  timber.  They  also  be- 
gan putting  in  timber  in  Old  river,  and  It 
keep  me  from  reaching  the  Sabine  river."* 
The  court  instructed  the  jury:  "If  you  find 
from  the  evidence  In  this  case  that  the  plain- 
tiff, John  Thompson,  placed  any  cypress  logs 
or  timber  in  Tiger  bayou  or  Old  river,  trib- 
utaries of  the  Sabine  river,  and  that  such 
waters  were  navigable  for  the  purpose  of 
floating  said' logs  to  market,  and  defendant, 
by  placing  booms  or  other  obstructions  In 
said  waters  or  across  the  same,  or  in  the 
Sabine  river  or  across  the  same,  prevented 
tbe  said  plaintiff  from  bringing  his  said  logs 
to  market  for  an  unreasonable  length  of 
time,  under  all  the  circumstances  introduced 
In  evidence  before  you,  and  you  further  find 
that,  becai^se  of  such  obstructions  and  delay, 
the  plaintiff  lost  any  of  the  logs,  then  yon 
will  find  for  the  plaintiff  the  reasonable 
market  value  of  all  the  logs  so  lost.  If  any." 
It  will  be  observed  that  in  his  petition  ap- 
pellee alleged  that  appellant  constructed  and 
maintained  a  boom  "in  such  a  manner  that 
said  Orange  Lumber  Company's  logs  com- 
pletely blocked  Tiger  bayou  and  Old  river 
for  a  distance  up  from  their  mouths."  It  will 
also  be  observed  that  appellee  testified  that 
he  was  prevented  from  floating  his  logs  out 
of  Tiger  bayou  and  into  the  Sabine  river  by 
a  "sheer"  or  "skin"  across  the  mouth  of  said 
bayou,  and  that  appellant  "began  putting 
in  timber  in  Old  river  and  it  kept  me  from 
reaching  the  Sabine  river."  And  when  It 
is  further  observed  that  the  court  in  sub- 
mitting the  case  to  the  Jury,  instructed  them 
to  find  for  appellee  on  certain  other  condi- 
tions named,  if  they  believed  from  tbe  evi- 
dence that  the  plaintiff  placed  cypress  logs 
in  Tiger  bayou  or  Old  river,  and  that  de- 
fendant, "by  placing  booms  or  other  obstruc- 


tions in  said  waters  or  across  the  same," 
prevented  appellee  from  transporting  his  said 
logs  to  market,  we  think  it  will  be  apparent 
that  we  did  not  misconceive  appellee's  case, 
and  on  an  Immaterial  issue  reverse  the  Judg- 
ment of  tbe  lower  court. 

In  support  of  his  contention  appellee  ar- 
gues that  his  cause  of  action  would  hare 
appeared  to  be  as  perfect,  if.  Instead  of  al- 
leging that  be  had  placed  his  logs  In  the 
bayou  and  Old  river,  navigable  streams,  be 
bad  alleged  that  he  had  placed  them  on  a 
chute  extending  from  the  land  into  the 
Sabine,  or  had  alleged  them  to  be  In  a 
swamp.  In  fact  he  argues  it  was  "wholly 
immaterial  where  his  timber  was."  But  we 
think  It  was  material.  Before  be  would  be 
entitled  to  recover  damages  on  tbe  ground 
that  appellant  had  so  obstructed  the  Sabine 
as  to  prevent  him  from  using  its  waters  to 
transport  his  logs  to  market,  it  would  have 
to  appear  that  but  for  such  obstruction  his 
logs  could  have  been  so  tran^wrted  to  mar- 
ket If  other  obstacles  were  In  the  way. 
which  would  have  to  be  removed  before  the 
logs  could  be  got  to  and  floated  in  the  Sabine, 
until  those  obstacles  had  been  removed  he 
would  have  no  ground  on  which  to  complain 
of  an  obstruction  In  the  Sabine.  If  bis  logs 
were  in  a  position  where  they  could  not  be 
floated  In  the  Sabine,  even  if  it  were  free 
of  obstructions,  certainly  he  would  have  no 
right  to  complain  of  obstructions  in  It  If. 
in  the  case  suggested  by  him  as  lUastrating 
his  argument  his  logs  had  been  on  tbe  hill- 
side near  tbe  Sabine,  It  would  t>e  no  concern 
of  his  that  its  waters  were  so  obstructed  as 
to  prevent  the  floating  of  logs  therein.  If  on 
account  of  a  wall  or  other  obstruction  on 
the  hillside  between  his  logs  and  the  Sabine, 
tbey  could  not  have  been  gotten  to  and  Into 
its  waters.  So,  U  his  logs  were  In  Tiger 
bayou  or  Old  river,  and,  on  account  of  ob- 
structions existing  in  those  streams,  could 
not  be  got  to  the  Sabine,  be  would  have  no 
right  to  complain  because  of  obstructions  in 
the  Sabine,  which,  had  he  been  able  to  get 
his  logs  into  its  waters,  would  have  prevented 
him  from  floating  them  to  market 

In  the  opinion  disposing  of  the  appeal  we 
made  this  statement:  "If  the  streams  were 
navigable,  appellant  had  a  right  equal  to 
appellee's  to  reasonably  and  for  a  reasonable 
time  use  them;  and,  while  it  so  used  them, 
it  would  not  be  liable  to  appellee  because  he 
thereby  was  prevented  from  using  them.  On 
another  trial  the  court  should  properly  in- 
struct the  Jury  as  to  the  relative  rights  of 
the  parties  to  the  use  of  the  waters,  if  nav- 
igable, and  should  not  authorize  tbe  plain- 
tiff to  recover  for  any  expense  Incurred  by 
him  in  caring  for  his  logs  while  appellant 
was  rightfully  using  the  streams."  That 
there  may  be  no  misat^rehenslon  as  to  what 
was  meant  by  the  language  quoted,  we  state 
that  we  are  of  the  opinion  that  If  the  bay- 
ou and  Old  river  were  navigable,  appellant 
would   not   have  a   right,   by   constructiiit: 
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''sheers"  or  "skins"  or  booms  across  them 
it  their  mouths,  or  at  other  places,  for  any 
length  of  time,  to  prevent  their  free  use  by 
appellee  for  the  purpose  of  floating  his  logs. 
And  we  also  are  of  the  opinion  that,  If  ap- 
pellant, without  constructing  such  obstruc- 
tions. Instead  of  using  the  waters  of  the 
:>ayou  and  Old  river  for  the  purpose  and  the 
Incidents  thereto  of  transporting  Its  logs, 
used  them  for  the  purpose  of  storing  them, 
[t  would  be  liable  to  appellee  for  such  dam- 
ages as  reasonably  should  have  been  contem- 
plated by  api>ellant  as  lllcely  to  result  to 
ippellee  while  he  was  prevented  by  such 
storing  of  its  logs  from  floating  his  own  to 
Jie  Sabine. 
The  motion  for  a  rehearing  is  overruled. 


THOMASON  et  al.  v.  BERWICK. 

(Court  of  Civil  Appeals  of  Texas.     Oct.  30, 
1908.) 

1.  Tbespass  to  Tby  Title  (ff  38*)— Equita- 
ble    INTEBEST  —  BOWA     FiDE     PUBCHASEB — 

Burden  of  Proof. 

Tliat  one  asserting  a  prior  equitable  inter- 
est against  a  purchaser  of  the  lezal  title  may 
pievail,  he  must  show  that  the  holder  of  the  le- 
;al  title  Is  not  a  purchaser  for  value,  or  that 
le  purchased  with  notice  of  the  prior  equity. 

[Ed.  Note. — ^Eor  other  cases,  see  Trespass  to 
rry  TiUe,  Dec.  Dig.  f  38.*] 

2.  Vendor   akd   Purchaser   (f   238*)— Bona 
Fide  Purchaser— Prior  Equities— Teemi- 

MATION. 

If  a  subsequent  purchaser  with  notice  ac- 
|uire8  title  from  a  former  purchaser,  who  bought 
:or  value  and  without  notice,  the' subsequent 
purchaser  succeeds  to  all  the  rights  of  his  gran- 
:or. 

[EM.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S|  580,  581 ;   Dec.  Dig.  | 

Appeal  from  District  Court,  Liberty  Coun- 
:y ;    L.  B.  Hightower,  Judge. 

Trespass  to  try  title  by  Tom  Berwick 
igainst  Mrs.  J.  A.  Thomason,  Jr.,  and  others. 
Fudgment  for  plaintiff,  and  defendants  ap- 
)eal.     Reversed  and  remanded. 

Stephens  &  Pickett  and  Q.  H.  Pendar- 
rls,  for  appellants.  C.  N.  Smith  and  H.  E. 
Marshall,  for  appellee. 

PLEASANTS,  C.  J.  This  Is  an  action  of 
respass  to  try  title,  brought  by  appellee 
Igainst  appellants,  the  widow  and  heirs  at 
aw  of  J.  A.  Thomason,  Jr.,  deceased,  to  re- 
cover land  situated  in  Liberty  county.  Mrs. 
iulla  A.  Thomason  answered  for  herself  and 
IS  guardian  of  the  minor  defendants  J.  A. 
fhomason  and  James  H.  Thomason,  by  plea 
>f  not  guilty  and  pleas  of  limitation.  The 
nlnors  Laura  and  Cordelia  Thomason  an- 
swered by  their  respective  guardians,  the 
Houston  Land  &  Trust  Company  and  R.  M. 
$:ilgore.  Each  of  these  defendants  pleaded 
lot  guilty,  and  the  Houston  Land  &  Trust 
"ompany  also  pleaded  limitation.    The  trial 


In  the  court  below  without  a  Jury  resulted 
in  a  Judgment  in  favor  of  the  plaintiff  for 
the  land  in  controversy. 

The  record  shows  that  the  land  was  con- 
veyed to  H.  Berwick  by  J.  S.  Blasdel  on 
August  27,  1885.  On  June  8,  1887,  H.  Ber- 
wick and  wife,  Ida  Berwick,  conveyed  it  to 
W.  E.  Stetson,  and  thereafter  It  was  con- 
veyed by  said  Stetson  to  George  F.  Allen, 
by  Allen  to  W.  B.  Brlttaln,  by  Brlttaln  to  C. 
H.  Simmons,  and  on  May  8,  1893,  Simmons 
and  wife  conveyed  it  to  appellant,  Mrs.  Julia 
A.  Thomason,  who  was  then  the  wife  of 
J.  A.  Thomason,  Jr.,  now  deceased,  under 
whom  the  other  appellants  claim.  The  ap- 
pellee, Tom  Berwick,  Is  the  son  of  Mary  Ber- 
wick, deceased,  who  was  the  wife  of  H. 
Berwick  at  the  time  the  land  was  conveyed 
to  him  by  J.  S.  Blasdel,  as  before  stated,  on 
the  27th  day  of  August,  1885.  Mary  Ber- 
wick died  in  January,  1886,  and  H.  Berwick 
thereafter  married  Ida  McShane,  who  Joined 
him  in  the  execution  of  the  deed  conveying 
the  land  to  W.  B.  Stetson  on  June  8,  1887. 
The  evidence  sustains  the  finding  of  the 
trial  court  that  the  land  was  paid  for  with 
the  separate  funds  of  Mary  Berwick.  The 
appellee,  Tom  Berwick,  is  the  sole  heir  of 
said  Mary.  The  evidence  also  sustains .  the 
finding  that,  while  the  land  was  conveyed 
by  Simmons  and  wife  to  Mrs.  Julia  A.  Thom- 
ason, It  was  in  fact  purchased  and  paid  for 
by  her  husband,  J.  A.  Thomason,  Jr.,  and 
that  at  the  time  he  purchased  he  knew  that 
it  was  the  separate  property  of  appellee's 
mother,  Mary  Berwick,  and  that  the  plain- 
tiff, as  the  heir  of  said  Mary  Berwick,  was 
claiming  the  land.  There  Is  no  evidence  that 
any  one  of  the  purchasers  under  H.  Berwick 
and  wife,  prior  to  the  said  J.  A.  Thomason, 
Jr.,  had  any  knowledge  of  the  fact  that  H. 
Berwick  had  a  former  wife,  or  knew  any 
facts  which  would  put  them  upon  notice  of 
appellee's  claim  to  the  land.  Upon  this 
state  of  the  evidence  the  trial  court  erred 
In  rendering  Judgment  for  the  plaintiff.  It 
is  a  well-settled  rule  of  decision  in  this 
state  that,  in  order  for  one  asserting  a  prior 
equitable  title  against  the  purchaser  of  the 
legal  title  to  prevail,  it  devolves  upon  him 
to  show  that  the  holder  of  the  legal  title 
is  not  a  purchaser  for  value,  or  that  he  pur- 
chased with  notice  of  the  prior  equitable 
claim.  Johnson  v.  Newman,  43  Tex.  642; 
Edwards  v.  Brown,  68  Tex.  329,  4  S.  W.  380, 
6  S.  W.  87;  French  v.  Strumberg,  52  Tex. 
92;  Baldwin  v.  Root,  90  Tex.  552,  40  S. 
W.  3;  Fordtran  v.  Perry  (Tex.  Civ.  App.) 
60  8.  W.  1000. 

It  is  equally  well  settled  that,  if  a  subse- 
quent purchaser  with  notice  acquires  title 
from  a  former  purchaser,  who  bought  for 
value  and  without  notice,  such  subsequent 
purchaser  succeeds  to  all  the  rights  of  his 
grantor.  When  land  once  becomes  freed 
from  equities  by  a  bona  fide  purchase  by  one 
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having  no  notice  of  the  equities,  snch  pur- 
chaser obtains  a  complete  Jus  dlsponendl, 
and  any  one  who  takes  title  from  htm  takes 
It  free  from  said  prior  equities,  notwith- 
standing he  may  have  notice  thereof  at 
the  time  he  buys.  Orace  v.  Wade,  45  Tex. 
522;  L^wls  v.  Johnson,  68  Tex.  450,  4  S. 
W.  644.  We  think  It  logically  follows  from 
these  decisions  that  the  burden  upon  one  as- 
serting an  equitable  claim  against  the  pur- 
chaser of  a  legal  title,  who  has  not  pur- 
chased directly  from  the  bolder  of  the  legal 
title  against  whom  the  equity  arose,  is  not 
discharged  by  merely  showing  that  the  last 
purchaser  had  notice  of  the  equity,  but  the 
proof  must  go  further  and  show  that  the  land 
was  not  free  from  such  equity  in  the  hands 
of  any  of  the  intermediate  vendors  of  said 
purchaser.  This  is  the  holding  In  the  follow- 
ing cases:  Peterson  v.  McCauley  (Tex.  Civ. 
App.)  25  S.  W.  826;  Burleson  v.  Alvls,  28 
Tex.  Civ.  App.  51,  66  S.  W.  235. 

The  record  presents  no  other  error  that  Is 
likely  to  occur  upon  another  trial,  and  It 
Is  unnecessaiy  to  discuss  any  of  the  other 
questions  presented. 

For  the  error  Indicated,  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded. 

Beversed  and  remanded. 


SMITH  V.  SIMPSON  BANK  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Oct.  28, 
1008.     Rehearing  Denied  Nov.  25,  1908.) 

1.  AovEBSE   Possession    ({   13*)— Title  Ac- 
quired. 

Defendant  is  entitled  to  160  acres  of  land, 
embracing  the  improvements  by  adverse  posses- 
sion, on  showing  that  his  grantor's  predecessor 
having  a  tax  title  to  a  survey  gave  grantor  160 
acres,  inclndine  a  house,  etc.,  and  35  or  40  acres 
of  inclosed  and  cultivated  land,  and  that  gran- 
tor went  into  possession  occupying  the  improve- 
ments with  his  family  and  cultivating  the  land 
continuously  for  13  years,  at  the  end  of  which 
he  sold  and  delivered  possession  to  defendant, 
who  occupied  the  land  until  this  suit  therefor. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  {  65;   Dec  Dig.  }  13.*] 

2.  Adtebse  Possession  (8  100*)— Extent. 

Though  one  is  entitled  to  a  particular  tract 
of  land  by  adverse  possession,  where  his  actual 
occupancy  for  the  statutory  period  has  been  by 
incloeure  or  other  actual  uses  or  by  a  public 
daim  to  the  particular  boundaries,  defendant  in 
trespass  to  try  title,  who  claims  160  acres 
through  actual  occupancy  of  a  ^art  thereof,  can- 
not claim  160  acres  to  particular  boundaries 
shown  by  the  cutting  of  timber  by  his  prede- 
cessor less  than  10  years  before  the  suit  was 
brought,  though  he  is  entitled  to  have  160  acres 
set  aside  to  him,  including  the  improvements. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  g  547;    Dec.  Dig.  (  100.*] 

Appeal  from  District  Court,  Sabine  Coun- 
ty;  W.  B.  Powell,  Judge. 

Trespass  to  try  title  by  the  Simpson  Bank 
and  others  against  T.  R.  Smith  and  another. 


BYom  the  Judgment,  defendant  T.  B.  Staiith 
appeals.     Reversed  and  remanded. 

John  Hamman,  John  B.  Warren,  Tom  C 
Davis,  and  Hamilton  &  Minton,  for  appel- 
lant   Goodrich  &  Synnott,  for  appellees. 

JAMES,  0.  J.  This  action  of  tre^iaas  to 
try  title  was  by  the  Simpson  Bank  and  oth- 
ers against  Henry  Smith  and  T.  R.  Smith; 
the  Judgment  being  In  favor  of  Henry  Smith 
for  a  tract  claimed  by  him,  but  against  T.  B. 
Smith  for  the  tract  claimed  by  him.  The  ap- 
peal Is  by  T.  B.  Smith ;  he  having  set  up  title 
by  limitations  to  160  acres  of  the  land  eoed 
for,  describing  a  certain  tract  of  that  size 
by  metes  and  bounds. 

The  court  Instmcted  the  Jury  to  return 
a  verdict  against  him,  and  be  clainM  herr 
that  the  evidence  at  least  entitled  him  to  a 
submission  of  his  plea  to  the  Jury,  and  hi 
fact  is  such  as  to  entitle  him  to  a  Judgment 
in  this  court  for  the  160  acres  as  describ- 
ed In  his  plea.  The  evidence  Is  to  this  ef- 
fect: That  about  1886  W.  T.  PnlUam,  wbo 
had  a  tax  title  to  the  Henry  Canfield  sur- 
vey, gave  his  son-in-law.  Love,  160  acres 
of  the  tract,  including  his  dwelling  house, 
etc.,  and  35  or  40  acres  of  fenced  and  cul- 
tivated land.  Love  went  into  possession, 
occupying  the  improvements  with  bis  family, 
and  cultivated  the  land  from  1887  contin- 
uously until  he  sold  and  turned  over  tbe 
place  to  defendant  T.  R.  Smith  early  In  190a 
Then  Smith  moved  there  and  occupied  It  nn- 
til  this  sqlt  was  brought  In  August,  1903. 
Both  Love  and  Smith  at  all  times  daimed 
160  acres,  and  this  claim  was  open  and  na- 
derstood  in  the  neighborhood.  There  can  be 
no  question  from  the  evidence  that  there 
bad  been  such  character  of  occupation  bj 
Love  and  Smith  consecutively,  and  for  sncb 
length  of  time,  as,  under  the  10-year  sut- 
ute,  entitled  this  defendant  to  160  acres  of 
land  embracing  the  Improvements.  Ilie  on- 
ly question  which  arises  is  whether  or  not 
the  evidence  is  such  as  to  authorize  the  ad- 
judication to  Smith  of  the  160  acres  of  tbe 
survey  as  be  described  It  in  hU  answer. 

It  is  contended  that  the  limits  of  the  16i> 
acre  parcel  were  Indicated  on  the  groond 
by  the  timber  which  Love  had  cat  and  aoU 
from  the  land  for  staves ;  this  b^ng  claimed 
to  be  an  act  which  visibly  defined  the  ex- 
tent and  shape  of  his  claim.  But  we  find 
that  the  testimony  shows  that  Love  bad  not 
been  cutting  this  timber  until  from  about 
three  years  l)efore  he  sold  to  Vove.  Con- 
sequently this  means  of  proclaiming  the 
lines  to  which  Love  was  claiming  had  not 
subsisted  for  10  years.  This  cutting  of  tim- 
ber In  this  maimer,  and  a  survey  of  tbe 
land  by  Love  when  he  sold  to  Smith  In  19O0I, 
which  survey  was  as  the  160  acres  are  d^ 
scribed  in  the  answer,  the  pointing  out  b.v 
Love  at  that  time  of  the  same  as  the  bousd- 


*For  oUi«r 


■e*  wme  toslo  aad  mcUob  NUMBSR  In  Dec.  &  Am.  Die*.  U07  to  date,  *  Reportor  IndaiM 


Digitized  by 


Google 


TezJ 


SAN  ANTONIO  TEAOTION  CO..  v.  LBVY80N. 


669 


arles  of  his  claim,  are  substantially  all  there 
Is  to  establlsb  those  lines  as  the  boimdary 
of  the  160  acres. 

The  law,  as  we  understand  It,  entitled  the 
defendant  to  the  ground  actually  occupied, 
by  improTements,  etc.,  and  enough  more  to 
make  160  acres.    If  his  actual  occupancy  is 
of  160  acres  by  Inclosure  or  other  actual 
uses,  or  If  merely  by  a  public  and  notorious 
assertion  of  dalm  to  certain  boundaries  con- 
stituting 160  acres,  the  decisions  entitle  him 
to  claim  the  particular  160  acres.     Giddlngs 
T.  Fischer,  97  Tex.  188,  77  8.  W.  209;    Da- 
vis T.  Receivers  of  Houston  Oil  Co.  (Tex. 
Clr.  App.)  Ill  S.  W.  219,  and  cases  cited. 
But  here  there  was  nothing  Indicating  an 
a.sse^lon  of  claim  to  the  160  acres  set  up, 
except  what  is  above  stated,  which,  while 
they  might  have  been  sufficient,  bad  not  sub- 
sisted for  the  length  of  time  necessary.    De- 
fendant certainly  has  not  the  right,  when 
bis  claim  as  to  boundaries  has  thus  been 
Indeflnlte,  to  select  the   land  at  the  trial. 
We   think   that,    while   appellant    has    not 
sbown  himself  entitled  as  of  right  to  claim 
the  boundaries  of  the  160  acres  to  be  as  he 
lescrlbed  them,  his  right,  nevertheless,  ex- 
ists to  have  160  acres  of  land  set  apart  to 
ilm   to  Include   the   Improvements,   as   was 
leld  In  Bering  v.   Ashley   (Tex.   Civ.   App.) 
iO  S.  W.  838,  and  it  was  error  to  direct  a 
''erdict  against  bim. 
Eeversed  and  remanded. 


JAN  ANTONIO  TRACTION  CO.  r.  LEVY- 
SON  et  al.t 
:::oDrt  of  CivlI  Appeals  of  Texas.    Oct.  28, 1908. 
Rehearing  Denied  Nov.  25,  1908.) 

.  Neouqehoe  (I  186*)— QrrBSnoNS  or  Law 
OB  Fact. 

The  qaestlon  of  negligence  vel  non  is  pri- 
larily  for  the  Jnry,  and  only  becomes  one  of 
iw  for  the  conrt  when  the  facts  are.  undisputed 
ad  only  one  conciusion  can  be  drawn  therefrom. 

(Bd.  Note.— For  other  cases,  see  Negligence, 
ent.  Dig.  H  27^-300;  Dec.  Dig.  {  136.*] 

Tbiai.  (S  139*)— Question  vob  Cottbt  ob 
JUBT — Pebemptobt  Instbdction. 

It  is  only  where  it  is  so  clearly  established 
'om  the  unalspnted  testimony  as  to  admit  no 
her  reasonable  hnwthesis  or  conclusion  that 
tber  a  fact  essential  to  plaintiff's  cause  of  ae- 
on is  not  proven,  or  one  which  is  a  complete 
'fense  hns  been  shown,  that  it  becomes  the 
rurt's  duty  to  direct  a  verdict  for  defendant 

{Ed.  Note.— For  other  cases,  see  Trial,  Cent, 
is.  §  338;  Dec.  Dig.  {  139.*] 

Stbebt  Raiiaoads  (S  114*)— Injubies  to 
Pedestbiaw- Neouoencb. 

In  an  action  for  death  of  a  pedestrian  In 
collision  with  a  street  car,  evidence  held  to 
irrant  a  finding  that  the  motorman  failed  to 
ercise  ordinary  care  in  keeping  a  loolcout  for 
rsons  on  and  at  the  intersection  of  the  streets 
lere   the  accident  occnried. 

Ed.   Note.— For  other  cases,  see  Street  Rail- 
ids,  Cent.  Dig.  1}  243-245 ;  Dec.  Dig.  i  114.*] 


4.  Street  RailboaPs  ({  114*)  —  Injubies  to 
Fedestbians— PBOzntATE  Cause. 

In  an  action  for  death  of  a  pedestrian  in  a 
collision  with  a  street  car  at  a  street  intersec- 
tion, evidence  held  to  warrant  a  finding  that  the 
motorman's  negligence  in  failing  to  keep  a  prop- 
er lookout  was  the  proximate  cause  of  decedenvs 
death. 

[Eld.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  I  114.*] 

5.  NeoLIOEROE  (I  122*3— GOItTBIBUTOBT  Nbo- 
LIOBNCE— BUBUEIT   OV  PBOOr. 

The  burden  of  proof  of  proving  contribo- 
toiy  negligence  is  on  the  defendant, 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  I  229 ;  Dec.  Dig.  i  122.*] 

6.  Street  Railboads  (S  117*)— Iitjttbies  to 

PEDSBTBIAKS— CONTBIBUTOBT   NKOUOBNCE. 

That  deceased  stepped  immediately  in  front 
of  a  moving  street  car,  by  which  he  was  struck 
and  killed,  did  not  necessarily  convict  him  of 
negligence  as  a  matter  of  law. 

[Eid.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig., f  256;  Dec.  Dig.  t  117.*] 

7.  Stbeitt   Raixboads   ({   81*)  — Rights   ir 
Btbeet— Opebation  ov  Cabs. 

Use  of  streets  by  the  public  is  not  subordi- 
nate to  their  use  by  a  street  car  company ;  the 
company  being  required  to  operate  its  cars  with 
due  regard  to  the  rights  of  individuals  who  are 
ordinarily  not  negligent  in  making  a  proper  use 
of  the  street,  though  it  be  the  part  on  Vvluch  the 
railway  is  constructed. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  172-176 ;  Dec.  Dig.  |  81.*) 

8.  Stbeet  Rahjioads  ({  93*)— Case  Requibxd 
— Pebsons  on  ob  Neab  Tback. 

It  is  the  duty  of  a  street  railway  company 
to  exercise  special  care  to  prevent  injuring  those 
who  are  on  the  street  or  crossing  its  tracks  to 
take  passage. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  K  195-197 ;  Dec.  Dig.  g  93.*] 

9.  Stbeet  Railboads  (S  93*)— Pebsons  Cbosb- 
ING  Tbaok— Injubies— Invitation. 

Where  a  street  railway  company  provided 
a  bench  for  waiting  passengers,  it  thereby  in- 
vited passengers  to  cross  the  street  diagonally 
to  take  a  car  stopping  on  the  opposite  corner, 
and  its  servants  were  therefore  required  to  keep 
a  lookout  for  persons  who  accepted  such  invita- 
tion, and  to  regard  the  act  of  crossing  as  a  signal 
to  stop  the  car  in  order  that  they  might  take 
passage  thereon. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  195-197 ;  Dec  Dig.  {  93.*] 

10.  Stbeet  Raii.boads  ({  117*)— Injubies  to 
Pedestbians— Contbibutobt  Neolioenoe. 

Decedent  occupied  a  seat  provided  by  de- 
fendant street  railway  company  at  a  street  cor- 
ner for  prospective  passengers,  and,  on  seeing 
the  car  approaching,  started  diagonally  across 
the  street  intersection  and  crossed  the  tra<^  in 
front  of  the  car  to  the  point  where  it  usually 
stopped  to  take  on  passengers.  Decedent  was 
unaware  of  the  proximity  of  the  car  when  he 
stepped  in  front  of  it  and  was  struck  and  killed 
by  the  motorman's  negligence  in  failing  to  keep 
a  proper  lookout.  Held,  that  decedent  was  not 
negligent  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  £Kg.  {{  248-250,  255-257;  Dec. 
Dig.  {  117.*] 

11.  Stbeet    Railboads    (|    118*)— Death    o» 
Pedestrian— Instructions. 

The  court  charged  that  if  decedent  was  kill- 
ed by  one  of  defendant's  street  cars  at  or  near 
a  street  intersection,  and  the  motornxut  failed 
to  keep  a  lookout  for  deceased  on  or  along  de- 
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f«ndant'a  track  at  the  time  and  place,  etc^  and 
such  fallnre  was  oegllgcnce  and  was  the  direct 
caase  of  decedent's  death,  etc,  plaintiffs  could 
recover.  BeU,  not  erroneous  as  requiring  the 
motorman  to  keep  a  lookout  for  a  particular  per- 
son, nor  as  aasumine  that  there  was  evidence 
that  deceased  was  walking  along  the  track. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  lOec.  Dig.  8  118.»] 

Appeal  from  District  Coart,  Bexar  Coun- 
ty; J.  L.  Camp,  Judge. 

Action  by  Fannie  Levyson  and  others 
against  the  San  Antonio  Traction  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.    Affirmed. 

Ogden,  Brooks  &  Napier,  for  appellant 
Terrell,  Hopkins  &  Terrell,  H.  C.  Carter,  and 
Perry  J.  Lewis,  for  appellees. 

NEIIili,  J.  The  appellees,  who  are  the 
widow  and  children  of  Paul  Levyson,  deceas- 
ed, sued  the  appellant  for  causing  his  death 
by  negligently  running  one  of  its  street  cars 
over  him.  The  negligence  charged  was:  (1) 
In  failing  to  sound  the  gong;  (2)  In  falling 
to  have  the  car  equipped  with  a  fender;  (3) 
in  falling  to  have  the  car  under  complete 
control,  as  required  by  city  ordinances;  (4) 
In  failing  to  keep  a  lookout ;  and  (5)  in  run- 
ning the  car  at  a  greater  rate  of  speed  than 
allowed  by  city  ordinances.  The  defendant, 
after  interposing  general  and  special  excep- 
tions to  plaintlfTs'  petition,  answered  by  a 
general  denial,  specially  denied  that  It  was 
guilty  of  any  of  the  several  acts  of  negli- 
gence alleged,  and  pleaded  contributory  neg- 
ligence of  the  deceased  in  stepping  imme- 
diately in  front  of  the  moving  car,  alleging 
that  he,  while  waiting  for  and  Intending 
to  board  defendant's  north-bound  car,  when 
be  knew  that  it  was  coming,  stepped  imme- 
diately in  front  of  the  same,  and  that  in  so 
doing  he  was  guilty  of  contributory  negli- 
gence, which  caused  his  death.  The  trial 
of  the  case  resulted  in  a  Judgment  for  the 
appellees  in  the  sum  of  $7,000. 

As  the  first  assignment  complains  of  the 
court's  refusing  defendant's  motion,  upon 
the  dose  of  plaintiffs'  testimony,  to  instruct 
a  verdict  in  its  favor;  the  second,  of  the 
refusal  of  a  requested  special  Instruction  to 
the  Jury  to  return  a  verdict  for  defendant; 
the  third,  of  the  failure  of  the  court  to 
grant  a  new  trial  upon  the  ground  that  the 
undisputed  evidence  showed  the  deceased 
was  guilty  of  contributory  negligence  in  go- 
ing upon  defendant's  track  immediately  In 
front  of  a  moving  car;  and  the  fifth,  of  its 
failure  to  grant  a  new  trial  upon  the  ground 
that  the  great  preponderence  of  the  evidence 
showed  deceased  was  guilty  of  contributory 
negligence  in  going  upon  the  track  Immediate- 
ly in  front  of  a  moving  car — the  findings  of 
fact  will  determine  the  merit  of  each  of  the 
four  assignments  mentioned,  and  they  will 
all  be  disposed  of  In  connection  with  our — 


Conclusions  of  Fact 

About  2  o'clock  in  the  afternoon  of  Jul; 
10,  190S,  Paul  Levyson,  the  husband  of  ap- 
pellee, Fannie  Levyson,  and  the  father  of 
the  other  appellees,  was  struck,  knocked 
down,  run  over,  and  killed  by  one  of  appt-1- 
lant's  electric  street  cars  at  the  intersecti  -e 
of  Guenther  and  South  Alamo  streets.  A: 
that  time  appellant  maintained  and  opo^t- 
ed  an  electric  street  car  line  which  nn 
along  South  Alamo  street  which  is  inter- 
sected and  crossed  by  Guenther  street  It 
then  maintained  two  car  tracks  along  said 
street  extending  south  across  Guenther  street 
to  a  point  near  a  bridge  across  San  Ajitonio 
river,  at  which  point  one  of  the  tracks  is 
terminated  by  a  switch  which  connects  it 
with  the  other.  The  distance  between  the 
inner  rails  of  these  tracks  where  Guenthn 
street  Is  crossed  is  4.9  feet  which  contino«$ 
south  nearly  to  the  point  of  their  conver- 
gence. The  cars  going  north  ran  on  the  tnu^ 
on  the  east  side  of  the  street,  and  those  mi- 
ning south  on  the  west  8id&  The  distance 
from  the  south  side  of  Guenther  street  to  tb« 
end  of  the  switch  wliich  connects  the  t«ro 
tracks  Is  114  feet  IThe  length  of  the  switch  it 
34.3  feet.  The  distance  from  the  switch  to 
the  bridge  is  64.7  feet  the  entire  distance 
from,  the  south  line  of  Guenther  street  to 
the  bridge  being  213  feet  and  the  bridge 
is  nearly  100  feet  long.  The  sidewalk  oc 
the  east  side  of  Guenther  street  is  6  fe«c 
wide,  and  the  distance  from  Its  tamer  cnrt> 
to  the  railway  track  is  28  feet;  on  its  east 
side,  the  sidewalk  is  7^  feet  wide,  and  the 
distance  from  the  curb  is  35  feet  There 
was,  and  had  been  a  long  time  prior  to  Levr- 
son's  death,  a  bench  under  a  shade  tree  on 
the  southwest  comer  of  the  Intersection  of 
the  streets,  used  by  persons  waiting  to  take 
passage -on  defendant's  cars,  and  a  telephtioe 
pole  Just  north  of  the  bench.  The  custom 
of  the  defendant  company  was  to  stop  its 
cars  to  let  off  and  take  on  passengers  after 
Its  car  crosses  a  street  In  accordance  with 
this  custom.  Its  cars  running  north  into  the 
business  part  of  the  city  would  stop  after 
crossing  Guenther  street  at  its  northeast 
comer,  and  passengers  waiting  at  the  bench 
under  the  shade  to  take  a  north-bonnd  car 
would  have  to  cross  over  the  street  diago- 
nally to  that  comer  in  order  to  get  aboard. 
There  was  a.  clear  view  from  the  southwest 
corner  of  Guenther  street  of  the  street  car 
track  south  to  and  across  the  bridge,  and 
further,  until  it  turns  a  comer;  but  savb 
view  does  not  extend  from  the  bench,  br^ 
cause  obstracted  by  a  fence,  nor  from  the 
telephone  pole,  and  the  motorman  oo  the 
north-bound  car  would  have  bad  a  clear 
view  of  any  one  crossing  the  street  diaeo- 
nally,  unless  obstructed  by  a  car  cm  the  other 
track. 

The  deceased,  who  resided  not  far  from 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  A  Am.  Digs.  U07  to  data.  *  Reporter  Indexes 
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he  point  of  Intersection  of  the  streets,  wben 
;oiiig  to  his  place  of  business  on  defend- 
int's  cars,  usually  took  passage  at  this  place. 
>ii  the  day  of  his  death,  after  eating  his 
llnner,  he  started  from  his  home  to  his  place 
>t  business,  Intending  to  take  one  of  defend- 
int's  cars  running  north  at  the  Intersection 
»f  Guenther  and  South  Alamo  streets.  A 
'ew  minutes  afterwards  he  was  seen  by  Mr. 
Guenther  In  a  sitting  posture,  leaning  against 
he  telephone  pole,  talking  to  some  one  on 
:be  adjacent  bench.  A  car  going  south  bad 
ivtdently  just  passed,  though  not  observed 
>y  the  witness,  or,  if  it  was,  it  had  escaped 
lis  recollection  when  he  testified  upon  the 
xial.  The  witness  then  saw  him-  arise  from 
vbere  he  was  sitting  and  start  diagonally 
icross  the  street  towards  its  northeast  cor- 
ner, where  defendant's  cars  going  north  usu- 
tUy  stopped  to  let  off  and  take  on  passengers. 
rbe  witness'  did  not  notice  whether  he  walk- 
^^  or  ran,  but  supposed  he  moved  pretty 
'ast,  though  he  did  not  notice  deceased  all 
be  time  from  when  he  saw  him  get  up.  His 
ittention  was  called  next  to  him  by  hearing 
I  shriek,  and  then  he  saw  the  accident  He  ob- 
;erTed  no  change  In  the  speed  of  the  car  be- 
Tore  it  struck  Levyson,  and  he  said  that  it 
nust  have  been  south  of  the  spur  when 
leceased  started  across.  He  bad  no  recol- 
ectlon  whether  he  heard  the  gong  sounded 
>r  not.  This  witness  saw  the  north-bound 
»r  stop  after  it  struck  Levyson. 

Another  witness,  who  visited  the  scene  of 
:he  accident  a  few  moments  after  It  occurred, 
testified:  "When  I  got  down  there,  the 
jody  was  under  the  car  •  *  ♦  kinder 
loubled  up,  with  the  wheels  touching  against 
1  portion  of  the  neck  and  head.  The  body 
ivas  all  doubled  up  like  It  had  been  rolled 
ind  mashed.  •  *  *  A  man  named  Tur- 
ler  lives  there  on  the  comer,  and  the  car  was 
iast  a  little  south  of  his  front  gate,  very 
lear  the  comer.  I  noticed  three  blood  marks 
>n  the  ground,  one  distinctly  visible  about 
:he  middle  of  the  street  The  blood  spot  I 
>bserved  particularly  was  right  about  the 
nlddle  of  Guenther  street  and  in  the  middle 
>f  the  east  rail.  And  in  the  middle  of  the 
:rack  near  where  this  blood  spot  was,  about 
:'wo  feet  from  it  it  started.  It  was  just 
ike  you  had  rolled  something.  The  body 
ay  somewhere  north  of  tbe  crossing,  under 
:be  first  or  second  truck  of  the  car.  I  re- 
nember  when  the  body  was  taken  out  Tes- 
rerday  morning  *  •  •  I  stepped  it  off 
to  see.  I  had  been  told  I  would  be  called  as 
i.  -witness  in  the  case,  and  I  stepped  it  off, 
and  it  was  17  full  steps  from  the  place  in  tbe 
middle  of  tbe  street  to  the  place  where  the 
body  was.  I  remember  pretty  definitely 
where  the  body  was." 

Mr.  Hildebrand,  who  was  on  the  car  when 
the  collision  occurred,  testified:  "As  we  ap- 
proached the  intersection  of  Guenther  street 
on  South  Alamo  street,  and  as  tbe  car  came 
to  where  there  was  a  switch,  it  kind  of  slow- 
ed  up,  and  we  passed  the  other  car,  and. 


after  we  passed  tbe  other  car,  -why,  the  car 
made  a  Jolt  and  stopped.  The  motorman 
stopped  and  got  down  and  looked  under  the 
car.  The  jolt  was  like  you  would  strike 
some  rocks,  or  something  like  that.  *  •  * 
At  the  time,  the  conductor  was  taking  my 
fare  from  me.  •  •  •  just  before  I  felt 
tbe  jolt  the  motorman  looked  back  at  the 
car  that  had  just  passed  by.  I  felt  the  jolt 
just  about  the  time  I  felt  for  the  fare  to  pay 
the  conductor.  The  motorman  jumped  down 
off  the  car  and  looked  underneath,  and  I 
saw  from  his  expression  there  was  something 
wrong.  *  *  *  He  had  an  expression  that 
something      had      happened — turned      pale, 

*  •  *  80  I  could  see  from  his  countenance 
there  was  something  wrong.  The  conductor 
was  standing  by  me,  and  he  and  I  jumped 
off  about  right  together,  and  we  saw  the 
man  -under  the  car.  *  •  •  I  don't  believe 
I  noticed  any  slackening  in  the  movement  ot 
the  car  after  it  passed  the  other  car.  It  was 
not  going  at  a  very  fast  speed  after  it  pass- 
ed the  other  car.  It  was  a  little  slower  than 
the  usual  speed  because  we  bad  just  passed 
the  other  car,  and  it  hadn't  got  under  good 
headway.  We  passed  the  south-bound  car 
this  side  of  where  the  switch  is,  *  ♦  • 
and  I  suppose  it  was  on  the  main  line  at  the 
time  we  hit  the  man.  *  *  *  I  am  sure 
we  had  passed  the  south-bound  car  entirely, 
that  Is,  the  two  cars  were  clear  of  each  other. 
At  the  thne  I  felt  the  jolt  I  don't  know  In 
which  direction  the  motorman  was  looking. 
It  was  before  the  jolt  came  that  I  saw  him 
looking  to  the  rear,  towards  the  car  that  had 
passed.  It  was  just  an  instant  before  the 
jolt  came.  I  dld'nt  feel  the  application  of 
the  brakes,  or  sudden  stopping  of  tbe  car, 
just  before  feeling  the  jolt;  but  after  the 
jolt  I  did.  I  think  he  put  on  the  brakes 
right  then.  I  think  he  must  have  put  on 
the  brakes  Just  after  the  Jolt  I  felt  the 
application  of  tbe  brake  after  the  jolt  The 
man  was  udder  the  right-hand  side  of  the 
car  going  north,  •  *  *  under  the  first 
wheels.  It  would  be  a  hard  matter  for  me  to 
tell  whereabouts  on  Guenther  street  I  got 
off  the  car  with  relation  to  the  south  or 
north  boundary  line  of  the  street  ♦  •  • 
I  didn't  notice  the  bench  at  that  time,  but 
saw  it  there  afterwards.  The  bench  is  on 
the  corner  right  across,  at  the  southwest 
comer  of  Guenther  and  South  Alamo  streets. 

•  •  •  The  car  that  we  passed  would  be 
between  the  car  I  was  on  and  that  bench. 
The  car  passed  on  the  west  track,  and  we 
were  on  the  east  tradi,  the  bench  being  on 
the  west  side  of  the  street,  so  the  south- 
bound car  that  we  passed  would  be  between 
me  and  the  bench." 

Mrs.  Hildebrand,  who  was  also  a  passenger 
on  the  car,  testified:  "I  was  a  passenger  on 
a  car  on  South  Alamo  street,  coming  from 
the  Aransas  Pass  depot  on  July  10,  1905,  at. 
the  time  Mr.  Paul  Levyson  was  run  over  by 
a  car  on  Guenther  and  South  Alamo  streets. 
The  first  thing  that  attracted  my  attention  to 
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the  happening  of  an  accident  tras  the  sud- 
den Jolt  of  the  car.  I  knew  something  had 
bappoied,  and  watched  the  motorman's  coun- 
tenance to  see  If  it  was  serious,  and  I  heard 
him  say,  'There  most  be  clods  of  dirt  under 
the  track.'  This  was  almost  instantly  after 
I  felt  the  jolting,  because  he  stopped  the 
car.  Just  an  Instant,  or  a  very  short  time 
prior  to  feeling  that  Jolt,  I  noticed  that  the 
motorman  was  looking  back,  but  not  at  that 
time.  It  was  not  long  before  I  felt  the  Jolt- 
ing that  I  saw  him  look  back.  Just  a  few 
seconds  before.  *  *  •  He  was  making  no 
effort  to  stop  the  car  at  the  time  he  was 
looking  back.  The  motorman  commenced 
stopping  the  car  as  soon  as  he  felt  that  he 
was  runlng  over  somebody  or  something.  I 
never  observed  any  efCort  to  stop  the  car  be- 
fore the  Jolting." 

Neither  conductor  nor  motorman  in  charge 
of  and  operating  the  car  was  called  as  a 
witness  by  either  party,  nor  testified  In  the 
case,  and,  as  the  testimony  recited  Is  practi- 
cally all  the  evidence  introduced,  the  issues 
of  fact,  which  must  coqtrol  the  disposition  of 
the  four  assignments  of  error,  must  largely 
be  determined  from  deductions  drawn  from 
the  testimony  introduced  and  the  failure  of 
the  defendant  to  introduce  witnesses  at  its 
command  who  were  evidently  familiar  with 
the  facts  and  circumstances  which  elucidate 
and  make  clear  such  Issues  of  fact  In  de- 
termining these  issues,  we  shall  view  the 
evidence  in  the  light  most  favorable  to  the 
findings  of  the  Jury  manifested  by  their  ver- 
dict 

The  two  first  assignments  of  error  involve 
one  or  bc^  of  these  propositions:  (1)  That 
it  appears  from  the  undisputed  evidence,  as 
a  matter  of  law,  that  defendant  was  free 
from  any  of  the  acts  of  negligence  alleged 
by  plaintiffs  as  their  cause  of  action.  (2) 
That  it  appears  as  a  matter  of  law  from 
the  evidence  that  deceased  was  guilty  of 
negligence  which  proximately  contributed  to 
his  death.  The  third  and  the  last  assign- 
ment referred  to  also  Involve,  with  a  slight 
modification  of  it  as  to  the  latter,  the  sec- 
ond proposition. 

The  question  of  negligence  vel  non  is  pri- 
marlly  a  question  of  fact  to  be  determined  by 
the  Jury,  and  only  becomes  one  of  law  to 
be  decided  by  the  court  when  the  facts  are 
undisputed  and  only  one  conclusion  can  be 
drawn  from  them.  "It  la  only  where  it  is 
so  clearly  established  from  the  undisputed 
testimony  as  to  admit  of  no  other  reasonable 
hypothesis  or  conclusion,  that  either  a  fact 
essential  to  plaintiffs  cause  of  action  Is  not 
proven,  or  one  whldi  is  a  complete  defense 
has  been  shown,  that  it  becomes  the  duty  of 
the  court  to  instruct  a  verdict  for  the  defend- 
ant" Southern  Pac  Co.  v.  Winton,  27  Ter. 
Civ.  App.  508,  66  S.  W.  477;  Lee  v.  I.  ft  G. 
N.  Ry.,  89  Tex.  683,  36  S.  W.  63;  Choate  v. 
S.  A.  ft  A.  P.  Ry.,  00  Tex.  83,  36  S.  W.  247, 
87  S.  W.  810;  Bonn  v.  G.,  H.  &  S.  A.  By. 
fTex.  Civ.  App.)  82  S.  W.  808;    Johnson  T. 


Tex.  Cent  Ry.  (Tex  Civ.  App.)  98  &  W. 
433 ;  Anson  v.  Gulf,  C.  ft  S.  F.  Ry.  (Tex.  Gx. 
App.)  94  S.  W.  94;  Reynolds  v.  C  H.  ft  S. 
A.  Ry.  (Tex.  Civ.  App.)  99  S.  W.  5©6;  G, 
H.  ft  S.  A.  Ry.  V.  PatUlo  (Tex-  Civ.  App.) 
101  8.  W.  498;  Herring  t.  G.,  H.  &  S.  A.  Uj. 
(Tex.  Civ.  App.)  108  S.  W.  977;  St.  U  4 
S.  F.  Ry.  V.  Summers  (Tex.  Civ.  App.)  Ill  S. 
W.  213.  In  view  of  this  well-settled  princi- 
ple of  law,  we  will  examine  the  testimony  re- 
cited In  order  to  determine  whether  eitlter 
of  the  propositions  Involved  can  be  estab- 
lished. 

1.  Is  the  evidence  such  that  tlie  only  cod- 
cluslon  that  can  be  drawn  frona  it  by  ret- 
sonabie  minds  is  that  none  of  the  acts  d 
negligence  charged  by  plaintiffs  aa  the  cause 
of  Levy  son's  death  was  proved? 

As  is  seen  from  our  statement  of  tlw 
pleadings,  among  the  acts  of  negligence  aver- 
red by  plaintiff  is  that  the  motomaan  operat- 
ing the  car  failed  to  exercise  ordinary  can 
in  keeping  a  lookout  for  people  upon  and  at 
the  intersection  of  the  streets  where  tlie  8^ 
ddent  occurred.  As  to  this  averment  v» 
think  the  conclusions  can  reasonably  l>e  de- 
duced from  the  testimony  of  the  witnesses 
Hildebrand  that  the  motorman  failed  to  ex- 
ercise such  ordinary  care,  and,  from  il% 
facts  and  circumstances  In  evidence,  that 
such  failure  on  the  part  of  the  motormaa 
was  negligence,  and  that  such  neslisence  was 
the  proximate  cause  of  deceased's  death,  and 
we  so  conclude  as  matters  of  fact.  As  this 
was  the  only  one  of  the  grounds  of  negli- 
gence alleged  by  plaintiffs  submitted  by  tbe 
court  to  the  jury,  we  need  not  pursue  tbe 
question  further;  but  were  we  required  to 
go  t>eyond  the  conclusion  announced,  ve 
would  be  strongly  Inclined  to  hold  that  tlie 
evidence  of  other  acts  of  negligence  chargcid 
is  not  such  as  precludes  reasonable  jalDdi 
from  the  conclusion  that  some  of  then,  at 
least,  were  shown. 

2.  Was  the  deceased  guilty  of  oootrft^ 
tory  negligence  as  a  matter  of  law? 

The  burden  of  proving  tbe  defense  of  ooo- 
tributory  negligence  is  upon  the  defend-ui.. 
and  upon  such  an  issue,  if  there  is  ftoo: 
the  evidence  room  for  a  reasonable  differ- 
ence of  opinion,  as  upon  other  issues,  tbf 
Judgment  of  the  jury  must  be  taken.  Drake 
V.  S.  A.  ft  A.  P.  Ry.,  90  Tex.  240,  8»  S.  W. 
407.  If  it  l>e  conceded,  as  appelant  con- 
tends, that  deceased  stepped  immediately  in 
front  ot  a  moving  car,  it  does  not  neces- 
sarily follow  that  he  was  guilty  of  negligence 
per  se.  Tills  depends  upon  the  attepdin): 
facts  and  circumstances.  It  has  been  held 
even  in  a  case  where  one  stem>ed  on  a 
railway  track  immediately  in  front  of  a 
string  of  moving  railway  cars  and  was  kill- 
ed by  being  run  over,  that  tlie  jury  weie 
warranted  in  finding  he  waa  not  guilty  of 
oontrlbntory  negligence  in  view  of  the  beta 
and  drcumstances.  O.,  H.  ft  S.  A.  Hy.  t> 
Oobuteson  (Tex.  Civ.  AppJ  ill  &  w.  188. 
Xhfe  cases  of  Texarluna  ft   Ft.   8.   By.  v- 
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Frugla  (Tex.  CIt.  App.)  95  S.  W.  565,  and 
3t.  L.  &  S.  F.  Ry.  v.  Summers  (Tex.  Civ. 
App.)  m  S.  W.  211,  are  of  like  Import  The 
law  upon  a  question  of  tbis  character  Is 
much  more  favorable  to  one  who  goes  np- 
>n  a  street  railway  track  In  front  of  a  mov- 
ing car  than  It  Is  to  one  who  steps  In  front 
>f  a  steam  engine.  In  the  former  case  the 
rights  and  duties  of  the  parties  are  recip- 
rocal. In  the  latter  the  right  of  the  rail- 
road to  the  use  of  Its  track  Is  ex  necessi- 
tate superior  to  the  Individual,  and.  If  he 
Interferes  wltb  this  right  by  going  on  a 
railway  trade  In  front  of  a  moving  train, 
le  ordinarily  becomes  a  trespasser  and  g^ullty 
it  negligence  as  a  matter  of  law.  A  street 
railway,  as  Its  very  name  Imports,  Is  ordl- 
larlly  constructed  and  maintained  In  streets 
>f  cities  which  are  Intended  for  and  used 
>y  the  general  public,  and  this  use  by  the 
lubllc  of  the  streets  Is  not  subordinate  to 
ilie  use  of  a  street  car  company  to  run  Its 
;ar8  along  It  In  the  exercise  of  the  right 
to  run  Its  cars  along  a  public  street,  the 
xtmpany  must  regard  the  rights  of  the  pub- 
ic In  Its  nee  and  operate  them  with  due  re- 
gard to  the  right  of  Individuals.  Ordina- 
rily, a  member  of  the  public  will  not  be 
pillty  of  negligence  when  he  is  In  the  le- 
i^itimate  exercise  of  the  use  of  a  public 
street,  even  though  It  be  that  part  upon 
ivhlch  a  street  railway  Is  constructed  over 
nrhlch  the  company  propels  Its  cars.  As  It 
3ecessarlly  takes  on  and  discharges  Its  pas- 
sengers In  the  streets  over  which  It  runs 
ts  ears.  It  la  Its  duty  to  especially  exercise 
ordinary  care  to  prevent  Injuring  those  who 
ire  on  the  street  and  crossing  Its  track  for 
:iie  purpose  of  taking  passage. 

As  Is  seen  from  the  evidence  recited,  Levy- 
son  left  his  home  after  dinner  for  the  pur- 
ptose  of  taking  passage  upon  defendant's 
lorth-bound  car  In  order  to  return,  to  his 
jlace  of  business.  The  car  not  having  reach- 
m3  the  Junction  of  South  Alamo  and  Guen- 
:her  streets,  where  It  generally  stopped  for 
ttie  purpose  of  taking  on  and  discharging 
passengers,  when  deceased  arrived  there,  he 
seated  himself  by  the  telephone  pole,  near  the 
;>ench  where  passengers  Intending  to  take 
:lie  car  usually  awaited  its  arrival.  When 
ae  arose  from  his  seat.  It  may  be  fairly  pre- 
sumed, from  the  evidence  and  circumstances, 
tliat  he  knew,  or  had  reason  to  believe,  from 
tiavlng  seen  the  south-bound  car  pass  that 
[xilnt,  that  It  would  be  but  a  short  time  be- 
Tore  the  car  he  desired  to  take  would  reach 
the  northeast  comer  of  the  street,  where  It 
svould  be  expected  to  stop  for  the  purpose 
at  taking  him  on  as  a  pa.ssenger,  and,  as  he 
(rent  diagonally  across  the  street  towards 
such  comer,  that  It  was  for  the  purpose  of 
boarding  the  car  when  It  arrived  there,  and 
that  he  reasonably  thought  he  had  time  to 
reach  that  point  before  the  arrival  of  the 
Dorth-boond  car.  He  also  had  the  right  to 
presimie,  and  act  upon  the  presumption,  that 


the  car  would  slow  down  at  the  street  cross- 
ing, and  that  Its  operators  would  see  him  in 
the  street  and  give  him  timely  notice  of  its 
approach,  and  that  they  would  not  so  run 
the  car  as  to  Injure  him  while  In  the  ex- 
ercise of  his  right  in  crossing  the  street 
from  the  place  the  company  had  provided 
for  waiting  passengers  to  the  point  where 
It  usually  stopped  the  cars  to  take  on  those 
who  Intended  to  take'  passage  north.  In- 
deed, in  view  of  the  facts  that  the  company 
had  prepared  a  place  at  the  southwest  cor- 
ner of  the  street  for  passengers  to  wait  for 
its  cars,  and  that  It  stopped  Its  north-bound 
cars  at  the  northeast  comer,  may  be  taken 
as  an  Invitation  to  tliose  waiting  at  the 
bench  for  the  cars  to  go  across  from  the 
southwest  to  the  northeast  comer,  and  as  an 
obligation  on  the  part  of  Its  servants  oper- 
ating the  car  to  keep  a  lookout  for  persons 
who  had  accepted  such  Invitation,  and  to  - 
regard  the  act  of  the  crossing  from  one  cor- 
ner to  the  other  as  a  signal  to  stop  the  car 
In  order  that  they  might  take  passage  there- 
on. Evidently,  the  deceased  was  acting  on 
these  assumptions,  and  thrown  ofC  his  guard, 
when  he  stepped  upon  the  railway  track  and 
was  knocked  down  and  run  over  by  the  car; 
and  for  this  reason,  as  well  as  the  car's  com- 
ing up  from  behind  him,  he  was  unaware  of 
its  proximity  when  he  stepped  In  front  of 
It  for.  In  the  absence  of  evidence  to  the 
contrary,  it  mast  be  presumed  that  the  de- 
ceased, when  he  started  across  the  street 
had  reason  to  believe  that  be  could  reach 
its  northeast  comer  before  the  arrival  of  the 
car,  and,  when  he  stepped  upon  the  track, 
that  be  had  time  to  cross  It  In  safety.  It 
must  be  presumed  that  he  did  not-  know- 
ingly place  himself  In  the  position  where 
death  was  inevitable,  and  that  he  exercised 
ordinary  care  and  prudence  to  Insure  his 
safety.  As  Is  said  by  the  Supreme  Court  of 
the  United  States  In  Railway  v.  Landrlgan, 
191  U.  S.  462,  24  Sup.  Ct  140,  48  L.  Ed. 
262:  "We  know  of  no  more  universal  In- 
stinct than  that  of  self-preservation — none 
that  so  Insistently  urges  to  care  against  in- 
Jury.  It  has  its  motives  to  exercise  In  the 
fear  of  pain,  maiming,  and  death."  See,  al- 
so. Railway  v.  Frugia  (Tex.  Civ.  App.)  95  S. 
W.  566;  San  Antonio  Traction  Co.  v.  Up- 
son, 31  Tex.  Civ.  App.  50,  71  &  W.  565; 
San  Antonio  Traction  Co.  v.  Kumpf  (Tex. 
Civ.  App.)  99  S.  W.  863;  San  Antonio  St 
Ry.  V.  Renken  (Tex.  Civ.  App.)  38  S.  W. 
829;  Dallas  St.  Ry.  Co.  v.  Illo,  32"  Tex. 
Civ.  App.  290.  73  S.  W.  1076;  San  Antonio 
Traction  Co.  v.  Haines  (Tex.  Civ.  App.)  100 
a  W.  788;  Copeland  v.  Met.  St.  Ry.  (Sup.) 
73  N.  Y.  Supp.  856 ;  Id.,  79  N.  T.  Supp.  1054. 
We  therefore  conclude  that  deceased  was 
not  guilty  of  contributory  negligence  as  •  a 
matter  of  law;  but  that  the  question  was 
one  for  the  Jury  to  determine,  and  the  evi- 
dence warranted  their  conclusion  that  he 
was  not  guilty   of  such  negligence.     From 
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this  It  follows  tbat  the  verdict  upon  this  Is- 
sue Is  not  manifestly  against  the  prepon- 
derance of  the  evidence. 

Conclusions  of  Law. 

1.  Our  conclusions  of  fact,  as  Is  seen  from 
them,  dispose  of  appellant's  first,  second, 
third,  and  fifth  assignments  of  error. 

2.  The  fourth  assignment  of  error  com- 
plains of  the  second  paragraph  of  the  court's 
<diarge,  which  Is  as  follows:  "If  you  find 
from  the  evidence  that  on  the  10th  day  of 
July,  1905,  the  deceased,  Paul  Levyson,  was 
run  over  and  killed  by  one  of  defendant's 
cars  at  or  near  the  Intersection  of  Guenther 
and  South  Alamo  streets,  and  you  further 
find  that  the  motorman  operating  said  car 
failed  to  keep  a  lookout  for  said  deceased 
on  or  along  said  defendant's  trade  at  said 
time  and  place,  and  that  such  failure,  if  any, 
was  negligence,  and  that  such  negligence, 
If  any,  was  the  direct  cause  of  deceased's 
death,  and  you  further  find  that  said  Paul 
Levyson  was  not  guilty  of  any  negligence 
that  either  caused  or  contributed  to  his  death, 
and  you  further  find  that  said  plaintlfCs  have 
sustained  pecuniary  damage  In  the  death  of 
the  deceased,  Paul  Levyson,  then  you  will 
find  your  verdict  for  said  plaintiffs."  To 
this  part  of  the  charge  it  is  objected:  (1) 
That  the  law  does  not  impose  upon  the  op- 
erators of  a  street  car  the  duty  of  keeping 
a  lookout  for  any  particular  person,  but 
merely  imposes  the  duty  to  exercise  ordi- 
nary care  ti>  keep  a  lookout  for  persons  that 
may  come  or  be  upon  its  track;  (2)  That 
there  was  no  evidence  that  the  deceased  was 
walking  along  the  track,  and  the  charge  was 
misleading  In  submitting  that  issue.  If. 
as  is  conceded  by  appellant  In  Its  first  prop- 
osition under  this  assignment,  the  law  im- 
poses upon  the  operator  of  a  street  car  the 
duty  to  exercise  ordinary  care  to  keep  a 
lookout  for  persons-  on  the  track,  it  follows 
that  It  was  the  motorman's  duty,  upon  the 
occasion  under  consideration  to  exercise  such 
care  to  keep  a  lookout  for  any  person  on  the 
track  which  would  Include  the  deceased. 
The  charge  does  not  bear  the  construction 
contended  for  by  the  second  objection. 

3.  Our  conclusions  of  fact  dispose  of  the 
sixth  assignment  of  error  adversely  to  ap- 
pellant. 

There  is  no  error  in  the  Judgment,  and 
It  is  afllrmed. 


SAN  ANTONIO  LIGHT  PUB.  CO.  v.  LBWY.t 
(Court  of  Civil  Appeals  of  Texas.    Oct.  20, 1908. 

Rehearing  Denied  Nov.  18,  1908.) 
1.  Pleading  (§  67*)  —  Petition  —  Anticipa- 

TiNO  Defenses. 

It  is  not  necessary  for  plaintiff  to  antici- 
pate and  avoid  in  his  petition  defenses  to  his 
action. 

[EM.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  S  139 ;   Dec.  Dig.  {  67.»] 


2.  Libel  and  Slander  (§  88*) — Pixadiso- 
Petition— Malice— Necessitt  or   AixEOi- 

TION. 

Though  malice  may  be  inferred  from  otkn 
matters  pleaded,  the  rules  of  pleading  reqcir'- 
a  special  allegation  of  malice  in  actions  d 
libel. 

[Ed.    Note.— For   other  cases,    see    Libel   asi 
Slander,  Cent  Dig.  f  198 ;   Dec.  Dig.  i  K3.*] 

8.  Libel  and  Slandeb  (S  89*) — Plkadwo- 
Petition— Special  Dakaoe — Necessitt  or 
Alleging. 

Damages  which  are  necessarily  peconU-T 
follow  a  libelous  publication  as  a  matter  of  '.as. 
and,  if  a  publication  in  a  newspaper  tends  to 
injure  plaintiff's  reputation  and  expose  her  U' 
public  hatred,  contempt,  or  ridicule  or  impra-l 
ner  honesty,  it  is  unnecessary  to  allege  in  c^ 
petition  financial  injury  therefrom. 

[Ed.   Note.— For   other  cases,    see    Libel  ati 
Slander,  Cent  Dig.  g  213;   Dec.  Dig.  8  i^'i 

4.  Libel  and  Slandeb  ({  89*)— Pi.eadisC'- 
Pktition  —  Damage  —  INJXTRY   to    REPCTi- 

TION. 

In  libel  for  publishing  a  newspaper  artie:* 
charging  that  plaintiff  imported  goods  witbom 
paying  custom  duties  thereon,  it  was  nnnK<-' 
sary  to  allege  that  the  publication  tended  tt 
expose  plaintiff  to  public  hatred,  etc..  and  U 
cause  her  to  be  suspected  of  smnggling.  etc. 

[Ed.   Note.— For  other  cases,    see    Libel  sad 
Slander,  Cent  Dig.  {  213:   Dec.  Dig.  |  8U.*] 

5.  Libel  and  Slandeb  (§  86*) — Ptxadi^g- 
Innuendoes— Pbopbibtt. 

A  defendant  in  libel  is  not  prejudiced  b? 
Innuendoes  contained  in  the  petition,  sine*  1» 
can  either  deny  using  the  woras  or  using  il:<-'. 
with  the  meanmg  alleged,  or  he  may  admit  the 
one  and  deny  the  other,  or  may  admit  and  prcr< 
the  truth  of  either,  and  plaintiff  may  provp  ki; 
innuendo,  or,  on  failure  to  do  so.  may  ser-k  tc 
establish  liability  from  the  words  themselre<. 
when  the  innuendo  may  be  rejected  as  sv^ 
plusage. 

[Ed.  Note.— For  other  cases,   see    LJbel  tad 
Slander,  Cent  Dig.  S  208 ;   Dec  Dig.  {  86.*] 

6.  Libel  and  Slandeb  (J  89*)— Pubadisc- 
Petition— Allegations  of  Scffebing— Ne- 
cessitt. 

In  libel  for  charging  plaintiff  with  smur- 
gling,  it  was  unnecessary  to  aver  the  nature, 
character,  or  extent  of  the  mental  sufferia: 
caused  by  the  publication,  or  even  the  sofferii.- 
therefrom,  it  being  snfiScient  to  aver  the  dami.^ 
sustained  thereby. 

[E>].    Note.— For  other  cases,   see    Libel  asi 
Slander,  Cent  Dig.  {  213 ;    Dec.  Dig.  {  89.»i 

7.  Pleading  (5  8*)— Petition— Inteht—Cos- 
clusions. 

In  lil>el,  allegations  that  defendant  publ:?!i- 
ed  the  libelous  article  recklessly  and  willfnliT. 
without  proper  investigation  of  its  troth,  wer* 
not  objectionable  as  stating  a  condnaion  ot  tb* 
pleader,  since  to  have  stated  the  fActa  showiiu 
the  intent  in  making  the  publication  would  ian 
been  to  plead  the  evidence  of  such  willfulness 
[Ed.  Note.— For  other  cases,  see  Pleadior.  Dec. 
Dig.  8  8.*] 

8.  Pleading  (8  11*)  —  Alleoatiors  —  Evi- 
dence—Pbopbiett. 

The  evidence  upon  which  a  party  relies  to 
prove  his  allegations  should  not  be  pleaded. 

[Ed.    Note.— For   other   cases,    see    Pleadinf. 
Cent.  Dig.  8  31;    Dec.  Dig.  8  IL*] 

9.  Trial  (8  252*)  — Instbuctions— Applica- 
BiLiTT  to  Case. 

In  defining  libel,  the  definition  shoold  he 
limited  to  the  character  of  the  libel  Bbown  \j 
the  evidence,  and,  in  libel  for  injury  to  tat 
reputation,  it  was  error  to  inclode  financial  is- 


•For  otliar  tttttt  m»»  same  topic  and  (cctioa  NOIiBKR  la  Dec.  A  Am.  Die*.  1907  to  date,  *  Reporter  Indaxei 
t  Writ  ot  error  denied  br  Supreme  Conrt. 
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jnrr  as  one  of  the  results  of  the  publication; 
svRh  injury  not  being  alleged  or  proved. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  610 ;    Dec.  Dig.  S  252.»] 

10.  TBIAI,   (§   296*)— lN8TBU0TI0H»-OnBB. 

The  error  of  including  financial  injury  as 
one  of  the  results  of  the  publication,  in  an  in- 
struction defining  libel  In  an  action  for  Injury 
to  the  reputation  alone,  was  harmless,  where  the 
court  only  submitted  such  matters  contained  in 
itii  definition  of  libel  as  were  pleaded  and  ]jroTed, 
and  instructed  that  in  estimating  plaintiff's 
damages  they  should  not  consider  any  financial 
injury  suffered  by  her. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  705,  715;   Dec.  Dig.  {  296.*] 

11.  Tbial  (I  192*)  —  IwsTBucTioNS— Assump- 
tion OF  Fact. 

^Vhere  the  undisputed  evidence  showed  that 
the  alleged  libelous  article  was  published  by  de- 
fendant as  alleged,  and  its  publication  was  not 
denied,  the  court  could  asstime  in  its  charge  tliat 
defendant  published  the  article. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  J  432;    Dec.  Dig.  {  192.*] 

12.  IdBEL    AND    SlANDEB    (8    100*)— ACTIONS— 

Answer  —  Tbuth  —  Necessity  of  Allega- 
tion. 

The  truth  of  the  publication  in  libel  must 
be  pleaded  by  defendant  to  be  available;  Act 
1901,  p.  30,  c.  26,  making  the  truth  of  the  state- 
ment a  defense  to  libel,  not  having  affected  the 
rule  requiring  such  defense  to  be  specially  plead- 
ed. 

[Ed.  Note. — For  other  cases,   see  Libel   and 
Slander,  Cent.  Dig.  {  249^  ;   Dec.  Dig.  {  100.*] 

13.  Tbial  ({  251*)- Instructions— Applica- 
BiLiTT  TO  Issues. 

Defendant,  not  having  put  in  issue  the  truth 
of  the  alleged  libelous  matter,  cannot  complain 
that  the  court  did  not  instruct  upon  the  truth 
of  the  publication  as  a  defense. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  587;    Dec.  Dig.  8  251.*] 

14.  Libel  and  Slander  (§  64*)— Actions- 
Defenses— Truth. 

The  truth  of  the  defamatory  matter  is  a 
complete  defense  in  libel. 

[Ed.   Note.— For  other  cases,   see   Libel   and 
Slander,  Cent  Dig.  i  152;    Dee.  Dig.  S  54.»] 

15.  Libel  and  Slander  (§  124*)— Actions- 
Instructions— Injury  FRou  Defamation — 
"Good  Name." 

A  charge  in  libel  that  if  the  article  pub- 
ished  was  calculated  to  impeach  plaintiff's  good 
lame,  etc.,  used  the  word  "good  name"  as  equiv- 
ilent  to  reputation,  in  which  sense  the  words 
lave  always  been  used. 

[Ed.   Note.— For   other  cases,   see   Libel   and 
JIander.  Dec.  Dig.  {  124.*] 

6.  Libel  and  Slander  (§  124*)- Actions- 
Instructions— Damages— Recovery  for  Fi- 
iTANciAL  Loss. 

In  libel  an  Instruction  to  award  plaintiff, 
ipon  finding  for  her,  such  compensatory  dam- 
ges  as  would  ordinarily  and  probably  result 
rem  the  publication,  and  in  estimating  her  dam- 
gcs  to  consider  her  mental  suffering,  if  any, 
aused  by  the  publication,  did  not  authorize  a 
ecovery  for  financial  loss. 
[Ed.  Note.— For  other  cases,  see  Libel  and 
lander.  Dec.  Dig.  §  124.*] 

7.  LiiBEL  and  Slander  (|  119*)— Actions— 
Damages— Mental  Suffering. 

In  libel  for  charging  plaintiff  with  smug- 
ling,  upon  a  finding  for  plaintiff,  she  should  be 
warded  such  compensatory  damages  as  would 
rdinarily  and  probably  result  from  the  publi- 
ition,  and,  in  estimating  the  damages,  the  jury 


might  consider  any  mental  suffering  caused  by 
the  publication. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Dec.  Dig.  §  119.*] 

18.  Libel  and  Slander  (J  120*)— Actions- 
Damages— Exemplary  Damages. 

In  such  case  exemplary  damages  are  not 
recoverable. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  8S  350,  351;    Dec.  Dig.  | 

19.  Libel  and  Slander  (§  48*)— Privileged 
Communication- Matters  of  Public  In- 
terest. 

Acts  1901,  p.  30,  c.  26,  {  3,  subd.  4,  making 

Erivileged  a  reasonable  and  fair  criticism  of  o& 
cial  acts  of  public  officials  and  all  other  mat- 
ters of  public  concern,  relates  solely  to  crit- 
icism of  official  acts  and  matters  of  public  con- 
cern, and  the  existence  of  probable  cause  for 
making  the  comment  is  immaterial,  as  the  crit- 
icism is  not  privileged  if  libelous,  unless  it  Is 
shown  to  be  fair  and  reasonable. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  144,  145;  Dec.  Dig. 
i  48.*] 

20.  Libel  and  Slander  (§  124*)— Actions— 
Instruction— Probable  Cause. 

In  libel  for  charging  plaintiff  with  smug- 
gling, the  publication  commenting  upon  the  acts 
of  the  officers  in  discovering  the  goods  as  well 
as  upon  plaintiff's  conduct  an  instruction  that 
if  any  of  the  statements  were  libelous,  but  were 
made  by  defendant  upon  probable  cause  and  for 
general  information,  the  finding  should  be  for 
defendant,  was  properly  refused,  since  it  would 
permit  a  finding  for  defendant  even  though  there 
was  probable  cause  for  the  comments  upon  the 
officers. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Dec.  Dig.  {  124.*] 

21.  EviDENcas  ({  34*)  —  Judicial  Notice  — 
Laws  of  the  United  States. 

The  state  courts  take  judicial  notice  of 
the  laws  of  the  United  States. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  88  49,  50;    Dec.  Dig.  8  34.*] 

22.  Trial  (8  33*)— Reception  of  Evidence- 
Scope  OF  Proof. 

Since  state  courts  take  judicial  notice  of 
the  laws  of  the  United  States,  the  testimony  of 
federal  officers,  such  as  revenue  agents,  is  not 
admissible  to  prove  such  laws. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  8  33.*] 

23.  Libel  and  Slander  (8  103*)— Actions— 
Admissibility  of  Evidence. 

In  libel  for  charging  plaintiff  with  smug- 
gling, testimony  by  a  revenue  officer  as  to  the 
authority  of  custom  agents  to  enter  one's  bouse 
and  seize  property  without  warrant,  upon  prob- 
able cause  for  suspecting  that  the  goods  were 
smuggled,  was  irrelevant  even  if  such  officer  had 
the  authority  stated. 

[Ed. '  Note.— For  other  cases,  see  Libel  and 
Slander,  Dec.  Dig.  8  103.*] 

24.  Libel  and  Slander  (8  48*)— Privileged 
Communications— Comment  oh  Public  Of- 
ficers. 

Where  an  alleged  libelous  article  did  not 
comment  on  the  acts  of  custom  officers  in  seiz- 
ing smuggled  property,  but  charged  that  plain- 
tiff was  guilty  of  smuggling,  and  possibly  of 
bribing  the  custom  officers,  the  publication  was 
not  privileged  as  to  plaintiff  on  the  ground  that 
it  was  a  fair  comment  on  official  acts. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  88  1^4,  145;  Dec.  Dig.  § 
48.*] 
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25.  Libel  and  Slandeb  (§  51*)— Pbitii^oed 
CoionjNiCATioNS— Existence  or  Malice. 

Actual  malice  on  the  part  of  a  publisher 
of  a  libelous  artide  prevents  it  from  being 
privileged. 

[Ei.  Note.— For  other  cases, '  see  Libel  and 
Slander,  Cent  Dig.  {  149;    Dec.  Dig.  i  51.*] 

26.  Libel  and  Slander  (§  48*)— Pbivileoed 
ComiuNioATioNS— Maitebs  or  Public  Con- 

OEBN— OOlOfENT. 

Tboo^  o£Bcial  proceedings  are  matters  of 

?iublic  concern,  unless  newspaper  comments 
hereon  are  fair  and  impartial  they  are  not 
privileged,  and,  if  such  comments  are  untrue, 
the  fact  that  such  proceedings  were  matters  of 
public  concern  would  not  render  the  comments 
privileged. 

[E3d.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  St  144,  145;  Dec.  Dig.  ( 
48.*] 

27.  Libel  and  Slandeb  (|  56»)— Justifica- 
tion AND  MmoATiON— Pbobable  Oause. 

Though  the  existence  of  probable  cause  for 
believing  matters  contained  In  a  libelous  arti- 
cle to  be  true  may  mitigate  the  damage,  it  will 
not  justify  the  publication. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  t  153;    Dec.  Dig.  S  56.*] 

2&  Tbial  (8  251*)— Actions— iNSTBUcnoNB— 

Applicabilitt  to  Issues. 

In  libel  for  charging  plaintiff  with  smug- 
gling, the  truth  of  the  alleged  libelous  charge 
not  having  been  pleaded,  a  charge  submitting 
whether  plaintiff  was  guilty  of  Uie  offense  of 
smuggling  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  587 ;    Dec.  Dig.  §  251.*] 

29.  Trial  (J  261*)— Instructions- Requests. 

In  libel  for  charging  plaintiff  with  smug- 
gling, an  instruction  submitting  the  question 
whether  plaintiff  was  guilty  of  smuggling  was 
properly  refused  where  it  omitted  an  essential 
element  of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  660,  671,  675 ;   Dec.  Dig.  i  201.*) 

30.  Customs  Duties  (§  125*)— Violation  or 
Custom  Laws  —  "Smuoolino"  —  Elements 
or  OrFENSE. 

To  constitute  the  offense  of  smu^f  ling,  there 
must  be  a  secret  introduction  of  dutiable  goods 
with  intent  to  defraud  the  government. 

[Ed.  Note.— For  other  cases,  see  Customs  Du- 
ties, Dec.  Dig.  5  125.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6535.] 

31.  Libel  and  Slander  (J  124*)— Instruc- 
tions— Misleading  Instructions. 

In  libel,  where  the  trial  court  did  not  sub- 
mit an  instruction  as  to  the  effect  of  the  exist- 
ence of  probable  cause  for  the  publication  of 
the  libelous  article,  an  instruction  that,  in  de- 
termining the  existence  of  probable  cause  as  to 
any  issue  in  which  the  existence  of  probable 
cause  was  submitted,  the  jury  could  inquire 
whether  plaintiff  was  guilty  of  the  offense  charg- 
ed in  the  article,  was  properly  refused,  there 
being  nothing  to  which  it  could  apply. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Dec.  Dig.  §  124.*] 

32.  Appeal  and  Ebbor  ({  8S2*)— Right  to 
Review— Estoppel  to  Allege  Ebbor— In- 
vited Ebrob. 

A  party  may  not  commit  error  prejudicial 
to  himself  and  obtain  a  reversal  because  the 
trial  court  refused  a  charge  to  correct  such 
error;  and  hence  in  libel,  for  charging  the  of- 
fense of  smuRRling,  where  defendant  introduced 
in  evidence  the  judgment  of  the  federal  court 
in  proceedings  to  forfeit  the  goods,  he  cannot 


complain  of  a  refusal  to  instmet  that  such  jn^- 
ment  should  have  no  influence  on  the  issaes. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3602;    Dec.  Dig.  i  882.*] 

33.  Tbial  (§  260*)— iKSTBuonoNS— Requests. 
In  libel,  where  trial  court  charged  the  it- 
sue  of  privilege  in  the  language  of  the  stat- 
ute, whfch  clearly  defines  and  enomerates  tb* 
matter  made  privileged  thereby,  a  charge  that 
defendant  was  not  required  to  prove  its  defense 
of  privilege  literally,  but  only  sabstantially,  «i* 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  §§  651-659;   Dec.  Dig.  {  260.*] 

34.  Libel  and  Slandeb  (|  7*)— Wobos  Ac- 
tionable—Wobdb  Imputing  Ctanx— Sxro- 

GLING. 

An  article  which  in  effect  charged  plamtiff 
with  smuggling  goods  into  the  country  without 
paying  the  custom  duties  thereon  was  libeloas. 
there  being  nothing^  in  the  article  limiting  cr 
qualifying  its  meaning. 

[Ed.   Note.— For  other  cases,   see    Ubel  and 
Slander,  Cent  Dig.  {  67 ;   Dec.  Dig.  S  T.»] 
85.  Tbial  (S  260*)— Instbuctions— Hwnnsrs 

— iNSTBUcnoNB  Already  Given. 

A  requested  charge,  given  in  substance  in 
the  main  charge,  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §{  651-659;    Dec.  Dig.  {  260.*] 

36.  Libel  and  Slander  ({  106*) — Actions- 
Evidence— Admissibility. 

In  libel,  where  the  undisputed  evidenn 
showed  that  defendant  published  the  article  Ic 
its  paper,  a  copy  of  the  paper  containing  the 
alleged  libelous  article  was  properly  admitted. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §  298 ;   Dec.  Dig.  (  106.*] 

37.  Evidence  (§  471*)— Opinion  Evidence- 
Conclusions— Convbbbations    wrrn   Orn- 

BB8. 

A  question  which  sought  to  elicit  the  wit- 
ness' conclusion  from  a  conversation  had  with 
plaintiff  was  pioperly  excluded. 

[Ed.  Note. — ^For  other  cases,  see  Evidence. 
Cent  Dig.  {  2158;    Dec.  Dig.  §  471.»] 

38.  Libel  and  Slandeb  (8  108*)— Evidenck- 
Admissibilitt- Rblbtanct. 

In  libel  for  charging  that  plaintiff  imoort- 
ed  goods  without  paying  the  custom  duties  th.'r»- 
on,  even  if  the  report  of  the  government  offers 
who  investigated  the  case  was  an  official  pro- 
ceeding 80  as  to  justify  comment  thereon,  tt-- 
report  not  being  commented  on  in  the  allee-^ 
libplous  article,  it  was  irrelevant  and  inadn.ii- 
sible. 

[Ed.  Note. — For  other  cases,  see  Liibel  and 
Slander,  Dec.  Dig.  §  103.*] 

39.  Evidence   (§   318*)  —  Ue.vbsat— Admissi- 
bilitt. 

In  libel  for  charging  plaintiff  with  smi> 
^ling.  the  report  of  the  government  officer  « !  ^ 
investigated  the  case  was  inadmisisible  as  cri- 
dence  of  the  facts  stated  therein,  being  henn^aiT- 
tE3d.  Note. — For  other  cases,  see  Evidenct 
Cent.  Dig.  i  1196 ;    Dec.  Dig.  8  3ia*] 

Appeal  from  District  Oonrt.  Bexar  Coos- 
ty ;   Arthur  W.  Seellgsoo,  Judge. 

Action  by  Dora  C.  Lewy  against  the  Sa:: 
Antonio  Light  Publishing  Company.  From  » 
judgment  for  plalntilT,  defendant  appeaIt^i 
Affirmed. 

Nat  B.  Jones  and  Marcos  W.  Davis,  for  ap- 
pellant. John  Seborn  and  O.  n.  Culbenoc 
for  appellee. 
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NEILL,  J.    This  suit  was  brought  by  tbe 
-appellee  against  appellant  to  recover  dam- 
ages 'alleged  to  have  accmed  to  her  from 
tbe  pablicatlon  in  a  newspaper  of  the  libel- 
ous article  concerning  plaintiff,  hereinafter 
cfli>led  In  onr  conclnslons  of  fact    Plaintiff's 
petition  copies  the  alleged  libelous  publica- 
tion, and  avers  In  the  usual  form  all  the 
essential   facts   necessary    to    constitute    a 
cause  of  action  for  the  publication  in  a  news- 
paper of  a  libel  against  the  defendant.    The- 
appellant  answered  by  general  and  special 
exceptions  to   plaintifTs  petition,   a   general 
denial,  and   specially   pleaded   that  the   al- 
leged libelous  article,  if  published,  was  in 
good  faith  and  In  the  honest  belief  that  it 
Tras  a  true,  fair,  and  Impartial  account  of 
the  official  proceedings  of  the  United  States, 
through  its  officers  of  law,  in  an  attempt  to 
collect  lawful  duty  and  revenue  upon  the 
goods  Imported  and  brought  Into  this  coun- 
try by  the  appellee,  which  proceedings  were 
authorized  by.  law  and  had  under  color  and 
by  virtue  of  their  official  position ;  that  there 
^ere  Just  and  reasonable  grounds  and  prob- 
able cause  for  believing  that  the  alleged  arti- 
cle was  a  fair,  true,  and  impartial  account 
of  said  official  proceedings,  and  that  the  pub- 
lication was  made  only  after  due  and  suffi- 
cient inquiry  as  to  tbe  matters  mentioned  in 
tbe  article  and  of  tbe  acts  of  the  officers 
engaged  in  an  investigation  and  prosecution 
concerning  the  importation  of  the  goods  there- 
in mentioned ;   and  that  the  article  and  mat- 
ters complained  of  were  reasonable  and  fair 
comments  upon  a  matter  of  public  concern, 
and  were  published  by  it  for  general  infor- 
mation. The  trial  of  the  case  resulted  in  a 
rcrdlct  and  Judgment  in  favor  of  plaintiff 
ror  ?!2,500. 

Conclusions  of  Fact 

The  undisputed  evidence  shows  that  the 
lefendant,  on  the  11th  day  of  February,  1906, 
vns  engaged  in  the  publication  of  a  news- 
»apf  r  in  the  city  of  San  Antonio,  Tex.,  called 
he  Son  Antonio  Sunday  Light,  aind  that  on 
aid  day  the  defendant  maliciously  publlsh- 
d  and  distributed  in  the  city  of  San  Antonio, 
:'ex..  an  issue  of  said  newspaper  containing 
he  following  libelous  article  of  and  con- 
ernlng  tbe  plaintiff: 

"Smuggled  Goods  are  Seized  by  the  Cus- 
toms Officers. 
Nearly    Two   Thousand  Dollars   Worth   of 
Bric-a-brac  Confiscated. 
"Goods  Came  from  Europe. 
"Seized  Merchandise  Said  to  have  been 
Smuggled  Through  Port  of  Galves- 
ton and  an  Investigation 
will  be  Made. 

"Several  Official  Heads  may  Fall. 

"'What  has  proved  tbe  largest  seizure  of 
atigg:Ied  goods  that  has  occurred  In  San 
ntonio  In  fifteen  years,  involving  the  iden- 
7  of  one  of  the  best  known  ladles  ol  this 
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city,  came  to  light  yesterday  when  Customs 
Inspector  C.  M.  Ferguson  disclosed  $1,870 
worth  of  miscellaneous  brlc-a-brac,  in  his 
office,  confiscated  from  Mrs.  Dora  O.  Liewy, 
widow  of  the  late  Augustus  Lewy.  It  is 
claimed  that  the  seized  merchandise  was 
smuggled  through  the  port  of  Galveston,  eith- 
er vrlth  or  without  the  knowledge  of  the 
Galveston  authorities.  As  a  result  of  the 
disclosure  the  Galveston  customs  service  is 
greatly  agitated,  and  several  official  beads 
will  probably  fall. 

"Hand  painted  china  and  glassware,  $1,392 ; 
oriental  and  Turkish  rugs,  $342;  hand-made 
laces,  $200 ;  making  a  grand  total  of  $1,870 
worth  of  European  and  Eastern  bric-a-brac, 
comprise  the  list  of  goods  now  in  the  pos- 
session of  the  United  States  custom  house 
authorities  at  this  port.  These  articles  were 
seized  by  tbe  officers  nearly  seven  days  ago, 
since  which  time  they  have  been  traced  from 
practically  their  purchasing  point  to  the 
places  where  they  were  at  last  discovered. 

"This  seizure  is  the  largest  haul  of  smug- 
gled goods  that  has  been  made  in  San  Anton- 
io in  fifteen  years.  The  last  great  haul  was 
that  of  smuggled  opals  that  were  seized  here, 
after  they  had  passed  the  customs  Inspec- 
tors at  the  port  of  Brownsville  on  tbe  Rio 
Grande.  It  was  cleverly  worked  up  by  tbe 
officers,  and  its  history  Involves  quite  a  bit 
of  detail. 

"Several  years  ago  Customs  Inspector  C. 
M.  Ferguson  suspected  that  smuggled  goods 
of  the  nature  Just  seized  were  brought  into 
this  city  and  sold  to  local  merchants  and 
private  purchasers.  While  he  had  bis  sus- 
picions, no  tangible  evidence  was  discovered 
and  nothing  definite  was  done.  He  deter- 
mined to  keep  a  watch,  however,  believing 
that  If  bis  suspicions  were  well  founded  bis 
watchfulness  would  bear  fruit  In'due  sea- 
son. 

"Advertisement  Read. 

"Early  in  January  of  the  current  year 
Mr.  Ferguson  read  an  advertisement  in  a 
local  paper  saying  that  fine  hand-painted 
China  was  for  sale  by  a  certain  party  in  tbe 
city,  who  also  had  established  a  studio  where 
reproductions  of  the  work  would  be  taught. 
Believing  he  knew  who  the  lady  was  who 
had  thus  Inserted  the  advertisement,  and  not 
wishing  to  excite  undue  suspicion,  Mr.  Fer- 
guson called  in  the  assistance  of  Special 
Treasury  Agent  H.  C.  Smith,  to  help  in  the 
work  of  finding  out  whether  the  advertised 
goods  were  smuggled  or  not 

"In  a  Commerce  Street  Jewelry  store  win- 
dow the  officers  observed  some  of  the  china- 
ware  displayed  for  sale,  to  which  was  attach- 
ed a  card  that  more  of  tbe  same  character  of 
goods  might  be  seen  in  a  certain  studio  In 
the  Riverside  Building.  To  the  Riverside 
Building  the  officers  wended  their  way,  and 
into  the  studio  Mr.  Smith  ushered  himself. 

"•Did  he  wish  to  see  the  goods?'  inquired 
the  lady  in  charge,  very  politely. 
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"  To  be  sore,  madam,  my  wife  is  quite  an 
.  artlat  herself,  and  this  afternoon  I  sball 
bring  ber  here  to  see  If  she  would  not  like  to 
make  a  few  purchaaes.' 

"It  bappmed  that  Special  Agent  Smith  had 
his  wife  with  him  while  In  the  city,  and,  by 
pre-arrangement,  she  accompanied  her  hus- 
band to  the  studio  the  following  day  to  make 
a  thorough  examination  of  the  Imported 
merchandise.  Representing  themselves  as 
tourists  from  the  north,  the  pair  presented 
tbemselTes  at  the  studla 

"  This  display  Is  perfectly  exquisite,'  ex- 
claimed Mrs.  Smith  to  the  owner  of  the  prop- 
erty. 'Tou  have  these  plates  marked  at  from 
$25  to  $35  apiece.  They  are  well  worfh  that 
amount.  If  I  had  them  back  home  I  could 
easily  get  from  $76  to  $100  apiece  for  them. 
Those  rugs  which  you  price  to  me  at  $160  I 
could  sell  for  $300  In  my  native  city.' 

"  'Suppose  we  buy  the  entire  lot,  take  them 
back  home  and  sell  them  again,'  InteriKJBed 
Mr.  Smith  to  bis  wife. 

"'How  perfectly  lovely t'  cried  Mrs.  Smith 
enraptured. 

"Investigation  Commenced. 

"A  price  for  the  entire  lot  was  according- 
ly fixed,  and  arrangements  were  perfected 
whereby  the  husband  was  to  return  <»  the 
morrow  to  make  a  payment  and  take  his  pur- 
chase. This  delay  was  merely  a  play  for  time, 
in  order  that  every  step  about  to  be  taken 
might  be  certain,  sure  and  legal.  Mr.  Smith 
was  in  dally  consnlta'tlon  with  Mr.  Ferguson 
during  the  procedure.  In  addition  to  which 
other  government  authorities  were  at  work 
along  other  lines.  Telephonic  communica- 
tion was  had  with  Galveston,  Baltimore, 
Washington  City,  Chicago,  and  several  Euro- 
pean po^ts.  It  was  discovered.  In  the  course 
of  the  investigation,  that  Mrs.  Dora  C.  Lewy, 
widow  of  Augustus  Lewy,  prominently  known 
in  San  Antonio,  left  the  port  of  Galveston 
on  the  steamer  Frankfort  on  the  afternoon 
of  June  6,  1905.  When  she  left  Galveston, 
it  was  ascertained,  she  bad  three  pieces  of 
baggage;  when  she  returned  she  carried 
eight  pieces. 

"It  was  further  learned  that  Mrs.  Lewy  had 
three  daughters  who  had  either  finished,  or 
were  completing,  their  art  education  in  Ger- 
many, and  that  It  had  been  her  custom  for 
several  years  to  make  trips  to  that  country. 
.  Mr.  Ferguson  further  learned  that  Mrs.  Lewy 
had  been  accustomed  to  bringing  back  with 
ber  from  these  European  journeys  much  valu- 
able bric-a-brac  of  the  European  and  oriental 
type. 

"Two  and  two  were  put  together,  and,  ap- 
parently, the  result  was  four. 

"Astonishing  Revelation. 

'"Well,  I  am  here  to  get  the  goods,'  an- 
nounced Mr.  Smith  on  the  appointed  day,  to 
the  lady  owner  of  the  bric-a-brac;  'but  be- 
fore I  band  you  the  money  I  would  like  to 


have  the  customs  house  receipts  for  tbem, 
A  mere  matter  of  business,  you  know.* 

'"Why,  the  receipts  are  nnneccasary,'  rt- 
plied  the  lady.  'Just  take  the  goods  aloii{ 
with  you,  and  the  receipts  will  be  all  rlgbL' 

"'But  the  receipts;  I  must  have  the  n> 
celpts.  I  could  never  think  of  taking  thii 
stuff  back  north  unless  I  had  the  props 
customs  house  papers,'  declared  the  prospe^ 
tlve  purchaser.     . 

"  'Well,  to  tell  you  the  truth,  I  have  v 
receipts.  The  customs  Inspectors  passed  t!» 
articles  through  the  port  of  Galveston  tf 
of  duty.' 

"'Then,  madam,  I  must  seize  tbese  g<*-'.- 
and  convey  them  to  the  ofilce  of  the  Ion 
customs  officer,  Mr.  C.  M.  Ferguson.  I  a: 
a  special  agent  of  the  government,  and  th«> 
are  men  below  with  a  dray  ready  to  come 
after  them.' 

'"Oh,  my  goodness!'  exclaimed  the  Udj 
'What  have  I  done?" 

"  'Nothing,  madam,  except  these  gtx'S 
must  be  confiscated  by  the  government,  aal 
an  explanation  made  how  they  were  bronjei.' 
through  the  Galveston  customs  bouse  wiC- 
out  any  tribute  being  levied  against  tbeiL' 
replied  Mr.  Smith  very  deliberately. 

"Goods  Seized. 

"Forthwith  the  outfit  was  carted  to  tt- 
Federal  Building  where  an  appraisemez- 
was  made  as  to  their  value.  There  the  goods 
will  stay  until  further  disposition  of  the: 
Is  made  by  the  Federal  authorities.  By  h-: 
own  confession,  Mrs.  Lewy,  for  It  was  ooi' 
other  than  she  who  brought  them  with  ber 
across  the  water,  has  surrendered  her  otnxi- 
ship  of  the  rugs,  laces  and  cblna  to  tix 
United  States  government 

"  'Our  duty  as  customs  officers  cease  wbe: 
we  have  seized  goods  and  made  out  oar  case, 
said  Customs  Inspector  Ferguson  last  nlj^'. 
'Mrs.  Lewy  has  acted  perfectly  fair  abut: 
this  matter  through  the  entire  invest  igatior 
has  helped  us  recover  the  goods  she  had  al- 
ready sold,  and  I' have  no  mind  to  make  foi- 
tber  prosecution.  If  criminal  action  is  tai- 
en  against  the  lady  it  will  have  to  be  takcL 
by  the  United  States  District  Attorney,  acl 
the  Treasurer  at  Washington  City.  I  bat- 
performed  my  duty  in  apprehending  smug- 
gled merchandise,  have  seized  the  goods,  ud 
proved  that  the  goods  thus  seized  were  smv- 
gled.  That  completes  my  action  in  the  pteco- 
ises.' 

"Responsibility  Fixed. 

"An  investigation  is  now  being  made  cn>- 
cemlng  the  Identity  of  the  particular  inspect- 
or who  made  the  final  examination  of  ritt 
merchandise  at  the  time  Mrs.  Lewy  entend 
Texas  through  the  port  of  Galveston.  Tk 
Idea  of  bribery  Is  indignantly  q>amed  t? 
the  principals  involved,  and  it  Is  presaiaei 
that  the  investigation  will  resnlt  in  the  di^ 
charge  of  the  inspector  who  'grossly  nefr>^< 
ed'  his  duty  In  not  making  a  closer  and  ma^ 


Digitized  by 


Google 


Tex.) 


SAN  ANTONIO  LIGHT  PUB.  CO.  v.  LEWY. 


579 


thoroagb  examination  of  the  imported  bric- 
a-brac. 

"Tbe  Galveston  coBtoms  service  is  greatly 
agitated  over  tbe  disclosure  and  it  Is  not  un- 
likely that  several  heads  will  fall  by  reason 
of  tbe  vigilance  and  merciless  activity  mani- 
fested by  the  San  Antonio  customs  in- 
spector." 

Copies  of  said  paper,  containing  said  libel- 
ous publication,  were  sold,  distributed,  and 
pat  in  tbe  hands  of  a  number  of  citizens  of 
tbe  city  of  San  Antonio,  and  tbe  libelous 
article  therein  published  was  read  by  them. 

Tbe  evidence  is  reasonably  sufficient  to 
sbow  that  the  article  so  pnblidied  by  the  de- 
fendant, taken  as  a  whole,  tended  to  impeach 
the  honesty,  integrity,  and  good  name  of  the 
plaintiff,  and  that  tbe  same,  or  at  least  part 
tbereof,  constituted  a  libel  as  against  the 
plaintiff,  it  not  being  a  fair,  true,  and  im- 
partial account  of  any  official  proceedings 
authorized  by  law  in  tbe  administration  of 
the  law,  nor  a  reasonable  and  fair  comment 
or  criticism  of  tbe  official  acts  of  public  of- 
ficials, or  of  other  matters  of  public  con- 
cern published  for  general  information. 
That  by  reason  of  defendant's  publishing 
and  distributing  said  libelous  article  the 
plaintiff  was  damaged  in  the  amount  found 
by  the  Jury. 

Conclusions  of  Law. 

1.  Tbe  plaintiff's  petition  was  not  obnox- 
ious to  the  general  demurrer.  It  alleges  tbe 
essential  ingredients  of  a  libel  as  defined  by 
statute,  and  embraces  word  for  word  tbe 
newspaper  report  alleged  to  be  libelous.  It 
Is  not  necessary  for  the  pleader  to  antici- 
pate and  avoid  that  which,  if  pleaded  and 
proved,  would  defeat  tbe  piaintifirs  action. 
Townes  on  Pleading,  272. 

2.  That  portion  of  tbe  petition  assailed  by 
defendant's  special  exception,  referred  to  In 
tbe  second  assignment  of  error,  is  such  as 
has  been  used  for  ages  to  charge  malice  in 
declarations  of  slander  and  libel,  and  has 
always  been  taken  as  an  allegation  of  fact 
rather  than  as  a  conclusion  of  the  pleader. 
Though  the  fact  of  malice  may  be  inferred 
or  deduced  from  other  matters  pleaded,  the 
rules  of  good  pleading  require  a  specific  al- 
legation. In  appropriate  language,  of  such 
fact;  and  that  employed  In  the  petition  is 
so  generally  used  in  alleging  malice  In  ac- 
tions of  this  character  that  it  may  be  re- 
garded as  stereotyi)ed. 

3.  What  is  said  In  disposing  of  the  second 
assignment,  likewise  disposes  of  the  first  prop- 
osition under  the  third,  which  simply  re- 
peats the  objection  to  tbe  same  part  of  the 
petition.  In  regard  to  the  second  proposi- 
tion, it  is  enough  to  say  that  it  was  not  es- 
sential to  aver  that  the  alleged  libelous  pub- 
lication exposed,  or  tended  to  expose,  the 
plaintiff  to  financial  injury.  Damages,  which 
are  necessarily  pecuniary,  follow,  as  a  mat- 
ter of  law,  unprivileged  libelous  utterances. 


If  the  publication  tended  to  Injure  plain- 
tiffs reputation  and  thereby  expose  her  to 
public  hatred,  contempt,  or  ridicule,  or  to 
impeach  her  honesty.  Integrity,  or  reputa- 
tion, unless  it  was  privileged,  as  alleged  in 
tbe  petition,  it  was  no  more  necessary  to 
aver  that  it  tended  to  her  financial  Injury 
than  to  allege  that  it  tended  to  impeach  her 
virtue.  For  it  is  not  necessary  to  aver  all 
the  injurious  or  pernicious  tendencies  enum- 
erated in  the  statute  of  a  publication  in  or- 
der to  state  a  cause  of  action.  A  newspaper 
report  which  has  any  of  such  injurious  or 
IiemlcionB  tendaicies  is  actionable. 

4.  Nor  was  It  essential  for  the  plaintiff 
to  charge  la  her  petition  "that  said  publica- 
tion tended  to  expose  her  to,  or  that  it  did 
expose  her  to,  public  hatred,  contempt,  and 
disgrace  among  her  neighbors  and  all  good 
citizens  of  this  state,  and  cause  it  to  be  sus- 
pected and  believed  by  those  neighbors  and 
citizens  that  she  had  been  guilty  of  the  crime 
of  smuggling  and  bribery  of  tbe  customs 
officers  of  tbe  United  States,"  as  is  contendecf 
by  appellant  in  the  fourth  assignment  of 
error.  This  is  too  obvious  to'  admit  of  dis- 
cussion. * 

5.  This  assignment  of  error  complains  of 
tbe  court's  overruling  defendant's  special  ex- 
ception to  a  certain  Innuendo  following  tbe 
third  paragraph  of  plaintiff's  petition.  In  dis- 
posing of  this  assignment  we  deem  It  only  nec- 
essary to  make  this  quotation:  "Tbe  defend- 
ant is  in  no  way  embarrassed  by  the  pres- 
ence of  the  innuendo  In  the  statement  of.  the 
claim;  in  fact,  it  is  to  him  an  advantage.  He 
can  either  deny  that  he  spoke  the  words,  or 
he  can  admit  that  be  spoke  them,  but  deny 
that  they  conveyed  that  meaning.  He  can 
also  plead  that  tbe  words  were  true,  either 
with  or  without  tbe  alleged  meaning.  It  will 
then  be  for  the  Jury  to  say  from  the  proofs 
whether  tbe  plaintiff's  Innuendo  is  sustained. 
If  not,  tbe  plaintiff  may  fall  back  upon  tbe 
words  themselves,  and  urge  that,  taken  in 
their  natural  and  obvious  signification,  they 
are  actionable  In  themselves  without  the  al- 
leged meaning,  and  that  therefore  bis  unprov- 
ed Innuendo  may  be  rejected  as  surplusage." 
Newell  on  Slander  &  Libel,  p.  628,  §  38.  gee, 
also,  Odgers  on  Libel  &  Slander,  101;  Town- 
shend  on  Slander  &  Libel,  i  336. 

6.  The  principle  of  law  quoted  in  dispos- 
ing of  tbe  fifth  assignment  is  alike  applicable 
to  tbe  sixth,  and  demonstrates  tbe  correct- 
ness of  the  court's  ruling  ui>on  tbe  exception 
to  plalntUTs  petition  which  is  complained  of. 

7.  It  was  not  necessary  to  aver  the  nature, 
character,  nor  extent  of  the  mental  suffering 
caused  her  by  tbe  publication  of  tbe  libelous 
article.  It  would  baffle  tbe  powers  of  the 
most  skilled  anatomist  to  describe  or  meas- 
ure one's  mental  suffering.  He  may  "minis- 
ter to  a  mind  diseased,"  but  an  accurate  de- 
scription or  measurement  of  mental  suffering 
Is  "past  all  surgery."  Indeed,  it  was  not 
at  all  necessary  for  tbe  plaintiff  to  allege 
that  she  suffered  any  agony  on  account  of 
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the  libelous  publication.  It  was  enough  for 
ber  to  aver  the  damages  she  sustained  by 
reason  thereof,  for  upon  the  mere  proof  of 
the  libel  the  Jury  could  give  such  substantial 
damages  as  would  compensate  her  for  the 
defamation. 

8.  The  allegatloB,  "The  defendant  publish- 
ed and  caused  to  be  published  of  and  concern- 
ing plaintiff  the  aforesaid  libelous  article 
recklessly  and  willfully,  without  having  made 
any  proper  and  sufficient  Investigation  of  the 
truth  of  the  charges  contained,"  is  not  ob- 
noxious to  the  objection  urged  by  exception 
to  the  petition  that  it  "states  the  mere  opin- 
ion and  conclusion  of  the  pleader,  and  does 
not  charge  or  aver  any  facts  showing  that 
the  article  was  recklessly  and  willfully  made 
and  published."  To  have  stated  the  facts 
showing  the  animus  of  the  defendant  in  mak- 
ing tbe  publication  would  have  been  to  allege 
the  evidence  by  which  the  fact,  that  the 
defendant  published  the  article  recklessly  and 
willfully,  could  be  proved.  The  rules  of 
pleading  do  not  require, -but  condemn,  plead- 
ing the  evidence  wliicb  a  party  relies  upon 
to  prove  his  allegations. 

9.  The  court  lit  its  cbarge  defined  a  libel 
as  follows:  "A  libel  Is  a  defamation  express- 
ed in  printing,  tending  to  injure  the  reputa- 
tion of  one  who  is  alive  and  thereby  expose 
blm  to  public  hatred,  contempt,  or  ridicule, 
or  financial  Injury,  or  to  impeach  the  honesty. 
Integrity,  or  reputation  of  any  one."  Tbe 
objection  assigned  to  it  Is  tbat  it  "was  cal- 
culated to,  and  did,  lead  tbe  Jury  to  believe 
tbat  plaintiff  had  suffered  financial  injury, 
when  •  ♦  •  no  such  issue  was  before 
the  Jury,  in  that  there  was  no  sufficient  plead- 
ing and  proof  to  establish  such  an  issue." 
The  proposition  advanced  is:  "The  court,  In 
defining  libel,  should  have  limited  the  def- 
inition to  the  character  of  tbe  libel  made  by 
the  case  on  trial,  and  not  include  therein  an  ' 
element  of  damage,  positively  excluded  by 
tbe  special  cbarge  of  appellant,  given  by  the 
court."  Abstractly  speaking.  It  was  Improper 
to  include  in  the  definition  of  libel  a  matter 
neither  alleged  nor  proved;  and.  If  such  in- 
clusion could  tiave  prejudiced  the  defendant, 
it  might  afford  reasonable  ground  of  com- 
plaint. But.  as  the  third  paragraph  of  the 
court's  charge  only  submitted  to  fhe  finding 
of  the  Jury  such  matters  contained  in  its  def- 
inition of  libel  as  were  pleaded  and  proved, 
and  the  court  having,  at  appellant's  request, 
instructed  the  Jury  that  "In  estimating  plain- 

jtllT's  damages.  If  any,  they  should  not  con- 
sider any  financial  injury  suffered  by  her," 

i  we  cannot  perceive  how  it  was  possible  for 
the  defendant  to  have  been  prejudiced  by 
the  definition  of  libel  contained  in  the  charge. 
For  it  Is  clear  that,  if  the  Jury  regarded  the 
evidence  and  special  charge  referred  to,  finan- 
cial injury  to  plaintiff  did  not  enter  into  tbe 
verdict,  and  was  necessarily  excluded  there- 
from. 

10.  The  subject  of  this  assignment  Is  the 
seond  paragraph  of  tbe  cbarge,  which  is  as 


follows:  "If  you  find  from  a  preponderan?? 
of  the  evidence  that  tbe  article  complaine-i 
of  by  plaintiff  in  her  petition  and  set  fnrtli 
therein,  and  as  published  by  the  defendacc, 
is  libelous,  as  above  defined;  or  U  yon  be- 
lieve from  tbe  evidence  that  certain  parts  --f 
said  article  are  susceptible  of  ttie  meaniiK 
or  Innuendoes  placed  thereon  by  the  plaintiS 
and  as  set  out  in  ber  petition,  and  tba: 
such  innuendoes  are  legitimate  lnfereno>$ 
from  tbe  words  composing  sucli  parts  of  saM 
article,  and  tbat  such  parts  of  said  arti'-> 
with  the  innuendoes  set  out  by  tbe  plaintll 
in  her  petition  are  libelous;  and  if  you  be- 
lieve from  tbe  evidence  that  tbe  plaintiff  is 
tbe  person  referred  to  in  said  article,  or  ic 
the  Innuendoes  placed  thereon  to  certaia 
parts  of  said  article  by  plaintiff — then  ynn 
are  instructed  to  return  a  verdict  for  ttt 
plaintiff,  unless  you  find  for  the  defendnr.t 
under  Instructions  hereafter  given  yon."  Tie 
objections  urged  are:  (1)  That  it  assumes 
the  alleged  libelous  article  was  published  bf 
tbe  defendant.  Is  upon  tbe  weight  of  the  evi- 
dence, and  gives  undue  prominence  to  daln 
of  plaintiff  that  the  article  is  UlieloDS.  Ci 
l^at  in  again  referring  to  the  definition  of 
libel,  before  given  in  the  charge,  it  indace>i 
tbe  Jury  to  l)elleve  the  plaintiff  was  entitlwl 
to  recover  for  financial  injury,  though  tlir 
court  had  directed  the  Jury  tbat  such  an  issi:e 
was  not  before  them.  In  answer  to  the  first 
objection  it  is  sufficient  to  say  that  the  o> 
disputed  testimony  shows  the  alleged  libeloQS 
article  was  published,  as  alleged  by  piaintiC, 
in  tbe  San  Antonio  Sunday  Light  on  Feb- 
ruary 11,  190S,  and  that  the  San  Antonio 
Light  Publishing  Ck>mpany  owned  and  pu!- 
llshed  said  paper  at  tbat  time.  This  evideE<:« 
being  undisputed,  the  court  bad  the  right  to 
assume  as  a  fact  that  the  article  was  puV 
lished  by  the  defendant,  the  evidence  rai»:  z 
no  issue  as  to  such  fact.  What  we  have  «.iiJ 
In  disposing  of  the  plnth  assignment  of  error 
is  applicable  to  tbe  second  objection,  and  re- 
quires that  it  be  overruled. 

11.  This  assignment  complains  of  tbe  th:i>l 
paragraph  of  tbe  charge,  which  is  as  follon? 

"If  you  believe  from  the  evidence  that  tb* 
article  published  in  the  defendant's  news- 
paper of  date  February  11,  1906,  was  calcv- 
lated  to  expose  the  plaintiff  to  public  Iiarred. 
contempt,  or  ridicule,  or  to  impeach  tb« 
honesty,  integrity,  and  good  name  of  tb^ 
plaintiff,  then  you  will  return  a  verdict  for 
the  plaintiff,  regardless  of  whether  yon  l*- 
lleve  said  article  was  true  or  false.  But  tbe 
defense  of  privilege,  when  made  oat.  is  i 
perfect  defense  to  an  action  for  libel ;  so  that, 
if  in  this  case  you  believe  that  tbe  govero- 
ment,  through  its  officers,  was  engaged  in 
an  official  proceeding  for  tbe  purpose  of  fo^ 
felting  tbe  goods  brought  Into  this  conntrr 
by  the  plaintiff  for  nonpayment  of  duty,  and 
the  defendant,  through  its  servants,  was  1e- 
formed  of  such  proceeding  and  publialied  tbr 
article  complained  of,  and  that  the  said  ir- 
ticle  is  a  true,  fair,  and  Impartial  account  at 
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such  ofiScial  proceeding,  then  you  will  find 
for  the  defendant." 

The  objection  that  It  unduly  emphasizes 
an  issue,  and  is  upon  the  weight  or  the  evl- 
clence,  was  considered  and  disposed  of  in 
passing  upon  the  two  last  preceding  assign- 
ments. 

The  other,  covered  by  the  proposition— 
*'Tbe  truthfulness  of  a  publication  is  a  per- 
fect defense  to  a  libel  suit"— has  no  applica- 
tion to  the  case,  as  it  is  presented  by  the 
record.  While  the  truth  of  the  matter  pub- 
lished is,  and  has  always  been,  a  complete 
defense  to  an  action  of  libel,  yet  it  must  be 
pleaded  by  the  defendant  in  order  for  it  to 
be  available.  Cranflll  v.  Hayden,  97  Tes. 
665,  80  S.  W.  600 ;  Townshend  on  Slander,  {§ 
211,  354,  409;  Newell  on  Slander  &  Libel, 
658.  The  act  of  March  26,  1901,  p.  30,  c  26, 
which  declares  that  "the  truth  of  the  state- 
ment in  such  publication  shall  be  a  defense 
of  such  an  action,"  is  simply  an  enunciation 
of  the  common  law  as  it  theretofore  existed, 
and  does  not  abrogate  or  affect  the  rule  re- 
quiring such  defense  to  be  specially  pleaded 
in  order  that  it  may  be  proved.  Therefore 
the  defendant,  not  having  pleaded  the  truth 
of  the  matters  contained  in  the  publication, 
cannot  complain  of  the  charge  by  reason  of 
its  omission  of  such  an  issue. 

The  phrase,  "Good  name,"  as  used  in  the 
charge,  can  mean  nothing  else  than  reputa- 
tion, and  has  always  been  so  regarded,  which 
is  illustrated  by  this  quotation :  "Good  name 
in  man  or  woman  *  *  *  is  the  immediate 
jewel  of  their  souls.  •  •  *  He  that  filches 
from  me  my  'good  name'  robs  me  of  tliat 
which  not  enriches  him,  and  malces  me  poor 
Indeed." 

12.  The  twelfth  assignment  of  error  assails 
the  fourth  paragraph  of  the  charge  which  is 
as  follows:  "If  you  flud  for  the  plaintiff, 
then  you  should  award  her  such  compen- 
satory damages  as  would  ordinarily  and  prob- 
ably result  from  the  article  as  published,  and 
in  estimating  her  damages,  if  any,  you  may 
consider  plaintiff's  mental  suffering,  if  any, 
caused  by  the  publication  of  said  article,  but 
you  cannot  allow  her  any  exemplary  dam- 
ages." This  part  of  the  charge  did  not  of  Itself, 
nor  when  taken  with  the  entire  charge  (in- 
eluding  the  special  instruction  given  at  de- 
fendant's request),  authorize  a  recovery  for 
financial  loss.  On  the  measure  of  damages, 
it  is  in  perfect  harmony  with  other  deci- 
sions of  the  courts  in  similar  cases.  Belo  & 
Co.  V.  Fuller,  84  Ter.  453,  19  S.  W.  616,  31 
Am.  St.  Rep.  75;  Forke  v.  Homann,  14  Tex. 
Civ.  App.  670,  39  S.  W.  210;  Rosenbaum  v. 
Roche  (Tex.  Civ.  App.)  101  S.  W.  1104.  The 
act  of  1901  does  not  undertake  to  state  the 
elements  of  damages  In  a  civil  action  for  a 
libelous  publication  in  a  newspaper,  but 
leaves  the  measure  of  damages,  save  as  to 
certain  matters  which  it  provides  may  be 
pleaded  and  proved  in  mitigation,  as  it  was 
before  the  enactment 

13.  This  assignment  complains  of  the  court's 


refusing  this  special  charge:  "If  in  the  ar- 
ticle complained  of  as  libelous  you  find  any 
comments  or  statements  of  matters  of  public 
concern  that  are  libelous,  yet  if  they  were 
made  by  defendant  upon  probable  cause,  and 
the  defendant  published  the  same  for  gen- 
eral information,  then  as  to  such  matters 
you  will  find  for  the  defendant"— requested 
by  defendant.  This  charge  was  evidently 
asked  in  view  of  subdivision  4,  J  3,  p.  30,  c. 
26,  of  the  act  of  1901,  which  privileges  "a 
reasonable  and  fair  criticism  of  official  acts 
of  public  officials  and  of  other  matters  of  putv 
11c  concern  published  for  general  informa- 
tion." This  relates  solely  to  comment  or 
criticism  of  official  acts  and  matters  of  pub- 
lic concern.  "Probable  cause"  for  making 
the  comment  or  criticism  is  not  even  a  factor 
to  be  considered  in  determining  whether  it  is 
privileged  or  not  If  comment  or  criticism  of 
such  acts  and  matters  is  made  and  publish- 
ed, and  it  Is  libelous,  the  privilege  of  immu- 
nity from  the  consequences  of  the  publication 
is  not  extended  by  the  statute,  unless  it  be 
shown  such  comment  and  criticism  is  reason- 
able and  fair. 

Besides,  If  it  should  be  conceded  that  the 
construction  of  the  statute,  as  contended  for 
by  appellant's  counsel,  is  correct  the  charge 
was  properly  refused.  For  It  will  be  noticed 
from  the  article  that  the  comment  or  criti- 
cism is  not  confined  to  plaintiff,  but  extends 
to  the  customs  officers  of  the  government  at 
Galveston.  If,  then,  there  were  probable 
cause  for  the  comment  or  criticism  of  such 
officers,  although  there  should  be  none  for  the 
plaintiff,  the  Jury  under  the  requested  charge 
would  be  required  to  find  for  the  defendant. 

14.  The  proposition  by  appellant  under 
this  assignment,  that  under  the  laws  of  the 
United  States,  their  agent  in  the  customs 
service  is  authorized  to  enter  one's  house, 
search  for  and  seize  property  without  a  war- 
rant, if  he  have  reasonable  cause  to  suspect 
it  has  been  Imported  contrary  to  law,  is  as- 
tonishing to  any  one  who  has  any  knowledge 
of  the  Constitution,  laws,  history,  and  genius 
of  our  government.  Article  4,  Amend.  Const. 
U.  S.;  section  3066,  Rev.  St.  U.  S.  (U.  S. 
Comp.  St  1901,  p.  2008);  Boyd  v.  U.  S.,  116 
U.  S.  616,  6  Sup.  Ct  524,  29  L.  Ed.  746.  Al- 
most as  startling  is  appellant's  effort  to  prove 
the  laws  of  the  United  States  by  the  testi- 
mony of  the  officer  who  made  the  unwarrant- 
ed search  and  seizure.  The  courts  of  the 
several  states  take  Judicial  knowledge  of  the 
laws  of  the  federal  government,  and  no  prin- 
ciple of  evidence  permits  them  to  substitute 
the  testimony  of  any  of  Its  officers,  even 
though  he  be  a  revenue  agent  for  such  knowl- 
edge. 

But  if  it  were  i)osslble  to  conceive  that  the 
law  regarding  the  authority  of  an  officer  In 
the  custom's  service  is  as  contended  for  In 
the  assignment  we  would  be  unable  to  per- 
ceive its  applicability.  The  comment  and 
criticism  is  not  upon  the  revenue  officer  or 
bis  acts.    He  is  fliade  the  hero  of  the  story. 
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The  public  Is  led  to  believe  from  the  article 
that  his  acts  are  praiseworthy  and  tn  accord- 
ance with  law,  and  that  he  is  a  "marvelous 
proper  man."  It  is  the  widow  to  whom  the 
chivalrlc  reporter,  by  bis  comment  and  criti- 
cism, pays  the  humble  tribute  of  his  respects, 
in  the  display  of  his  knowledge  of  the  "value 
of  addlUon,  division,"  if  not  of  "sUence" 
(which  be  foregoes  in  order  to  avail  bis 
paper  of  the  "scoop"  be  has  made  on  the 
other  newspapers  of  the  city),  for  the  pur- 
pose of  demonstrating  that  she  has  been 
guilty  of  smuggling,  and,  perhaps,  of  brib- 
ing the  government's  customs  officers  at  the 
port  of  Galveston ;  which  is  not  "a  reasonable 
or  fair  criticism  of  official  acts  of  public  of- 
ficials." 

15.  The  special  charge,  the  refusal  of  which 
is  the  subject  of  this  assignment,  omits  the 
issue  of  actual  malice,  made  by  the  pleadings 
and  evidence,  and  authorizes  a  finding  for 
defendant  upon  the  finding  of  certain  facts, 
without  regard  to  whether  the  publication 
was  made  by  it  with  actual  malice.  Proof 
of  actual  malice  on  the  part  of  the  publisher 
of  a  libelous  article  prevents  the  publication 
from  being  privileged.  The  law  does  not  per- 
mit a  publisher  to  glut  his  malice  against  a 
citizen  by  publishing  matter  which,  in  the 
absence  of  actual  malice,  would  be  privileged. 
Besides,  as  shown  in  considering  a  prior  as- 
signment, the  comments  published  are  not 
upon  "official  proceedings,"  but  upon  the  sup- 
posed acts  of  a  private  citizen. 

16.  This  assignment  complains  of  the  re- 
fusal of  the  following  charge:  "If,  in  con* 
strulng  the  article  complained  of  as  libelous, 
you  find  comments  upon  said  official  proceed- 
ings, if  any,  wbiph  were  not  fair,  true,  and 
impartial  statements  of  said  proceedings, 
you  may  find  such  matter  or  matters  of  com- 
ment privileged,  provided  they  were  reason- 
able and  fair  comments  upon  matters  of  pub- 
lic concern  and  published  by  the  defendant 
for  general  information,  and  in  this  event 
you  will  find  for  the  defendant  upon  any 
such  comments."  This  charge  would  make 
comments  on  official  proceedings,  which  are 
neither  true,  fair,  nor  impartial,  privileged, 
provided  they  are  upon  matters  of  public  con- 
cern and  published  for  general  information. 
We  are  not  able  to  perceive  bow  comments 
upon  official  proceedings,  which  are  untrue 
and  unfair,  can  become  reasonable  and  fair 
by  reason  of  the  official  proceedings  being 
matters  of  public  concern.  Official  proceed- 
ings, though  they  may  relate  to  matters  of 
public  concern,  must  be  viewed  as  official 
proceedings;  and  if  newspaper  commnits 
upon  them  are  not  fair,  true,  and  Impartial, 
they  cannot  under  the  law  be  deemed  privi- 
leged. If,  as  applied  to  official  proceedings, 
the  comments  are  untrue,  they  most  neces- 
sarily be  untrue  as  to  the  same  proceedings 
when  viewed  as  matters  of  public  concern. 

17.  This  assignment  complains  of  the  rd> 
fusal  of  the  following  charge:  "If  you  be- 
lieve that  any  of  the  matters  of  comment  in 


the  article  complained  of  are  libeloas,  still,  if 
they  were  reasonable  and  fair  inferences  In 
reference  to  matters  of  public  concern  and 
published  In  good  faith  and  upon  probable 
cause  for  the  general  Information,  then  you 
will  find  that  such  inferences  were  privileged. 
and  that  the  plaintiff  is  not  entitled  to  recov- 
er therefor."  What  we  have  said  in  consid- 
ering previous  assignments,  we  deem  a  suffi- 
cient demonstration  of  the  fallacy  of  the  re- 
quested Instruction.  We  will  only  add  that 
probable  cause  for  believing  the  truth  of  mat- 
ters contained  in  a  libelous  article,  while  it 
may  mitigate  tbe  damages,  does  not  Justify 
its  publication. 

18.  The  defendant,  having  failed  to  plead 
the  truth  of  any  matter  contained  in  the  li- 
belous article,  was  not  entitled  to  have  tbe 
question,  as  to  whether  the  plaintiff  was 
guilty  of  tbe  offense  of  smuggling,  determin- 
ed. Therefore  tbe  court  did  not  err  in  re- 
fusing the  special  charge  presenting  ancb  an 
Issue.  Even  If  such  an  issue  had  been  pre- 
sented, the  charge  should  not  have  been  giv- 
en, for  it  omits  an  essential  ingredient  of  the 
offense. 

19.  The  same  may  be  said  of  the  special 
charge,  the  refusal  of  which  is  tbe  subject 
of  this  assignment  In  order  to  constitute 
the  offense  of  smug^gllng,  there  must  be  clan- 
destine introduction  of  goods  subject  to  dntr 
with  the  Intent  to  dtfraud  the  government. 
These  essential  Ingredients  of  the  offense 
were  not  included  In  the  requested  chs-rge. 

20.  The  quotation  we  made  from  Newell  on 
Slander  and  Libel  In  disposing  of  the  fifth 
assignment  of  error  demonstrates  that  the  re- 
quested charge,  made  tbe  subject  of  this  one, 
was  properly  refused. 

21.  This  assignment  of  error  complains  at 
the  refusal  of  the  defendant's  request  to  give 
this  special  charge:  "In  determining  the  ex- 
istence of  probable  cause  as  to  any  of  the  is- 
sues in  which  tbe  existence  of  probable  cause 
is  submitted  to  you,  you  may  look  to  and 
may  Inquire  whether  plaintiff  was  guilty  of 
smuggling  In  brhiglng  Into  this  country,  with- 
out the  payment  of  duty,  any  of  the  articles 
brought  by  her."  It  is  enough  to  say  that 
as  the  trial  court  did  not  submit  in  the  main 
charge,  or  in  any  charge  requested  by  de- 
fendant, any  question  of  "probable  cause"  for 
the  publication  of  the  libelous  article,  there 
was  nothing  to  which  this  Instmctlon  could 
relate,  and  that,  therefore^  it  was  properly 
refused. 

22.  As  mental  suffering  on  the  ptwt  of  the 
person  defamed  is  one  of.  the  direct  results 
of  the  publication  of  libelous  matter,  and  In 
an  action  for  libel  the-  plaintiff  may  recover 
compensation  therefor  (Sedg.  on  Dam.  {  443; 
Suth.  on  Dam.  {  1206;  Newell  on  Slander  & 
Libel,  863,  864,  S  85),  the  conrt  did  not  «r 
in  refusing  defendant's  request  to  instruct 
the  Jury  that  they  could  not  consider  or  aUow 
plaintiff  any  damages  for  mental  anguish. 

23.  The  defendant  Itself  Introduced  In  evi- 
dence the  Judgment  of  the  federal  district 
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oourt  In  tbe  proceedings  to  forfeit  and  conflE^ 
oate  the  goods,  or  some  of  them,  referred  to 
in  the  libelous  article,  which  was  against  the 
United  States.    It  is  not  shown  by  the  record 
Tot  what  purpose  such  Judgment  was  intro- 
duced as  evidence.    The  defendant  here  com- 
plains of  the  refusal  of  the  court  to  Instruct 
1:he  Jury  at  Its  request  that  such  Judgment 
should  have  no  Influence  upon  them  In  their 
deliberations  upon  the  Issues  submitted  to 
them.    The  purpose  of  the  charge  was  to  re- 
lieve the  defendant  from  wbat  might  be  the 
effect  of  evidence  it  introduced  on  its  own  ac- 
count.   It  might  as  well  predicate  error  up- 
on the  plalntifTs  permitting  It  to  be  intro- 
duced without  objection  as  to  complain  that 
the  court  erred  in  falling  to  relieve  it  from 
the  consequences  of  its  own  error.    One  may 
not  deliberately,  in  the  trial  of  a  case,  do  an 
erroneous  act  which  may  be  prejudicial  to 
bim,  and  obtain  a  reversal  of  the  Judgment 
because  the  trial  court  refused  his  request  to 
give  a  charge  which  would  nullify  the  effect 
of  such  action  on  his  part    If  this  were  per- 
missible, counsel  for  a  party  might  exhaust 
his  ingenuity  in  conjuring  up  and  introduc- 
ing irrelevant  evidence  for  tbe  purpose  of  ob- 
taining a  reversal  of  a  Judgment  against  his 
client  because  tbe  trial  court  refused  his  re- 
quest to  charge  the  Jury  to  disregard  It 

24.  There  was  no  error  in  the  refusal  of 
defendant's  request  to  charge  the  Jury  that 
it  was  not  required  to  prove  its  defense  of 
privilege  literally,  and  that  such  defense  Is 
made  out  if  proven  in  substance  and  fact. 
Tbe  charge  of  the  court  upon  the  issue  of 
privilege  is  In  the  language  of  the  statute, 
which  clearly  defines  and  enumerates  such 
libelous  matter  as  it  makes  privileged,  and 
the  court  could  add  nothing  to  nor  subtract 
anything  from  the  law,  but  it  was  for  the 
Jury  to  say  whether,  under  the  statute  and 
from  the  evidence  before  them,  tbe  matter 
contained  in  the  publication  was  privileged. 

26.  Special  charge  No.  15  requested  by  de- 
fendant was  properly  refused.  There  is  no 
language  in  the  article  so  limitlBg  and  quali- 
fying its  meaning  as  to  make  it  not  libelous 
when  taken  as  a  whole.  Its  meaning  is  too 
clear  to  admit  of  any  doubt  upon  this  point. 
The  only  possible  question  concerning  it  is, 
was  it  privileged? 

26.  The  special  charge  made  the  subject 
of  this  assignment  is  given  in  substance  in 
tbe  main  charge,  and  for  that  reason  there 
was  no  error  In  its  refusal. 

27.  The  special  charge  referred  to  in  this 
assignment  was  properly  refused  for  the  rea- 
sons stated  in  our  consideration  of  the  thir- 
teentb  and  fourteenth  assignments  of  error. 

28.  We  can  perceive  no  error  in  the  refusal 
of  tbe  court  to  instruct  the  Jury  to  disregard 
tbe  remarks  made  in  argument  by  plaintiff's 
counsel,  referred  to  in  this  assignment.  They 
seem  to  us  to  have  been  proper  and  in  legiti- 


mate  argument,   upon   evidence   beforf)  the 
Jury  upon  the  issue  of  damages. 

29.  The  defendant  having  failed  to  plead  as 
a  matter  of  defense  that  the  plaintiff  was 
guilty  of  smuggling,  there  was,  as  we  have 
intimated  in  disposing  of  another  assignment, 
no  issue  in  regard  to  her  being  guilty  of  such 
offense.  Therefore  the  court  properly  refus- 
ed to  submit  such  issue  as  requested  by  de- 
fendant in  tbe  special  charge  referred  to  in 
this  assignment 

30.  The  testimony  referred  to  by  us  in  dis- 
posing of  the  tenth  assignment  of  error  was 
amply  sufficient  to  authorize  the  admission  in 
evidence  of  a  copy  of  the  San  Antonio  Sun- 
day Light  of  February  11,  1006,  over  appel- 
lant's objection  that  there  was  no  evidence 
that  defendant  published  and  circulated  said 
newspaper.  Therefore  we  overrule  the  thir- 
tieth as  well  as  tbe  thirty-first  assignment 
of  eiTor. 

81.  The  testimony  of  the  witness  Smith,  re- 
ferred to  in  the  thirty-second  assignment  of 
error,  was  clearly  hearsay  and  irrelevant  to 
any  issue  in  the  case,  and  for  these  reasons 
was  properly  excluded. 

32.  The  question  asked  the  witness  Smith, 
by  defendant's  counsel,  was  obviously  im- 
proper, in  tliat  it  sought  to  elicit  the  conclu- 
sion arrived  at  by  the  witness  from  the  con- 
versation he  had  with  the  plaintiff ;  and  the 
court  did  not  err  In  sustaining  plaintiff's  ob- 
jections to  it,  as  is  complained  in  the  thirty- 
third  assignment. 

33.  As  the  report  of  Smith  to  Cummlngs  is 
not  mentioned  nor  commented  on  in  the  li- 
belous article,  even  it  it  should  be  deemed 
"official  proceedings"  within  the  meaning  of 
the  statute,  we  fail  to  perceive  its  relevancy 
as  evidence  in  this  case.  Certainly  it  was  in- 
admissible as  evidence  of  the  fact  stated  In 
it,  for  as  to  such  matters  it  was  purely  hear- 
say. Therefore  we  overrule  the  thirty-fourth, 
thirty-fifth,  and  thirty-sixth  assignments. 

34.  There  is  no  merit  in  the  thirty-seventh, 
thirty-eighth,  thirty-ninth,  nor  fortieth  as- 
signments of  error,  and  all  are  overruled. 

There  is  no  error  In  the  Judgment,  and  it 
is  affirmed. 


GULP,  C.  A  8.  P.  RT.  CO.  v.  ROGERS. 

(Court   of  Civil   Appeals   of  Texas.     Oct   14, 
1908,     Rehearing  Denied  Nov.  25,  190&) 

EvinENCE    (§    498*)  —  Opinion   Evidence  — 
Shipment  or  Live  Stock— Detebioeatiow. 
In  an  action  for  damages  to  animals  dur- 
ing transportation,  a  witness  could  testify  as  to 
the  extent  of  loss  in  value  and  weight  of  the 
animals,  predicated  upon  their  condition  when 
thev  arrired  at  a  certain  place,  and  as  to  what 
In  his  opinion  wag  the  cause  of  that  condition. 
[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  $§  2275,  2276;    Dec.  Dig.  {  403.*] 

Appeal  from  Llano  County  Court,  A.  H. 
Wllbem,  Judge. 


•For  other  caiM  lee  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Reporter  Indexea 
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Action  by  W.  J.  Rogers  against  the  Gulf, 
Colorado  ft  Santa  F6  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

See,  also,  102  S.  W.  738. 

S.  R.  Fisher,  J.  H.  TalUchet,  S.  W.  Fisher, 
and  Terry,  Cavln  &  Mills,  for  appella&t  Mc- 
Lean &  Spears,  for  appellee. 

FISHER,  C.  J.  There  was  no  error  In  the 
trial  court  admitting  the  evidence  of  the 
witness  Barse.  His  testimony  did  not  come 
within  the  rule  announced  by  the  Supreme 
Court  in  H.  &  T.  O.  R.  R.  Co.  ▼.  Roberts 
(Tex.)  108  S.  W.  808,  but  It  was  merely  to 
the  effect  of  the  extent  of  the  loss  in  value 
and  weight  of  the  cattle  predicated  upon  the 
condition  they  were  in  when  they  arrived  at 
Ft.  Worth,  and  as  to  what  In  his  opinion  was 
the  cause  of  that  condition.  Having  held 
this  evidence  to  be  admissible,  there  was 
Bufiiclent  evidence  of  the  amount  of  damages 
sustained  to  supirart  the  Judgment  of  the 
trial  court. 

We  find  no  error  In  the  record,  and  the 
Judgment  la  affirmed. 


BABCOCK  V.  LEWiat 

(Court  of   Civil   Appeals   of  Texas.     Oct.   21, 

1908.     Rehearing  Denied  Nov.  25,  1008.) 

1.  Specific  Pebforuance  (§  46*)— Contbacts 
Enfobceable — Past  Pkbfobuance  of  Osai. 
Contract. 

Where  plaintiff,  a  contract  purchaser  of  land, 
took  possession,  dug  a  well  thereon,  and  put  in 
the  foundation  of  a  stable,  he  was  in  exclusive 
possession  so  as  to  entitle  him  to  specific  per- 
formance of  a  parol  contract  for  its  sale  to  him, 
though  he  afterwards  allowed  the  vendor  to  oc- 
cupy the  property  with  him,  if  the  vendor's  pos- 
session was  subordinate  to  plaintiff's. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §§  128,  129;  Dec.  Dig.  { 
46.»] 

2.  Specific  Pebfobmance  (§  97*)— Tender  of 
CoNSiDEBATioN— Repudiation  of  Contract. 

Where  the  contract  purchaser  of  land  at- 
tempted to  settle  with  the  vendor  by  paying  the 
balance  due  under  the  contract,  and  could  have 
paid  it,  but  the  vendor  refused  to  settle  on  the 
basis  of  the  contract,  his  acts  constituted  a  re- 
pudiation of  the  contract  and  made  unnecessary 
a  formal  tender  by  the  purchaser  of  the  amount 
actually  due  as  a  condition  precedent  to  suit  for 
specific  performance. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §  294 ;   Dec.  Dig.  §  97.»] 

3.  Spfxific  Pebformahce  (§  43*)— Contbacts 
Enforceable— Part  Perfobmanck  of  Orai, 
Contract— Sale  of  I^a^nd. 

The  payment  of  $37  of  the  contract  pur- 
chase price  of  $lOO  for  land,  and  the  digging  of 
a  well  on  the  premises,  and  laying  of  the  found- 
ation for  a  stable  by  the  contract  purchaser,  is 
a  Buflicient  part  performance  to  entitle  him  to 
spocific  performance  of  an  oral  contract  for  the 
sale  of  the  land. 

(E<1.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  K  136,  13C,  138;  Dec. 
Dig.  i  43.*] 


4.  Specific  Performance  (5  43*) — C3oktkact% 
Enforceable— Improvements  akd  Kxfex- 
ditctres. 

A  payment  of  one-third  of  the  priix  of  tb- 
land  and  improvements  were  not  so  insi^nificar: 
as  to  warrant  a  refusal  of  specific  performani<' 
of  the  contract,  even  though  they  did  not  equsl 
in  value  what  the  purchaser  had  Ksined  by  his 
occupancy  of  the  land. 

[Ed.  Note. — For  other  cases,  see  Specific  P«r- 
formance.  Cent.  Dig.  i§  136,  138;  Dec  Dig.  i 
43.*] 

6.  Specific  Performance  ((  121*) — Pboceed- 

ihgs— Evidence. 

In  a  suit  by  a  contract  purchaser  of  lanj 
for  the  specific  performance  of  the  contract,  ev- 
idence held  not  to  show  that  the  purchaser  cta.«- 
ed  to  improve  the  premises  and  yielded  posses- 
sion to  the  vendor,  nor  that  materials  and  labor 
furnished  by  the  vendor  in  making  impror?- 
ments  constituted  Improvements  thereon  by  him 
and  a  charge  against  the  land  and  the  pur- 
chaser. 

[Ed.  Note. — ^For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §  390;   Dec.  Dig.  S  121.' 

Appeal  from  District  Court,  Liberty  Coun- 
ty;   L.  B.  Hlghtower,  Judge. 

Action  by  Andrew  Lewis  against  J.  W. 
Babcock  for  specific  performance  of  a  con- 
tract for  the  sale  of  land.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

3.  F.  Dabney  and  E.  B.  Pickett,  for  ap- 
pellant. F.  M.  StevNiB  and  C.  F.  Stevens, 
for  appellee. 

KEY,  J.  This  Is  a  suit  for  the  specific 
performance  of  a  contract  (or  the  sale  of 
land.  The  plaintiff  pleaded  a  written  con- 
tract which  the  trial  court  held  did  not  suf- 
ficiently describe  the  land,  and  the  case  was 
submitted  to  the  Jury  upon  the  plaintiff's 
contention  that  he  had  paid  sucb  iiortkMi  of 
the  purchase  money,  held  such  possession. 
and  made  such  Improvements  as  entitled 
him  In  equity  to  a  decree  for  specific  perform- 
ance. Upon  a  verdict  rendered  In  his  favor 
the  court  entered  Judgment  for  the  plain- 
tiff, and  the  defendant  baa  appealed. 

No  complaint  is  urged  by  appellant  against 
the  court's  charge,  or  any  ruling  made  during 
the  progress  of  the  trial  All  the  assign- 
ments in  app«llant'8  brief  assail  tbe  verdict 
of  the  Jury.  The  first  contention  Is  that  tbe 
evidence  falls  to  show  sucb  exclusive  posses- 
sion by  the  plaintiff  as  is  required  for  tbe 
enforcement  of  a  parol  contract  for  the  sale 
of  land.  This  assignment  is  overruled,  be- 
cause the  testimony  of  both  the  plaintiff  and 
defendant  shows  that  tbe  plaintiff  took  pos- 
session of  tbe  land  under  tbe  contract  of  sale, 
dug  a  well  thereon,  and  put  In  the  foundation 
of  a  baildlng  Intended  to  be  used  as  a  stable 
for  live  stock.  According  to  the  plalntifTs 
testimony,  by  agreement  between  him  and 
the  defendant  the  latter  was  thereafter  ad- 
mitted into  Joint  possession  with  the  plaintiff, 
and.  acting  together,  they  changed  the  plain- 
tiff's plan  and  erected  a  larger  stable,  which 
was  used  for  more  than  a  year  by  both  of 
them,  each  using  practically  halt  of  the  buBd- 
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Ing.  This  Joint  possession  of  the  property 
by  the  consent  of  tbe  plaintiff  did  not  change 
the  fact  that  the  plaintiff  took  exclusive  pos- 
session of  the  land  under  the  contract  of 
sale  and  made  valuable  and  permanent  Im- 
provements thereon.  In  fact,  according  to 
his  testimony,  and  that  given  by  the  witness 
Rush,  which  seems  to  have  been  accepted  by 
tbe  Jury,  the  defendant's  possession  was  un- 
der contract  with  and  subordinate  to  the  pos- 
session of  plaintiff.  If  such  was  tbe  case, 
and  the  defendant  occupied  toward  the  plain- 
tiff the  relation  of  tenant,  then  the  defend- 
ant's possession  was  in  legal  contemplation 
possession  by  the  plaintiff. 

The  second  assignment  challenges  the  ver- 
dict upon  the  contention  that  the  testimony 
shows  tliat  there  was  never  any  tender  on 
the  part  of  the  plaintiff  to  pay  the  balance  of 
the  agreed  purchase  price  for  the  land.  This 
assignment  is  not  regarded  as  tenable.  '  The 
agreed  price  of  tbe  land  was  $100,  of  which 
amount  the  proof  shows  the  plaintiff  had 
paid  to  the  defendant  $37,  leaving  a  balance 
due  on  the  land  of  $63.  The  plaintiff  admit- 
ted and  testljQed  that  he  was  Indebted  to  tbe 
defendant  $97  more  for  material  used  in 
constructing  tbe  stable  and  paid  for  by  the 
defendant.  Bis  testimony  also  shows  with 
reasonable  certainty  that  be  could  and  would 
have  paid  the  defendant  these  two  sums, 
amounting  to  $160;  that  he  attempted  to 
settle  with  him  upon  that  basis,  and  the  de- 
fendant refused  to  do  so,  and  declared  that 
he  would  not  convey  the  land  to  the  plain- 
tiff or  any  one  else  for  less  than  $450.  That 
declaration  by  the  defendant  constituted  a  re- 
pudiation of  the  contract,  and  rendered  it  un- 
necessary for  the  plaintiff  to  make  a  formal 
tender  of  tlie  amount  actually  due. 

Under  the  third  assignment  two  proposi- 
tions are  presented.  Tbe  first  is  that  the 
improvements  made  on  tl>e  land  by  tbe  plain- 
tiff and  tbe  amount  of  purchase  money  paid 
by  him  were  too  slight  and  trivial  to  entitle 
him  to  hold  the  land.  On  that  proposition 
tbe  evidence  is  clearly  against  appellant,  and 
that  contention  cannot  be  sustained.  Tbe 
second  proposition  asserts  that  trivial  and  in- 
significant expenditures  and  improvements 
which  do  not  equal  in  value  what  the  vendee 
has  gained  by  his  occupancy  of  the  land  do 
not  entitle  him  to  bare  enforced  a  verbal 
contract  for  the  sale  of  such  land.  The  pur- 
chase money  paid  by  the  plaintiff  and  the 
improvements  made  on  tbe  land  by  him  were 
not  trivial  and  ihslgniflcant,  and  for  that 
reason  we  rule  against  him  on  the  point  un- 
der consideration.  Wells  v.  Davis,  77  Tex. 
636.  14  S.  W.  237. 

The  fourth  and  last  assignment  of  error 
asserts  that  the  uncontradicted  evidence 
shows  that  tbe  plaintiff  ceased  all  effort  to 
place  Any  Improvements  on  tbe  premises  in 
controversy,  and  yielded  possession  to  the 
defendant,  and  agreed  that  the  latter  might 


complete  the  improvements,  which  he  did, 
and  consequently  the  plaintiff  should  not  re- 
cover the  land  without  refunding  to  the  de- 
fendant tbe  value  of  the  Improvements  so 
placed  thereon  by  the  defendant,  which  value 
the  evidence  shows  was  $300  or  more.  The 
record  does  not  sustain  this  assignment  Tbe 
uncontradicted  evidence  does  not  show  that 
the  plaintiff  ceased  all  effort  to  place  im- 
provements on  the  land.  On  the  contrary, 
according  to  the  plaintlfTs  testimony,  after 
he  consented  for  the  defendant  to  Join  him 
in  building  the  stable,  he  furnished  material 
and  aided  in  person  in  its  construction.  It 
may  be  conceded  that  the  defendant  furnish- 
ed most  of  the  material  that  was  used  In  tbe 
building,  but  according  to  the  plaintiff's  tes- 
timony It  was  agreed  that  he  was  to  become 
liable  for  only  the  $97  lumber  bill  paid  by 
the  defendant,  and  which  tbe  Judgment  of 
the  court  below  fixes  as  a  charge  against  the 
land,  and  requires  tbe  plaintiff  to  pay  in  or- 
der to  recover  the  land.  It  may  also  be  con- 
ceded that  the  defendant  furnished  and  paid 
for  most  of  the  labor  that  was  used  in  con- 
structing the  building,  but  according  to  the 
plaintiffs  testimony  he  agreed  to  do  that  for 
the  Joint  use  of  the  building,  which  he  subse- 
quently enjoyed.  Such  being  the  case,  it  con- 
stituted no  charge  against  the  plaintiff  or 
the  land. 

This  disposes  of  all  the  questions  presented 
In  appellant's  brief,  and  our  conclusion  is 
that  upon  all  the  Issues  submitted  to  the 
Jury  the  verdict  finding  for  the  plaintiff  is 
supported  by  testimony. 

No  error  Has  been  pointed  out,  and  the 
Judgment  Is  affirmed. 


CITY  OF  6ALVEST0X  v.  J.  M.  GUFFEY 
PETROLEUJI  CO.r 

(Ck>nrt  of  Civil  Appeals  of  Texas.     Oct.  21, 
1908.     Rehearing  Denied  Nov.  25,  190&) 

1.  Taxation   ({  260*)  —  Situs  —  Pebsonai. 
Pkopebtt. 

When  tlie  property  is  physical  In  character, 
and  of  a  nature  that  can  acquire  an  actual 
situs.  It  must  be  taxed  in  tbe  county  where  ac- 
tually situated  or  located. 

[Bid.    Note.— For   other  cases,   see   Taxation, 
Cent.  Dig.  i  433 ;   Dec.  Dig.  §  260.*] 

2.  Taxation  (i  262*)— Vesskls—Sttus— Place 
OF  Rnbollment. 

For  the  purpose  of  taxation,  vessels  may 
acquire  an  actual  situs,  and  the  place  of  enroll- 
ment and  registration  is  not  controlling,  if  the 
actual  situs  is  elsewhere. 

[Ed.    Note. — For   other   cases,    see   Taxation. 
Cent  Dig.  {  436 ;   Dec.  Dig,  §  262.*] 

S.  Taxation  (5  262*)— Situs  or  Vessels. 

A  city  has  no  juriadiction  to  assess  for  tax- 
ation vessels  which  have  acquired  an  actual 
situs  at  another  place,  although  enrolled  in 
the  United  States  customhouse  in  sudi  city. 

[Ed,    Note.— For    other   cases,    see  Taxation. 
Cent  Dig.  §  436;   Dec.  Dig.  f  202.*] 
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Appeal  from  District  Court,  Jefferson 
County;   W.  H.  Pope,  Judge. 

Action  by  the  city  of  GalTeston  against  the 
J.  li.  Guffey  Petroleum  Company.  From  a 
Judgment  for  defendant,  plain tlfl  appeals. 
AfDrmed. 

Thla  la  a  suit  by  the  dty  of  Galyeston  to 
recover  of  appellee  $4,936.40,  with  Interest 
and  penalties,  alleged  by  appellant  to  be  due 
it  for  taxes  levied  and  assessed  upon  certain 
vessels  owned  by  appellee,  which  are  enrolled 
and  registered  in  the  United  States  custom- 
house in  the  city  and  county  of  Galveston. 

The  trial  court  held  that  these  vessels 
were  not  subject  to  taxation  In  the  dty  of 
Galveston,  and  rendered  Judgment  in  favor 
of  appellee.  The  court  found  no  conclusions 
of  law,  but  found  conclusions  of  fact  which 
are  as  follows: 

"(1)  That  the  city  of  Galveston  Is  a  mu- 
nicipal corporation,  duly  chartered  and  in- 
corporated by  public  law  of  the  state  of  Tex- 
as, and  that  it  is  a  separate  and  lndei)end- 
ent  school  district,  and  has  power,  and  is 
bound  by  ordinances,  to  annually  levy  and 
collect  a  tax  of  20  cents  on  the  $100  valua- 
tion, upon  the  taxable  pr<^>erty  within  the 
limits  of  said  city,  for  the  support  and  main- 
tenance of  public  free  schools  in  said  city 
of  Galveston. 

"(2)  That  all  the  barges,  schooners,  steam- 
ers, and  vessels  of  every  kind  mentioned  in 
plaintiff's  petition  are  owned  by  defendant, 
and  were  enrolled  in  the  United  States  cus- 
tomhouse tn  the  city  of  Galveston  on  the  sev- 
eral dates  mentioned  in  plaintiUTs  petition. 

"(3)  That  plaintiff  was  authorized  to  levy, 
assess,  and  collect  taxes  for  the  year  1906, 
and  that  the  levy  and  assessment  of  the  tax- 
es for  the  year  1905  made  by  the  city  of  Gal- 
veston, Including  a  school  tax,  as  set  forth  in 
plaintifTs  petition,  were  properly  and  regu- 
larly made,  and  that  all  requirements  for  a 
legal  levy  and  assessment  have  been  com- 
plied with. 

"(4)  That  defendant  failed  to  render  the 
said  barges,  steamers,  etc.,  to  plaintifTs  as- 
sessor for  Hating  and  assessment  on  or  be- 
fore June  1, 1905,  and  the  said  assessor  there- 
upon listed  the  said  property  for  taxation  as 
unrendered;  that  same  was  referred  to  plain- 
tiff's board  of  equalization,  by  which,  after 
due  notice  as  required  by  law,  the  said  prop- 
erty was  appraised  at  the  raloation  stated 
in  plaintiff's  petition. 

"(5)  That  the  levy  for  municipal  taxes  for 
the  year  1906  was  $1.62  on  the  $100  valua- 
tion, and  that  the  levy  for  school  taxes  was 
20  cents  on  the  $100  valuation  for  said  year. 

"(6)  That  defendant  has  failed  and  refused 
to  pay  the  amount  of  taxes  charged  against 
It  by  plaintiff,  and  still  fails  and  refuses  to 
pay  the  same. 

"(7)  That  the  United  States  cnstombouse, 
where  said  vessels  of  the  defendant  are  en- 
rolled, is  situated  within  the  territorial  lim- 
its of  the  city  of  Galveston  in  the  state  of 
Texas. 


"(8)  That  the  defendant  is  Justly  Indebted 
to  the  city  of  Galveston  in  the  sum  of  $4,936.- 
40,  with  interest  thereon  at  ttie  rate  of  6  pe 
cent  per  annum  from  the  1st  day  ot  Jams- 
aiy,  1906,  and  a  penalty  ot  5  per  cent.,  if  t^ 
property  of  said  defendant  described  in  plain- 
tifTs petition  was  subject  to  taxation  by  tbe 
dty  of  Galveston. 

"(9)  That  it  is  a  fact  that  eadi  and  aU  of 
the  barges,  steamers,  schooners,  and  vess^ 
of  every  kind  described  In  the  plaintiff's  peti- 
tion are  owned  by  the  J.  M.  Guffey  Petroleax 
Company,  and  no  oilier  person  <Mr  oorporattas 
has  any  interest  therein. 

"(10)  That  the  J.  M.  Guffey  Fetroleam 
Company  is  a  private  corporation,  chartered 
nnder  the  laws  of  the  state  of  Texas,  for  the 
purposes  of  mining  for  and  producing  petro- 
leum oil  and  other  minerals.  That  the  prin- 
cipal.place  of  business  stated  in  the  charter 
of  the  corporation  and  domicile  Is  the  dtj 
of  Beaumont  Jefferson  county,  Tex.,  and  that 
In  said  city  of  Beanmont  Jefferson  conntr. 
Tex.,  It  has  and  maintains  its  general  oiB- 
ces,  and  not  elsewhere,  and  that  Its  man- 
aging officers  and  agents  reside  and  ban 
their  offices  In  said  city  ot  Beaumont  and 
not  elsewhere. 

"(11)  That  at  each  and  all  Of  the  times 
mentioned  in  plaintifTs  petition,  at  which  tbe 
vessels  therein  described  were  registered  and 
enrolled  at  the  port  of  Galveston,  said  port 
of  Galveston  was  the  only  port  of  entry  situ- 
ated within  the  collection  district  in  wbicb 
the  dty  of  Beaumont  is  situated,  and  said 
vessels  were  enrolled  at  said  port  of  Galves 
ton  In  compliance  with  the  navlgatloa  law< 
of  the  United  States,  because  said  dty  wa^ 
the  nearest  port  of  entry  at  which  they  conld 
be  registered  or  enrolled  to  the  residence  «t 
the  owner,  to  wit,  the  nearest  port  of  «iti7 
to  Beaumont  Jefferson  county,  Tex. 

"(12)  That  each  and  all  of  said  vessels  bare 
painted  on  the  stem,  In  white  letters  on  black 
ground,  the  name  of  the  vessel  and  the  words 
'of  Port  Arthur'  in  compliance  with,  the  nan- 
gation  laws  of  the  United  States,  reqnirins 
that  each  vessel  shall  have  Its  name,  and  tlie 
name  of  the  port  nearest  to  the  place  where 
the  owner  resides,  so  painted  on  the  stem:  I: 
being  shown  that  Port  Arthur  is  situated  3^ 
miles  from  the  city  of.  Beaumont,  the  resi- 
dence of  the  J.  If.  Guffey  Petroleom  Com- 
pany, and  that  Galveston  Is  some  90  miles 
from  said  dty  of  Beaumont 

"(13)  That  Port  Arthur  Is  situated  In  Jef- 
ferson county,  Tex.,  and  is  a  port  at  wbicli 
ocean-going  vessels  receive  and  disciiarpe 
freight  and  passengers  doing  an  interstate 
and  international  business,  and  at  which  dd- 
meroue  barges,  schooners,  and  water  craft  o( 
all  kind  receive  and  discharge  cargio  in  an 
interstate  and  coastwise  trade.  That  For*. 
Arthur  is  20  miles  from  Beanmont  and  aboa; 
90  miles  from  Galveston,  and  la  edtoated  on 
Sabine  Lake  or  Sabine  Bay,  at  the  north  end 
of  Port  Arthur  Canal,  which  canal  is  naviga- 
ble for  vessels  drawing  22  feet  >ind  connects 
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tbe  town  of  Port  Artlrar  with  Sabine  Pass, 
and  thence  through  the  Jetties  to  the  Gnlf  of 
Mexico.  That  Port  Arthur  Is  not  a  port  of 
entry,  and  vessels  cannot  be  registered  or  en- 
rolled there,  under  the  laws  of  the  United 
States. 

"(14)  That  not  one  of  the  vessels  described 
In  plalntHTs  petition  has  ever  been  actually 
or  physically  In  the  city  of  Galveston,  or  In 
Oalveston  bay,  and  none  of  them  have  ever 
done  any  business  to  or  from  the  port  of  Gal- 
veston. But  there  Is  nothing  to  prevent  said 
vessels  from  entering  the  port  of  Galveston, 
and  doing  business  there.  In  the  event  their 
owners  should  deem  It  proper  to  do  so. 

"(13)  That  all  of  the  steamers  described  In 
the  petition  ply  between  Port  Arthur  and 
Philadelphia  and  New  York  and  other  points 
along  the  Atlantic  seaboard,  and  are  engaged 
In  the  business  of  carrying  oil,  crude  and  re- 
fined, from  Port  Arthur  to  the  above-named 
ports.  That  when  not  actually  engaged  on 
the  seas  In  carrying  oil,  or  at  the  port  of  des- 
tination In  unloading  same,  said  steamers  are 
at  Port  Arthur,  Jefferson  county,  Tex.,  await- 
ing cargo  or  taking  on  cargo,  and  have  never 
been  in  the  iMrt  of  Galveston  for  any  purpose 
whatever. 

"(16)  That  all  the  barges  and  vessels,  ex- 
cept steamers  described  In  plaintlflTs  petition, 
are  engaged  in  the  transportation  of  oil, 
crude  and  refined,  from  Port  Arthur,  Tex.,  to 
points  along  the  coast,  and  sometimfs  to 
points  In  the  Interior  reached  by  rivers,  but 
that  at  all  times  when  said  vessels  are  not 
engaged  In  the  actual  carrying  of  oil  away 
from  Port  Arthur  they  are  stationed  there 
and  remain  at  Port  Arthur  In  Jefferson  coun- 
ty, Tex.,  and  none  of  them  have  ever  been  In 
Galveston,  or  the  waters  of  Galveston  Bay, 
for  any  purpose  whatever. 

"(17)  It  is  further  agreed  that  the  J.  M. 
Guffey  Petroleum  (Company  has  and  main- 
tains no  office  or  agent  of  any  kind  In  the 
city  of  Galveston,  Tex.,  and  conducts  no  busi- 
ness of  any  kind  or  character  at  or  from  said 
city. 

"(18)  That  all  the  vessels  described  In 
plaintiff's  petition  are  specially  built  and  fit- 
ted for  the  carrying  of  petroleum  oil,  crude  or 
refined,  and  could  not  be  used  for  carrying 
other  kinds  of  freight  without  extensive  and 
costly  alterations,  are  engaged  solely  In  said 
business,  and  were  so  engaged  during  all  the 
times  mentioned  In  the  petition;  that  said 
vessels  take  cargo  only  at  Port  Arthur,  and 
carry  no  passengers  and  no  freight,  except 
oil,  and  always  omie  back  to  Port  Arthur 
empty,  carrying  no  return  cargo." 

M.  E.  Kleberg,  for  appellant.  F.  O.  Proctor 
and  D.  Edward  Greer,  for  appellee 

FISHER,  C.  J.  (after  stating  the  facts  as 
above).  The  Legislature  may.  In  certain  In- 
stances, give  to  property  an  artificial  situs 


for  the  purposes,  of  taxation;  but  when  the 
property  Is  physical  In  character,  or  of  a  na- 
ture  that  can  acquire  an  actual  situs,  it  must 
under  our  Constitution  be  taxed  In  the  coun- 
ty where  actually  situated  or  located.  The 
finding  of  the  court  is  to  the  effect  that  these 
vessels  so  taxed  have  an  actual  situs  at  Port 
Arthur,  in  the  county  of  Jefferson,  and  are 
not  and  have  never  been  within  waters  lo- 
cated within  the  territorial  Jurisdiction  of 
the  city  of  Galveston. 

That  vessels  may  acquire  an  actual  situs 
Is  a  proposition  too  well  settled  to  be  ques- 
tioned, and  that  the  place  of  enrollment  and 
registration  is  not  controlling.  If  the  actual 
situs  Is  elsewhere.  Old  Dominion  Steamship 
Co.  V.  Virginia,  198  U.  S.  299,  25  Snp.  Ct. 
686,  49  L.  Ed.  1059 ;  Ayer  &  Lord  Tie  Co.  v. 
Kentucky,  202  U.  S.  410,  28  Sup.  Ot  679.  50 
L.  Ed.  1082;  Mayor  ▼.  Baldwin,  S7  Ala.  61, 
29  Am.  Rep.  713. 

The  court  having  determined  by  a  finding, 
which  is  not  disputed,  that  the  actual  situs 
of  these  vessels  was  at  a  place  other  than  the 
city  of  Galveston,  the  latter  was  wanting  In 
Jurisdiction  to  assess  the  vessels  for  taxation. 
Its  power  In  this  respect  Is  limited  to  proper- 
ty within  the  limits  of  the  city,  or  that  of  a 
nature  Intangible  and  personal,  which  has  not 
acquired  an  actual  situs  elsewhere  owned  by 
the  citizens  of  that  city. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 


SLOAN  v.  McMILLIN. 

(Court  of  Civil   Appeals   of  Texas.     Oct   14, 

190&    On  Rehearing,  Nov.  18,  1906.) 

1.  Afpeai.  and  Ebbos  (g  1127*)— Affibmance 
ON  Cebtificatb  —  Tbarbcbipt  —  Copt  of 
Judgment. 

Motion  to  aflSim  on  certificate,  not  being 
accompanied  by  a  certified  copy  of  the  judg- 
ment, as  required  by  law,  cannot  be  granted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  IMg.  |  4434 ;   Dec.  Dig.  f  1127.»] 

2.  Afpeai.  and  Ebbob  (S  1127*)— Affibmance 
ON  Cebtifioatb—Tbanbcbipt— Showing  Ju- 
risdiction. 

A  judgment  for  a  sum  below  the  original 
jurisdiction  of  the  trial  court  cannot  be  affirm- 
ed, even  on  certificate,  the  transcript  failing  to 
show  how  the  case  came  into  that  court ;  there 
thus  being  a  failure  to  show  jurisdiction  in  the 
trial  court,  and  consequently  in  the  appellate 
court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1127.*] 

3.  Afpeai.  and  Ebbob  ({  508*)— Appkai.  Bono 
— Showing  as  to  Tike  of  Fiuno. 

It  does  not  affirmatively  appear,  as  is  nec- 
essai^,  that  the  appeal  bond  was  filed  in  time 
to  give  the  appellate  court  jurisdiction;  the 
statute  requiring  it  to  be  filed  in  a  certain  time 
after  adjournment  of  the  trial  court,  or,  when 
by  law  the  term  may  continue  more  than  eight 
weeks,  within  a  certain  time  after  notice  of  ap- 
peal ;  and  the  record,  though  giving  the  date 
of  approval  of  the  bond,  not  showing  when 
the  court  adjourned,  how  long  the  term  could 
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dissolves  the  temporary  restraining  order 
which  had  theretofore  been  Issued  at  the 
Instance  of  the  appellant,  but  commands  the 
appellant  to  remove  the  obstructions  which 
she  has  placed  within  the  limits  of  the  streets 
adjacent  to  her  property,  and  perpetually  en- 
joins her  from  fortho:  obstructing  said 
streets.  While  this  suit  was  apparently  in- 
stituted for  the  purpose  of  enjoining  the  ap- 
pellees from  Interfering  with  certain  fences 
and  houses  claimed  by  the  city  of  Texarluina 
to  be  obstructions  In  Oalt  and  Tenth  streets, 
we  think  it  is  merely  a  controversy  over  a 
boundary  line,  and  the  issue  Is  the  location 
of  the  lines  of  the  aforesaid  streets  adjacent 
to  the  property  of  the  appellant  in  block  No. 
98  of  said  city. 

The  record  contains  22  assignments  of  er- 
ror filed  in  the  court  below,  but  only  9  of 
them  have  been  copied  into  the  appellant's 
brief.  Numbering  these  in  the  order  in 
which  they  appear  in  the  brief,  and  not  as 
there  numbered,  they  are  as  follows: 

(1)  "The  trial  court  should  have  held  and 
foimd  that  the  evidence  clearly  showed  that 
plaintlfT  had  acquired  an  absolute  title  by 
possession  and  occupancy  through  herself 
and  her  predecessors  in  title,  of  more  than 
thirty-three  (33)  years,  which  possession  had 
never  been  disturbed  nor  interrupted  by  ad- 
verse claimants  or  possessors." 

(2)  "Because  the  Judgment  of  the  court  al- 
lows the  defendants  to  take  the  property  of 
the  plaintiff,  without  adequate  compensation 
having  first  been  paid  to  her,  and  without 
ever  having  condemned  the  same  and  paying 
its  value  into  court  (or  to  her),  under  the 
statutes  providing  for  condemnation  proceed- 
ings. And  it  virtually  permits  the  defend- 
ants to  confiscate  her  property,  for  the  pub- 
lic use,  without  the  due  course  of  the  law  of 
the  land." 

(3)  "The  trial  court  should  have  held  that 
the  evidence  clearly  showed  that  the  defend- 
ants bad  no  right  to  open  up  a  street  over 
plaintiff's  property  without  making  adequate 
compensation  therefor,  and  that  all  of  said 
defendants  were  and  are  Joint  wrongdoers, 
and  that  the  plaintiff  Is  entitled  to  a  manda- 
tory injunction,  restraining  each  and  all  of 
them  from  so  doing  and  acting." 

(4)  "The  trial  court  erred  in  not  deciding 
that  the  defendants  'and  the  city  have  no 
right,  as  a  municipal  corporation,  to  take — 
after  32  years'  continuous  adverse  possession 
and  occupancy — ^the  property  of  the  plain- 
tiff, and  confiscate  the  same,  without  ade- 
quate compensation,  and  destroy  her  im- 
provements.' " 

(5)  "The  trial  court  erred  in  not  finding 
that  the  evidence  (which  was  alMSolutely  un- 
disputed) established  the  fact  that  the  land 
in  controversy  was  never  at  any  time  what- 
soever dedicated,  used,  or  occupied  by  the 
city  or  by  the  public  as  a  street,  road,  or 
thoroughfare;  that  said  city  has  never  ob- 
tained nor  acquired  by  dedication,  purchase, 
01  use,  or  in  any  other  way,  a  public  street 


across  said  land,  as  shown  by  the  maps,  an- 
nexed to  the  afiSdavit  of  F.  M.  Henry,  as  ex- 
hibits, and  thereby  referred  to  and  which 
were  made  a  part  of  her  motion  for  a  aevr 
trial." 

(6)  "The  trial  court  erred  in  not  flndin; 
and  holding  that  there  is  absolutely  no  evi- 
dence whatever,  by  any  witness,  showing:  that 
the  land  in  controversy  was  ever  mat^ied  or 
platted,  or  laid  out  in  town  lots  or  blocK!!. 
when  the  land  was  sold  to  Mary  B.  Ake,  or 
was  ever  so  mapped,  etc.,  prior  to  the  year 
1886,  by  any  one." 

(7)  "The  trial  court  erred  in  not  finding 
and  holding  that  the  evidence  showed  ttat 
there  was  at  the  present  time — and  had  been 
for  some  8  or  9  years — a  'sufficient  street." 
know  as  'Oak  street,'  about  25  or  30  feet 
wide.  Just  west  of  and  in  front  of  plaintiff's 
land  in  controversy,  facing  west,  and  mnninz 
almost  due  north  and  south,  for  the  publii' 
use,  travel  and  convenience,'  and  that  there 
was  not  such  travel  upon  nor  use  of  said 
Oak  street  during  all  of  said  time." 

(8)  "The  lower  court  should  have  held  and 
found  that  the  undisputed  evidence  clearly 
established  the  fact  that  the  plaintiff  and  her 
predecessors  had  been  in  the  actual,  peace- 
able, and  adverse  possession  of  the  land  and 
premises,  and  paying  all  the  taxes  thereon, 
and  claiming  to  own  the  same,  for  more  than 
five  years  next  before  the  defendants  filed 
their  answer  and  cross-action  herein,  culti- 
vating same  and  same  fenced  up  and  occu- 
pied, and  should  have  found  for  her  on  her 
plea  of  five-year  limitation." 

(9)  "The  lower  court  erred  In  not  holding 
that  appellant  had  title  to  the  land  boiinde<l 
and  described,  as  shown  in  her  pleadings  and 
hereinafter  described,  and  so  as  to  include 
all  of  her  improvements,  and  had  had  and 
held  peaceable  and  adverse  possession  of  the 
same,  ctdtivatlng,  using,  and  oijoylng  the 
same  for  a  period  of  more  than  ten  years, 
before  the  commencement  of  this  suit." 

These  assignments  seem  to  be  mainly  di- 
rected against  what  might  be  termed  the 
court's  conclusions  of  fact  incorporated  in 
the  Judgment  as  the  basis  for  same.  We  do 
not  think  any  of  these  assignments  comply 
with  the  roles  adopted  by  our  Supreme  Court 
or  the  statute  governing  the  framing  of  as- 
signments of  error.  In  addition  to  being  too 
general,  there  are  many  other  serious  objec- 
tions to  some  of  them  which  would  be  a  suf- 
ficient Justification  for  a  refusal  to  consider 
them.  But,  assuming  that  they  all,  when 
taken  and  considered  together  as  an  entirety, 
raise  the  question  of  whether  the  Judgment 
of  the  court  is  sustained  by  the  evidence,  we 
have  reached  the  conclusion  that  the  Judg- 
ment should  be  affirmed. 

It  Is  evident  from  the  appellant's  plead- 
ings that  her  property  is  situated  within  tbe 
corporate  limits  of  the  city  of  Texarkana. 
Tex.;  that  it  ctmsists  of  lots  1,  2,  3,  10,  11.  and 
12  of  block  98,  as  shown  on  the  plat  of  said 
city;    that  it  is  bounded  on  two  sides,  the 
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north  and  the  west,  by  Tenth  and  Oak  streets. 
She  thus  recognizes  the  corporate  existence 
of  the  city,  and  these  public  streets.    Under 
the  law,  cities  and  towns  have  the  right  to 
summarily  open  their  streets  and  clear  the 
same  of  obstructions.     City  of  Corsicana  v. 
Zom,  87  Tex.  817,  78  S.  Wi.  824.     It  there- 
fore devolved  upon  the  appellant  to  show 
that  the  boundaries  of  her  property  were  not 
in  conflict  with  the  public  streets  of  the  city. 
The  appellant  began  her  ownership  and  pos- 
session in   1887,   and  her  deed,   which   was 
offered  In  evidence  by  the  appellees,  described 
the  property  as  follows :     "All  that  certain 
lot,  tract  or  parcel  of  land,  situated  In  the 
county  of  Bowie,  and  state  of  Texas,  describ- 
ed as  follows,  to  wit:     Lots  One,  Two,  Ai 
Three,  Ten,  Eleven  &  Twelve,  in  Block  No. 
Xlnety  Eight,  as  laid  down,  on  the  map  or 
plat  of  the  city  of  Texarkana,  Texas,  said 
lots  fronting  150  ft  on  Spruce  St.,  150  ft., 
on  Oak  St,  and  bounded  on  the  North  by 
10th  St"    From  this  it  appears  that  her  prop- 
erty had  been  platted  and  mapped,  and  that 
the  streets  in   controversy  had  been  desig- 
nated on  the  map  and  plat,  even  If  they  had 
not  been  actually  laid  out  on  the  ground.    In 
determining   the   boundaries  of   the   appel- 
lant's purchase,   recourse   must  be   had  to 
the  plats  as  shown  on  the  recognized  map 
of  the  city.    While  the  maps  used  In  the  trial 
In  the  court  below  have  been  brought  to  us  in 
a  very  unsatisfactory  condition,  and  without 
sufficient  identification  to  enable  us  to  con- 
sider them,  if  any  question  should  be  raised, 
we  have  taken  the  pains  to  carefully  exam- 
ine them.    All  of  the  maps  referred  to  in  the 
oral  argument  before  us  by  the  attorneys  for 
both  parties  are  now  before  us.    Those  which 
show  the  platting  of  the  block  ki  controversy 
show  also  Tenth  street  to  be  60  feet  in  width 
and  Oak  street  to  be  80  feet  in  width,  or  at 
least  they  show  that  both  of  those  streets  were 
of  uniform  width  for  their  entire  length,  and 
the  testimony  of  witnesses  is  to  the  effect 
that  they  were  60  and  80  feet  in  width.    It 
Is  Immaterial  that  those  under  whom  appel- 
lant claims  may  have  owned  the  land  upon 
which  the  streets  were  located,  and  that  their 
deeds  fail  to  show  any  allowance  for  streets. 
If  the  appellant  after  the  opening  of  Tenth 
and  uak  streets  for  the  full  width  claimed 
by  the  city,  has  all  of  the  land  to  which  she 
Is  oitltled  under  her  deeds,  clearly  she  is  not 
entitled  to   any   relief.     If  her   fences   and 
houses  at  the  time  of  opening  those  streets 
extended  beyond  her  lines  and  into  the  streets 
or  the  grounds  that  were  platted  for  streets, 
then  the  city  has  the  right  to  affirmative  re- 
lief against  such  intrusion. 

The  appellant  seems  to  insist  that  the  court 
should  have  fotmd  that  she  had  a  prescrip- 
tive right  to  the  portion  of  the  street  within 
her  Indosnre.  This  claim  is  based  upon  the 
conten^on  that  she  and  those  under  whom 
she  claims  have  had  adverse  possession  for 
more  than  30  years  before  this  suit  was  fil- 
ed.   The  pleading  xtpon  which  this  claim  Is 


based  Is  as  follows;  "That  on  January, 
1806,  and  on  February  5,  1807,  plalntUC  was 
lawfully  seised  and  possessed  of  the  herein- 
after described  tract  and  parcel  of  land  and 
town  lots  and  the  improvements  thereon  situ- 
ated, owning  and  holding  the  same  In  fee- 
simple  title,  and  she  then  being  and  still  is 
the  legal  and  equitable  owner  of  same  and 
entitled  to  the  possession  thereof,  and  that 
she  has  been  such  owner  and  possessor  of 
same  for  more  than  nine  years,  and  that  her 
predecessors  in  title  to  said  land  and  prem- 
ises were  the  legal  ojmers  and  possessors  of 
same  for  about  16  or  20  years  or  more  or 
less,  and  In  the  actual,  exclusive,  open,  no- 
torious, hostile,  and  adverse  possession  there- 
of for  said  length  of  time,  before  this  plain- 
tiff became  the  owner  and  possessor  thereof 
(under  whom  she  claims  title),  and  that  she 
is  entitled  to  the  possession  thereof."  The 
writer  does  not  think  this  is  a  sufficient  al- 
legatton  of  title  by  limitation.  Where  a  par- 
ty relies  upon  limitation  to  support  a  recov- 
ery, or  as  a  defense,  it  must  be  specially 
pleaded.  Mayer  vt  Paxton,  78  Tex.  186,  14 
S.  W.  568.  But  admitting  that  such  a  plead- 
ing might  be  considered  sufficient  in  the  ab- 
sence of  any  exception,  where  testimony  in 
its  support  has  been  received  without  ob- 
jection and  there  has  been  a  finding  by  the 
court  or  a  Jury  in  favor  of  a  title  by  limita- 
tion, still  no  such  condition  Is  here  before 
us.  Since  the  enactment  of  the  statute  of 
1887  no  such  right  can  be  acquired  against 
any  county  or  town  or  city  to  any  public 
road  or  street  Article  3351,  Sayles'  Ann. 
Civ.  St  1887.  If  any  rights  existed  which 
would  authorize  any  of  the  appellant's  gran- 
tees to  hold  by  limitation  the  encroachments 
upon  the  streets,  it  must  have  been  perfect- 
ed prior  to  the  enactment  of  this  statute. 
There  is  testimony  which  will  Justify  a  find- 
ing that  the  land  upon  which  the  appellant's 
property  Is  located  was  mapped  and  platted 
as  early  as  1874  or  1873,  but  that  no  streets 
were  ever  opened  until  some  time  later.  The 
exact  time  when  they  were  opened  Is  not 
made  clear  by  the  evidence.  The  only  wit- 
ness for  the  appellant  who  seemed  to  be  at 
all  certain  as  to  the  Inclosures  of  the  proper- 
ty of  the  appellant  says  that  in  1878  it  be- 
longed to  a  man  by  the  name  of  Barron, 
that  the  latter  had  a  fence  on  the  west  side, 
where  Oak  street  is  now,  and  that  the  fence 
was  about  where  it  was  when  the  controversy 
arose  between  the  appellant  and  the  city. 
Taking  this  in  its  most  favorable  light,  it 
would  fall  one  year  short  of  giving  the  10 
yeais'  possession,  and  that  is  the  only  period 
of  limitation  that  is  pleaded.  If  we  can  regard 
that  as  having  been  sufficiently  done.  Ap- 
pellant's attorney,  who  testified  upon  the 
trial  of  the  case,  stated  that  he  was  familiar 
with  the  location  of  the  lots  of  land  in  con- 
troversy; that  he  had  known  them  for  many 
years;  that  in  1878  and  1878  this  land  was 
not  laid  off  into  lots,  blocks,  and  streets; 
that  the  streets  bad  not  then  be^i  dedicated, 
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and  were  not  dedicated  till  about  September, 
1886,  about  the  time  of  a  friendly  suit  t>e- 
tween  Trigg,  Henry,  and  Eatee.  If  tbls  be 
true,  and  It  would  appear  that  the  appellant 
cannot  dispute  It,  limitation  could  not  hare 
been  running  against  tbe  city  more  than 
one  year  till  it  was  terminated  by  the  statute. 
Limitation  could  not  have  commenced  till 
the  streets  were  laid  off  or  dedicated  to  pub- 
lic use. 

We  consider  it  unnecessary  to  further  dis- 
cuss the  facts  of  this  case,  and  fully  concur 
in  the  conclusion  reached  by  the  trial  court. 

The  judgment  is  affirmed. 


FREY  V.  MYERS  et  al. 

(Court   of  Civil   Appeals   of  Texas.     Oct   28, 

1908.     Rehearing  Denied  Nov.' 23,  1908.) 

1.  Tbial  (§  35*)— Reception  or  Evidenob— 
Stipci-ations. 

An  admission  for  the  purposes  of  the  suit 
by  the  attorneys  of  record  is  conclusive  of  the 
facts  admitted. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  i  88;   Dec.  Dig.  §  35.»] 

2.  Husband  and  Wife  (§  264*)— Commxjnitt 
Pbopebtt— Evidence. 

It  being  admitted  by  counsel  that  the  con- 
sideration of  a  deed  to  a  husband  during  cover- 
ture was  cash,  and  there  being  no  evidence  that 
the  money  was  his  separate  property,  the  land 
in  the  possession  of  him  and  his  wife  when  the 
marriage  was  dissolved  by  his  death  must,  under 
Rev.  St.  1895,  arts.  2968,  2969,  be  deemed  com- 
munity property^  as  against  persons  claiming 
it  under  devise  from  him  as  his  separate  prop- 
erty. 

[Ed.  Note. — For  other  coses,  see  Husband  and 
Wife,  Dec.  Dig.  {  264.*] 

8.  Deeds  (f  116*)- Wabbahtt  Deed— Afteb- 
AcQUiBED  Title. 

Even  if  B.,  the  purchaser  at  execution  sale 
under  a  final  judgment,  got  no  title,  the  same 
property  having  been  sold  to  W.  at  execution 
sale  under  a  prior  judgment,  in  the  same  action, 
for  costs,  yet  the  title  acquired  by  B.  by  quit- 
claim from  M.  after,  B.  had  given  a  warranty 
deed  of  tbe  property  inured  to  the  benefit  of  his 
grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  §  116.*] 

4.  Lis  Pendens  (§  24*)— Innocent  Purchab- 

EB— CONSIDEEATION. 

The  grantees  in  a  voluntary  deed  made 
pending  action  against  the  grantor  take  sub- 
ject to  the  judgment  afterwards  rendered  against 
her  in  the  action. 

[Ed.  Note. — For  other  cases,  see  Lis  Pendens, 
Cent.  Dig.  I  38;  Dec.  Dig.  §  24.*] 

6.  Tenancy  in  Common   (t  15*)  —  Advebse 

POS.SESSION. 

The  possession  of  a  tenant  in  common,  who 
repudiates  the  co-tenancy  of  the  other  owner, 
to  the  knowledge  of  the  other,  and  whose  pos- 
session is  clearly  adverse  to  and  incompatible 
with  her  interest  as  a  co-tenant,  gives  title 
against  tbe  co-tenant. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  $§  42-52 ;  Dec.  Dig.  §  15.*J 

6.  Adverse  Possession  (|  62*)— Mattebs  In- 
consistent. 

That  community  property  is  inventoried  by 
the  executor  as  the  estate  of  testator  is  not  in- 


consistent with  possession  of  the  devisee  of  th» 
property  being  adverse  to  testator's  wife,  to  the 
extent  of  her  half  interest 

[B^.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  8  62.*] 

7.  Advekse    Possession    (§   62*)— Effect    or 
Accepting  Deed. 

The  adverse  possession  of  devisees  of  com- 
munity property,  ae  against  the  widow  of  testa- 
tor, is  not  destroyed  by  their  acceptance  of  a 
deed  from  her,  they  continuing  their  adverse 
possession,  as  it  commenced,  daimiag  title  a': 
devisees,  and  their  acceptance  of  the  deed  bein; 
merely  to  avoid  any  possible  question  that  miphi 
arise  because  of  the  grantor  being  tbe  widow 
of  testator,  and  bis  wife  when  he  acquired  the 
property. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pot- 
session,  Dec.  Dig.  {  62.*] 

8.  Adverse   Possession    (S   25*)— Possessiosi 
BT  One  fob  Hebself  and  Another. 

For  one  to  acquire  title  by  adverse  posses- 
sion there  must  have  been  actual  occupancy  br 
him  in  person,  or  through  a  tenant  so  that 
where  R.,  who  with  her  minor  brother  owna 
an  undivided  half  Interest  in  land,  takes  pos- 
session and  claims  tbe  entire  property  as  theirs, 
without  any  understanding  with  or  authority 
from  him,  her  possession  gives  him  no  title  by 
adverse  possession,  and  gives  her  such  title  only 
to  one-half  of  the  outstanding  one-half  interest. 
[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {S  116,  117;  Dec  Dig.  f 
25.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Charles  E.  Ashe,  Judge. 

Action  by  B.  P.  Frey  against  C.  H.  My- 
ers and  others.  Judgment  for  defendants. 
PlaintifC  appeals.     Reversed  and  rmdered. 

Mark  O.  Fakes,  for  appellant  Flsber, 
Sears  &  Campbell  and  W.  O.  Seara,  for  ap- 
pellees. 

NEILL,  J.  On  June  10,  1905,  the  appel- 
lant, B.  F.  Frey,  sued  the  appellees,  C.  H. 
Myers  and  his  wife,  J.  M.  Myers,  and  W.  G. 
Sears,  as  executor  of  the  estate  of  Roberta 
C.  Lankford,  in  trespass  to  try  title,  to  re- 
cover an  undivided  one-half  interest  in  lots 
1,  2,  and  50  by  100  feet  off  of  lot  12  lying 
next  to  and  adjoining  the  two  lots,  all  of 
which  property  is  in  block  382  on  south  side 
of  Buffalo  bayou  In  the  city  of  Houston. 
Harris  coimty,  Tex.  The  petition  contains 
the  ordinary  averments  in  an  action  of  this 
character,  and,  in  addition,  pleads  title  by 
virtue  of  the  three,  Ave,  and  ten  year  stat- 
utes of  limitation.  It  also  alleges  that  the 
defendant  Sears,  as  executor  of  his  testatrix, 
holds  one  or  more  lien  notes  against  the  In- 
terest of  Myers  in  said  premises.  A  parti- 
tion of  the  lots  between  plaintiff  and  de- 
fendants is  also  prayed  for.  The  defend- 
ants Myers  pleaded  not  guilty,  the  three, 
five,  and  ten  year  statutes  of  limitation  and 
Improvements  in  good  faith,  and  that  they 
had  purchased  property  from  W.  O.  Sears,  as 
Independent  executor  of  Roberta  C.  Lank- 
ford,  the  consideration  being  $200  cash  and 
two  notes,  each  for  the  sum  of  $450>  secured 
by  a  vendor's  Hen  on  the  lots,  who,  as  such 
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executor,  made  tbem  a  general  warranty 
deed  to  said  premises,  and  tbey  prayed  Jndg- 
ment  against  him  on  snch  warranty,  In  the 
event  of  a  recovery  by  the  plaintiff.  The  de- 
fendant Sears  excepted  to  that  part  of  the 
Myers'  answer  making  him  a  party  and  ask- 
ing judgment  on  bis  alleged  warranty,  upon 
ttie  ground  that  it  appeared  therefrom  that 
he  only  warranted  the  title  in  his  capacity 
as  executor,  and  that  he  had  no  power  or 
authority  to  make  a  general  warranty  of  the 
title  to  the  property.  The  case  was  tried 
without  a  Jury,  and  Judgment,  upon  findings 
of  fact  and  law  filed  by  the  court,  was  ren- 
dered for  the  defendants.  From  the  Judg- 
ment plaintiff  has  appealed.  The  defend- 
ants have  also  assigned  error  upon  certain 
findings  and  conclusions  of  the  court 

Conclusions  of  Law  and  Fact 

1.  The  plaintiff  claims  an  undivided  half 
interest  in  the  land  sued  for  under  certain 
sales,  hereinafter  mentioned,  made  of  it  as 
the  property  of  Mrs.  Mary  F.  Boyce,  surviv- 
ing wife  of  R.  P.  Boyce,  deceased.  The  de- 
fendants dalm  (1)  under  the  will  of  R.  P. 
Boyce,  and  (2)  under  the  10-year  statute  of 
limitations;  the  contention  of  plaintiff  be- 
ing that  the  property  was  the  community 
property  of  Boyce  and  wife,  and  that,  upon 
his  death,  his  devisees  took  only  an  undivid- 
ed half  interest  and  bis  surviving  wife  be- 
ing the  owner  of  the  other  undivided  half  in- 
terest That  of  the  defendants  Is  that  it 
-was  his  separate  property,  and  that  bis  dev- 
isees took  the  entire  estate.  If  this  last  con- 
tention were  established,  it  would  defeat 
plaintiff's  claim  and  relieve  the  case  of  any 
other  question  presented  by  the  assignments. 
The  trial  court  decided  It  against  the  defend- 
ants, and  its  ruling  is  the  subject  of  appel- 
lees' cross-assignment  of  error.  The  evidence 
relating  to  this  matter  is  substantially  as  fol- 
lows: On  May  19,  1884,  Jacob  Kllpper,  by 
his  warranty  deed  of  that  date,  conveyed  the 
lots  in  question  to  R.  P.  Boyce ;  the  consider- 
ation expressed  being  (SOO,  wliich  the  deed 
recites  as  paid  by  the  grantee  to  the  grantor. 
At  the  time  the  property  was  thus  acquired, 
Mary  F.  Boyce  was  the  wife  of  R.  P.  Boyce. 
He  died  February  14,  1890,  leaving  surviving 
him  his  wife  and  three  children,  namely, 
Robert  P.  Boyce,  Jr.,  Maria  Lanier,  and  Ro- 
berta C,  who  was  first  the  wife  of  William 
Howard,  afterwards  of  one  Smith,  and  after 
bis  death  of  one  Lankford.  In  these  conclu- 
sions she  will  be  called  Mrs.  Lankford.  R. 
P.  Boyce  left  a  will.  In  which  he  devised  all 
his  property  to  his  son  and  daughter,  Ro- 
berta C.  (Mrs.  Lankford).  The  will  was  duly 
probated;  the  testator's  wife,  Mary  F.,  and 
James  A.  Breeding,  being  the  executors. 
Breeding  filed  an  inventory,  which  included 
the  property  In  controversy.  Neither  he 
nor  Mrs.  Boyce  claimed  the  same  as  property 
of  the  estate  after  the  inventory  was  filed, 
but  it  was  claimed  by  Mrs.  Lankford  that  it 
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was  of  the  s^EMirate  estate  of  her  father. 
There  was  some  evidence  introduced  by  the 
defendants  tending  to  show  that  a  boxmty 
warrant  issued  to  Boyce  prior  to  the  date 
of  his  marriage,  was  the  reA  conslderatioa 
paid  for  the  land;  but  as  it  was  admitted 
in  writing  by  counsel  for  plaintiff  and  de- 
fendants, for  the  purposes  of  this  suit,  "that 
Jacob  Kllpper  sold  the  lots  in  controversy  to 
R.  P.  Boyce  for  a  cash  consideration  of  $500, 
recited  in  said  deed,  and  that  no  land  cer- 
tificate or  bounty  warrant  was  a  part  of  the 
consideration,"  we  deem  It  unnecessary  to 
recite  such  evidence.  The  trial  court  held 
that  the  evidence  was  not  sufficient  to  over- 
throw the  presumption  that  the  lots  were 
the  community  property  of  Boyce  and  his 
wife. 

The  burden  being  upon  the  defendants  to 
overcome  the  presumption  arising  from  the 
facts  that  the  property  was  acquired  during 
the  marriage  of  the  parties  and  was  possess- 
ed by  them  when  the  marriage  was  dissolved 
(articles  2968,  2969,  Rev.  St  1895),  it  was 
for  the  trial  Judge,  sitting  as  a  Jury,  to  de- 
termine whether  defendants'  evidence  was 
sufficient  to  sustain  the  burden  of  overcom- 
ing snch  presumption,  we  have  no  authority 
to  disturb  his  decision  of  the  question.  Be- 
sides, we  cannot  in  view  of  the  admission  of 
the  attorneys  of  record,  above  referred  to, 
perceive  how  the  question  could  have  been 
disposed  of  any  other  way.  Such  admission 
was  conclusive  of  the  facts  admitted  (1  Ell. 
Ev.  t  256;  1  Greenl.  E!v.  i  186),  and,  as  there 
was  no  evidence  tending  to  show  that  the 
money  paid  for  the  land  was  the  separate 
property  of  the  husband,  it  followed  that 
the  land  must  be  deemed  community  prop- 
erty. And,  as  It  was  community,  the  devisees 
in  the  will  took  title  to  only  the  testator's 
undivided  half  interest ;  the  title  to  the  oth- 
er half  remaining  in  his  wife. 

2.  If,  then,  the  plaintiff  acquired  the  half 
interest  of  Mary  F.  Boyce,  the  surviving 
wife  of  R.  P.  Boyce,  and  his  right  of  entry 
was  not  barred  by  the  10-year  statute  of  Ilm 
Itatlon,  he  Is  entitled  to  recover.  Both  these 
questions  were  decided  against  him  In  the 
court  below.  The  facts  relating  to  the  first 
are  practically  as  follows:  In  a  suit  then 
pending  in  the  county  court  of  Harris  coun- 
ty, No.  371,  styled  "Boyd  &  Boyd  v.  Mary 
F.  Boyce,"  an  original  attachment  was,  on 
March  20,  1897,  issued  against  the  property 
of  Mary  V.  Boyce,  which  was  on  March  22, 
1897,  duly  executed  by  levying  upon,  as  well 
as  other  property,  an  undivided  one-half  in- 
terest in  the  lots  in  controversy  as  the  prop- 
erty of  Mrs.  Boyce.  The  writ  of  attachment 
and  the  sherlfTs  return  thereon,  showing  the 
levy,  were  duly  recorded  on  the  same  day 
the  levy  was  made  in  the  record  of  attach- 
ment liens  of  Harris  county,  Tex.  Upon  the 
first  trial  of  the  case  a  Judgment  was  ren- 
dered in  favor  of  the  defendant  Mary  F. 
Boyce,  from  which  the  plaintitCs  appealed  to 
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the  Court  of  Civil  Appeals  of  the  Plret  Su- 
preme Judicial  District,  which,  on  October  12, 
1889,  reversed  the  Judgment  and  remanded  the 
cause  to  the  county  court  for  further  pro- 
ceedings, adjudging  the  costs  against  the  ap- 
pellee Mary  F.  Boyce.  Thereafter  Boyd  4 
Boyd  procured  from  said  Court  of  Appeals 
an  execution  against  Mary  F.  Boyce  for  the 
sum  of  168.25 ;  It  being  the  amount  adjudged 
against  her  for  costs  on  said  appeal.  This 
execution  was  executed  by  a  constable  of 
Harris  county  by  levying  upon  an  undivided 
one-half  Interest  In  the  property  Involved 
in  this  suit,  which  was  sold  by  virtue  there- 
of on  April  3,  1900,  to  N.  P.  Woodward,  to 
whom  the  constable  executed  a  deed  therefor 
on  April  6,  1900.  On  December  21.  1900, 
final  judgment  was  recovered  In  the  county 
court  of  Harris  county  for  plaintiffs  In  said 
ease  of  Boyd  &  Boyd  v.  Mary  F.  Boyce 
against  .the  defendant  for  the  sum  of  $371, 
with  Interest  and  costs  of  suit,  which  judg- 
ment recited  the  Issuance  and  levy  of  the 
attachment,  above  referred  to,  upon  the  prop- 
erty Involved  In  this  suit.  On  February  9, 
1901,  an  execution  on  the  Judgment  was  Is- 
sued to  the  sberitt  of  Harris  county  and  ex- 
ecuted by  him  on  the  same  day  by  levying 
upon  said  property,  which,  after  duly  ad- 
vertising the  same  for  sale,  he,  on  March  5, 
1901,  sold  to  B.  F.  Boyd,  one  of  plaintiffs 
in  the  execution,  for  |250,  and  on  March  8, 
1901,  executed  to  him  a  deed  conveying  him 
all  the  Interest  and  claim  that  Mary  F.  Boyce 
bad  therein  on  November  20,  1900,  or  at  any 
time  since.  On  September  15,  1899,  B.  F. 
Boyd  executed  to  his  brother,  A.  W.  Boyd, 
a  power  of  attorney  empowering  him  to  sell 
and  dispose  of  all  property,  real  or  personal, 
that  he  (B.  F.  Boyd)  then  owned  or  might 
thereafter  acquire  in  Harris  county,  Tex., 
and  to  execute  deeds  and  bills  of  sale  to 
same  in  his  name,  etc.  On  July  14,  1902, 
B.  F.  Boyd,  by  his  attorney  in  fact,  A.  W. 
Boyd,  acting  under  the  power  of  attorney 
Just  referred  to,  by  his  genera)  warranty 
deed  of  that  date,  conveyed  the  property  in 
controversy,  together  with  other  property,  to 
B.  F.  Frey,  who  Is  the  plaintiff  in  this  case. 
On  July  15,  1902,  N.  P.  Woodward  executed 
a  deed  to  B.  F.  Boyd  by  which  he  sold  and 
quitclaimed  to  him  all  of  his  (Woodward's) 
right,  title,  and  interest  in  the  property  in- 
volved in  this  suit.  On  July  12,  189T,  Mary 
F.  Boyce  conveyed  the  property  in  contro- 
versy to  Robert  Boyce  and  Roberta  Smith, 
afterwards  Lankford,  in"  furtherance  of  their 
claim  that  it  was  their  father's  separate 
property,  and  to  settle  the  affairs  of  the  es- 
tate. From  these  facts,  which  were  found 
by  the  trial  Judge,  the  court  below  concluded 
as  matters  of  law  that  plaintiff  derived  no 
Iwnefit  froin  the  attachment  levy  on  the 
property,  for  the  reason  that  Boyd  &  Boyd, 
plaintiffs  in  the  attachment  suit,  had  the 
property  sold  to  N.  P.  Woodward  by  virtue 
of  the  execution  issued  upon  the  Judgment 
of  the  Court  of  Civil  Appeals  against  Mrs. 


Boyce,  "and  that,  having  sold  the  some  out 
of  the  case  and  from  under  the  attacliinent 
lien,"  such  lien  l>ecame  of  no  effect  The 
court  further  concluded  that  the  plaintiff  had 
failed  to  show  the  superior  title  to  said 
property  from  a  common  source. 

Under  onr  view  of  the  law  applicable  to 
these  facts,  we  deem  it  immaterial  •whether 
the  court's  condnslon  was  that  the  effect  of 
the  execution  sale  to  Woodward  was  to  re- 
lieve or  discharge  the  land  from  the  attach- 
ment lien,  for,  If  It  should  be  conceded  that 
such  was  Its  effect,  the  Judgment  was  none 
the  less  valid.  If  Its  effect  was  as  held  by 
the  trial  court,  B.  F.  Boyd,  who  purchased 
the  property  at  a  subsequent  sale  made  by 
virtue  of  an  execution  Issued  on  It,  took  title 
subject  to  the  superior  title  previously  ac- 
quired by  Woodward.  If.  then,  Woodward's 
title  was  superior  to  Boyd's,  Its  superiority 
could  not  render  the  latter  any  worse  than  no 
title  at  all,  and  Boyd  having  on  July  14,  1902. 
made  a  general  warranty  deed  to  Frey,  when 
he  had  no  title  to  the  property,  it  being  out- 
standing In  Woodward,  when,  on  the  next 
day.  Woodward  by  his  deed  conveyed  his 
title  to  Boyd,  such  title  passed  eo  instante 
by  estoppel  to  Frey  by  virtue  of  Boyd's  war- 
ranty. Jones  on  Real  Prop.  In  Convey.  S  990; 
Rawle  on  Oov.  $  248.  Thus  It  appears  that 
Frey's  unbroken  chain  of  title  emanates  from 
the  deed  of  Jacob  KUpper  to  R.  P.  Boyc«'. 
which  Is  also  the  source  of  appellee's  title, 
and  that,  under  this  common  source,  plain- 
tiffs Is  the  superior  title,  unless  It  is  affect- 
ed by  the  deed  of  July  12,  1897,  ftom  Mary 
P.  Boyce  to  Robert  Boyce  and  Roberta  Smith. 

As  will  be  seen  from  our  preceding  state- 
ment of  the  facts,  this  conveyance  was  purely 
voluntary,  and  was  made  pending  the  salt 
of  Boyd  &  Boyd  against  the  grantor,  after 
the  writ  of  attachment  had  been  levied  npoo 
and  became  a  valid  and  subsisting  lien  upon 
the  property,  of  which  the  grantees,  as  well 
as  all  others,  had  record  notice.  If,  then,  the 
effect  of  the  sale  of  the  property  under  the 
execution  issued  out  of  the  Court  of  Civil 
Appeals  was  to  render  the  attachment  lien 
of  no  further  effect  or  avail  in  the  suit,  it 
would  seem  that  the  cause  of  this  effect  was 
the  merger  of  the  lien  In  the  deed  made  to 
the  purchaser  at  the  execution  sale,  for  until 
the  property  was  sold  the  lien  existed,  and  if 
the  lien  then  went  oat  of  the  case  it  must 
have  gone  Into  the  deed  of  the  purchaser, 
for  it  was  obtained  as  much  for  the  purpose 
of  securing  the  costs  in  the  case  as  to  secure 
the  amount  sued  for.  If,  however  it  be  con- 
ceded that  such  lien  neither  continued  in  the 
case  nor  merged  in  the  Judgment  nor  in  the 
deed  to  the  purchaser  at  such  execution  sale, 
still,  as  the  deed  of  Mrs.  Boyce  was  made 
pendente  lite  and  was  purely  voluntary,  the 
grantees  took  the  grantor's  title  subject  to 
the  Judgment  afterwards  rendered  against 
her  In  the  case.  We  think  therefore  that  the 
plaintiff  showed  superior  title  under  the  com- 
mon source; 
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3.  The  question  then  is,  as  before  intimat- 
ed, was  this  superior  title  of  the  plaintiff  cut 
off  by  the  10-year  statute  of  limitation? 

The  facts  found  by  the  trial  judge  upon 
this  issue  are  substantially  as  follows:  The 
day  after  the  death  of  R,  P.  Boyce,  which 
occurred  on  February  4,  1890,  Roberta  C. 
Lankford,  for  herself  and  her  brother  Robert, 
took  possession  of  the  property  in  controver- 
sy, claiming  the  same  as  theirs  under  the 
-will  of  their  father,  denying  that  any  one 
else  had  an  interest  In  It  Her  brother  was 
then  a  minor,  and  there  was  no  agreement  or 
iiuderstandlng  between  them,  or  with  any 
one  else,  authorizing  her  to  take  and  hold 
such  possession  for  him.  Roberta  held  pos- 
session of  the  property,  it  being  fenced,  using 
and  claiming  it  as  her  own  and  ber  brother's, 
from  that  time  until  May  24,  1898,  when  she 
and  her  brother  partitioned  it  between  them; 
Robert  and  his  wife  conveying  to  Roberta 
Lankford  lot  1  and  the  adjoining  50  by  50 
feet  of  lot  12,  she  and  her  husband  conveying 
to  Edith  Boyce,  wife  of  Robert,  lot  2  and  50 
by  50  feet  of  lot  12,  and  each  deed  reciting 
that  it  was  for  the  purpose  of  partition.  Ac- 
tual  possession  of  Robert  Boyce  never  began 
until  the  summer  of  1897,  when  he  moved  a 
bouse  onto  the  part  of  the  land  afterwards 
allotted  him  by  the  partition.  His  occupancy 
of  It  as  a  home  continued  from  that  time 
xmtll  August  28,  1900,  when  he  and  his  wife 
conveyed  it  to  the  defendants,  C.  H.  Myers 
and  wife.  The  possession  of  Roberta  C. 
Lankford  continued  from  February,  1890,  un- 
til in  March,  1900.  the  date  of  her  death, 
which  occurred  in  March,  1900,  and  has  been 
continued  by  her  executor,  W.  G.  Sears,  and 
the  defendants  Myers,  to  whom  the  executor 
conveyed  the  part  partitioned  to  her  by  his 
deed  of  August  28,  1900,  from  that  date  until 
the  time  of  the  trial  of  this  case.  The  defend- 
ants Myers  also  took  possession  of  that  part 
of  the  property  allotted  in  the  partition  to 
Edith  Boyce,  and  have  continued  In  such  pos- 
session from  then  until  now.  From  the  date 
of  the  partition  between  Roberta  Lankford 
and  her  brother,  neither  the  possession  of  the 
respective  parties  to  the  partition  extended 
beyond  the  part  allotted  to  her  or  him.  Dur- 
ing the  entire  time  of  Mrs.  Lankford's  pos- 
session, her  mother,  Mary  F.  Boyce,  knew 
that  she  was  claiming  all  of  the  land  under 
her  father's  will  as  the  property  of  herself 
and  brother,  Robert,  and,  consequently,  that 
such  possession  was  taken  and  continued  ad- 
verse to  her  (Mary  P.'s)  community  Interest 
Upon  these  facta  the  trial  court  found  that 
the  defendants  acquired  title  under  the  10- 
year  statute  to  the  undivided  half  Interest  in 
the  property  sued  for. 

While  Mrs.  Lankford  and  Mary  F.  Boyce 
were  tenants  in  common,  the  facts  recited 
bring  the  case  within  the  exception  to  the 
rule  that  the  possession  of  a  tenant  in  com- 
mon is  presumably  not  adverse  to  his  co-ten- 
ant, by  showing  the  co-tenancy  of  her  mother 


was  clearly  r^udlated  by  Mia.  Lankford,  and 
that  Mrs.  Boyce  was  fully  Informed  of  its 
repudiation,  and  that  her  daughter's  posses- 
sion was  clearly  adverse  to  and  absolutely 
Incompatible  with  her  interest  as  a  co-tenant 
That  the  property  was  Inventoried  as  the 
property  of  the  estate  of  R.  P.  Boyce  by  his 
executor  is  not  inconsistent  with  the  fact  of 
Mrs.  Lankford's  adverse  possession  and 
claim  to  the  entire  property,  for  its  devise 
to  ber  and  Robert  was,  under  the  law,  sub- 
ject to  the  testator's  debts,  which  rendered 
it  the  executor's  duty  to  inventory  It  as  a 
part  of  his  estate.  If  the  fact  of  Its  being  so 
inventoried  should  be  taken  as  evidence,  It 
would  militate  rather  against  the  plaintiff 
than  operate  in  his  favor,  for  as  an  Inventory 
is  evidence  against  an  administrator  or  execu- 
tor, but  is  not  conclusive  if  it  be  shown  that 
the  property  was  not  separate  or  community 
property  as  specified  in  the  inventory  (Her- 
ron's  Probate  Guide,  {  231;  Slmpkln's  Admin, 
of  Estate,  80),  such  inventory  might  have 
been  regarded  as  evidence  that  the  property 
was  of  the  separate  estate  of  the  testator, 
had  it  not  been  shown  to  htrve  been  com- 
munity. 

Again,  it  is  contended  by  appellant  that  the 
accepta'nce  by  the  grantees  of  the  deed  of 
July  12,  1897,  from  Mary  F.  Boyce  to  Robert 
Boyce  and  Roberta  Smith,  destroyed  the  ad- 
verse possession.  The  rule  seems  to  be  that 
the  fact  that  the  disseisor  accepts  a  deed  of 
conveyance  to  the  land  which  he  previously 
had  In  adverse  possession  does  not  necessarily 
destroy  the  adverse  character  of  the  posses- 
sion. Sanders  v.  Logue,  88  Tenn.  355,  12  S. 
W.  722.  It  is  clear  from  the  evidence  regard- 
ing the  conveyance  that  the  adverse  posses- 
sion of  the  grantees  was  not  affected  by  their 
acceptance  of  the  deed  In  question,  but  that 
they  continued  their  adverse  possession,  as  it 
commenced,  claiming  title  as  devisees  under 
the  will  of  their  father,  and  that  their  accept- 
ance of  the  deed  was  merely  for  the  purpose 
of  avoiding  any  possible  question  that  might 
arise  from  the  facts  that  Mary  F.  Boyce  was 
the  surviving  wife  of  the  testator,  and  his 
wife  when  the  property  was  acquired  by  him 
from  Kilpper. 

We  conclude  therefore  that  Mrs.  Lankford's 
possession,  coupled  with  other  acts  regard- 
ing It,  was  such  as  would  rest  title  In  her  as 
against  the  plaintiff,  had  she  entered  upon 
and  claimed  the  land  for  herself  alone  during 
the  period  of  her  occupancy;  but  the  entry 
and  adverse  holding  were  made  for  her 
brother  Robert  as  well  as  for  herself.  They 
were  tenants  In  common  as  to  an  undivided 
one-half  Interest  only.  As  to  the  extent  of 
that  Interest,  ber  possession  was,  by  opera- 
tion of  law,  likewise  his  possession;  but  It 
extended  no  further,  for  she  took  it  and  held 
it  In  hostility  to  the  owner  of  the  other  un- 
divided one-half  Interest,  claiming  that  she 
took  and  held  the  land  for  her  brother  as 
well  as  for  herself.    For  one  to  acquire  title 
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to  land  under  tbe  statute  of  limitation,  his 
possession  must  be  an  actual  occupancy  of 
the  premises,  which  can  only  be  made  by 
him  in  person,  or  through  a  tenant  There 
was  no  such  possession  by  Robert,  for  his 
possession  was  not  personal  until  after  the 
date  of  tbe  partition  between  him  and  hla 
sister.  The  relation  of  landlord  and  tenant 
as  to  the  undivided  interest  in  the  land  sued 
for  did  not  exist  between  him  and  Mrs.  Lank- 
ford,  for  such  relation  can  only  arise  from 
contract  or  by  operation  of  law.  There  was 
no  contract  between  the  parties  which  would 
authorize  Mrs.  Lankford  to  take  possession 
of  and  occupy  any  part  of  the  land  for  her 
brother.  Eren  if  there  had  been,  we  do  not 
think  he  could  avail  himself  of  her  posses- 
sion under  it  for  tbe  purpose  of  acquiring 
title  under  the  statute  of  limitation.  Her 
possession,  notwithstanding  ber  claim  that  it 
was  for  him  as  well  as  for  herself,  could  not, 
as  against  the  owner,  by  operation  of  law,  be 
his  possession  through  a  tenant  of  tbe  in- 
terest in  land  be  neither  owned  nor  claim- 
ed. This  possession  claimed  by  her  for  her 
brother  Robert  gave  the  owner  no  cause  of 
action  against  him  for  recoveiy  of  tbe  land. 
Consequently,  limitations  did  not  run,  in  his 
favor,  for  the  statute  cannot  operate  so  as  to 
bar  an  action  until  a  cause  of  action  exists. 
As  Mrs.  Lankford  did  not  claim  nor  occupy 
the  entire  land  described  in  plalntifTs  peti- 
tion as  her  own,  but  only  a  half  Interest 
(the  other  half  being  claimed  and  occupied 
by  her  for  her  brother),  she  could  only  ac- 
quire title  by  limitation  to  a  one  half  inter- 
est in  the  land  sued  for,  and  to  the  extent  of 
such  interest  the  defendants  have  established 
title  against  plaintlfT  by  limitations,  but  they 
(defendants)  have  wholly  failed  to  prove 
such  facts  as  would  show  an  acquisition  of 
the  other  imdivlded  half  by  limitation,  or  in 
any  other  manner.  Therefore  Mrs.  Lank- 
ford and  her  brother,  Robert  Boyce,  having 
been  the  undisputed  owners  of  an  undivided 
one-half  interest  in  the  two  lots  and  tbe  part 
of  the  lot  described  in  plaintiff's  petition, 
and  Mrs.  Lankford  having  acquired  title  by 
limitations  to  an  undivided  .one-half  interest 
In  the  other  half,  she  and  Robert  Boyce  were 
the  owners  of  an  undivided  three-fourths  in- 
terest In  the  entire  property.  The  defendants 
Myers  acquired  only  from  her  and  Robert 
such  undivided  three-fourths  interest  in  all 
of  the  property  described  in  plaintiff's  peti- 
tion, title  to  the  remaining  undivided  one- 
fourth  interest  being  in  plaintiff,  which  he  is 
entitled  to  recover,  and  to  a  writ  of  partition 
in  order  that  the  property  may  be  divided  be- 
tween him  and  defendants  according  to  their 
respective  interests  as  above  adjudged.  - 

The  Judgment  of  the  district  court  Is  there- 
fore reversed,  and  Judgment  is  here  rendered 
in  favor  of  the  plaintiff  for  one-fourth  in- 
terest in  the  entire  property  described  in  his 
petition,  with  a  writ  of  partition  as  above 


indicated,  and  the  cause  is  remanded  for  tbe 
purpose  of  making  partition  betwem  the  par- 
Ues. 


McDANIBZ.  et  al.  ▼.  STAPLKS. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  31,  19081 

Rehearing  Denied  Nov.  19,  1906.) 

1.  Appeai.  and  Ebbor  (i  185*)— Pbesentatios 
Below— Objections— OBJEcnoK  to  Jitbis- 
DicnoN— Necbssitt. 

An  objection  to  the  jurisdiction  of  the  coait 
Is  available  on  appeal,  though  not  r&iaed  be- 
low;  it  being  fandamental. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  1168;   Dec  Dig.  {  18i»] 

2.  Chattel  Mobtoages  (|  273*)  —  Foreclos- 

ITBX— JUBISDICTION  AND  VENUE. 

In  an  action  in  the  county  court  to  fore- 
close a  chattel  mortgage,  allegations  that  plain- 
tiff and  defendant  fesTded  in  P.  county,  when 
the  suit  was  filed,  and  that  the  mortgaged  prop- 
erty was  of  the  value  of  $345,  were  suificienl  to 
show  proper  venue  and  sufficient  value  of  tbe 
subject-matter  to  sustain  the  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  ChattM  Mort- 
gages, Cent  Dig.  i  560;    Dec.  Dig.  S  273.*] 

8.  OotTBTs  (5  122*)— Allegations  in  Plead- 
ing— Jurisdiction. 

In  an  action  in  the  county  court  to  foi»- 
close  a  chattel  mortgage,  allegations  that  th<> 
property  was  secreted,  or  removed  from  lb* 
oounty,  or  sold,  would  not  justify  the  court  in 
assuming  that  the  property  had  been  entirplj 
destroyed,  so  as  to  deprive  it  of  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  {  427 ;   Dec.  Dig.  {  122.*] 

4.  OOTJBTS  (§  122*)  —  JuBisDicnow  —  Valce— 
Allegations  in  Pleading. 

In  actions  to  foreclose  chattel  mortgag<^ 
jurisdiction  depends  upon  the  value  of  the  prop- 
erty as  alleged. 

[Ed.  Note.— For  other  cases,  see  Courts,  Ceot 
Dig.  f  427;   Dec.  Dig.  S  122.*] 

5.  CouBTS  (I  19*)— JuBiSDicnoif— Location 
OT  Pbofbbtt. 

Jurisdiction  to  foreclose  a  chattel  mortgafie 
is  not  determined  by  its  present  locality,  and 
the  failure  to  allege  the  present  locality  of  the 

firoperty,  the  other  jurisdictional  facts  being  &1- 
eged,  would  not  defeat  Jurisdiction,  since  tbe 
seizure  and  sale  of  the  property  is  merely  a  part 
of  the  relief  decreed,  and  it  is  not  essential  that 
the  property  remain  in  tbe  county  or  be  reduced 
to  possession  and  retained  in  otder  to  give  tbe 
court  jurisdiction  to  foreclose  the  lien ;  this  con- 
clusion being  confirmed  by  Rev.  St.  1895.  art. 
1S40,  providing  that  if  the  mortgaged  property 
cannot  be  found,  upon  the  foreclosure  of  a 
chattel  mortgage,  tbe  debt  may  be  satisfied  out 
of  other  property. 

gH.  Note.— For  other  cases,  see  Courts,  Ceot 
.  «  47-52;   Dec.  Dig.  S  19.*1 

6.  Chattel  Mortgages  (|  217*)— Rkmoval  o» 
Pbopebtt — EIffect. 

Cnie  mere  change  In  the  locality  or  pos3t>«- 
sion  of  a  mortgaged  chattel  would  not  discharge 
or  affect  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  H  221,  466 ;  Dec.  Dig.  |  217.*'. 

7.  Courts  (|  19*)— Jitbisdictioii— Juxisdic- 
TiONAL  Facts. 

In  proceedings  to  foreclose  a  chattel  mort- 
gage, tbe  existence  of  tbe  lien,  the  value  of  th^ 
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property,  and  the  amount  of  the  original  debt, 
are  the  essentials  to  give  the  court  jurisdiction, 
and  not  the  present  locality  of  the  mortgaged 
property. 

[Ed.  Note.— For  other  cases,  see  CSonrts,  Cent 
OiK-  19  47-62;  Dec  Dig.  {  19.*] 

S.  COUBTS  (J  2*)— JUBI8DI€!TIOa  — AliKGA- 
UON  or  JUBWDICTION— SUFFICIEKCT. 

A  petition  is  sufficient  to  give  jurisdiction 
-which  states  material  facts  necessary  to  em- 
power the  court  to  hear  and  determine  the 
cause. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
T>ig.  8  2.*] 

9.  CODBTS  (I  122*)— CouBTS  or  Ginkbai,  Ju- 
KisDicnoN  —  Value  or  Pbopebtt  in  Con- 
TBO vbbst  —  FicrmocB   Deman  d  —  Aixeoa- 

TION. 

In  an  action  in  the  county  court  to  fore- 
close a  chattel  mortgage,  that  the  proof  showed 
that  the  value  of  tne  property  was  less  than 
$200  would  not  deprive  the  court  of  jurisdiction 
to  render  judgment,  where  it  was  not  alleged 
and  proved  that  the  amount  was  fraudulently 
or  fictitiously  alleged  so  as  to  give  jurisdiction. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  427 ;  Dec.  Dig.  {  122.»] 

10.  CHATnn,  MOBTOAOES   (§  283*)  —  FOBECtO- 

suBE— Actions— Febsonai.  Judqkent. 

In  proceedings  to  foreclose  a  chattel  mort- 
gage, where  it  is  impossible  to  reach  the  prop- 
erty so  as  to  satisfy  the  debt,  the  court  may  In 
the  exercise  of  its  equitable  powers  decree  a 
personal  judgment  against  defendant  without 
foreclosure. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  f  570;    Dec.  Dig.  |  283.*] 

11.  Chattex,  Mortgages  (|  228*)  —  Conveb- 

SION— DaHAGES— EXPENDITUBES  —  DEDUC- 
TION. 

In  an  action  for  the  conversijon  of  mortgag- 
ed cotton,  defendant  was  properly  allowed  his 
rent  and  the  expenses  incident  to  gathering  and 
preparing  the  cotton  for  the  market. 

[£:d.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  i  478;   Dec.  Dig.  i  228.*] 

12.  Appeal  and  Ebbob  (J  lOOl*)- Review— 

VERDlCn^-SUF«CIENCY  OP  EVIDENCE. 

If  there  was  any  evidence  to  sustain  a 
finding  of  fact  by  the  jury,  or  inferences  from 
the  evidence  that  would  authorize  such  a  find- 
ing, it  cannot  be  disturbed  on  appeal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3»28;  Dec.  Dig.  i  1001.*] 

Appeal  from  Panola  County  Court;  J.  H. 
Lang,  Judge. 

Action  by  F.  N.  Staples  against  T.  W.  Mc- 
Daniel  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appealed.     Affirmed. 

W.  R.  Anderson,  for  appellant,  T.  W.  Mc- 
Danlel.  H.  N.  Nelson,  for  appellant,  H.  C. 
McDanlel.  Brooke  &  Woolworth  and  W.  R. 
Jones,  for  appellee. 

LEVY,  J.  By  his  petition  appellee  sought 
to  recover  against  the  appellant  T.  W.  Mc- 
Danlel on  open  account  for  $184.05,  together 
with  a  foreclosure  of  a  chattel  mortgage  on 
10,500  pounds  of  seed  cotton  given  to  secure 
the  account,  and  which  was  alleged  to  be  of 
the  value  of  $345 ;  and  against  the  appellant 
H.  C.  McDanlel,  the  value  of  his  debt,  be- 
cause of  the  alleged  conversion  of  the  mort- 
gaged property  by  him.    The  appellants  each 


and  separately  filed  answers,  and  the  cause 
was  tried  to  a  Jury.  In  accordance  with  the 
verdict  of  the  Jury,  Judgment  was  rendered 
in  favor  of  the  appellee  against  the  appel- 
lants, and  each  appellant  appeals  from  the 
Judgment 

Appellants,  by  assignment  of  error,  chal- 
lenge the  Jurisdiction  of  the  county  court  to 
try  the  case  and  render  Judgment  on  the 
petition.  Waiving  the  question  as  to  wheth- 
er appellaDts  invoked  any  action  on  their 
exceptions  by  the  court  below,  we  think  they 
coold  avail  tdiemselves  of  such  error  on  ap- 
peal by  assignment  of  error,  as  it  Is  funda- 
mental.   Grant  v.  Whittlesey,  42  Tex.  320. 

The  objection  raised  by  the  appellants  to 
the  original  Jurisdiction  of  the  county  court 
over  the  case  rests  in  the  allegations  of  facts 
stated  in  the  petition  with  respect  to  the 
conversion  of  the  property  by  H.  0.  Mc- 
Danlel, coupled  with  the  particular  allega- 
tion therein  that  "plaintiff  says  he  does  not 
know,  and  cannot  positively  state,  whether 
said  seed  cotton  is  in  Panola  county,  or 
whether  it  has  been  carried  out  of  said  coun- 
ty." The  contention  in  respect  thereto  is 
tliat  the  facts  alleged  do  not  show  a  cause 
of  action  to  foreclose  the  chattel  mortgage 
lien,  because  there  is  not  affirmatively  aver- 
red the  present  locality  of  the  property  or 
its  existence,  and  for  ttiat  reason  it  is  elimi- 
nated as  a  subject-matter  of  controversy 
from  the  case,  leaving  only  the  question  of 
original  Indebtedness  as  the  subject-matter 
of  controversy  between  the  parties,  which  is 
an  amount  below  the  original  Jurisdiction  of 
the  county  court  It  is  the  subject-matter  of 
the  mortgage  in  this  case  that  would  confer 
Jurisdiction  upon  the  court  to  try,  as  the  debt 
sued  for  is  below  the  amount  of  its  original 
Jurisdiction.  The  petition  avers  that  the 
residence  of  both  the  plaintiff  and  the  defend- 
ants is  in  Panola  county,  where  the  suit  was 
filed,  and  that  the  mortgaged  property  is  of 
the  value  of  $345.  This  would  appear  to 
show  proper  venue  and  subject-matter  in 
amount  Referring  to  the  allegations  in  the 
petition  relating  to  the  manner  of  conversion 
of  the  mortgaged  property,  we  do  not  think 
more  could  reasonably  be  said  in  respect 
thereto  than  that  the  intendment  was  to 
show  a  course  of  wrongful  dealing  with  the 
property  on  the  part  of  one  of  the  defend- 
ants through  means  of  either  secreting  same, 
or  removing  from  Panola  county,  or  selling 
same;  the  plaintiff  being  unable  to  state 
which.  Because  mortgaged  property  is  stat- 
ed to  be  secreted,  or  removed  from  the  coun- 
ty, or  sold,  would  not  Justify  tiie  court,  on 
exception  to  Jurisdiction,  in  assuming  that 
there  had  t>een  utter  destruction  of  the  prop- 
erty, like  being  burnt  up  by  fire.  By  the  al- 
legations, however,  the  present  locality  of 
the  mortgaged  property  is  rendered  uncer- 
tain. It  is  involved  in  the  contention  that 
the  present  locality  of  the  mortgaged  proper- 
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ty  must  be  affirmatively  set  forth  In  the 
petition  as  a  necessary  Jurisdictional  fact 
In  the  foreclosure  of  the  chattel  mortgage, 
and  the  absence  of  such  averment  would 
operate  to  deprive  the  trial  court  of  the  pow- 
er to  hear  and  adjudge  the  subject-matter  of 
the  foreclosure,  and  thus,  in  effect,  eliminate 
the  foreclosure  as  a  controversy  between  the 
parties,  leavlug  the  original  debt  as  the  only 
question  in  controversy,  which  is  below  the 
Jurisdiction  of  the  trial  court  It  Is  well 
settled  that,  in  suits  to  enforce  a  lien  upon 
personal  property,  the  value  of  the  property 
determines  the  Jurisdiction  of  the  court  Co- 
tulla  V.  Goggan,  77  Tex.  32,  13  S.  W.  742. 
"The  value  of  tiie  property"  therefore  is 
wliat  empowers  the  particular  court  to  en- 
tertain and  try  the  case.  "Value"  is  consid- 
ered and  made  the  basis  of  Jurisdiction  be- 
cause the  Jurisdiction  of  the  particular  court 
is  confined  to  amounts  in  controversy  as  de- 
defined  in  the  law.  In  chattel  mortgage 
suits  the  value  of  the  property  is  made  the 
basis  to  determine  the  "amoimt  In  contro- 
versy" as  to  Jurisdiction  of  the  particular 
court  because  of  the  fact  that  there  Is  the 
existence  of  a  lien  In  controversy  besides 
the  debt,  and  the  Hen  on  the  property  reach- 
es the  full  value  of  the  property.  In  order 
to  exercise  jurisdiction  over  the  Hen  cover- 
ing the  value  of  the  property,  the  amount  of 
value  of  the  property  must  be  within  the 
proper  Jurisdiction  of  the  court  The  power 
of  the  court  to  try  the  case  being  dependent 
upon  the  value  of  the  property,  and  the  value 
of  the  property  being  alleged  to  be  within 
the  proper  amounts  of  its  authority,  it  would 
seem  to  follow  that  the  trial  court  had  Juris- 
diction to  entertain  this  case.  The  statute 
does  not  confine  the  venue  of  the  suit  to 
foreclose  the  chattel  mortgage  to  the  coun- 
ty where  the  property  Is  situated,  though 
it  authorizes  suit  in  such  county.  There 
is  no  statute  which  requires  the  mortgaged 
property,  as  between  the  parties  to  the  mort- 
gage, to  remain  In  the  county  where  the 
mortgage  Is  executed.  Nor  Is  it  required 
that  by  some  process  the  mortgaged  property 
be  reduced  to  possession  and  retained  before 
the  power  of  the  court  attaches  and  can  be 
exercised  to  foreclose  the  Hen.  It  Is  a  rec- 
ognized fact  that  personal  property  Is  mov- 
able. Article  1340,  Rev,  St  1895,  which  pro- 
vides for  the  foreclosure  of  chattel  mortgages, 
states,  "and  If  the  property  cannot  be  found," 
then  the  debts  adjudged  can  be  made  out  of 
any  other  property,  as  under  ordinary'  execu- 
tion. This  language  contenq>lates  the  prob- 
able loss  or  destruction  or  removal  of  the 
property,  and  supports  the  conclusion  that  it 
Is  not  die  mere  present  locality  of  the  prop- 
erty mortgaged,  but  Its  value,  that  confers 
jurisdiction  upon  the  court  to  try  the  con- 
troversy. Seizure  and  sale  of  property  is 
after  Judgment  rendered,  and  results  from 
the  power  of  the  court  to  entertain  the  case, 
and  is  merely  the  relief  decreed.    If  reducing 


the  property  to  possession  la  not  essential  to 
the  power  of  the  court  to  entertain  and  try 
the  case  In  the  first  instance,  then  it  follows 
that  the  failure  to  allege  In  the  petition  with 
certainty  the  present  locality  of  the  mort- 
gaged property,  the  prefer  Jurisdiction  otber* 
wise  being  alleged,  would  not  interfere  with 
nor  defeat  the  power  of  the  court  over  the 
case.  Neither  could  the  contention  be  sos- 
tained,  as  involving  a  Jurisdictional  question 
In  this  case,  that,  because  the  petition  failed 
to  show  with  certainty  the  present  locality  of 
the  mortgaged  property,  the  subject-niatt» 
of  foreclosure  would  foe  eliminated  as  a  con- 
troversy between  the  parties,  thus  leaving 
the  amomit  In  controversy  on  original  debt 
It  conld  not  be  asserted  in  sufficient  reason 
as  a  legal  contention  that  where  a  chattel 
mortgage  lien  has  rightfully  attached  to  the 
property  described,  mere  change  of  locality, 
as  between  the  parties  to  the  mortgage,  or  a 
conversion  with  notice,  would  displace  the 
Hen.  If  change  of  locality  would  not  dis- 
place or  alfect  the  lien  between  the  parties, 
then  the  question  of  mere  present  locality  of 
the  property,  as  raised  in  these  pleadings, 
would  not  relate  to  a  substantive  right  of 
the  parties.  The  existence  of  the  lien,  the 
value  of  the  property,  and  the  amount  of  the 
original  debt,  are  the  defined  Issues  present- 
ed in  the  petition  In  the  "subject-matter"  in 
controvert,  and  not  the  present  locality  of 
the  property,  so  far  as  the  power  of  the  court 
to  entertain  Uta  case  Is  concerned.  None  of 
these  defined  Issues  would  legally  be  "elimi- 
nated," because  of  the  failure  to  allege  the 
present  locality  of  the  property,  which  af- 
fects the  remedy  only.  A  petition  is  suf- 
ficient to  sustain  jurisdiction  which  states 
material  facts  necessary  to  'empower  the 
court  to  hear  and  determine  the  cause. 
Brown  on  Jurisdiction,  §  2.  Where  the 
court  has  jurisdiction  of  the  parties  In  in- 
terest It  Is  not  necessary,  to  decree  a  fore- 
closure, that  the  property  be  within  the  ter- 
ritorial jurisdiction  of  the  court  Means  v. 
Worthlngton,  22  Ohio  St  622. 

Appellants  complain,  by  assignment  that 
the  court  erred  In  not  granting  a  new  trial, 
because  the  evidence  showed  that  the  court 
was  without  jurisdiction  to  hear  and  finally 
try  the  case.  This  assignment  cannot  be  sus- 
tained on  the  ground  that  the  proof  ^owed 
the  value  of  the  property  to  be  less  than 
$200,  even  if  the  record  would  sustain  the 
contention,  because  there  were  no  pleadings 
attacl^Ing  the  jurisdiction  on  the  grounds  of 
fraudulent  or  fictitious  allegation  of  the  val- 
ue of  the  mortgaged  property  In  the  petition. 
Courts  may  render  Judgment  for  any  amount 
below  jurisdiction,  in  the  absence  of  pleading 
and  evidence  that  the  amount  giving  Jurisdic- 
tion in  the  petition  Is  fraudulently  or  ficti- 
tiously alleged  to  obtain  jurisdiction.  Dwyer 
V,  Bassett  63  Tex.  274;  Ratlgan  v.  Hollo- 
way,  69  Tex.  469,  6  S.  W.  785.  The  assign- 
ment cannot  be  sustained  upon  the  sroond 
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tbat  the  evidence  showed  in  the  trial  that  the 
property  was  beyond  the  limits  of  the  eourt's 
Jurisdiction.  The  statute,  in  providing  for 
Judgments  of  foreclosure,  contemplates  tbat 
"the  property  cannot  be  found."  We  do  not 
tblnk  that  there  could  reasonably  be  founded 
a  legal  contention  that  the  power  and  Juris- 
diction of  the  court  over  the  case  to  finally 
try  the  same  was  destroyed  and  defeated  by 
proof,  in  the  trial,  of  the  removal  of  the 
property  from  the  confines  of  its  Jurisdiction, 
occasioned  by  conversion.  The  proof  would 
only  affect  the  remedy  of  the  party  as  to  seiz- 
ure and  sale  of  the  property.  If  the  power 
of  the  court  in  the  first  instance  existed  on 
the  petition  to  entertain  the  case  because  of 
the  alleged  value  of  the  property,  its  power 
continued  to  finally  try  the  case  and  award 
such  decree  and  relief  as  would  be  proper  in 
the  case.  Where,  by  the  unlawful  or  wrong- 
ful acts  of  others,  it  is  made  impossible  for 
the  plaintiff  to  reach  the  property  within  bis 
lien.  It  is  then  the  equity  power  of  the  court 
to  decree  a  personal  Judgment  against  the  de- 
fendants, without  foreclosure.  Moore  v. 
Masterson,  19  Tex.  Civ.  App.  308,  46  S.  W. 
855.  Under  the  equity  power  of  the  court, 
under  such  proof,  the  relief  of  a  strict  fore- 
closure, without  order  of  sale,  might  be 
awarded.  We  do  not  think  that  the  Tuffts 
Case  cited  can  be  made  applicable  in  any 
view  to  this  case. 

The  remaining  assignments  are  overruled. 
The  verdict  found  by  the  Jury  cannot  be  set 
aside  by  this  cotirt  as  to  the  appellant  H.  C. 
McDanlel.  There  Is  some  evidence  to  support 
the  amount  found  in  the  verdict  The  Jury 
properly  allowed  his  rent  claimed  and  the 
$40  money  and  such  other  expenses  connect- 
ed with  the  gathering  and  preparing  for  mar- 
ket as  would  be  authorized  under  the  evi- 
dence. How  much  gathering  was  paid  for 
by  this  particular  appellant,  and  the  value, 
was  for  the  Jury  to  find.  If  there  is  any  evi- 
dence to  sustain  their  finding  in  this  respect, 
or  inference  from  the  evidence  that  would 
authorize  them  to  made  the  finding,  we  could 
not  be  Justified  In  disturbing  such  finding. 
■  There  is  no  evidence,  and  Inferences  from  the 
evidence,  that  would  authorize  the  Jury  to 
find  that  this  appellant  did  not  pay  for  the 
picking  of  all  the  cotton.  There  is  evidence 
that  as  much  as  two  bales  were  paid  for, 
probably,  by  this  appellant.  The  plaintiff 
testified  that  he  let  the  other  appellant  have 
some  money  with  which  to  pay  for  picking 
cotton.  All  this  evidence  and  Inferences  to 
be  drawn  therefrom  are  matters  for  .the  Jury 
alone  to  settle,  and  their  finding  is  not  with- 
out some  support  In  testimony.  If  they 
found  in  their  province  that  this  particular 
appellant  did  not  pay  for  the  picking,  and 
that  there  were  seven,  instead  of  five,  bales 
of  cotton,  and  that  the  seven  bales  were  of 
the  value  that  they  fixed,  then,  after  deduct- 
ing this  appellant's  proper  account  and  rent 


for  such  total  value,  the  amount  they  allow- 
ed is  sustained. 
The  case  was  ordered  afilrmed. 


HELSLEY  et  al.  v.   MOSS  et  al.t 

(Court  of  Civil  Appeals  of  Texas.    Oct.  24,  1908. 

Rehearing  Denied  Nov.  21,  1908.) 

1.  Afpeai,  and  IDbbob  (|  664*)— Eecobd— Con- 

IXICTINO  PaBTS. 

Where  the  bill  of  exceptions  shows  tbat  cer- 
tain testimony  was  excluded  by  the  court,  and 
the  statement  of  facts  agreed  to  by  counsel  for 
both  parties  and  approved  by  the  judge  shows 
that  said  testimony  was  admitted,  the  assign- 
ment of  error  to  the  exclusion  of  the  evidence 
will  not  be  considered. 

[EJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  <g  2857,  2859;  Dec.  Dig.  § 
664.*] 

2.  Wills  (S  164*)  — SErnNO  Aside  — Issues 
ARP  Pboof. 

In  an  actioo  to  annul  a  will  for  mental  in- 
capacity and  undue  influence,  plaintiff's  testi- 
mony that  her  brother  died  a  few  days  before 
their  father  died,  that  her  brother's  death  was 
unknown  to  her  father  at  his  death,  that  their 
father  bequeathed  certain  _property  to  his  three 
children,  and  that  testatrix,  plaintiff's  mother, 
took  the  interest  of  the  deceased  child,  was  prop- 
erly excluded  as  irrelevant  to  the  issues. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  i  164.*] 

3.  WiLM  (§  165*)— Settino  AsiDtt— Evidence 
— Admissibilitt. 

In  an  action  to  set  aside  a  will  for  mental 
incapacity  and  undue  influence,  there  being  an 
absence  of  testimony  on  such  issues,  testimony 
as  to  declarations  by  testatrix  prior  to  making 
her  will  as  to  her  intentions  was  properly  ex- 
cluded. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §J  415-420 ;   Dec.  Dig.  §  165.*] 

4.  Wills  (5  164*)— Settino  Aside^Evidencb 
— Agreement. 

In  an  actiMi  to  set  aside  a  will  for  mental 
Incompetency  and  undue  influence,  plaintiff's 
testimony  as  to  a  purported  compromise  and 
promise,  made  by  testatrix  15  years  before  the 
will  was  executed  and  18  years  before  testatrix 
died,  was  rightfully  excluded  as  being  too  re- 
mote. 

[Ed.  Note,— For  other  cases,  see  Wills,  Cent. 
Dig.  i  407;   Dec.  Dig.  §  164.*] 

5.  Wills  (8  165*)  —  Setting  Aside  — Issues 
and  Pboof. 

In  an  action  to  set  aside  a  will  for  mental 
incompetency  and  undue  influence,  testimony  as 
to  a  promise  made  by  testatrix  to  plaintiff  to 
make  a  devise  was  properly  excluded  as  not 
within  the  issues. 

[Ed.  Note.— For  other  cases,  see  Wills;  Cent 
Dig.  SI  415-420;   Dec.  Dig.  g  165.*] 

6.  Wills  (§  165*)  —  Setting  Aside  —  Issusaj 
AND  Pboof. 

In  an  action  to  set  aside  a  will  for  mental 
incompetency  and  undue  influence,  a  statement 
of  testatrix  during  her  last  illness  that  she  felt 
like  she  had  all  with  her  when  she  had  certain 
persons,  including  plaintiff,  was  properly  ex- 
cluded as  irrelevant  to  the  issues. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  415-420;   Dec.  Dig.  5  IGu.'J 

7.  Wills  (J  164*)— Setting  Aside— Evidence 
—Admissibility. 

In  an  action  to  set  aside  a  will  for  mental 
incompetency    and    undue    influence,    testimony 
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that  the  hnsband  of  testatrix  waa  a  very  deter- 
mined man,  and  when  he  undertook  anything  be 
never  gave  up,  was  immaterial,  in  the  absence  of 
evidence  to  snow  that  he  had  exercised  undue  in- 
fluence on  testatrix  in  malcing  her  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  i  164.*] 

8.  Wills  (S  165*)'-SMTiRa  Aside— Evidkkck 
—ADMiesiBiLiTT— Remote  Transactions. 

In  an  action  to  set  aside  a  will  for  mental 
incompetency  and  undue  influence,  exercised  by 
the  husband  ot  testatrix,  evidence  as  to  state- 
ments by  him  nine  years  before  the  will  waa 
made,  that  plaintiff  had  received  all  she  would 
get,  was  too  remote  to  be  admissible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  g  416 ;    Dec.  Dig.  fi  165.*] 

9.  Evidence  (|  226*)— Admissions— Pabtiks— 
Joint  Interest. 

In  an  action  to  set  aside  a  will  for  undue 
influence,  evidence  as  to  declarations  by  one 
legatee,  since  deceased,  is  not  admissible  to  af- 
fect the  interest  of  the  other  legatees,  where  no 
collusion  is  shown  to  have  existed. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §  821 ;  Dec.  Dig.  i  228  ;•  Wills,  Cent. 
Dig.  a  135,  410.] 

10.  Wills  (|  165*)— SETriNs  Aside— Evidence 
— Statements  bt  Testatrix. 

In  an  action  to  set  aside  a  will,  evidence 
that  testatrix  said  that,  if  she  ever  made  a  will. 
each  of  her  children  should  share  alike,  and 
that  she  would  never  leave  out  one  of  her  chil- 
dren, was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  i  165.*] 

11.  Appeal  and  Ebbor  (g  1056*)— Harmless 
Error— Exclusion  of  Evidence:— Effect. 

The  exclusion  of  evidence  was  harmless, 
where,  if  It  had  been  admitted,  it  would  have 
been  insufficient,  with  the  testimony  adduced,  to 
have  changed  the  result. 

[£id.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  4187;    Dec.  Dig.  f  1056.*] 

12.  Wills  (8  166*)  —  Settino  Aside  —  Suffi- 
ciency OF  Evidence— Undue  Influence. 

To  show  undue  influence,  the  evidence  must 
be  direct,  or  all  circumstances  showing  it  must 
be  of  a  reasonably  satisfactory  and  convincing 
character. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §1  421,  437 ;    Dec  Dig.  i  166.*] 

13.  Wills  (|  163*)— Undue  Influence— Pre- 
sumption. 

That  a  daughter  of  testatrix  did  not  re- 
ceive as  much  through  the  will  as  she  thought 
8h«  should  raises  no  presumption  of  undue  in- 
fluence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  398;   Dec  Dig.  {  163.*] 

Appeal  from  District  Court,  Johnson  Coun. 
ty;  O.  L.  Lockett,  Judge. 

Action  by  Florence  Helsley  and  another 
against  J.  S.  Moss  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

Davis  &  Davis  and  Cleveland  &  Haynes, 
for  appellants.  Brown  &  Lomax.  Polndexter 
&  Padelford,  Odell  &  Johnson,  and  Ramsey 
&  Odell,  for  appellees. 

RAINBX,  C.  J.  This  suit  was  brought 
by  Florence  Helsley  and  husband  against  J. 
S.  Moss,  W.  H.  F.  Moss,  Mrs.  Fannie  Barnes, 
Mrs.  £i.  B.  Taylor  and  husband,  A.  L.  Taylor, 


Eula  Holdman  and  husband,  James  Holdman, 
and  Roy  Hedges,  to  set  aside  the  last  wUi  and 
testament  of  Mrs.  L.  E.  W.  Moss,  on  the 
ground  of  undue  Influence  and  mental  Inca- 
pacity. On  the  trial  the  court  Instructed  a 
verdict  for  defendants,  and  plaintlfTs  appeal- 
ed the  case  to  this  court 

The  evidence  shows  that  when  Mrs.  L.  EL 
W.  Moss  married  J.  S.  Moss,  about  1865,  she 
was  a  widow  Pearce,  and  had  two  children, 
Florence  Pearce  and  MoUie  Pearce.  The  lat- 
ter died,  leaving  two  children,  Eula  and  Boy 
Hedges.  Florence  Helsley,  n6e  Pearce,  and 
husband,  are  the  plaintiffs  herein.  Mrs.  L. 
E.  W.  MOBB  had  three  children  by  Moss,  who 
survive  her,  to  wit,  W.  H.  F.  Moss,  Fannie  B. 
Barnes,  and  Mrs.  L.  B.  Taylor.  Her  two 
grandchildren,  Eula  and  Roy  Hedges,  also 
survive  her.  At  the  time  she  executed  her 
will  she  was  of  sound  mind,  and  the  evidence 
falls  to  show  that  any  undue  Influence  op- 
erated upon  her  in  the  execution  of  the  wilL 

Appellants'  first  assignment  complains  of 
the  court  in  excluding  the  testimony  of  Mrs. 
Helsley,  as  follows:  "She  proposed  to  prove 
by  hOT  own  evidence  that  about  1886  her 
mother,  Mrs.  Moss,  was  sick,  and  that  she 
was  there^  and  that  J.  S.  Moss  brought  a 
gentleman  in  the  room  that  her  mother  was 
In,  and  gave  him  a  seat  by  the  stove,  and 
after  he  had  been  there  a  short  time  her 
mother  opened  her  eyes  and  looked  at  the 
man,  and  asked  who  the  man  was,  and  that 
J.  S.  Moss  answered  it  was  CoL  Oatls,  and 
told  her  mother  that  he  (J.  S.  Moss)  wanted 
her  to  make  a  wUl  and  fix  it  up.  and  her 
mother  told  J.  S.  Moss  to  take  Col.  Oatis 
back  as  quick  as  be  had  brought  him  there." 
The  bill  of  exceptions  shows  that  said  testi- 
mony was  offered,  but  that  the  court  exclud- 
ed and  refused  to  admit  it  The  statement  of 
facts  shows  that  said  testimony  was  admit- 
ted. The  statement  of  facts  Is  agreed  to  and 
signed  by  counsel  for  both  parties  and  ap- 
proved by  the  trial  Judge.  This  being  the 
condition  of  the  record,  we  are  unable  to  say 
which  is  correct  and  the  assignment  will  not 
be  considered  by  this  court  Ramsey  t.  Bni> 
ley,  72  Tex.  194,  12  S.  W.  56 ;  Wiseman  v. 
Baylor,  69  Tex.  63,  6  S.  W.  743;  Scott  r. 
ChUders,  24  Tex.  Civ.  App.  349,  60  &  W.  773. 

Appellants'  second  complaint  is  that  the 
court  erred  in  not  admitting  the  testimony  of 
Mrs.  Helsley,  to  the  effect  "that  her  brother 
Jackson  Hill  Pearce  died  a  few  days  before 
their  father  died,  and  that  her  brother's 
death  was  unknown  to  her  father  at  Us 
death."  The  will  of  George  M.  Pearce, 
the  first  husband  of  Mrs.  Moss,  bequeathed 
his  interest  In  certain  property  to  his  three 
children;  but  one  of  the  children,  the  boy, 
died  before  George  M.  Pearce  did.  The  ap- 
pellants insist  that  as  her  mother  took  that 
interest,  she  was  entitled  to  prove  the  facti 
stated,  as  she  was  entitled  to  an  interest  in 
the  estate  that  had  been  willed  to  the  bor< 
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We  do  not  tbink  the  evidence  pertinent  to  the 
issue  raised  by  the  pleadings.  The  suit  was 
to  annul  Mrs.  Moss'  will  on  the  ground  of 
mental  Incapacity  and  undue  Influence.  The 
testimony  did  not  bear  on  that  issue.  Mrs. 
Ilelsley  had  sued  for  ber  part  of  the  property 
that  bad  been  left  by  ber  father,  which  she 
bad  received.  Pearce  died  in,  1863,  and  more 
than  40  years  bad  elapsed  before  this  claim 
was  asserted  by  ber. 

Appellants'  third  assignment  of  error  com- 
plains of  the  court  in  refusing  to  admit  the 
testimony  of  Mrs.  Helsl^,  to  the  effect: 
"That  ber  mother,  Mrs.  L.  E.  W.  Moss,  was 
at  ber  bouse  In  1900,  and  that  a  buggy  came 
in  at  plalntifTs  pasture  gate,  and  witness  said 
she  wondered  who  that  was.  That  she  had 
never  seen  that  rig  go  through  there  before, 
and  her  mother  said  she  guessed  It  was  some- 
body that  the  Driskill's  folks  had  sent  for. 
That  the  Drlskills  were  trying  to  get  Mr. 
Driskill's  mother  to  make  a  will,  and  they 
were  dingdonging  the  life  out  of  her,  and 
said  it  was  not  right,  and  she  said  they  want- 
ed the  old  lady's  property,  and  that  she  did 
not  think  that  it  was  right  to  do  that  way, 
and  cut  Mollle  Scroggins  out,  and  if  she  was 
MolUe,  and  they  did,  she  would  fight  them 
as  long  as  she  had  a  dollar.  And  a  few 
minutes  after  this  conversation  her  mother 
said :  'I  ttaongbt  something  of  making  a  will. 
I  don't  know  bow  to  fix  It  up.'  That  she  bad 
tbonght  about  leaving  her  home  place  to  Mr. 
Moss  for  his  lifetime.  She  wanted  to  leave 
him  plenty,  and  she  thought  that  ought  to  be 
enough  to  keep  him  up  as  long  as  be  lived. 
She  wanted  to  fix  It  so  her  children  should 
have  what  she  had ;  that  she  did  not  want  no 
woman  to  come  there  and  enjoy  it."  We 
tbink  there  was  no  error  in  this  action  of 
the  court  Mrs.  Moss'  will  was  executed  in 
1900.  There  was  no  evidence  of  mental  inca- 
pacity on  her  part  to  make  ber  will  at  that 
time,  nor  was  It  shown  that  the  will  was 
made  under  undue  Influence,  or  that  it  was 
not  ber  voluntary  act 

Appellants'  fourth  assignment  Is,  In  effect: 
"Tbat  plaintiff  offered  to  prove  by  Mrs.  Hels- 
ley,  while  she  was  on  the  stand,  and  after 
It  bad  been  shown  that  her  father  was  dead 
and  bad  left  considerable  property  and  bad 
disposed  of  same  by  will,  giving  certain  prop- 
erty to  bis  wife  and  to  his  children,  and  that 
ber  mother  bad  married  one  3.  8.  Moss,  and 
the  witness  had  married,  that  she,  the  wit- 
ness bad  brought  suit  against  her  mother 
and  J.  S.  Moss  for  the  property  that  was 
coming  to  her  from  ber  father's  estate,  and 
tbat  during  the  pendency  of  said  suit  the 
same  was  compromised,  and  that  leading  up 
to  the  compromise,  her  mother  came  to  her 
and  told  her.  If  she  would  compromise  and 
take  what  was  left  in  the  will — tbat  Is,  the 
land — she  would  make  same  as  the  balance  of 
ber  children  at  her  death,  but,  if  she  did  not, 
she  would  debar  ber.  And  that  witness  ac- 
cepted her  mother's  proposition,  and  the  suit 
was  settled  on  said  basl&    The  evidence  was 


objected  to  because  It  was  Irrelevant,  and  did 
not  tend  to  prove  any  issue  in  the  case,  etc., 
and  the  same  was  excluded."  "This  evidence 
was  offered,  as  appellants  claim,  to  show  the 
state  of  Mrs.  Moss'  mind  at  tbat  time,  1884 
or  188S,  and  the  obligation  of  Mrs.  Moss 
morally  to  carry  out  her  promise  to  witness." 
The  testimony  was  rightfully  excluded.  The 
purported  compromise  and  promise  were 
made  15  years  before  the  will  was  executed, 
and  18  years  before  Mrs.  Moss  died.  It  was 
subject  to  the  objection  of  being  too  remote. 
Besides,  If  It  was  sufficient  upon  wblcb  to 
base  a  right,  there  Is  no  pleading  alleging 
such  a  ground  as  a  cause  for  setting  aside  the 
will. 

It  was  not  error  to  exclude  the  statement 
of  Mrs.  Moss,  made  during  ber  last  illness 
"tbat  she  felt  like  she  had  all  with  her  when 
she  had  Henry  and  the  witness."  It  tended 
to  prove  no  Issue  In  the  case. 

The  court  did  not  err  In  excluding  the  tes- 
timony of  O.  L.  Bonbam  and  J.  Q.  Bonham, 
to  the  effect  that  J.  S.  Moss  was  a  very  de- 
termined man,  and  when  be  undertook  any- 
thing be  did  not  let  up  until  be  accomplish- 
ed It  This  evidence  was  immaterial,  unless 
there  was  some  evidence  tending  to  show 
that  Moss  bad  exercised  undue  Influence  up- 
on Mrs.  Moss  In  making  ber  will. 

Appellant  offered  to  show  by  O.  L.  Bon- 
ham: Tbat  he  had  beard  J.  8.  Moss  say, 
soon  after  be  went  on  the  Moss  place,  and  at 
different  times  and  places  during  the  entire 
time  tbat  be  remained  on  said  place,  tbat 
Mrs.  Helsley  bad  gotten  all  ber  estate,  and 
all  tbat  she  would  get ;  that  she  bad  received 
ber  part  and  would  get  no  more.  And  also 
offered  to  prove  by  J.  Q.  Bonbam  that  in  1891 
be  was  at  3,  8.  Moss'  house,  and  was  sitting 
with  Moss  and  wife  on  their  front  gallery, 
and  that  Mrs.  Moss  stated  that  she  intended 
for  all  of  her  property  that  she  had  left  at 
ber  death  to  be  equally  divided  among  her 
children,  and  that  Moss  objected  to  it  and 
said  tbat  the  Pearce  heirs  would  not  get  any 
more.  If  be  could  help  it  The  matter  was 
discussed  between  Moss  and  wife,  could  not 
tell  how.  long,  might  have  lasted  half  of  an 
hour.  Moss  kinder  got  mad,  like  be  generally 
did  In  conversation,  and  left  This  testimony, 
on  objection,  was  not  admitted,  and  excep- 
tions reserved.  O.  L.  Bonbam  bad  lived  on 
the  Moes  place  about  16  years,  leaving  there 
about  B  years  before  the  trial.  The  conversa- 
tion beard  by  J.  Q.  Bonbam  was  In  1891,  9 
years  before  the  will  was  made.  This  evi- 
dence we  think  too  remote  to  be  admissible 
on  the  question  of  undue  influence.  McElroy 
V.  Phlnk,  97  Tex.  147,  76  S.  W.  753,  77  8. 
W.  1025;    Johnson  v.  Brown,  61  Tex.  65-79. 

The  evidence  as  to  both  Bonbams  as  to  the 
declarations  of  J.  8.  Moss  was  Inadmissible. 
Moss  at  the  time  of  trial  was  dead,  therefore 
not  a  party  to  the  suit  There  was  no  collu- 
sion shown  to  have  existed  between  him  and 
the  other  legatees  to  use  any  Influence  what- 
ever upon  Mrs.  Moss  as  to  how  she  should 


Digitized  by 


i^oogle 


602 


U3  SOUTHWESTERN  RBPORTEB. 


CTex. 


make  her  will.  The  testimony  therefore,  as 
to  the  other  legatees,  was  not  admissible  to 
affect  their  Interest.  This  applies  also  to  ap- 
pellants' tenth  assignment  of  error,  and  said 
assignment  is  overruled.  Seibert  v.  Batch- 
er, 205  Mo.  83,  102  S.  W.  962. 

The  evidence  of  Mrs.  Drlsklll,  offered  to 
show  that  Mrs.  Moss  said  that,  If  she  ever 
made  a  will,  each  of  her  children  should 
share  alike,  that  she  would  never  leave  ont 
one  of  her  children,  was  properly  excluded. 

The  appellant  complains  of  the  action  of 
the 'court  in  instructing  a  verdict.  We  do  not 
think  the  court  erred  In  this  respect  The 
evidence  admitted  by  the  court  utterly  failed 
to  show  that  Mrs.  Moss  at  the  time  was  men- 
tally Incapacitated  to  execute  a  will,  or  that 
undue  influence  was  exercised  upon  her  In 
the  execution  thereof.  We  also  think  that. 
If  the  testimony  excluded  had  been  admitted 
and  considered,  It,  with  the  testimony  ad- 
duced, was  insufScient  to  have  set  aside  the 
will.  Therefore  no  harm  resulted  by  the 
exclusion  of  the  evidence  complained  of. 
There  is  no  direct  evidence  of  any  fact  that 
Mrs.  Moss  was  unduly  influenced  to  make  her 
will  as  she  did.  To  show  undue  influence, 
the  evidence  must  be  direct,  or  the  circum- 
stances showing  such  "must  be  of  a  reason- 
ably satisfactory  and  convincing  character." 
Underhill  on  Wills,  vol.  1,  S  132.  Evidently 
Moss  and  the  other  legatees  desired  that  the 
will  be  made  as  it  was,  but  that  Mrs.  Moss 
did  not  exercise  her  own  volition  of  mind  In 
Its  execution  the  evidence  fails  to  show.  She 
lived  three  years  after  its  execution,  and 
there  Is  nothing  to  show  that  she  desired  to 
revoke  It. 

If  it  could  be  said  that  appellant  did  not 
receive  as  much  through  the  will  as  she 
thought  she  should,  it  raises  no  presumption 
of  undue  Influence.  Id.,  i  135.  The  will  pur- 
ported to  dispose  of  property  owned  by  Mrs. 
Moss.  The  legatees,  besides  J.  S.  Moss,  were 
the  children  and  grandchildren  of  Mrs.  Moss, 
and  she  probably  considered  that  the  disposi- 
tion of  the  property  made  by  her  would  make 
the  legatees  equal  in  amount  to  that  pos- 
sessed by  appellant,  and  this  of  her  own 
volition. 

We  find  no  reversible  error  In  the  record, 
and  the  judgment  Is  aflSrmed. 

Affirmed. 


KLtTMPP  et  al.  v.   STANLEY  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Nov.  4, 
1908.) 

1.  Acknowledgment  (8  5*)— Deeds  of  Mab- 
BiED  Women— CuBATiVE  Statutes. 

Act  April  23,  1907  (Laws  1907,  p.  308,  c. 
163),  amending  Rev.  St.  1895,  art.  2312,  and 
providinjt  that  every  instrument  which  has  been 
recorded  for  10  years,  whether  acknowledged  as 
provided  by  law  or  not,  shall  be  admitted  as  evi- 
dence without  proving  its  execution,  etc..  simnly 
renders  admissible  In  certain  cases  Instruments 


which  had  been  recorded  a  designated  period  <^ 
time,  and  which  coald  not  otherwise  be  intro- 
duced, but  would  have  to  be  proved  as  at  com- 
mon law,  and  did  not  validate  a  deed  of  a  mar- 
ried woman  void  from  its  inception  t>ecause  nut 
executed  or  acknowledged  as  required  by  Act 
April  aO,  1846  (Laws  1846,  p.  156). 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Dec  Dig.  {  5.*] 

2.  Deeds  (|  52*)— Execution— Defective  Ex- 
ecution—Ctjbative  Statutes. 

The  Legislature  cannot  validate  a   deed  of 

an  Individnal  which  was  absolutely  void   from 

its  inception. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 

Dig.  I  98;    Dec.  Dig.  i  52.*] 

Appeal  from  District  Court,  Leon  County; 

Gordon  Boone,  Judge. 

Action  by  M.  A.  Stanley  and  others  against 
W.  F.  Klumpp  and  others.  From  the  Judg- 
ment, said  Kumpp  and  others  appeaL  Af- 
firmed. 

W.  D.  Lacey  and  J.  H.  Scale,  for  appel- 
lants. Wm.  Watson  and  S.  W.  Dean,  for  ap- 
pellees. 

NEULL,  J.  This  was  a  suit  In  trespass  to 
try  title,  and  also  for  partition,  broagbt.  on 
January  22,  1906,  by  appellees,  M.  A.  Stanley, 
T.  B.  Brandln,  S.  B.  Brandln,  3.  E.  Tberrell. 
and  Earnest  Irvln,  the  heirs  of  J.  ES.  Tbei^ 
rell,  deceased,  in  the  district  court  of  Leon 
county,  Tex.,  against  W.  F.  Klumpp,  G.  W. 
Burkett,  W.  E.  Beene,  W.  T.  Mattison.  Isrid 
Fulsom,  J.  W.  Beene,  the  Singer  Sewlns  Ma- 
chine Company.  L.  Higglns,  W.  W.  Hig^ns, 
Jas.  Fulsom,  W.  Harmes,  Mary  Mills,  Robt. 
G.  Mills,  Amanda  Davis,  E.  G.  Davis,  Wind- 
sor Pipes,  Jack  Redhead,  Joe  Redhead.  Jnlia 
Redhead,  Ella  Redhead,  E.  K.  Street.  Thos. 
R.  Street,  Mary  Lyons,  Tom  Lyons,  Joe  Nor- 
wood, A.  D.  Norwood,  A.  J.  Norwood,  I.  D. 
Norwood,  Louisa  S.  Klumpp,  Kate  Klnmpp 
Stahl  and  her  husband,  Mr.  Stahl,  C.  C. 
Klumpp,  Julius  G.  Klumpp,  F.  B.  Bnocfas. 
Felice  Enochs,  and  Mrs.  W.  N.  Parks,  to  re- 
cover the  lands  described  In  plaintlfTs  origi- 
nal petition,  which  said  lands  were  patented 
to  J.  B.  and  J.  E.  Tberrell  by  the  state  of 
Texas,  in  which  suit  Mrs.  Mary  B.  Tberrell 
intervened,  claiming  that  she  was  entitled  to 
an  undivided  one-half  interest  In  the  lands 
described  in  intervener's  petition,  as  against 
both  plaintiffs  and  defendants.  The  defend- 
ant G.  W.  Burkett  answered  by  a  plea  of  not 
guilty,  and  also  pleaded  for  a  repartition  in 
case  the  deed  from  M.  A.  Stanley  et  al.  to 
A.  J.  Norwood  should  from  any  cause  be  de 
clared  to  be  a  forgery.  The  defendants  Nor- 
wood, Klumpp,  and  Singer  Sewing  Machine 
Company  pleaded  not  guilty.  There  was  a 
trial  In  which  a  Jury  was  Impaneled  and 
sworn  to  try  the  cause  and  heard  the  evi- 
dence, or  a  part  of  It;  but  the  Jury  was  wltli- 
drawn,  and  the  court  rendered  Judgment  as 
follows,  to  wit:  Plaintiffs  M.  A.  Stanley 
and  T.  B.  Brandln  own  an  undivided  one 
fourth  Interest.    The  defendants  G.  W.  Bui^ 


*Far  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Dlgi.  1907  to  data.  *  Rsportar  Indexoi 
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kett,  W.  B.  Beene,  W.  T.  MattlBon,  Isrlel  Fnl- 
som,  and  J.  W.  Beene  own  an  undivided  one- 
fonrth  Interest.  That  the  defendant  the  Singer 
Sewing  Machine  Company  owns  an  undivided 
one-seventeenth  Interest,  and  the  defendants 
Ii.  Hlggins,  W.  W.  Higgins,  Jas.  Fulsom,  and 
W.  Harmes  own  an  undivided  qne-eigbth  in- 
terest, and  that  the  Intervener,  Mary  B.  Ther- 
rell,  owns  ^n  undivided  flve-slxteenth  interest 
In  the  lands  described  In  plaintiffs'  petition, 
and  that  all  the  other  parties  hereto,  both 
plaintiffs  and  defendants,  own  no  interest  in 
the  lands  In  this  suit  The  land  in  controver- 
sy was  patented  to  J.  B.  and  J.  B.  Tberrell, 
both  of  whom  are  dead;  the  latter  having 
died  prior  to  January  28,  1873,  and  his  un- 
divided one-half  interest  in  the  premises  hav- 
ing descended  by  inheritance  to  plaintiffs  M. 
A.  Stanley,  T.  B.  Brandin,  3.  B.  Therrell,  and 
to  Sarah  B.  Irvln,  deceased,  who  was  the 
mother  of  the  plaintiff  Bamest  Irvin.  On 
the  date  stated  M.  A.  Stanley  was  the  wife 
of  C.  A.  Stanley,' and  T.  B.  Brandin  was  the 
wife  of  S.  B.  Brandin,  and  Sarah  B.  Irvin 
was  a  widow. 

There  is  no  controversy  In  regard  to  the 
one-half  interest  In  the  lands  of  the  patentee, 
J.  B.  Therrell;  it  being  held  by  defendants,  or 
some  of  them,  and  the  only  controversy  in 
the  court  below  being  as  to  the  interest  of  J. 
E7.  Therrell  inherited  by  plaintiffs,  and  that 
controversy  Is  confined  on  this  appeal  to  the 
interests  of  M.  A.  Stanley  and  Theresa  B. 
Brandin.  Their  Interest  is  claimed  by  appel- 
lants under  a  certain  instrument  or  deed,  gen- 
erally designated  as  a  "protocol,"  made  on 
January  23,  1873,  in  the  state  of  Louisiana, 
East  Feliciana  parish,  by  M.  A.  Stanley  In 
person,  and  by  Theresa  B.  Brandin  by  her 
agent,  G.  A.  Stanley,  and  Sarah  B.  Irvin  to 
Abel  J.  Norwood,  before  Tony  M.  J.  Clark, 
the  recorder  of  said  parish,  purporting  to  con- 
vey their  interest  in  the  lands  sued  for, 
which  instrument  was  recorded  in  Leon  coun- 
ty, Tex.,  February  2,  1873.  The  original,  as 
well  as  the  record  thereof  on  the  deed  records 
of  Leon  county,  was  introduced  in  evidence 
by  the  appellants  over  certain  objections  of 
the  appellee,  not  necessary  to  mention  or  con- 
sider here.  This  document,  together  with  the 
power  of  attorney  made  by  Theresa  B.  Bran- 
din, appointing  C.  A.  Stanley  her  agent  to 
sell  and  convey  the  land  to  A.  J.  Norwood 
and  other  writings  attached  thereto,  appear 
at  length  in  the  trial  court's  conclusions  of 
fact  It  Is  deemed  sufficient  to  say:  That 
such  Instrument  and  the  certificates  attached 
to  it  are  In  the  ordinary  form  of  a  protocol, 
or  such  as  are  employed  In  the  state  of 
LiOuiBlana  for  conveying  land  situated  in  that 
state:  that  it  appears  upon  its  face  that  M. 
A.  Stanley  and  Theresa  Brandin  were  at  the 
time  it  was  made  both  married  women ;  that 


It  does  not  appear,  either  from  the  face  of 
the  protocol  nor  from  any  certificate  attached 
to  or  accompanying  it,  that  either  Mrs.  Stan- 
ley or  Mrs.  Brandin  appeared  before  an  of- 
ficer authorized  to  take  acknowledgments  of 
deeds  affecting  lands  situated  In  this  state 
and  acknowledged  the  execution  ot  the  in- 
strument In  the  manner  required  by  the  act 
of  April  30,  1846  (Laws  1846,  p.  156),  in  or- 
der to  make  a  deed  of  a  married  woman,  con- 
veying her  separate  property,  effective.  Pa- 
schal's  Dig.  arts.  1003,  1004.  On  the  con- 
trary, it  affirmatively  appears  that  no  such 
acknowledgment  was  taken  of  either  of  these 
women,  nor  of  Mrs.  Brandin,  to  the  power 
of  attorney  by  virtue  of  which  C.  A.  Stanley, 
as  her  agent,  sought  to  convey  by  such  Instru- 
ment in  the  property. 

The  trial  court  held,  as  a  matter  of  law, 
as  follows:  "The  so-called  deed  or  act  be- 
tween Sarah  B.  Irvin,  M.  A.  (or  M.  M.)  Stan- 
ley, and  Theresa  B.  Brandin,  on  the  one 
part,  and  A.  J.  Norwood,  on  the  other  part, 
was  admissible  in  evidence  as  an  ancient  in- 
strument, but  was  not  sufficient  to  convey  the 
title  of  the  married  women,  M.  A.  Stanley 
and  T.  B.  Brandin,  and  they  are  therefore 
entitled  to  recover  a  one-fourth  Interest  in 
the  lands  In  controversy."  The  assignment  of 
error  attacks  this  conclusion  upon  the  ground 
that  the  act  of  April  23,  1907  (Laws  1907,  p. 
308,  c.  165),  amending  article  2312  of  Re- 
vised Civil  Statutes  of  1895,  operated  upon 
the  deed  so  as  to  convey  the  title  ot  these 
married  womoi.  The  act  referred  to  was 
not  intended  to  have  any  such  effect,  nor 
could  it  if  such  were  the  legislative  Intent, 
be  given  any  such  force  by  the  courts.  The 
instrument,  as  to  these  married  women,  was, 
from  its  inception,  absolutely  void  (Berry  v. 
Donley,  26  Tex.  737 ;  Zlmpleman  v.  Portwood 
[Tex.  Civ.  App.]  107  S.  W.  584),  and  no  act 
that  could  be  passed  by  the  Leglslatufe  would 
give  it  any  validity  at  all.  When  the  Instru- 
ment was  executed,  title  remained  in  Mrs. 
Stanley  and  Mrs.  Brandin  just  as  It  was  be- 
fore and  could  not  be  taken  from  them  by  the 
Ijegislatnre  if  it  wanted  to;  but  no  such  as- 
sault was  Intended  or  contemplated  by  the 
Legislature  upon  the  rights  of  individuals.  It 
was  simply  Intended  by  the  act  to  render.  In 
certain  cases.  Instruments  and  copies  of 
them,  which  had  been  recorded  a  designated 
period  of  time,  admissible  In  evidence  which 
could  not  be  introduced  In  evidence  before 
under  the  article  amended,  but  would  other- 
wise have  to  be  proved  as  at  common  law. 
The  effect  of  such  evidence  was  not  changed, 
nor  Intended  to  be.  If  the  instrument  was 
invalid  before,  it  remained  so,  and  would  so 
remain  forever,  unless  validated  by  the  par- 
ties themselves. 

The  judgment  Is  affirmed. 
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Mcdonald  et  ai.  y.  hanks  et  aLt 

(Court   of  Civil  Appeals  of  Texaa.     Oct.  80, 
1908.    Rehearing  Denied  Not.  19,  1908.) 

1.  EviDKNCX  j{  181*)— Best  and  Sjccondabt 

EVIDKNOK— liETTKItS— CaBBON  CoFIBS. 

Where  a  carbon  copy  of  a  letter  is  taken 
and  filed  by  the  sender,  the  original  being  signed 
and  mailed  to  the  addressee,  the  carbon  was  not 
an  original,  but  a  copy,  and  inadmissible  witb- 
01' t  accounting  for  the  nonproduction  of  the 
original. 

lEd.    Note.— For  other  cases,   see   Evidence, 
Cent.  Dig.  t  600;   Dec  Dig.  t  181.*) 

2.  Evidence  (|  186*)— Best  and  Secondabt 
Evidence— OMOiHAiy— Copy. 

If  a  writer,  desiring  to  preserve  a  copy  of 
a  letter,  writes  two  copies  at  the  same  time  ex- 
actly alike,  one  of  which  he  proposes  to  send 
and  the  other  to  keep,  it  is  immaterial  which 
copy  he  sends,  as  the  one  sent  becomes  the  orig- 
inal and  the  other  the  co^y,  regardless  of  the 
force  of  the  evidence  showing  it  to  be  an  abso- 
lutely accurate  copy. 

[Ed.   Note. — For   other  cases,   see   Evidence, 
Cent  Dig.  |  667;  Dec.  Dig.  S  186.*] 

8.  Evidence  (8  378*)— Best  and  Secondaey 
Evidence— Lost  Deed— Efforts  to  Discov- 
KB — Letters. 

On  an  issue  as  to  the  execution  and  deliv- 
ery of  a  lost  deed  which  it  was  to  plaintiffs  in- 
terest to  produce,  letters  to  and  from  persons 
expected  to  have  knowledge  of  the  deed  audita 
whereabouts  were  admissible  to  show  plaintiff's 
efforts  to  discover  it,  without  proof  of  the  sig- 
natures of  the  persons  by  whom  the  letters  on 
their  face  purported  to  have  been  written. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  »  1648;   Dec.  Dig.  {  378.*] 

4.  Evidence  (8  372*)— Lost  Deeds— Codntt 
Clerk's     Cebthficate  —  Ancient     Docu- 

ICENTS. 

Where  an  alleged  lost  deed,  if  executed  at 
all,  was  executed  prior  to  1847,  supposed  to 
have  been  in  1840,  and  plaintiffs  had  every  mo- 
tive to  search  for  and  produce  the  deed,  the 
court  did  not  err  in  admitting  a  county  clerk's 
certificate  dated  October  17,  1847,  reciting  that 
there  was  a  record  in  the  clerk's  office  of  a  deed 
conforming  to  that  alleged  to  have  been  lost,  the 
records  having  been  destroyed  by  fire  in  18 1-^ 
and  the  deed  never  having  been  re-recorded. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  i  1614 ;   Dec.  Dig.  t  872.*] 

6.  Evidence  (§  187*)— Best  and  Secondabt 
Evidence — Pbedicatb — Sufficiency. 

The  sufficiency  of  the  proof  offered  as  a 

Sredicate  tor  the  admission  of  an  alleged  lost 
eed  is  within  the  judicial  discretion  of  the  trial 
court  under  all  the  circumstances  of  the  par- 
ticular case. 

[Ed.    Note.— For   other  cases,   see  Evidence, 
Cent.  Dig.  i  675 ;   Dec.  Dig.  f  187.*] 

6.  Vendob  and  Purchaseb  (8  231*)- Bona 
Fide  Pubchasebs— Notice— Records. 

Deeds  from  H.  to  C.  described  the  land  as 
one-half  of  the  tract  sold  jointly  to  R.  H.  and 
W.  H.  by  H.,  Sr.,  attorney  in  fact  of  S.,  duly 
recorded,  etc.  The  latter  deed  describeid  the 
land  as  640  acres  out  of  the  north  half  of  the 
F.  headright,  being  the  east  end  of  1,700  acres 
sold  by  F.  to  8.  All  the  deeds  were  of  record 
in  the  county  when  defendants  purchased  the 
land  in  controversy,  the  deed  from  F.  being  a 
necessary  part  of  defendants'  title.  Held,  that 
a  judfrment  under  which  defendants  deraigned  ti- 
tle, describing  the  land  as  320  acres  conveyed  to 
C.  by  II.,  together  with  such  deeds,  was  suffi- 


cient to  charge  defendants  with  notice  of  tb« 

existence  of  the  F.  deed  to  S. 

[BM.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  8  513;    Dec.  Dig.  8  231.*J 

7.  Pbincipal  and  Agent  (8  10*)— Powkb  or 

ArrOBNET— SUFTICIEHOT  OF  DESCBIPTIOH   OW 

Land — Cebiaintt. 

A  power  of  attorney  described  the  land  as 
part  of  a  larger  tract  situated  in  L.  county  and 
a  part  of  the  F.  headright,  the  grantor'a  inter- 
est being  at>out  2,O0O  acres,  as  would  more  fully 
appear  by  reference  to  the  county  records  of  L. 
county.  It  was  shown  by  the  record  that  sodi 
interest  was  1,700  acres  off  the  north  side  of  the 
league.  Held  that,  the  description  lieins  saffi- 
cient  with  the  aid  of  extrinsic  evidence  to  iden- 
tify the  land,  the  power  was  not  void  for  nnoer- 
tainty. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  8  21 ;   Dec.  Dig.  8  10.*] 

8.  Evidence  (t  872*)— Ancient  Documkkts. 

Where  a  deed  more  than  30  years  old  par- 
ported  to  have  been  executed  under  a  power  of 
attorney,  and  possession  was  shown  under  the 
deed,  the  execution  of  the  power  would  be  pre- 
sumed without  proof. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  1613;    Dec  Dig.  8  372.*] 

9.  Deeds  (8  38*)- Descbiption— CEBfrAiwrr. 

A  deed  describing  the  land  as  640  acres  sit- 
uated in  Liberty  county,  east  of  the  'Trinity  riv- 
er, about  25  miles  above  Liberty  and  out  of  the 
north  half  of  the  Isaiah  Fields  headright  lea^nie, 
being  the  east  end  of  1,700  acres  sold  by  Fields 
to  Smith  find  conveyed  to  the  grantor  by  power 
of  attorney,  irrevocable  by  Smith  as  appeared 
from  the  records  of  Liberty  county,  described 
the  land  with  sufficient  certainty  to  be  identified 
by  the  aid  of  extrinsic  evidence. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  81  65,  66;    Dec  Dig.  8  38.*] 

10.  Lost  Instruments  (8  23*)— Deeds-Find- 
ings—Evidence. 

In  trespass  to  try  title,  evidence  held  to 
sustain  a  finding  of  the  execution  and  delivery 
of  a  lost  deed  under  which  defendants  daimed 
title. 

[EJd.  Note.— For  other  cases,  see  Lost  Instra- 
ments,  Cent.  Dig.  8  57;   Dec  Dig.  8  23.*] 

Appeal  from  District  Court,  Liberty  Coun- 
ty;  L.  B.  High  tower.  Judge. 

Suit  by  Wyatt  Hanks  and  others  a^in.st 
Roderick  McDonald,  Sr..  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 


L.  B.  Moody,  for  appellants. 
Christian,  for  appellees. 


Baldwin  ft 


REESE,  J.  This  is  a  suit  in  trespass  to  try 
title  by  Wyatt  Hanks  et  al.  against  Roderick 
McDonald,  Sr.,  Roderick  McDonald,  Jr.,  and 
Arch  McDonald  for  a  tract  of  640  acres  of 
land,  a  part  of  the  Isaiah  Fields  league,  and 
a  part  of  a  tract  of  1,700  acres  on  the  nortli 
Bide  of  said  league  claimed  to  have  been  sold 
by  said  Fields  to  one  W.  D.  Smith.  The  de- 
fendant Roderick  McDonald,  Jr.,  disclaimed. 
The  other  two  defendants  pleaded  not  guilty. 

Plaintiffs  are  heirs  of  Wyatt  Hanks,  Jr.. 
and  Richard  S.  Hanks,  to  whom  the  land  was 
conveyed  by  Wyatt  Hanks,  Sr.,  under  an  ir- 
revocable power  of  attorney  from  W.  D. 
Smith  in  1857.    On  the  trial  plalntUfs  nnder- 
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took  to  eetabUsh  by  circumstantial  evidence 
the  execution,  about  1S40,  of  a  deed  from 
Isaiah  Fields,  the  original  grantee,  of  the 
1,700  acres.  Defendants  undertook  to  show, 
besides  other  defenses,  by  like  evidence  the 
execution  by  R.  S.  Hanks  to  J.  K.  Hanks,  un- 
der whom  they  claim  title,  of  a  deed  for  his 
Interest  In  the  tract.  They  also  defend  on 
the  ground  that  plaintiffs  fall  to  show  title 
out  of  the  original  grantee,  and  that  they  are 
Innocent  purchasers  without  notice.  The  case 
-was  tried  without  a  Jury,  and  resulted  In  a 
judgment  for  plaintiffs,  from  which  defend- 
ants appeal. 

The  following  conclusions  of  fact  of  the 
trial  court,  prepared  and  filed  at  the  request 
of  appellants,  are  adopted  as  a  substantially 
correct  finding  of  the  facts  as  established  by 
the  evidence: 

"(1)  In  December,  1874,  all  the  records  of 
Liberty  county,  Tex.,  affecting  the  title  to 
lands  were  destroyed  by  fire,  and  the  present 
public  records  of  said  county  consist  solely  of 
such  instruments  as  have  been  recorded  sub- 
sequent to  the  date  of  said  fire. 

"(2)  Some  time  prior  to  the  13th  day  of 
June,  1838,  Isaiah  S.  Fields  and  wife,  Sarah 
Fields,  settled  In  this  government,  and  by 
reason  of  said  settlement  became  entitled  to 
a  league  of  land,  which  was  granted  to  them 
on  the  13th  day  of  June,  1838,  and  said  head- 
right  league  Is  located  In  Liberty  county, 
Tex.,  and  the  land  In  controversy  is  carved 
out  of  said  land. 

"(3)  Some  time  prior  to  the  23d  day  of 
March,  1847,  Isaiah  S.  Fields  conveyed  to 
Wm.  D.  Smith,  1,700  acres  off  of  the  north 
side  of  his  headright  league  of  land.  This 
deed  Is  not  of  record  in  Liberty  county,  Tex., 
neither  was  the  original  offered  In  evidence 
on  the  trial  of  this  cause,  but  from  the  re- 
citals In  other  conveyances  read  in  evidence, 
as  well  as  from  other  facts  established  on  the 
trial  of  this  cause,  I  conclude  that  said  deed 
was  executed,  and  was  sufficient  to  pass  to 
Wm.  D.  Smith  the  title  to  1,700  acres  off 
of  the  north  side  of  the  Isaiah  S.  Fields 
league.  This  embraces  a  strip  of  land  1,025 
varas  wide,  north  and  south,  extending  across 
the  entire  league  from  the  east  to  the  west 

"(4)  On  March  23,  1847,  Wm.  D.  Smith 
executed  an  irrevocable  power  of  attorney  to 
Wyatt  Hanks,  Sr.,  authorizing  said  Hanks 
to  sell,  convey,  and  dispose  of  all  his  Interest 
In  the  Isaiah  S.  Fields  league  of  land,  and 
to  appropriate  the  proceeds  thereof,  etc. 

"(5)  On  September  25,  1857,  Wyatt  Hanks, 
Sr.,  as  attorney  In  fact  for  Wm.  D.  Smith, 
executed  a  general  warranty  deed  to  Wyatt 
Hanks,  Jr.,  and  Richard  S.  Hanks,  by  which 
he  conveyed  to  them  640  acres  of  land  out  of 
the  north  one-half  of  the  Isaiah  S.  Fields 
headright  league,  'it  being  the  east  end  of 
1,700  acres  sold  by  the  aforesaid  Fields  to 
Wm.  D.  Smith,  and  conveyed  to  me,  Wyatt 
Hanks,  by  the  aforesaid  Smith,  as  will  ap- 
pear by  records  of  Liberty  county,  Tex.' 
This  deed  was  sufficient  also  to  pass  to  Wyatt 


Hanks,  Jr.,  and  Richard  S.  Hanks,  the  title 
to  640  acres  of  land  off  of  the  east  end  of 
the  1,700-acre  tract  which  is  the  640  acres 
Involved  In  this  suit  and  described  in  plain- 
tiffs' petition. 

"(6)  Wyatt  Hanks,  Jr.,  died  in  the  year 
1863,  Richard  S.  Hanks  died  in  the  year 
1873,  and  the  plaintiffs  in  this  case  are  their 
descendants  and  the  legal  heirs  of  said  Wyatt 
Hanks,  Jr.,  and  Richard  S.  Hanks,  except 
the  plaintiff,  Laura  Cox,  who  is  the  surviving 
wife  of  Wyatt  Hanks,  Jr. 

"(7)  Isaiah  S.  Fields  and  his  wife,  Sarah 
Fields,  settled  upon  their  leag^ue  of  land  in  a 
very  early  day,  and  they  were  living  upon 
their  league  as  early  as  1854.  He  continued 
to  live  upon  the  same  up  to  the  time  of  his 
death,  which  occurred  some  time  in  the  60's. 
His  wife,  Sarah  Fields,  continued  to  live  up- 
on the  same  up  to  the  time  of  her  death, 
which  occurred  after  the  year  1890.  They 
neither  lived  upon  nor  claimed  the  1,700 
acres  off  of  the  north  side  of  the  league,  and 
they  never  at  any  time,  asserted  any  title,  or 
claim  to  this  tract  of  land.  They  knew  it 
was  being  claimed  by  Wyatt  Hanks,  Sr.,  and 
those  deralgnlng  title  through  him.  They 
recognized  and  acquiesced  in  the  claim  made 
by  Wyatt  Hanks,  Sr.,  to  this  tract  of  land. 

"(8)  Isaiah  S.  Fields  and  wife  had  born 
unto  them  six  children,  their  names  being 
Sophronla  Fields,  Serena  Fields,  Selina 
Fields,  Randolph  R.  Fields,  Vernal  Fields, 
Harrison  Fields.  Harrison  Fields  was  never 
married,  and  died  without  issue.  Sophronla 
Fields  married  John  W.  Stevens,  and  had 
two  children,  J.  R.  Stevens  and  O.  H.  Stevens. 
Serena  Fields  married  H.  V.  Aki^s.  Selina 
Fields  married  Pipkin.  The  family  history 
of  these  people  Is  set  out  fully  in  the  agree- 
ment of  the  attorneys  filed  herein,  but  I  only 
deem  it  necessary  to  point  out  the  above  facts 
with  reference  to  this  family  history  in  dis- 
posing of  this  case.  Sarah  Fields,  the  surviv- 
ing wife  of  Isaiah  S.  Fields,  and  two  of  her 
children,  Serena  Akins  and  Randolph  R. 
Fields,  and  a  grandchild,  J.  R.  Stevens,  were 
parties  to  the  suit  of  Sarah  Fields  et  al.  v. 
S.  B.  Cooper  et  al.,  hereinafter  mentioned. 
The  other  legal  heirs  of  Isaiah  S.  Fields  were 
not  parties  to  that  suit.  However,  Selina 
Pipkin  executed  a  deed  to  A.  B.  Green  to  the 
1,700  acres  described  in  that  Judgment,  and 
A.  B.  Green  conveyed  the  640  acres  involved 
in  this  suit  to  one  of  the  plaintiffs,  John  F. 
Hanks,  but  In  disposing  of  this  case  I  do  not 
consider  these  conveyances,  as  will  appear 
from  my  other  findings  that  the  plaintiffs 
were  the  legal  owners  of  the  640  acres  of 
land  at  the  time  of  this  conveyance. 

"(9)  In  the  year  1854,  Wyatt  Hanks,  Sr., 
who  was  then  claiming  to  be  the  legal  owner 
of  the  1,700  acres  of  land  that  had  been  con- 
veyed by  Isaiah  S.  Fields  to  Wm.  D.  Qmith, 
went  into  actual  i>ossesslon  of  said  tract  of 
land.  He  built  a  house  tbereon  and  made 
other  improvements  thereon,  putting  a  part 
thereof  in  cultivation.    He  claimed  to  be  the 
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legal  owner  thereof,  and  used  and  cultivated 
the  ground  up  to  the  time  of  his  death,  which 
occurred  In  about  the  year  1863.  During  all 
of  this  time  Isaiah  S.  Fields  and  his  wife, 
Sarah  Fields,  lived  upon  the  same  league  of 
land  within  about  a  mile  or  a  mile  and  a  half 
of  the  home  of  Wyatt  Hanks,  Sr.  They 
knew  he  was  living  upon  the  land,  and  was 
claiming  the  same.  They  recognized  his  title 
thereto. 

"I  find  In  paragraph  5  hereof  that  on  Sep- 
tember 25,  1857,  Wyatt  Hanks,  Sr.,  conveyed 
to  his  two  sons,  Wyatt  Hanks,  Jr.,  and  Rich- 
ard S.  Hanks  640  acres  of  said  1,700-acre 
tract  off  of  the  east  end  thereof;  and  after- 
wards, to  wit,  on  August  25,  1859,  Wyatt 
Hanks,  Sr.,  conveyed  to  another  one  of  his 
sons,  George  T.  Hanks,  703  acres  off  of  the 
west  end  of  the  1,700-acre  tract,  described  It 
by  metes  and  bounds,  and  this  deed  recites 
that  It  Is  a  part  of  the  tract  of  land  conveyed 
by  Isaiah  8.  Fields  to  Wm.  D.  Smith  by  deed 
bearing  date  the  9th  day  of  September,  1840, 
and  recorded  In  Liberty  county,  Tex.,  In  Book 
E,  p.  88,  more  fully  described  by  metes  and 
bounds  as  follows,  to  wit:  [Then  follows  de- 
scription by  metes  and  bounds.]  This  de- 
scription, together  with  the  description  given 
of  the  1,700  acres  In  the  judgment  rendered 
in  the  case  of  Sarah  Fields  et  al.  v.  S.  B. 
Cooper  et  al.,  and  other  facts  In  evidence,  is 
sufBcient  to  fully  Identify  the  1,700  acres  of 
land  conveyed  by  Fields  to  Smith.  George 
T.  Hanks  took  actual  possession  of  this  tract, 
continued  to  live  upon  the  same,  use  and  cul- 
tivate the  same  from  that  time  down  to  the 
time  of  his  death,  and  his  son,  George  T. 
Hanks,  Jr.,  who  was  his  sole  and  only  heir, 
was  in  possession  of  a  part  thereof  at  the 
time  of  this  trial. 

"Wyatt  Hanks.  Jr.,  and  Richard  S.  Hanks 
never  took  actual  possession  of  their  C40  acres, 
and  the  same  has  never  been  actually  occu- 
pied since  it  was  severed  from  the  1,700-acre 
tract  by  the  conveyance  from  Wyatt  Hanks, 
Sr.,  to  them,  but  they  paid  taxes  upon  the 
same  during  their  lifetime.  Wyatt  Hanks, 
Jr.,  having  died  in  1863.  and  the  plaintiff  In 
this  case,  Laura  Cox,  who  was  the  surviving 
wife  of  Wyatt  Hanks,  Jr.,  paid  the  taxes  up- 
on this  lond  for  a  long  number  of  years  after 
her  husband's  death.  Richard  S.  Hanks  died 
in  1873.  They  and  their  heirs  have  always 
asserted  title  to  this  640-acre  tract,  and  their 
title  was  always  recognized  by  George  T. 
Hanks. 

"(10)  On  the  14th  day  of  August,  1890, 
there  was  rendered  In  the  district  court  of 
Liberty  county,  Tex.,  a  judgment  in  the  cause 
of  Sarah  Fields  et  al.  v.  S.  B.  Cooper  et  al. 
by  which  the  plaintiffs  In  that  cause,  Ran- 
dolph R.  Fields,  J.  R.  Stevens,  Sarah  Fields, 
and  Serena  Akins,  recovered  a  judgment 
against  George  T.  Hanks,  W.  B.  Denson,  and 
S.  B.  Cooper  for  all  of  the  Isaiah  S.  Fields 
league,  except  1,700  acres  off  of  the  north 
side  of  said  league,  which  was  decreed  to 
the  defendants  and  Is  described  by  metes 


and  bounds  as  follows,  to  wit:  'Beginning 
on  the  E.  bank  of  the  Trinity  river,  at  the 
N.  W.  comer  of  the  Isaiah  Fields  league, 
a  mound  and  a  post,  from  which  a  sweet 
gum  20  In.  dia.  brs.  S.  10  deg.  E.  7  »/io  vrs. 
dlst.  and  a  white  oak  20  In.  dia.  brs.  N.  31 
deg.  W.  7  vrs. ;  thence  down  said  river,  with 
its  meanderlngs  to  the  N.  R.  cor.  of  a  snrvey 
of  a  tract  of  land  deeded  by  Isaiah  Fields  to 
bis  wife  and  children,  a  post  from  which  a 
white  oak  16"  In  dia.  brs.  S.  33  deg.  a  white 
oak  E.  1  vr.  mkd.  thus  L.  S.  F.  and  a  white 
oak  12"  in  dia.  brs.  S.  20  deg.  W.  2  vrs.  dlst : 
thence  N.  80  deg.  E-  with  said  sur.  a  part  of 
the  distance  to  the  E.  B.  line  of  said  league: 
thence  north  1  deg.  W.  with  said  B.  line  102.T> 
vrs.  to  the  N.  E.  cor.  of  said  league ;  thence 
with  the  N.  line  of  said  league  and  part  of 
the  distance  with  Pierre  Blancbette  league, 
to  the  beginning,  containing  1700  acres,  more 
or  less  and  of  the  1700  acres  there  Is  allotted 
to  the  defendant,  W.  B.  Denson  250  acres, 
being  the  same  heretofore  conveyed  to  bhn 
by  G.  T.  Hanks ;  and  of  the  said  1700  acres, 
there  is  allotted  to  the  defendant  S.  B. 
Cooper  320  acres,  being  the  same  conveyed 
to  him  by  J.  K.  Hanks  on  the  leth  day  of 
August,  1881  and  the  balance  of  said  1700 
acres  is  allotted  to  the  defendant,  George  T. 
Hanks.' 

"(11)  On  August  16,  1881,  John  K.  Hanks 
executed  a  deed  to  S.  B.  Cooper,  which  Is 
the  one  mentioned  and  recited  in  the  Judg- 
ment described  In  paragraph  10  hereof,  by 
which  he  conveyed  to  (hooper  320  acres  of 
land,  part  of  the  Isaiah  S.  Fields  league.  He 
described  the  land  in  that  deed  as  follows, 
to  wit:  'Being  one-half  of  the  tract  of  land 
sold  Jointly  to  R.  S.  Hanks  and  Wyatt  Hanks, 
Jr.,  by  Wyatt  Hanks,  Sr.,  attorney  In  fact  for 
Wm.  D.  Smith,  by  deed  bearing  date  the  17th 
day  of  September,  1857,  and  duly  recorded 
in  the  office  of  the  county  clerk  of  Liberty 
county,  Texas,  on  the  20th  day  of  August 
1858,  the  same  land  herein  conveyed  being 
the  one-half  of  said  640  acres  conveyed  as 
aforesaid,  and  being  the  same  conveyed  to 
me  by  R.  S.  Hanks  by  deed  bearing  date,  the 
19th  day  of  December,  I860.' 

"I  find  that  the  deed  recited  in  this  con- 
veyance from  Richard  S.  Hanks  to  John  K. 
Hanks  was  never  executed,  as  recited  therein, 
but  that  the  deed  recited  from  Wyatt  Hanks, 
Sr.,  to  Richard  S.  Hanks  and  Wyatt  Hanks, 
Jr.,  was  duly  executed,  as  therein  recited,  all 
of  which  is  fully  shown  from  the  deed  which 
was  read  In  evidence  on  the  trial  of  this 
cause.  In  conveyance  from  Wyatt  Hanks, 
Sr.,  to  Wyatt  Hanks,  Jr.,  and  Richard  S. 
Hanks,  there  Is  a  recital  to  the  effect  that  the 
1,700  acres  had  been  sold  by  Isaiah  S.  Fields 
to  Wm.  D.  Smith,  and  conveyed  by  Wm.  D. 
Smith  to  Wyatt  Hanks,  Sr.  I  find  that  the 
deed  recited  in  this  conveyance  from  Isaiah 
S.  Fields  to  Wm.  D.  Smith  was  executed,  as 
therein  recited.  I  further  find  that  In  view 
of  the  fact  of  the  destruction  of  the  deed 
records  of  Liberty  cotmty,  Tex,  by  flr«  in 
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1874.  the  recital  made  In  the  Judgment  ren- 
-dered  in  the  case  of  Sarah  Fields  et  al,  ▼. 
S.   B.   Cooper  et  al.,  to  the  effect  that  the 
land  decreed  to  S.  B.  Ckioper  wan  320  acres, 
which  was  conveyed  to  blm  by  J.  K.  Hanks 
on  the  16th  day  of  Angust,  1881,  and  tue  re- 
cital  made  In  the  deed  from  J.  K.  Hanks 
to  S.  B.  Cooper,  which  is  dated  the  16th  day 
of  August,  1881,  to  the  effect  that  it  was  the 
same  land  conveyed  to  Richard  S.  Hanks  and 
Wyatt  Hanks,  Jr.,  by  Wyatt  Hanks,  Sr.,  at- 
torney In  fact  for  Wm.  D.  Smith,  by  deed 
bearing  date  the  17th  day  of  September,  1857; 
and  the  recital  made  In  the  deed  from  Wyatt 
Ilnnks,  Sr.,  to  Wyatt  Hanks,  Jr.,  and  Rich- 
ard S.  Hanks,  which  is  dated  the  17th  day 
of  September,  1857,  to  the  effect  that  the  1,- 
700  acres  had  been  conveyed  by  Isaiah   S. 
Fields  ta  Wm.   D.   Smith  and  by  Wm.   D. 
Smith  to  Wyatt  Hanks,  Sr.,  were  suflacient 
to   put  all  persons  deraignlng  title  through 
Cooper,  and  through  any  party  to  this  Judg- 
ment, upon  notice  of  the  existence  of  the 
dped  from  Fields  to  Smith;    at  least,  these 
recitals  were  sufficient  to  put  them  upon  in- 
quiry as  to  whether  or  not  such  a  deed  had 
ever  existed,  and,  if  this  Inquiry  had  been 
properly  pursued,  it  would  have  led  to  the 
discovery  of  the  facts  that  the  plaintiffs  were 
legal  owners  of  the  land  in  controversy ;   and 
Inasmuch  as  the  defendants  deraign  their 
title  through  S.  B.  Cooper  and  through  this 
Judgment,  they  cannot  claim  to  be  innocent 
purchasers  for  value  without  notice. 

"(12)  There  is  a  regular  chain  of  transfers 
from  S.  B.  Ooojjer  down  to  and  into  the  de- 
fendants. 

"(13)  There  is  a  regular  chain  of  transfers 
from  G.  T.  Hanks,  one  of  the  defendants  in 
tlie  case  of  Sarah  Fields  et  al.  t.  S.  B.  Coop- 
er et  al.,  down  to  and  Into  the  defendants; 
but.  there  being  no  title  In  either  Cooper  or 
Hanks,  I  find  that  no  title  passed  to  the  de- 
fendants. 

"(14)  I  find  that,  at  the  time  the  defend- 
ants In  this  case,  and  those  through  whom 
they  deraign  title,  acquired  title  to  the  land 
in  controversy  they  then  had  notice  of  the 
deed  from  Isaiah  S.  Fields  to  Wm.  D.  Smith, 
and  had  notice  of  the  plaintiffs'  claim  to  the 
land  In  controversy,  and  had  notice  of  facts 
sufficient  to  put  them  upon  Inquiry  witli  ref- 
erence to  the  plaintiffs'  right  to  said  land, 
and  that  by  reason  of  these  facts  they  can- 
not be  purchasers  for  value  without  notice, 
and  are  not  entitled  to  be  protected  as  such." 
Flaintlffs,  In  proving  their  title,  under- 
took to  establish  the  execution  of  a  deed,  al- 
leged to  have  been  executed  in  1840,  from 
Isaiah  Fields,  the  original  grantee,  to  W.  D. 
Smith,  under  whom  they  show  title.  In  lay- 
ing the  predicate  for  the  Introduction  of  sec- 
ondary evidence  to  establish  the  execution 
and  contents  of  this  deed,  plaintiffs  offered 
In  evidence  carbon  copies  of  certain  type- 
written letters  written  by  their  attorneys  to 
surviving  members  of  the  family  and  rela- 
tives of  W.  D.  Smith  making  inquiry  as  to 


said  deed.  It  was  shown  by  the  attorney 
wbo  wrote  the  letters  that  it  was  his  custom 
In  preserving  copies  of  business  letters  to 
prepare  carbon  copies  of  the  originals,  which 
were  filed  away.  The  carbon  copies  in  ques- 
tion were  not  signed,  but  it  was  shown  that 
the  copies  offered  were  such  carbon  copies 
of  letters  signed  and  mailed  to  the  addres- 
sees. No  ^ort  was  made  to  procure  from 
such  addressees — all  of  whom  lived  In  this 
state  but  In  distant  counties — the  originals 
of  the  letters  sent,  and  no  evidence  was  of- 
fered tending  to  show  that  such  originals 
could  not  have  been  procured.  Objection  was 
made  to  the  introduction  of  each  of  the  copies 
on  this  ground,  which  was  overruled  and  de- 
fendants excepted,  and  make  the  ruling  the 
basis  of  their  first  four  assignments  of  error. 

We  are  of  the  opinion  that  the  assignments 
should  be  sustained.  The  cojgies  of  the  let- 
ters signed  and  forwarded  and  those  kept 
by  the  addressers  cannot  be  considered  dupli- 
cate originals.  There  can  be  no  logical  dif- 
ference between  such  copies  and  the  letter- 
press copies,  which  have  always  been  held  to 
be  copies  which  are  not  admissible  In  evi- 
dence without  accoimting  for  the  nonproduc- 
tlon  of  the  originals.  2  Wigmore,  Ev.  S  1234 ; 
Hubbard  v.  Russell,  24  Barb.  (N.  Y.)  404;  8 
Enc.  of  Ev.  p.  540.  If  a  writer,  desiring  to 
preserve  a  copy  of  a  letter,  writes  at  the 
same  time  two  copies  exactly  alike,  one  of 
which  he  proiMses  to  send  and  the  other  to 
keep,  It  is  a  matter  of  Indifference  which 
copy  he  sends,  but  the  one  sent  becomes  the 
original  and  the  other  a  copy,  no  matter 
by  what  force  of  evidence  it  is  shown  to  be 
an  absolutely  accurate  copy.  The  court  was 
In  error  in  overruling  the  objection  and  ad- 
mitting the  copies,  but  in  the  view  we  take 
of  the  case  such  error  does  not  require  a  re- 
versal of  the  Judgment,  for  the  reasons  here- 
after shown. 

.  The  letters  above  referred  to  were  address- 
ed to  Sidney  A.  Smith,  Gonzales,  Tex.,  grand- 
son of  W.  D.  Smith;  Dr.  Ellsha  H.  Smith, 
Victoria,  Tex.,  son  of  said  Smith;  Mrs.  Ma- 
tilda Jobe,  Gatesvllle,  Tex.,  a  daughter;  and 
J.  C.  Bums,  Goliad,  Tex.,  who  seems  at  one 
time  to  have  had  some  connection  as  an  at- 
torney with  an  Investigation  by  plaintiffs  of 
their  title.  Plaintiffs  offered  in  evidence  orig- 
inal letters  which  Baldwin  testified  had  been 
received  by  him  from  Sidney  A.  Smith.  Ob- 
jection was  made  to  the  introduction  in  evi- 
dence of  these  letters,  on  the  ground  that  they 
were  ex  parte  unsworn  statements  of  the 
parties,  and  also  that  it  was  not  shown  that 
they  had  been  signed  by  the  parties  respec- 
tively by  whom  they  were  written.  No  evi- 
dence was  offered  as  to  the  signatures.  The 
objections  were  overruled,  and  the  evidence 
admitted,  to  which  defendants  excepted,  and' 
the  point  is  made  the  basis  of  the  fifth  and 
sixth  assignments  of  error. 

Baldwin,  witness  for  plaintiffs,  testified 
that  his  firm  made  an  effort  to  locate  the 
deed  from  Isaiah  Fields  to  Wm.  D.  Smith, 
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and,  as  a  part  of  that  effort,  on  December 
81,  1906,  wrote  Sidney  A.  Smith,  who  was  a 
grandson  of  Wm.  D.  Smith,  deceased,  with 
reference  to  this  deed,  and  who,  they  thought 
at  that  time,  might  give  them  some  informa- 
tion with  reference  to  it,  and  that  they  re- 
celred  in  reply  the  letter  offered  in  evidence. 
The  letter  Is  as  follows: 

"Gonzales,  Texas,  January  7,  1907.  Bald- 
win ft  Christian,  Attys.  at  Law,  Houston, 
Texas:  Gentlemen:  Yonrs  of  recent  date  in 
regard  to  papers  belonging  to  my  grandfa- 
ther, W.  D.  Smith,  was  received  several  days 
ago,  and  In  reply  will  say  that  If  the  deed 
about  which  you  inquire  Is  In  existence,  it  is 
probably  in  the  possession  of  my  uncle,  Dr. 
Blisha  H.  Smith,  of  Victoria,  Texas.  He  is 
the  only  one  of  the  administrators  now  living, 
and  I  think  has  nearly  all  papers.  Sorry  I 
am  unable  to  give  yon  more  Information. 
Very  truly  yours,  Sidney  A.  Smith." 

The  witness  further  testified  that  they  then 
wrote  to  Elisha  H.  Smith,  and  received  from 
blm  a  reply  which  Is  as  foQows: 

"Victoria  Co.,  Tex.  Jan.  leth,  1907.    R.  P. 

D.  Route  No.  7.  Mr.  J.  C.  Baldwin,  Houston, 
Texas:  Dear  Sir:  A  letter  of  inquiry  con- 
cerning title  to  part  of  Isaiah  Fields  surrey 
In  Liberty  Co.  Tex.  came  to  me  some  days 
since  when  I  was  quite  busy  and  lost  or  mls< 
laid  the  answer,  so  I  write  this  to  say  W.  D 
Smith  was  my  father,  be  owned  several 
tracts  of  land  In  Liberty  and  in  other  East 
Tex.  Counties  though  I  do  not  recollect  ever 
hearing  him  speak  of  the  Isaiah  Fields  and 
am  sure  he  would  have  given  over  to  pur- 
chaser all  x>aper8  concerning  any  land  which 
he  ever  sold.  Father  after  moving  to  Gon- 
zales Co.  lived  with  my  oldest  brother,  J.  R. 
8.  until  after  the  war,  then  with  the  young- 
est, F.  G.  Smith  at  San  Anton,  several  years 
and  finally  with  Mrs.  Jobe  my  youngest  sister 
at  Gonzales  where  he  died,  his  papers  were 
with  F.  G.  Smith,  father  of  Sid  A.  Smith  of 
Gonzales,  some  with  Mrs.  Jobe's  husband 
and  some  with  J.  E.  Smith  at  Corslcana  and 
it  was  not  until  after  the  death  of  those 
three.  Dr.  John  R.  Smith,  Dr.  John  Jobe  and 
Felix  G.  Smith  that  I  came  Into  the  posses- 
sion of  papers  which  W.  D.  Smith  left  and 
there  was  nothing  to  show  that  he  ever  own- 
ed any  part  of  survey  mentioned  In  your  let- 
ter. Please  tell  me  on  postal  enclosed  if  you 
get  this,  etc.  Yours,  Dr.  E.  H.  Smith.  P.  S. 
Mrs.  Matilda  Jobe  now  of  Gatesvllle,  Tex. 
would  tell  you  If  she  knows  of  such  a  paper, 
she  was  with  W.  D.  Smith  nearly  all  the 
latter  part  of  his  life.  Address  to  her  at 
Gatesvllle,  care  of  Mr.  Royalty.    Yours  etc, 

E.  H.  S." 

Plaintiffs  were  laying  the  predicate  for  the 
introduction  of  secondary  evidence  to  estab- 
lish the  execution  and  contents  of  the  deed 
from  Fields  to  W.  D.  Smith,  afterwards 
shown  to  have  been  executed  In  1840  or  about 
that  time.  In  doing  so  it  was  required  that 
they  show  that  they  had  used  reasonable  dili- 
gence in  searching  for  the  original  deed  and 


were  unable  to  produce  it  on  the  trial.     It 

was  material  and  competent  in  showing  snrb 
diligence  to  prove.  In  connection  with  the 
testimony  that  letters  of  Inquiry  had  been 
written  to  persons  who  might  be  supposed  to 
be  able  to  give  some  information  with  regard 
to  the  missing  deed,  that  replies  had  been  re- 
ceived purporting  to  be  from  the  persons  ad- 
dressed containing  the  Information  shown  in 
the  letters  quoted. 

Plaintiffs  (or  their  attorney)  bad  a  right 
to  assume  that  the  letters  so  received  aud 
purporting  to  be  signed  by  the  persons  to 
whom  his  own  letters  had  been  addressed 
came  from  those  persons.  The  ezerdse  of 
reasonable  diligence  on  their  part  In  search- 
ing for  the  deed  did  not  require  further  ex- 
ploration of  this  source  of  information  after 
receiving  the  answers  to  their  letters,  and 
this  would  be  true  regardless  of  whether  the 
letters  were,  In  fact,  written  and  signed  by 
the  persons  referred  to,  and  whether  the  in- 
formation given  was  true  or  not  The  ques- 
tion is  not  whether  these  parties  knew  any- 
thing about  the  whereabouts  of  this  deed, 
but  whether  plaintiffs  had  used  reasonable 
diligence  In  exploring  this  source  of  Informa- 
tion. He  bad  every  reason  to  beHeve  that 
the  letters  received  were  In  r^ly  to  the  let- 
ters sent,  and  he  bad  no  reason  to  suspect 
that  the  contents  were  not  true.  He  -was  not 
required  to  go  further  as  to  this  source  of 
Information.  The  fact  that  he  got  tlie  infor- 
mation in  letters  purporting  to  be  in  reply  to 
his  own  letters  asking  it  was  the  material 
thing  In  determining  whether  reasonable  dill- 
gence  had  been  used  to  get  the  missing  deed. 
White  v.  Bumey,  27  Tex.  50;  Walker  t.  Pitt- 
man,  18  Tex.  Civ.  App.  519,  46  S.  'W.  117: 
Johnson  v.  Amwlne,  42  N.  J  Law,  454,  36 
Am.  Rep.  527;  2  Wignlore,  Ev.  I  1194. 

The  trial  court  did  not  err  In  overmllng 
the  objections  and  admitting  the  evidence. 
The  assignments  are  overruled. 

In  proof  of  the  missing  deed,  plaintUTs  of- 
fered In  evidence  a  certificate  of  the  county 
clerk  of  Uberty  county  dated  October  17. 
1847,  under  bis  (^clal  seal,  to  the  effect,  in 
substance,  that  there  was  of  record  In  bis 
ofilce  a  deed  from  Isaiah  Fields  to  Wm.  D. 
Smith  for  1,700  acres  of  land,  a  part  of  the 
headrlght  of  said  Fields,  also  that  be  bas  in 
bis  ofiSce  (filed  for  record)  a  power  of  attor- 
ney (with  power  to  sell)  from  said  Smith  to 
Wyatt  Hanks,  of  said  lands.  The  deed  re<^ 
ords  of  Liberty  coimty  were  destroyed  by  fire 
In  1874,  and  this  deed  was  never  re-recorded. 
Objection  was  made  to  the  Introduction  of 
this  certificate  upon  the  ground:  "That  It  is 
Irrelevant  and  Immaterial,  and.  If  offered  for 
the  purpose  of  proving  the  existence  of  a 
lost  deed,  no  predicate  had  been  laid  for  its 
introduction."  The  objection  was  overruled, 
and  the  document  admitted,  to  which  defeod- 
ants  excepted,  and  the  point  is  made  the 
basis  of  the  seventh  assignment  of  error. 

In  addition  to  writing  to  Sidney  Smitb.  the 
grandson,  and  Elisha  Smith,  the  son,  of  W. 
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D.  Smith,  plaintiffs'  attorney  wrote  to  Mrs. 
Jobe,  a  daughter,  to  which  he  received  no  re- 
ply, and  to  J.  C.  Bums,  an  attorney  who  had 
at  oue  tUne  Investigated  the  title  for  Wyatt 
Hanks,  who  replied  that  he  had  never  seen 
this  deed.     Baldwin  aJTterwaids  saw  Ellsha 
Smith,  who  was  a  son  of  W.  D.  Smith,  and 
was  told  by  him  that  he  was  administrator 
of  his  father's  estate,  and  that  he  did  not 
have  the  deed  and  did  not  know  where  it 
coold  be  found.    He  stated  that  he  had  made 
a  search  for  the  paper  and  could  not  find  it. 
The  deed.  If  executed  at  all,  was  executed  at 
some  date  prior  to  1847,  supposed  to  have 
been  In  1840.     The  grantor  had  been  dead 
many  years.     Wyatt  Hanks,   Sr.,  had  also 
been  dead  about  40  years,  as  well  as  Wyatt 
Hanks,  Jr.,  and  Richard  S.  Hanks.    Plaintiffs 
had  every  motive  to  search  for  and  find  and 
produce  the  deed.     "A  material  inquiry  in 
such  cases  Is  whether  or  not.  there  was  a  prob- 
able   motive    for   withholding    this    highest 
and  best  evidence."     Jemlgen  v.   State,   81 
Ala.  60,  1  South.  72.    The  whole  matter  of  the 
sufficiency  of  the  proof  offered  as  a  predicate 
is  left  to  the  sound  (though  not  uncontrolled) 
discretion  of  the  trial  court  under  all  the 
facts   and  circumstances   of  the  particular 
case.    Cheatham  v.  Riddle,  8  Tex.  167 ;  Mays 
T.  Moore,  13  Tex.  88 ;  2  Wlgmore,  Ev.  {  1194. 
The  evidence  introduced,  to  our  minds,  con- 
clusively established  the  execution  and  con- 
tents of  this  deed.    The  trial  court  did  not 
err  In  overruling  the  objection  and  admitting 
the  evidence.    The  assignment  Is  overruled. 

The  eighth  and  ninth  assignments  are  with- 
out merit.  The  evidence  abundantly  sustains 
the  finding  by  the  court,  in  the  eleventh  and 
fourteenth  paragraphs  of  the  conclusions  of 
fact,  that  the  recitals  In  the  Judgment  In  the 
case  of  Sarah  Fields  et  al.  v.  S.  B.  Cooper  et 
al.,  under  which  defendants  deraign  title,  and 
In  the  deeds  in  the  chain  of  title,  were  suf- 
ficient to  affect  defendants  with  notice  of  the 
deed  from  Fields  to  Wm.  D.  Smith.  The 
Judgment  in  Fields  et  al.  v.  Cooper  et  al.,  de- 
scribes the  land  allotted  to  Cooper  as  320 
acres  conveyed  to  him  by  J.  K.  Hanks.  The 
deeds  from  J.  E.  Hanks  to  Cooper  describes 
It  as  one-half  of  the  tract  of  land  sold  Jointly 
to  R.  S.  Hanks  and  Wyatt  Hanks,  Jr.,  by 
"Wyatt  Hanks,  8r.,  attorney  in  fact  of  Wm. 
I>.  Smith,  duly  recorded,  etc.  This  latter 
deed  describes  the  land  as  640  acres  out  of 
tbe  north  half  of  the  Isaiah  Fields  headrlght, 
being  the  east  end  of  1,700  acres  sold  by  the 
aforesaid  Fields  to  Wm.  D.  Smith.  All  of 
these  deeds  were  of  record  In  Liberty  coun- 
ty when  defendants  purchased.  One  of  de- 
fendants testified  that  he  had  no  notice  cou- 
p«?rnlng  the  title  except  such  as  appears  from 
tlie  records  of  Liberty  county.  At  least  one 
of  the  deeds  In  his  chain  of  title  on  record 
rfclted  the  execution  of  the  deed  from  Fields 
to  Smith  as  the  basis  of  the  title,  and  other 
[Seeds  in  his  chain  of  title  referred  to  the 
rormer  deed.  This  Fields  deed  was  In  fact  a 
necessary  part  of  their  own  title,  as  shown 

113  S.W.-39 


by  the  Judgment  and  by  tbe  various  deeds 
under  which  defendants  claim.  We  think 
this  evidence  was  sufficient  to  affect  them 
with  notice,  not  only  as  to  the  320  acres  they 
got  from  Cooper,  but  of  the  entire  640  acres 
which  came  through  this  deed.  It  Is  Incor- 
rect to  say  that  these  recitals  In  their  chain 
of  title  were  sufficient  to  put  defendants  upon 
inquiry.  They  gave  them  positive  and  un- 
equivocal notice  of  the  existence  of  the  Fields 
deed.  The  assignments  and  the  various  prop- 
ositions thereunder  are  overruled.  WlUls  v. 
Gay,  48  Tex.  469,  26  Am.  Rep.  328 ;  Wimber- 
ly  ▼.  Pabst,  55  Tex.  692. 

There  was  no  error  in  admitting  in  evi- 
dence the  power  of  attorney  from  W.  D. 
Smith  to  Wyatt  Hanks,  over  the  objection 
urged  that  It  does  not  describe  the  land  in 
controversy.  The  power  of  attorney  dealt  with 
the  larger  tract  of  which  the  tract  In  contro- 
versy is  a  part  It  is  described  as  a  certain 
tract  situated  In  Liberty  county,"  a  part  of  the 
Isaiah  Fields  headrlght,  "my  interest  in  said 
survey  being  about  2,000  acres  as  will  more 
fully  appear  by  reference  to  the  county  rec- 
ords of  Liberty  county."  It  sufficiently  ap- 
pears that  the  land  conveyed  was  Smith's 
Interest  of  about  2,000  acres  In  the  survey 
as  shown  by  the  county  records,  which  show- 
ed at  that  time  the  deed  from  Isaiah  Fields 
to  Smith,  identifying  tbe  land  as  1,700  acres 
off  the  north  side  of  the  league.  The  deed 
was  not  void  for  uncertainty  of  description. 
Extrinsic  evidence  might  have  been  resorted 
to  to  show  what  land  was  owned  by  Smith  In 
the  Fields  league.  Hermann  v.  Likens,  90 
Tex.  448,  39  S.  W.  282.  It  would  not,  how- 
ever, have  affected  plaintiffs'  case  if  this  pow- 
er of  attorney  had  been  excluded.  Tbe  deed 
of  Wyatt  Hanks,  Sr.,  to  Wyatt  Hanks,  Jr., 
and  R.  S.  Hanks,  conveying  the  640  acres  of 
land,  was  more  than  30  years  old.  Posses- 
sion was  shown  under  the  deed,  and  it  pur- 
ported to  be  made  under  a  power  of  attorney 
from  W.  D.  Smith.  The  execution  of  the 
power  of  attorney  would  be  presumed  with- 
out other  proof. 

The  deed  from  Wyatt  Hanks,  Sr.,  to  Wyatt 
Hanks,  Jr.,  and  R.  S.  Hanks  was  also  object- 
ed to  for  uncertainty  of  description.  The 
land  Is  described  In  this  deed  as  "640  acres 
situated  In  Liberty  county  east  of  the  Trinity 
river  about  25  miles  above  Liberty,  and  out 
of  the  north  }t,  of  the  Isaiah  Fields'  bead- 
right  league.  It  being  the  E.  end  of  1700  acres 
sold  by  the  aforesaid  Fields  to  W.  D.  Smith 
and  conveyed  to  me,  Wyatt  Hanks,  by  power 
of  attorney  Irrevocable  by  the  said  Smith, 
as  will  appear  from  the  records  of  Liberty 
county."  This  described  the  land  with  suf- 
ficient certainty  to  be  Identified  by  the  aid 
of  extrinsic  evidence,  which  is  sufficient. 
Camley  v.  Stanfleld,  10  Tex.  550,  60  Am.  Dec. 
219 ;  Hermann  v.  Likens,  supra.  Assignments 
of  error  10  and  11  presenting  the  questions 
are  overruled. 

The  finding  of  the  court  that  Fields  had 
executed  to  W.  D.  Smith  the  deed  referred  to 
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was,  we  tblnk,  conclusively  establlsbed  by  the 
evidence.  This  evidence  consisted  of  recitals 
In  deeds  conveying  the  land,  all  more  than 
40  years  old,  claim  of  title  and  actual  posses- 
sion, cultivation  and  Improvement,  payment 
of  taxes,  etc.,  under  this  deed,  vrltb  the 
knowledge  and  acquiescence  of  Isaiah  Fields 
In  his  lifetime  and  of  his  heirs  after  him, 
proof  of  the  actual  record  of  such  a  deed  In 
Liberty  county  as  early  as  1847,  and  the  testi- 
mony of  one  witness  that  Fields  told  him 
that  he  had  "given  the  land  to  Smith,"  which 
could  only  have  meant  that  he  had  conveyed 
it  to  him.  The  assignments  of  error  that  the 
court  erred  In  its  findings  on  this  point  be- 
cause they  are  unsupported  by  the  evidence 
aa  set  out  In  the  thirteenth  and  fourteenth 
assignments  are  without  merit.  Brewer  v. 
Cochran  (Tex.  Olv.  App.)  99  S.  W.  1033,  and 
cases  cited. 

In  view  of  the  fact  that  the  trial  was  be- 
fore the  court,  the  admission  of  the  letters 
referred  to  In  the  twelfth  assignment  cannot 
be  held  to  be  reversible  error,  If  error  at  all. 

The  court  did  not  err  In  the  3rd,  6th,  7th, 
9th,  and  11th  conclusions  of  fact,  as  set  out  In 
the  13tb,  14th,  15th,  16th  and  17th  assign- 
ments of  error.  We  will  not  discuss  or  re- 
peat here  the  evidence  In  support  of  these 
conclusions.  It  is  amply  sufficient  to  support 
the  court's  findings. 

What  has  been  said  sufficiently  disposes  of 
the  remaining  assignments  of  error,  which  at- 
tack the  conclusions  of  law  that  the  plaintiffs 
were  entitled  to  recover,  and  the  judgment  In 
their  favor.  The  facts  found  can  result  in 
no  other  legal  conclusion  than  that  the  plain- 
tiffs are  entitled  to  the  land. 

Finding  no  reversible  error,  the  judgment 
Is  affirmed. 

Affirmed. 


HEILBRON  et  al.   v.   ST.   LOUIS   SOUTH- 
WESTERN  RT.   CO.   OF  TEXAS.t 

(Court  of  Civil  Appeals  of  Texas.    Nov.  6,  1008. 
Rehearing  Denied  Nov.  19,  1008.) 

1.  RAILKOADS    (I    114*)— CONSTBUCTION  — IN- 

JUBY  FROM  Construction— Evidence— Suf- 
ficiency. 

In  an  action  against  a  railroad  for  damage 
to  adjacent  property,  caused  by  excavating  in  a 
road  which  tlie  company  claimed  was  a  part  of 
its  right  of  way,  evidence  held  to  show  that  the 
property  had  been  actually  damaged  by  the  ex- 
cavation. 

[Ed.    Note.— For  other  cases,   see   Railroads, 
Dec.  Dig.  §  114.*] 

2.  IIioiiWAYS  (S  87*)— Rights  op  Abutting 
Owners— Remedies  for  Obstructions. 

Owners  of  property  abutting  upon  a  high- 
way have  a  vested  right  in  the  easement  created 
by  the  existence  of  the  highway;  and,  if  it  is 
injured  or  obstructed  so  as  to  cause  special  in- 
jury to  the  owner  beyond  that  to  the  public 
generally,  he  may  recover  therefor. 

[Kd.   Note. — For  other  cases,   see   Highways, 
Cent.  Dig.  §  2t>7 ;    Dec.  Dig.  S  87.*] 


3.  Dedication   (|  5*)— Hiohwats  —  Es.«t.>- 
tials. 

A  public  highway  may  be  established  >^'^ 
the  owner  of  the  fee  by  setting  it  apart  f-r 
public  use. 

[Ed.  Note.— For  other  cases,  see  Dedication 
Cent.  Dig.  i  2 ;   Dec  Dig.  f  5.») 

4.  Highways   (§  1*)—Estabi4SHment  —  Pre- 
scription—Essentials. 

A  highway  may  be  established  by  user  t; 
the  public  in  such  manner,  and  for  such  a  lengtt 
of  time,  as  to  give  the  public  a  right  therein  b; 
prescription  or  limitation. 

[Ed.  Note.— For  other  cases,  see  Highwayi. 
Cent.  Dig.  «  1,  2;   Dec  Dig.  $  L*] 

5.  Tenancy  in  Common  (8  3*)- Bxibtence  or 
Relation. 

Where  one  of  two  co-tenants  conveyed  bri 
undivided  one-half  interest  to  a  railroad,  the  lat- 
ter became  a  tenant  in  common  with  the  otU<-r 
[Ed.  Note.— For  other  cases,  see  Tenancy  b 
Common,  Cent.  Dig.  8  8 ;   Dec  Dig.  S  3.*J 

6.  Tenancy  in  Common  (§  39*)— Rights  of 
Co -Ten  ant. 

No  one  could  complain  of  the  exclusive  um 
of  the  joint  property  by  one  tenant  in  commoa 
except  his  co-tenant. 

[Ed.  Note.— For  other  cases,  see  Tenancy  b 
Common,  Cent.  Dig.  t  110 ;   Dec.  Dig.  f  %».*) 

7.  Tenancy  in  Common  (S  40*)— Rights  of 
Co-Tenants— Dedication  to  Public. 

A  railroad  being  co-tenant  of  a  pan  ct 
land,  the  other  co-tenant  could  not  dedicate  anj 
part  thereof  as  a  highway  without  the  m:.- 
road's  consent. 

[Ed.  Note. — For  other  cases,  see  Tenancy  '^ 
Common,  Cent.  Dig.  |  120;    Dec.  Dig.   {  40.* 

8.  Dedication   (§    15*)- Requisites  —  Abas 
donment  to  Public  Use. 

To  constitute  a  dedication  of  private  prop- 
erty for  a  public  use,  the  owner  must  have  in- 
tended to  absolutely  and  irievocabiy  set  it  aiNir: 
for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Dedicatioc. 
Cent.  Dig.  {  13 ;   Dec.  Dig.  8  15.* 

For  other  definitions,  see  Words  and  Phras.^. 
vol.  2,  pp.  1908-1017 ;   vol.  8,  pp.  7iiJ9,  7i«<.'., 

9.  Dedication    (J   44*)  —  Evidence  —  Srrn- 

CIENCY. 

The  evidence  held  insufficient  to  show  that 
a  road  was  ever  dedicated  to  public  use  by  tte 
owner. 

[Ed.  Note.— For  other  cases,  see  Dedicatioa. 
Cent.  Dig.  ${  85-87 ;   Dec.  Dig.  i  44.»] 

10.  Highways  (J  7*)— Establisiuceni- Pm- 

8CRIPTI0N  —  ADVEBSB   CHASACTEB    OF    L'SK  — 

Permissive  Use. 

Permissive  use  of  a  way  for  any  length  of 
time  will  not  ripen  into  a  right,  and  the  ns,-  bv 
the  public,  without  objection,  of  an  uninclv^ 
portion  of  a  railway's  right  of  way,  in  a  nuc- 
ner  that  did  not  interfere  with  its  use  by  tl.; 
railroad,  did  not  constitute  the  way  so  used  i 
public  highway  by  prescription. 

[Ed.  Note. — For  other  eases,  see  HlEhways,  Cent 
Die  ii  10-16;    Dec  Dig.  I  7.*] 

11.  Railroads  (8  4*)- Railboad   Coupaitiis 
—Nature— "Public  Highway." 

A  railroad  is  a  "public  highway,"  conduct- 
ed and  operated  for  the  public's  benefit. 

[Bd.  Note.— For  other  eases,  see  Rallromds.  D«c 
Dig.  I  4.* 

For  other  defloltlons,  see  Words  aad  Phrsaes,  ■nl 
4,   pp.    3291-S306;     vol.    8,  p.  TS78.] 

12.  ElMiNENT  Domain  (8  85*)- Use  of  Pbop- 

EBTT. 

If  a  road  located  on  a  railroad's  riebt  of 
way  was  not  a  public  highway,   the   railr.x\i; 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  IndaxM 
tFor  opinion  on  rehearlDg,  see  11]  S.  W.  979. 
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could  destroy  it  for  its  own  purposes,,  if  it  did 
so  in  a  lawtul  manner,  without  being' liable  to 
adjacent  owners. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  {  85.*] 

13.  Eminent  Domaiw  (5  69*)— Cohpbnsatioh 
— Necessity  or  Compensation. 

Private  property  cannot  be  taken  or  dam- 
aged for  public  use  without  compensation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  t  171;   Dec.  Dig.  {  69.*] 

14.  Eminent  Domain  (J  90*)— Compensation 

— INJTIBING   PBOPEETY— INJUBT  TO  rBOPEBTT 

Not  Taken. 

The  rule  that  private  property  cannot  be 
taken  or  damaged  for  public  use  without  com- 
pensation has  been  extended  to  give  the  owner 
of  land  adjacent  to  a  railroad  damages  incident 
to  the  proximity  of  the  railroad  to  his  premises, 
though  they  are  not  actually  invaded. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §$  239-244;    Dec.  Dig.  {  90.*] 

15.  Eminent  Domain  (§  70*)— Compensation 

— INJUBING    FbOPEBTY— PUBPOSE   OF   LAW. 

The  purpose  of  the  constitutional  jirovl- 
sions  prohibiting  the  damaging  or  destroying  of 
private  property  for  public  use  without  compen- 
sation was  to  place  public,  or  quasi  public,  cor- 
porations upon  the  same  basis  with  private  per- 
sons as  to  liability  for  such  injuries. 

fEd.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  {  174;    Dec.  Dig.  {  70.*] 

16.  Eminent  Domain  (f  90*)— Compensation 
— iNJUBiNo  Pbopebtt— Nature  op  Damage 
— "Damaging  of  Pkivate  Pbopebtt." 

To  constitute  a  "damaging  of  private  prop- 
erty," within  the  constitutional  provision  pro- 
hibiting the  damaging  of  private  property  for 
public  use  without  compensation,  there  must  be 
an  interference  with  its  free  use  and  enjoy- 
ment, resulting  in  some  physical  inconvenience, 
di.scomfort,  or  detriment. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  8§  239-244;   Dec.  Dig.  »  90.*] 

17.  Eminent  Domain  (8  90*)— Use  op  Lard— 
Rendebing  Land  UNATTBAcrriVE. 

A  property  owner  is  not  bound  to  keep  his 
premises  attractive,  or  to  refrain  from  making 
them  unattractive  and  offensive  to  the  testhetic 
sense  of  his  neighbors,  so  long  as  his  use  there- 
of does  not  interfere  with  their  use  of  their  own 
property. 

[Ed.  Note.— For  other  ca^es,  see  Eminent  Do- 
main, Dec  Dig.  S  90.  *J 

18.  Eminent  Domain  (S  90*)— Compensation 
— INJTJBT  TO  Pbopebtt— Natube  of  Injdbt 
— Kendebino  Pbopebtt  Unattbaotive. 

The  construction  by  a  railroad  of  a  deep 
cut  on  its  right  of  way  would  not  entitle  adja- 
cent property  owners  to  compensation  for  dam- 
nge  to  their  property,  even  though  it  had  de- 
preciated in  value  by  reason  of  the  proximity 
of  the  cut,  if  its  construction  did  not  render  un- 
safe the  street  on  which  the  property  was  situ- 
ated ;  any  Injury  because  of  the  unsightliness 
of  the  cut  not  being  actionable. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  {  239 ;   Dec.  Dig.  {  90.*] 

Appeal  from  District  Court,  Bowie  Coun- 
ty;  P.  A.  Turner,  Judge. 

.\ctlon  by  Louis  Hellbron  and  another 
against  the  St.  Louis  Southwestern  Railway 
Company  of  Texas.  From  a  Judgment  for 
defendant,  plaintiffs  appeal.    Affirmed. 

Hart,  Mahaffey  &  Thomas,  for  appellants. 
Glass,  Estes  &  King,  for  appellee. 


HODGES,  J.  On  the  12th  day  of  Juue. 
1907,  the  appellants,  Louis  Heilbrou  and  M. 
C.  Wade,  began  this  suit  In  the  district  court 
of  Bowie  couuty,  seeking  to  recover  of  the 
appellee  damages  In  the  sum  of  $10,000, 
which.  It  Is  alleged,  resulted  from  the  deep- 
ening and  widening  of  a  cut  in  the  appel- 
lee's right  of  way  adjacent  to  tlielr  property. 
The  J.  W.  Johnson  survey  is  a  tract  of  land 
near  the  city  of  Texarkana,  and  was  orig- 
inally patented,  to  Mrs.  Ball  and  Mrs.  Estcs, 
both  of  whom  were  married  women  at  the 
time.  Some  time  thereafter,  and  during  the 
year  1881,  Mrs.  Ball,  Joined  by  her  husband, 
conveyed  to  the  Texas  &  St  Louis  Railway 
Company,  for  a  recited  consideration,  a  right 
of  way  100  feet  In  width,  running  practical- 
ly east  and  west  through  the  Johnson  survey. 
For  some  reason  Mrs.  Estes  did  not  Join  In 
this  deed,  nor  does  it  appear  that  she  civer, 
at  any  time  thereafter,  conveyed  any  of  her 
interest  in  the  right  of  way.  We  think,  how- 
ever, the  record  will  Justify  the  couoluslon 
that  she  acquiesced  in  the  conveyance  made 
by  Mrs.  Ball,  and  never  at  any  time  there- 
after made  any  claim  to  any  part  of  the 
railway  right  of  way.  The  remainder  of 
this  surrey  was  held  In  common  by  Mrs. 
Ball  and  Mrs.  Estes  till  about  the  year  1891, 
when  they  made  a  partition  of  this  property 
between  themselves.  In  making  the  division 
the  joint  owners  seem  to  have  recognized  the 
conveyance  theretofore  made  by  Mrs.  Ball 
to  the  railway  company,  and  the  boundaries 
of  the  property  which  they  divided  among 
themselves  were  made  without  any  conflict 
with  the  railway  right  of  way.  The  deed 
made  by  Mrs.  Ball  conveying  the  right  of 
way  was  duly  recorded,  and  thereafter  all 
of  the  taxes  were  regularly  paid  upon  the 
property  by  the  grantee  and  Its  successors. 
The  Texas  &  St  Louis  Railway  Company 
constructed  a  narrow  gage  line  upon  the 
right  of  way  soon  after,  and  about  the  time 
it  was  conveyed,  and  that  line  has  been  con- 
tinuously operated  up  to  the  present  time. 
Some  time  after  its  construction  the  gage 
was  broadened,  so  that  it  Is  now  what  is 
called  a  "standard  gage  road";  and  the  ap- 
pellee, the  St.  Louis  Southwestern  Railway 
Company  of  Texas,  has  succeeded  to  all  of 
the  rights  and  franchises  of  the  railway 
company  to  which  the  land  was  originally 
conveyed  by  Mrs.  Ball.  In  IDOl  the  appel- 
lants for  a  valuable  consideration  acquired 
title  to  a  portion  of  the  Johnson  survey, 
through  Mrs.  Estes,  to  whom  that  portion 
had  been  allotted  In  the  partition  before  men- 
tioned. The  tract  which  they  so  acquired 
was  located  a  few  miles  west  of  the  city  of 
Texarkana,  on  the  north  side  of  the  appel- 
lee's right  of  way,  at  a  point  called  Red  Cut; 
this  being  on  an  elevation  sloping  from  the 
north  to  the  south,  and  where  the  railway 
entered  a  cut.  This  cut  was  variously  esti- 
mated as  being  at  that  time  from  4  to  6  feet 


•For  other  eases  se*  lame  topic  and  secUon  NUMBER  is  Dec.  *  Am.  Digs.  U07  to  iiie,  ft  Reporter  Indexes 


Digitized  by 


boogie 


612 


118  SOUTHWESTERN  REPORTER. 


fTex. 


deep  at  the  deepest  point.  At  the  time  of 
th\a  purchase  there  was  an  old  road  that 
fan  along  on  the  north  side  of  the  appellee's 
Tight  of  way  at  Red  Cut.  Some  of  the  wit- 
nesses testified  that  It  was  partly  or  wholly 
'On  the  right  of  way  of  the  railway  company 
At  that  point  After  the  purchase  of  this 
tract  of  land  by  the  api>ellant8,  they  laid  it 
•off  into  blocks  and  town  lots,  providing  for 
streets  and  alleys  in  the  usual  way,  and  des- 
ignated it  the  "Red  Cut  Addition  to  the  City 
«t  Texarl^ana."  In  platting  the  land  the 
appellants  laid  off  and  dedicated,  as  one  of 
its  streets  or  highways,  a  strip  20  feet  in 
width  on  the  sonth  side  of  their  tract  and 
adjacent  to  the  north  line  of  the  railway 
right  of  way  and  parallel  therewith.  Thlis 
was  called  Brltton  avenue.  In  June,  19(KS, 
the  appellee  railway  company  determined  to 
lower  the  grade  of  its  roadbed  at  that  point, 
and  for  the  purpose  of  carrying  that  into  ex- 
•ecution  made  considerable  excavations  on  its 
rlgbt  of  way,  both  in  the  depth  and  the 
width  of  the  cut.  The  testimony  shows  that 
after  the  worli  was  completed  the  cut  was 
about  16  feet  deep  at  the  deepest  place,  and 
that  it  had'l>een  widened  on  the  north  side 
until  It  was  approximately  from  36  to  42  feet 
from  the  center  of  the  track,  and  was  with- 
in from  8  to  12  feet  of  the  north  boundary 
line  of  Its  right  of  way.  The  wall  on  the 
north  side,  after  the  excavation,  was  left 
In  a  perpendicular  condition.  It  is  also 
shown  that  practically  all  of  the  old  road 
■which  formerly  ran  along  on  the  appellee's 
right  of  way  had  been  destroyed  by  the  ex- 
cavation. It  is  also  shown  by  the  evidence 
that  this  excavation  was  reasonable  and  nec- 
essary; that  the  grade  of  the  railroad  at 
that  point  was  too  high,  and  that  the  com- 
pany determined  to  lower  It;  that  It  be- 
came necessary  to  widen  the  cut  in  order  to 
lay  a  temporary  track  while  the  roadbed  was 
I>elng  lowered,  in  order  to  prevent  interfer- 
ence with  travel.  The  appellants  claim  that 
the  old  road  which  ran  along  on  the  south 
8ide  of  their  property,  and  which,  together 
with  the  strip  20  feet  wide,  constituted  Brlt- 
ton avenue,  was  a  public  highway;  and  their' 
recovery  Is  based  upon  the  depreciation  in 
the  value  of  their  property  occasioned  by 
the  destruction  or  serious  interference  with 
this  highway.  It  is  alleged  by  the  appellants 
that  the  old  road  had  long  been  dedicated  to 
public  use;  that  in  making  the  excavations 
before  mentioned  the  railway  company  had 
destroyed  that  road,  and  rendered  the  use 
of  Brltton  avenue,  or  that  portion  which  re- 
mained, dangerous,  and  that  the  cut,  as  It 
then  existed,  was  a  nuisance.  At  the  con- 
clusion of  the  testimony  the  court  Instructed 
a  verdict  for  the  railway  company,  and  from 
the  Judgment  so  entered  this  appeal  is  pros- 
ecuted. 

The  only  assignment  of  error  presented  in 
the  record  complains  of  the  peremptory  in- 
struction directing  the  verdict  for  the  defend- 
ant.   The  owners  of  the  property  testified  up- 


on the  trial  that,  since  the  excavations  made 
by  the  railway  company  at  Red  Cut,  the  mar- 
ket value  of  their  property  has  greatly  depre- 
ciated, estimated  at  about  one-third  of  la 
original  value.  In  order,  therefore,  to  sus- 
tain the  Judgment  of  the  trial  court.  It  is 
essential  that  the  facts  show  this  to  be  a 
case  of  damnum  absque  Injuria.  As  a  basis 
for  their  right  of  recovery,  the  appellants 
urge  that  the  old  road  on  the  north  side  of 
the  railway  right  of  way  was  a  pnbUc  high- 
way, In  which  they,  together  with  the  gen- 
eral public,  had  an  easement,  and  that  its 
destruction  seriously  interfered  with  the 
travel  to  and  from  the  addition  which  they 
had  platted.  They  also  claim  that  Brltton 
avenue,  the  strip  whl(di  they  had  dedicated, 
was  menaced  and  rendered  unsafe  by  the 
proximity  of  the  cat  and  the  process  of  cav- 
ing of  the  banks  since  the  cut  was  made.  It 
is  contended  by  them  that  the  evidence  ad- 
duced upon  the  trial  which  tended  to  estab- 
lish those  facts  was  of  such  weight  that  the 
issue  made  should  have  been  submitted  to  the 
Jury.  If  the  old  road  before  mentioned  had 
been  dedicated  to  the  public,  as  claimed  by 
the  appellants,  and  was  a  public  highway  in 
the  sense  that  the  public  generally  had  an 
absolute  right  to  have  It  kept  open  and  free 
from  obstructions,  the  testimony  showing  aa 
It  does  that  it  had  been  practically  destroyed 
by  the  railway,  then  it  must  be  admitted  that 
the  appellants  had  a  cause  of  action,  because 
we  think  the  testimony  would  support  a  find- 
ing that  the  property  had  been  damaged  by 
reason  of  that  fact  The  issue,  therefore,  is 
whether  or  not  the  railway  company  had  the 
right  to  destroy  the  old  road.  Owners  of 
property .  abutting  npon  a  public  highway 
have  a  vested  right  In  the  easement  created 
by  the  existence  of  the  highway;  and, 
when  this  highway  is  obstructed  or  destroy- 
ed, and  the  obstruction  or  destruction  causes 
a  special  Injury  to  the  property  owner  be- 
yond that  which  results  to  the  public  gen- 
erally, such  owner  has  a  cause  of  action 
against  the  aggressor.  Dooley  Block  et  al. 
V.  S.  h.  Rapid  Transit  Co.,  9  Utah,  31,  33 
Pac.  229,  24  L.  R.  A.  610;  Elliott  on  Roads 
and  Streets,  {  403.  There  are  various  meth- 
ods by  which  a  public  highway  may  be  creat- 
ed or  established.  It  may  be  by  dedication 
by  the  owners  of  the  fee,  or  it  may  be  acquit^ 
ed  by  long  use  by  the  public,  carried  on  in 
such  a  manner,  and  persisted  In  for  such  a 
length  of  time,  as  to  give  a  right  by  prescrip- 
tion or  limitation,  or  by  being  laid  out  and 
established  by  tiie  municipal  authorities.  In 
accordance  with  statutory  provision.  In  this 
action  the  appellants  have  specifically  alleged 
that  the  road  had  been  "dedicated"  to  the 
public  use,  but  in  their  arguments  they  also 
insist  thiit  It  became  such  by  priescrlptioii. 
These  two  methods  of  acquiring  an  easement 
over  the  land  of  another  are  essentially  dif- 
ferent Dedication  is  a  setting  apart  by  the 
owner  for  public  use,  while  prescription  is 
based  upon  a  hostile  use.    Ramthon  t.  Half* 
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man,  58  Tez.  551;  Elliott  on  Roads  and 
Streets,  {  175.  We  have  failed  to  find  In  the 
record  any  evidence  of  a  dedication  of  this 
old  road  to  public  use. 

Assuming  that  the  deed  from  Mrs.  Ball 
to  the  railway  company  had  the  effect  of  con- 
veying only  her  undivided  one-half  Interest 
In  the  strip  of  land  designated,  still  It  had 
tlie  effect  of  vesting  that  Interest  in  the  rall- 
^vay  company,  and  of  making  it  a  tenant  in 
common  with  Mrs.  Estes  as  to  that  portion  of 
the  land.  No  one  could  complain  of  the  rall- 
Tvay  company's  entering  upon  and  making 
exclusive  use  of  this  laud,  except  Mrs.  Estes. 
After  that  conveyance  no  valid  dedication 
could  have  been  made,  even  by  Mrs.  Estes,  of 
any  part  of  the  land  open  which  this  right 
of  way  was  located,  without  the  consent  of 
tlie  railway  company.  It  does  not  appear 
that  any  such  attempt  upon  her  part  was 
ever  made.  There  was  offered  in  evidence 
by  the  appellants  a  map  or  plat  of  the  •John- 
son survey,  made  at  the  time  of  the  partition 
between  Mrs.  Ball  and  Mrs.  Estes,  showing 
the  various  subdivisions  into  which  the- tract 
bad  been  divided.  This  plat  shows  two  par- 
allel lines  marked  across  it,  which,  though 
not  designating  what  it  Is  intended  to  r^re- 
sent,  may  be  regarded  as  indicating  the  rail- 
way right  of  way.  On  each  side  of  these 
marked  lines  la  written  "narrow  gage  street," 
showing  that  the  owners  intended  that  there 
should  be  a  space  for  streets  on  each  side  of 
the  railroad.  There  is  nothing  to  indicate 
what  width  they  intended  those  streets  to  be, 
nor  Is  there  anything  to  show  that  they  in- 
tended to  locate  them  upon  the  railroad  right 
of  way.  In  the  absence  of  proof  to  the  con- 
trary, we  think  it  may  be  safely  assumed 
that,  if  they  Intended  to  dedicate  a  strip  of 
land  on  each  side  of  the  railway  for  public 
use,  it  was  such  land  as  they  could  lawfully 
dedicate,  and  hence  was  not  upon  the  right 
of  way.  In  order  to  constitute  a  dedication 
of  private  property  for  a  public  use  It  must 
clearly  appear  that  the  owner  of  the  proper- 
ty intended  to  absolutely  and  Irrevocably  set 
apart  the  land  for  public  use.  Ramthuu  v. 
Halfman,  58  Tex.  551;  Worthlngton  v. 
Wade,  82  Tex.  tS,  17  S.  W.  620,  and  cases 
cited.  The  record  falls  to  disclose  any  such 
evidence  In  this  case,  and  we  have  therefore 
concluded  that  there  was  no'  evidence  of  the 
old  road's  having  been  dedicated  to  public 
use. 

Neither  do  we  think  there  was  sufficient 
evidence  to  warrant  a  finding  that  a  right 
of  way  had  been  acquired  by  the  public  by 
prescription,  as  is  insisted  by  appellants' 
counsel.  The  testimony  tended  to  show  that 
this  old  road  was  merely  a  neighborhood 
road;  that  it  had  never  been  worked  as  a 
public  road,  and  no  authority  was  exercised 
over  it  by  the  municipal  government;  that 
it  had  been  there  since  about  1881;  that  it 
was  traveled  by  any  one  who  wanted  to  do 
so ;  and  that  no  objection  was  ever  made  to 
its  use.    It  is  further  shown  that  the  rail- 


way property  was  not  fenced  at  that  point, 
but  that  on  the  north  side  of  the  railway 
right  of  way  embankments  of  dirt  had  been 
thrown  up,  variously  estimated  at  from  four 
to  six  feet  in  height,  when  the  original  cut 
was  excavated.  How  much  travel  passed 
over  this  old  road  Is  not  shown.  There  IS' 
nothing  to  Indicate  that  it  was  more  than  a 
neighborhood  passway,  and  used  as  a  matter' 
of  convenience  merely  by  the  inhabitants  of 
that  particular  locality.  In  this  situation 
the  record  presents  the  case  of  a  portion  of 
the  uninelosed  right  of  way  of  the  railway 
company  being  used,  without  objection,  by  the- 
publlc  in  a  manner  that  did  not  Interfere  wltb- 
its  use  by  the  railway  company  Itself.  The 
question  then  Is,  Is  this  sufficient  to  sustain  » 
finding  that  the  public  had  acquired  a  road  by 
prescription?  We  think  not.  It  is  a  well-es- 
tablished principle  of  law  In  this  state  that 
the  permissive  use  of  a  road  or  way  for  any 
lengrth  of  time  does  not  ripen  into  a  rights 
Ramthun  v.  Halfman,  58  Tex.  551;  Worth- 
lngton V.  Wade,  82  Tex.  28,  17  S.  W.  520? 
Glider  v.  City,  67  Tex.  846,  8  S.  W.  809 ;  Stew- 
art V.  Frlnk,  &4  N.  C.  487,  55  Am.  Rep. 
618;  Jones  on  Easements,  S  282;  Elliott  on 
Roads  and  Streets,  8  130.  In  this  instance 
we  feel  that  the  testimony  was  sufficient  to 
show  only  that  the  roadway  had  been  used 
by  the  acquiescence  and  permlsslou  of  the- 
railroad  company.  To  hold  that  the  mere 
use  by  the  public,  without  objection,  of  a  por^ 
tlon  of  a  railway  right  of  way,  and  continued' 
during  the  statutory  period  of  limitation,  or 
for  20  years,  would  cause  the  railway  com- 
pany to  lose  the  use  of  its  property,  which  it 
may  need  for  legitimate  purposes  connected' 
with  Its  <q>eration,  would  cause  unutterable- 
confusion,  and  bring  about  in  this  state  a 
condition  of  affairs  whicli  would  seriously 
interfere'  with  railway  traffic.  A  railroad  Is- 
Itself  a  public  highway,  constructed  and  op- 
erated for  the  public  benefit;  and  some- 
courts  have  gone  so  far  as  to  hold  that  » 
right  by  prescription  or  limitation  cannot  be- 
acqulred  against  a  railroad  to  any  portion- 
of  its  right  of  way.  S.  P.  Ry.  C!o.  v.  Hyatt, 
132  dal.  240,  64  Pac.  272,  54  L.  R.  A.  522;. 
N.--P.  Ry.  Co.  V.  Smith,  171  U.  S.  260, 18  Supu 
Ct.  794,  43  L.  Ed.  157 ;  Jones  on  Easements;^ 
i  281,  and  authorities  cited  In  note.  There 
are  many  portions  of  railway  tracks  and' 
rights  of  way,  especially  around  and  near 
depots  in  cities  and  large  towns,  where  the- 
public  use  the  right  of  way  for  passing  Ui 
and  fro  continuously,  and  where  such  use- 
has  been  kept  up,  In  some  cases,  far  beyond> 
the  period  of  time  necessary  to  create  ah  ab- 
solute easement,  yet  no  court  In  this  state- 
has  ever  treated  such  persons,  when  injuredl 
while  using  the  railway  right  of  way,  as 
more  than  licensees.  To  hold  that  they  had 
the  same  rights  there  which  they  would  have 
if  they  had  acquired  a  right  by  prescriptloa 
to  the  use  of  the  right  of  way  would  be  t» 
enlarge  the  liability  of  railway  companies 
beyond  that  which  any  court  la  this  state — 
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or  In  any  other  state,  so  far  as  we  have  been 
able  to  ascertain — has  ever  gone.  If,  then, 
the  old  road  located  upon  the  appellee's  right 
of  way  was  not  a  public  highway  which  the 
railway  company  was  precluded  from  dis- 
turbing, the  company  had  a  right  to  destroy 
It,  especially  if  In  doing  so  it  wa6  using  its 
property  in  a  lawful  manner. 

If  we  are  correct  In  holding  that  the  old 
road  was  not  a  public  highway,  in  the  sense 
that  the  public  had  an  absolute  right  to  its 
continued  use,  then  there  is  but  one  other  Is- 
sue involved,  and  that  is,  Were  the  excava- 
tions made  by  the  railway  company  of  such 
a  character  as  to  interfere  with  the  free  use 
and  safety  of  Brltton  avenue?  We  are  not 
unmindful  of  the  rule  that  private  property 
cannot  for  a  public  purpose  be  taken,  dam- 
aged, or  destroyed  without  compensation, 
and  that  this  has  been  extended  so  as  to  pro- 
tect the  rights  of  an  adjacent  owner,  whose 
land  is  not  actually  Invaded  by  railway  com- 
panies, from  certain  damages  Incident  to  the 
proximity  of  the  railroad  to  his  premises. 
Gainsville,  H.  &  W.  R.  Co.  v.  Hall,  78  Tex. 
172,  14  a  W.  259,  9  L.  R.  A.  298,  22  Am.  St 
Rep.  42.  It  has  been  held  that,  in  the  ab- 
sence of  some  legislative  or  constitutional 
provision  similar  to  that  which  is  incorporat- 
ed In  ours,  corporations,  organized  and  act- 
ing for  a  public  purpose,  having  legal  author- 
ity to  construct  lines  of  railway,  might  be 
immune  from  liability  for  consequential  dam- 
nges  inflicted  upon  private  property.  4  Suth- 
erland on  Damages  (3d  Ed.)  i  lOCl.  To 
place  railways  and  other  corporations  ex- 
ercising public,  or  quasi  public,  functions, 
upon  the  same  plane,  as  to  liability  for  such 
damages,  with  private  persons  was  the  pur- 
pose of  our  constitutional  provisions  prohibit- 
ing the  taking,  damaging,  or  destroying  pri- 
vate property  for  a  public  purpose  without 
compensation.  Since  the  adoption  of  that 
provision  railways  and  other  such  corpora- 
tions stand  In  the  same  attitude  as  to  liabil- 
ity with  private  persons.  Gainsville,  etc.,  v. 
Hall,  supra;  Jordan  v.  Benwood,  42  W.  Va. 
312,  26  S.  E.  266,  36  h.  R.  A.  519,  57  Am.  St 
Rep.  859.  We  understand  the  rale  to  be  that 
In  order  to  constitute  a  damaging  of  private 
property,  within  the  meaning  of  our  con- 
stitutional provision,  there  need  not  be  ac- 
tual Invasion,  bnt  there  must  be  an  interfer- 
ence with  Its  free  use  and  enjoyment  the 
production  of  some  physical  inconvenience, 
discomfort,  or  detriment.  Aldrich  v.  Met 
West  Side  Ry.,  195  111.  456,  63  N.  B.  155, 
57  li.  R.  A.  237 ;  15  Cyc.  656,  and  cases  cited 
in  note  16.  One  of  the  appellants,  testifying 
in  answer  to  the  question  as  to  how  his 
property  had  been  injured  by  the  deepening 
and  widening  of  the  cut  stated  that  it  was 
unsightly  and  dangerous.  We  do  not  think 
it  will  be  seriously  contended  that  the  un- 
sightly appearance  of  adjacent  premises  can 
give  a  property  owner  any  right  of  recovery. 


Whatever  the  appellants'  property  may  bare 
derived  In  point  of  value  by  reason  of  the 
beauty  of  the  scenery  or  the  attractiveness 
of  the  surroundings  occasioned  by  the  condi- 
tion of  the  appellee's  property  was  not  de- 
rived legitimately  from  the  use  of  their  own, 
but  to  that  extent,  from  the  use  of  the  ad- 
jacent property.  One  property  owner  is  not 
bound  to  keep  his  premises  attractive  for  the 
delectation  of  his  neighbor,  nor  is  he  com- 
pelled to  refrain  from  making  them  unat- 
tractive lest  he  might  offend  his  neighbor's 
eesthetlc  sense.  So  long  as  his  use  of  the 
premises  does  not  interfere  with  the  ase  by 
his  neighbor  of  the  letter's  own  premises, 
then  there  can  be  no  actionable  damage.  In 
his  testimony  the  above-mentioned  witness 
did  not  state  in  what  respect  the  excavation 
was  dangerous.  He  did  not  say  it  rendered 
travel  along  Brltton  avenue  dangerous ;  and 
it  may  be  that  he  considered  It  dangerons  to 
one  only  who  went  upon  the  appellee's  prem- 
ises. There  were  quite  a  number  of  witness- 
es who  testified  for  the  appellants  upon  the 
trial,  and  none  of  them  gave  it  as  their 
opinion,  or  stated  facts  which  would  Justify 
us  in  reaching  the  conclusion,  that  Britton 
avenue  was  dangerous  for  those  who  traveled 
it  It  is  true  one  or  two  of  the  witnesses 
stated  that  the  road  was  not  now  being  trav- 
eled, but  they  gave  as  a  reason  that  the  wa- 
ter had  been  turned  Into  a  ditch  runninst 
across  the  avenue,  and  this  ditch  had  been  so 
washed  out  that  vehicles  could  not  pass  over 
it  In  the  absence  of  testimony  showing  that 
Brltton  avenue  had  been  rendered  unsafe  for 
travel,  and  in  that  way  ingress  and  egress  to 
and  from  the  property  of  the  appellants  had 
been  Interfered  with,  we  do  not  think  there 
is  any  well-grounded  basis  for  damages,  even 
though  the  property  had  depreciated  In  value 
by  reason  of  the  proximity  of  the  cut  If  the 
evidence  bad  been  sufflclent  to  sustain  a  find- 
ing upon  the  trial  that  these  excavations  had 
substantially  interfered  with  travel  upon 
Brltton  avenue,  or  had  rendered  It  danger- 
ous, and  in  that  way  had  affected  injuriously 
the  value  of  appellants'  property,  it  would 
have  been  error  to  instruct  a  verdict  for  the 
appellee. 

We   have  concluded,    therefore,    that    the 
judgment  should  be  in  all  things  affirmed. 


ANDREAS  V.  CITY  OF  BEAUMONT  et  *I. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  17, 
1908.) 

1.  Intoxicating  Liquors  (§  11*)— Mdnicipai. 
Regulatioks— Saloon  Limits— Validity. 
Beaumont  City  Charter  (Acts  29th  L«t.. 
Sp.  Laws  1905,  p.  435,  c.  49,  {  104),  conferrins 
on  the  city  council  the  right  to  prescribe  by  or- 
dinance in  what  part  of  the  city  saloons  shall 
not  be  conducted,  but  providing  that  the  city- 
may  not  prohibit  the  business  in  the  whole  city, 
and  an  ordinance  in  pursuance  thereof,  specify- 
ing territory  in  wbidi  saloons  shall  not  be  al- 


*For  other  cases  cee  ume  topic  and  lectlon  NUMBER  In  Dec.  &  Am.  Diga.  1907  to  date,  A  Reporter  Indexe 
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lowed,  and  providing  that  the  ordinance  shall 
not  affect  liquor  licenses  from  the  federal,  state, 
county,  or  municipal  authorities  then  in  force 
within  the  city  limits,  are  not  in  conflict  with 
the  Baskin-MoGregor  Act  (Acts  30th  Leg., 
Laws  1907,  p.  260,  c.  138,  §  10).  a  general  state 
law  providing  that  one  desiring  a  retail  liquor 
dealer's  license  may  petition  therefor,  stating 
the  place  where  the  business  is  to  be  conduct- 
ed, and,  if  the  place  be  in  any  block  of  any 
city  where  there  are  more  bona  fide  residences 
thnn  business  houses,  the  petition  shall  be  ac- 
companied with  the  written  consent  of  the  ma- 
jority of  bona  fide  householders  in  the  block, 
etc. 

(Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  13;   Dec.  Dig.  §  11.*] 

2.  CONSTITDTIONAL  LAW  (f  63»)— DELEOATION 

OF  Legislative  Power— Municipal  Keou- 
LATION— Power  to  Contbol  Traffic— Spe- 
cial CliABTEB. 

The  Legislature  can  by  special  charter  au- 
thorize a  city  council  to  prescribe  saloon  lim- 
its, and  such  an  act  is  not  unconstitutional  as  a 
delegation  of  its  power  to  suspend  a  general  law. 
[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  U  108-114 ;   Dec.  Dig.  §  63.*] 

3.  Intoxicatino  Liquors  (§  15*)— Munici- 
pal Reoulations  —  Prescribing  Saloon 
Limits— VALiDrry  of  Ordinance— Discrim- 
ination. 

A  city  ordinance,  fixing  saloon  limits,  and 
providing  that  licensees  conducting  saloons  out- 
side the  limits  might  continue  until  the  expira- 
tion of  their  licenses,  was  not  invalid  as  unrea- 
sonably and  unjustly  discriminating  among  dif- 
ferent liquor  dealers  outside  the  limits,  because 
one  whose  license  expired  before  those  of  other 
dealers  was  prevented  from  conducting  his  sa- 
loon for  the  same  length  of  time  as  the  others. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  16.*] 

4.  Intoxicating  Liquors  (S  15*)— Munici- 
pal Regulation  Prescbtbino  Saloon  Lim- 
its—Validity  OF  Ordinance— Amendment 
— Inequality  of  Taxation. 

An  ordinance,  fixing  saloon  limits,  and  per- 
mitting dealers  outside  the  limits  to  continue  in 
business  until  the  expiration  of  their  licenses, 
was  not  invalid  because  a  sub.sequont  amend- 
ment to  an  occupation  tax  ordinance  operated 
to  exact  a  higher  tax  from  saloon  keepers  inside 
the  saloon  limits  than  that  paid  by  those  out- 
side, since,  if  there  was  an  inequality  of  taxa- 
tion, it  alone  affected  the  legality  of  the  amend- 
ed  occupation  tax  ordinance. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  S  15.*] 

Appeal  from  District  Court,  Jefferson 
County;    L.  B.  HIghtower.  Jr.,  Judge. 

Mandamus  by  J.  H.  Andreas  to  compel  the 
city  of  Beaumont,  through  Its  tax  collector. 
T.  C.  King,  to  l8.sue  relator  a  retail  liquor 
license.  From  a  Judgment  refusing  the  writ, 
relator  appeals.    Affirmed. 

Teagle  &  Conley,  for  appellant.  Marvin 
L.  Curlock  and  Smith,  Crawford  &  Lonfleld, 
for  appellees. 


McMEANS,  J.  Appellant,  J.  H.  Andreas, 
applied  for  a  writ  of  mandunius  to  compel 
the  appellee,  city  of  Beaumont,  through  its 
tax  collector,  T.  C.  King,  to  Issue  to  him  a 
license  to  engage  In  the  occupation  of  retail 
liquor  dealer  at  a  place  without  the  limits 
prescribed  by  the  city  council  of  the  city  of 


Beaumont  wherein  saloons  and  grogshops 
could  be  conducted,  which  said  limits  were 
prescribed  by  ordinance  under  and  by  virtue 
of  express  power  conferred  upon  the  city 
council  of  the  city  of  Beaumont  by  special 
charter  granted  by  the  Twenty-Ninth  Legis- 
lature (Sp.  Laws  1905,  p.  435,  c.  49,  i  104). 
Appellant  alleged  compliance  by  him  with  all 
the  requirements  of  what  is  popularly  known 
as  the  "Baskln-McGregor  Act,"  passed  by 
.  the  Thirtieth  Legislature  (Laws  1007,  p.  260, 
c.  138.  §  10),  regulating  the  sale  of  Intoxicat- 
ing liquors,  the  procurement  by  him  of  state 
and  county  license  to  carry  on  the  business 
of  retail  liquor  dealer  without  said  limits, 
the  refusal  of  T.  C.  King,  the  city  tax  col- 
lector, to  Issue  blm  a  license  to  conduct  re- 
tail liquor  business  without  said  limits,  up- 
on tender  of  the  amount  of  occupation  tax 
assessed  by  the  city  council,  and  attacked 
the  ordinance  In  question  as  being  void  be- 
cause In  conflict  with  the  Baskln-McGregor 
act.  He  further  alleged,  In  effect:  That  the 
city  council  of  the  city  of  Beaumont,  by  an 
ordinance  adopted  May  7,  1907,  levied  an 
annual  occupation  tax  of  $150  on  the  occupa- 
tion of  retailing  spirituous  and  vinous  liq- 
uors in  said  city,  which  ordinance  was 
amended  July  19,  1907,  wherein,  In  conform- 
ity to  the  Baskln-McGregor  act,  the  levy  was 
Increased  to  $187.50;  that  the  saloon  dis- 
tricting ordinance  si)eclally  excepted  from 
its  provisions  the  Increase  of  occupation  tax- 
es upon  all  i)er8ons  engaged  in  such  busi- 
ness without  the  district ;  there  being  sev- 
eral persons  thus  engaged,  and  as  to  them 
the  annual  occupation  tax  of  $150.00  re- 
mained; and  that  the  ordinance  is  therefore 
unconstitutional  and  void  because  the  force, 
and  effect  of  same  results  in  unequal  and 
nonuniform  taxation  on  persons  engaged  in 
the  same  occupation.  He  further  alleged,  In 
substance:  That  under  the  terms  of  said 
ordinance  all  licenses  held  by  persons  engag- 
ed In  the  saloon  business  without  the  dis- 
trict, which  were  In  force  when  the  ordi- 
nance went  Into  effect,  were  not  affected 
thereby  and  were  specially  excepted  there- 
from ;  that  there  were  two  such  licenses  oth- 
er than  his  In  force  when  the  ordinance. was  . 
adopted,  one  of  which  would  not  expire  until 
January,  1908,  and  the  other  not  until  May, 
1908  (appellant's  license  expired  August  6, 
1907) ;  and  that  by  the  terms  of  said  ordi- 
nance the  anomaly  Is  presented  of  permitting 
two  retail  liquor  dealers  to  conduct  and  op- 
erate saloons  without  the  saloon  limits  for 
six  years  and  ten  months,  respectively,  after 
bis  license  had  expired,  and  bis  right  to  con- 
duct his  business  without  the  district  had 
been  denied  blm,  and  for  this  reason  the  or- 
dinance discriminates  against  him,  is  arbi- 
trary, unreasonable,  and  void.  The  facts 
alleged  In  the  application  were  substantially 
proved.  The  court,  after  hearing  the  .evi- 
dence,  entered  judgment  refusing  to  grant 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1S07  to  date,  ft  Reporter  Indexes 
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the  mandamus  prayed  for,  and  from  that 
Judgment  appellant  bas  presented  this  ap- 
peal. 

The  charter  of  the  city  of  Beaumont, 
granted  by  the  Twenty-Ninth  Legislature 
(Sp.  Laws  1905,  p.  435),  provides  that:  'The 
city  council  shall  have  the  right  by  ordi- 
nance, to  prescribe  in  what  portion  of  the 
city  of  Beaumont  saloons,  grogshops  or  oth- 
er places  for  retailing  intoxicating  liquors 
shall  not  be  conducted  and  provide  penalties 
for  violation  of  such  ordinance;  provided  the 
city  shall  not  have  the  right  to  prohibit  such 
business  in  the  whole  city."  In  pursuance  of 
the  authority  thus  conferred  by  the  charter, 
tbe  city  council  of  the  city  of  Beaumont 
passed  an  ordinance  prescribing  certain  ter- 
ritory within  the  cty  in  which  the  business 
of  selling  intoxicating  liquors  should  not  be 
conducted,  providing  penalties  for  the  viola- 
tions thereof,  and  providing,  further,  that 
the  ordinance  "should  not  be  so  construed 
as  to  afreet,  violate  or  vitiate  any  valid  liquor 
or  beer  license  Issued  by  any  federal,  state, 
county  or  municipal  authorities  now  in  force 
within  the  limits  of  tbe  city."  Appellant,  at 
tbe  time  of  the  adoption  of  the  ordinance, 
was  engaged  in  tbe  business  of  retail  liquor 
dealer  within  the  territory  in  which  such 
traffic  was  prohibited,  as  were  two  other 
persons,  and  their  business  was  not  inter- 
fered with  during  tbe  life  of  the  licenses 
held  by  them,  nor  attempted  to  be  inter- 
fered with;  and  appellant  continued  in  the 
business  of  selling  liquors  until  his  license 
expired  on  tbe  6th  day  of  August,  1907, 
when,  as  before  stated,  he  complied  with  all 
tbe  requirements  of  the  Baskin-McGregor 
act,  tendered  to  the  city  the  amount  levied 
by  the  city  as  an  annual  occupation  tax  on 
such  business,  demanded  of  tbe  tax  collector 
a  license  to  further  carry  on  his  business 
within  the  district  in  which  it  was  prohibit- 
ed, and  the  license  was  refused  him.  The 
Baskln-McGregor  act  provides  tbat  the  place 
of  business  of  a  person  desiring  a  license  as 
a  retail  liquor  dealer  or  malt  liquor  dealer 
shall  be  described  in  his  application  with 
reasonable  certainty,  and,  "if  the  place  of 
business  be  In  any  block  or  square  In  any 
city  or  town  where  there  are  more  bona 
fide  residences  than  there  are  business  hous- 
es in  said  block  or  square,  or  in  any  block 
where  there  is  a  church  or  a  school,  then  tbe 
petition  shall  be  accompanied  with  the  writ- 
ten consent  of  a  majority  of  bona  fide  house- 
holders of  the  residences  in  said  block  or 
square." 

Appelfant  contends  that  the  charter  pro- 
visions above  quoted  and  the  ordinance  re- 
ferred to  are  in  conflict  with  and  repugnant 
to  the  Baskin-McGregor  act,  and  especially 
to  the  section  quoted.  We  cannot  so  hold. 
Williams  T.  State  (Tex.  Cr.  App.)  107  8.  W. 
1123,  was  an  appeal  from  a  fine  imposed  for 
retailing  liquors  without  tbe  limits  of  ter- 
ritory prescribed  by  the  charter  of  the  city 
of  Dallas  in  which  the  sale  of  liquors  was 


prohibited.  In  that  case,  as  In  this.  It  was 
claimed  that  the  charter  and  ordinance  were 
contrary  to  the  Baskin-McGregor  act,  and 
therefore  void.  Judge  Brooks,  speaking  for 
the  Court  of  Criminal  Appeals,  says:  "We 
hold  not.  It  Is  a  well-known  rale  of  stat- 
utory construction  that,  where  two  statutes 
can  be  given  a  construction  to  uph<rid  both, 
it  must  be  done,  and  we  take  It  that  the 
language  clearly  Imports  that,  before  one  can 
get  a  license  for  the  retail  sale  of  whisky 
In  any  block  where  there  are  more  bona  fide 
residences  than  business  houses,  be  must  se- 
cure the  consent  of  the  majority  of  the  bona 
fide  householders.  This  in  no  sense  conflicts 
with  the  saloon  limit  law  embodied  in  the 
charter  of  the  city  of  Dallas.  •  •  •" 
And  further :  "  •  •  •  It  has  been  one  un- 
broken policy  of  this  state,  where  a  local 
option  does  not  prevail,  to  license  tbe  retail 
sale  of  whisky  as  well  as  the  wholesale  of 
intoxicating  liquors;  that  the  Baskin-Mc- 
Gregor bill  is  simply  a  continuation  of  the 
policy  existing  In  this  state  almost  since  its 
earliest  history;  that  there  was  no  attempt  on 
the  part  of  the  Legislature,  in  adopting  said 
bill  or  law,  to  Interfere  with  tbe  pre-existing 
condition-  in  cities  and  towns  in  this  state 
with  reference  to  saloon  limit  laws,  and  the- 
Baskin-McGregor  bill,  being  a  general  law, 
would  not  repeal  by  implication  the  pre- 
existing special  law,  to  wit,  the  city  charter 
of  the  city  of  Dallas,  under  a  provision  of 
which  special  law  saloon  limits  are  estab- 
lished." It  is  true  tbat  tbe  saloon  limits 
were  fixed  by  the  charter  granted  by  the 
Legislature  to  tbe  city  of  Dallas,  while  only 
the  power  to  fix  by  ordinance  such  limits 
were  conferred  upon  the  city  council  of  the- 
city  of  Beaumont;  but  we  cannot  see  that 
this  difference  affects  in  any  way  the  ques- 
tion now  under  discussion. 

Ex  parte  King  (Tex.  CJr.  App.)  107  S.  W. 
649,  was  a  case  in  which  the  relator  was 
arrested  by  virtue  of  a  warrant  issued  on 
a  complaint  charging  him  with  a  violation  of 
the  city  ordinance  of  the  city  of  Ft  Worth, 
which  prohibited  tbe  conducting  of  saloons 
without  the  limits  prescribed  by  the  board  of 
commissioners  of  the  city  of  Ft  Worth,  act- 
ing under  a  special  charter  which  In  terms- 
authorized  the  commissioners,  and  made  it 
their  duty,  to  fix  saloon  limits  within  said 
city.  In  tbat  case  It  was  contended,  as  in 
this,  that  the  power  conferred  by  the  charter 
upon  tbe  commissioners  to  fix  saloon  limits 
was  repealed  and  superseded  by  the  subse- 
quent act  known  as  the  "Baskin-McGregor 
Liquor  Law."  Judge  Ramsey,  rendering  the- 
opinion  of  the  Court  of  Oriminal  Appeals,  in 
overruling  this  contention,  says:  "The  con- 
tention and  claim  of  relator  that  the  provi- 
sions of  the  special  charter  of  Ft  Worth, 
authorizing  the  fixing  of  saloon  limits,  were- 
repealed  and  superseded  by  what  is  known 
as  tbe  Baskin-McGregor  bill,  was  passed  on. 
In  effect,  in  the  case  of  Williams  v.  State, 
this  day  decided,  in  which  this  question  was- 
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carefully  considered  and  elaborately  treated 
In  the  opinion  of  the  court  in  that  case.  The 
opinion  •  •  •  Is  believed  to  be  both  well 
reasoned  and  well  sustained  by  authority." 
Paul  V.  State  (Tex.  Civ.  App.)  106  8.  W. 
448,  quoted  with  approval  In  State  v  Wil- 
liams, supra,  was  an  appeal  from  a  Judgment 
enjoining  the  defendant  from  selling  liquors 
without  the  territory  prescribed  by  the  'char- 
ter of  the  city  of  Dallas  In  which  the  saloon 
business  might  be  conducted.  In  that  case  it 
was  also  contended  that  the  provisions  oi^ 
the  charter  were  inconsistent  with  the  gen- 
eral or  Baskln-McGregor  law,  and  therefore 
the  charter  provisions  must  yield  to  the  gen- 
eral act  Justice  Talbot,  of  the  Ourt  of 
Civil  Appeals  of  the  Fifth  District,  speaking 
for  the  court,  says:  "We  cannot  agree  with 
this  construction  of  the  law.  It  is  well  set- 
tled that  special  legislation  or  local  laws 
are  not  repealed  by  a  later  general  act,  unless 
specially  mentioned  in  the  general  law,  or 
such  purpose  is  made  manifest  from  the  plain 
provisions  of  the  general  law.  Ex  parte  Neal, 
47  Tex.  Cr.  R.  441,  83  8.  W.  831;  State  v, 
Connor.  86  Tex.  183,  23  8.  W.  1103;  Ellis  v. 
Batts,  26  Tex.  703;  26  Am.  ft  Eng.  Enc.  of 
Law  (2d  Ed.)  p.  739,  and  note  3.  In  the  au- 
thority last  cited,  after  stating  the  rule  sut>- 
stantlally  as  we  have  above,  though  more 
elaborately,  It  is  said:  'The  reason  which 
has  been  given  for  this  rule  is  that  in  pass- 
ing a  special  act  the  Legislature  has  its  at- 
tention directed  to  the  special  case  which 
the  act  was  made  to  meet,  and  considers  and 
provides  for  all  the  circumstances  of  that 
special  case,  and,  having  done  so.  It  is  not  to 
be  considered  that  the  Legislature  by  a  sub- 
sequent general  enactment  intended  to  dero- 
gate from  the  special  provisions  previously 
made,  when  It  was  not  mentioned  in  such 
enactment'  Fitzgerald  v.  Champneys,  2 
Jobns.  &  H.  64.  There  is  no  mention  made 
in  the  Baskin-McOregor  law  of  the  act  grant- 
ing the  Dallas  charter,  nor  to  any  of  its 
provisions.  If  therefore  the  Baskln-McGreg- 
or act  efTects  a  repeal  of  any  of  the  provi- 
sions of  said  charter,  it  is  by  implication,  and 
not  by  expression.  In  his  work  on  Statutory 
Construction  (section  157),  Mr.  Sutherland 
says:  'It  is  a  principle  that  a  general  stat- 
ute without  negative  words  will  not  repeal 
by  implication  from  their  repugnancy  the 
provisions  of  a  former  one  which  is  special 
or  local,  unless  there  is  something  In  the 
general  law  or  in  the  course  of  legislation 
upon  its  subject-matter  that  makes  it  mani- 
fest that  the  Legislature  contemplated  and 
Intended  a  repeal.'  Mr.  Black,  on  this  sub- 
ject says:  'When  the  provisions  of  a  gen- 
eral law  applicable  to  the  entire  state  are 
repugnant  to  the  provisions  of  a  previously 
enacted  special  law  applicable  In  a  particular 
locality  only,  the  passage  of  such  general 
law  does  not  <H>erate  to  modify  or  repeal  the 
special  law,  either  wholly  or  in  part,  unless 
such  modification  or  repeal  Is  provided  for 
In  express  words  or  arises  by  necessary  Im- 


plication. A  local  statute  enacted  for  a  par- 
ticular municipality  for  reasons  satisfactory 
to  the  Legislature  is  intended  to  be  exception- 
al and  for  the  benefit  of  such  municipality. 
It  has  been  said  that  It  is  against  reason  to 
suppose  that  the  Legislature,  In  framing  a 
general  system  for  the  state,  intended  to  re- 
peal a  si>eclal  act  which  the  local  circumstan- 
ces made  necessary.'  Black,  Interp.  Laws, 
116.  It  is  also  a  well-established  rule  that 
when  a  general  intention  is  expressed,  and 
also  a  particular  intention  which  is  incom- 
patible with  the  general  one,  the  particular 
intention  shall  be  considered  as  an  exception 
to  the  general  one.  In  such  cases  full  effect 
may  be  given  to  the  general  law  beyond  the 
scope  of  the  local  or  special  law,  and  by  al- 
lowing the  latter  to  operate  according  to  its 
special  purposes  and  alms  the  two  acts  can 
stand  together.  The  application  of  these 
principles  seems  clear.  If  It  be  admitted, 
which  is  not  done,  that  the  provisions  of  the 
Baskln-McOregor  act  and  the  provisions  of 
the  charter  of  the  city  of  Dallas  relating  to 
the  subject-matter  of  this  controversy  are  re- 
pugnant to  each  other,  yet  we  see  nothing  in 
the  former  act  or  in  the  course  of  legisla- 
tion touching  such  provisions  that  renders  It 
manifest  that  the  Legislature  contemplated 
and  intended  a  repeal.  The  Baskin-McGreg- 
or  law  is  Intended  as  a  general  system  for 
the  state  In  dealing  with  the  whisky  traffic; 
whereas,  the  provisions  of  the  act  constitut- 
ing the  charter  of  the  city  of  Dallas  and  re- 
lating to  the  same  subject  are  local  laws  In 
their  operation  and  enactment  for  the  benefit 
of  said  city,  which  local  conditions  and  ex- 
perience dictated  were  necessary.  ♦  *  » 
No  such  confiict  in  our  opinion  exists,  and 
the  provisions  of  the  charter  conferring  upon 
the  city  of  Dallas  authority  to  license,  tax, 
and  regulate  saloons  and  places  where  in- 
toxicating liquors  are  sold,  etc.,  and  prohibit- 
ing the  sale  of  such  liquors  and  the  estab- 
lishment of  sudi  places  outside  of  certain  de- 
fined limits,  must  be  considered  as  having 
been  excepted  by  the  Legislature  out  of  the 
operation  of  the  general  statutes  commonly 
known  as  the  'Baskln-McQregor  Law.' "  See. 
also,  Garonzik  v.  State,  50  Tex.  Cr.  R.  S33, 
100  S.  W.  374. 

Appellant  further  contends  that  the  grant 
of  power  in  the  charter  of  the  city  of  Beau- 
mont to  enact  the  saloon  limit  ordinance  was 
an  attempt  on  the  part  of  the  Legislature  to 
delegate  its  power  to  suspend  a  general  law, 
which,  under  the  Ck)nstitutlon,  It  could  not 
do ;  that  therefore  that  provision  of  the  char- 
ter and  the  ordinance  passed  under  Its  au- 
thority were  unconstitutional  and  void.  This 
question  was  fairly  presented  for  the  con- 
sideration of  the  Court  of  Criminal  Api)eals 
In  Ex  parte  King,  supra,  and  in  passing  up- 
on the  point  Judge  Ramsey  says:  "The  Leg- 
islature of  this  state  is  authorized  to  em- 
power city  councils  by  special  charter  to  p«»- 
scrlbe  the  boundaries  and  limits  within 
which  the  sale  of  liquor  shall  be  prohibited 
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hy  law,  and  suoh  local  authorities  may  de- 
fine and  limit  tbe  area  within  which  alone 
such  sale  may  be  lawful.  This  was  dis- 
tinctly ruled  in  tbe  case  of  Cohen  t.  Rice, 
101  S.  W.  1052,  by  the  Ctourt  of  Oivll  Appeals 
of  the  Fifth  Supreme  Judicial  District,  in 
which  case  writ  of  error  was  refused  by  our 
Supreme  Court.  This  is  in  accord  with  and 
is  well  sustained  by  authorities.  1  Abbott 
on  Municipal  Corporations,  f  130;  People  v. 
Cregler,  138  111.  401,  28  N.  E.  812;  Mayor 
of  Val  Verde  v.  Shattuck,  19  Colo.  104,  34 
Pac.  047,  41  Am.  St.  Rep.  208."  This  decision 
is  by  a  court  having  jurisdiction  over  cases 
arising  out  of  a  violation  of  the  ordinance  un- 
der consideration,  and  not  only  meets  our  ap- 
proval, but  is  by  a  court  of  final  jurisdiction 
In  such  cases,  and  binding  on  us.  The  assign- 
ments of  error  raising  the  question  are  over- 
ruled. 

Appellant  attacks  the  ordinance  on  the 
further  ground  that.  Inasmuch  as,  by  Its 
terms,  It  did  not  interfere  with  two  other 
persons  who  were  also  engaged  in  the  saloon 
business  without  saloon  limits,  for  the  period 
of  six  and  ten  months,  respectively,  after  the 
adoption  of  the  ordinance,  while  he  was  de- 
nied the  right  to  continue  tbe  business  after 
a  little  less  than  three  months  after  the 
ordinance  was  passed,  at  which  time  his  li- 
cense expired,  was  such  unjust  and  unrea- 
sonable discrimination  against  him  as  to  ren- 
der the  ordinance  void.  The  facts  disclose 
that,  at  the  time  of  the  adoption  of  the  ordi- 
nance, appellant  and  two  others  were  con- 
ducting saloons  In  tbe  territory  without  the 
prescribed  limits  under  licenses  theretofore 
procured.  The  ordinance  expressly  under- 
took to  protect  alike  all  persons  who.  In 
good  faith,  had  paid  for  and  obtained  license 
to  conduct  saloons  without  the  limits,  in  or- 
der to  avoid  a  forfeiture.  No  license  has 
been  issued  to  any  person  to  sell  without  the 
limits  since  the  ordinance  went  into  effect 
The  ordinance  applied  to  and  affected  all 
those  not  in  the  saloon  limits  alike,  In  that  It 
permitted  each  to  carry  on  his  business  as 
long  as  the  license  permitted  him  to  do  so. 
When  api)ellant's  license  expired,  he  was 
bound  to  quit.  When  the  licenses  held  by 
the  two  others  expire,  they  are  bound  to 
quit;  and  the  fact  that  the  ordinance.  In- 
stead of  working  a  forfeiture  of  the  license, 
as  It  probably  could  have  done,  permits  each 
licensee  to  continue  bis  business  until  bis  li- 
cense expired  by  its  own  limitation,  does  not 
unreasonably  discriminate  against  appellant 
because  hl«  happened  to  expire  first.  Com- 
monwealth V.  Petri,  90  S.  W.  987,  28  Ky.  Law 
Uep.  940.  The  assignment  presenting  the 
point  is  overruled. 

It  Is  complained,  in  the  fourth  assignment 
of  error,  that  the  provision  of  the  ordinance 
that  permitted  dealers  without  the  prescribed 
limits  to  continue  their  business  until  the 
expiration  of  their  respective  licenses  results 


In  unequal  and  nonuniform  taxation,  because 
such  dealer  bad  paid  $150  occupatiou  tax 
while  dealers  within  the  saloon  limits,  ander 
an  amendment  passed  after  the  districting  or- 
dinance was  adopted,  were  required  to  pay 
an  occupation  tax  of  $187.50,  so  that  tlK)>.- 
who  were  without  the  district  were  oiKjratin-,: 
under  a  license  which  required  the  payment 
of  a  less  amount  than  those  operating  within 
the  limits ;  that  therefore  the  ordinance  was 
unconstitutional  and  void.  The  contention  is 
without  merit.  Even  if,  under  the  facts  stat- 
ed. Inequality  of  taxation  resulted,  it  in  d<< 
wise  affected  the  validity  of  the  saloon  dis- 
tricting ordinance,  but  of  the  amended  oc- 
cupation tax  ordinance  only.  The  districting 
ordinance  does  not  levy  an  occupation  tax 
and  is  entirely  separate  and  distinct  from 
the  amended  ordinance  levying  the  tax.  Tt.<> 
assignment  Is  overruled. 

The  record  discloses  no  reversible  err-T. 
and  the  judgment  of  the  court  below  is  af- 
firmed. 

Affirmed. 


HESS  y.  WEBB  et  al. 

(Court  of  Civil   Appeals  of  Texas.     Oct.   2S. 
1908.     On  Rehearing,  Nov.  19,  190S.) 

1.  Partition   (§  46*)  —  Pabtibs  —  Necessabt 
Parties. 

Where  it  becomes  apparent  that  there  are 
part  owners  of  tbe  property  sought  to  be  par- 
titioned, who  are  not  parties  to  the  suit,  tbt 
trial  must  be  suspended  until  they  are  brought 
before  tbe  court,  or  a  decree  for  partition  wit; 
be  reversed. 

PEd.    Note. — For   other   cases,   see   Partition, 
Cent.  Dig.  |§  114,  115,  118-125;    Dec.   Dig.  { 

4«.*] 

2.  Paitition   (§  70*)  —  Parties  —  Nbckssabt 
Parties. 

Whether  or  not  tbe  persons  named  in  a 
petition  for  partition  as  the  only  heirs  of  the 
deceased  ancestor  were  the  only  heirs  held  for 
the  jury. 

[Ed.    Note.— For  other   cases,   see    Partition. 
Dec.  Dig.  §  70.»] 

3.  Death  (§  4*)— Proof  of  Death— Evidence 

— sufficienct. 

Proof  that  according  to  family  histoid  « 
daughter  and  her  husband  and  her  chililiva 
perished  at  sea,  and  that  none  of  tbe  familv 
had  heard  of  them  since  their  embarkment  on  , 
such  voyage,  though  50  years  had  elapsed,  was  ' 
sufficient,  in  the  absence  of  contradictory  pruof, 
to  show  that  they  perished  daring  the  voyace. 

[Ed.  Note.— For  other  cases,  see  Deatli,  Cent 
Dig.  §§  5,  6;   Dec.  Dig.  J  4.*] 

4.  Death  (§  4*)- Proof  of  Death— Evidence 

-Sufficiency. 

A  memtter  of  a  family  proved  that  anothf-r 
member  bad  three  children,  two  daughters  and 
a  son,  that  tbe  son  lived  in  another  state,  tiiat 
tbe  daughters  married,  that  they  had  not  be»n 
heard  from  for  12  years,  and  that  it  was  not 
known  whether  they  or  their  families  were  liv- 
ing or  not.  Held,  insufficient  to  establish  the  ' 
death  of  tbe  families  of  tbe  two  daughters. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  i  5;    Dec.  Dig.  i  4.*] 
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5.  Partition  (§  63*);— Pabties— Recovery. 

To  entitle  plaintiffs  suing  in  partition  for 
the  entire  interest  remaining  in  the  heirs  of 
the  deceased  ancestor,  they  must  show  that  they 
are  the  only  heirs  of  the  deceased  ancestor, 
which  is  not  done  where  the  evidence  discloses 
the  existence  at  one  time  of  other  heirs  not 
shown  to  be  dead  without  other  heirs  than  plain- 
tiffs. 

[Kd.    Note.— For  other   cases,   see   Partition, 
I>ec.    Dig.   §   63.»J 

M.  Tenancy   in   Comuon   (§   3*)- Rights   of 
Co-Tenants. 

One  holding  the  title  of  one  of  the  heirs 
of  a  deceased  ancestor  is  a  tenant  in  common 
with  the  other  heirs  and  is  not  a  mere  trea- 
piisscr  80  as  to  authorize  some  of  the  heirs  to 
i.<cover  from  him. 

[Kd.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Dec.  Dig.  f  3.*] 

7.  -VrPEAL  AND  Ebbob  (8  1029*)— Pbejudicial 
Erbob. 

The  error  in  allowing  one  to  recover  along 
with  other  plaintiffs  in  partition  against  a  de- 
fendant claiming  title  by  adverse  possession  does 
Qot  affect  the  rights  of  defendant  who  was  found 
uot  to  have  acquired  title  by  adverse  possession. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  1029.*] 

8.  Pabtition  (§  75*)— Necessaby  Pabties. 

Where  in  partition  it  did  not  appear  that 
plaintiffs  were  the  only  heirs  of  the  deceased 
ancestor,  it  was  error  to  permit  them  to  recover 
any  more  than  their  respective  interests  in  the 
premises. 

[Ed.    Note.— For  other    cases,   see   Partition, 
Dec.  Dig.  f  75.»] 

0.  Attorney  and  Client  (8  71*)- Authority 

— OB.rECTIONS. 

A  defendant  in  partition,  relying  on  title 
by  adverse  possession,  cannot  defeat  a  recovery 
by  plaintiffs  by  showing  that  the  suit  was 
brought  by  an  attorney  without  authority. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  {  100;  Dec.  Dig.  8  71.»] 

10.  Attobsey  and  Client  (8  71*)— Authob- 
iTY  OF  Attorney— Statutes. 

The  authority  of  an  attorney  to  bring  a 
suit  can  be  attacked  by  defendant  only  in  the 
manner  prescribed  by  Rev.  St.  1895,  arts.  272, 
273,  authorizing  a  defendant  by  motion  to  re- 
quire the  attorney  to  show  his  authority,  etc. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Dec.  Dig.  |  71.*] 

11.  Adverse   Possession    (8   116*)— Instbuc- 
TioNS— Actual  Possession. 

A  charge  so  worded  as  to  make  a  party's 
right  to  recover  on  his  plea  of  limitation  in  par- 
tition depend  on  bis  "cultivation,  use,  and  en- 
joyment" in  connection  with  his  possession,  is 
affirmatively  erroneons  and  prejudicial;  the  law 
only  requiring  cultivation,  nse,  or  enjoyment. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  8  116.*] 

12.  Trial    (8    191*)— Instbuctions— Assump- 
tion or  Disputed  Fact. 

In  partition  In  which  the  question  whether 
plaintiffs  were  the  only  heirs  of  the  deceased  an- 
cestor was  in  issue,  an  instruction  that  unless 
defendant,  relying  on  a  plea  of  limitation,  had 
held  actual  and  hostile  possession  for  a  specified 
time,  the  verdict  must  be  for  plaintiffs,  was  er- 
roneous as  assuming  that  plaintiffs  were  the 
only  heirs  of  the  ancestor. 

[Kd.  Note. — For  other  cases,  see  Trial,  Cent. 
l>ig.  §§  420-435 ;   Dec.  Dig.  8  191.*] 


13.  Adtebse  Possession  (8  13*)— Acts  Con- 
stitutino  Possession — Instbuctions. 

In  order  to  constitute  adverse  possession 
there  must  be  actual,  visible,  notorious,  distinct, 
and  hostile  possession  of  the  premises,  cultiva- 
ting, using,  or  enjoying  the  same  for  the  stat- 
utory period. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §  65 ;   Dec.  Dig.  8  13-* 

For  •other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  227-235 ;    vol.  8,  p.  75GS.] 

14.  Tenancy  in  Common  (§  15*)— Rights  or 
CO-TENANT&— Adverse  Possession. 

A  purchaser  of  the  interest  of  an  heir  in 
a  tract  of  land  of  the  deceased  ancestor  be- 
comes a  tenant  in  common  with  the  other  heirs, 
and  after  his  purchase  his  possession  is  not 
adverse  to  them,  unless  notice  Is  clearly  brought 
to  tbem  that  be  claims  the  entire  tract  as  ex- 
clusive owner,  and  unless  his  previous  actual 
possession  and  cultivation  of  a  small  part  of  the 
tract  was  such  as  to  support  the  statute  of  limi- 
tations as  to  the  entire  tract. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  88  42-52;  Dec.  Dig.  8  15.*] 

15.  Adverse  Possession  (8  114*)  —  Hostile 
Character  or  Possession — Evidence. 

The  evidence  did  not  show  10  years'  posses- 
sion of  a  tract  by  a  purch.aser  of  the  Interest  of 
an  heir  therein  prior  to  his  purchase,  nor  did  it 
show  that  his  possession  and  cultivation  of  a 
part  of  the  tract  was  accompanied  with  a  claim 
of  ownership  of  the  entire  tract.  The  evidence 
was  not  clear  as  to  any  inclosure  accompanied 
with  use,  enjoyment,  or  cultivation  of  any  part 
of  the  tract  by  one  acquiring  title  from  such 
purchaser.  Held  not  to  establish  adverse  pos- 
session as  against  the  other  heira  of  the  an- 
cestor. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  8  114.*] 

16.  Pleading  (8  36*)  —  Conclusiveness  of 
Admissions. 

The  allegation,  in  a  trial  amendment  filed 
by  plaintiffs  In  partition  setting  up  their  claim 
for  rents,  that  defendant  had  been  in  exclusive 
possession  since  a  specified  time,  was  not  evi- 
dence of  the  fact  of  exclusive  possession  on  the 
issue  of  limitation  pleaded  by  defendant  and 
denied  by  a  supplemental  petition. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Dec. 
Dig.  8  36.*] 

17.  Appkal  and  Ebrob  (8  742*)— Assignment 
OF  Bbbob—Pbopositions— Review. 

An  assignment  of  error,  which  presents  sev- 
eral distinct  propositions  of  law,  and  which 
does  not  in  itself  present  a  proposition,  cannot 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  3000;   Dec.  Dig.  8  742.*] 

18.  Appeal  and  Error  (8  618*)— Refusal  to 
Give  Instructions  —  Statement  of  Evi- 
dence—Review. 

In  the  absence  of  a  statement  showing  that 
the  evidence  authorized  the  giving  of  an  Instruc- 
tion, the  error  complaining  of  the  refusal  to  give 
the  instruction  cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  2440 ;   Dec.  Dig.  8  548.*] 

19.  Appeal  and  Error  (§  750*)— Assignments 
of  Error- Questions  Raised. 

A  party  complaining  of  the  refusal  of  the 
court  to  give  a  charRe,  which  erroneously  as- 
sumed the  existence  of  a  fact  contradicted  by  the 
testimony  of  witnesses,  cannot  complain  of  the 
refusal  of  the  court  to  give  a  correct  charge, 
on  the  ground  that  the  requested  charge  suffi- 
ciently called  the  court's  attention  to  the  point, 
and  the  failure  of  the  court  to  give  a  correct 
charge,  after  Its  attention  had  been  called  to  a 
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point  by  an  erroneons  requested  charge,  must 
be  specifically  assigned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  750.*] 

20.  Pabtitiom   (I  61«)— Pasties— Sebvick  of 
Summons. 

Where  in  partition  the  names  and  resi- 
dences of  all  the  heirs  of  the  deceased  ancestor 
cannot  be  ^iven,  resort  may  be  had  to  the  stat- 
ute authorizing  service  by  publication  on  un- 
known heirs. 

[Ed.  Note.— For  other  caaes,  see  Partition, 
Dec  Dig.  I  51.»] 

On  Rehearing. 

21.  Pabtitioh    (S    75*)— Judomekt— Ebb<«£>— 
EJffect. 

Where,  in  partition,  the  evidence  showed 
that  the  premises  descended  in  equal  shares  to 
the  nine  children  of  the  deceased  ancestor,  and 
that  one  of  the  children  and  her  husband  and 
children  were  dead,  and  the  proof  established 
beyond  dispute  that  designated  persons  before 
the  court  were  heirs  and  entitled  to  designated 
shares  in  the  premises,  the  judgment  should  give 
to  such  persons  their  proper  shares,  and  the 
judgment  against  defendant  relying  solely  on 
title  by  adverse  possession  should  stand,  though 
the  court  erred  in  proceeding  to  decree  a  par- 
tition without  having  all  of  the  parties  in  in- 
terest before  it. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  {  210;   Dec  Dig.  {  76.*] 

22.  Descent  and  Distbibution  (8  84*)— Con- 
veyances BY  HEIBS — CONSTBUCTION. 

Where  an  heir  conveyed  his  own  interest 
as  heir  of  the  deceased  ancestor  and  his  in- 
terest as  heir  of  a  deceased  heir  without  other 
heirs  than  the  heirs  of  the  deceased  ancestor, 
the  grantee  acquired  the  entire  interest  o(  such 
heir. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  {  325 ;  Dec  Dig.  {  84.*] 

Appeal  from  District  Ooort,  Fayette  Coun- 
ty;   L,  W.  Moore,  Judge. 

Action  by  R.  C.  Webb  and  others  against 
Mrs.  E.  C.  Hess  and  others.  From  a  judg- 
ment for  plaintiffs,  defendant  Mrs.  E.  G. 
Hess  appeals.  Reformed  and  affirmed  in 
part.    Reversed  and  remanded  In  part 

Brown  &  Lane,  for  appellant  John  T. 
Duncan  and  Will  A.  Morriss,  for  appellees. 

REESE,  J.  In  the  original  petition  filed 
in  this  suit,  R.  C.  Webb  and  25  others  sought 
to  have  partitioned  between  themselves  and 
Mrs.  E.  C.  Hess  and  husband,  Ida  Smith  and 
husband,  F.  E.  Young,  W.  R.  Young,  Ernest 
Young,  Jennie  Young,  and  Mary  Young  (the 
last  three  minors),  named  as  defendants,  a 
tract  of  100  acres  of  land,  described  as  the 
Polly  Webb  tract  in  a  partition  of  a  larger 
tract  among  the  children  of  John  Sorrell. 
It  Is  alleged  In  th^  petition  that  the  plain- 
tiffs are  descendants  and  heirs  of  the  said 
Polly  Webb,  long  since  dead,  and  as  such 
own  eight-ninths  of  said  tract,  being  the 
shares  of  eight  of  her  said  children,  and  in- 
cluding the  whole  tract,  less  one-ninth  inter- 
est belonging  to  defi'udants,  being  the  inter- 
est of  one  of  the  children  of  said  Polly  Webb 
acquired  by  purchase  by  Wm.  Young,  the 
former  husband  of  Mrs.  Hess,  and  the  father 


and  grandfather  of  the  other  defendants. 
The  suit  was  Instituted  in  1897.  In  1935,  the 
original  petition  having  been  lost,  plaintiffs 
had  leave  to  substitute,  under  which  they 
filed  a  new  pleading  In  lieu  of  the  last  peti- 
tion, and  also  making  several  new  plaintiffs 
whose  rights  had  not  therefore  been  asserted. 
The  defendants  F.  E.  Young  and  W.  R. 
Young  disclaimed  any  Interest  In  the  land. 
Defendants  Ida  Smith  and  husband  and  Er- 
nest, Mary,  and  Jennie  Young,  minors,  dis- 
claimed as  to  all  of  the  land  exc^t  1T.4 
acres,  described  by  metes  and  bounds,  as  to 
which  they  pleaded  not  guilty  and  limitation 
of  three,  five,  and  ten  years.  Defendants 
Mrs.  Hess  and  husband  disclaimed  as  to  all 
of  the  100  acres,  except  73.8  acres,  which 
they  describe  by  metes  and  bounds,  as  to 
which  they  pleaded  not  guilty,  denied  that 
plaintiffs  had  any  title  to  any  part  thereof, 
and  pleaded  also  the  three,  five,  and  ten 
years'  statute  of  limitations.  The  case  was 
tried  with  a  jury  May  8,  1907,  who  returned 
a  verdict  in  favor  of  all  of  the  defendants 
except  Mrs.  Hess  and  her  husband,  and  as  to 
them  found  In  favor  of  plaintiffs  for  the 
"amount  of  73  acres  of  land  held  by  Mrs. 
E.  C.  Hess,  less  her  one-ninth  Interest"  Up- 
on this  verdict  judgment  was  rendered  quiet- 
ing the  title  of  Mrs.  Smith  and  her  husband 
and  Ernest,  Jennie,  and  Mary  Young  to  the 
17.4  acres  claimed  by  them.  F.  B.  and  W.  R. 
Young  were  dismissed  on  their  disclaimer, 
and  Judgment  for  plaintiffs  against  Mrs.  E. 
C.  Hess  and  husband  for  eight-ninths  of 
the  73.8  acres,  with  decree  of  partition,  and. 
appointing  commissioners  to  set  off  eight- 
ninths  to  plaintiffs  and  one-nlntb  to  Mrs. 
Hess.  Her  motion  for  a  new  trial  baring 
been  overruled,  Mrs.  Hess  and  husband  pros- 
ecute this  appeal  from  the  judgment. 

As  proper  for  a  clear  comprehension  of  the 
points  at  Issue  in  the  controversy,  the  follow- 
ing facts,  substantially  established  by  the  un- 
disputed testimony,  are  stated:  Polly  Webb 
was  one  of  the  nine  children  of  John  Sorrell, 
who  died  prior  to  1850,  owning  a  tract  of 
land  on  the  Colorado  river  embracing  the- 
Thomas  Alley  quarter  league,  and  122% 
acres  of  another  survey,  in  all  1,229%  acres. 
In  1850  this  tract  was  partitioned  among  his 
children ;  Polly  Webb  receiving  as  her  share 
the  100  acres  in  controversy,  being  a  long 
narrow  tract  abutting,  at  the  north  end,  on 
the  Colorado  river,  and  running  back  from 
the  river  south  at>out  2,500  varas.  Polly 
Webb  died  In  1851,  and  this  tract  of  land 
descended  to  her  nine  children,  to  wit,  Miner- 
va Hughes,  Sarah  Rebecca  Butler,  Ellsha 
Webb,  Matilda  Clemens,  Mary  Brown,  Emily 
Terry,  Caroline  Risher,  John  Webb,  and  Rob- 
ert Webb.  William  Young,  the  husband  of 
Mrs.  Hess,  the  father  of  F.  B.  and  W.  K, 
Young,  and  the  grandfather  of  the  other  de- 
fendants, children  of  Rol>ert  Young,  a  son  of 
William  Young,  acquired  title  to  all  of  the 
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lands  dlrlded  among  the  heln  of  John  Sor- 
rell  In  the  partition  aforesaid,  except  the 
100  acres  allotted  to  Polly  Webb,  and  by  pur- 
•chase  acquired  also  the  title  of  Ellsha  Webb, 
-one  of  her  children,  to  his  one-ninth  Interest 
In  the  Polly  Webb  tract.  William  Toung 
died  in  1873  leaving  surriving  as  his  heirs 
bis  widow,  Mrs.  Hess,  and  three  children, 
■to  wit,  F.  E.,  W.  R.,  and  Robert  (or  R.  W.) 
Young.  Robert  died  leaving  his  widow,  Mrs. 
Ida  Smith,  and  children  the  minors,  EJmest, 
Jennie,  and  Mary  Toung.  Adjoining  the 
Polly  Webb  tract  on  the  east  along  Its  entire 
length  is  another  tract  of  100  acres,  which, 
in  the  partition  among  th6  heirs  of  John  Sor> 
rell,  was  allotted  to  the  heirs  of  Kitty 
Barnes,  one  of  the  children  of  Jolin  Sorrell. 
The  title  to  this  tract  was  acquired  by 
William  Toung,  and  it  formed  a  part  of  the 
'body  of  land  owned  by  him  at  his  death, 
which  Included  the  entire  John  Sorrell  tract 
of  1,22S%  acres,  except  eight-ninths  undlvld- 
■ed  of  the  Polly  Webb  tract  In  1874  the  wid- 
ow and  children  of  William  Toung  by  recip- 
rocal deeds  partitioned  among  themselves 
this  body  of  land,  in  which  partition  188 
acres  was  allotted  to  each  of  the  children, 
and  564  acres  to  Mm.  Hess;  the  land  being 
community  of  William  Toung  and  wife. 
The  sum  of  the  different  tracts  was  1,128 
acres,  but  in  the  several  deeds  it  is  stated 
that  the  land  so  partitioned  was:  "1,129 
acres  of  land  out  of  the  Thomas  Alley  one- 
fourth  league  and  the  N.  Woods  tract,  being 
the  home  tract  of  the  community  property  of 
'William  Toung,  dec'd."  The  different  tracts 
are  described  by  metes  and  bounds,  from 
which  it  appears  that  no  part  of  the  Kitty 
Barnes  100  acres  was  included  in  the  parti- 
tion deed,  except  15  acres  off  of  the  south 
•end,  but  that  the  entire  Polly  Webb  100 
acres  was  embraced  in  the  partition;  73.8 
acres  thereof  being  given  to  Mrs.  Hess,  and 
included  in  the  field  notes  of  the  land  con- 
-veyed  to  her,  17.4  to  Robert  Toung,  and  &8 
-to  F.  E.  Toung.  This  8.8  acres  was  sold  by 
F.  E.  Toung  before  suit,  and  his  vendee  was 
•not  a  party,  and  that  portion  is  not  affected 
by  the  Judgment.  The  heirs  of  Robert  Young 
bad  Judgment  for  the  17.4  acres,  and  that 
-portion  Is  not  affected  by  this  appeal.  These 
two  tracts  were  off  the  south  end  of  the 
tract  The  partition  deeds  were  not  filed  for 
record  until  October  7,  1885. 

Unless  Mrs.  Hess  has  title  by  limitation, 
the  undisputed  evidence  shows  title  in  the 
beirs  of  Polly  Webb  to  an  undivided  eight- 
ninths  of  the  73.8  acres  In  controversy  upon 
this  appeal.  It  is  contended  by  appellants 
that  the  uncontroverted  evidence  established 
Mrs.  Hess'  title  by  limitation  of  both  five 
and  ten  years.  On  the  other  hand.  It  Is 
strenuously  insisted  by  appellees  that  the  evi- 
dence was  not  sufficient  to  raise  this  Issue. 
The  court  instructed  the  Jury  that  "plaintiffs 
have  shown  a  legal  title,  and  should  recover 
in  this  suit,  unless  the  same  be  defeated  by 
the  pleas  of  limitation  of  the  defendants." 


The  first  assignment  of  error  is  based  upon 
the  action  of  the  court  in  proceeding  to  judg- 
ment and  decreeing  partition  of  the  land  be- 
tween Mrs.  Hess,  as  the  owner  of  one-ninth, 
and  the  plaintiffs,  as  the  owners  of  the  bal- 
ance, after  it  was  shown  that  certain  persons, 
naming  them,  not  parties  to  the  suit,  were 
part  owners.  Under  this  assignment,  the 
following  proposition  Is  stated:  "Whenever 
In  the  trial  of  a  partition  suit  it  becomes 
apparent  that  there  are  part  owners  of  the 
property  sought  to  I>e  partitioned,  who  are 
not  parties  to  the  suit,  the  trial  should  be 
suspended  until  such  part  owners  are  brought 
before  the  court,  and,  xmless  this  be  done, 
no  valid  partition  decree  can  be  made,  and 
one  entered  without  such  parties  will  be  re- 
versed." This  proposition  is  undoubtedly 
correct  and  sustained  by  the  unbroken  Cur- 
rent of  authorities  in  this  state  and  else- 
whera  HoUoway  v.  Mcllhenny,  77  Tex. 
657,  14  S.  W.  240;  Black  v.  Black,  95  Tex. 
627,  69  S.  W.  65;  Maverick  v.  Bumey,  88 
Tex.  660,  32  S.  W.  612;  De  la  Vega  v. 
League,  64  Tex.  212;  It  remains  only  to 
make  application  of  this  principle  to  the 
facts  as  shown  by  the  record.  Tlie  title  of 
Polly  Webb  descended  at  her  death  to  her 
nine  children,  and  the  plaintiffs  named  In  the 
petition  are  clearly  shown  to  be  descend- 
ants of  those  nine  children.  The  Issue  pre- 
sented Is  whether  the  evidence  disclosed  the 
existence  of  other  heirs  of  Polly  Webb,  not 
parties,  or  presented  an  Issue  on  that  point 
which  should  have  been  submitted  to  the 
Jury. 

The  persons  named  in  the  assignment,  not 
parties  to  the  suit,  who,  it  Is  claimed,  were 
shown  to  be  part  owners  of  the  land,  are 
Catherine,  Cynthia,  Owen,  John,  Glbb,  So- 
phronla,  S.  A.,  and  J.  Pat  Butler,  children 
of  Sarah  Rebecca  Butler,  one  of  the  children 
of  Polly  Webb,  Mary  Brown,  daughter  of 
Polly  Webb,  Ella  Tabor  and  her  husband, 
and  the  two  daughters  of  Emily  Terry,  a 
daughter  of  Polly  Webb,  also  the  seven  chil- 
dren of  Ellsha  Webb,  a  son  of  Polly  Webb. 
Mrs.  Butler  was  one  of  the  nine  children  of 
Polly  Webl>,  and  was  shown  to  have  been 
long  since  dead.  As  to  her  heirs,  A.  T. 
Hughes,  one  of  the  plaintiffs  and  a  witness 
in  their  behalf,  testified  that  certain  persons 
named  In  the  petition  as  plaintiffs  were  the 
children  of  Mrs.  Butler,  and  that  they  were 
all  of  said  children  that  he  knew  of  that 
were  living;  that  there  were  some  other  chil- 
dren, but  he  thinks  they  died  In  infancy. 
B.  O.  Webb,  a  grandson  of  Polly  Webb, 
whose  deposition  was  read  in  evidence  by  de- 
fendants, when  asked  to  give  the  names, 
ages,  and  places  of  residence  of  each  of  the 
children  of  Mrs.  Butler,  answered:  John, 
W.  P.,  Robert,  Glbb,  Sophronia,  Catherine, 
Cynthia,  Josephine,  and  Owens.  The  per- 
sons named  by  the  witness  Hughes  as  chil- 
dren of  Mrs.  Butler,  and  who  are  parties  to 
the  suit,  are  S.  A.,  J.  A.,  R.  J.,  and  Calidenla 
Butler,  S.  V.  Brooks,  S.  H.  Defee,  and  J.  H. 
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Tabor;  the  three  latter  married  women. 
Where  ouly  the  Initials  are  given,  some  of 
the  persons  named  by  R.  C.  Webb  might  be 
the  same  as  some  of  those  named  bj  Hughes, 
as,  for  instance,  Sophronla  might  be  the  same 
as  S.  A.,  or  John  or  Josephine  might  be  the 
same  person  as  J.  A.  or  R.  3.  Going  as  far  as 
we  can,  however,  in  reconciling  these  two 
statements  of  the  two  grandsons  of  Polly 
Webb,  It  is  clear  that  some  of  the  persons 
named  by  R.  C.  Webb  as  the  children  of 
Mrs.  Butler  are  not  parties  to  the  suit.  The 
only  Inference  to  be  drawn  from  his  state- 
ment is  that  he  is  referring  to  the  children 
of  Mrs.  Butler  then  living.  No  attempt  is 
made  to  reconcile  these  two  statements,  and 
they  raise  an  issue  of  facts  as  to  who  are 
the  heirs  of  Mrs.  Butler,  and  whether  those 
named  in  the  petition  are  her  only  heirs  and 
entitled  in  this  suit  to  recover  her  one-ninth 
Interest  We  think  the  court  was  not  war- 
ranted In  assuming  upon  this  evidence  that 
the  persons  named  in  the  petition  were  the 
only  heirs  of  Mrs.  Butler.  The  issue  should 
have  been  submitted  to  the  Jury. 

As  to  Mary  Webb,  who  married  Brown 
and  had  two  children,  the  evidence  of  the 
witness  Hughes  that,  according  to  family 
history,  she,  with  her  husband  and  two  chil- 
dren, perished  at  sea  In  1855  or  1856,  and 
that  none  of  them  had  been  heard  of  since 
their  embarkation  upon  such  voyage,  was 
BufiSdent,  when  not  in  any  way  controverted, 
to  establish  not  only  that  they  were  all  dead, 
but  that  they  perished  at  the  time  and  un- 
der the  circumstances  stated.  Johnson  v. 
Merithew,  80  Me.  Ill,  13  Atl.  132,  6  Am.  St. 
Rep.  162;  Estate  of  Williams,  128  Oal.  552, 
61  Pac,  670,  79  Am.  St.  Rep.  69. 

This  also  disposes  of  the  objection  that 
the  heirs  of  Ellsha  Webb  were  not  parties 
to  the  suit.  He  sold  his  interest  In  1<808, 
and,  if  Mrs.  Brown  and  her  children  were 
then  dead,  there  was  left  in  him  no  Interest, 
as  an  heir  of  Mrs.  Brown,  to  descend  to 
his  children.  The  death  of  Mrs.  Brown  and 
her  children  Is  established  not  solely  as  an 
Inference  from  the  fact  that  they  had  not 
been  beard  of  in  50  years,  but  by  the  gener- 
al reputation  in  the  family  that  she  perished 
in  the  particular  manner  and  at  the  time  re- 
ferred to. 

One  of  the  plaintiffs  named  In  the  petition 
is  Ella  Taylor,  one  of  the  descendants  of 
John  Webb.  The  record  shows  that  Hughes 
testified  that  Ella  Tabor  was  one  of  the 
children  of  John  Webb.  He  makes  no  ref- 
erence in  his  testimony,  as  shown  by  the  ste- 
nographer's notes,  to  Ella  Taylor.  We  think 
that  it  may  be  assumed  that  this  is  a  mis- 
take of  the  stenographer  in  copying  his  notes, 
and  that  Ella  Taylor  was  meant,  which, 
however,  should  have  been  detected  and  cor- 
rected by  appellees'  counsel. 

As  to  the  two  daughters  of  Einily  Terry, 
who,  it  is  objected,  were  shown  to  be  en- 
titled to  an  interest  in  the  land,  and  who 
are  not  parties  to  the  suit,  the  evidence 


shows  that  Emily  Webb  was  a  daughter  of 
Polly  Webb,  that  she  married  a  man  nam- 
ed Terry,  that  they  are  both  long  since  dead, 
leaving  as  their  only  heirs  a  son,  Robert 
Terry,  and  two  daughters,  both  of  whom 
married.  Robert  Terry  is  made  a  party,  but 
neither  of  the  daughters,  nor  any  one  r^re- 
sentlng  their  interest,  except  Robert.  Appel- 
lees contend  that  the  evidence  was  sufficient 
to  show  that  they  were  both  dead  witliont 
issue  or  descendants,  in  which  event  Robert 
Terry  would  be  entitled  to  their  interest. 
The  only  evidence  ui>on  this  point  Is  the  tes- 
timony of  A.  T.  Hughes,  who  stated,  speak- 
ing of  Mrs.  Terry:  "She  left  three  children. 
I  only  know  one  of  them  that  is  now  living. 
She  had  a  son,  Robert  Terry.  He  was  liv- 
ing the  last  I  heard  of  him  a  year  ago.  I 
think  the  balance  of  them  are  dead.  Cktuld 
not  say  positively,  but  I  tried  to  find  tbem, 
and  I  could  not.  Lived  in  Union  Parish,  La. 
They  married  and  went  away  somewhere,  I 
heard,  but  am  not  positive  alMut  that  Do 
not  know  where  they  are  now.  Have  not 
heard  of  them  in  12  years."  Testifying  by 
deposition,  he  said:  "Emily  Webb  Terry  Iiad 
three  children,  two  girls  and  one  boy.  The 
son,  Robert  Terry,  lives  near  Farmersville. 
Union  Parish,  La.  The  two  daughters  lx>th 
married.  We  have  not  heard  from  them  for 
12  or  more  years,  and  do  not  know  whether 
they  or  their  families  are  living  or  not"  It 
seems  that  this  branch  of  the  family  lived, 
at  the  time  of  Mrs.  Terry's  death,  in  Cnlon 
Parish,  La.  This  evidence  seems  to  hare 
been  taken  as  establishing  the  entire  extinc- 
tion of  the  families  of  these  two  married  wo- 
men, not  only  that  they  were  both  dead,  but 
either  that  they  had  no  issue,  or.  If  they 
had,  they  were  all  dead.  The  evidence  Is 
entirely  Insufficient  for  such  purpose.  It 
amounts  to  nothing  more  than  that  Hughes, 
and  possibly  those  of  tlie  family  with  whom 
he  had  communicated,  had  not  heard  of 
them  in  12  years.  No  attempt  was  made  to 
get  the  testimony  of  Robert  Webb  on  this 
point  Turner  v.  Sealock,  21  Tex.  Civ.  App 
594,  54  S.  W.  358;  Johnson  v.  Johnson,  170 
Mo.  34,  70  S.  W.  247.  59  L.  R.  A.  748;  Fran 
ds  V.  Francis,  180  Pa.  644,  37  Atl.  120.  57 
Am.  St.  Rep.  668;  Latham  v.  Tombs,  32  Tex. 
Civ.  App.  270,  73  S.  W.  1060;  Martin  v.  Roy- 
se,  52  S.  W.  1062,  21  Ky.  Law  Rep.  775. 

Appellees  contend  that  this  failure  of  tur- 
tles should  affect  only  the  decree  for  parti- 
tion, and  not  the  judgment  establishing  their 
title  to  the  land;  but  this  contention  cannot 
l>e  stistained.  Plaintifts  sue  for  the  entire 
interest  remaining  in  the  heirs  of  PoILv 
Webb  to  the  land,  and  the  court  instructed 
the  jury  that  they  had  the  legal  title  to  this 
entire  interest,  which  they  recovered.  To 
entitle  them  to  recover  in  this  measure,  it 
was  Incumbent  upon  them  to  show  affirma- 
tively, not  only  that  they  were  heirs  of  Polly 
Webb,  but  the  only  heirs.  This  could  not  be 
where  the  evidence  disclosed  the  existence  at 
one  time  of  other  heirs  who  were  not  shown 
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to  be  dead  without  other  heirs  than  plain- 
tlffB.  Mrs.  Hess,  holding  the  title  of  one  of 
Polly  Webb's  heirs,  was  a  tenant  In  common 
with  the  others,  and  not  a  mere  trespasser 
in  such  sense  as  to  authorize  some  of  the 
heirs  to  recover  from  her  the  entire  estate. 
She  has  as  much  right,  as  such  tenant  In 
common,  to  the  possession  of  that  part  be- 
longing to  the  other  Joint  owners,  not  parties 
to  the  suit,  as  have  the  plaintiffs.  Boone  y. 
Knox,  80  Tex.  642,  16  S.  W.  448,  26  Am.  St 
Rep.  767. 

The  first  assignment  must  be  sustained, 
and  what  has  been  said  necessarily  disposes 
of  other  assignments  hereafter  referred  to. 

The  error.  If  any,  In  allowing  John  Sher- 
man to  recover,  along  with  the  other  plain- 
tiffs, It  not  having  been  shown  that  he  was 
one  of  the  heirs  of  Polly  Webb,  did  not  affect 
any  right  of  appellant,  and  the  same  may  be 
said  as  to  Ella  Taylor,  If,  In  fact,  the  fall- 
iire  to  show  her  heirship  Is  not  due  to  a 
mere  clerical  error  on  the  part  of  the  stenog- 
rapher as  heretofore  referred  to.  The  second 
assignment,  presentl^g  these  questions,  Is 
overruled. 

We  have  said  it  was  error  to  permit  the 
plaintiffs  to  recover  anything  more  than  their 
respective  Interests  In  the  land.  If  any  of  the 
parties  to  the  suit  were  barred  of  their  right 
by  the  statutes  of  limitation,  such  right  did 
not  inure  to  the  benefit  of  the  other  plain- 
tiffs; but  appellant  should  have  recovered 
such  Interest  upon  her  plea.  In  so  far  as 
these  principles  were  violated,  as  set  out  In 
the  fourth  and  fifth  assignments,  they  are 
sustained.  It  is  not  clear  that  they  were 
Tiolated.  As  to  other  matters  complained  of 
by  the  assignments  and  the  various  proposi- 
tions thereunder,  they  are  overruled. 

The  sixth,  seventh,  eighth,  ninth,  and  tenth 
assignments  present  the  same  general  ques- 
tion and  cannot  be  sustained.  During  the 
trial  appellant  attempted  to  show  that  cer- 
tain of  the  plaintiffs  had  not  authorized  the 
bringing  of  the  suit  in  their  names.  The 
court  excluded  the  evidence  upon  objection  of 
appellees.  This  and  the  action  of  the  court 
In  allcwlog  a  recovery  for  these  plaintiffs  are 
assigned  as  error.  In  this  connection  It  Is 
proper  to  state  that  on  the  day  of  the  trial, 
and  before  it  began,  appellant  filed  a  motion 
to  abate  the  suit  as  to  these  parties,  which 
was  overruled,  and  the  ruling  is  made  the 
basis  of  the  twelfth  assignment  of  error.  We 
do  not  think  that  defendant  should  be  al- 
lowed to  defeat  a  recovery  by  plaintiffs  by 
showing  upon  the  trial  that  the  suit  was 
brought  by  the  attorney  without  authority, 
nor  can  such  authority  be  attacked  except  In 
the  manner  prescribed  by  the  statute.  Ar- 
ticles 272,  273,  Rev.  St  1895.  The  motion 
referred  to  came  too  late,  and  was  properly 
overruled. 

The  court  charged  the  Jury  as  follows: 
"You  are  charged  that  the  plaintiffs  have 
shown  a  legal  title  and  should  recover  in 
this  suit,  unless  the  same  Is  defeated  by  the 


pleas  of  limitation  of  defendants."  This 
charge  Is  objected  to  on  various  grounds,  as 
set  out  in  the  fourteenth  assignment  of  er- 
ror. All  of  these  objections  have  been  dis- 
posed of  and  held  good  by  what  has  been 
said  in  disposing  of  the  first  assignment,  ex- 
cept that  the  charge  eliminated  the  right  of 
recovery  by  appellant  on  the  issue  of  a  pre- 
sumed deed  from  Polly  Webb  or  her  heirs 
to  William  Young.  We  do  not  think  that  the 
evidence  was  sufficient  to  raise  this  issue, 
and  the  court  did  not  err  in  falling  to  sub- 
mit it. 

The  seventeenth  and  eighteenth  assign- 
ments do  not  present  afilrmative  error.  If 
the  charge  objected  to  had  been  so  worded 
as  to  make  appellant's  right  to  recover  on 
her  pleas  of  limitation  depend  upon  her  "cul- 
tivation, use,  and  enjoyment"  in  connection 
with  her  possession,  it  would  have  been  af- 
firmative and  prejudicial  error.  The  law 
only  requires  cultivation,  use,  or  enjoyment. 
Railway  Co.  v.  Hill,  95  Tex.  629,  69  S.  W. 
136.  The  error  was,  no  doubt,  Inadvertent, 
and  will  not  occur  on  another  trial. 

The  following  portion  of  charge  No.  2,  giv- 
en to  the  jury  at  the  request  of  appellees, 
as  set  out  in  the  nineteenth  assignment,  is 
objectionable:  "Unless  you  further  believe 
from  the  evidence  that  the  defendant  Mrs. 
E.  C.  Hess  for  five  years  or  more  before  the 
institution  of  this  suit,  and  after  the  7th  of 
October,  1885,  had  and  held  actual,  visible, 
notorious,  distinct,  and  liostile  possession  of 
the  particular  portion  of  the  land  included 
in  her  said  deed  of  partition  embraced  with- 
in the  Polly  Webb  tract,  cultivating,  using, 
or  enjoying  the  same,  why  then,  in  that 
event,  you  are  instructed  to  return  a  verdict 
in  favor  of  plaintiffs  and  against  the  de- 
fendant Mrs.  Hess  for  that  portion  of  the 
land  in  controversy  now  claimed  by  her." 
This  charge  contains  one  prejudicial  error, 
not  cured  by  other  portions  of  the  court's 
charge,  in  that  it  assumes  that  the  plaintiffs 
named  in  the  petition  were  the  only  heirs  of 
Polly  Webb.  The  first  part  of  the  charge, 
which  seeks  to  apply  to  the  case  the  prin- 
ciples announced  In  Turner  v.  Moore,  81 
Tex.  206,  16  S.  W.  029,  Is  correct.  See,  also, 
Faison  v.  Prlmm  (Tex.  Civ.  App.)  34  S.  W. 
834 ;  Polk  v.  Beaumont  Pasture  Co.,  26  Tex. 
Civ.  App.  242,  64  S.  W.  58,  2  Tex.  Ot  Rep. 
786.  In  this  connection,  however,  in  view  of 
another  trial,  we  will  state  that.  If  we  are 
limited  to  a  consideration  of  the  evidence  on 
the  statute  of  limitation  to  which  we  are  re- 
ferred In  appellant's  brief.  It  Is  not  clear 
that  it  raises  the  issue  of  the  statute  of  lim- 
itations of  either  five  or  ten  years. 

By  the  purchase  by  William  Young  of  the 
Interest  of  Ellsha  Webb,  he  became  a  tenant 
in  common  with  appellees  of  the  land,  and 
after  that  date  his  possession  was  not  ad- 
verse to  them,  unless  notice  was  clearly 
brought  to  them  that  he  claimed  the  entire 
tract  as  exclusive  owner,  and  also  unless  his 
previous  actual  possession  and  cultivation  of 
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tue  Bmall  portion  at  the  south  end  was  such 
as  to  support  the  statute  as  to  the  entire 
tract  This  status  continued  until  the  record 
of  the  deed  to  Mrs.  Hess  conveying  to  her 
the  T3.8  acres  in  controversy,  unless  notice 
was  sooner,  In  some  way,  brought  home  to 
appellees  that  the  possession,  hitherto  of  a 
tenant  In  common,  had  become  that  of  a 
claimant  of  the  entire  title.  As  we  under- 
stand the  evidence,  It  fails  to  show  ten  full 
years'  iMssesslon  by  William  Young  of  any 
part  of  the  Polly  Webb  tract  prior  to  the  ac- 
quisition by  him  of  the  Ellsha  Webb  interest 
in  1862.  Nor  does  it  show  that  his  posses- 
sion and  cultivation  of  the  few  acres  on  the 
extreme  south  end  was  accompanied  with  a 
claim  of  ownership  of  the  entire  100  acres. 
The  evidence  is  not  dear  as  to  any  inclosure 
accompanied  with  use,  enjoyment,  or  culti- 
vation of  any  part  of  the  73.8  acres  by  ap- 
pellant after  she  acquired  the  title  In  1874. 
The  allegation  in  the  so-called  trial  amend- 
ment filed  by  appellees,  setting  up  their  claim 
for  rents,  that  appellant  had  been  in  exclu- 
sive possession  since  1895,  was  not  evidence 
of  that  fact  upon  the  Issue  of  limitation.  The 
allegations  of  the  answer  setting  up  the  de- 
fense of  limitation  was  denied  by  a  supple- 
mental petition,  and  the  statement  in  the 
trial  amendment  of  appellees  in  connection 
with  their  claim  for  rents  cannot  be  taken 
as  an  admission  of  exclusive  possession  on 
this  issue.  In  the  face  of  the  express  denial 
of  that  fact  In  the  supplemental  petition. 
Railway  Co.  v.  DeWalt,  96  Tex.  121,  70  S. 
W.  531,  97  Am.  St.  Rep.  877,  5  Tex.  Ct.  Rep. 
1006 ;  Duncan  v.  Magette,  25  Tex.  246. 

The  twenty-second  assignment  is  not  so 
presented  in  the  brief  that  it  can  properly  be 
considered.  It  presents  several  distinct  prop- 
ositions of  law,  and  cannot  be  considered  in 
itself  as  a  proposition.  It  does  not,  however, 
present  reversible  error. 

What  has  been  said  sufficiently  disposes  of 
the  twenty-third  assignment.  The  facts  did 
not  raise  the  Issue  of  presumption  of  a  deed. 

We  think  it  hardly  necessary,  in  view  of 
what  has  been  said,  to  discuss  the  twenty- 
fourth  and  twenty-flfth  assignments.  The 
charge  of  the  court  on  the  Issue  of  limitation 
of  ten  years  was  hardly  as  full,  clear,  and 
distinct  as  it  should  have  been,  in  view  of 
the  different  aspects  in  which  the  Issue  was 
presented. 

The  twenty-sixth,  twenty-seventh,  twenty- 
olghtb,  and  twenty-ninth  assignments  of  er- 
ror, complaining  of  the  action  of  the  court 
In  refusing  certain  charges,  cannot  be  con- 
sidered. There  is  no  statement  properly 
showing  that  the  evidence  authorized  the  giv- 
ing of  these  charges.  In  view  of  the  dis- 
ability of  certain  of  the  plaintiffs  set  up  in 
the  supplemental  petition,  If  the  evidence 
raised  the  issue  of  possession  during  the 
lifetime  of  their  ancestors,  or  before  the 
coverture  of  the  plaintiffs  pleading  cover- 
ture, the  Jury  should  have  been  instructed 
as  to  the  legal  effects  of  such  facta. 


The  charge  request^  and  refused  and 
made  the  basis  of  the  thirtieth  assignment 
assumes  that  Robert  Terry  was  dead,  but  the 
evidence  referred  to  in  the  statement  shows 
that  two  witnesses  testified  that  he  was  liv- 
ing, and  one  that  he  was  dead.  The  charge 
was  properly  refused.  Appellant' cannot  ob- 
ject, tmder  this  assignment,  that,  If  errone- 
ous, it  was  sufficient  to  call  the  court's  atten- 
tion to  the  point  and  require  a  correct  charge. 
Such  error  should  have  been  specifically  as- 
signed. El  Paso  El.  Co.  V.  Harry,  37  Tex. 
Civ.  App.  90,  83  S.  W.  735. 

It  was  error  to  permit  the  witness  Reeves 
to  testify,  as  set  out  In  the  thirty-second  as- 
signment. The  statement  was  too  general 
and  Indefinite  to  be  entitled  to  consideration. 

The  third,  thirteenth,  fifteenth,  sixteenth, 
twentieth,  twenty-first,  and  thirty-first  as- 
signments, with  their  various  propositions, 
are  overruled  without  discussion. 

It  may  be  difficult  in  this  case  to  show 
the  names  and  residences  of  all  of  the  heirs 
of  Polly  Webb  so  as  to  have  a  partition  of 
the  land.  In  case  this  cannot  be  done,  resort 
may  be  bad  to  the  statute  authorizing  serv- 
ice by  publication  upon  unknown  heirs.  All 
such  heirs  must  be  made  parties  in  some  way 
before  partition  can  be  had,  but  without 
this  plaintiffs  would  he  entitled  to  recover 
the  title  and  right  of  possession  to  such  part 
of  the  land  as  they  may  respectively  show 
themselves  entitled  to,  but  no  more. 

For  the  errors  Indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

On  Rehearing. 

As  will  appear  from  the  opinion  In  this 
case,  the  Judgment  of  the  trial  court  was  re- 
versed, and  the  cause  remanded,  for  errors 
in  proceeding  to  decree  a  partition  of  the 
property  without  having  all  of  the  parties 
in  interest  before  the  court 

On  motion  for  rehearing,  it  Is  urged  that 
the  Judgment  in  favor  of  some  of  the  parties 
before  the  court  for  their  respective  Inter- 
ests in  the  land  should  be  allowed  to  stand, 
and  the  Judgment  should  be  reformed  to  that 
extent  and  affirmed.  Upon  a  careful  con- 
sideration again  of  the  whole  case,  we  are 
of  the  opinion  that  this  should  be  done,  as 
none  of  the  errors  assigned  are  sufficient  tu 
require  a  reversal  of  the  Judgment  in  so  far 
as  it  establishes  the  title  of  some  of  plain- 
tiffs against  the  defendant  Mrs.  Hess  for 
their  respective  Interests.  The  verdict  of 
the  Jury,  which  In  this  regard  should  not  be 
disturbed,  was  against  Mrs.  Hess  on  her 
plea  of  limitation,  and  she  has  no  other  title. 

Polly  Webb's  estate  descended  to  and 
vested  in  equal  shares  in  her  nine  children. 
Minerva  Hughes,  Sarah  Rebecca  Butler, 
Ellsha  Webb,  Matilda  Clemens,  Mary  Brown, 
Emily  Terry,  Caroline  Risher,  John  Webb. 
and  Robert  Webb.  By  the  death  of  Mrs. 
Brown,  her  husband,  and  children  in  ISTiS 
or  1856,  there  were  left  only  eight  children 
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to  Inherit  the  Polly  Webb  tract.  The  evi- 
dence was  conflicting  as  to  whether  the  i)er- 
sous  80  named  as  plaintiffs  were  sole  heirs 
of  Sarah  Rebecca  Butler,  and  Mrs.  Emily 
Terry,  and  as  to  whether  Robert  Terry,  nam- 
ed as  her  sole  surviving  heir,  was  alive.  The 
evidence  establishes  beyond  dispute  that  A. 
T.  Hughes  and  J.  D.  Hughes  are  the  sole 
heirs  of  Minerva  Hughes ;  that  Mary  Brant- 
ley la  the  sole  heir  of  Matilda  Clemens ;  that 
Cora  Durbrldge,  Carrie  Rossiter,  and  Howard 
Risher  are  sole  heirs  of  Caroline  Rlsher'; 
that  William  Webb,  John  Webb,  Robert 
Webb,  Ora  West,  Ella  Taylor,  and  Minnie 
Woodward  are  sole  heirs  of  John  Webb ;  and 
that  R.  C.  Webb,  Rufus  Webb,  and  Hattle  Ev- 
erett are  sole  heirs  of  Robert  Webb.  We  are 
of  the  opinion  that  the  Judgment  should  be  re- 
formed so  as  to  adjudge  to  said  parties  the 
one-eighth  Interest,  respectively,  of  their  an- 
cestors, and,  as  so  reformed,  should  be  af- 
firmed. In  so  far  as  the  Judgment  disposes 
of  the  interests  of  those  claiming  to  be  heirs 
of  the  other  children  of  Polly  Webb  and  de- 
crees a  partition,  it  should  be  reversed,  and 
the  cause  remanded. 

Upon  the  death  of  Mrs.  Brown,  one-eighth 
of  her  one-ninth  interest  was  inherited  by 
Ellsha  Webb,  and,  when  he  conveyed  to  Sor- 
rell,  he,  bad  in  addition  to  his  one-ninth  in- 
terest, as  one  of  the  nine  children  of  Polly 
Webb,  this  one-eighth  as  one  of  the  heirs  of 
Mrs.  Brown,  making  his  entire  interest  one- 
olghth.  If  his  deed  to  Sorrell  conveyed  only 
his  one-ninth  Interest,  this  left  the  balance  of 
his  interest,  or  one-eighth  of  one-ninth,  to  de- 
scend to  his  heirs,  who  are  not  parties.  If 
his  deed  conveyed  his  entire  interest,  then 
Mrs.  Hess  owns  one-eighth,  instead  of  one- 
ninth.  At  all  events,  this  one-eighth  of  one- 
ninth  does  not  belong  to  the  other  plaintlfTs. 

Let  the  Judgment  be  reformed  and  aflSrmed 
In  part  and  reversed  and  remanded  in  part. 
Accordingly.  Costs  of  the  appeal  will  be  ad- 
judged against  appellees. 

Reformed  and  afllrmed  in  part.  Reversed 
and  remanded  in  part 


WESTEEN  UNION  TELHX3RAPH  CO.  v. 

MORAN.t 

<Court  of  ClvH   Appeals   of  Texas.     Oct   28, 

1908.    Rehearing  Denied  Nov.  25,  1908.) 

1.  Telegbaphs  and  Telephones  (|  74")  — 
1)EATH  Messages  —  Delat  —  Identitt  of 
Sender— Matebiality. 

Id  an  action  for  delay  in  delivering  a  death 
mcssflKe  to  a  wife  which  prevented  her  from  at- 
tendine  the  funeral,  she  alleged  decedent's  em- 
ployers agent  had  sent  the  mesSagre  in  the  em- 
ployer's name,  that  if  defendant  had  delivered  it 
without  delay  plaintiff  would  have  answered  It 
and  had  decedent's  remains  sent  home  for  burial, 
or  would  have  telegraphed  the  employer  to  delay 
the  burial  until  her  arrival.  Held  that,  in  the 
absenre  of  special  exceptions,  the  allegations  au- 
thorized submission  of  an  issue  whether,  if  plain- 
tiff had  sent  a  message,  the  "person  or  persons" 


having  charge  of  the  body  would  have  postponed 
the  burial. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  i  74.*] 

2.  Tkuboraphb  and  Telephones  (§  66*)  — 
Dbath  Messages — Evidence — Sufficienct. 

Evidence  held  to  show  that  if  a  death  mes- 
sage had  been  received  without  delay,  the  ad- 
dressee would  have  telegraphed  the  sender  to  de- 
lay burial. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  66. *J 

3.  Tkleorafhs  and  Tki,ephones  (|  66*)  — 
Death  Messaoes  —  Delay  in  Delivery  — 
Evidence. 

In  an  action  for  delay  In  delivering  a  death 
message,  thereby  preventing  addressee  from  de- 
laying, by  a  reply  telegram,  the  burial  until  her 
arrival,  she  could  show  that  the  message  was  sent 
in  the  name  of  the  person  whose  name  was  sign- 
ed to  the  message  by  his  employ^,  and  that  his 
employ^  were  authorized  to  and  did  receive  mes- 
sages directed  to  him. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  i  66.*] 

4.  Telegbaphs  and  Telephones  (§  38*)  — 
Death  Messages— Duty  of  Company. 

That  a  telegraph  company  accepted  and 
transmitted  a  death  message  implied  an  obliga- 
tion to  make  prompt  delivery. 

[E]d.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  I  33;    Dec  Dig.  i 

5.  Telegbaphs  and  Telephones  (f  38*)  — 
Death  Messages  —  Identity  of  Sendeb  — 
Matebiality. 

That  the  employer  whose  name  was  signed 
to  a  death  message  by  his  agent  was  In  another 
state  does  not  prevent  the  addressee  from  re- 
covering for  delay  in  its  delivery  on  the  theory 
that,  if  it  had  been  delivered  promptly,  by  send- 
ing a  reply  she  could  have  had  the  burial  post- 
poned, where  the  agent  who  sent  the  message 
would  have  received  any  messages  directed  to  the 
employer  and  would  probably  have  postponed  the 
burial. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  S  38.*] 

Appeal  from  District  Court,  Bexar  County ; 
J.  L.  Camp,  Judge. 

Action  by  C.  Moran  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  aptieals.  Af- 
firmed. 

Webb  &  Goeth,  for  appellant  C.  S.  Rob- 
inson, for  appellee. 

FLY,  J.  This  Is  a  suit  for  damages  In- 
stituted by  appellee,  alleged  to  have  accrued 
by  failure  to  deliver  within  a  reasonable 
time  a  certain  message  delivered  to  appel- 
lant, in  which  was  contained  information  as 
to  the  death  of  her  husband  in  Louisiana, 
and  requesting  instructions  as  to  the  dis- 
position of  the  body.  The  cause  was  tried 
by  Jury,  and  resulted  In  a  verdict  and  Judg- 
ment In  favor  of  appellee  for  $1,400. 

On  the  evening  of  September  7,  190C,  the 
following  telegram  was  delivered  to  appel- 
lant at  Grosse  Tete,  La.:  "Mrs.  C.  Moran. 
North  Olive  St,  San  Antonio,  Texas:  Mr. 
Moran  dead.  Advise  disposition  of  remains, 
details  by  letter.     W.  O.  Robertson.     10:35 


•For  other  c«m<  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  U07  to  date,  ft  Reporter  Indexes 
lii  S.W. — 40  t  Writ  of  error  denied  by  Supreme  Court 
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p.  m."  That  message  was  delivered  to  Mrs. 
Moran  between  11  and  12  o'clock  on  the 
morning  of  September  9,  1906.  The  body  of 
Mr.  Moran  was  buried  at  6  o'clock  p.  m.  on 
September  8,  1906.  The  deceased,  husband 
of  ai)pellee,  was  working  for  W.  O.  Robert- 
son at  the  time  of  Us  death,  near  Grosse 
Tete,  La.,  which  could  be  reached  by  railroad 
In  24  hours  from  San  Antonio.  The  message 
was  sent  by  Kendall,  who  was  working  for 
Robertson.  Appellee  Immediately  sent  a  tele- 
gram to  W.  O.  Robertson  on  September  9th, 
asking  as  to  what  disposition  had  been  made 
of  the  remains,  and  next  day  received  a  mes- 
sage that  they  had  been  buried  at  Rosedale, 
La.  A  reasonable  time  for  the  dellvei?  of 
the  message  to  appellee  would  liave  been  2 
hours,  and  it  was  delivered  in  about  40  hours. 
Robertson  was  not  in  Louisiana  at  the  time 
of  the  death  of  appellee's  husband,  and  kuew 
uothlng  about  the  message  which  was  sent 
in  bis  name  to  appellee.  Mrs.  Moran  would 
have  telegraphed  for  a  postponement  of  the 
funeral  had  she  received  the  message  prompt- 
ly, and  the  funeral  would  have  been  post- 
poned. 

The  following  allegations  appear  in  the 
petition : 

"And  plaintiff  farther  says  if  defendant 
bad  delivered  the  message  to  ber  at  any  time 
during  September  7th,  or  on  the  morning  of 
September  Sth,  she  would  have  at  once  an- 
swered the  same  by'  telegram  and  had  her 
husband's  remains  at  once  shipped  to  San 
Antonio,  plaintiff's  home,  and  the  same  could 
and  would  have  reached  San  Antonio  in  time 
for  plaintiff  to  have  viewed  and  looked  upon 
the  face  of  her  husband,  and  to  attend  and 
be  present  at  his  funeral,  and  the  children  of 
plaintiff  and  deceased  to  liave  viewed  and 
looked  upon  the  face  of  their  father  once 
more ;  or  that  plaintiff  would  have  promptly 
telegraphed  to  W.  O.  Robertson  to  hold  the 
body  of  her  husband,  that  she  would  come  to 
the  burial,  and  she  would  have  at  once  gone 
to  Grosse  Tete,  La.,  with  the  children,  and 
been  present  at  the  funeral  and  burial  of  her 
husband,  and  the  remains  would  have  been 
withheld  from  burial  until  she,  together  with 
the  children,  could  be  present  at  the  burial  of 
her  husband  in  Louisiana.  Or  plaintiff  would 
have  gone  to  Grosse  Tete,  La.,  and  directed 
the  disposition  of  her  husband's  remains,  or 
wired  advice  and  made  proper  arrangements 
for  his  burial.  But  not  receiving  any  answer 
from  plaintiff  to  the  aforesaid  telegram, 
plaintiffs  husband  was  burled  by  strangers 
at  Grosse  Tete,  La.,  at  about  6  o'clock  p.  m., 
September  8,  1906. 

"That  plaintiff  desired  to  see  her  husband's 
face  once  more  and  to  be  present  at  his 
funeral,  and  desired  that  the  children  should 
once  more  look  upon  the  face  of  their  father 
nud  be  present  at  the  funeral.  But  when 
plaintiff  received  said  message  It  was  Impos- 
sible for  her  to  have  gone  to  the  burial  of 
her  husband  or  have  his  remains  shipped  to 
San  Antonio;    the  said  message  having  been 


received  too  late.  Plaintiff  further  says  that 
bad  a  message  been  telegraphed  by  her  to 
W.  O.  Robertson  in  answer  to  the  one  sent 
to  her  under  his  name  and  received,  stating 
that  plaintiff  desired  the  remains  of  C.  Mor- 
an, her  husband,  shipped  to  San  Antonio,  that 
the  same  would  have  been  promptly  shipped 
as  directed  by  plaintiff,  and  she  would  have 
had  the  funeral  of  her  husband  take  place 
in  San  Antonio  from  her  home,  and  she.  to- 
gether with  the  children,  could  have  attended 
the  same,  and  they  would  have  done  so,  or 
the  body  of  her  husband  would  have  been 
kept  out  of  the  grave  till  she  arrived  in  Looi- 
Blana  and  was  present  at  the  burial." 

It  is  the  contention  of  appellant  that  It 
was  fundamental  error  for  the  court  to  in- 
struct the  jury  as  to  their  verdict  if  they 
found  "that  if  she  had  sent  such  message  tbe 
person  or  persons  having  charge  of  said  bod.T 
would  have  been  advised  of  the  contents  of 
said  message,  if  any,  and  would  have  post- 
poned said  burial."  What  appellant  deems 
to  be  a  fundamental  error  In'  the  charge  cop- 
ied does  not  clearly  appear,  but  we  oondnde 
from  the  statement  ttiat  "the  charge  with 
reference  to  all  other  persons,  except  W.  0. 
Robertson,  submits  an  independent,  material, 
and  indispensable  question  of  fact  not  found 
in  the  petition,"  that  it  is  the  ground  upon 
which  claim  of  fundamental  error  is  ba^d. 
The  claim  is  untenable.  The  allegations  at 
the  petition,  while  general.  Justify  the  charge. 

The  message  to  appellee  was  sent  by  one 
Kendall,  tbe  timekeeper  of  W.  O.  Robertson. 
in  the  name  of  the  latter,  who  was  at  tbe 
time  in  San  Antonio,  Tex.,  and  could  not  have 
received  any  reply  to  tbe  message  sent  to 
him  at  Grosse  Tete,  La.,  and  ttirough  the 
first  assignment  of  error  the  claim  is  made 
that  appellee  should  not  recover  t>ecause  sue 
could  not,  as  alleged,  have  sent  a  message 
to  Robertson  In  Liouisiana.  The  assignment 
is  without  merit.  If  the  message  sent  to  ap- 
pellee in  the  name  of  Robertson  had  been 
promptly  delivered,  and  if  a  message  sect 
to  him  in  reply  would  have  been  the  means 
of  keeping  the  remains  of  the  deceased  hus- 
band out  of  the  ground  until  appellee  could 
have  reached  them,  it  is  utterly  Immaterial 
whether  Robertson  sent  or  authorized  the 
sending  of  the  message  or  not,  or  whether 
he  would  ever  have  seen  a  message  In  reply 
or  not.  The  only  question  in  this  connection 
was  whether,  if  a  message  sent  In  the  name 
of  W.  O.  Robertson  had  been  promptly  de- 
livered, appellee  would  have  wired  a  reply 
which  would  have  had  tbe  result  of  causing 
tbe  body  of  her  husband  to  be  held  until  she 
could  have  seen  it.  It  would  not  matter  if 
W.  O.  Robertson  was  the  veriest  myth  that 
the  imagination  could  create,  still.  If  some 
one  under  that  name  was  sending  and  receiv- 
ing messages  bearing  on  the  death  and  burial 
of  Christopher  Moran,  the  allegations  of  the 
petition  were  answered  by  proof  of  sncb 
facts  When  appellee  did  telegraph  to  W.  0. 
Robertson,  a  prompt  answer  was  returned. 
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We  cannot  sustain  the  contention,  embodi- 
ed In  tbe  second  assignment  of  error,  that 
there  Is  no  evidence  that  the  plaintiff  would 
have  telegraphed  to  W.  O.  Robertson  to  hold 
the  body  of  her  husband  as  alleged  in  the  pe- 
tition. Mrs.  Moran  swore:  "I  would  have 
sent  them  a  telegram  that  I  was  coming  at 
ouce,  notified  them,  for  the  purpose  of  seeing 
his  remains,  to  be  at  his  funeral,"  and  "I 
would  have  wired  them  to  hold  the  remains ; 
that  I  wanted  to  be  present  at  the  funeral. 
I  would  have  gone  immediately.  I  had  the 
means  to  go,  and  I  would  have  gone."  It  Is 
clear  that  appellee  meant  by  "them"  the  i)er- 
son  who  had  sent  her  tbe  message,  and  the 
Jury  was  fully  Juatifled  in  so  finding. 

The  court  did  not  err  In  charging  the  Jury 
as  to  whether,  if  tbe  message  had  been 
promptly  delivered,  appellee  would  have 
promptly  notified  W.  O.  Robertson  by  tele- 
gram to  bold  tbe  body  of  her  husband  until 
she  could  reach  tbe  place  where  the  body  was 
held  and  be  present  at  the  funeral.  She  so 
alleged,  and  she  sustained  tbe  allegation  by 
proof,  which  was  not  militated  against  by 
tbe  fact  that  the  real  W.  O.  Robertson  was 
in  San  Antonio.  Tbe  man  using  his  name 
was  in  Louisiana,  and  be,  to  all  the  Intents 
and  purposes  of  this  case,  was  W.  O.  Robert- 
son. 

The  allegations  of  the  petition  were  suffi- 
cient, In  the  absence  of  special  exceptions, 
to  Justify  the  charge  complained  of  in  the 
fourth  assignment  of  error.  It  was  entire- 
ly proper,  under  the  allegations  and  evidence, 
for  the  court  to  submit  the  issue  as  to  wheth- 
er the  "person  or  persons  having  charge  of 
said  body  would  have  been  advised  of  the 
•.•ontents  of  said  message."  It  was  develop- 
ed by  the  evidence  that  other  persons  than 
Robertson  had  charge  of  the  body,  and  the 
issue  Was  as  to  whether  a  message  to  W.  O. 
RoliertBon  would  have  reached  the  person 
or  persons,  and  whether  he  or  they  would 
have  heeded  the  message.  The  petition  was 
full  and  explicit  enough  to  withstand  a  gen- 
eral demurrer  and  to  Justify  the  evidence  up- 
on which  the  charge  was  based.  The  author- 
ities cited  by  appellant  do  not  militate  against 
the  propriety  of  the  action  of  the  court  be- 
low. 

Appellee  alleged  that  one  W.  H.  Kendall 
had  sent  the  message  on  which  the  suit  is 
based,  and  had  signed  it  "W.  O.  RobertsMi," 
and  had  paid  the  toll,  and  that  appellant 
had  contracted  to  deliver  it  promptly  and 
had  not  done  so,  and  that  had  she  received 
that  message  promptly,  she  would  have  tele- 
graphed W.  O.  Robertson  and  the  remains 
would  have  been  held.  It  will  be  seen  that 
appellee  put  appellant  upon  notice  that  Rob- 
ortson  had  not  sent  the  message,  but  that  an- 
other in  bis  name  had  sent  it,  and  that  a 
message  to  Robertson  would  accomplish  what 
she  desired.  If  appellant  desired  a  more 
definite  allegation  as  to  who  would  have  re- 
ceived a  message  directed  to  W.  O.  Robert- 
son, it  should  have  invoiced  It  through  thi; 


medium  of  special 'exceptions.  It  is  useless 
to  argue  that  it  would  have  been  the  duty  of 
appellant  to  have  delivered  the  message  to 
W.  O.  Robertson  in  person  and  to  no  one 
else,  in  view  of  the  fact  that  when  tbe  message 
was  sent  to  Robertson  it  was  delivered  to 
some  one  else,  and,  when  the  service  mes- 
sage was  sent,  it  went  to  Kendall.  It  seems 
that  it  was  customary  to  deliver  messages 
directed  to  Robertson  to  bis  employes.  Ai>- 
pellant  was  fully  informed  by  the  petition  as 
to  what  evidence  it  would  have  to  meet.  Ap- 
pellant seeks  by  assignments  In  this  court  to 
reach  supposed  defects  in  the  petition  which 
could  only  be  reached,  in  the  usual  and  or- 
derly course  of  practice,  through  special  de- 
murrers. There  is  nothing  in  the  petition 
that  would  lead  to  the  conclusion  that  the 
holding  of  the  body  would  depend  upon  W.  O 
Rol>ertson ;  but,  on  the  other  band,  it  clear 
ly  appeared  that  be  did  not  send  the  message, 
and  would  not  receive  it  in  any  other  way 
than  through  the  person  sending  the  mes- 
sage. There  is  no  allegation  that  W.  O. 
Robertson  would  have  held  the  remains,  as 
is  contended  by  appellant. 

The  objection  to  the  testimony  of  H.  C. 
Lewis  is  based  on  the  predicate  that  the  pe- 
tition alleged  that  W.  O.  Robertson  would 
in  answer  to  the  message  have  delayed  the 
funeral,  and,  there  being  no  such  allegation 
in  the  petition,  there  is  a  necessary  collapse 
of  the  objection.  It  was  not  definitely  al- 
leged that  any  certain  person  would  have 
held  the  body,  but  the  allegation  was  broad 
and  general,  and  sufficient  to  Justify  proof 
that  Lewis  would  have  held  tbe  body. 

It  was  proper  to  prove  that  the  mp!>sage 
was  sent  by  Kendall,  and  that  tbe  employes 
In  Rotiertson's  camp  were  authorized  to,  and 
did,  receive  messages  directed  to  him.  Ap- 
pellant is  in  no  position  to  claim  any  sur- 
prise on  these  points,  when  it  is  shown  that, 
in  connection  with  the  very  message  on  which 
this  claim  for  damages  is  based,  it  delivered 
two  messages,  addressed  to  Robertson,  to  bis 
employes.  It  shows  that  it  was  following  an 
established  custom,  and,  if  not,  that  it  would 
have  delivered  any  reply  to  the  message  from 
appellee  to  any  employ^  of  Rol>ert8on  who 
applied  for  It,  and  Lewis  did  apply  for  the 
reply. 

The  circumstances  tend  to  show  that  Ken- 
dall sent  the  message,  and  it  appears  from 
the  telegram  Itself  and  from  the  fact  of 
its  delivery  that  appellant  had  accepted  it 
and  was  cognizant  of  its  importance.  Tbe 
facts  were  sufficient  to  show  a  contract  to  de- 
liver with  promptness.  The  very  fact  that 
the  message  was  accepted  and  transmitted 
by  appellant  carried  with  it  an  obligation  of 
prompt  delivery. 

Tbe  Issue  was  not  raised  by  allegation  or 
proof  as  to  appellee's  ability  to  reach  Grosse 
Tete  in  time  for  the  funeral,  but  the  issue 
was,  would  appellee  have  been  able  to  have 
postponed  the  funeral  until  she  could  have 
gotten  there,  if  tbe  message  had  been  prompt- 
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ly  delivered?  The  evidence  tended  to  show 
that  she  could  have  postponed  the  Inter- 
ment until  she  reached  Grosse  Tete.  The 
whole  of  appellant's  argument  is  based  on 
the  fallacious  premise  that  appellee's  case  Is 
destroyed  by  proof  that  Robertson  was  not 
in  Louisiana  and  could  not  have  received  any 
messages.  As  the  case  was  developed,  it  did 
not  matter  where  he  was,  nor  that  he  would 
not  have  received  any  message  sent  to  him 
in  Louisiana.  The  man  who  sent  the  mes- 
sage was  there,  and  would  have  received  any 
messages  directed  to  Robertson,  and  would 
probably  have  postponed  the  buriaL 
The  Judgment  is  affirmed. 


TEXAS  &  N.  O.  R.  CO.  t.  JACKSON.t 

(Court  of  Civil  Appeals  of  Tfexas.    Oct  21, 1908. 

Rehearing  Denied  Nov.  25,  1908.) 

1.  Master  and  Sibvant  (|  217*)— Assotcp- 
TiON  OF  Risks. 

A  railroad  employ^  assumes  the  risks  ordi- 
narily incident  to  the  service  he  engages  to  per- 
form, and  such  others,  including  negligence  of 
the  company's  servants  chargeable  to  it,  as  he 
knows  of  or  must  necessarily  have  known  of 
in  the  ordinary  discbarge  of  bis  duties. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §S  574r-600;  Dec.  Dig.  § 
217.*] 

2.  Masteb  and  Sebvant  (J  217*)  —  Injubies 
TO  Sebvant— Actions— EviDEKC&^AssxTMED 
Risk. 

In  a  personal  injury  action  by  a  servant 
against  the  master,  where  it  was  not  shown  that 
the  servant  knew  or  should  have  known  that 
the  appliance  which  caused  the  injury  was  de- 
fective, there  was  no  evidence  to  sustain  the 
defense  of  assumed  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  574-600;  Dec.  Dig.  { 
217.*] 

3.  Masteb  and  Sebvant  ({  243*)  —  Injubies 
TO  Servant— Failube  to  Obey  Rules. 

The  violation  of  a  railroad  company's  rule 
forbidding  a  servant  from  going  between  mov- 
ing cars  to  couple  them,  etc.,  would  not  of  itself 
preclude  the  servant's  recovery  for  resultant 
Injuries. 

[Ed.  Note.— For  other  cases,  see  Master' and 
Servant,  Cent  Dig.  |  767 ;  Dec.  Dig.  §  243.*] 

4.  Appeal  and  Ebbob  (J  882*)— Estoppel  to 
Allege  Erbob — Refusal  of  Requests  fob 
Instructions. 

Where  a  party  has  procured  the  giving  of  a 
special  charge,  it  cannot  complain  of  the  court's 
refusal  to  give  others  on  the  same  subject  in 
conflict  therewith. 

[Bid.  Note.— For  other  cases,  se«  Appeal  and 
Error,  Cent  Dig.  {  3602;   Dec.  Dig.  J  882.*] 

5.  TpiAL  (8  260*)- Refusal  of  RsQUESTa— 
Requests  Covebed  by  Coubt'b  Chaboe. 

It  is  not  error  to  refuse  a  special  charge, 
covered  by  the  court's  general  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  0&1-659;   Dec.  Dig.  i  260.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty ;  C.  E.  Ashe,  Judge. 

Personal  Injury  action  by  Everett  C.  Jack- 
son against  the  Texas  &  New  Orleans  Rail- 


road Company.    Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

This  is  a  personal  Injury  salt,  which  re- 
sulted In  a  verdict  and  Judgment  for  the 
plaintiff  for  $6,000,  and  the  defendant  has 
appealed.  The  case  was  submitted  to  the 
Jury  upon  the  following  instructions  given 
by  the  trial  judge. 

"(1)  Negligence,  as  a  law  term,  means  the 
want  of  ordinary  care;  that  is.  the  want 
of  such  care  as  an  ordinarily  prudent  person 
would  have  exercised  under  the  same  or  sim- 
ilar circumstances. 

"(2)  Contributory  negligence,  as  a  law 
phrase,  means  such  act  or  omission  on  the 
part  of  a  plaintiff  as  an  ordinarily  prudent 
person  would  not  do  or  suffer  to  be  done  un- 
der the  same  or  similar  circumstances,  which, 
concurring  with  the  negligent  act  or  omission 
of  a  defendant,  becomes  a  proximate  cause 
of  an  Injury. 

"(3)  By  proximate  cause  Is  meant  an  ef- 
ficient cause  without  which  the  Injury  would 
not  have  happened,  and  from  which  danger 
of  Injury  might  reasonably  have  been  an- 
ticipated as  a  natural  and  probable  conse- 
quence. 

"(4)  A  railroad  corporation  operating  a 
railroad,  the  line  of  which  Is  situated  hi 
whole  or  In  part  In  this  state.  Is  made  liable 
by  a  statute  for  all  damages  sustained  by  an 
employd  thereof  while  engaged  In  the  wort 
of  operating  the  cars  or  trains  of  such  cor- 
poration by  reason  of  the  negligence  of  any 
other  servant  or  employ^  of  such  corpora- 
tion ;  and  the  fact  that  such  servants  or  em- 
ployes were  fellow  servants  with  each  other 
would  not  Impair  or  destroy  such  liability. 

"(6)  An  employer,  such  as  a  railroad  com- 
pany. Is  not  required  to  furnish  absolutely 
safe  appliances,  but  owes  to  an  employ^  the 
duty  of  exercising  ordinary  care  to  mahi- 
tain  the  appliances  with  which  be  is  called 
upon  to  work  In  a  reasonably  safe  condition 
for  the  use  of  which  they  are  designated; 
and  negligence  of  any  employd  or  servant 
charged  with  the  performance  of  that  duty, 
no  matter  what  his  rank  or  grade,  la  deemed 
In  law  the  negligence  of  the  employer. 

"(6)  An  employe  of  a  railroad  company  is 
held  In  law  to  assume  such  risks  as  are  or- 
dinarily Incident  to  the  service  be  engages 
to  perform,  and  such  others  as  he  knows  of 
or  must  necessarily  have  known  of  In  the 
ordinary  discharge  of  the  duties  of  his  serv- 
ice; but  risks  arising  from  negligence  of 
the  company's  servants  or  employes  that  Is 
chargeable  to  It  are  not  assmned  by  an  em- 
ploye, unless  be  knows  of  them  or  must 
necessarily  have  known  of  them  In  the  or- 
dinary discharge  of  the  duties  of  bis  serv- 
ice, and  until  then  he  has  a  right  to  assume 
that  risks  arising  from  such  negligence  do 
not  exist 

"(7)  An  employe,  In  law,  Is  bound  to  exe^ 
else  ordinary  care  for  his  own  safety  in  the 
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discliarge  of  the  duties  of  Ws  service,  and  If 
by  uegligenee  on  his  own  part  he  contributes 
to  the  Injury  of  which  he  complains,  he  can- 
not recover  therefor. 

"(8)  If  you  believe  from  the  evidence  (a) 
that  plalntur,  on  the  occasion  In  question, 
was  In  the  employment  of  defendant  as 
switchman,  and  as  such  engaged  In  the  work 
of  operating  Its  trains  or  cars  at  Echo,  and 
that,  while  so  employed  and  engaged,  he  un- 
dertook to  adjust  the  drawbars  between  two 
cars,  and  that  he  was,  in  so  undertaking,  act- 
ing In  the  ordinary  discharge  of  the  duties 
of  his  service,  and  (b)  that,  while  so  engaged 
and  undertaking,  he  was  Injured  by  the 
bounding  back  of  one  of  the  cars,  substan- 
tially as  alleged,  and  that  such  bounding 
back  was  on  account  of  the  car  striking 
another  In  which  the  knuckle  of  Its  coupling 
appliance  was  closed,  and  (c)  that  defendant 
had  failed  to  exercise  ordinary  care  to  main- 
tain the  coupling  appliance  of  which  said 
knuckle  was  a  part  In  a  reasonably  safe  con- 
dition, and  that  on  account  thereof  such 
coupling  appliance  was  in  a  condition  that 
kept  the  knuckle  from  being  open,  or  (d) 
that  said  knuckle  was  not  In  such  condition, 
but  that  some  employe  or  servant  of  de- 
fendant. In  the  course  of  his  service  for  It, 
left  the  knuckle  closed.  Instead  of  open,  and 
that  he,  in  so  doing,  failed  to  exercise  ordi- 
nary care,  as  before  defined,  and  (e)  that  In 
either  event  such  want  of  ordinary  care  was 
a  proximate  cause,  as  above  explained,  of 
plaintifrs  alleged  injuries— then  let  the  ver- 
dict be  for  plaintiff,  unless  you  find  for  de- 
fendant on  the  issue  of  contributory  negli- 
gence or  on  the  issue  of  assumed  risk  as 
submitted  by  the  court. 

"(9)  The  burden  Is  upon  the  plaintiff  to 
prove  by  a  preponderance  of  the  evidence, 
to  be  considered  In  Its  entirety,  no  matter 
by  which  side  adduced,  the  facts  necessary 
to  make  out  a  case  for  his  recovery,  as  sub- 
mitted by  the  court  In  the  next  preceding 
paragraph,  and  unless  such  facts  are  so  es- 
tablished, the  plaintiff  cannot  recover. 

"(10)  Therefore,  If  you  do  not  believe  from 
the  evidence  that  the  car  In  question  bound- 
ed back  and  Injured  plaintiff  substantially 
In  the  manner  alleged,  or  If  you  do  not  be- 
lieve that  the  bounding  back  of  the  car.  If 
It  did  so.  was  on  account  of  the  knuckle  of 
the  car  It  Is  alleged  to  have  struck  being 
closed  instead  of  open,  or  if  you  do  not  be- 
lieve that  such  knuckle  being  closed.  If  It 
was,  was  due  to  negligence  of  the  defendant 
or  of  one  of  Its  servants  or  employes  in  that 
behalf,  as  before  explained,  or  should  Ijelleve 
that  the  company  had  used  ordinary  care 
to  see  that  same  was  In  a  reasonably  safe 
condition,  or  If  you  do  not  believe  that  such 
negligence,  If  shown,  was  a  proximate  cause 
of  plaintiff's  alleged  Injuries — that  Is,  an  ef- 
ficient cause  without  which  they  would  not 
have  happened,  and  from  which  danger  of 
Injury  might  reasonably  have  been  anticipat- 


ed as  a  natural  and  probable  consequence — 
then  let  the  verdict  be  for  the  defendant. 

"(11)  Although  you  may  find  that  defend- 
ant was  negligent  In  the  particular  submit- 
ted, and  that  such  negligence  was  a  prox- 
imate cause  of  plaintiffs  alleged  injuries, 
yet  If  you  believe  from  the  evidence  that 
plaintiff  on  the  occasion  In  question,  In 
shoving  or  attempting  to  shove  the  draw- 
head  or  drawbar  to  the  car  attached  to  the 
engine,  If  he  did  so,  he  placed  bis  hand  In  a 
dangerous  position,  and  that  in  either  or 
both  particulars  such  conduct,  on  account  of 
its  being  contrary  to  the  rule  of  defendant 
In  evidence,  if  It  was,  or  Independent  of 
such  rule,  was  a  failure  on  his  part  to  ex- 
ercise such  care  for  his  own  safety  as  an  or- 
dinarily prudent  person  would  have  exercised 
under  the  same  or  similar  circumstances, 
then  let  the  verdict  be  for  defendant  on  ac- 
count of  plaintlfTs  contributory   negligence'. 

"(12)  If  yon  believe  from  the  evidence  that 
plaintlfTs  alleged  Injury  was  the  result  of 
a  risk  ordinarily  incident  to  the  service  In 
which  he  was  engaged  as  an  employe  of  de- 
fendant, or  that  It  resulted  to  him  from  a 
risk  that  was  known  to  him  or  must  neces- 
sarily have  been  known  to  him  In  the  ordi- 
nary discharge  of  the  duties  of  his  service, 
then  let  the  verdict  be  for  the  defendant  on 
account  of  plaintiffs  having  assumed  the 
risk. 

"(13)  In  determining  the  Issue  submitted  in 
the  next  preceding  paragraph,  you  are  in- 
structed that  if  plaintiffs  alleged  Injury 
was  the  result  of  defendant's  negligence,  or 
that  of  one  of  its  servants  or  employes, 
chargeable  to  it  as  submitted  by  the  court, 
then  If  plaintiff  had  no  knowledge  of  the 
danger  or  risk  thence  to  him  arising  until 
he  was  injured,  and  if  he  would  not  necessa- 
rily have  known  thereof  in  the  ordinary  dis- 
charge of  the  duties  of  his  service  until  in- 
jured, the  defense  of  assumed  risk  Is  not 
sustained. 

"(14)  The  only  alleged  ground  of  negligence 
upon  which  plaintiff  relies  is  that  the  knuc- 
kle on  the  east  end  of  the  stationary  car  in 
question  was  closed  Instead  of  being  open, 
and  to  that  ground  alone  must  your  inquiry 
be  confined. 

"(15)  If  your  verdict  is  In  favor  of  the 
plaintiff,  then  assess  his  damages  at  such 
sum  as  you  believe  from  the  evidence  will 
fairly  and  adequately  compensate  htm  for 
the  alleged  Injuries  which  you  may  find  he 
sustained,  taking  into  consideration  as  ele- 
ments of  damage,  so  far  as  shown  by  the  evi- 
dence to  result,  naturally  and  probably,  from 
such  Injuries,  the  following:  First,  mental 
anguish  and  physical  suffering  to  him  there- 
from, If  any,  including  such,  if  any,  as  you 
may  believe  from  the  evidence  will  in  rea- 
sonable probability  ensue  to  him  therefrom 
in  the  future;  second,  the  reasonable  value 
of  his  lost  time  therefrom,  if  any,  until  now ; 
and,  third,  the  reasonable  value,  if  paid  now. 
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of  his  diminished  earning  power  from  such 
Injuries  In  the  future.  If  any. 

"(16)  You  will,  on  the  issues  submitted, 
consider  the  court's  Instructions  to  you  In 
their  entirety,  and  not  In  isolated  or  detach- 
ed parts  alone,  and  be  bound  by  the  law  as 
given  you  herein;  but  you  are  the  exclusive 
Judges  of  the  weight  of  the  evidence  and 
credibility  of  the  witnesses,  and  by  your 
conclusions  thereon,  under  the  law  as  given 
you  In  charge  by  the  court,  let  the  verdict 
be  determined." 

Special  charges  given  at  request  of  de- 
fendant : 

"(1)  You  are  instructed  that  If  you  believe 
from  the  evidence  that  the  plaintiff,  E.  C. 
Jackson,  while  engaged  In  coupling  and  un- 
coupling the  dlfterent  cars  In  the  yards  at 
Echo  on  the  evening  of  the  accident  com- 
plained of,  at  and  prior  to  the  time  of  said 
accident  knew,  or  by  the  exercise  of  ordinary 
care  In  the  discbarge  of  his  duties  would 
have  known,  of  the  defective  condition  of  the 
coupling  apparatus  on  the  east  end  of  the 
stationary  car  against  which  the  car  he  was 
attempting  to  couple  bumped  (if  you  believe 
such  apparatus  was  defective),  and  that 
plaintiff  knew,  or  by  the  exercise  of  ordinary 
care  would  have  known,  of  the  location  of 
said  car,  and  that  an  ordinarily  prudent  per- 
son under  the  same  or  similar  circumstances 
would  not  have  attempted  to  make  the  coup- 
ling of  the  cars  In  the  manner  plaintiff  did, 
and  that  such  want  of  ordinary  care  on  his 
part  was  the  direct  and  proximate  cause 
of  bis  Injuries,  then  he  is  not  entitled  to  re- 
cover In  this  case,  and  If  you  so  find  you 
will  return  a  verdict  for  defendant." 

"(0)  You  are  charged  that  If  you  be- 
lieve from  the  evidence  in  this  case  that  the 
plaintiff.  In  going  between  the  cars  in  the 
manner  and  under  the  circumstances  dis- 
closed by  the  evidence,  violated  one  of  the 
rules  of  the  company  in  that  regard,  but 
that  such  rule  was  habitually  violated  by  the 
employ^  of  such  company;  but  that,  not- 
withstanding such  habitual  violation  of  said 
rule,  such  act  on  the  part  of  plaintiff  was 
one  which  a  person  of  ordinary  prudence 
would  not  have  performed  under  the  same 
or  similar  circumstances,  and  was  a  want 
of  ordinary  care  on  bis  part,  and  that  such 
want  of  ordinary  care  was  the  direct  and 
proximate  cause  of  his  Injuries  then  he 
would  not  be  entitled  to  recover  In  this  case, 
and,  if  you  so  find,  you  will  return  a  ver- 
dict for  defendant." 

"(8)  You  are  Instructed  that  If  you  be- 
lieve from  the  evidence  that  the  knuckle  on 
the  drawbead  on  the  east  end  of  the  car, 
against  which  the  car  which  plaintiff  was  at- 
tempting to  couple  struck  and  rebounded, 
was  closed,  and  If  you  further  believe  from 
the  evidence  that  if  said  knuckle  had  been 
open  there  is  a  probability  that  said  cars 
would  not  have  coupled,  and  that  said  car 
which  struck  the  stationary  car  would  have 
rebounded  so  as  to  have  caught  plaintiff's 


band,  and  that  plaintiff  In  the  ordinary  dis- 
charge of  his  duties  as  a  switchman  knew,  or 
by  the  exercise  of  ordinary  care  would  bare 
known,  that  such  rebound  might  occur 
whether  said  knuckle  was  open  or  closed, 
and  that  plaintiff's  attempt  to  couple  said 
cars  under  such  circumstances  was  a  lack 
of  ordinary  care  on  his  part,  and  tliat  such 
want  of  ordinary  care  contributed  to  his  in- 
juries, then  you  will  find  for  defendant,  al- 
though you  may  believe  that  the  company 
was  guilty  of  negligence  in  leaving  the 
knuckle  on  the  stationary  car  closed." 

Baker,  Botts,  Parker  &  Oarwood  and  Lane. 
Jackson,  Kdley  &  Woltera,  for  appellani. 
Ewlng  &  Ring,  for  appellee. 

KEY,  J.  (after  stating  the  facts  as  above). 
Appellant's  first  assignment  of  error  challen- 
ges the  correctness  of  the  sixth  paragraph  of 
the  court's  charge,  and  the  proposition  assert- 
ed thereunder  is  that  an  employ^  assumes  such 
risks  as  arise  from  the  negligence  of  his  mas- 
ter as  he  has  knowledge  of,  or  might  know  and 
avoid  by  the  exercise  of  ordinary  care.  The 
proposition  asserted  is  too  broad,  and  the 
charge  of  the  court  stated  the  law  correctly. 
Ry.  CJo.  v.  Hannlg,  91  Tex.  347,  43  S.  W.  '<(«■. 
Ry.  Co.  V.  Davld8on,.107  S.  W.  949,  20  Tex.  CX 
negp.  648:  Ry.  Cio.  v.  Vizard  (Tex.  Civ.  App.)  88 
S.  W.  461 ;  Ry.  Co.  v.  Stoy  (Tex.  Civ.  App.) 
99  S.  W.  135 ;  Ry.  v.  Englehom,  24  Tex.  Ov. 
App.  324,  62  S.  W.  561 ;  Ry.  v.  McCIane.  24 
Tex.  Civ.  App.  321,  62  S.  W.  566.  B^irther- 
more.  It  was  not  shown  that  the  plaintiff 
knew  or  should  have  known  that  the  appli- 
ance which  caused  his  injury  wap  not  In 
proper  condition.  This  being  the  case,  it 
may  be  doubted  if  the  question  of  assumed 
risk  should  have  been  submitted  to  the  Jury. 
At  any  rate,  there  was  no  evidence  which 
would  sustain  that  defense. 

Under  the  eighth  assignment  the  appellant 
criticises  the  court's  charge  upon  the  con- 
tention that  it  submitted  an  Issue  not  raised 
by  the  testimony  and  too  remote  to  be  con- 
sidered in  deciding  the  case.  Wo  overrule 
that  assignment,  and  hold  that  all  the  Issues 
presented  in  the  paragraph  of  the  charge  re- 
ferred to  were  presented  by  the  testimony 
and  proper  to  be  considered  by  the  Jury. 

The  third  assignment  is  addressed  to  the 
action  of  the  court  In  refusing  a  special  in- 
struction requested  by  appellant,  stating  to 
the  Jury  that  there  was  no  evidence  to  sus- 
tain the  second  count  in  the  plalntltTs  peti- 
tion, and  therefore  to  find  for  the  defend- 
ant upon  that  issue.  In  view  of  instructions 
given  in  the  charge  of  the  court,  and  es- 
pecially the  fourteenth  paragraph  thereof,  it 
must  be  held  that  no  error  was  committed  in 
refusing  the  requested  Instruction.  We  must 
assume  that  the  Jury  was  composed  of  men 
of  average  Intelligence  and  fairness,  and.  in 
view  of  the  court's  charge,  there  can  be  no 
reason  to  supi>ose  that  the  Jury  was  misled 
and  decided  the  case  upon  any  ground  of 
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negligence  charged  against  the  defendant,  ex- 
cept the  one  specifically  submitted  in  the 
court's  charge,  and  to  which  the  charge  In 
express  terms  limited  the  jury's  considera- 
tion. The  plaintiff  admitted  that  before  the 
accident  in  question  be  was  served  with  a 
copy  of  the  rule  issued  by  the  defendant, 
which  among  other  things,  warned  employes 
not  to  attempt  to  go  between  cars  while  In 
motion  to  couple  them,  to  open,  close,  or  ar- 
range the  knuckles  or  coupling,  and  that 
persons  guilty  of  the  violation  of  that  rule 
would  be  discharged  and  not  reinstated. 
There  was  some  testimony  tending  to  show 
that  at  the  time  the  plaintiff  was  injured  he 
was  between  two  cars,  one  of  which  was  In 
motion.  There  was  testimony  to  the  effect 
that  the  rule  In  question  was,  with  the 
knowledge  of  the  defendant,  habitually  disre- 
garded, and  that  the  plaintiff,  in  going  where 
be  did  and  doing  as  be  did  on  the  occasion 
in  question,  did  that  which  was  usual  and 
customary  on  the  defendant's  road.  Appel- 
lant requested  three  special  Instructions  in 
regard  to  the  rule  in  question,  one  of  which 
the  court  gave  and  the  other  two  were  not 
given.  The  two  that  were  refused  were  to 
the  effect  that  a  violation  of  the  rule  refer- 
red to  by  the  plaintiff  would  constitute  a  de- 
fense, while  the  one  that  was  given  did  not 
have  that  effect,  unless  such  violation  was 
such  an  act  as  a  person  of  ordinary  prudence 
would  not  have  committed  under  the  same 
or  similar  circumstances,  and  was  a  want  of 
ordinary  care  on  the  plaintiffs  part 

The  fourth  and  sixth  assignments  of  error 
complain  of  the  action  of  the  court  in  not 
giving  the  two  special  charges  that  were  re- 
fu.sed.  For  three  reasons,  those  assignments 
will  be  overruled :  In  the  first  place,  the  re- 
fused instructions  did  not  state  the  law  cor- 
rectly (Ry.  Co.  V.  Adams,  94  Tex.  100,  58 
S.  W.  831;  Ry.  CJo.  v.  Connell,  27  Tex.  Civ. 
App.  538,  66  S.  W.  246;  Ry.  Co.  v.  StUl 
[Tex.  Civ.  App.]  100  S.  W.  17^ ;  In  the  next 
place,  they  would  have  conflicted  with  the 
special  charge  given  at  the  Instance  of  the 
defendant  upon  that  subject;  and,  third,  ap- 
pellant having  asked  more  than  one  charge 
upon  the  same  subject,  and  the  court  having 
given  one.  It  cannot  be  heard  to  complain  of 
the  refusal  of  the  others  (Cane  Belt  Ry.  v. 
Crosson,  39  Tex.  Civ.  App.  369,  87  S.  W. 
867). 

The  fifth  assignment  complains  because 
the  court  refused  the  following  requested  in- 
struction: "You  are  further  charged  that  a 
railroad  company  is  required  to  use  ordinary 
care  to  provide  its  employes  with  safe  ap- 
pliances with  which  to  perform  their  work, 
but  it  is  not  required  to  furnish  appliances 
absolutely  safe.  Reasonable  or  ordinary  care 
Is  all  that  is  required.  If,  therefore,  you 
find  from  the  evidence  that  the  defendant 
company  and  its  servants  had  In  this  case 
used  ordinary  care  to  see  and  know  that  the 


drawhead  in  question  was  in  a  reasonably 
safe  condition,  then  you  must  find  for  the 
defendant."  This  instruction  would  have 
added  nothing  not  covered  by  the  court's 
charge,  and  for  that  reason.  If  for  no  other, 
its  refusal  constituted  no  error. 

The  seventh  and  last  assignment  assails 
the  verdict  of  the  Jury  on  five  separate 
grounds.  We  overrule  that  assignment,  and 
hold  that  in  the  particulars  referred  to,  and 
in  all  other  material  respects,  the  verdict  of 
the  jury  is  sustained  by  testimony. 

In  concluding  this  opinion,  we  desire  to 
express  our  approval  of  the  trial  court's 
charge  to  the  jury.  It  states  the.  rules  of 
law  and  submits  the  Issues  to  the  jury  with 
a  degree  of  terseness,  perspicuity,  and  ac- 
curacy which  we  have  seldom,  if  ever,  seen 
excelled  in  such  a  document. 

No  error  has  been  shown,  and  the  judg- 
ment is  aflSrmed. 


FORDTRAN  v.  STOWBRS.t 

(Court   of   Civil    Appeals   of  Texas.      Nov.   4, 
1908.    Rehearing  Denied  Nov.  25,  1008.) 

1.  Bbokebs  a  40*)— Sale  or  Real  Pbopebtt 
—  riobt  to  compensatioh  —  voltjntaby 
Services. 

A  broker  cannot  recover  for  services  in  the 

sale  of  real  property  rendered  voluntarily  and 

withont  authority  or  promise  from  the  owner. 

[EM.  Note. — For  other  cases,  see  Brokers,  Cent 

Dig.  §  38 ;   Dec.  Dig.  {  40.«] 

2.  CONTBACTB   (I  15*)   —   REqXnSITES  AND  VA- 

Linrrr— Natdbe  and  EssentiaIiS — Mutuai.- 

rrT— OlTEB   AND  ASSENT. 

One  of  the  essential  elements  of  a  con- 
tract, either  express  or  Implied,  is  an  agreement 
or  meeting  of  the  minds  of  the  parties  by  an  of- 
fer on  the  one  hand  and  an  acceptance  on  the 
other. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  61 ;  Dec.  Dig.  i  15.*] 

8.  CONTBAOTS  (S  3*)— "BXPBESS  CONTBACTS"— 
"IMPLIED  CONTBACTB." 

The  terms  "express  contracts"  and  "con- 
tracts implied  in  fact"  are  used  to  indicate,  not 
a  distinction  in  the  principles  of  contract,  but 
a  difference  in  the  character  of  the  evidence  by 
which  the  contract  Is  proved,  and  the  same  ele- 
ments are  essential  in  each  case. 

[E!d.  Note. — ^For  other  cases,  see  Contracts, 
Cent  Dig.  8  3:    Dec.  Dig.  §  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  2606;    vol.  4,  pp.  8428-3431.1 

4.  Bbokebs  (f  85*)— Sau;  or  Real  Pbopebtt 
—Actions  foe  Commissions— Evidence. 

In  an  action  by  a  broker  for  commissions 
for  the  sale  of  defendant's  land,  evidence  of  a 
conversation  between  plaintiff  and  the  prospec- 
tive purchaser  regarding  the  sale,  defendant  not 
being  present  was  admissible  only  to  show  what 
efforts,  if  any,  plaintiff  made  to  sell  the  land. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  8  85.*] 

5.  Tbial  (§  256*>—lNSTBUCTi0NS— Requests- 
Necessity— LiMiTiNo  Effect  or  Evidence. 

Where  testimony  is  evidence  only  on  one  is- 
sue, and  it  is  apprehended  that  it  may  be  con- 
sidered by  the  jury  in  determining  other  ques- 
tions, the  party  desiring  to  limit  the  jury  in  its 


•For  other  cases  see  same  topic  and  sectloa  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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consideration  to  Buch  issae  sliould  ask  a  special 
charge  to  that  end. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  632;   Dec.  Dig.  {  256.*] 

6.  Brokebs  (f  88*)— Sale  of  Real  Pbopebtt 
— Commissions— Actions— INSTBUOTIONS. 

VYhere,  in  an  action  by  a  broker  for  com- 
missions for  the  sale  of  land,  the  petition  de- 
clared on  a  verbal  contract  made  on  a  certain 
day,  and  specifically  set  forth  the  terms  of  the 
agreement  and  its  performance  by  plaintiff,  an 
instruction  that,  unless  the  jury  believed  that 
defendant  expressly  employed  plaintiff  on  the 
day  named  as  his  agent  to  sell  the  land,  they 
should  find  for  defendant  was  proper. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  S  88.«] 

7.  CONTBAOTB  (|   346*)— AOTIONB— Fleadino — 

Issues,  Pboof  and  Variance. 

One  cannot  declare  on  an  express  contract 
and  recover  on  an  implied  agreement. 

[E!d.   Note. — For  other  cases,    see  Contracts, 
Cent.  Dig.  {  1748;  Dec.  Dig.  {  346.*] 

8.  Bbokebs  (J  40*)— AuTHOBiTT—FoBM— Evi- 
dence. 

A  broker  has  authority  to  act  for  bis  prin- 
cipal only  by  virtue  of  an  appointment  express 
or  implied,  uiough  no  particular  fonn  is  neces- 
sary for  such  appointment,  and  ordinarily  all 
that  is  necessary  is  to  show  that  the  broker  act- 
ed with  the  consent  of  his  principal,  whether 
given  by  a  written  instrument,  orally,  or  by  im- 
plication from  the  conduct  of  the  parties. 

[Ed.    Note. — For    other    cases,    see    Brokers, 
Cent  Dig.  Si  38-40;   Dec  Dig.  {  40.*] 

0.  Tbiai,   (S   261*)— InsTBucTioNS— Confobii- 

ITT  TO  Pleadings. 

Instructions,  based  on  a  theory  not  deduci- 
ble  from  the  petition,  are  properly  refused. 

[E!d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  587-595 ;    Dec.  Dig.  §  251.*] 

10.  Tbial  (§  260*)- INSTBUCTIONS  Covered  by 
Main  Chaboe. 

An  instruction,  the  substance  of  which  it 
embraced  in  the  main  charge,  is  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  651-659;    Dec.  Dig.  |  260.*] 

11.  CoNTBACTS    (S    353*)— Bbeach— Actions— 
Instructions. 

Since,  to  authorize  a  recovery  for  a  breach 
of  contract,  the  proof  must  show  that  the  very 
contract  declared  on  was  breached,  the  court's 
charge  should  be  so  drawn  as  to  identify  the 
contract  sued  on,  and  confine  the  jury  to  the  is- 
sues whether  such  contract  was  made,  whether 
it  was  broken,  and  the  damage  from  its  breach. 

[Ed.   Note. — For  other  cases,  see  Contracts, 
Dec.  Dig.  S  353.*] 

12.  Tbiai  ($  131*)— Remabes  of  Counsei/— 
Exceptions. 

In  a  broker's  action  for  commissions,  a  re- 
mark of  defendant's  counsel  in  his  argument 
that  he  believed  the  testimony  showed  that 
plaintiff's  claim  was  a  concocted  scheme  to  de- 
fraud defendant  etc.,  should  have  been  excepted 
to  when  made  or  at  least  during  the  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  313;    Dec.  Dig.  S  131.*] 

13.  Brokers   (S  82*)— Commissions— Actionb 
—Evidence— Quantum  Meruit. 

In  a  brokers  action  for  commissions,  un- 
der an  express  contract  fixing  the  compensation 
plaintiff  was  to  receive,  evidence  of  the  value 
of  his  services  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec 
Dig.  S  82.*] 


Appeal  from  District  Court,  Bexar  County; 
Arthur  W.  Seellgson,  Judge. 

Action  by  W.  B.  Fordtran  against  G.  W. 
Stowers.  Judgment  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

Masterson,  Atkinson  &  Masterson,  Cobbs  & 
CobbB,  John  H.  Cunningham,  E.  T.  Cbew, 
and  Geo.  W.  Graves,  for  appellant.  Nat 
B.  Jones,  for  appellee. 

NEILIi,  J.  The  appellant  sued  appellee  to 
recover  $5,000  as  commissions  alleged  due 
him  as  a  real  estate  broker,  for  services  ren- 
dered In  effecting  a  sale  of  certain  real  prop- 
erty of  the  latter.  Plaintiff's  petition,  after 
alleging  that  on  September  16,  190G,  he  was 
pursuing  the  business  of  a  real  estate  bri>- 
ker  In  the  city  of  Houston,  Harris  county, 
Tex.,  avers  substantially  that  on  the  day 
aforesaid  he  entered  into  a  verbal  contract 
with  defendant,  whereby  he  agreed  and  un- 
dertook to  sell,  for  a  commission  hereinafttT 
stated,  certain  designated  real  estate  for 
the  defendant,  which  the  latter  represented  to 
plaintiff  that  be  owned  and  would  sell  and 
convey  a  good  title  thereto  to  any  purchaser 
plaintiff  could  procure  for  him;  that  plaintiff, 
being  engaged  in  such  business,  and  learning 
that  defendant  -was  desirous  of  selling  the 
property,  after  making  Inquiries  and  asce^ 
talnlng  that  he  bad  a  client  in  the  market 
for  such  property,  endeavored  to  make  ar- 
rangements vrith  defendant  whereby  he  conld 
sell  such  property;  that  be  had  various  ne- 
gotiations, beginning  in  the  early  part  of 
September,  1906,  with  defendant,  and  that 
finally,  on  or  about  October  4,  1906,  he  went 
to  San  Antonio  to  see  the  defendant,  when 
and  where  it  was  agreed  between  plaintiff 
and  defendant  that,  in  case  tbe  former 
should  procure  a  purchaser  for  tbe  latter 
able  to  purchase  It,  the  property  conld  be 
sold  for  a  sum  not  less  than  $200,000,  part 
cash,  and  the  balance  to  be  paid  for  by  the 
purchaser  assuming  an  outstanding  obliga- 
tion against  it  of  $75,000,  and  that  plaintiff 
was  to  receive,  in  compensation  for  bis  serv- 
ices in  effecting  tbe  sale,  a  commission  of  2\i 
per  cent  on  the  sum  of  $200,000;  that  In 
the  conversation  culminating  In  the  agree- 
ment plaintiff  represented  to  defendant  that 
H.  Masterson  was  a  customer  of  his  (plain- 
tilTs),  whom  be  had  Induced  to  make  an  of- 
fer to  purchase  tbe  property  for  the  sum  of 
$210,000,  to  be  paid  by  his  assuming  tbe  $75,- 
000  debt  against  the  same,  by  paying  defend- 
ant $85,000  cash,  and  conveying  him  Houston 
real  estate  to  the  value  of  $50,000;  that  de- 
fendant was  not  willing  to  accept  the  trade 
as  an  entirety  which  would  compel  him  to 
take  any  real  estate  as  a  part  of  the  con- 
sideration, but  agreed  with  plaintiff  that  he 
might  continue  bis  agency  to  make  tbe  na\e 
if  he  could  convert  any  of  the  property  Mas- 
terson proposed  to  convey  Into  money,  so 
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the  trade  could  be  carried  out,  and  to  that 
end  defendant  allowed  plaintiff  30  days  to 
consummate  the  trade  and  convert  the  proi)- 
erty,  proposed  by  Masterson  as  a  part  of  the 
consideration,  into  money;  that  notwith- 
standing the  agreement  that  plaintiff  was 
to  have  more  time  to  consummate  such  trade 
with  Masterson,  defendant  himself,  before 
the  time  had  elapsed,  closed  the  trade  with 
him;  that  defendant  fully  understood  the 
terms  upon  which  the  sale  was  to  be  made 
by  plaintiff  to  Masterson  and  fully  ratified 
Buch  terms,  and  authorized  plaintiff  to  make 
the  same,  whereby  defendant  agreed  and 
obligated  himself  to  pay  plaintiff  2Vj  per 
cent,  commission  on  |200,000,  the  price  for 
which  the  property  was  sold;  that  the  re- 
fusal of  defendant  to  accept  said  proposition 
upon  the  terms  and  conditions,  as  alleged, 
made  for  Masterson  was  for  the  purpose  of 
depriving  plaintiff  of  bis  justly  earned  comr 
mission,  and  defeat  him  by  selling  the  prop- 
erty himself;  that  thereafter  defendant  went 
to  H.  Masterson  and  sold  the  property  to 
him  for  $200,000,  which  was  the  amount  paid 
and  assumed  by  the  purchaser  to  defendant 
for  the  property,  such  being  the  sum  defend- 
ant had  agreed'  with  plaintiff  to  accept  upon 
his  procuring  a  purchaser;  that  when  de- 
fendant made  the  sale,  he  had  full  knowledge 
of  the  fact  that  H.  Masterson  was  a  custo- 
mer of  plaintiff,  and  had  been  by  him  inter- 
ested in  the  property.  Induced  to  consider  the 
purchase,  and  procured  as  a  purchaser  of  the 
property,  plaintiff  being  the  real  and  moving 
cause  of  bringing  defendant  and  Masterson 
tof^ether  and  effecting  the  sale;  that  plain- 
tiff procured  Masterson  as  a  purchaser,  who 
was  ready  and  able  to  carry  out,  at  any  time, 
the  contract  in  accordance  with  the  terms 
and  stipulations  made  to  him  by  plaintiff, 
as  before  alleged,  and  that  therefore  plaintiff 
has  become  entitled  to  the  sum  of  $5,000  as 
his  commission  together  with  interest  from 
date  of  sale.  After  making  the  averments, 
as  above  stated,  the  petition  continues,  ver- 
batim, as  follows:  "Plaintiff  further  repre- 
sents that,  in  pursuance  of  the  said  contract 
so  entered  Into  by  and  between  him  and  the 
defendant,  he  used  his  utmost  diligence,  and 
worked  faithfully  to  secure  a  purchaser  for 
the  property  who  was  able  to  comply  with 
the  terms  thereof,  and  that  he  did  procure 
and  bring  to  the  said  defendant  the  said  H. 
Masterson,  who  agreed  to  take  said  proper- 
ty upon  the  terms  and  stipulations  required, 
as  hereinbefore  set  out,  and  could  hare,  and 
would  hare,  within  the  said  30  days  sold 
said  land  received  from  said  Masterson  for 
not  less  than  $45,000,  but  said  defendant,  so 
your  petitioner  believes,  for  the  purpose  of 
preventing  your  petitioner  from  receiving  the 
amount  of  his  compensation  for  the  services 
performed— to  earn  the  commission  upon 
said  sale — rejected  the  said  Masterson,  and 
endeavored  to  cancel  his  contract  with  plain- 
tiff, although  he  Jmew  plaintiff  had  perf(trm- 
ed  the  services  faithfully  and  well,  and  that 


thereafter  that  said  defendant  himself,  ig- 
noring the  rights  of  your  petitioner,  took  up 
the  sale  with  said  Masterson,  who  would  not 
have  purchased  from  the  defendant  had  it 
not  been  for  plaintiff,  and  closed  the  trade 
for  some  less  than  be  was  willing  to  take  for 
the  property  from  plaintiff  by  closing  the 
trade  with  said  Masterson  for  the  sum  of 
$200,000  aforesaid.  Wherefore,  for  the  rea- 
sons stated  hereinbefore,  the  said  defend- 
ant, by  virtue  of  said  contract,  became  In- 
debted to  the  said  plaintiff  in  the  sum  of 
$5,000,  as  commission.  The  plaintiff  further 
represents  that  said  siun  of  $5,000  commis- 
sion is  a  reasonable  value  of  said  services 
performed,  and  that  said  services  performed, 
as  hereinbefore  stated,  are  reasonably  worth 
the  sum  of  $5,000,  and  that  said  sum  was 
and  is  the  usual  and  customary  amount  paid 
for  such  services  on  such  contracts  in  the 
city  of  Houston,  Harris  county,  Tex."  It 
concludes  with  a  prayer  for  $5,000,  with  in- 
terest thereon  at  the  rate  of  6  per  cent,  per 
annum  from  date  of  sale.  The  defendant  an- 
swered by  general  and  special  exceptions 
(none  of  which  was  presented  to  the  court) 
to  plaintiff's  petition,  a  general  denial,  and 
specially  that.  If  plaintiff  was  instrumental 
in  making  the  sale,  his  conduct,  acts,  and 
services  In  effecting  it  were  purely  voluntary, 
without  authority  from  defendant  or  prom- 
ise of  compensation  therefor,  and  that  if 
any  compensation  Is  due  plaintiff,  it  Is  by 
the  purchaser,  H.  Masterson,  and  not  defend- 
ant; and  that  the  sale  was  made  by  one 
Morse  &  Stowers,  and  not  by  plaintiff.  The 
case  was  tried  before  a  Jury,  who  returned 
a  verdict  for  defendant,  upon  which  the 
judgment  appealed  from  was  entered. 

Conclusion  of  Fact. 

The  evidence  wholly  fails  to  show  that  any 
such  agreement  or  contract  as  is  declared  up- 
on was  ever  made  by  the  plaintiff  and  de- 
fendant 

Conclusions  of  Law.   . 

1.  Under  our  view  of  the  case,  which  will 
be  exposed  in  considering  other  assignments, 
it  Is  Immaterial  whether  plaintiff  was  the 
procuring  cause  of  the  alleged  sale  or  not. 
For,  if  our  view  of  it  is  correct.  It  may  be  con- 
ceded that  the  undisputed  evidence  shows  he 
was  the  procuring  cause,  still,  as  there  was 
an  absolute  failure  of  evidence  to  prove  other 
facts  essential  to  bis  recovery,  a  verdict  in 
no  event  could  have  been  rendered  for  him. 
Therefore  the  plaintiff  could  not  have  been 
prejudiced  by  the  third  paragraph  of  the 
court's  charge,  as  is  complained  of  in  the 
second  assignment,  even  should  it  be  con- 
strued to  have  submitted  as  an  issue  a  fact 
proved  by  the  undisputed  evidence. 

2.  There  was  no  error  affording  plaintiff 
any  just  ground  of  complaint  in  the  court's 
charging  the  jury  that,  if  they  believed  from 
the  evidence  plaintiflTs  conduct,  acts,  and 
services  concerning  the  sale  of  defendant's 
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propert}'  were  voluntary,  and  without  author- 
ity or  pronilse  from  the  defendant,  their  ver- 
dict must  be  for  him.  One  of  the  essential 
.  elements  of  a  contract  is  an  agreement  or 
^  meeting  of  the  minds  of  the  parties,  by  an 
ofTer  on  the  one  hand,  and  an  acceptance  on 
the  other.  This  necessary  element  must  be 
present  in  an  implied,  as  well  as  In  an  ex- 
press, contract.  If  It  is  absent  In  either,  no 
obligation  is  created.  The  terms  "express 
contracts"  and  "contracts  implied  in  fact" 
are  used  to  Indicate,  not  a  distinction  in  the 
principles  of  contract,  but  a  difference  in  the 
character  of  the  evidence  by  which  a  simple 
contract  is  proved.  The  same  elements  es- 
.sential  to  constitute  a  contract  of  the  one 
character  are  necessary  to  the  existence  of 
the  other.  If,  then,  the  plalntllTs  services  In 
effecting  the  sale  were  voluntary,  and  with- 
out authority'  or  promise  from  the  defendant, 
as  the  jury  found,  and  as  we  believe  the 
evidence  clearly  shows,  there  was  an  absence 
of  an  essential  element — "a  meeting  of  the 
minds  by  an  offer  on  the  one  hand,  and  ac- 
ceptance on  the  other" — of  a  contract,  either 
express  or  implied,  and  no  obligation  rested 
upon  the  defendant  to  pay  plaintiff  anything, 
though  be  may  have  rendered  services  in  ef- 
fecting the  sale.  It  Is  for  these  reasons  we 
have  held  the  charge,  complained  of  by  the 
third  assignment,  not  erroneous  in  so  far  as 
It  affects  plaintiff. 

3.  What  was  said  In  the  conversation  be- 
tween plaintiff  and  H.  Masterson  in  Honstoa 
on  October  5th  and  6th  regarding  the  sale 
of  the  property,  the  defendant  not  being  pres- 
ent, was  not  admissible  as  evidence  for  any 
purpose,  save  to  show  what  efforts.  If  any, 
plaintiff  made  to  sell  the  property  to  Master- 
son.  Where  testimony  Is  evidence  only  upon 
one  Issue,  and  It  is  apprehended  it  may  be 
considered  by  the  Jury  in  determining  other 
questions.  It  Is  the  duty  of  a  party  who  de- 
sires to  limit  the  Jury  in  its  consideration  to 
such  Issue  to  ask  a  special  charge  to  that 
end.  Therefore  the  special  charge,  given  at 
defendant's,  request,  which  is  complained  of 
In  the  fourth  assignment  of  error  on  the 
ground  that  it  so  limits  the  effect  of  such 
testimony,  was  proper. 

4.  The  court  did  not  err  in  instructing  the 
Jury  that,  unless  they  believed  from  a  pre- 
ponderance of  the  evidence  that  the  defend- 
ant expresdiy  employed  plaintiff  on  October 
4,  1906,  as  his  agent  to  sell  the  property,  they 
should  And  for  the  defendant.  For  it  will  be 
observed  that  the  petition  declares  upon  a 
verbal  contract  made  on  the  day  referred  to 
in  the  charge,  and  specifically  sets  forth  the 
terms  of  the  agreement  entered  into  between 
the  parties,  and  its  performance  by  the  plain- 
tiff. It,  in  connection  with  defendant's  an- 
swer; presented  the  Issues :  (1)  Was  such 
contract  made?  And  (2)  if  it  were,  was  it 
performed  by  the  defendant?  Unless  the  first 
was  established  in  the  affirmation,  there  was 
an  end  of  the  case ;  for  no  one  can  ever  per- 
form an  agreement  that  never  existed.     If 


there  was  an  Implied  agreement  constituting 
plaintiff  defendant's  agent  to  effect  the  sale, 
it  should  have  been  pleaded  by  speclflcally 
alleging  the  facts  and  circumstances  from 
which  the  contract  might  be  implied  so  as  to 
enable  the  court  to  determine  from  the  alle- 
gations whether  they  were  such  as,  if  proved, 
would  constitute  a  contract.  Certain  it  is 
that  one  cannot  declare  upon  an  express  con- 
tract, and,  failing  to  prove  it,  recover  upon 
the  same  allegations  by  reason  of  such  fail- 
ure, on  an  Implied  agreement  If  the  lan- 
guage used  by  plaintiff  and  defendant  in  the 
conversation  between  them  on  October  4, 
1906,  which  plaintiff  Introduced  in  evidence 
in  support  of  his  allegations  as  to  an  express 
contract  did  not  show  a  verbal  contract,  it 
certainly  cannot  be  taken  as  proof  of  an  Im- 
plied one. 

6.  The  seventh  assignment  of  error  com- 
plains of  the  court's  refusing  this  special 
charge:  "The  plaintiff  would  be  entitled  to 
recover  if  you  believe  from  all  the  evidence 
that  he  was  the  moving  and  efficient  cause 
of  the  sale  even  though  the  sale  was  made  by 
the  defendant  at  a  price  and  upon  terms  dif- 
ferent from  those  originally  stipulated;  and. 
if  you  find  that  the  plaintiff  was  the  moving 
and  efficient  cause  of  the  sale,  you  wlU  find 
in  favor  of  him  for  the  amount  sued  for" — re- 
quested by  plaintiff.  The  effect  of  this 
charge  is  to  assume  as  a  fixed  fact  the  af- 
firmative of  a  controverted  issue;  L  e.,  that 
plaintiff  was  authorized  by  the  defendant  to 
effect  the  sale.  Unless,  as  we  have  t>eforc 
held,  there  was  a  contract,  express  or  implied 
(in  this  case,  it  must  have  been  express  as  It 
was  so  allied),  between  the  parties  creating 
plaintiff  defendant's  agent  to  effect  the  sale, 
the  former,  though  he  may  have  been  the 
efficient  cause  of  its  consummation  was  not 
entitled  to  recover  anything  for  his  services. 
As  in  all  classes  of  agents  a  broker  has  au- 
thority to  act  for  his  principal  only  by  virtue 
of  an  appointment  express  or  Implied,  by  the 
latter.  True  no  particular  form  is  necessary 
for  such  appointment.  Ordinarily  all  that  is 
necessary  to  show  is  that  the  broker  acted 
with  the  consent  of  bis  principal,  whether 
given  by  a  written  Instrument,  by  words  or 
by  implication  from  the  conduct  of  the  par- 
ties. Tills  consent  is  the  sine  qua  non  to  the 
broker's  right  to  recover  commissions  for 
making  a  sale.  For  if  the  broker  renders 
services  as  a  mere  volunteer,  without  author- 
ity, express  or  implied,  the  owner  of  the  prop- 
erty is  not  bound  to  pay  him  anything  for 
such  services.  Pipkin  v.  Home  (Tex.  Cir. 
App.)  68  S.  W.  1000;  Bhrenworth  v.  Put- 
nam (Tex.  Civ.  App.)  55  S.  W.  190;  Dunn  r. 
Price,  87  Tex.  319,  28  S.  W.  681;  Cook  v. 
Welch,  91  Mass.  350 ;  Hinds  v.  Henry,  36  X. 
J.  Law,  328;  McVickar  v.  Roche,  74  App. 
Div.  397,  77  N.  Y.  Supp.  501 ;  Viley  v.  Petit. 
96  Ky.  576,  29  S.  W.  438;  Walton  v.  Qark,  54 
Minn.  341,  56  N.  W.  40;  Barton  v.  Powers. 
182  Mass.  467,  65  N.  E.  820.  _ 

6.  The  same   vice   Is   apparent   in   special 
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charges  Nob.  3  and  6,  tbe  refusal  of  which  Is 
the  subject,  respectively,  of  the  eighth  and 
eleyenth  assignments  of  error. 

7.  The  ninth,  tenth,  fourteenth,  and  fif- 
teenth assignments  of  error  complain  of  the 
court's  refusal  to  gire  certain  special  in- 
structions, requested  by  plaintiff,  submitting 
the  case  to  the  jury  upon  the  theory  of  an 
implied  contract.  The  requests  were  prop- 
erly denied,  because  the  theory  upon  which 
they  were  based  was  not  deduclble  from 
plalntlfTs  petition,  as  is  apparent  from  what 
we  have  said  In  disposing  of  other  assign- 
ments. 

8.  The  substance  of  special  charge  No.  8, 
which  the  thirteenth  assignment  complains 
of  being  refused,  is  embraced  in  the  second 
paragraph  of  the  main  charge,  which  fully, 
clearly,  and  accurately  states  the  law  upon 
the  phase  of  the  case  the  special  charge  was 
intended  to  cover.  Besides,  the  requested 
charge  does  not  confine  the  Jury  In  its  de- 
liberations to  the  contract  pleaded  by  the 
plaintiff,  but  would  have  authorized  a  ver- 
dict for  him  upon  the  proof  of  any  contract 
defendant  might  have  made  with  plaintiff 
to  find  a  purchaser  for  the  property  de- 
scribed in  the  pleading,  in  which  it  was 
agreed  to  pay  the  latter  2%  per  cent  com- 
mission on  the  amount  tbe  property  was  to 
be  sold  for,  provided  he  procured  a  purchas- 
er ready,  willing,  and  able  to  buy  upon  the 
terms  specified  in  such  contract.  To  author- 
ize a  recovery  for  a  breach  of  contract  the 
proof  must  show  that  the  very  contract  de- 
clared upon  was  breached.  Consequently  the 
charge  should  be"  so  drawn  as  to  Identify 
the  contract  sued  upon,  and  confine  the  jury 
to  it  in  its  deliberations  as  to  tbe  Issues  of 
whether  or  not  such  contract  was  made, 
whether  it  was  broken,  and  the  damage  en- 
suing from  its  breach.  As  there  is  no  state- 
ment annexed  to  appellant's  propositions  un- 
der this  assignment,  as  is  required  by  rule 
36  (67  S.  W.  rvl),  we  are  not  able  to  say, 
without  reading  the  entire  statement  of 
facts,  that  there  was  not  evidence  of  other 
contracts  between  the  parties  to  which  the 
requested  charge  would  be  as  applicable  as 
it  is  to  the  one  declared  upon. 

9.  The  sixteenth  assignment  complains 
that  the  court  erred  in  permitting  counsel 
foi;  defendant  in  bis  argument  to  state  to 
the  Jury:  'That  he  believed  the  testimony 
showed  the  claim  of  plaintiff  was  a  concoct- 
ed scheme  to  defraud  defendant  of  $5,000, 
and  an  unholy  alliance  between  a  real  estate 
man  and  a  lawyer."  The  bill  of  exception 
upon  which  this  assignment  is  based  shows 
upon  its  face  that  the  language  was  not  ex- 
cepted to  when  used,  nor  until  the  bill  of 
exception  was  drawn,  which  may  have  been, 
for  aught  It  appears  from  the  record,  after 
the  court  adjourned.  For  the  record  shows 
that  plaintiff  was  allowed  20  days  from  ad- 
journment of  court  to  prepare  and  file  bills 


of  exceptions,  that  the  court  adjourned  on 
February  1,  1908,  and  that  the  bill  of  ex- 
ception was  not  filed  until  the  19th  of  that 
month.  It  Is  hardly  necessary  to  say  that  a 
remark  of  the  nature  of  the  one  in  question 
should  be  excepted  to  when  made,  or  at  least 
during  the  trial.  However,  as  the  objection 
shown  by  the  bill  of  exception  was  that  there 
was  no  evidence  of  any  such  conspiracy  be- 
tween the  land  agent  and  the  lawyer,  and 
there  Is  no  statement  subjoined  to  the  prop- 
osition under  the  assignment  In  appellant's 
brief  showing  the  lack  of  such  evidence,  we 
are  not  able  to  say  as  a  matter  of  law  that, 
notwithstanding  the  exalted  character  of 
their  professions,  an  unholy  alliance  may  not 
possibly  exist  between  a  real  estate  man  and 
a  lawyer.  If,  however,  such  an  alliance  Is 
once  shown  to  exist  between  them,  it  might 
be  regarded  by  a  lawyer,  whose  client  Is 
the  victim  of  the  conq;>lracy,  as  fraudulent 
per  se. 

10.  The  seventeenth  and  eighteenth  as- 
signments of  error  complain  of  the  court's 
excluding  certain  testimony  offered  by  plain- 
tiff for  the  purpose  of  showing  the  value  of 
his  services.  If  the  contract  sued  upon  was 
ever  made  by  the  parties,  it  fixed  the  com- 
pensation he  was  to  receive  for  his  serv- 
ices. If  it  was  not  made,  he  was  entitled  to 
nothing  on  a  quantum  meruit.  Therefore 
the  testimony  was  properly  excluded. 

There  is  no  error  In  the  judgment,  and  It 
Is  affirmed. 


FARENTHOLD  v.  TBUii  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  28, 
1908.    Rehearing  Denied  Nov.  25,  1908.) 

1.  Appeal  and  EIbbob  (§  747»)  —  Cboss-As- 

SIONMENTS— FlLlNO — NbCESSITT. 

Whether  a  petition  states  a  cause  of  action 
may  be  questioned  on  plaintifTa  appeal,  notwith- 
standing tbe  cross-assignments  directed  to  tbe 
overruling  of  a  demurrer  may  not  have  been  fil- 
ed in  the  trial  court  as  required  by  rule  101  for 
district  and  county  courts. 

fEld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  3053;   Dec  Dig.  S  747.*] 

2.  Intoxicating  Liquors  (8  283»)  —  Civil 
Dauaoe  Laws  —  Statutory  Provisions  — 
Repeal. 

The  Baskin-McGregor  law  does  not  repeal 
the  provision  of  tbe  former  liquor  law  permit- 
ting aggrieved  persons  to  recover  the  penalties 
prescribed  for  infractions  of  liquor  bonds,  but 
repeals  only  those  parts  of  the  former  law  in 
conflict  with  its  provisions. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  8  283.*] 

3.  Trial  (|  2ol*)— Civil  Dahaoe  Laws— Ac- 
tions FOR-  Penalties — Instructions. 

Where,  in  an  action  on  a  retail  liquor  deal- 
er's bond,  the  defense  was  that  plaintiff's  hus- 
band was  not  an  habitual  drunkard  and  a  de- 
nial of  a  sale  of  liquor  to  him,  a  charge  that  if 
defendant  sold  liquor  to  plaintiff's  hushand,  but 
in  good  faith  under  the  belief  that  he  was  not 
an  habitual  drunkard,  and  there  was  no  good 
ground  for  such  belief,  then  plaintiff  could  not 
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recover,  was  erroneous,  as  it  presented  a  de- 
fense not  made  by  the  answer. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  587-595 ;   Dec.  Dig.  i  251.»] 

4.  Tbial  (}  Kl*)  —  INSTSUCTTONS  —  Matters 
Not  Within  Issues. 

Where,  in  an  action  on  a  retail  liquor  deal- 
er's  bond,  the  charge  presented  a  defense  not 
made  by  the  answer  ana  upon  which  the  verdict 
for  the  defense  might  have  tieen  founded,  a  re- 
versal is  regnired. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  687-5»5;    Dec.  Dig.  f  251.*] 

6.  Appeai,  and  Ebbob  (t  292*)— Resebvation 
AND  Presentation  or  Ebbob— Motion  fob 
New  Tbiai^— Necessitt. 

A  motion  for  new  trial  is  not  required  to 
render  available  error  in  instructions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  {  1697 ;  Dec.  Dig.  {  »2.*] 

e.  Tbial  (f  251*)— Irstbdctions  —  Confobm- 
ITT  TO  Issues. 

Where,  in  an  action  on  a  retail  liquor  deal- 
er's bond,  the  answer  did  not  present  the  de- 
fense of  good  faith  in  a  sale  of  liquor  to  plain- 
tiff's husband,  a  charge  on  good  faith  cannot 
be  sustained,  even  if  there  was  evidence  of  a 
sale  in  good  faith,  admitted  without  objection 
from  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  if  587-5% ;    Dec.  Dig.  S  251.*] 

7.  Intoxicating  Liquobs  (f  809*)  —  Civii, 
Damaob    Laws— Evidence— Aduissibility. 

In  an  action  on  a  retail  liquor  dealer's 
bond,  what  the  liquor  dealer  thought  about  the 
efficacy  of  the  revocation  of  notice  not  to  pell 
to  plaintiff's  husband,  or  what  induced  plaintiff 
to  make  the  revocation,  was  immaterial,  and 
evidence  on  those  points  should  not  have  been 
permitted. 

[Eld.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  g  309.*] 

8.  Intoxicating  Liquobs  (J  287*)  —  Civil 
Dauage  Laws— Notice  Not  to  Sell— Rev- 
ocation. 

A  notice  not  to  sell  intoxicating  liquor  to  a 

Serson  not  an  habitual  drunkard  may  be  with- 
rawn. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  f  287.*] 

9.  Intoxicating  Liquobs  (g  309*)  —  Civil 
Damage  Laws— Defenses- Evidence. 

In  an  action  on  a  retail  liquor  dealer's 
bond  it  is  no  defense  that  notices  to  other  liquor 
dealers  than  defendant  not  to  sell  to  plaintiff's 
husband  were  revoked,  and  evidence  thereof 
could  not  be  used  except  possibly  to  corroborate 
evidence  that  defendant's  notice  had  been  re- 
voked. 

[E^.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  g  309.*j 

10.  Intoxicating  Liquobs  ({  293*)  —  Civil 
Damage  Laws — Defenses. 

To  render  revocation  of  a  notice  not  to 
sell  liquor  to  plaintiffs  hoeband  available  as  a 
defense  to  an  action  for  breach  of  a  retail  liq- 
uor dealer's  bond,  it  must  be  shown  that  the 
revocation  was  by  plaintiff. 

[Ed.  Note— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  g  203.*] 

11.  Intoxicating  Liquobs  (g  309*)  —  Civil 
Damage    Laws— Evidence— Admissibility. 

In  an  action  on  a  retail  liquor  dpRler's 
bond  for  selling  liquor  to  nlaintiff's  husband,  an 
habitual  drunkard,  and  after  notice  not  to  sell, 
evidence  as  to  how  plaintiff's  husband  acted  to- 


ward Ker  and  their  son  when  intoxicated  was  not 
pertinent. 

[Ed.  Note. — For  other  cases,  see  Intoxlcatins 
Liquors,  Cent  Dig.  g  447 ;   Dec.  Dig.  g  300.*] 

12.  INTOXICATTNO   LiQUOBS   (g   306*)  —  Cith. 

Damage  Laws— Defenses. 

In  an  action  on  a  retail  liquor  dealer's 
bond  for  selling  liquor  to  plaintiff's  husband, 
an  habitual  drunkard,  and  after  notice  not  to 
sell,  her  motive  in  instituting  the  action  has  no- 
bearing  on  the  case,  and  that  part  of  the  answer 
setting  up  that  the  action  was  fraudulently 
instituted  for  purposes  of  si>ecnlation  should 
have  been  stricken. 

[EU.  Note.— For  other  eases,  see  Intoxicating 
Liquors,  Dec.  Dig.  g  306.*] 

13.  Intoxicating  Liquobs  (g  817*)  —  Civil 
Damage  Laws  — Actions  fob  Penalties- 

iNSTBUCnONS. 

In  an  action  on  a  retail  liquor  dealer's 
bond,  wherein,  under  the  pleadings,  proof  either 
that  the  husband  was  an  habitual  drunkard  and 
liquor  was  sold  to  him,  or  that,  after  notice  not 
to  sell,  liquor  was  sold  him,  would  entitle  plain- 
tiff wife  to  recover,  an  mstruction  that  the 
burden  was  on  her  to  prove  the  material  alle^- 
tions  of  her  petition  was  not  calculated  to  mis- 
lead the  jury  to  conclude  that  both  phases  of 
the  case  presented  should  be  proved  to  justify 
a  verdict  for  her. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  g  817.*] 

Appeal  from  District  Court,  Colorado  Coan- 
ty;  M.  Kennon,  Judge. 

Action  by  Johanna  Farenthold  against  Wil- 
liam Tell,  as  principal,  and  others  as  sureties 
on  bis  bond  as  a  retail  liquor  dealer.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed  and  remanded. 

Brown,  Carotbers  &  Brown,  for  appellant 
Adklns  &  Green,  for  appellees. 

FLY,  J.  Appellant  sued  William  Tell  as 
principal,  and  W.  C.  Munn  and  T.  A.  Hill  as 
sureties  on  his  bond  as  a  retail  liquor  dealer, 
for  penalties  arising  from  six  several  breach- 
es of  said  bond  in  selling  liquor  to  Iier  bus- 
band,  an  babltual  drunkard,  and  also  after 
she  bad  notified  tbe  Uquor  dealer  not  to  sell 
liquor  to  her  busband.  The  Jury  returned  a 
verdict  in  favor  of  appellees,  and  from  tbe 
Judgment  based  thereon  this  appeal  Is  prose- 
cuted. 

Before  considering  tbe  assignments  of  er- 
ror, we  wish  to  dispose  of  the  cross-assign- 
ments of  appellees  which  seek  a  review  of 
the  action  of  tbe  court  in  overruling  tbelr 
general  demurrer.  While  the  cro8S-ass|f;n- 
ments  do  not  appear  to  have  been  filed  in  the 
trial  court  as  required  by  rule  101,  for  dis- 
trict and  county  courts,  still  the  question  as 
to  whether  the  petition  is  open  to  attack 
through  a  general  demurrer — ^that  Is,  falls  to 
state  a  cause  of  action — is  a  fundamental  one 
that  may  be  raised  without  following  the 
rules  as  to  filing  assignments. 

Tbe  action  in  this  cause  arose  under  the 
law  as  to  liquor  dealers  which  was  In  force 
prior  to  tbe  enactment  of  the  present  law, 
known  as  the  "Baskin-McGregor  Law,"  and 
the  contention  Is  that  the  latter  law,  being 
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fstended  to  cover  the  whole  subject  of  liquor 
dealing,  repealed  all  former  laws  on  the 
subject,  and  consequently  all  prosecutions 
under  the  former  must  fall.  That  question 
has  been  fully  discussed  by  Courts  of  Civil 
Appeals  In  several  of  the  districts,  and  has 
been  decided  each  time  contrary  to  the  con- 
tention of  appellee.  We  are  of  opinion  that 
those  decisions  are  correct  In  holding  that 
the  Baskln-McGregor  law  did  not  repeal  the 
provision  of  the  former  law  which  permitted 
aggrieved  persons  to  recover  the  penalties 
prescribed  for  infractions  of  liquor  bonds,  but 
repealed  only  those  parts  of  the  former  law 
In  conflict  with  its  provisions.  Coughtry  v. 
Hanpt  (Tex.  Civ.  App.)  105  S.  W.  516;  Jes- 
soe  V.  De  Shong  (Tex.  Civ.  App.)  105  S.  W. 
1011;  Price  v.  Wakeham  (Tex.  Civ.  App.) 
107  S.  W.  132;  Markus  v.  Thompson  (Tex. 
Civ.  App.)  Ill  S.  W.  1074.  The  matter  has 
been  exhaustively  treated  In  those  decisions, 
and  no  good  purpose  would  be  subserved  by 
a  further  discussion  of  It.  The  court  very 
properly  overruled  the  general  demurrer. 

All  the  defenses  of  appellees  were  contain- 
ed in  the  following  pleading: 

"Further  answering,  these  defendants  em- 
phatically deny  that  Herman  Farenthold, 
the  husband  of  plaintiff,  Is  now  or  ever  was 
an  habitual  drunkard;  that  he  does  not  ha- 
bitually indulge  In  the  use  of  Intoxicating 
liquors,  but,  on  the  contrary,  Is  a  sober  and 
Industrious  man,  and  that  the  allegations  to 
the  contrary  arc  untrue  In  fact. 

"Defendants  further  represent  to  the  court 
that  If  any  legal  notice  not  to  sell  intoxicat- 
ing liquors  to  plaintiff's  husband,  Herman 
Farenthold,  was  ever  served  on  the  defend- 
ant'WlIllam  Tell,  which  Is  not  admitted,  but 
denied,  then  they  say  that  the  said  defend- 
ant William  Tell  has  never,  since  the  serv- 
ice of  said  notice,  sold  or  given,  or  permitted 
to  be  sold  or  given,  at  his  place  of  business, 
or  anywhere  else,  any  intoxicating  liquors  to 
plaintiff's  said  husband,  and  they  say  that 
the  allegation  of  plaintiff  that  he  had  so  sold 
to  her  said  husband  Is  without  foundation  in 
fact  and  totally  untrue. 

"Defendants  further  represent  that  plain- 
tiff alleges  that  on  or  about  December  1, 
1906,  she  notified  defendant  Tell  In  writing 
not  to  sell  to  plalntifTs  husband  any  whisky, 
beer,  vinous,  spirituous,  or  malt  liquors,  or 
medicated  bitters  capable  of  producing  in- 
toxication. 

"Now  plaintiff  avers  that  no  such  notice 
was  served  on  him  at  the  time  alleged,  and 
If  plaintiff  ever  served  him  with  legal  notice 
not  to  sell  such  liquors  to  her  said  husband, 
which  is  not  admitted,  but  denied,  that  same 
was  done  long  previous  to  said  date,  the 
exact  time  -plaintiff  cannot  state,  but  repre- 
sents to  the  court  that  even  previous  to  any 
such  notice,  and  ever  since  the  service  of  al- 
leged notice,  he  has  steadily  refused  to  sell 
to  Herman  Farenthold  any  whiskies  and  liq- 
uors above  mentioned ;  and  these  defendants 
bere  now  respectfully  represent,  and  state, 


that  If  any  legal  notice  was  ever  served  upon 
the  defendant  Tell,  that  the  plaintiff  subse- 
quent thereto  and  long  before  the  time  of 
any  of  the  sales,  etc.,  to  plaintiff,  gave  her 
consent  to  the  defendant  Tell  to  sell  her  said 
husband  Intoxicating  liquors,  and  did  prior 
to  the  time  of  any  of  the  alleged  sales,  etc., 
withdraw  said  notice,  and  therefore  these  de- 
fendants say  that  the  said  Tell  was  released 
from  said  notice  not  to  sell,  and  these  de- 
fendants therefore  aver  and  charge  that 
plaintiff  has  brought  this  suit  In  a  fraudulent 
attempt  to  obtain  money  by  mulcting  these 
defendants,  and  for  purposes  of  speculation, 
and  cannot,  and  ought  not,  and  should  not, 
recover  anything  of  these  defendants." 

It  win  be  noted  that  there  Is  no  pica  that 
the  liquor  was  sold  to  the  husband  of  ap- 
pellant In  good  faith  without  knowledge  that 
he  was  an  habitual  drunkard,  but,  on  the 
other  hand,  the  only  defense  hearing  on  the 
question  of  the  husband  being  an  habitual 
drunkard  Is  that  he  did  not  habitually  in- 
dulge In  the  use  of  intoxicating  liquors,  but 
was  a  sober.  Industrious  man,  and,  further, 
denial  of  the  sale  of  liquor  to  him.  The 
question  of  selling  to  him  In  good  faith  with 
the  belief  that  he  was  not  an  habitual  drunk- 
ard does  not  arise  even  by  Inference  or  Impli- 
cation from  the  pleading.  The  court,  how- 
ever. Instructed  the  Jury: 

"If  you  find  from  the  evidence  that  at  the 
time  charged  In  the  plalntUTs  petition  the 
said  Herman  Farenthold  was  an  habitual 
drunkard,  and  that  while  he  was  such  drunk- 
ard, and  after  the  13th  day  of  September,  1905, 
and  within  the  time  charged  In  plaintiff's  pe- 
tition, the  defendant  William  Tell  did  sell  or 
give,  or  i)ermlt  to  be  sold  or  given,  to  the 
said  Herman  Farenthold,  at  the  defendant's 
said  place  of  business,  any  spirituous,  vinous, 
or  malt  liquors,  or  medicated  bitters  capable 
of  producing  Intoxication,  you  will  find  for 
the  plaintiff  against  all  of  the  defendants 
five  hundred  dollars  for  each  separate  time 
that  the  said  defendant  so  sold  or  permitted 
to  be  sold,  or  gave  or  permitted  to  be  given, 
any  of  such  intoxicants  to  the  said  Fa- 
renthold, substantially  as  charged  by  the 
plaintiff  In  her  petition,  unless  you  further 
find  from  the  evidence  that  when  the  defend- 
ant Tell  so  sold  or  permitted  to  be  sold,  or 
gave  or  permitted  to  be  given,  such  Intoxi- 
cants to  the  said  Farenthold,  the  sale  or  gift 
was  made  in  good  faith,  with  the  belief  that 
the  said  Herman  Farenthold  was  not  an 
habitual  drunkard,  and  there  was  good 
ground  for  such  belief,  then,  upon  this  branch 
of  the  case,  you  will  find  for  the  defendants." 

The  part  of  that  charge  on  the  question 
of  good  faith  is  attacked  through  the  first 
assignment  of  error  on  the  ground  that  It 
presented  a  defense  not  made  by  the  answer, 
and  Is  meritorious  and  must  be  sustained. 
The  charge  Interpolated  a  vital  Issue  Into  the 
case  upon  which  the  verdict  of  the  Jury  may 
have  turned.  The  verdict  Is  a  general  one, 
and  It  cannot  be  said  upon  what  Issue  the 
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Jury  baaed  it  It  Is  the  rule  that  where  a 
charge  presents  an  Issue  outside  of  those 
made  by  the  pleadings,  and  upon  which  the 
verdict  might  have  been  fovmded,  the  Judg- 
ment based  upon  such  verdict  should  be  re- 
versed. Baldwin  V.  Peet,  22  Tex.  708,  75  Am. 
Dec.  806;  Railway  v.  Terry,  42  Tex.  401; 
Loving  V.  Dixon,  66  Tex.  75;  Railway  v. 
French,  88  Tex.  96,  23  S.  W.  042;  Railway 
V.  Vleno,  7  Tex.  Civ.  App.  347,  20  S.  W.  230. 

Appellant  did  not  file  a  motion  for  a  new 
trial  in  the  court  below,  and  neither  was 
it  necessary  for  her  to  do  so  in  order  to  raise 
errors  committed  by  the  court  in  its  in- 
structions to  the  Jury,  as  is  contended  by 
appellee.  Speaking  on  this  subject,  the  Su- 
preme Court  held  in  Clark  v.  Pearce,  80  Tex. 
151,  15  S.  W.  787,  that  while  appellate 
courts  should  not  reverse  upon  the  question 
of  sufficiency  of  the  evidence  unless  that 
question  was  presented  to  the  trial  court 
in  a  motion  for  new  trial:  "In  regard  to 
the  rulings  of  the  court  upon  exceptions  to 
the  pleadings,  the  admission  of  evidence,  and 
In  the  giving  or  refusal  of  Instructions,  a 
ditferent  rule  prevails.  Having  once  acted, 
it  is  not  to  be  presumed  that  the  Judge  will 
change  his  ruling;  and  hence.  In  order  to 
appeal  from  such  action,  it  is  not  necessary 
that  it  be  made  grround  for  a  new  trial." 
That  ruling  has  been  cited  and  approved  in 
other  cases.  Telegraph  Co.  v.  Mitchell,  88 
Tex.  441,  35  S.  W.  4;  Railway  v.  Strychar- 
skl,  92  Tex.  1,  87  S,  W.  415. 

The  question  of  good  faith  was  one  pure- 
ly defensive,  and  it  devolved  upon  the  de- 
fendant to  allege  and  prove  it.  This  is  not 
an  open  question  in  Texas.  In  the  case  of 
Lucas  V.  Johnson  (Tex.  Civ.  App.)  64  S.  W. 
823,  It  is  said:  "The  good  faith  of  appel- 
lants in  making  the  sale  to  the  minor  was 
a  defense  to  the  suit  which,  to  have  been 
available,  must  have  been  pleaded  and  prov- 
en by  the  defendants.  The  plaintiff  was  not 
required  to  prove  that  the  defendants  did 
not  act  in  good  faith  In  selling  liquor  to  the 
minor  to  make  out  his  case,  and,  not  being 
required  to  prove  such  fact,  it  was  not  neces- 
sary for  him  to  allege  it."  To  the  same 
effect  are  Haney  v.  Mann  (Tex.  Civ.  App.) 
81  S.  W.  66;  Farr  v.  Waterman  (Tex.  Civ. 
App.)  95  S.  W.  65.  It  would  be  Intolerable 
to  place  upon  those  seeking  redress  in  this 
class  of  cases  not  only  the  burdens  of  other 
plaintiffs,  but  also  require  them  to  antici- 
pate, allege,  and  disprove  any  possible  de- 
fenses that  the  defendants  might  desire  to 
present. 

The  charge  of  the  court  on  the  good  faith 
of  Tell  had  no  pleadings  upon  which  to  base 
It,  and  even  If  there  had  been  evidence  of 
a  sale  in  good  faith,  admitted  without  ol>- 
jection  on  the  part  of  appellant,  the  charge 
could  not  be  sustained.  Cooper  v.  Lough- 
lin,  75  Tex.  527,  13  S.  W.  37 ;  Telegraph  Co. 
V.  Smith,  88  Tex.  9,  28  8.  W.  931,  30  S.  W. 
540;  Moody  v.  Rowland,  100  Tex.  363,  99 
S.  W.  1112. 


If  there  was  a  revocation  of  the  notice 
given  by  appellant  to  Tell  not  to  sell  liq- 
uor to  her  husband,  the  private  opinion  en- 
tertained by  him  as  to  the  efficacy  and  le- 
gality of  that  notice  could  not  affect  its 
force  and  vitality,  and  neither  could  the 
motives  actuating  the  making  of  the  revo- 
cation affect  its  legality,  and  we  cannot 
therefore  sustain  the  second  assignment  of 
error,  which  complains  of  a  charge  on  that 
subject  Tell  swore  that  the  revocation 
had  no  effect  on  his  action  In  regard  to 
the  sale  of  liquor  to  appellant's  husband. 
and  that  he  did  not  sell  bim  any  liquor  l)e- 
fore  or  after  the  revocation.  The  Jury,  how- 
ever, might  have  been  convinced  that  Tell 
did  sell  the  liquor  after  the  revocation  in 
spite  of  his  denial,  and  yet,  if  they  believed 
the  revocation  was  made,  it  would  be  a  de- 
fense to  the  sale.  What  Tell  thought  about 
the  efficacy  of  the  revocation,  or  what  in- 
duced appellant  to  make  the  revocation,  was 
immaterial,  and  evidence  on  those  points 
should  not  have  been  permitted,  and  its 
elimination  from  another  trial  will  remove 
any  necessity  or  excuse  for  giving  a  charge 
similar  to  the  one  of  which  complaint  is 
made.  There  should  have  been  no  issue  in 
connection  with  the  revocation,  except  as  to 
whether  or  not  it  was  given,  which  was  a 
.question  purely  of  fact  for  the  Jury.  The 
issue  of  revocation  or  no  revocation  was 
raised  by  the  evidence.  The  Illegality  of 
the  sale  to  the  husband  of  appellant,  in  case 
he  was  not  an  habitual  drunkard,  de|)eud- 
ed  on  the  notice  given  by  her,  and  revoca- 
tion or  withdrawal  of  the  notice  at  once 
removed  him  from  the  class  of  those  to 
whom  it  was  illegal  to  sell  liquors.  The 
wife,  mother,  daughter,  or  sister  of  any  per- 
son has  the  power  to  place  him  in  the  cla.«s 
of  those  to  whom  the  sale  of  liquor  is  pro- 
hibited, and  has  the  power  to  withdraw  him 
from  that  class  by  withdrawing  or  revoking 
the  notice.  The  statute  places  the  minor, 
the  student  of  any  institution  of  learning, 
and  the  habitual  drunkard  within  the  pro- 
hibited class,  and  no  one  has  the  authority 
to  remove  either  of  them  from  that  class  by 
consenting  to  a  sale  to  him;  but  a  different 
case  is  presented  where  the  person  is  made 
a  member  of  the  prohibited  class  through 
and  by  virtue  of  a  notice  given  by  a  person 
tiearing  a  certain  relation  to  him.  She  un- 
doubtedly has  the  power  to  revoke  her  In- 
vocation of  the  statute.  Tipton  v.  Thomp- 
son, 21  Tex.  Civ.  App.  143,  50  S.  W.  641. 

In  connection  with  the  revocation  of  the 
notice,  it  may  be  well  to  state  that  evidence 
of  notices  to  other  saloon  keepers  could  not 
avail  as  a  defense  to  Tell,  for  all  other  no- 
tices may  have  been  revoked,  yet,  if  the  one 
served  on  Tell  was  not  revoked,  appellees 
would  be  liable  to  appellant  on  their  bond. 
Testimony  as  to  notices  to  other  saloon 
keepers  being  revoked  could  not  be  used  ex- 
cept possibly,  as  a  circumstance  to  corrobo- 
rate  the  testimony   that   Tell's   notice  had 
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been  rCTOked,  and  the  evidence  should  be 
confined  by  the  charge  to  that  purpose.  Ai 
revocation  of  the  notice  to  Tell  was  plead- 
ed, and  In  order  to  make  It  avail  as  a  de- 
fense it  must  t>e  proved  that  the  notice  to 
Tell  was  revoked  by  appellant. 

We  do  not  see  the  pertinency  of  the  evi- 
dence as  to  the  manner  in  which  appellant's 
husband  acted  towards  ber  and  their  son 
when  he  was  Intoxicated.  It  did  not  tend  to 
prove  that  he  was  an  habitual  drunkard, 
and  conid  have  had  no  effect  except  per- 
haps .to  Justify  the  action  of  appellant  In 
serving  notices  on  saloon  keepers  not  to  sell 
him  liquor.  She  needed  no  justification  for 
that  action.  It  was  her  statutory  right,  and 
one  she  could  exercise  whether  her  husband 
ever  became  Intoxicated  or  not  The  exer- 
cise of  her  right  under  the  statute  was  in 
no  wise  dependent  upon  the  manner  In  which 
ber  husband  treated  her  and  her  son  while 
in  a  state  of  Intoxication. 

The  question  of  whether  the  suit  was 
fraudulently  Instituted  by  appellant  for  pur^ 
poses  of  speculation  had  no  place  In  the 
case,  and  that  part  of  the  answer  setting 
up  such  a  defense  should  have  been  strick- 
en out  on  exception.  Appellant's  motives  in 
instituting  the  suit  could  have  no  bearing 
on  the  case.  Johnson  v.  Rolls,  97  Tex.  453, 
79  8.  W.  513.  That  opinion  held  that  the 
law  allowing  suits  of  this  character  was  not 
passed  in  order  to  compensate  the  aggrieved 
person,  but  to  inflict  punishment  on  violators 
of  law.  The  motlv^  of  the  aggrieved  per- 
son could  therefore  cut  no  figure  in  the  de- 
termination of  the  case. 

Under  the  pleadings  In  the  case,  proof 
either  that  the  husband  was  an  habitual 
drunkard,  and  liquor  was  sold  to  him  by 
Tell,  or  that,  after  notice  was  legally  served 
on  blm  by  appellant.  Tell  sold  him  intoxicat- 
ing liquors,  would  entitle  appellant  to  a 
recovery,  and  the  court,  we  think,  clearly 
and  succinctly,  so  Instructed  the  Jury.  We 
do  not  think  that  a  Jury  would  be  led,  by 
an  Instruction  that  the  burden  was  upon 
the  plaintiff  to  prove  the  material  allegations 
of  her  petition,  to  conclude  that  both  phases 
of  case  presented  by  the  allegations  should 
be  proved,  to  Justl^  a  verdict  In  favor  of 
appellant. 

For  the  errors  indicated,  the  Judgment  Is 
reversed  and  the  cause  remanded. 


WELLS  V.  BENTLEY. 

(Supreme  Court  of  Ariiansas.     Oct.  19,  1908.) 

1.   .Appeal  and  Ebbob  (8  995»)  —  Revibw — 
Pbesumptions. 

The  Supreme  Court  is  required  to  give  the 
evidence  its  strongest  probative  force. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
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2.  BOUNDABIES  ({  46*)  —  ESTABMSHMENT  — 
AOBEEMENT  BETWEEN  ADJOININO  PBOPBI- 
KTOBS. 

Where  one  adjoining  owner  at  least,  if  not 
both,  bad  regarded,  before  a  survey,  the  middle 
of  the  lane  which  ran  between  their  fences  as 
the  boundary  between  them,  and  after  the  sur- 
vey the  owner  causing  it  to  be  made  claimed 
all_  of  the  lane,  and  the  owner  first  mentioned 
relinquished  to  him  any  right  he  might  have  in 
the  lane,  and  thereupon  he  and  the  other  owner 
agreed  that  the  fence  should  be  the  line  between 
them,  there  was  such  a  dispute  over  the  bound- 
ary line  as  to  meet  that  requirement  of  the  rule 
that  boundary  lines  cannot  be  established  by 
parol  agreement,  unless  there  be  an  uncertainty 
as  to  where  the  line  is  and  a  dispute  as  to  it  - 
by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  |  216;   Dec.  Dig.  |  46.*] 

3.  Advebse  Possession  ({  66*)  —  Hostile 
Chabacteb. 

Where  an  adjoining  owner  held  possession 
and  asserted  title  to  land  extending  to  his  line, 
intending  to  claim  to  the  particular  line,  hi8 
possession  was  adverse  so  as  to  ripen  into  title 
after  the  requisite  period. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {  376 ;   Dec  Dig.  |  66.*] 

Appeal  from  Circuit  Court,  Conway  Coun- 
ty; Hugh  Basham,  Judge. 

Action  by  W.  P.  Wells  against  O.  T.  Bent- 
ley.  Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

Sellers  &  Sellers,  for  appellant  Chas.  C. 
Reld,  for  appellee. 


HILL,  C.  J.  This  case  involves  the  fixation 
of  a  iMondary  by  Bentley  and  Wells'  prede- 
cessor In  title,  one  Ward.  It  was  tried  before 
the  circuit  Judge  sitting  as  a  Jvury.  Appel- 
lant principally  relies  for  reversal  upon  this 
statement  of  the  law:  "Boundary  lines  can- 
not be  established  by  oral  agreement  so  as  to 
bind  the  parties,  tmiess  there  be  at  the  time 
of  the  agreement  an  uncertainty  as  to  where 
the  line  la  and  a  dispute  over  the  line  by 
the  parties  to  the  contract"  This  was  ask- 
ed as  a  declaration  of  law,  but  the  court  re- 
fused to  so  declare  it  in  this  form,  and  declar- 
ed It  with  the  omission  of  the  latter  clause, 
"and  a  dispute  over  the  line  by  the  parties 
to  the  contract." 

Appellant  has  favored  the  court  with  an  In- 
teresting review  of  the  law  upon  this  sul)- 
ject;  the  argument  being  predicated  upon  the 
necessity  of  a  dispute  In  order  to  make  valid 
an  oral  fixation  of  a  boundary  line.  As  the 
court  views  the  testimony,  the  discussion  Is 
academic.  Giving  the  testimony  its  strong- 
est probative  force,  as  the  court  must,  It  may 
be  fairly  deduced  therefrom  that  Bentley  and 
Ward  were  adjoining  proprietors,  and  a  lane 
ran  between  their  fences,  and  Bentley  at 
least,  if  not  troth,  had  theretofore  regarded  the 
middle  of  the  lane  as  the  boundary  between 
them.  Ward  caused  a  survey  to  be  made, 
and  immediately  thereafter  claimed  all  of  the 
land  of  the  lane.  Bentley  relinquished  to 
him  any  possible  rights  he  might  have  in  the 
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lane,  as  he  said  be  cared  nothing  for  it  so 
long  as  the  fence  remained  where  It  then  was, 
and  thereupon  be  and  Ward  agreed  that  the 
fence  should  be  the  line  between  them,  and 
that  the  line  now  asserted  by  Bentley  Is  the 
line  of  the  fence  thus  agreed  upon.  Taking 
these  as  the  facts  of  the  case,  then,  under 
the  law  as  contended  for  In  the  above- 
stated  declaration,  Bentley  was  entitled  to  re- 
cover. 

It  is  unnecessary  In  this  case  to  determine 
whether  the  statement  in  Sherman  v.  King, 
71  Ark.  248,  72  S.  W.  571,  that,  "when  the 
boundary  line  between  two  estates  is  indef- 
inite or  unascertained,  the  owners  may,  by 
parol  agreement,  establish  a  division  line," 
is  correct  as  a  general  proposition  or  not, 
for,  as  above  stated,  the  evidence  here  is 
sufficient  to  establish  that  there  was  such  a 
dispute,  which  would  render  the  agreement 
unquestionably  valid.  The  contention  of 
counsel  is  based  upon  the  absence  of  that  dis- 
pute; but,  as  the  court  finds  that  there  is  evi- 
dence to  sustain  Its  existence.  It  would  be 
obiter  dictum  to  proceed  further  with  the  dis- 
cussion of  the  principles  involved. 

It  is  also  Insisted  that  a  bonndary  line 
agreed  on  under  mistake  of  fact  Is  not  bind- 
ing by  estoppel  or  otherwise.  But  this  case 
cannot  be  dlstlng^ulshed  In  principle  from 
Goodwin  V.  Garibaldi,  83  Ark.  74,  102  S.  W. 
706.  Bentley  held  possession  and  asserted 
title  to  the  land  extending  to  this  line,  not 
Intending  to  dalm  merely  to  the  true  bound- 
ary, wherever  it  might  be,  but  intending  to 
claim  to  this  particular  line,  and,  when  so 
held  for  the  requisite  period  of  time,  this  con- 
fers title  as  therein  shown. 

Some  other  questions  are  presented,  but 
the  court  fails  to  find  error,  and  the  Judgment 
is  affirmed. 


PRANK  et   al.   v.   FRANK   et  al. 
(Supreme  Court  of  Arkansas.     Oct.  26,  1908.) 

1.  Wills  (J  698*)— Action  to  Constbue— Jo- 

BISDICnON. 

A  chancery  donrt  has  no  jurisdiction  of 
an  action  solely  for  construction  of  a  will,  when 
the  titles  conferred,  whatever  they  may  be,  are 
purely  legal  and  capable  of  assertion  in  a  court 
of  law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  $  1676;    Dec.  Dig.  S  698.*] 

2.  Courts  (8  24*) — Jurisdiction— Consent. 

The  subject-matter  not  being  within  the 
jurisdiction  of  a  court,  it  onnnot  by  consent  be 
given  jurisdiction  of  the  action. 

TEd.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  §f  76-78;   Dec.  Dig.  f  24.*] 

Appeal  from  St  Francis  Chancery  Court; 
Edward  D.  Robertson,  Chancellor. 

Suit  by  Charles  F.  Frank  and  others 
against  Clara  Bell  Frank  and  others.  De- 
cree for  plaintlCFs.  Defendants  appeal.  Re- 
versed and  remanded,  with  instructions  to 
dismiss. 


Jno.  P.  Frank  was  a  resident  of  Memphis, 
Tenn.,  and  died  there  on  October  6,  19tM. 
leaving  a  will  containing  six  paragraphs. 
The  first  paragraph  provides  for  the  pay- 
ment of  his  debts ;  the  second  is  a  devise  of 
his  residence  to  two  of  his  daughters  and 
one  of  his  sons ;  the  third  provides  a  legacf 
of  $1,000  for  a  grandson.  The  fourth  Is  as 
follows :  "I  hereby  give,  devise  and  bequeath 
to  my  seven  children  and  legal  heirs,  to 
wit,  Chas.  F.,  Robt.  B.,  John  L.,  Walter  A., 
Clara  M.,  Elizabeth  G.  and  Leonora  P.  Frank, 
now  Mrs.  S.  A.  Bowen,  all  my  property, 
real,  personal  and  mixed,  wheresoeveif  situ- 
ated, not  already  disposed  of,  which  I  now- 
own  or  may  hereafter  acquire  and  of  which 
I  may  die  seised  and  possessed,  absolutely 
and  in  fee  simple  and  in  equal  shares.  The 
division  shall  be  made  by  three  commission- 
ers to  be  appointed  by  my  said  children,  and 
the  lots  and  parcels  of  land  so  divided  shall 
be  drawn  for  by  them  and  any  difference  la 
the  valuation  be  settled  among  themselves. 
The  property  of  my  daughters,  however, 
shall  be  held  and  owned  by  them  for  their 
sole  and  separate  use  and  enjoyment,  free 
from  the  debts  and  contracts  of  any  hus- 
bands, for  and  during  their  natural  lives 
with  remainder  in  fee  to  their  children,  and 
In  default  of  children  surviving  either  of 
them,  then  to  my  children  who  shall  then  be 
living,  their  heirs  and  assigns  forever;  and 
should  any  of  my  sons  die  without  issue, 
his  or  their  shares  shall  also  revert  to  my 
children  then  living,  their  heirs  and  as- 
signs forever."  The  fifth  paragraph  Is  a 
provision  that  no  lawyer's  fees  or  court  costs 
whatever  be  charged  to  his  estate,  and  any 
heir  desiring  to  employ  an  attorney  should 
do  so  at  his  own  individual  expensa  The 
sixth  appointed  three  executors,  and  made 
provision  for  choosing  their  successors.  Mr. 
Frank  owned  large  tracts  of  land  In  Lee, 
Crittenden,  and  St.  Francis  counties.  Art 
He  left  seven  children  surviving  him.  The 
children  were  all  adults,  and  there  were 
eight  grandchildren,  all  of  whom  were  mi- 
nors. His  children  filed  salt  in  the  chan- 
cery court  of  St.  Francis  county  against  the 
grandchildren  and  the  executors,  seeking  a 
construction  of  the  wllL  They  set  forth 
the  ownership  of  the  land  in  said  county, 
and  other  counties  in  Arkansas,  by  Mr. 
Frank  at  his  death,  the  execution  of  bis 
will  and  Its  due  probation  in  Shelby  county, 
Tenn.,  the  names  and  residences  of  his  chil- 
dren and  grandchildren,  and  of  the  execa- 
'  tors  of  the  will,  and  that  duly  authenticated 
copies  of  the  will  had  been  filed  with  the 
clerk  of  each  of  said  counties,  and  had  been 
duly  admitted  to  probate  by  the  probate 
courts  of  Lee,  Crittenden,  and  St  Francis 
counties,  and  set  forth  that  the  executors  had 
duly  qualified  in  the  state  of  Tennessee,  and 
are  proceeding  with  the  administration  of 
said  estate  in  the  state  of  Tennessee,  and 
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have  paid,  or  will  pay,  all  of  the  debts  and 
liabilities  of  every  character,  and  have  ample 
personal  assets  for  that  purpose,  so  that  the 
said  executors  have  not  and  will  not  quali- 
fy in  the  state  of  Arkansas,  as  there  is  no 
occasion  for  their  doing  so.  And  they  fur- 
ther alleged  that  the  legacy  given  by  the 
said  will  to  the  grandson  had  been  paid,  or 
would  be  paid,  by  the  executors  in  Tennessee, 
and  there  Is  no  necessity  or  occasion  for 
taking  such  legacy  Into  account  for  the  pur- 
poses of  this  suit  They  further  alleged 
that  a  suit  had  been  brought  and  is  now 
pending  In  the  chancery  court  of  Shelby 
<»nnty,  Tenn.,  for  a  construction  of  the  will 
of  said  John  P.  Frank,  and  that  such  court 
has  Jurisdiction  of  the  subject-matter  and 
the  executors  named  In  said  will,  and  that 
the  children  of  said  Prank  are  the  plaintltCs, 
and  his  grandchildren  are  the  defendants, 
therein,  and  that  said  suit  will  be  finally  set- 
tled and  determined  with  reference  to  the 
real  estate  located  In  the  state  of  Tennessee, 
and  all  the  personal  property  wheresoever 
situated,  bnt  that  said  court  has  no  Juris- 
diction to  establish  the  title  to  the  lands  In 
Arkansas;  and  for  that  reason  this  suit  was 
brought  for  the  purpose  of  obtaining  a  con- 
struction and  interpretation  of  the  titles  de- 
rived by  the  parties  to  the  suit  to  the  lands 
devised  by  the  fourth  paragraph  of  the  will. 
The  plaintiffs  alleged  that  by  a  proper  con- 
struction and  interpretation  of  the  said 
fourth  paragraph  the  testator  had  attempt- 
ed to  limit  a  remainder  in  the  lands  upon  a 
previous  gift  or  devise  thereof  to  the  plain- 
tiffs, respectively,  in  fee  simple  and  equally, 
and  charged  that  under  the  laws  of  Ar- 
Icansas  It  was  not  lawful  to  dispose  of  the 
fee  1b  said  lands,  and  then  to  create  and 
limit  a  remainder  upon  such  fee,  and  then 
to  control  and  circumscribe  the  disposition 
of  the  fee,  as  was  attempted  in  the  will; 
and  they  allege  that  the  plaintiffs  take  an 
absolute  fee-simple  title,  and  that  the  re- 
mainders and  cross-remainders  to  the  chll- 
-dren  of  the  testator,  or  his  grandchildren  or 
descendants,  as  therein  provided,  are  void 
and  without  effect.  But  they  allege  that, 
in  consequence  of  the  probate  of  the  will, 
and  because  it  'disposes  of  all  the  said  lands 
and  contains  provisions  as  above  stated,  it 
Is  necessary,  in  order  that  the  titles  of  the 
plaintiffs  may  not  be  incumbered  and  em- 
tiarrassed,  and  that  they  may  be  able  to 
hold,  use,  enjoy,  and  dispose  of  their  lands 
According  to  their  title  and  rights  under  the 
laws,  that  the  court  should  put  a  construc- 
tion and  an  Interpretation  upon  the  fourth 
paragraph  of  said  will,  and  ascertain  and 
declare  and  decree  the  legal  effect  thereof, 
so  that  the  titles  and  rights  of  the  parties 
may  be  fixed  and  established,  and  that  it 
may  be  known  Just  what  they  are,  and  Just 
what  can  be  relied  upon  by  all  persons  hav- 
ing occasion  to  deal  with  the  same.  It  was 
prayed  that  the  defendants  be  brought  in 
under  proper  process,  and  guardians  ad  litem 
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appointed  for  the  minors,  they  having  no 
regular  guardians,  and  that  the  court  put 
a  proper  construction  and  interpretation  up- 
on every  part  of  the  will,  particularly  the 
fourth  paragraph;  ascertain  and  fix  the 
rights  of  the  plaintiffs  and  defendants  in 
the  lands,  which  were  described  at  length 
in  the  complaint,  and  their  shares  therein, 
and  that  the  same  be  declared  vested  In  the 
plaintiffs  In  fee  equally,  share  and  share 
alike,  and  not  subject  to  the  remainders  and 
provisions  of  the  said  fourth  clause  of  the 
will  limiting  their  titles  and  rights,  and  re- 
stricting and  circumscribing  their  powers 
of  disposition,  and  that  such  provisions  be 
declared  and  decreed  to  be  of  no  force  and 
effect  The  minor  defendants  were  all 
brought  properly  Into  court,  and  filed  an- 
swer through  their  guardian  ad  litem,  tak- 
ing issue  with  the  construction  which  the 
plaintiffs  placed  upon  the  will,  and  denying 
that  the  plaintiffs  became  seised  in  the  fee 
simple  of  the  real  estate,  and  asserted  that 
the  proper  construction  of  the  fourth  par- 
agraph of  the  will  was  to  devUe  the  real 
estate  to  the  plaintiffs  for  their  natural 
lives,  with  a  remainder  In  fee  to  the  chil- 
dren of  said  plaintiffs ;  and  they  asked  that 
the  court  place  such  construction  upon  the 
will.  The  defendants  also  filed  a  demurrer 
to  the  complaint,  on  the  ground  that  it  did 
not  state  a  cause  of  action.  This  demurrer 
does  not  appear  to  have  been  acted  upon  by 
the  court  Testimony  was  taken,  which  only 
went  to  prove  the  children  and  grandchil- 
dren left  by  Mr.  Frank  at  the  time  of  his 
death,  and  of  the  pendency  of  the  suit  in 
Tennessee,  and  other  matters  of  fact  alleg- 
ed In  the  complaint  It  was  proved  that 
all  of  the  Indebtedness  of  the  estate  bad 
been  discharged.  The  executors  made  no  an- 
swer to  the  complaint,  and  accepted  service 
of  notice  to  take  depositions.  The  case  was 
heard  on  the  complaint  and  Its  exhibits,  and 
the  answer  of  the  Infant  defendants  by  their 
guardian  ad  litem,  the  evidence  of  service 
showing  that  the  nonresident  defendants 
were  properly  summoned,  and  the  will  and 
the  depositions.  The  court  construed  the 
will  as  prayed  In  the  complaint.  The  In- 
fant defendants  by  their  guardian  ad  litem 
excepted  to  the  same,  and  took  an  appeal. 

John  Catling,  for  appellants.  W.  M.  Kan- 
dolph,  George  Randolph,  and  Wassell  Ran- 
dolph, for  appellees. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  As  w^lll  be  seen  by  reference  to  the 
statement  of  facts,  this  is  a  bill  brought  by 
the  children  of  Jno.  F.  Frank  to  obtain  a 
construction  of  the  fourth  paragraph  of  his 
will;  the  children  maintaining  that  there- 
under they  obtained  a  fee-simple  title  to  the 
lauds  devised  in  said  paragraph,  and  the  an- 
swer of  the  guardian  ad  litem  of  the  grand- 
children maintaining  that  the  children  ob- 
tained a  life  estate,  with  a  vested  remainder 
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In  the  grandcblldren.  There  is  no  trust  in- 
volTed,  no  trust  estate  Is  created,  and  the 
executors  are  not  seeking  aid  or  Instruction 
In  the  discbarge  of  their  duties.  The  Indebt- 
edness of  the  estate  has  been  paid.  The  sole 
question  sought  to  be  determined  is  the  title 
conveyed  to  the  respective  parties  to  this 
suit  under  the  fourth  clause  of  the  will.  No 
controversy  has  arisen  over  It,  the  object 
of  the  suit  appears  to  be  to  prevent,  rather 
than  to  settle,  a  controversy.  There  are  no 
equitable  titles  or  trusts  created  by  the  vrill. 
The  titles  conferred  by  the  fourth  paragraph 
— whatever  they  may  be — are  purely  legal 
and  capable  of  assertion  In  a  court  of  law. 
Has  a  chancery  court  Jurisdiction  to  enter- 
tain this  sultV  Mr.  Pomeroy  says:  "Al- 
though there  is  not  an  entire  uniformity  in 
the  decisions  by  courts  of  different  states 
upon  this  particular  subject,  yet  the  doc- 
trine which  seems  to  be  both  In  harmony 
with  principle  and  sustained  by  the  weight 
of  authority  is  that  the  special  equitable  Ju- 
risdiction to  construe  wills  Is  simply  an  in- 
cident of  the  general  Jurisdiction  over  trusts; 
that  a  court  of  equity  will  never  entertain  a 
suit  brought  solely  for  the  purpose  of  inter- 
preting the  provisions  of  a  will,  without  any 
further  relief,  and  will  never  exercise  a 
power  to  Interpret  a  will  which  only  deals 
with  and  disposes  of  purely  legal  estates  or 
Interests,  and  which  makes  no  attempt  to 
create  any  trust  relations  with  respect  to  the 
property  donated."  3  Pomeroy's  Equity  Jur. 
(3d  Ed.)  1156.  This  statement  was  quoted 
and  followed  in  Head  v.  Phillips,  70  Ark. 
432,  68  S.  W.  878,  and  an  examination  of  the 
authorities  proves  it  to  be  sound:  The  same 
principle  Is  thus  stated  In  the  Encyclopaedia 
of  Pleading  &  Practice:  "In  fact,  by  the 
great  preponderance  of  authority,  the  power 
of  courts  of  equity  to  construe  wills  is  sim- 
ply an  Incident  of  their  general  Jurisdiction 
over  trusts;  and,  while  such  power  will  be 
exercised  liberally  on  behalf  of  executors, 
trustees,  or  other  persons  Interested  in  trusts 
created  by  wills,  suits  brought  solely  for  the 
construction  of  wills,  where  no  trust  Is  In- 
volved, will  not  be  entertained."  22  Enc. 
PI.  &  Pr.  1191.  The  Court  of  Appeals  of 
New  York  said:  "It  is  by  reason  of  the  Ju- 
risdiction of  the  court  of  chancery  over 
trusts  that  courts  having  equity  powers  as 
an  incident  of  that  Jurisdiction  take  cogni- 
zance of,  and  pass  upon,  the  interpretation 
of  wills.  They  do  not  take  Jurisdiction  of 
actions  brought  solely  for  the  construction 
of  Instruments  of  that  character,  or  when 
only  legal  rights  are  In  controversy."  Chip- 
man  V.  Montgomery,  63  N.  Y.  221.  In  Bailey 
V.  Brlggs,  56  N.  Y.  407,  it  is  thus  expres.sed: 
"It  Is  when  the  court  Is  moved  in  behalf  of 
an  executor,  trustee,  or  cestui  que  trust,  and 
to  insure  a  correct  administration  of  the 
power  conferred  by  a  will,  that  Jurisdiction 
is  had  to  give  a  construction  to  a  doubtful 


or  disputed  clause  In  a  will.  The  Jurisdic- 
tion Is  incidental  to  that  over  trusts."  The 
Illinois  court  said:  "Where  no  trust  Is  cre- 
ated, the  law,  as  we  understand  it.  Is  that 
neither  the  executor,  nor  the  heir  or  the 
devisee  who  claims  only  a  legal  title  In  the 
estate,  will  be  permitted  to  come  into  a 
court  of  equity  for  the  purpose  of  obtaining 
a  Judicial  construction  of  the  provisions  oi 
the  wUl."  Strubher  v.  Belsey,  T9  111.  307. 
This  case  was  followed  and  reiterated  in 
Harrison  v.  Owsley,  172  111.  629.  50  N.  E. 
227.  Mansfield  v.  Mansfield,  203  111.  92.  (77 
N.  E.  497,  is  strikingly  similar  to  the  case  at 
bar.  The  lower  court  had  given  Judgmeui 
on  titles  derived  from  a  will  at  the  Instauiv' 
of  an  heir,  where  no  trust  was  involved,  and 
the  Supreme  Court  declined  to  pass  upon  thr 
wlll,  and  dismissed  the  action  for  want  of 
Jurisdiction,  although  the  Jurisdiction  had 
not  been  questioned.  The  following  cases 
have  also  been  examined,  and  found  to  con- 
tain the  same  principle,  in  many  of  which 
there  are  reviews  of  the  authorities  on  th" 
subject:  Woodllef  v.  Merrltt,  96  N.  C.  2-2<;. 
2  S.  B.  350;  Dill  v.  Wlsner,  88  N.  T.  153; 
Torrey  v.  Torrey,  55  N.  J.  Eq.  410,  36  At! 
1084;  Fahy  v.  Pahy,  58  N.  J.  Eq.  210,  42 
Atl.  726;  Kelly  v.  Kelly,  80  Wis.  4S6.  00  N 
W.  334;  Mansfield  v.  Mansfield,  203  111.  92. 
67  N.  E.  497;  Miller  v.  Drane,  100  Wis.  1. 
75  N.  W.  413.  This  court  reached  the  sair-  j 
conclusion  in  Head  v.  Phillips,  70  Ark.  43-  j 
08  S.  W.  874.  A  demurrer  was  interpos-i 
in  the  chancery  court,  which  does  not  seeci 
to  have  been  passed  upon,  but  it  raised  tb<' 
question  of  Jurisdiction.  Kelly  v.  Kelly,  S" 
Wis.  486,  50  N.  W.  334.  Even  without  tbf 
demurrer,  however,  the  court  should  have 
declined  to  pass  upon  the  issue  tendered,  as 
It  is  not  the  subject-matter  of  Jurisdiction  o? 
the  chancery  court,  and  consent  cannot  glT«> 
such  Jurisdiction.  Mansfield  v.  Mansfield. 
20a  111.  92,  67  N.  E.  497;  Richards  v.  Bv. 
Co.,  124  111.  517,  16  N.  B.  909. 

In  view  of  these  authorities,  and  man; 
more  which  may  be  found  cited  by  the  text- 
writers  and  reviewed  In  the  cases  mention- 
ed, it  was  unquestionably  the  duty  of  th.- 
chancery  court  to  refuse  to  entertain  the  bill: 
and,  for  the  error  In  entertaining  It  and  ren- 
dering a  decree  construing  the  will,  the  d«^ 
cree  la  reversed,  and  the  cause  remanded. 
with  instructions  to  dismiss  the  bill  without 
prejudice  to  any  future  litigation  which  may 
arise  between  the  parties. 


EVANS  V.  ST.  LOUIS.  I.  M.  &  S.  RY.   0\ 

(Supreme  Court  of  Arkansas.     Oct.   2G,    l!»r5. 

On  Rehearing,  Nov.  16,  190S.)  I 

Railroads  (§  400*)— Injury  to  Tkespas^sI 
ON  Track— Evidence. 

Whether  the  engineer  of  the  train,  the  co>-i 
catcher  of  which  struck  a  trespasser,  asleep  « 
the   side   of   the   track,   was   negligent    in    l 
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sounding  the  whistle,  the  fact  of  the  trespasser 
being  a  human  being  not  being  discovered  till 

. ";  the  train  was  within  75  feet  of  him,  is  a  ques- 
tion for  the  jury,  though  the  engineer  gave  as 
a  reason  for  not  whistling  that  the  person  was 
lying  dear  of  the  train,  and  that  he  feared  the 
whistle  would  cause  him  to  jump  towards  the 

'"       track. 

(EM.   Note. — For  other   caSes,   see   Railroads, 

-  Cent  Dig.  {  1373;   Dec.  Dig.  i  400.*] 

Appeal  from  Circuit  Court,  Pope  County; 
Hugh  Basham,  Judge. 

Action  by  J.  W.  Evans,  administrator, 
against  the  St  Loula,  Iron  Mountairn  &  South- 
em  Railway  Company.  Judgment  for  de- 
fendant Plaintiff  appeals.  Reversed  and 
remanded  for  new  trial. 

n.  L.  Meade,  for  appellant  Lovlck  P. 
Miles,  (or  appellee. 

HART,  J.  Plaintiff  brought  tbls  suit  as 
administrator  of  the  estate  of  David  F.  Ev- 
ans, deceased,  and  also  as  next  of  kin  of  said 
deceased,  against  the  defendant,  to  recover 
damages  on  account  of  the  killing  of  said 

,'.'      Evans.    Tbe  complaint  alleges.  In  substance, 

.     that  Evans  was  struck  and  killed  by  a  train 

of   the  defendant  on  the  night  of  July  14, 

,.  19D7;  that  It  was  a  starlight  night,  and  that 
the  track  was  perfectly  straight  with  the 
view  unobstructed  for  two  miles  or  more 
east  of  where  Evans  was  struck  and  killed 
by  the  train;  that  he  and  his  companion 
were  lying  asleep  on  the  north  side  of  the 
track;  that,  after  discovering  him,  defend- 
ant's servants  In  charge  of  the  locomotive 
negligently  failed  to  give  any  danger  signals 
or  check  the  speed  of  the  train,  but  reck- 

;       lessly    ran    Into   him,    thereby   causing   bis 

■  _  death.  The  railway  company  answered,  mak- 
ing a  general  denial,  and  averred  that  the 
death  of  Evans  was  caused  by  his  own  negli- 
gence. After  hearing  the  evidence  on  motion 
of  the  defendant,  the  court  directed  the  Jury 
to  return  a  verdict  for  the  defendant,  and  the 
case  Is  here  on  appeal. 

David  F.  Evans  and  T.  B.  Falls  lived  at 
Galla  Creek,  In  Pope  county.  On  the  night 
that  Evans  was  killed  they  had  been  to  visit 
the  sister  of  Falls  In  Knoxvllle,  Johnson 
county.  They  were  each  about  20  years  of 
age.    They  desired  to  return  home  that  night. 

-  ■    The  night  train  did  not  stop  at  Knoxvllle, 

but  did  stop  at  tbe  junction  about  2%  miles 
west  of  Knoxvllle.  They  walked  toward  the 
junction,  and.  It  being  a  warm  night,  they 

V      stopped  to  rest     Falls  went  to  sleep  eight 

i  or  ten  feet  from  the  north  side  of  the  track. 
Falls  woke  up,  and  noticed  that  Evans  was 

'  lying  right  up  to  the  end  of  tbe  ties.  He  told 
Evans  to  get  up ;   that  a  train  was  likely  to 

' '  come  along  and  kill  him.  He  remembered 
Evans  raising  up.  They  were  waiting  for 
an   east-bound  train.     The  body  of  Evans 

<  was  lying  nearly  parallel  with  the  track,  and 
his  head  was  resting  on  the  end  of  the  tie 
when  Falls  told  blm  to  get  up.     His  head 


was  towards  the  east  The  train  which  kill- 
ed him  was  going  west.  Falls  did  not  wak« 
up  again  until  the  train  had  hall;  way  passed 
him.  He  jtmiped  up,  and  looked  down  the 
track,  and  saw  the  engineer's  head  sticking 
out  of  the  cab  on  tbe  side  he  was  on,  look- 
ing back.  Falls  then  began  to  look  for  Evans, 
but  did  not  find  him.  He  then  went  back  to 
Knoxvllle.  The  next  morning  he  and  the 
railroad  agent  went  back,  and  found  the 
remains  of  Evans  a  rail  or  two  west  of 
where  he  was  lying  when  he  was  hit.  The 
track  was  straight  900  feet  or  more  east 
of  where  the  two  boys  were  lying,  and  there 
was  nothing  to  obstruct  the  view  of  the 
engineer.  Tbe  foregoing  was  the  version 
given  by  Falls.  George  Bmbrey  testified 
that  he  was  the  engineer  In  charge  of  the 
locomotive  that  killed  deceased;  that  he 
was  running  about  35  miles  an  hour,  and 
was  keeping  a  lookout  for  people  and  stock 
on  the  track  or  right  of  way ;  that  he  did  not 
discover  that  Evans  or  bis  companion  were 
human  beings  until  he  was  75  feet  from 
them ;  that  he  made  no  effort  to  stop  the 
train  because  they  were  In  the  dear — that 
Is  to  say,  that  the  train  could  pass  without 
striking  them — that  he  did  not  have  time  to 
stop  after  he  discovered  that  they  were  hu- 
man beings;  that  he  made  a  statement  at 
Knoxvllle  the  next  day  In  which  be  said  that 
he  saw  two  men  lying  beside  the  track ;  that 
he  thought  they  were  in  the  clear,  and 
thought,  if  be  blew  the  whistle,  he  might 
scare  them,  and  they  would  Jump  on  the 
track.  James  Evans,  the  brother  of  the  de- 
ceased, testified  that  he  discovered  blood  and 
hair  on  the  right  side  of  the  cowcatcher 
which  resembled  the  hair  of  his  brother. 
The  testimony  also  showed  that  a  train  com- 
posed of  the  number  of  cars  of  the  one  Id 
question  could  be  stopped  with  safety  to 
passengers  In  200  feet,  and,  when  running 
40  miles  an  hour,  in  400  feet. 

We  are  of  the  opinion  that  it  was  a  ques- 
tion for  the  jury  to  determine  under  the 
evidence  whether  or  not  tbe  defendant  rail- 
way company  exercised  the  proper  care  aft- 
er discovering  the  dangerous  situation  of  the 
deceased  to  avoid  injuring  him.  It  is  only 
where  the  facts  are  undisputed,  and  are  such 
that  reasonable  minds  may  draw  but  one 
conclusion  from  them,  that  the  question  of 
negligence  is  one  of  law  for  the  court  Of 
course,  under  the  undisputed  facts  as  dis- 
closed by  the  record,  no  reasonable  man 
would  say  that  the  engineer  could  have  stop- 
ped the  train  In  time  to  have  saved  tbe  de- 
ceased from  injury  after  he  discovered  his 
perilous  position,  but  he  might  have  given  an 
alarm  by  sounding  the  whistle.  No  doubt 
tbe  engineer  thought  he  was  acting  for  the 
safety  of  deceased  in  not  giving  tbe  alarm 
signal;  for  he  gives  as  a  reason  for  not 
doing  so  that  he  feared  that  it  would  canst' 
the  boy  to  jump  towards  the  track,  and  that 
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is  made  against  tbe  company  In  contempla- 
lion  of  section  6773  of  Kirby's  Digest,  pro- 
viding tbat  railroads  shall  be  responsible  for 
all  damages  to  persons  or  property  caused 
by  the  running  of  trains  In  this  state.  Kan- 
sas City  Southern  By.  Co.  v.  Davis,  83  Ark. 
217,  103  S.  W.  603,  and  cases  cited. 

Counsel  for  appellant  chiefly  rely  for  a  re- 
versal ui>on  the  action  of  the  court  In  telling 
the  jury,  In  Instruction  Ko.  1,  that  where  a 
train  has  stopped  at  a  station,  and  before  the 
passengers  have  had  time  to  alight,  it  is  the 
carrier's  duty  to  give  passengers,  in  some 
way,  notice  of  all  movements  of  the  train. 
They  cite  the  case  of  Railway  Company  v. 
Tankersley,  54  Ark.  25,  14  S. -W.  1099,  in 
support  of  tlielr  contrition.  This,  with  the 
argument  made  in  their  brief,  shows  that 
they  have  confused  the  duty  of  the  railway 
company  after  the  station  Is  called  and  be- 
fore Its  passengers  have  had  time  to  alight 
with  that  It  owes  passengers  after  its  train 
has  stopped  long  enough  to  give  them  an  op- 
portunity to  alight  There  is  no  conflict  in 
the  two  rules.  Each  is  applicable  to  Its  own 
state  of  facts.  Here  the  appellee  says  that 
she  started  at  once  to  leave  the  train  when 
it  was  stopped,  and  fell  before  she  had  had 
time  to  debark  from  It.  The  instruction  was 
applicable  to  the  state  of  facts  under  con- 
sideration, and  its  application  to  such  state 
of  facts  was  recognized  and  approved  by  this 
court  in  the  case  of  Railway  v.  Davis,  supra. 

Counsel  for  appellants  also  objected  to  tbe 
giving  of  Instruction  No.  3,  and  ask  a  re- 
versal because  in  it  the  court  told  the  jury 
it  was  the  duty  of  the  railroad  company  to 
provide  lights  at  Its  stations  for  the  safety  of 
passengers  In  arriving  or  departing  at  night. 
There  was  no  error  in  giving  this  Instruction. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Battle,  69 
Ark.  369,  63  8.  W.  805;  Fordyce  v.  Merrill, 
49  Ark.  277,  6  S.  W.  329. 

Counsel  for  appellant  argue  that  the 
fourth  Instruction  required  the  company  to 
stop  the  train  until  the  passengers  alighted 
therefrom.  We  do  not  think  the  instruction 
is  susceptible  of  any  such  construction.  That 
It  was  tbe  duty  of  the  railroad  company  to 
stop  Its  trains  at  its  platforms,  see  Hutchin- 
son on  Carriers,  vol.  2,  {  1117;  Railroad  v. 
Wbltfleld,  44  Miss.  466,  7  Am.  R^.  699. 

Appellant  also  asks  for  a  reversal  because 
tbe  court  did  not  permit  its  counsel  to  pres- 
ent to  the  Jury  in  bis  argument  that  the  real 
cause  of  action  was  the  fact  tbat  the  negro 
coach  passed  the  depot  while  the  white 
coach  was  stopped  at  the  depot  platform. 
The  court  properly  refused  to  allow  this  line 
of  argument.  There  was  no  testimony  from 
which  such  fact  might  be  inferred,  and,  be- 
side, Its  evident  purpose  was  to  stir  up  race 
prejudice  and  to  hold  up  appellee  to  ridicule 
before  the  jury. 

Again,  appellant  asks  for  a  reversal  be- 
cause its  cotmsel  was  not  permitted  to  ask 


appellee  as  to  the  height  of  her  shoe  heels 
at  the  time  she  received  the  Injury.  The 
question  was  not  pertinent  to  ihe  issue  and 
was  evidently  asked  to  provoke  merriment 
at  the  expense  of  appellee. 

Finding  no  error  In  the  record,  the  Judg- 
ment  is  affirmed. 


LATHAM  V.  BARWICK. 

(Supreme  Court  of  Arkansas.     Nov.  2,  190S.) 

Master  and  Sebvant  (8  73*)— Abandohiiewt 
OF  Emplotuent— Right  to  Comfbhsatiok. 
Under  Kirby's  Dig.  §  5028,  providing  that 
an  employ^  abandoning  his  employment  withont 
good  cause  before  expiration  of  his  contract 
shall  forfeit  all  wages,  such  an  employe  can 
recover  no  compensation  either  on  the  contr&<!t 
or  on  a  qnantmn  meruit. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  94-96 ;   Dec.  Dig.  {  73.*] 

Appeal  from  Circuit  Court,  Clay  County: 
Frank  Smith,  Judge. 

Action  by  J.  F.  Barwick  against  li.  O.  La- 
tham, executor.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

<}.  B.  Oliver,  for  appellant 

McCULLOCH,  J.  This  is  an  action  In- 
stituted by  appellee  against  appellant's  tes- 
tatrix to  recover  upon  an  account  for  wages 
alleged  to  be  due  him  as  a  farm  band.  He 
entered  into  a  verbal  contract  with  appel- 
lant's testatrix  to  work  on  the  latter's  farm 
from  February  26  until  July  1,  1906,  for  $2.'> 
per  month,  and  quit  work  on  May  14,  IJWti. 
He  sues  for  the  amount  of  his  earned  wages. 
There  was  testimony  tending  to  show  tbat 
according  to  the  terms  of  the  contract  the 
wages  of  appellee  were  to  be  paid  one  half 
as  he  earned  or  needed  tliem  and  the  other 
halt  on  July  1st,  that  he  quit  the  service  of 
his  employer  without  cause,  and  that  at  the 
time  he  quit  work  more  than  one  half  of  his 
earned  wages  had  been  paid  to  him. 

On  this  state  of  the  proof  tbe  court  gave 
a  peremptory  instruction  to  the  jury  to  re- 
turn a  verdict  in  appellee's  favor  for  tbe 
amount  sued  for,  which  was  tbe  balance  of 
his  earned  wages,  and  refused  to  give  the 
following  Instructions  requested  by  appel- 
lant: "You  are  instructed  that  if  yon  find 
from  the  evidence  tbat  defendant  employed 
plaintiff  to  work -for  her  In  the  making  of  a 
crop,  and  that  he  was  to  work  until  the 
1st  day  of  July,  1906,  and  was  to  be  paid 
therefor  at  the  rate  of  $25  and  house  rent 
per  month,  thai.  If  you  further  find  that 
plaintiff  quit  the  employ  of  defendant  before 
the  1st  day  of  July,  1906,  without  reasonable 
cause,  you  will  find  for  the  defendant.  (2) 
Ton  are  further  instructed  that  If  you  find 
from  the  evidence  that  defendant  employed 
plaintiff  to  work  for  her  in  the  making  of  a 
crop,  and  that  he  was  to  work  until  the  1st 
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day  of  July,  1906,  and  was  to  be  paid  there- 
for at  the  rate  of  $25  and  bouse  rent  per 
month,  and  that  one-half  of  his  wages  was 
not  to  be  paid  until  the  Ist  of  July,  1906, 
and  that  without  reasonable  cause  he  quit 
tbe  employ  of  defendant  before  the  Ist  day 
of  July,  1906,  and  that  at  tbe  time  be  quit 
be  had  been  paid  more  than  one-half  of  his 
wages,  then,  if  you  And  this  suit  was  begun 
before  the  1st  day  of  July,  1906,  you  will 
find  for  the  defendant" 

There  seems  to  be  some  conflict  in  the  au- 
thorities whether  or  not  one  employed  for 
a  specified  time,  who,  without  adequate 
cause,  quits  service  before  expiration  of  the 
time,  can  recover  upon  a  quantum  meruit; 
but  the  great  weight  of  authority  Is  to  the 
effect  that  he  cannot  recover.  26  Oyc.  p.  1042, 
and  cases  cited.  This  court  adopted  the  rule 
sustained  by  the  weight  of  authority.  Eng- 
lish, C.  J.,  speaking  for  the  court  in  Hlbbard 
T.  Klrby,  38  Ark.  105,  said:  "The  rule  seems 
to  be  that  if  tbe  contract  of  the  servant  to 
labor  be  for  a  q;>eclfled  period  of  time,  and 
payment  Is  to  be  made,  either  expressly  or 
by  implication  of  law,  at  the  end  of  the  pe- 
riod, and  the  servant  leaves  the  service  of 
bis  master  Improperly,  without  a  sufficient 
cause,  and  without  his  consent,  before  the 
expiration  of  that  time,  he  can  recover  no 
compensation  for  bis  services,  either  on  tbe 
contract  or  on  a  quantum  meruit."  A  statute 
of  this  state  enacted  in  1883  puts  the  ques- 
tion entirely  at  rest  It  is  as  follows:  "If 
any  laborer  shall  without  good  cause  abandon 
bis  employer  before  the  expiration  of  his 
contract  he  shall  be  liable  to  such  employer 
for  the  full  amount  of  any  account  he  may 
owe  blm  and  shall  forfeit  to  his  employer  all 
wages  or  share  of  crop  due  him  or  which 
may  become  due  him  from  bis  employer." 
Klrby's  Digest,  g  5028.  TWs  statute  is  con- 
clusive of  the  questions  involved  In  this  ap- 
peal. It  applies.  In  express  terms,  to  all 
verbal  contracts  for  services  for  a  period  not 
longer  than  one  yeifir. 

It  follows  that  the  court  erred  In  giving  a 
peremptory  instruction  and  in  refusing  to 
give  tbe  Instructions  requested  by  appellant. 

Reversed  and  remanded  for  a  new  trial. 


PITTSBURG  REDUCTION  CO.  et  al.  v. 
HORTON. 

<Supreme  Court   of  Arkansas.    Nov.  2,   1908.) 

1.  Neqligiotce  ({   68»)— Pboximate  Cause— 
Fbobabu  Conseqttences. 

A  person  violating  a  duty  imposed  by  com- 
mon law  Is  liable  to  every  person  injured  as  a 
natural  and  probable  consequence. 

[Ed.   Note.— For  other  cases,  see  Negllsence, 
Cent.  Dig.  U  71-72;    Dec.  Dig.  {  58.*] 

2.  NEGtiOENCE  (i  56*)— Pboximate  Cause. 

A  negligent  act  must  be  something  more 
than  one  of  a  series  jof  antecedent  events  with- 


out which  the  injury  would  not  have  happened, 
to  create  a  liability. 

fEd.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  U  69,  70;    Dec.  Dig.  f  66.*] 

3.  Negligence  (J  62*)— Proximate  Cause. 

Where  subsequent  to  the  original  negligent 
act  a  new  cause  has  intervened  of  itself  suM- 
cJent  to  stand  as  the  cause  of  the  injury,  the 
original  negligence  ia  too  remote. 
_IBd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  U  76-79;   Dec.  Dig.  g  62.»] 

4.  Explosives  (J  10*)— Isjubies— Pboximate 
Cause. 

Where,  after  a  boy  about  10  bad  picked 
up  a  dynamite  cap  on  defendant's  premises  and 
taken  it  home,  his  parents,  who  were  familiar 
with  explosives,  permitted  him  to  retain  it  in 
his  possession  for  about  a  week,  when  he  traded 
it  to  another  boy  of  13,  who,  in  attempting  to 

Eick  the  dirt  out  of  it,  exploded  it  and  injured 
Is  hand,  the  intervening  act  of  the  boy's  par- 
ents, who  had  found  the  cap,  in  permitting  him 
to  retain  it  broke  the  causal  connection  between 
the  original  negligent  act  of  defendant  in  per- 
mitting the  cap  to  be  where  it  was  found,  and 
the  gnbsequent  Injury  to  the  boy  to  whom  it 
was  traded,  and  defendant  was  not  liable  there- 
for. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  i  7;    Dec.  Dig.  {  10.*] 

Appeal  from  Circuit  Court  Saline  County; 
W.  H.  Evans,  Judge. 

Action  by  John  A.  Horton,  by  next  friend, 
against  the  Pittsburg  Reduction  Company 
and  another.  Judgment  for  plaintiff,  and 
defendants  appeal.  Reversed,  and  action 
dismissed. 

This  was  an  action  brought  by  John  A. 
Horton,  by  his  next  friend,  S.  A.  Horton, 
against  the  Pittsburg  Reduction  Company 
and  C.  O.  Brazil,  to  recover  damages  for  an 
injury  sustained  by  him  caused  by  the  ex- 
plosion of  a  dynamite  cap  In  his  left  hand. 

The  Pittsburg  Reduction  Company  was 
engaged  In  mining  bauxite  at  the  towu  of 
Bauxite,  in  Saline  county,  Ark.  Its  plant 
consisted  of  mineral  land,  houses,  sheds,  ma- 
chinery, and  spur  tracks  from  the  railroad, 
etc.,  which  were  used  in  Its  business.  Its 
plant  was  near  the  public  schoolhouse,  and  a 
large  proportion  of  the  school  children  of  the 
neighborhood  passed  by  its  sheds,  machine 
and  toolhouses,  and  spur  railroad  tracks  in 
going  to  and  from  school.  Appellant  com- 
pany owned  the  land  surrounding  and  upon 
which  Its  shops,  machine  and  toolhouses, 
and  spur  railroad  tracks  were  situated.  It 
also  had  a  number  of  tenement  houses  on 
said  lands  for  dwelling  houses  for  its  em- 
ployes. The  spur  railroad  track  passed  be- 
tween its  main  shed  and  toolhouse,  and  very 
close  to  the  toolhouse  on  the  east.  There 
was  no  Inclosure  around  the  sheds,  machine 
and  toolhouses,  or  spur  track.  There  was  a 
path  along  the  spur  track,  which  was  habitu- 
ally used  by  the  children  of  the  neighborhood 
in  going  to  and  from  school.  This  was  the 
condition  of  affairs  at  the  time  of  the  acci- 
dent, and  such  condition  was  known  to  ap- 
pellant company.     The  cap   which   did   the 
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damage  was  picked  up  by  Charlie  Copple,  a 
boy  about  10  years  of  age,  at  the  edge  of 
the  spur  track  near  the  end  of  the  toolhouse 
of  appellant  company.  The  caps  were  .In  a 
tin  snuff  box  and  were  made  of  brass  or  cop- 
per. They  were  yery  much  like  small  metal 
cartridges  and  appeared  to  be  empty  except 
of  dirt.  The  Copple  boy  picked  them  up  on 
his  way  home  from  school  and  carried  them 
home.  He  lived  with  his  parents  about  one- 
fourth  of  a  mile  distant.  His  father  was 
an  employs  of  another  company,  which  had 
a  plant  for  mining  bauxite  near  that  of  ap- 
pellant company.  Charlie  Copple  kept  the 
caps  at  home  for  about  one  week,  playing 
on  the  floor  with  them  in  the  presence  of  bis 
parents.  When  he  would  leave  them  on  the 
floor,  his  mother  said  she  would  pick  them 
up.  She  said  she  did  not  know  what  they 
were.  She  said  that  Charlie  Copple  had 
them  there  in  the  house,  and  that  she  sup- 
posed her  husband  noticed  him  with  them. 
The  father  denied  knowing  that  his  boy  had 
the  caps  until  he  beard  of  it  after  the  acci- 
dent happened.  Charlie  Copple  said  that, 
when  not  playing  with  them,  they  were  left 
on  the  clock  shelf.  About  one  week  after 
he  had  found  them,  Charlie  carried  them 
to  school  and  traded  them  to  Jack  Horton 
for  some  writing  paper.  Jack  Horton  was  a 
boy  13  years  old.  He  was  in  the  schoolhouse 
at  the  time  he  was  hurt  He  said  he  thought 
it  was  a  shell  of  a  22  cartridge  that  had 
been  shot;  that  he  was  picking  the  dirt  out 
of  it  with  a  match  when  it  exploded  and 
tore  up  his  hand.  His  hand  was  torn  so 
that  it  bad  to  be  amputated.  There  is  a 
great  deal  of  testimony  relative  to  the  man- 
ner by  which  the  caps  came  on  the  spur 
track,  where  Charlie  Copple  picked  them 
up,  but  the  view  we  have  taken  of  the  case 
renders  it  unnecessary  to  abstract  It,  except 
to  say  that  it  may  be  assumed  that  appel- 
lant C.  C.  Brazil,  the  general  foreman  of 
appellant  company,  threw  them  there  from 
the  toolhouse  thinking  they  were  empty. 
There  was  a  Jury  trial  and  a  verdict  against 
both  appellants  for  $2,000.  They  have  ap- 
pealed to  this  court 

Mehaffy,  Armstead  &  Williams  and  Mur- 
phy, Coleman  &  Lewis,  for  appellants.  W. 
R.  Danham  and  Wood  &  Henderson,  for  ap- 
pellee. 

HART,  J.  (after  stating  the  facts  as  above). 
It  Is  a  well-settled  general  rule  that,  when  a 
defendant  has  violated  a  duty  imposed  upon 
him  by  the  common  law,  he  should  be  held 
to  be  liable  to  every  person  injured  whose 
Injury  is  the  natural  and  probable  conse- 
quence of  the  misconduct  Hence  in  our  con- 
sideration of  this  case  we  are  first  met  with 
the  proposition  of  whether  or  not  the  negli- 
gence of  appellants  In  leaving  the  dynamite 
caps  near  the  spur  track,  which  was  fre- 
quented   by    children,    was    the    proximate 


cause  of  the  Injury.  As  was  said  by  this 
court  in  the  case  of  Martin  v.  Railway  Co., 
56  Ark.  510,  19  S.  W.  314,  and  later  approved 
in  the  case  of  James  v.  James,  58  Ark.  157. 
23  8.  W.  1099,  there  must  be  a  direct  con- 
nection between  the  neglect  of  the  defendant 
and  the  Injury;  that  its  connection  must  be 
something  more  than  one  of  a  series  of  ante- 
cedent events  without  which  the  liijnry 
would  not  have  happened. 

It  Is  a  well-settled  general  rule  that.  If. 
subsequent  to  the  original  negligent  act.  a 
new  cause  has  Intervened,  of  Itself  sufficient 
to  stand  as  the  cause  of  the  injury,  the  orig- 
inal negligence  is  too  remote.  The  difflculty 
arises  in  each  case  in  applying  the  principle 
to  a  given  state  of  facts.  Counsel  for  appel- 
lee mainly  rely  upon  the  case  of  Harrlman  v. 
Pittsburg,  C.  &  St  U  R.  Co.,  45  Ohio  St.  11, 
12  N.  E.  451,  4  Am.  St  Rep.  507,  to  establish 
their  contention  that  the  negligence  of  the 
appellants  in  leaving  the  caps  on  the  spur 
track  was  the  proximate  cause  of  the  Injaiy. 
Other  cases  are  cited  by  them  to  sostaln 
their  position,  but  they  chiefly  turn  upon 
the  question  of  the  contributory  negligence 
of  the  plaintiff.  The  facts  and  the  gist  of 
the  holding  of  the  court  in  the  Harrlman 
Case  are  fairly  stated  in  the  syllabus,  -which 
is  as  follows:  "A  train  of  cars,  passing  over 
some  signal  torpedoes,  left  one  nnexploded, 
which  was  picked  up  by  a  boy  nine  years 
old,  at  a  point  on  the  track  which  be  and 
other  children,  in  common  with  the  general 
public,  had  long  been  accustomed  to  nse  as 
a  crossing,  with  the  knowledge  and  without 
the  disapproval  of  the  company.  He  carried 
it  Into  a  crowd  of  boys  near  by,  and,  not 
knowing  what  It  was,  attempted  to  open  it. 
It  exploded  and  injured  the  plaintiff,  a  boy 
10  years  of  age.  Held,  that  the  act  of  the 
boy  who  picked  up  the  torpedo  was  only  a 
contributory  condition,  which  the  company's 
servants  should  have  anticipated  as  a  prob- 
able consequence  of  their  negligence  In  leav- 
ing the  torpedo  where  they  did.  and  that  that 
negligence  was  the  direct  cause  of  the  injury 
suffered  by  the  plaintiff."  There  the  child 
did  a  perfectly  natural  thing  for  a  boy  to  do. 
He  found  what  appeared  to  be  an  attractive 
plaything.  He  at  once  carried  it  over  to  his 
playmates  and  exhibited  it  to  them.  He 
then  began  to  try  to  open  It  so  that  they 
might  learn  what  It  contained.  In  doing  this 
the  explosion  occurred  which  caused  the  in- 
Jury.  The  result  was  the  natural  sequence 
of  antecedent  events,  and  ought  to  have  been 
anticipated  by  any  person  of  ordinary  care 
and  prudence. 

In  the  present  case,  the  facts  are  practical- 
ly undisputed.  Charlie  Copple's  father  was 
an  employe  of  a  company  engaged  in  a  sim- 
ilar business  to  that  of  appellant  company. 
Naturally,  his  avocation  and  the  proximity  of 
his  residence  to  the  mines  made  both  him- 
self and  his  wife  familiar  with  the  nature  of 
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exploBlvea.  Tme,  Mrs.  Copple  Bays  that  she 
did  not  know  what  tbe  shellB  contained,  but 
she  did  know  tbat  they  were  Bbella  for  some 
kind  of  explosives,  that  her  son  broQgbt 
tbem  home,  and  that  he  played  with  them. 
She  admits  that,  when  he  would  leave  them 
on  the  floor^  she  would  pick  them  up  and  lay 
them  away  for  him.  This  continued  for  a 
week,  and  then,  with  her  knowledge,  he  car- 
ried them  to  school.  Her  course  of  conduct 
broke  the  causal  connection  between  the  orig- 
inal negligent  act  of  appellant  and  tbe  sub- 
sequoit  injury  of  the  plaintiff.  It  established 
a  new  agency,  and  the  possession  by  Charlie 
Copple  of  the  caps  or  shells  was  thereafter 
referable  to  tbe  permission  of  his  parents, 
and  not  to  tbe  original  taking.  Charlie  Cop- 
pie's  parents  having  permitted  him  to  retain 
possession  of  the  caps,  his  further  acts  in 
regard  to  them  must  be  attributable  to  their 
permission  and  were  wholly  independent  of 
the  original  negligence  of  appellants.  This 
is  but  an  application  of  tbe  well-established 
general  rule  tliat,  to  charge  a  person  with 
liability  for  damages,  the  negligence  alleged 


must  be  found  to  have  been  the  proximate 
cause  of  the  injury  to  the  plaintifT. 

This  case  has  given  us  much  concern,  and 
we  have  reviewed  many  cases  illustrating 
the  application  of  the  general  rule.  It  is 
useless  to  review  them,  for  most  of  them  rec- 
ognize and  approve  the  general  rule,  and. 
as  the  facts  in  each  case  are  diflferent,  a  re- 
view of  them  would  add  nothing  to  tbe 
opinion.  The  leading  cases  on  the  subject 
are  cited  in  the  respective  briefs  of  the  at- 
torneys in  this  case. 

As  above  stated,  the  evidence  speaking  on 
tbe  question  is  undisputed,  and,  having  de- 
termined that  the  intervening  act  of  Charlie 
Copple'B  parents  in  permitting  him  to  retain 
in  his  possession  tbe  caps  broke  tbe  causal 
connection  between  the  original  wrongful 
act  of  appellants  and  the  subsequent  injury 
of  the  plaintiff,  there  is  notlilng  to  submit  to 
the  Jury. 

Tbe  Judgment  is  therefore  reyersed,  and 
the  cause  dismissed. 

WOOD,  Jm  not  participating. 
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HAX-SMITH  FUENITURB  CO.  T.  TOLL 
et  al. 

(Kanaaa  City  Court  of  Appeals.     Mifwonil     Oct. 
S,  190a    Behearing  Denied  Nor.  16,  1908.) 

1.  Priwoipai,   and   Sdrkty    (I   100*)  —  Dis- 

CBABOE     or     SUBETT— CHANOK     IN     OBLIQA- 
TIOH— BCIiDIHG   CONTBACT. 

Building  specifications,  made  a  part  of  the 
contract,  proTided  that,  should  the  owner  re- 
quest any  changes  in  the  contract,  be  should 
be  at  liberty  to  make  them,  and  the  same 
should  not  affect  the  contract  or  bond  securing 
its  performance,  the  price  to  be  agreed  upon  in 
writing  before  making  such  changes,  and,  if 
any  dispute  should  arise,  the  same  to  be  decided 
by  arbitration.  The  bond  securing  the  perform- 
ance of  the  contract  provided  that  the  owner 
and  contractor  might  make  additions  to  and 
modifications  in  the  contract  without  notice  to 
the  surety,  and  without  invalidating  the  bond. 
Held,  that  changes  made  by  the  owner  and 
contractor  voluntarily  did  not  fall  within  the 
class  designated  therein,  but  belonged  to  a 
class  included  in  the  bond,  which  covered  not 
only  changes  compelled  by  the  owner,  but  also 
those  which  might  be  agreed  on  by  the  owner 
and  contractor,  and  that,  as  to  such  changes 
voluntarily  made,  the  bond,  and  not  the  specifi- 
cations, controlled,  and  a  failure  to  agree  upon 
the  price  in  writing  before  making  such  chan- 
ges aid  not  discharge  the  surety  on  the  bond. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,   Cent.  Dig.   {{   162-163;    Dec  Dig.   » 

2.  Pbincipal  and  Surety  (|  82*)— Dibchabqe 
or  Surety— CiTANOE  in  Obligation. 

Where  a  bond  securing  the  performance  of 
a  building  contract  is  executed  Rubsequent  there- 
to, as  between  the  owner  and  the  surety,  a  stip- 
ulation in  the  bond  modifies,  with  the  consent 
of  the  contractor,  a  stipulation  in  the  build- 
ing contract  so  far  as  inconsistent,  and  the 
stTpulatton  in  the  bond  controls  so  far  as  the 
surety  is  concerned. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Dec.  Dig.  i  82.*] 

Appeal  from  Circuit  Court,  Buchanan  Coun- 
ty; C.  A.  Mosman,  Judge. 

Action  on  a  bond  securing  a  building  con- 
tract by  the  Hax-Smlth  Furniture  Company 
against  one  Toll  as  principal  and  Alfred  Toll 
as  surety.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Botsford,  Deatherage,  Young  &  Creason, 
and  Culver  &  Philip,  for  appellants.  Vinton 
Pllce,  for  respondent 

JOHNSON,  J.  Action  on  a  bond  executed 
by  defendants  Sproul,  as  principal,  and  Toll, 
as  surety,  to  secure  the  faithful  performance 
by  the  former  of  a  contract  made  by  him 
with  plaintiff  for  the  erection  of  a  business 
building  on  premises  owned  by  plaintiff  In 
St.  Joseph.  A  Jury  was  waived  by  the  par- 
ties, the  trial  resulted  in  a  Judgment  for 
plaintiff,  and  both  defendants  appealed. 

The  bond  executed  December  30,  1905,  was 
in  the  penal  sum  of  $25,000,  and  expressed 
the  following  obligation:  "The  condition  of 
the  above  obligation  Is  such  that  whereas  the 
said  contractor  [defendant  Sproul]  has  en- 
tered Into  a  contract  with  the  said  owner 


[plaintiff]  to  do  certain  work  and  famisb 
certain  materials  for  the  said  owner:  Now. 
therefore.  If  the  said  contractor  shall  well 
and  truly  perform  said  work  and  shall  f nr- 
nlsb  all  material  In  accordance  with  draw- 
ings, specifications  and  contract  .*  *  * 
and  shall  protect,  defend,  and  Iiold  barm- 
less  the  said  owner  against  any  and  all  liens 
or  claims  of  any  kind  that  may  be  filed  by 
laborers,  mechanics  or  materialmen,  wltbln 
the  time  specified  by  law  after  the  date  of 
the  completion  of  this  contract,  then  tltis  ob- 
ligation shall  be  void ;  otherwise  to  remain  in 
full  force  and  effect"  The  parties  stipalated 
in  the  instrument  that  "the  said  owner  and 
the  said  contractor  may  from  time  to  time 
make  additions  to,  omissions  from  and  modi- 
fications In  said  contract  wlthont  notice  or 
consulting  the  sureties  and  without  prejadice 
to  or  Invalidating  this  bond."  It  Is  alleged 
in  the  petition,  and  the  proof  shows,  tbat  de- 
fendants failed  to  protect  the  property  against 
mechanics'  liens,  and  that  plaintiff  was  com- 
pelled to  pay  the  demands  of  a  number  of 
lien  claimants  In  order  to  prevent  Its  property 
from  being  sold  under  executions.  The  court 
after  deducting  the  credits  and  offsets,  found 
the  aggregate  amoimt  of  plalntifTs  loss  on  ac- 
count of  such  outlays  to  be  $3,417,  and  as- 
sessed plaintiff's  damages  at  that  som  In  the 
Judgment  entered. 

Defendant  Toll  presents  the  special  de- 
fense, duly  pleaded  In  his  answer,  "that  with- 
out the  knowledge  or  consent  of  the  surety 
certain  changes  In  the  contract  were  made  by 
the  owner  and  contractor,  which  provided  for 
additional  work  and  materials,  the  price  of 
which  was  not  agreed  to  In  writing  before 
said  work  was  begun  or  said  materials  were 
furnished."  This  defense  is  founded  on  the 
specifications  (by  reference  made  part  of  the 
contract  between  the  owner  and  contractor) 
which  provided,  "should  the  owner  at  any 
time  during  the  progress  of  the  work  request 
any  alterations,  deviations,  additions  or  omis- 
sions from  the  contract  he  shall  be  at  liberty 
to  do  so  and  the  same  shall  in  no  way  affect 
or  make  void  this  contract  or  bond,  bat  will 
be  added  to  or  deducted  from  the  amount 
of  the  contract  as  the  case  may  be,  by  a  fair 
and  reasonable  valuation.  The  price  to  be 
agreed  upon  In  writing  before  being  put  Into 
execution,  and  if  any  dispute  shall  arise  re- 
garding the  valuation,  the  same  shall  be  de- 
cided by  arbitration."  To  escape  liability  on 
the  bond  the  surety  relies  here  on  two 
changes  in  the  plans  and  specifications  which 
were  made  on  oral  agreement  of  the  owner 
and  contractor,  after  the  execution  of  the 
contract  and  bond,  and  without  notice  to  the 
surety.  First,  the  trenches  for  the  footings 
of  the  foundations  and  walls  and  the  concrete 
footings  were  made  deeper  and  wider  than 
specified,  resulting  In  extra  expense  of  S-VKt. 
which  the  owner  paid  the  contractor;  and, 
second,  the  form  of  the  building  was  altered 
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slightly.  The  plans  and  specifications  de- 
scribe a  building  four  stories  high,  263  feet 
long,  120  feet  wide,  and  in  the  form  of  a 
right-angled  parallelogram.  When  the  work 
was  begun  it  was  found  that  the  street  on 
which  the  building  would  front  slightly  vari- 
ed from  a  true  course,  and  if  built  as  design- 
ed, one  of  the  front  corners  of  the  building 
would  be  on  the  street  line,  and  the  other 
four  or  fire  feet  therefrom.  It  was  on  the 
suggestion  of  the  contractor,  reluctantly 
adopted  by  the  owner,  that  the  form  of  the 
building  was  changed  to  that  of  a  rhomboid, 
In  order  that  the  front  wall  might  be  parallel 
with  the  street  If  we  were  sitting  as  a 
trier  of  fact,  we  would  find  from  the  evidence 
that  the  contractor  offered  to  make  the  alter- 
ation without  extra  charge;  but,  since  the 
trial  court  found  otherwise  by  allowing  the 
contractor  a  credit  of  $254.41,  as  the  extra 
cost  to  him  of  the  alteration,  and  the  finding 
Is  supported  by  substantial  evidence,  we  shall 
treat  it  as  we  would  the  verdict  of  a  Jury. 
The  deepening  and  widening  of  the  founda- 
tion was  made  necessary  by  the  nature  of  the 
soil  encountered  in  the  excavation  of  the 
trenches.  This  necessity  was  recognized  by 
the  owner,  architect,  and  contractor,  and  the 
change  was  agreed  to  as  a  matter  of  course 
and  the  owner  agreed  to  compensate  the  con- 
tractor for  making  it 

Shortly  after  the  work  was  begun,  the  con- 
tractor, prompted  by  his  subcontractor,  re- 
quested that  the  owner  put  in  writing  the 
agreement  to  pay  for  the  extra  work,  where- 
upon plaintiff  wrote  a  letter  addressed  to  the 
architect  in  which  It  agreed  to  pay  ?6  per 
yard  for  the  extra  concrete,  and  25  cents  per 
yard  for  the  extra  grading.  Counsel  for  de- 
fendant Toll  argue  that,  since  the  provision 
of  the  contract  to  which  we  have  referred 
required  the  price  "to  be  agreed  upon  in  writ- 
ing before  being  put  into  execution,"  this 
letter,  written  while  the  work  was  in  prog- 
ress, was  not  a  compliance  with  that  re- 
quirement under  the  strict  rules  of  construc- 
tion which  obtain  in  favor  of  a  surety.  We 
shall  concede  only  for  the-  purposes  of  argu- 
ment the  soundness  of  this  position,  and,  dis- 
missing this  letter  from  consideration,  shall 
treat  the  feature  of  the  case  now  before  us 
from  the  standpoint  that,  with  respect  to  the 
alterations  of  the  plans  and  specifications,  the 
price  of  the  extra  work  in  neither  instance 
was  agreed  on  in  writing.  This  omission 
should  not  be  held  to  have  released  the  surety 
from  the  obligation  of  the  bond,  for  the  rea- 
son that  under  no  reasonable  construction 
of  the  contract  between  the  owner  and  sure- 
ty may  it  be  said  that  the  alterations  in 
question  belonged  to  the  class  which  the  con- 
tract contemplated  should  be  made  only  on 
a  written  contract  between  the  owner  and 
contractor  fixing  the  price  of  the  extra  work. 
Sliould  we  concede  that  the  stipulation  in 
the  specifications  is  inconsistent  with  that  in 
the  bond,  and  that  they  should  be  construed 
together  as  parts  of  one  contract,  It  would 


avail  defendants  nothing.  Clearly  the  In- 
tention expressed  in  the  provision  in  the 
specifications  was  to  provide  a  method  by 
which  the  owner  might  comi)el  the  contractor 
to  make  such  changes  in  the  plans  and  speci- 
fications as  he  might  desire  during  the  prog- 
ress of  the  building,  and  bad  no  purpose  of 
restricting  the  freedom  of  the  owner  and  con- 
tractor to  make  changes  In  the  plans  and 
specifications  by  voluntary  agreement.  Tlie, 
language  "should  the  owner  at  any  time  dur- 
ing the  progress  of  the  work  request  any 
alterations,  ♦  •  •  he  shall  be  at  liberty 
to  do  so,"  cannot  well  be  reconciled  to  any 
other  interpretation,  and  the  idea  that  the 
subject  of  the  provision  was  i>osslble  compul- 
sory changes  is  borne  out  by  the  final  clause, 
which  provides  for  submitting  the  question  of 
price  to  arbitration  in  instances  where  the 
parties  might  be  unable  to  come  to  an  agree- 
ment respecting  it.  The  changes  under  con- 
sideration in  no  sense  were  compulsoty,  but 
were  made  by  the  owner  and  contractor  vol- 
untarily. They  did  not  fall  within  the  class 
designated  In  the  specifications,  and  were  not 
controlled  by  Its  provisions.  Bagwell  v.  Sure- 
ty Co.,  102  Mo.  App.  707,  77  S.  W.  327.  They 
did  belong  to  a  class  included  in  the  stipu- 
lation in  the  bond.  That  stipulation  covered, 
not  only  changes  compelled  by  the  owner,  but 
also  those  which  might  be  agreed  on  by  the 
owner  and  contractor.  It  did  not  place  any 
restrictions  on  the  right  of  the  parties  to 
make  such  changes,  nor  prescribe  any  method 
by  which  they  were  to  be  made.  Within  the 
legitimate  scope  of  the  proposed  improvement 
the  parties  were  accorded  complete  freedom 
to  contract  as  they  pleased,  and  the  utmost 
effect  that  could  be  given  the  provision  in  the 
specifications  (on  the  theory  tlut  it  should 
be  read  into  the  bond)  is  that  the  method  It 
prescribed  applied  solely  to  alterations  com- 
pelled by  the  owner,  and  not  to  those  made 
by  voluntary  agreement  To  the  extent,  at 
least,  that  the  bond  enlarged  the  right  of  the 
parties  to  make  alterations  over  that  provid- 
ed in  the  contract  between  the  owner  and 
contractor.  Its  terms  must  control,  and  in 
that  field  are  exclusive  of  the  contract  and 
conclusive  of  the  scope  of  the  right  and  the 
methods  by  which  it  may  be  exercised.  Bag- 
well V.  Surety  Co.,  supra.  The  surety  will 
not  be  released  on  the  ground  that  the  altera, 
tions  were  made  In  an  unauthorized  manner. 
Both  defendants  tender  In  their  answers, 
and  argue  here,  a  defense  based  on  alleged 
false  and  fraudulent  representations  made  by 
plaintiff  to  defendant  contractor,  by  which  he 
was  induced  to  reduce  materially  his  bid  be- 
low what  it  would  have  t>een  had  he  not  been 
deceived  by  the  representations.  The  declara- 
tions of  law  given  show  quite  clearly  that  the 
court  found  the  facts  against  defendants  on 
this  issue,  and  we  do  not  see  how  a  different 
conclusion  could  have  been  drawn  from  the 
evidence.  It  is  enough  that  we  find  in  the 
record  substantial  evidence  supporting  the 
finding.     We  shall  not  weigh  the  evidence, 
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nor  do  we  deem  It  necessary  to  discuss  Its 
details  pro  and  con. 

Complaint  Is  made  of  the  following  declara- 
tion at  law  given  at  the  instance  of  plaintiff : 
"The  contract  between  plaintiff  and  Sproul 
was  executed  on  the  28tb  day  of  December, 
1905,  before  the  bond  In  suit,  which  was  exe- 
cuted on  the  30th  day  of  said  December.  As 
between  plaintiff  and  Toll,  their  stipulation 
written  In  said  bond  modified,  with  the  con- 
sent of  Sproul,  the  stipulation  in  the  build- 
ing contract  as  far  aa  any  inconsistency  may 
exist  between  them,  and  the  stipulation  in  the 
bond  controls  so  far  as  defendant  Toll  is  con- 
cerned." The  proposition  of  law  thus  declar- 
ed is  sound,  but,  as  we  haye  Indicated,  its 
employment  was  not  necessary  to  a  proper 
disposition  of  the  case,  since,  on  the  hypothe- 
sis that  bond  and  contract  are  consistent,  we 
have  found  that  the  surety  should  not  be  re- 
leased. 

The  Judgment  is  affirmed.    All  concur. 


STATE  T.  TRANKLIN, 

(Kansas  City  Court  of  Api>eals.  Miasouri.  Oct 
19,  1908.    Rehearing  Denied  Nov.  16,  1908.) 

1.  Municipal    Cobforationb    (|    691*)— TJsk 

AND      RKOULATION      OF     PUBLIC      PLACES — 

Stbeets— Obbtbuctions— PowKBS  or  Tbus- 

TEES. 

The  authority  given  trustees  of  towns  and 
villages  to  open,  clear,  regulate,  grade,  pave,  or 
improve  streets  and  alleys,  and  to  regulate  sta- 
bles, does  not  vest  in  toe  tmstee  the  right  to 
maintain  obstructions  in  highways  or  to  suffer 
such  nuisances  to  be  maintamed  by  private  per- 
sons. 

[EM.   Note.— For  other  cases,   see   Municipal 
Corporations,  Dec.  Dig.  8  691.*] 

2.  Municipal  Cobpobations  (I  697*)- Usb 
AND  Regulation  or  Public  Places  — 
Stbeets  and  Otheb  Public  Wats— Rights 
and  Reiqdies  as  to  Obstbuctionb. 

Where  a  municipality  breaches  the  trust 
conferred  on  it  in  regard  to  control  of  high- 
ways, the  state  can  correct  the  abuse,  through 
the  Attorney  General  or  the  prosecuting  attor- 
ney of  the  county  wherein  the  nuisance  is  main- 
tained, by  suit  in  equity,  or,  under  Rev.  St. 
1899,  §  6130  (Ann.  St.  1906,  p.  3077),  the  cir- 
cuit court  may,  on  proceedings  in  the  name  of 
the  Attorney  General  or  prosecuting  attorney, 
administer  the  proper  relief,  and  hence,  where  a 
town  neglected  to  remove  an  obstruction  erect- 
ed by  an  individual  in  a  street,  the  prosecuting 
attorney  might  maintain  an  action  against  the 
town  and  the  Individual  to  remove  the  obstruc- 
tion, and  this  right  was  not  affected  by  Rev.  St. 
1809,  §  9074  (Ann.  St.  1900,  p.  4415),  imposing 
a  fine  on  one  obstructing  a  public  road. 

fEd.   Note.— For   other   cases,   see   Municipal 
Corporations,  Dec.  Dig.  {  697.*] 

3.  Municipal  Cobpobations  (|  657*)  — 
Stbeets— PowEB  to  Vacate. 

The  power  of  a  municipality  to  vacate  pub- 
lic streets  cannot  be  lawfully  exercised  for  any 

but  public  purposes. 

[FA.   Note.— For  other   cases,   see   Municipal 
Corporations,  Cent.   Dig.  {  722;    Dec   Dig.   i 

o.->-.*] 


4.  Municipal     Cobpobations     (|      897*)  — 
Stbeets— Rights  and  Remedies  ab  to  Ob- 
btbuctions OP  Road— Pasties  to   Actios. 
Whefe  an  individual  erected  an  obstmetiot 
In  a  street,  and  the  only  offense  of  the  town 
was  its  neglect  of  duty  to  make  him  ▼acate,  at 
town  was  not  a  necessary  party  to  an  action  b.T 
the  prosecuting  attorney  of  the  county  to  abaiV 
the  nuisance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1504;  Dec.  Dig.  i 
697.*] 

6.  Judouent   ((   17*)— Vacaxirg  —  E^bbob  as 

to  One  Defendant. 

That,  in  an  action  by  the  prosecuting  at- 
torney against  a  town  and  an  individual  t» 
compel  the  removal  of  an  obstruction  erectrd 
by  the  individual  in  a  street,  the  town  was  not 
legally  served  with  process,  and  judgment  vas 
erroneously  entered  against  it,  did  not  require 
the  disturbing  of  the  judgment  against  the  in- 
dividual defendant,  since  the  execution  of  th» 
judgment  against  the  individual  would  abate 
the  nuisance  without  affecting  any  prcperty 
right  of  the  town. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  §  27 ;  Dec.  Dig.  S  17.*] 

Appeal  from  Circuit  Court,  Osage  County. 

Action  by  the  state  against  James  D. 
Franklin  and  another.  From  a  Judgment  for 
plaintiff,  defendant  Franklin  appeals.  Af- 
firmed. 

W.  8.  Pope,  for  appellant  Gove  &  David- 
son, John  P.  Peters,  and  Monroe  &  Zerdy. 

for  the  State. 


JOHNSON,  J.  In  August,  1907.  ttie  prose- 
cuting attorney  of  Osage  county  brought  this 
action  against  James  D.  Franklin  aud  the  in- 
corporated town  of  Linn,  for  the  purpose  of 
obtaining  an  order  of  court  on  the  defend- 
ants to  remove  certain  obstructions  erected 
and  maintained  by  defendant  Fmnlclin  in  a 
public  highway  and  within  the  limits  of  the 
town.  Process  was  issued  commwntiiag  the 
sheriff  to  summon  F.  J.  Bolllot,  EL  €ove. 
Peter  Gove,  B.  J.  Brandt,  H.  C  Finck,  and 
James  D.  Franklin.  The  return  of  the  sheriff 
shows  service  on  all  of  these  persons,  but  the 
petition,  summons,  and  return  all  fail  to  dis- 
close that  the  first-mentioned  Ave  persons 
sustain  any  relation  to  the  suit.  We  are  toU 
by  the  prosecuting  attorney  that  Bolllot  was 
the  chairman  of  the  board  of  trustees  of  the 
town,  and  that  the  other  four  were  members 
of  the  board ;  but  that  fact  does  not  appear 
on  the  face  of  the  record.  The  town  did 
not  appear  to  deteni  the  action,  and  Judg- 
ment was  entered  against  it  by  default.  De- 
fendant Franklin  appeared  and  demurred  to 
the  petition  on  the  grounds  that  no  cause  of 
action  is  stated,  that  defendant  town  is  not  a 
necessary  or  proper  party  to  the  suit,  "the 
contention  being  about  a  public  county  road." 
that  there  is  "a  defect  of  proper  parties  both 
plaintiff  and  defendant,  and  that  the  suit  can- 
not be  determined  with  only  the  parties  here- 
to before  the  court"  The  demurrer  was 
overruled,  defendant  Franklin  stood  on  the 
demurrer,  refused  to  plead  further,  and.  aft- 
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«r  judgment  was  entered  against  bim,  in  ac- 
cordance with  the  prayer  of  the  petition, 
brought  the  cause  here  by  appeal.  He  is  the 
only  appealing  defendant. 

It  is  alleged :  That  the  suit  is  brought  by 
the  prosecuting  attorney,  "who  In  this  behalf 
prosecutes  for  the  state  of  Missouri" ;  that 
the  town  of  Linn  is  incorporated  under  the 
laws  of  Missouri  relating  to  the  incorporation 
of  towns  and  villages ;  that  defendant  Frank- 
lin owns  land  in  the  town  over  which  passes 
A  public  highway  known  as  the  Linn  and 
Rich  Fountain  public  road;  that  Franklin 
lias  erected  a  stable  and  fences  In  the  road 
-where  it  bisects  his  land,  and  thereby  wholly 
obstructed  its  use  as  a  public  highway;  that 
"the  defendant  the  town  of  Linn,  aforesaid, 
has  been  notified  of  the  obstructions  afore- 
«aid  and  requested  to  remove  the  same,  but 
has  wholly  failed  so  to  do,  and  has  failed  and 
-refused  to  Institute  any  kind  of  proceedings 
"Whatever  to  compel  the  said  defendant  James 
D.  Franklin  to  remove  and  abate  said  nui- 
sance"; and  that,  "If  the  state  of  Missouri 
has  no  right  to  complain  of  the  nuisance 
herein  mentioned,  then  there  is  no  remedy 
left  to  the  public  or  to  any  private  Individual 
by  which  they  can  rffect  the  removal  of 
aforesaid  obstructions  and  cause  the  nuisance 
herein  complained  of  to  be  abated."  The 
prayer  is  that  the  court  make  an  order  "di- 
recting said  defendants,  and  each  of  them,  to 
remove  the  obstructions  aforesaid  from  the 
public  highway  aforesaid,  and  forever  cease 
from  doing  any  act  which  shall  Interfere  with 
the  use  of  said  public  highway  by  the  pub- 
lic at  large,  and  that  said  obstructions  be  re- 
moved by  the  defendants  or  either  of  them 
within  a  certain  time  to  be  named  by  the 
cotirt,  and,  if  not  so  removed  within  the 
time  specified  by  said  court,  then  the  sheriff 
of  Osage  county.  Mo.,  be  ordered  to  remove 
the  same,  and  return  the  possession  and  use 
of  said  public  highway  to  the  public,  and 
for  such  other  and  further  orders  as  the 
court  may  deem  proper  in  the  premises." 

Defendant  contends  that  an  action  of  this 
character  cannot  be  maintained,  for  the  rea- 
son that  the  purpresture  is  in  an  incorpo- 
rated town,  and  the  town  alone  has  Jurisdic- 
tion over  public  thoroughfares  within  its 
boundaries,  and  is  vested  alone  with  the 
right  to  prosecute  actions  for  the  abatement 
of  obstructions  erected  in  such  highways 
which  are  public  nuisances.  We  are  cited  to 
sections  6004,  6010,  6012,  6015,  6010,  9549, 
«550,  9674,  Rev.  St.  1809  (Ann.  St.  1906,  pp. 
3032,  3034,  3037,  3038,  4373,  4415),  and 
to  State  ex  rel.  Mermod  v.  Heepe,  39  Mo. 
App.  49,  as  authority  for  this  position.  De- 
fendant is  right  in  saying  that  authority  is 
given  to  the  trustees  of  towns  and  villages 
"to  open,  clear,  regulate,  grade,  pave  or  im- 
prove the  streets  and  alleys  of  such  town," 
and  "to  regulate  livery,  sale  and  feed  sta- 
bles"; but  such  authority  does  not  vest  in 
tlie  trustees  the  right  to  maintain  obstruc- 
tions or  to  suffer  such  nuisances  to  be  main- 


tained by  private  persons.  The  power  over 
the  public  ways  conferred  by  the  laws  of  the 
state  is  in  the  nature  of  a  trust  which  the 
municipality  must  execute  in  furtherance  of 
the  object  of  the  trust,  and,  where  the  munic- 
ipality is  guilty  of  a  breach  of  this  trust  by 
acts  either  of  commission  or  omission,  the 
visltorial  right  of  the  state  empowers  it  tc 
proceed  in  court  to  correct  the  abuse.  This 
it  may  do,  through  the  arm  of  the  Attorney 
General,  or  of  the  prosecuting  attorney  of 
the  county  wherein  the  nuisance  is  maintain- 
ed, by  suit  in  equity,  or  suit  brought  under 
section  6130,  Rev.  St  1899  (Ann.  St.  1906,  p. 
3077),  which  provides:  "Whenever  any  prop- 
erty, real  or  personal,  is  held  by  any  munic- 
ipal corporation  In  a  fiduciary  capacity,  the 
circuit  court  shall  have  Jurisdiction  upon  pro- 
ceedings instituted  in  the  name  of  the  At- 
torney Oeneral  or  prosecuting  attorney,  to 
inquire  Into  any  breaches  of  trust,  fraud  or 
negligence,  and  to  administer  the  proper  re- 
lief." 

We  strongly  approve  what  was  said  on  this 
subject  by  the  St  Louis  Court  of  Appeals, 
speaking  through  Judge  Goods,  in  State  ex 
rel.  V.  Vandalla,  119  Mo.  App.  406,  94  S.  W. 
1009:  "The  Attorney  General  of  the  state, 
or  the  prosecuting  attorney  of  the  county  in 
which  the  nuisance  exists,  may  proceed  in 
equity,  in  behalf  of  the  sovereignty  of  the 
state,  for  its  abatement  This  is  the  rule.  In- 
dependent of  any  statute  touching  the  mat- 
ter, as  has  been  adjudged  in  many  cases. 
Smith  V.  McDowell,  148  111.  61,  85  N.  B.  141, 
22  L  R.  A.  393;  State  v.  Dayton,  36  Ohio 
St  434;  Hunt  ▼.  Railroad,  20  HI.  App.  282; 
People  v.  Beaudry,  91  Cal.  218,  220,  27  Pac. 
610.  We  apprehend  that  the  right  of  those 
officials  to  interfere  grows  out  of  the  visltori- 
al power  of  the  state  in  respect  of  trusts  of 
ja  public  nature,  and  that  the  Interference  is 
akin  to  the  suits  In  equity  brought  by  Attor- 
ney Generals  for  the  regulation  of  public 
charities,  which  are  frequently  met  with  In 
the  reports.  Att  Gen.  v.  Haberdasher  Co., 
15  Beav.  307;  Parker,  Atty,  Commonwealth, 
V.  May,  5  Cush.  (Mass.)  336.  The  usual  mode 
of  proceeding  in  seeking  relief  respecting  ei- 
ther charities  or  purprestures  and  other  nui- 
sances is  by  an  Information  in  equity,  which 
pleading  corresponds  nearly  to  a  bill  in  eq- 
uity filed  by  a  private  suitor  for  his  owu 
benefit  The  information  is  in  behalf  of  the 
sovereignty  of  the  state,  to  redress  some 
grievance  of  which  the  state  may  complain  in 
equity  on  its  own  account,  or  on  account  of 
persons  or  Interests  under  its  special  protec- 
tion, like  idiots,  lunatics,  and  charities.  And 
informations  In  equity  are  filed  by  the  officer 
representing  the  sovereignty  of  the  state; 
that  is  to  say,  the  Attorney  Greneral,  or.  in 
this  commonwealth,  some  prosecuting  attor- 
ney. This  sort  of  information  possesses  most 
of  the  characteristics  of  a  bill  in  equity  and 
differs  from  the  latter  in  form  rather  than 
In  function.  1  Encyc.  PI.  &  Pr.  pp.  857,  859; 
Story,  Eq.  PI.  |  8;  People  ▼.  Stratton,  25 
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Cal.  242.  Some  of  the  formal  differences  be- 
tween tbe  two  are  pointed  out  In  the  opin- 
ions In  Atty.  Gen.  t.  Mollter,  26  Mich.  444, 
449,  and  Atty.  Gen.  v.  Erart  B.  Co.,  34  Mich. 
462,  472.  The  right  of  the  prosecuting  attor- 
ney of  Audrain  county  to  maintain  tbe  pres- 
ent proceedbig  Is  made  clear  by  both  ancient 
and  modem  decisions  of  equity  courts  and  is 
supported  by  a  statute  of  this  state,  which 
provides  that  whenever  any  property,  real  or 
personal,  Is  held  by  a  municipal  corporation 
In  a  fiduciary  capacity,  tbe  circuit  court  shall 
have  jurisdiction  of  a  proceeding  Instituted 
In  the  name  of  tbe  Attorney  General  or  pros- 
ecuting attorney  to  inquire  Into  any  breaches 
of  trust,  fraud,  or  negligence  and  to  admin- 
ister proper  relief.  Rev.  St.  1899,  {  6130 
(Ann.  St.  lOOti,  p.  3<t77).  An  imiuiry  into 
breaches  of  trust  and  fraud  would  naturally 
be  conducted  by  a  court  of  equity  and  accord- 
ing to  equity  pleading  and  practice.  A  pnr- 
presture  in  a  highway  is  a  grievance  of  suf- 
ficient importance  to  Justify  its  abatemoit  at 
tbe  Instance  of  the  state.  Atty.  Gen.  v.  Evart 
B.  Co.,  34  Mich.  473 ;  State  v.  Dayton ;  Hunt 
V.  Railroad ;  People  v.  Beaudry,  supra."  The 
authority  to  vacate  public  streets  found  in 
many  of  tbe  grants  to  municipalities  has  Its 
limitations.  It  cannot  be  lawfully  exercised 
for.  any  but  public  purposes,  certainly  not  for 
private  gain  or  advantage.  "The  grant  of 
power  In  this  particular  is  to  be  construed  in 
view  of  tbe  purposes  for  which  the  munici- 
pality is  Invested  with  the  control  of  its 
streets,  alleys,  and  public  grounds."  Smith 
T.  McDowell,  148  111.  61,  35  N.  E.  141,  22  L. 
R.  A.  893. 

Both  on  reason  and  authority,  it  is  quite 
clear  that  the  maintenance  of  the  obstruc- 
tions in  tbe  public  highway  by  tbe  defendant 
Franklin  and  the  neglect  of  the  town  to  per- 
form its  duty  to  proceed  for  the  abatement  .of 
the  nuisance  Justified  the  state  In  employing 
Its  visltorial  power  for  the  correction  of  the 
abuse.  Tbe  petition  states  a  cause  of  action. 
The  right  to  prosecute  the  suit  either  as  one 
in  equity  or  under  the  statute  quoted  is  not 
afl^ected  by  the  provisions  of  section  9674, 
Rev.  St.  1899  (Ann.  St  1906,  p.  4415).  While 
we  concede  the  contention  of  the  appealing 
defendant  that  tbe  town  of  Linn  was  not  le- 
gally served  with  process,  and  that  Judgment 
against  It  was  entered  erroneously  (Cloud  v. 
Inhabitants  of  Pierce  City,  86  Mo.  357),  we 
do  not  share  his  conclusion  that  the  judg- 
ment against  bim  should  be  disturbed  on  that 
account.  Since  It  appears  from  the  aver- 
ments of  the  petition,  which  In  tbe  present 
posture  of  the  case  must  be  accepted  as  true, 
that  defendant  Franklin  is  the  owner  of  the 
obstructions.  Is  in  occupation  of  the  street, 
and  that  the  only  ofFense  of  the  town  consists 
in  its  neglect  of  the  duty  to  make  him  vacate, 
we  do  not  think  tbe  town  Is  a  necessary  par- 
ty to  an  action  against  tbe  real  offender.  The 
execution  of  the  Judgment  against  Franklin 


will  completely  abate  the  nalsance  wltboot 
affecting  any  property  Interest  or  right  i-J 
the  town.  The  state  is  merely  doing  wtu: 
the  town  should  have  done,  and  there  is  zj 
reason  for  making  the  town  a  [tarty. 
The  Judgment  Is  afllrmed.    All  coacnr. 


MARCHECK  et  ox.  v.  KLUTE  et  al. 

(St.    Louis    Court    of    Appeals.      Missoun. 

Oct.  20,  1908.) 

1.  LANni.OBn  AND  Tenant  (|  162*) — Injusie.- 

FBOM  DaNOEBOUS  CONDmON  OW  PBEICISIS- 

LaNDLOBD'S  DtTTT  TO  TENANT. 

Where  only  a  part  of  a  building  is  1m^! 
or  separate  parts  leased  to  different  tenac 
and  the  landlord  retains  control  of  the  part  lc: 
leased,  he  is  bound  to  use  reasonable  diligeoM  i- 
keep  in  a  safe  condition  the  part  over  whid:  b- 
retains  control  -  bis  retention  of  control  bek: 
tbe  test  of  his  liability. 

[EM.  Note.— For  other  cases,  see  Landlord  ui 
Tenant,  Cent  Dig.  |  629;    Dec.  Dig.  S  162.»1 

2.  Landlobd  AND  Tenant  (§  124*) — Vst  of 

PBEUISES— AFFUBTBNANCES— MSAJVS   OF  E.'i- 
TBANCE. 

Where  defendant  leased  plaintiff  two  ro-':i< 
in  the  loft  of  a  stable,  entrance  to  the  rooms  »- 
ing  up  a  stairway  to  the  loft  and  along  the  c::- 
occupied  part  of  the  loft  to  the  rooms,  the  letS' 
carried  with  it  the  right  to  use  the  stairway  itt 
the  portion  of  the  loft  necessary  to  pass  in  aixi 
out  of  the  rooms. 

[EM.  Note.— For  other  cases,  see  Landlord  acd 
Tenant,  Cent  Dig.  IS  437,  438;  Dec  Dig.  i 
124.»] 

3.  Landlobd  and  Tenant  (§  164*) — Injubies 

FBOM  DaNOEBOUS  CONDITION  OF  PBEVIsEs- 

Landlobd'b  Dutt  to  Tenant. 

Where  defendant  leased  plaintiff  two  roo=s 
in  the  loft  of  a  stal>le,  entrance  thereto  he.:; 
up  a  stairway  and  through  the  portion  of  it- 
ioft  used  for  storing  hay,  etc.,  that  portion  c-f 
the  loft  being  also  used  by  any  one  engaged  ir 
defendant's  business  therein,  he  retained  coutic! 
of  the  passageway  for  the  purpose  of  repairs, 
and  was  bound  to  keep  it  reasonaUy  safe.  ~- 
that  he  would  be  liable  for  injuries  to  plaintif} 
son  by  falling  through  a  chute  if  it  was  so  near 
the  passageway  as  to  l>e  dangerous. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {S  630,  631,  633 ;  Dec  DL: 
S  164.»] 

4.  Landlobd  and  Tenant  (|  162*) — iNjrsres 
From  Dangebgus  CJondition  of  Preuises— 
Extent  of  Landlobd's  Dutt  —  Duty  to 
Tenant's  Family. 

A   landlord   owes  no  greater  duty   to  tb' 

tenant's   children   to    keep   premises    in   reas'^r.- 

ably  safe  condition  than  to  tbe  tenant  hims^-.f 

[EM.  Note.— For  other  cases,  see  Landlord  ace 

Tenant  Dec  Dig.  {  162.*] 

5.  Landlobd  and  Tenant  (|  164*) — ^Injubiis 

,  FKOM  DANOEBOUS  CONDITION  OF  PREMISES— 

INJTTBIBS  TO  Tenants— Failube  to  Gcabo 
Danoebous  Places— Negligence. 

The  entrance  to  rooms  leased  plaintiff  ic 
the  loft  of  a  stable  was  by  a  stairway  leadins 
to  an  outside  landing  and  through  a  part  '■'. 
the  loft  not  occupied  by  plaintiff,  and  a  hir 
chute,  through  which  plaintiff's  child  fell-  wa- 
nt least  three  feet  to  the  right  of  the  pas^aj- 
way  to  tbe  rooms  and  aeainst  the  wail  tfarcu.!: 
which  entrance  was  made,  so  that,  to  fall  ii.:-' 
it,  it  would  be  necessary  to  go  three  feet  to  it* 
right  immediately  after  entering  the  outer  d^>-. 
Held,  that  the  position  of  tbe  chute  did  i ' : 
render  the  passageway  to  the  rooms  dangero-.i''. 


*For  otbar  case*  •«•  same  topic  and  aaetlon  NUUBBR  In  Dec.  ft  Am.  Diss.  1907  tfi  data,  ft  Rcport«r  Ind«i«« 
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so  as  to  make  the  landloid  liable  for  injaries  to 
plaintifTa  child  from  falling  throngh  it 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  K  680,  631,  633;  Dec.  Dig. 
I  1G4.*] 

6.  Landlord  and  Tenant  (J  169*)— Injubieb 
FBou  Danoebocs  Condition  of  Pbemibes— 
iNjvBiEs  TO  Tenant— Actions— SurFiciEN- 
CT  OF  Evidence. 

In  an  action  by  a  tenant  for  the  death  of 
bis  child  by  falling  through  a  chnte  in  the  un- 
occupied i>ortion  of  a  stable  loft  in  which  plain- 
tifFs  rooms  were  located,  the  evidence  held  to 
show  that  the  child  was  not  using  the  ordinary 
passageway  to  the  rooms  when  he  fell,  but  was 
running  across  the  part  not  occupied  by  plaintiff. 
[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  i  169.*] 

7.  Landlobd  and  Tenant  (|  165*)— Injubieb 

FBOM  DANQEBOUS  CONDITION  OF  PREMISES— 

Injubieb  to  Licensee. 

Even  if  a  tenant's  children  were  licensed 
to  play  in  the  onoccapied  part  of  the  loft  of  a 
stable  in  which  rooms  rented  by  plaintiff  were 
situated,  the  landlord  was  not  bound  to  keep 
that  part  of  the  loft  safe,  and,  in  the  absence 
of  misfeasance,  would  not  be  liable  for  injuries 
to  them  while  using  it,  and  hence  was  not  liable 
for  injaries  to  a  child  by  falling  throngh  an  un- 
guarded chute  in  that  part  of  the  loft. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S  630;   Dec.  Dig.  {  165.*] 

8.  Neoliqence  (S  23*)— Condition  of  Build- 
ing— Places  Attbactive  to  Children. 

The  doctrine  of  the  "turntable"  cases,  im- 
posing a  liability  for  maintaining  dangerous 
places  attractive  to  children,  will  not  be  ex- 
tended. 

[E<d.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S  34;   Dec.  Dig.  §  23.*] 

9.  Landlobd  and  Tenant  (§  169*)— Injubieb 
FBou  Defects — Actions — Pleading. 

In  order  to  entitle  a  tenant  to  recover  for 
injuries  received  because  of  the  landlord's  fail- 
ure to  protect  a  dangerous  place  near  the  leas- 
ed premises  as  agreed,  he  should  have  alleged 
such  promise  and  the  landlord's  breach  in  his 
petition. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  {  169.*] 

10.  Landlord  and  Tenant  (1 164*)— Injubies 
FBOU  Defects  —  Breach  of  Covenant  to 
Kepaib— Right  of  Action. 

As  a  general  rule,  a  lessor's  covenant  to 
repair  will  not  support  an  action  for  personal 
injnries  resulting  from  his  failure  to  repair; 
snch  injuries  being  deemed  too  remote  to  have 
been  contemplated  by  the  parties  when  the 
covenant  was  given. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  §§  630,  631;  Dec.  Dig.  I 
164.*] 

11.  Landlord  and  I'enant  (|  164*)— Injury 
ITROM  Defects— Breach  of  Covenant  to 
Repair- Right  of  Action. 

Where  a  landlord,  when  he  rented  rooms  in 
a  stable  loft  agreed  to  properly  guard  the 
entrance  to  a  hay  chute  in  the  unoccupied  part 
of  the  loft  In  order  to  protect  the  tenant's  chil- 
dren, a  child  of  the  tenant  could  recover  for 
injuries  resulting  from  the  landlord's  failure  to 
make  snch > repairs;  the  rule  that  a  landlord's 
covenant  to  repair  will  not  support  an  action 
for  personal  injuries  for  failure  to  repair  hav- 
ing no  application,  since  an  injury  to  the  child 
was  contemplated  when  the  agreement  to  repair 
whs  made. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  630,  631;  Dec.  Dig.  § 
104.*] 


IZ  Landlord  and  Tenant  (|  164*)— Injuries 
FBOic  Defects  —  Breach  of  Covenant  to 
Repaib — Right  of  Action. 

The  rule  that  a  landlord's  covenant  to  re- 
pair will  not  support  an  action  for  personal  in- 
juries for  his  failure  to  repair  is  applicable  only 
by  analogy  to  a  landlord  s  agreement  to  guard 
the  entrance  of  a  chute  in  the  unoccupied  part 
of  a  stable  loft  In  which  the  leased  rooms  were 
situated,  as  the  stipulation  was  not  to  repair 
the  leased  premises  or  an  appurtenance  thereto. 
[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  8{  630,  631;    Dec.  Dig.  i 

13.  Landlord  and  Tenant  (S  164*)— Breach 
OF  Landlord's  Covenant  to  Repair— Ac- 
tion FOR  Personal  Injuries. 

An  action  for  personal  injuries  resulting 
from  a  breach  of  the  landlord's  covenant  to 
repair  is  allowed  when  the  injury  was  contem- 
plated by  the  parties  when  executing  the  cove- 
nant, or  when  the  landlord  omitted  to  perform 
his  agreement  after  he  knew  that  its  perform- 
ance was  essential  to  the  safety  of  the  tenant 
and  his  family. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {{  630,  631;  Dec.  Dig.  { 
164.*] 

Appeal  from  St  Louis  Circuit  Court ;  Jesse 
A.  McDonald,  Judge. 

Action  by  William  J.  Marcbeck  and  wife 
against  August  F.  Klute  and  others.  From 
an  order  granting  a  motion  for  a  new  trial 
upon  verdict  for  plalutlfTs,  they  appealed. 
Order  affirmed,  and  cause  remanded. 

Tbese  plaintiffs  are  husband  and  wife,  and 
their  suit  is  for  damages  for  the  death  of 
their  son  Oliver  Anthony  Marcheck,  alleiied 
to  have  been  caused  by  the  negligence  of  de- 
fendants In  particulars  to  be  stated  presently. 
Defendants  conduct  a  grocery  store  at  No. 
3900  Shenandoah  avenue,  in  St  Louis.  The 
description  of  the  premises  by  the  witnesses 
was  fragmentary,  but  we  understand  they 
were  on  the  southwest  comer  of  Shenandoah 
avenue  and  some  other  street  The  lot  fronts 
on  the  avenue  and  runs  southwardly  to  an 
alley.  A  two-story  stable  where  defendants' 
horses  and  vehicles  were  kept  stood  on  the 
rear  end  of  the  lot  In  February,  1906,  plain- 
tiff William  J.  Marcheck  entered  defendants' 
employ.  Bis  duties  were  to  deliver  goods  and 
take  care  of  the  horses  and  vehicles  of  the 
firm,  for  which  services  be  was  to  be  paid  $7 
a  week  and  granted  the  use  of  two  rooms  in 
the  second  story  of  the  stable  for  a  resi- 
dence. The  entrance  to  the  rooms  was  by 
a  stairway  running  up  the  north  side  of  the 
building  to  a  landing,  from  which  a  door 
opened  Into  the  second  story  or  loft  of  the 
stable.  Immediately  to  the  left  of  the  en- 
trance was  the  first  of  the  two  rooms  occu- 
pied by  plaintiffs  and  used  by  tbem  for  a 
kitchen.  Further  down  was  the  second  room 
which  they  used  for  a  sleeping  chamber. 
The  rooms  were  on  the  east  side  of  the  sec- 
ond story  of  the  stable,  which  was  about  18 
or  20  feet  deep  north  and  south.  The  west 
part  of  the  loft  was  used  as  a  storage  place 
for  harness,  a  buggy,  and  hay.    There  were 
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two  hay  chntes  Ib  this  part  of  the  loft,  about 
IMt  by  8  feet  In  dimensions.  One  of  these 
was  toward  the  south  end  of  the  loft  and  the 
other  against  the  north  wall,  and  at  a  dis- 
tance from  the  entrance  door,  estimated  by 
the  witnesses,  at  from  three  to  six  feet. 
Some  witnesses  said,  when  the  door  from  the 
outside  landing  was  opened  Into  the  loft  and 
turned  back  against  the  north  wall.  It  nearly 
touched  the  north  chute;  whereas,  other 
witnesses  said  It  fell  two  or  three  feet  short 
of  reaching  the  chute.  Hay  was  dumped  In- 
to the  chutes,  and  slid  from  the  loft  to  the 
mangers  below.  These  chutes  were  con- 
Btmcted  of  boards  extending  down  to  the 
mangers,  projecting  seven  or  eight  Inches 
above  the  floor  of  the  loft  and  with  the  open- 
ings uncovered.  Between  the  two  chutes 
harnesses  and  hay  were  deiKMlted  and  a  bug- 
gy was  swung.  This  sketch  shows  how  the 
loft  was  arranged: 
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Two  months  after  plaintiffs  had  moved  In- 
to the  loft  their  son  Oliver  fell  Into  and  down 
the  north  chute,  alighting  on  his  stomach 
over  a  crossbar  which  separated  the  manger 
at  the  foot,  and  receiving  an  Injury  from 
which  he  died  two  days  afterward.  The  ac- 
cident happened  before  noon  of  April  24, 
1908,  and  what  Is  known  about  It  was  testi- 
fied by  the  mother  of  the  child.  She  said 
she  was  working  in  the  kitchen,  with  the 
door  between  It  and  the  loft  open.  Oliver 
said  he  wanted  to  play  in  the  yard  where 
bis  father  was,  and  she  told  him  be  could 
not  go  alone,  but  she  would  take  him  as  soon 
as  she  had  the  time.  As  this  was  said,  the 
child  ran  out  of  the  kitchen  and  into  an- 
other part  of  the  loft  to  get  a  toy  wagon  to 
take  with  him  to  the  yard  when  his  mother 
was  ready  to  go.  She  Instantly  heard  the 
wagon  strike  the  chute,  called  to  her  son,  who 
answered,  and,  on  going  to  the  mouth  of  the 
chute,  she  saw  him  lying  across  the  crossbar. 
Mr.  Marcbeck  testified  defendants  required 
him  to  live  in  the  stable  so  he  could  be  near 
the  horses,  and  testified,  further,  defendants 
knew  he  had  small  children ;  that  he  spoke 
to  one  of  them  about  the  hay  chutes,  and 
this  defendant  promised  to  have  them  fixed 
so  as  to  be  safe,  saying  they  would  send 


for  men  to  put  hinged  covers  on  them;  that 
he  (Marcbeck)  took  It  for  granted  this  would 
be  done,  and  said  no  more  about  the  matter. 
The  petition  declares  on  defendants'  negli- 
gence In  permitting  the  hay  chutes  to  remain 
uncovered  In  dangerous  proximity  to  the  part 
of  the  loft  plaintiffs  and  their  family  were 
compelled  to  use  in  going  to  and  from  their 
rooms,  but  nothing  is  said  about  the  promise 
to  cover  the  chutes;  the  substance  of  the 
charge  being  that  the  chutes  were  In  dose 
proximity  to  the  stairway  and  in  the  com- 
mon passageway  to  plaintiffs'  rooms,  and  de- 
fendants negligently  failed  to  provide  cover- 
ings or  guards  for  them  as  was  their  duty 
under  the  law,  and  negligently  permitted 
them  to  remain  without  guards  or  protection 
of  any  kind,  though  defendants  knew  them 
to  be  dangerous  to  piahitiffs  and  their  fam- 
ily; and,  in  consequence  of  this  negligences 
plalntifbi'  child  fell  into  the  chute  and  was 
killed. 

The  answer  is,  first,  a  general  denial ;  sec- 
ond, an  averment  the  rooms  occupied  by 
plaintiffs  and  the  floor  of  the  hay  loft  were 
in  the  same  condition  when  the  accident  oc- 
curred as  when  plaintiffs  took  the  rooms; 
third,  that  defendants  did  not,  when  they 
hired  Marcheck,  or  when  he  moved  Into  the 
premises,  make  any  representation  or  state- 
ment to  plaintiffs,  or  either  of  them,  concern- 
ing the  condition  of  the  premises,  and  the 
condition  of  the  floor  of  the  loft  and  of  the 
chutes  was  obvious,  and  plaintiffs  assumed 
whatever  risk  attended  the  occupancy.  The 
court  instructed  the  jury,  in  substance,  as 
follows:  That  If  plaintiff  Marcheck  was  in 
the  employ  of  defendants,  and  was  residing 
as  a  tenant  with  his  family  In  the  rooms  In 
and  adjoining  the  hay  loft,  in  defendants' 
possession  and  control,  and  it  was  necessary 
for  plaintiff  and  his  family  to  pass  over  part 
of  the  bay  loft  to  reach  the  stairway  leading 
to  the  ground,  and  defendants  permitted  a 
hay  chute  to  remain  without  covering  or 
guarding  it,  so  near  the  passageway  from  said 
rooms  as  to  make  the  same  dangerous  to 
persons  using  it  with  ordinary  care,  and  if 
such  condition  was  known  to  defendants,  or 
by  ordinary  care  could  have  been  known  to 
them,  and  defendants,  in  the  exercise  of  ordi- 
nary care  to  persons  occupying  said  rooms, 
could  have  guarded  or  covered  said  hay  chute 
and  made  the  same  safe,  then  the  omission 
of  defendants  to  cover  it  and  leaving  it  with- 
out guards  constituted  negligence,  and  they 
were  liable  to  plaintiffs  for  all  damages  which 
directly  resulted  from  such  negligence;  and. 
if  the  Jury  found  plaintiffs'  minor  son,  while 
rightfully  in  and  about  the  passageway  and 
In  the  exercise  of  such  discretion  as  would 
be  exercised  by  a  ctiild  of  his  age.  fell 
through  the  hay  chute  because  of  its  un- 
guarded and  dangerous  condition,  the  verdict 
must  be  for  plaintiffs.  The  court  refused  ai! 
the  instructions  asked  by  defendants,  Vrbich 
were,  in  the  main,  to  the  toUowlng  effect: 
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If  the  Jury  believed  plalutlffg'  bod  came  to 
bis  deatb  while  be  was  playing  Id  the  hay- 
loft, the  verdict  must  be  for  defendants; 
that  If  the  openings  in  the  floor  were  obvious, 
risible,  and  apparent,  and  known  to  plain- 
tlCFs  when  they  took  the  rooms,  they  could 
not  recover ;  that  plaintiffs  by  occupying  the 
rooms  assumed  all  the  risk  incident  to  the 
openings  in  the  floor;  that  there  was  no  evi- 
dence of  a  warranty  by  defendants  of  the 
safety  of  the  premises  which  piaintlfls  would 
occupy  or  the  safety  of  the  passageway  or 
approach  thereto,  and  the  law  would  not, 
when  the  defects  complained  of  were  visible 
and  apparent.  Imply  a  warranty.  Two  or 
three  other  Instructions  which  we  deem  un- 
necessary to  recite  were  refused.  The  jury 
returned  a  verdict  for  plahitUTs  for  $2,000, 
but  on  motion  of  defendants  for  a  new  trial 
It  was  set  aside  by  an  order  reciting  this  was 
done  because  the  court  had  erred  in  admit- 
ting evidence  and  in  the  refusal  of  instruc- 
tions.  -The  present  appeal  was  prosecuted 
from  the  order  sustaining  the  motion  for  new 
trial 

W.  D.  Izenberg  and  Sturtevant  &  Sturte- 
vant,  for  appellants.  Rassieur,  jchuurmach- 
er  &  Rassieur,  tor  respondents. 

GOODS,  J  (after  stating  the  fbcts  as 
above)  The  question  of  the  duty  of  a  land- 
lord to  keep  in  reasonably  safe  condition  for 
use  parts  of  premises  he  retains  control  of, 
intending  them  to  be  used  by  tenants  to 
whom  other  parts  are  let,  has  been  the 
source  of  conflicting  decisions.  Many  cases 
on  the  subject  are  collected  in  the  note  to 
Dollard  v  Roberts,  14  L.  B.  A.  238,  and  the 
conflict  will  be  observed  on  reading  said  note 
and  the  text  and  notes  of  standard  treatises 
on  landlord  and  tenant  law.  The  question 
has  been  presented  usually  in  Instances 
where  an  owner  of  a  house  had  let  apart- 
ments in  it  to  several  tenants,  but  had  re- 
tained control  of  such  parts  as  porches,  halls, 
and  stairways  for  the  use  in  common  of  his 
tenants;  and  it  is  generally  held  the  owner, 
whether  he  agrees  to  do  so  or  not,  must  look 
after  the  condition  of  these  common  ap- 
purtenances. But  as  to  whether  an  owner's 
duty  to  a  particular  tenant  is  to  keep  an  ap- 
purtenance of  which  the  owner  has  control 
only  in  as  good  repair  as  when  the  tenant 
took  possession,  or  in  safe  repair,  or  the 
tenant  must  take  care  of  himself,  there  are 
contrary  opinions,  as  the  following  cltationa 
make  manifest:  Looney  v.  McLain,  129 
Mass.  33,  37  Am.  Rep.  295 ;  Bowe  v.  Hunk- 
iDg,  135  Mass.  380,  46  Am.  Rep.  471 ;  Moyni- 
han  V.  Allyn,  162  Mass.  270,  38  N.  E.  497; 
Qulnn  V.  Perham,  151  Mass.  162,  23  N.  R 
7.35:  Neyer  v.  Miller,  51  N.  Y.  Super.  Ct.  516; 
Bold  V.  O'Brien,  12  Daly  (N.  Y.)  160 ;  Doupe 
V.  Genin,  45  N.  Y.  119,  6  Am.  Rep.  47 ;  Peil 
V.  Relnbart.  127  N.  Y.  381.  27  N.  E.  1077, 
12  r..  R.  A.  843;  Humphrey  v  Walt.  22  N.  C. 
C.  581 ;  Payne  v.  Irvin,  144  111.  488,  33  N.  E. 
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766 ;  Buckley  v.  Cunnlngbam,  103  Ala.  449, 15 
South.  826,  48  Am.  St.  Rep.  42 ;  McCarthy  v. 
Bank,  74  Me.  315,  43  Am.  Rep.  501 ;  Rosen- 
fleld  V  Arrol,  44  Minn.  395,  46  N.  W.  768,  20 
Am.  St  Rep.  584;  Jones  v.  Freidenburg,  66 
Ga.  505,  42  Am.  Rep.  86.  And  see  note  in 
14  L.  R.  A.,  supra.  A  rule  on  this  subject 
was  prescribed  by  our  Supreme  Court  in 
McGluiey  v.  AUlance  Trust  Co.,  168  Mo.  257, 
66  S,  W.  153,  56  L.  R.  A.  334,  and  the  text  of 
the  18  Am.  &  Bng.  Ency  Law  (2d  Ed.)  220, 
adopted.  It  reads  as  follows:  "The  rule 
laid  down  by  the  weight  of  authority  is  that 
when  the  landlord  leases  separate  portions 
of  the  same  building  to  different  tenants,  and 
reserves  under  bis  control  those  parts  of  the 
building  or  premises  used  in  common  by  all 
the  tenants,  he  is  under  an  implied  obligation 
to  use  reasonable  diligence  to  keep  in  a  safe 
condition  the  parts  over  which  he  so  reserves 
control," 

In  the  McGinley  Case  the  evidence  Justi- 
Qed  the  conclusion  that  the  owner  of  certain 
tenement  houses  wherein  apartments  were 
let  to  dlfTerent  parties  had  retained  control 
of  the  porches  and  stairways  for  purposes  of 
construction  and  repair ;  and,  this  being  true, 
he  was  held  liable  for  an  injury  to  the 
daughter  of  a  tenant  due  to  a  defective  out- 
side stair  railing  giving  way.  It  appearing  the 
landlord  could  have  learned  of  the  condition 
of  the  railing  by  ordinary  care.  The  prem- 
ises in  question  were  not  demised  to  several 
tenants,  but  the  case  falls  within  the  prin- 
ciple of  the  McGinley  Case  and  others  that 
deal  with  the  responsibility  of  owners  of 
apartments.  It  involves  the  essential  fact 
on  which  such  owners  are  held  responsible 
for  the  condition  of  those  parts  of  the  build- 
ings not  turned  over  to  the  tenants;  1.  e., 
that  the  landlord  is  in  control  of  those  parts, 
and  may  enter  on  them  to  make  repairs. 
<rhat  this  Is  the  decisive  fact  in  determining 
where  the  duty  rests  to  provide  for  the  safe 
condition  of  any  part  of  demised  premises 
was  declared  in  the  McGinley  Case,  and  is 
recognized  generally.  The  Supreme  Court 
said  that  ordinarily,  when  repairs  are  need- 
ed on  a  bouse  in  the  possession  of  a  lessee, 
be  may  make  them,  and  no  one  else  has  the 
right  to  enter  for  the  purpose;  that  right 
and  duty  go  together  In  such  matters,  and  If 
one  may  enter  by  virtue  of  his  estate  In  the 
premises,  and  safety  requires  repairs,  it  is 
his  duty  to  make  them,  but,  when  be  has  no 
right  to  enter,  he  has  no  such  duty. 

No  part  of  the  upper  loft  of  defendants' 
stable  was  let  to  Marcheck  except  the  two 
living  rooms ;  but  the  lease  carried  the  right 
to  use  the  stairway,  the  landing,  and  a  por- 
tion of  the  loft  in  front  of  the  doors  of  the 
rooms  to  pass  in  and  out  Jones,  L.  &  T.  § 
104 ;  Taylor,  L.  &  T.  (9th  Ed.)  160.  The  out- 
side door  used  by  plaintiffs  and  their  family 
in  going  to  and  from  their  rooms  was  Im- 
mediately beside  the  first  room,  or  kitchen. 
No  aisle  down  the  length  of  the  loft  vran 
railed  off  for  a  passageway,  but  in  reason 
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plaintiffs  were  entitled  to  use  at  least  the 
width  of  the  entrance;  and  we  bold  under 
the  decision  supra  of  the  Supreme  Court  It 
was  the  duty  of  defendants,  even  though  they 
gave  no  promise  about  it,  to  use  care  to  keep 
this  portion  of  the  floor  reasonably  safe. 
The  strip  was  not  turned  orer  to  plaintiffs 
for  their  excluslre  use,  but  might  be  used  as 
well  by  whomsoever  had  occasion  to  go  Into 
the  unleased  side  of  the  loft  on  defendants' 
business.  It  is  fairly  Inferable  tbat  the  strip 
remained  In  defendants'  control  for  the  pur- 
pose of  repairs.  If  so,  they  were  liable  for 
the  accident  to  plaintiffs'  son,  if  the  chute  in- 
to which  he  fell  was  so  near  the  passageway 
as  to  render  the  latter  dangerous.  This 
question  was  submitted  to  the  jury  as  an  Is- 
sue of  fact ;  and.  Indeed,  the  gravamen  of 
the  case  stated  In  the  petition  was  the  dan- 
gerous proximity  of  the  chute.  Study  of  the 
evidence  has  satisfied  us  a  case  for  the  jury 
was  not  made  out.  The  chute  which  pro- 
jected considerably  above  the  floor  was  so 
far  from  the  passageway  that  to  conclude  It 
made  the  passageway  dangerous  would  be 
unreasonable.  Defendants  owed  no  greater 
duty  to  the  deceased  than  they  owed  to  their 
tenant  Marcheck  himself.  This  proposition 
was  decided  In  the  McGlnley  Case,  wherein  It 
was  said  any  member  of  a  tenant's  family 
stands  In  the  same  relation  to  the  landlord 
as  the  tenant  himself,  so  far  as  the  right  to 
recover  for  an  Injury  due  to  defects  In  the 
tenement  Is  concerned ;  and  that  the  question 
of  the  landlord's  liability  when  a  member  of 
the  tenant's  family  Is  hurt  might  be  thus 
stated:  "Is  a  landlord  liable  to  his  tenant 
for  damages  under  such  circumstances?"  To 
the  same  effect  is  Peterson  v.  Smart,  70  Mo. 
34,  wherein  a  child  about  the  age  of  plain- 
tiffs' deceased  son  was  Injured  by  falling 
frmn  a  high  terrace;  the  suit  being  founded 
on  the  supposed  negligence  of  the  owner  of 
the  property  In  removing  the  fence  along  the 
top  of  the  terrace.  The  chute  down  which 
deceased  fell  was,  according  to  the  testi- 
mony most  favorable  to  plaintiffs'  cause, 
more  than  three  feet  from  the  entrance  door, 
and,  moreover,  was  against  the  north  wall  of 
the  building.  Therefore  it  was  so  far  out  of 
the  way  or  aisle  that,  in  order  to  reach  the 
chute  In  going  to  the  outside  door,  a  person 
would  have  to  diverge  from  three  to  sir  feet 
from  the  right  course,  and  would  have  to  go 
within  a  foot  and  a  half  of  the  north  wall  at 
a  point  three  or  more  feet  from  the  door. 
Plainly  the  chute  In  that  position  cannot  be 
regarded  as  rendering  the  approach  to  plain- 
tiffs' rooms  dangerous. 

There  Is  another  Important  fact  to  be  no- 
ticed. It  Is  clear  from  the  testimony  of  Mrs. 
Marcheck  the  boy  was  not  endeavoring  to  use 
the  passway  In  order  to  go  out  of  the  loft 
when  he  fell  Into  the  chute.  He  had  asked 
permission  to  go  to  the  yard  where  his  fath- 
er was,  and  his  mother  told  him  he  could  not 
go  alone,  but  she  would  accompany  him  pres- 
ently.  Thereupon  the  child  ran  tor  his  wagon 


that  he  might  take  It  with  blm  when  bis 
mother  was  ready  to  gd,  and  Immediately  she 
heard  the  wagon  strike  the  chute.  No  con- 
clusion can  be  drawn  from  these  facts  ex- 
cept that  the  boy  was  runnibg  across  the 
loft  with  his  wagon  when  he  fell,  and  was 
not  attempting  to  go  out  of  the  door  oe  other- 
wise use  the  passageway.  The  accident  oc- 
curred In  broad  daylight,  and  probably  Is 
to  be  attributed  to  the  heedlessness  of  child- 
hood. 

Having  determined  the  chute  did  not  ren- 
der the  approach  to  the  leased  premises  dan- 
gerous, our  next  inquiry  relates  to  defend- 
ants' duty  to  plaintiffs  and  their  family  in 
respect  of  keeping  the  floor  of  the  i>art  of 
the  loft  which  was  neither  parcel  of  nor 
appurtenant  to  the  leasehold  in  such  a  state 
that  one  might  walk  on  It  safely.  No  one  was 
bound  to  use  said  part  of  the  floor  except 
Marcheck,  who  would  have  occasion  to  do 
so  in  attending  tb  his  duties  as  hostler.  Still 
it  Is  reasonable  to  Infer  the  rest  of  the  family 
were  not  forbidden  to  walk  over  It ;  In  other 
words,  were  licensed  to  do  so.  Conceding 
plaintiffs'  children  were  licensed  to  play  in 
the  loft,  defendants  were  under  no  duty  to 
keep  the  floor  safe  for  their  use  In  that 
manner,  and,  unless  guilty  of  misfeasance, 
were  not  liable  for  an  accident  received  by 
them.  See  Glaser  v.  Rothschild,  106  Ma 
App.  418,  80  S.  W.  332,  and  cases  cited  in 
opinion.  This  Is  true  unless  we  say  the 
chute  was  so  apt  to  lure  a  child  into  danger 
as  to  range  the  action  with  the  "turntable" 
cases;  there  being  no  deception  about  the 
State  of  the  premises  chargeable  to  defend- 
ants and  the  condition  of  the  chute  being  ob- 
vious. Railroad  v.  Stout.  17  WalL  657,  21 
L.  Ed.  745;  Koons  v.  Railroad,  85  Mo.  592. 
The  doctrine  of  those  cases  will  not  be  ex- 
tended. Wltte  V.  Stifel,  126  Mo.  295,  28  S. 
W,  801,  47  Am.  St  Rep.  668;  Barney  v.  Rail- 
road, 126  Mo.  373,  28  S.  W.  1069,  28  U  R.  A. 
847,  But  sufBce  it  to  say  on  this  point  the 
petition  and  proof  proceeded  mi  a  different 
theory,  to  wit,  that  the  aperture  deceased  fell 
through  was  so  near  the  passageway  as  to 
render  the  way  unsafe.  The  cause  was  snl>- 
mltted  In  the  Instructions  for  plaintiffs  on 
an  unsound  theory  of  law,  as  the  case  plead- 
ed was  not  established  prima  fade. 

It  Is  Insisted  by  counsel  for  plaintiffs  the 
answer  of  defendants  aided  the  petition,  and 
under  the  answer  Mardieck's  testimony  of 
defendants'  promise  to  cover  the  chute  was 
competent,  and  plaintiffs  could  recover  on 
It.  This  promise  was  not  declared  on,  as  it 
must  have  been  to  afford  plaintiffs  a  cause 
of  action.  The  portion  of  the  answer  suppos- 
ed to  help  the  petition  and  make  evidence  of 
the  promise  competent  was  the  plea  of  as- 
sumption by  plaintiffs  when  they  accepted  the 
premises  of  the  risk  of  injury  from  the  chute. 
If  plaintiffs  had  established  a  prima  *facie 
case  in  tort  by  evidence  proving  the  chute 
made  the  passageway  dangerous  perhaps  they 
might  have  proved  defaidants  promised  to 
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cover  It  In  refutation  of  plaintUfs'  supposed 
assumption  of  risk.  Did  any  duty  on  the 
part  of  defendants  accrue  to  deceased  by 
virtue  of  the  promise  to  cover  the  chute,  and 
could  deceased,  If  he  had  lived,  have  recov- 
ered damages  resulting  from  nonperform- 
ance of  the  duty?  The  weight  of  authority  Is 
that  a  lessor's  covenant  to  repair  will  not 
support  an  action  for  a  personal  Injury  due 
to  failure  to  make  repairs,  because  those 
Injuries  are  deemed  too  remote  to  have  been 
contemplated  by  the  parties  when  the  cove- 
nant was  given.  18  Ency.  Law,  216;  Mc- 
Adam,  L.  &  T.  438;  Jones,  L.  &  T.  592; 
Thompson  v.  Clemens,  96  Md.  196,  53  Atl.  919, 
60  L.  R.  A.  580  and  cases  cited  on  page  206 
of  96  Md.,  page  921  of  53  Atl.  (60  L.  R.  A. 
580).  This  rule  cannot  be  applied  to  the  pres- 
ent case  for  two  reasons.  In  the  first  place, 
tbe  very  purpose  of  the  promise  was  to  safe- 
guard plaintiff's  children,  and  hence  an  Inju- 
ry to  one  of  them  in  consequence  of  a  failure 
to  perform  was  contemplated  by  the  parties 
when  the  stipulation  was  given.  In  tbe  next 
place,  the  stipulation  was  not  for  repairs 
on  the  leasehold,  or  an  appurtenance,  but  on 
another  portion  of  the  premises  which  plain- 
tiffs and  their  family  were  licensed  to  use; 
and  therefore  the  rule  as  between  landlord 
and  tenant  would  be  In  point  only  by  anal- 
ogy, even  If  the  stipulation  had  not  been 
made  with  a  view  to  taking  precautions 
against  a  personal  Injury.  And  sometimes 
when  the  covenant  Is  to  repair  leased  prem- 
ises the  courts  allow  a  recovery  for  a  per- 
sonal injury  due  to  a  breach,  either  because 
it  appears  this  kind  of  injury  was  within  the 
Intention  of  the  covenant  or  the  circumstan- 
ces of  the  failure  to  x>erform  show  negligence 
on  tbe  part  of  the  landlord ;  that  is  to  say, 
show  not  only  that  he  omitted  to  do  what 
be  had  agreed,  but  omitted  after  he  was  ap- 
prised that  performance  was  essential  to  the 
safety  of  the  tenant  and  bis  family.  Thomp- 
son V.  Clemens,  96  Md.,  loc.  clt.  209,  211,  53 
Atl.  919,  60  L.  R.  A.  580.  If  plaintlfCs'  son 
bad  been  Injured,  but  not  killed,  we  hold  be 
might  have  sued  on  defendants'  promise, 
which  seems  to  have  been  an  Integral  part 
of  the  original  contract  with  Marcheck,  there- 
fore supported  by  a  consideration,  and  given 
for  the  benefit  of  plaintiffs'  little  children, 
of  whom  the  deceased  was  one.  Cress  v. 
Blodgett,  64  Mo.  449;  Markel  v.  Telegraph 
Co.,  19  Mo.  App.  80. 

Other  questions  spring  into  sight  in  con- 
nection with  such  an  action.  One  is  wheth- 
er It  would  lie  In  tort  or  only  in  contract; 
the  duty  to  cover  the  mouth  of  the  chute  not 
being  imposed  by  law  in  the  absence  of  a 
stipulation.  There  are  decisions  allowing 
an  action  in  tort  in  the  nature  of  trespass  on 
the  case  for  failure  to  keep  such  a  stipula- 
tion. Thompson  v.  Clemens,  supra ;  Edwards 
-«■.  Railroad,  98  N.  Y.  245,  248,  50  Am.  Rep. 
659;    Spellman  v.  Bannlgan,  36  Hun,   174; 


Sleber  v.  Blanc,  76  Cal,  173,  18  Pac.  260.  A 
cognate  question  was  investigated  by '  this 
court  In  Wernick  v.  Railroad  (Mo.  App.)  109 
S.  W.  1027.  The  other  cases  Just  cited  arose 
between  landlords  and  tenants,  but  we  sup- 
pose the  principle  of  the  decisions  would  in- 
clude a  stipulation  to  make  licensed  premises 
safe  for  a  tenant  who  was  privileged  to  use 
them  in  connection  with  his  leasehold. 

Another  question  to  be  considered  is  wheth- 
er, if  the  deceased  might  have  sued  in  con- 
tract had  he  lived,  the  right  to  sue  in  that 
form  of  action  was  transmitted  to  the  plain- 
tiffs on  his  death  by  our  statute,  which  pro- 
vides that  when  the  death  of  any  person 
shall  be  caused  by  the  wrongful  act,  neglect, 
or  default  of  another,  and  the  act,  neglect,  or 
default  was  one  for  which  the  party  killed 
might  have  sued  if  he  had  been  injured  mere- 
ly, the  party  In  fault  shall  be  liable  to  the 
survivors  of  the  deceased  as  designated  in 
sections  2864  and  28G5  of  tbe  statutes  (Rev. 
St.  1899  [Ann.  St.  1906,  pp.  1637,  1644]). 
We  have  found  no  case  wherein  the  court  con- 
sidered whether  default  in  the  performance 
of  a  contract  whereby  another's  death  was 
caused  falls  within  the  purview  of  such  a 
statute.  All  the  decisions  we  have  seen  were 
in  actions  of  tort  Still  the  words  "act,  neg- 
lect or  default"  are  broad  and  various.  It 
might  be  necessary  to  determine  whether  an 
amendment  to  the  petition  declaring  on  de- 
fendants' promise  would  substitute  a  new 
cause  of  action. 

These  questions  have  not  been  treated  by 
counsel,  and  we  are  unwilling  to  decide  them 
without  the  help  of  briefs  or  arguments. 
Hence  we  will  simply  affirm  the  order  for 
new  trial  and  remand  the  cause,  for  plaintiffs 
to  take  such  a  course  as  their  counsel  may 
advise.    All  concur. 


TATE  V.  JASPER  COUNTY  FARMERS' 
MUT.  INS.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 
Nov.  16,  1908.) 

1.  INSTTBANCE  (§  .151*)— FiBE  INSUBANCK— De- 

ecBipnoN    OF    Property  —  Vabiancb   Be- 
tween Policy  and  Application. 

Though  a  by-law  of  insurer  makes  tbe  ap- 
plication for  insurance  a  part  of  the  contract  of 
insurance,  yet  the  policy,  executed,  delivered, 
and  accepted  at  a  later  date  than  the  applica- 
tion, will  control  it  in  case  of  variance  t>etween 
them  in  the  description  of  the  property. 

[Ed.   Note.— For  other  cases,   see   Insurance. 
Cent.  Dig.  {  308;   Dec.  Dig.  i  151.*] 

2.  INSCBANCE  (I  163*)— Pbopebty  Inscbed— 
"Addition." 

A  building  detached  ftom  the  main  dwel- 
lin«r,  but  used  as  a  part  of  it^  is  an  "addition" 
within  a  fire  policy  on  "dwelling  and  addition." 

[Ed.   Note.— For  other  cases,  see   Insurance, 
Cent.  Dig.  i  341;    Dec.  Dig.  i  163.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1.  pp.  175-177] 
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3.  Inbubancb  (t  163*)— Pbopebtt  Ihbubbd— 

"Contents  of  Dwelling." 

A  policy  on  "dwelling  and  addition"  and 
"contents  of  dwelling"  does  not  cover  contents 
of  the  addition. 

[Ed.  Note.— For  otlier  cases,  see  Insurance, 
Dec.  Dig.  S  163.*     - 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2285-2295;  vol.  8,  p.  7646.] 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty;  Howard  Gray,  Judge. 

Action  by  J.  P.  Tate  against  the  Jasper 
County  Farmers'  Mutual  Insurance  Com- 
pany. From  the  judgment  both  parties  aj?- 
peal.     Affirmed. 

McReynolds  &  Halliburton,  for  plaintiff. 
Joe  D.  Harris  and  H.  L.  Shannon,  for  de- 
fendant 

BROADDUS,  P.  J.  This  Is  a  suit  on  a 
policy  of  Insurance  issued  by  defendant  on 
the  22d  day  of  June,  1905,  whereby  defend- 
ant insured  the  plaintiff  against  loss  by 
Are  on  the  following  property:  "Dwelling 
and  addition,  *  •  *  in  the  sum  of  thir- 
teen hundred  dollars,  and  upon  the  contents 
of  said  dwelling  in  the  sum  of  twelve  hun- 
dred dollars."  On  February  10,  1906,  a 
structure,  claimed  to  be  an  addition  to  said 
building,  was  destroyed  by  Are  with  the 
goods  and  contents  therein,  and  the  main 
building  was  damaged.  The  defense  is:  That 
plaintiff  made  application  on  property  de- 
scribed as  follows,  to  wit:  "Frame  dwelling, 
16x38  feet,  1^  stories,  age  14  years;  frame 
addition,  18x38,  1  story,  age  14  years;  1 
porch."  And  that,  by  the  constitution  and 
by-laws  of  the  organization  of  which  plain- 
tiff is  a  member,  the  said  application  became 
a  part  of  the  contract  of  Insurance.  The 
plaintiff  replied  to  the  effect  that  the  only 
application  he  ever  made  for  such  insurance 
was  in  blank,  and  that.  If  there  was  any 
written  description  inserted  therein,  it  was 
the  act  of  the  defendant.  The  testimony 
tends  to  show  that  there  was  a  structure 
close  to  the  main  building  that  was  used 
in  connection  with  It,  and  in  which  were 
kept  family  stores  and  other  things  used  for 
family  purposes,  but  not  directly  attached  to 
such  main  building.  The  application,  signed 
by  plaintiff,  was  introduced  by  defendant, 
in  which  the  description  of  the  property  co- 
incides with  the  statement  in  defendant's 
answer.  Plaintitrs  evidence  was  that  he 
signed  it  In  blank,  while  that  of  defendant 
was  that  the  description  was  inserted  upon 
information  given  bf  plaintiff.  Under  the 
by-laws  of  the  company,  such  applications 
are  made  a  part  of  the  contract  of  Insurance. 
There  is  also  a  by-law  that  provides  that: 
"Insurance  on  property  Incumbered  by  mort- 
gage, deed  of  trust,  or  mechanic's  lien,  shall 
be  payable,  in  case  of  loss,  to  the  person  or 
persons  holding  such  Incumbrances  unless 
the  owner  give  security  that  he  will  use  the 
money  to  rebuild  or  repair  loss  or  damages." 


It  appeared  that  a  third  party  bad  a  mort- 
gage on  the  property.  The  court  permitted 
plaintiff  to  recover  for  the  destruction  of  the 
detached  structure  and  for  damage  to  the 
main  building,  but  would  not  permit  him  to 
recover  for  the  contents  of  the  so-claimed  ad- 
dition. .  The  defendant  appealed,  and  the 
plaintiff  appealed  from  the  action  of  the 
court  in  refusing  blm  Judgment  for  the  value 
of  the  contents  of  the  detached  bolldlng. 

The  only  questions  raised  by  the  defend- 
ant's answer  are  that  it  did  not  insure  such 
addition  to  the  main  building  as  described  In 
the  written  policy,  and  that  the  building  de- 
stroyed was  not  an  addition  to  the  main 
building.  To  these  two  questions  we  will 
confine  our  examination  and  decision,  al- 
though defendant  has  raised  other  questions 
outside  of  the  issues. 

There  is  a  substantial  variance  in  the  de- 
scription in  the  policy  and  that  contained 
in  the  application,  and  yet  under  the  by- 
law in  question  both  are  made  a  part  and 
parcel  of  the  same  contract  They  were, 
however,  executed  at  different  times.  The 
policy  was  the  last  executed  and  was  de^ 
livered  by  the  company  to  plaintiff,  -who  ac- 
cepted it  as  written.  It  was  prepared  by  de- 
fendant's secretary  who  had  previously  filled 
out  the  blank  application.  As  it  descrUK?d 
plaintiff's  property  he  Intended  to  insure,  we 
think  it  should  control.  The  recitations  in 
an  application  cannot  be  invoked  for  the 
purpose  of  contradicting  the  terms  of  the 
contract  as  contained  in  the  policy. 

Was  the  (detached  building,  although  ns^J 
as  a  part  of  the  main  dwelling,  an  addi- 
tion within  the  description  of  the  policy? 
The  question  is  answered  In  the  affirmative 
by  numerous  decisions,  of  which  the  follow- 
ing are  a  part:  Phoenix  Ins.  Co.  v.  Martin 
(Miss.)  16  South.  417;  Robinson  v.  Pa.  Ins. 
Co.,  87  Me.  399.  32  Atl.  996 ;  Pettlt  v.  State 
Ins.  Co.,  41  Minn.  299,  43  N.  W.  378. 

The  contention  of  the  plaintiff  that  the 
court  committed  error  in  not  allowing  him 
a  judgment  for  the  contents  destroyed  in  the 
addition  we  think  is  not  sustained.  The 
policy  insures  "dwelling  and  addition*'  and 
"contents  of  dwelling."  If  it  had  been  the 
intention  to  insure  the  contents  of  the  ad- 
dition, the  policy  should  have  read,  "dwell- 
ing, addition,  and  contents,"  etc  There  Is 
no  doubt  about  the  meaning. 

The  cause  is  affirmed  on  both  appeals 
All  concur. 


STATE  V.  KELLOGG. 

(Kansas  City  Court  of  Appeals.    Missouri.    Oct 

5,  1908.    Rehearing  Denied  Nov.  IG,  190S.) 

1.  Intoxicating  Liquobs  (S  34*)— I^ocai.  Op- 
tion Law— Election— Tike  and  Plaib— 
Mandatobt  Provisions. 

The  provisions  of  local  option  law  (Rev.  St 
1899,  i  3027  [Ann.  St  1906,  p.  1733])  reUtint 
to  time  and  place  of  holding  an  election  there- 
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under  are  mandatory,  so  that  an  election  held 
more  than  40  days  after  the  receipt  of  the  peti- 
tion by  the  county  court  is  void. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  I  42;    Dec  Dig.  f  34.*] 

2.  Intoxicating  Liquoks  (5  32*)— LiOCAi,  Op- 
tion Election— Time— Pf.TiTioN— Refiling. 
A  petition  for  local  option  election  was  re- 
ceived by  the  county  court  October  3,  1887. 
when  the  petition  was  ordered  filed  and  the 
matter  continued.  On  February  6,  18S8,  an  or- 
der was  entered  reciting  that  "the  pelitioneia  in 
said  cause"  were  granted  leave  to  withdraw  the , 
petition,  and  on  February  8th  a_  new  petition 
was  filed,  praying  for  such  election,  on  which 
an  election  was  ordered  held  March  9,  1888. 
The  petition  withdrawn  was  embodied  m  that 
filed  two  days  later;  the  list  containing  the 
names  of  the  new  petitioners  being  ircoi'porated 
■with  the  old  to  form  the  new  petition.  Held, 
that  the  original  petitioners  were  entitled  to 
withdraw  their  petition,  acting  together  as 
shown  by  the  order,  and  were  not  disqualified 
from  signing  another  and  all  consenting  from 
using  parts  of  the  old  paper  to  make  the  new, 
which  being  filed  constituted  a  new  petition,  so 
that  the  election  was  held  within  40  days  from 
the  filinct  of  the  petition,  as  required  by  Rev. 
St.  1S09.  §  3027  (Ann.  St.  1906,  p.  1733). 

[EW.  Note.— For  other  cases,  see  Intoxicating 
TJquors,  Dec.  Dig.  §  32.»] 

S.  Intoxicating  Liquors  (8  33*)- Local  Op- 
tion ElLECTiON— Order  —  Submitted  Ques- 
tion. 

Rev.  St.  1899,  {  3027  (Ann.  St.  1906,  p. 
17.%),  provides  that  the  question  to  be  submit- 
ted at  a  local  option  election  is  whether  or  not 
spirituous  and  intoxicating  liquors,  incl' ding 
wine  and  beer,  shall  be  sold  within  the  limits 
of  the  county.  Held,  that  where,  in  the  pub- 
lished notice  of  election,  the  proposition  to  be 
voted  on  was  stated  in  the  language  of  the  stat- 
ote.  and  the  proper  form  of  ballot  was  used,  the 
election  was  not  void  because  the  order  recited 
the  question  "whether  or  not  the  sale  of  intox- 
icating liquors  shall  be  prohibited  in  saii  county 
in  accordance  with  the  provisions  of  the  local 
option  law" ;  there  having  been  a  substantial 
compliance  with  the  statute. 

[M.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  i  40;   Dec.  Dig.  {  33.»] 

4.  INTOXTCATINO  LIQUORS  (|  S3*)— LoCAI,  OP- 
TION Election  —  Order  —  Publication  op 
Notice. 

Rev.  St.  1899,  {  3029  (Ann.  St.  1906,  p. 
1736),  providing  that  an  order  for  local  option 
election  shall  direct  the  clerk  to  "cause  to  be 
published  a  notice  of  said  election  in  some 
newspaper  published  in  said  county  for  at  least 
four  consecutive  weeks,"  etc.,  requires  the  court 
to  direct  in  the  order  the  newspaper  in  which 
the  notice  is  to  be  published. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquore,  Dec.  Dig.  §  33.*] 

5.  Intoxicating  Liquors  (§  33*)- Local  Op- 
tion Election— Notice— Publication. 

Where  the  court  erroneously  omitted  to 
designate  the  newspaper  in  whicb  the  notice  of 
an  order  for  local  option  election  was  to  be  pub- 
lished, as  required  by  Rev.  St.  1899,  8  3029 
(Ann.  St.  1906,  p.  1736).  sich  omission  was  ren- 
dered harmless  by  the  clerk's  publication  of  the 
notice  in  all  the  newspapers  published  in  the 
county. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  33.*] 

Appeal  from  Circuit  Court,  Worth  Coun- 
ty;   Wm.  C.  Ellison,  Judge. 

Ed  Kellogg  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 


J.  W.  Peery  and  Kelso  &  Kelso,  for  ap- 
pellant L.  M.  Pblpps  and  John  Ewlng,  for 
the  State. 

JOHNSON,  J.  Defendant  was  Indicted, 
tried,  and  convicted  on  a  charge  of  violating 
what  is  known  as  the  local  option  law  (art 
3,  c  22,  Rev.  St  1899  [Ann.  St  1906,  p.  1733]), 
and  brings  the  case  here  by  appeal. 

For  the  purposes  of  the  case,  defendant  ad- 
mitted making  the  sale  charged  In  the  in- 
dictment, and  Interposed  as  his  sole  defense 
the  claim  that  the  election  In  Worth  coun- 
ty (where  the  sale  was  made)  "to  determine 
whether  or  not  spirituous  and  Intoxicating 
liquors,  including  wine  and  beer,  shall  be 
sold  within  the  limits  of  such  county,"  was 
not  held  In  conformity  with  mandatory  pro- 
visions of  the  statute.  The  first  attack  on 
the  validity  of  the  proceedings  Is  leveled  at 
the  petition  of  the  qualified  voters  of  the 
county  in  which  the  election  was  ordered. 
The  record  of  the  county  court  relating  to 
the  petition  embraces  the  following  entries: 

"Oct  3,  1887.  In  the  matter  of  the  pe- 
tition of  divers  taxpayers  of  Worth  county 
for  an  order  for  an  election  to  determine  the 
question  of  the  adoption  or  rejection  of  lo- 
cal option  with  regard  to  the  manufacture 
and  sale  of  Intoxicants.  It  is  ordered  by  the 
court  that  the  petition  presented  be  filed  for 
record  and  the  matter  is  continued  until 
the  next  term  of  this  court  or  until  the  con- 
stitutionality of  the  act  be  determined. 

"Feb.  6,  188&  In  the  matter  of  the  pe- 
titions filed  by  the  taxpayers  on  October  3, 

1887,  in  this  court  praying  for  an  order  of 
election  on  the  question  of  local  option  and 
continued  at  said  term  until  the  constitu- 
tionality of  said  act  be  determined,  now 
come  the  petitioners  In  said  cause  and  ask 
leave  to  withdraw  the  same  from  the  con- 
sideration of  said  court  It  is  therefore  or- 
dered by  the  court  that  they  be  permitted 
to  withdraw  the  same. 

"Feb.  8,  1888.  Now  at  this  time  comes 
Carson  Reed,  B.  N.  Danford,  and  Rev.  Wat- 
kins  and  file  their  petition  in  open  court 
praying  the  court  to  order  an  election  lo 
submit  to  the  qualified  voters  of  the  county 
the  question  of  prohibiting  the  sale  of  In- 
toxicating liquors  In  the  county  of  Worth  in 
accordance  with  the  provisions  of  the  Wood 
local  option  law,  Session  Acts  of  1887,  at 
page  180,  which  said  petition  Is  taken  up 
and  considered  by  the  court,  and  the  court 
doth  find  that  the  said  petition  is  signed 
by  at  least  one-tenth  of  the  qualified  voters 
of  Worth  county,  as  required  by  law.  It  Is 
therefore  ordered  by  the  court  that  an  elec- 
tion be  held  on  the  9th  day  of  March,  A.  D. 

1888,  at  the  various  voting  precincts  ta  said 
county,  to  determine  whether  or  not  the 
sale  of  Intoxicating  liquors  shall  l>e  prohibit- 
ed in  said  county  in  accordance  with  the 
provisions  of  the  local  option  law.     It  is 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  A  Am.  Digs.  1907  to  date,  &  Reporter  Indaxea 
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further  ordered  that  the  clerk  of  this  court 
cause  to  be  published  a  notice  of  said  elec- 
tion In  some  newspaper  published  In  said 
county  for  at  least  four  consecutive  weeks; 
the  last  insertion  to  be  within  ten  days  next 
before  said  election." 

Oral  evidence  was  admitted,  from  which 
It  appears  beyond  question  that  the  petition 
withdrawn  on  February  6,  1888,  was  em- 
bodied in  the  petition  filed  two  days  later, 
and  the  evidence  tends  to  show  that  lists 
containing  the  names  of  new  petitioners 
were  Incorporated  with  the  old  lists  and 
entered  into  the  composition  of  the  petition 
presented  on  February  8,  1888.  The  statute 
provides  (section  3027,  Rev.  St.  1899  [Ann. 
St.  1906,  p.  1733]):  "Upon  application  by 
petition  signed  by  one-tenth  of  the  qualified 
voters  of  any  county  •  •  •  the  county 
court  of  such  county  shall  order  an  election 
*  •  •  to  take  place  within  forty  days 
after  the  reception  of  such  petition,"  etc. 
Defendant  contends  that  the  provision  re- 
quiring the  election  to  be  held  in  40  days 
after  the  reception  of  the  petition  Is  manda- 
tory, and  that  "since  the  evidence  shows 
that  the  petition  was  received  by  the  coun- 
ty court  October  3,  1887,  and  remained  on 
file  until  February  6,  1888,  when  it  was  with- 
drawn and  refiled  February  8th,  and  the 
election  ordered  to  be  held  on  March  9th, 
166  days  after  the  receipt  of  the  petition  by 
the.  county  court,  the  election  was  therefore 
void." 

It  was  held  by  the  St  IJouis  Court  of 
Appeals,  In  State  ex  rel.  v.  Ruark,  34  Mo. 
App.  325,  and  by  this  court,  in  State  v. 
Webb,  49  Mo.  App.  407,  that  the  statutory 
provisions  relating  to  the  time  and  place  of 
liolding  an  election  under  the  local  option 
law  are  mandatory  and  not  merely  directory, 
and  that  an  election  held  on  a  day  more 
than  40  days  after  the  receipt  of  the  peti- 
tion by  the  county  court  must  be  declared 
void.  This  view  of  the  law  has  our  sanc- 
tion, and  we  pass  to  the  question  of  wheth- 
er the  election  in  the  present  Instance  was 
appointed  for  a  day  within  the  statutory 
period.  Defendant  says  that  when  the  peti- 
tion was  received  by  the  county  court  on 
October  3,  1887,  its  sole  function  was  per- 
formed, and  that  by  withdrawing  It  and  re- 
filing it  the  petitioners  could  not  prolong  its 
life,  and  thus  extend  the  time  of  holding 
the  election  beyond  the  statutory  limit  of 
40  days.  Reliance  is  placed  on  State  v. 
Webb,  supra,  to  support  this  contention. 
There  a  petition  signed  by  about  1,800  vot- 
ers was  presented  to  the  county  court  on 
July  10,  1888,  and  an  election  was  ordered. 
Some  three  weeks  later,  a  few  of  the  pe- 
titioners (so  the  record  stated)  appeared 
in  court,  and,  for  reasons  not  important  here, 
asked  and  obtained  leave  to  withdraw  the 
petition.  Without  leaving  the  courtroom, 
they  then  refiled  the  petition  and  obtained 
an  order  for  an  election,  which  was  held 
02   days    after   the   original    filing.      Speak- 


ing of  this  proceeding,  we  said :  "We  regard 
this  as  a  mere  idle  performance.  There  was 
only  one  petition  presented,  and  that  was 
on  July  10th.  It  then  served  its  purpose 
and  from  that  time  on  was  powerless  to  in- 
stitute another  such  proceeding.  The  1,800 
signers  to  that  petition  had  presented  the 
same  to  the  county  court,  and  it  bad  been 
acted  on  under  the  common  understanding 
that  there  was  to  be  an  election  looking  to 
(the  enforcement  of  prohibition  only  in  that 
portion  of  Cass  county  outside  of  Harrlson- 
vllle  and  Pleasant  EUli.  A  few  of  these  sign- 
ers attempted  before  the  county  court  to 
withdraw  the  petition  and  offer  it  for  anoth- 
er and  different  purpose;  that  is,  to  en- 
force this  prohibition  in  Harrlsonville  as 
well  as  other  portions  of  the  county.  It  was 
all  the  time  the  same  petition.  It  was  lodg- 
ed with  the  court  on  July  10th  and  would 
serve  under  the  law  a  basis  for  the  order 
of  an  election  to  be  held  within  40  days  aft- 
er said  July  10th,  but  not  later." 

The  facts  before  us  differ  in  essential  par- 
ticulars from  those  stated  In  the  case  nnd» 
review,  and  call  for  the  application  of  a  dif- 
ferent rule.  Here  the  record  recital  ia  that 
the  petitioners  themselves  appeared  and  ask- 
ed leave  to  withdraw  their  petition.  Their 
number  is  not  disclosed,  but,  whether  it  was 
100  or  1,800,  we  have  no  right  to  reject  as 
false  this  solemn  record  declaration,  especial- 
ly in  view  of  the  fact  that  its  verity  is  not 
attacked  in  any  manner.  Rightly  under- 
stood, there  is  nothing  in  the  opinion  in  the 
Webb  Case  to  militate  against  the  view  we 
entertain  that  they  who  petition  for  anything 
have  an  inherent  right  to  withdraw  their 
petition  at  any  time  before  the  accomplish- 
ment of  its  purpose,  and  we  went  no  further 
than  to  deny  to  a  small  minority  of  the  peti- 
tioners the  right,  on  their  own  motion,  and 
without  authority  from  the  others,  to  bind 
the  whole  body  to  a  substantial  alteration  of 
the  original  purpose  by  a  mere  manipulation 
of  the  petition.  Clearly  this  was  right,  but 
it.  falls  far  short  of  being  a  pronouncement 
£hat  the  petitioners  themselves  might  not 
have  withdrawn  their  petition  at  any  time 
before  the  order  for  the  election  was  made, 
as  was  done  in  the  present  case.  The  effect 
of  such  withdrawal  was  to  divest  the  county 
court  of  Jurisdiction  over  the  subject-matter, 
and,  with  the  proceeding  at  an  end,  there 
was  nothing  to  prevent  the  same  persons  who 
signed  the  other  petition  from  appearing 
again  as  petitioners.  They  had  not  disquali- 
fied themselves,  and,  having  the  right  to  peti- 
tion, why  put  them  to  the  trouble  of  signing 
another  paper?  We  perceive  no  reason  for 
saying  that  they  might  not  use  the  same  lists 
again.  If  all  consented  to  another  presenta- 
tion, such  consent  revitalized  the  document, 
and  it  would  be  absurd  to  hold  that  their 
consent  could  l>e  evidenced  only  by  signing  a 
different  paper.  The  presumption  of  right 
acting  which  attaches  to  oflSdal  acts  com^iels 
us  to  assume,  in  the  absence  of  a  showlns 
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to  the  contrary,  that,  In  the  two  days  which 
intervened  between  the  withdrawal  of  the 
first  petition  and  the  presentation  of  the 
second,  the  consent  of  the  first  petitioners 
was  obtained  to  the  refiling  of  the  original 
lists. 

Next,  defendant  contends  that  the  order 
for  the  election  is  fatally  defective  for  the 
reason  that  it  provides  for  the  submission 
to  the  voters  of  a  .proposition  not  authorized 
by  the  statuta  The  question  stated  in  the 
order  is  "whether  or  not  the  sale  of  intoxi- 
cating llqnors  shall  be  prohibited  in  said 
county  in  accordance  with  the  provisions  of 
tbe  local  option  law."  That  approved  by  the 
statute  (section  3027)  is  "whether  or  not 
^Irituous  and  Intoxicating  liquors,  Includ- 
ing wine  and  beer,  shall  be  sold  within  the 
limits  of  such  county."  In  the  published 
notice  of  the  election,  tbe  proposition  to  be 
voted  on  was  stated  in  the  language  of  the 
statute,  and  a  proper  form  of  ballot  was  giv- 
en. In  proceedings  of  this  character,  it  al- 
ways Is  advisable  to  follow  closely  the  lan- 
inage  of  tbe  statute,  and  where  this  Is  not 
done,  and  the  variance-  Is  substantial,  the 
election  must  be  declared  void.  Black  on 
Intoxicating  Liquors,  {95;  Ex  parte  Beaty, 
21  Tex.  App.  426,  1  S.  W.  451.  But  where, 
as  here,  there  has  been  a  substantial  com- 
pliance with  the  statute,  it  is  Immaterial 
that  its  exact  words  were  not  employed  In 
the  order.  It  is  the  substance,  not  the  form, 
that  is  all  important  Unquestionably,  the 
voters  knew  that  the  proposition  to  be  de- 
termined was  that  authorized  by  the  statute, 
for  the  order  itself  so  stated,  and,  In  addi- 
tion, they  were  so  informed  by  the  published 
notice,  as  well  as  by  the  form  of  the  ballot. 
If  there  was  no  room  for  a  voter  of  ordinary 
Intelligence  to  be  deceived  or  misled  about 
the  question  to  be  voted  on — and  we  think 
there  was  none — mere  verbal  Inexactness  In 
the  order  should  be  disregarded.  To  hold 
otherwise  would  involve  the  Injustice  and 
logical  absurdity  of  sacrificing  the  spirit  and 
reason  of  the  law  to  its  bare  letter.  The 
fnnctlon  of  the  order  was  accomplished  ful- 
ly when  the  voters  were  given  a  legal  oppor- 
ttinlty  to  vote  on  the  very  question  the  law 
required  to  be  submitted  to  them. 

Finally,  it  Is  argued  that  the  order  was 
defective  because  it  failed  to  name  the  news- 
paper in  which  the  notice  of  election  was  to 
be  published.  The  order  directed  the  clerk 
to  "cause  to  be  published  a  notice  of  said 
election  in  some  newspaper  published  in  said 
county  for  at  least  four  consecutive  weeks," 
etc.  It  unquestionably  appears  from  the  evi- 
dence that  the  clerk  published  the  notice  in 
all  of  the  newspapers  published  in  the  coun- 
ty. In  State  v.  Baldwin,  109  Mo.  App.,  loc 
clt.  578.  83  S.  W.  267,  we  said :  "Under  sec- 
tion 3029  (Ann.  St.  1906,  p.  1736),  of  said 
local  option  law,  it  devolved  on  the  county 
court  to  direct  In  what  newspaper  published 


In  the  county,  if  there  was  more  than  one  so 
published,  in  which  notice  of  the  election 
should  be  published,  and  to  order  such  other 
notice  as  it  might  think  proper,"  etc.  That 
is  true.  The  law  does  not  contemplate  that 
the  county  court  may  leave  it  to  the  clerk  to 
make  a  choice  from  among  two  or  more 
papers.  Such  a  course  might  lead  to  attempts 
to  suppress  the  dissemination  of  information 
intended  by  law  to  be  given  full  pnUldty. 
But  in  the  case  in  hand,  while  the  order  ap- 
parently did  attempt  to  delegate  the  selection 
of  the  newspaper  to  the  clerk,  no  harm  was 
done,  for  the  reason  that  he  wisely  refused 
to  make  a  choice  and  employed  all  of  the 
papers  In  the  county.  In  doing  this,  he  sub- 
tantlally  complied  with  the  requirements  of 
the  statute,  since  he  accomplished  all  that 
would  have  been  accomplished  had  the  or- 
der named  tbe  newspaper. 

We  are  of  opinion  that  the  election  was 
legal,  and,  as  its  alleged  invalidity  Is  the 
only  defense  offered,  it  follows  that  the  Judg- 
ment must  be  affirmed.    All  concur. 


KESLLOGO   ▼.   GERMAN  AMERICAN   INS. 

CO. 

(Kansas  CTty  Court  of  Appeals.     Missouri.     Oct. 

5,  1008.    Rehearing  Denied  Nov.  16,  190S.) 

1.  INSUBANCE  (8  126*)— "Propebtt"  Inbuba- 
BLE — iirroxiCATiNO  Liquors. 

Intoxicating  liquors,  being  recognized  as 
property  in  Misaoun,  are  insurable. 

[Ed.  Note. — For  other  cases,  see  Insumnce, 
Dec  Dig.  i  12e.» 

For  other  definitions,  see  Words  and- Phrases, 
vol.  6,  pp.  5693-5728;   vol.  8,  pp.  7768-7770.] 

2.  Intoxicating  Liquobs  (S  238*)— Keeping 
LiQ  uoBS — Intent. 

The  presence  of  a  quantity  of  Intoxicating 
liquors  in  a  drug  store  is  not  necessarily  indica- 
tive of  a  purpose  on  the  owner's  part  to  violate 
tbe  liquor  law  by  making  illegal  sales  thereof. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  t  238.*] 

3.  Insubanck  (I  138*)— IiXEGAL  Contract— 
Insurance  or  Liquobs  —  Violation  of 
Law. 

If  when  plaintiff,  a  druggist,  insured  his 
drug  stock,  containing  a  quantity  of  beer  and 
whisky,  he  intended  to  conduct  an  unlawful 
business  and  sell  the  liquor  contrary  to  law, 
the  insurance  would  be  void  as  directly  protect- 
ing plaintiff  in  bis  Illegal  purposes ;  but  if 
plaintifF,  when  he  procured  the  msurance,  was 
actuated  by  an  Intent  to  conduct  a  legitimate 
drug  store  and  use  tbe  liquors  only  in  connec- 
tion with  that  business  in  the  usual  and  lawful 
manner,  the  Insurance  was  valid. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Wg.  !  251 ;   Dec  Dig.  i  138.*] 

4.  Insurance  (S  668*)— Dbuggists— Illegal 
Business. 

The  presence  in  a  drug  stock  of  10  barrels 
of  beer  and  70  gallons  of  whisky  and  the  fact 
that  plaintiff  orca.sioually  made  Onlawful  sales 
and  had  a  thriving  trade  in  whisky  and  beer 
did  not  establish  as  a  matter  of  law  that  <'h<! 
plaintiff's  business  and  practicps  wer»  unlawful, 
rendering  a  policy  on  the  stock  void. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1734 ;    Dec  Dig.  {  668.*] 


*For  other  case*  see  same  topic  and  section  NUMBER  In  Dec.  As  Am.  Dies.  1907  to  date,  *  Reporter  Indexes 
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5.  Insdbawce  (S  668*)— Payment  of  Loss- 
Vexatious  REFUSAr,— Penalties— QuESTioii 
FOR  Jury. 

In  an  action  on  a  fire  policy,  whether  d«- 
fendant  has  been  guilty  of  vexatfously  refusing 
to  pay  the  loss,  so  as  to  entitle  plaintiff  to  re- 
cover the  penalty  anthorized  un'^er  such  circum- 
stanops  by  R«v.  St.  1889,  {  8012  (Ann.  St.  190»> 
p.  3808),  is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  {  6C8.»J 

Appeal  from  Circuit  Court,  Buchanan 
County;  William  D.  Rusk,  Judge. 

Action  by  W.  E.  Kellogg  against  the  Ger- 
man American  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Fyke  &  Snyder  and  W.  B.  Pistole,  for  ap- 
pellant. Mytton,  Parkinson  &  Crow,  for  re- 
spondent 

JOHNSON,  J.  Action  on  two  policies  of 
fire  Insurance,  which  covered  merchandise 
and  fixtures  In  a  drug  store  owned  and  op- 
erated by  plaintiff  in  the  town  of  Athelstan, 
W«rth  county.  The  policies  were  duly  Is- 
sued, plaintiff  paid  the  premiums  demanded, 
and  the  property  was  destroyed  by  Are  dur- 
ing the  period  of  Insurance;  but  defendant 
refused  to  acknowledge  liability  and  en- 
deavors to  Justify  its  position  on  ground  thus 
pleaded  in  the  answer:  "At  the  time  said 
policy  was  issued,  said  plaintiff  made  ap- 
plication to  defendant  In  writing  for  the 
policy  sued  on,  in  which  said  application 
plaintiff  represented  and  stated  over  bis  sig- 
nature the  said  insurance  was  wanted  upon 
such  goods  as  are  usually  carried  and  kept 
for  sale  by  a  drug  store,  and  warranted  In 
said  application  that  the  building  described 
and  within  which  the  insured  property  was 
located  and  insured  was  occupied,  first  story, 
'Drug  store,  and  proprietor  sleeps  in  small 
room,'  and  that  the  basement  was  used  as 
a  storage  room,  and  warranted  that  such 
statement  was  a  Just,  true,  and  full  exposi- 
tion and  statement  concerning  the  property 
to  be  insured,  and  the  basis  upon  which  the 
insurance  was  to  be  effected,  and  a  continu- 
ing warranty  on  the  part  of  the  applicant, 
said  plaintiff,  which  said  statements  and  war- 
ranties defendant  alleges  were  untrue  and 
were  a  misrepresentation  and  concealment  of 
material  facts  and  circumstances  concerning 
the  Insurance  and  subject  thereof  and  a 
fraud  upon  defendant,  in  this :  That  the  risk 
to  be  Insured  was  not  a  drug  store,  but  was 
or  became  a  saloon  and  place  where  intoxicat- 
ing liquors  were  sold,  not  for  medicinal  pur- 
IX'SOR.  but  in  violation  of  law  for  use  as  bev- 
oritges,  and  plaintiff's  principal  business  was 
the  unlawful  Sale  of  intoxicating  liquors. 
Tlint  the  merchandise  for  the  loss  of  which 
plaintiff  makes  claim  was  not  such  goods  as 
lire  usually  kept  for  sale  In  a  drug  store,  but 
v.pre  supplies  for  a  saloon,  consisting  prin- 
cipally of  whisky,  beer,  and  other  intoxicat- 


ing liquor.  Tliat  plaintiff  did  not  apply  to 
defendant  for  Insurance  upon  a  saloon  or  a 
place  conducted  as  a  saloon,  and  defendant 
did  not  issue  its  policy  to  cover  such  risk, 
nor  to  Insure  against  such  conditiona,  and, 
had  it  known  the  facts  as  they  existed,  would 
not  liave  issued  its  said  policy.  •  •  •  At 
the  time  the  policy  sued  on  was  issued,  anil 
at  the  time  of  the  fire  mentioned  In  plain- 
tiff's petition,  and  for  a  long  time  prior 
thereto,  the  sale  of  Intoxicating  liquors,  wine 
and  beer,  was  forbidden  by  law  In  Worth 
county.  Mo.,  where  the  property  in  qaestion 

was  situated.     That  on  the  day  of 

-,  an  election  of  the  qualified  voter*  of 


said  county  outside  of  cities  of  2,500  popula- 
tion had  l>een  held,  and,  all  as  provided  by 
law,  the  sale  of  intoxicating  liquors  in  said 
county  had  been  prohibited,  and  tliat  plaintiff 
in  keeping  for  sale  intoxicating  liquors,  wine 
and  l>eer,  and  selling  tlie  same,  was  acting 
in  violation  of  law  and  conducting  a  busi- 
ness unlawful  and  forbidden  by  law,  in  alt 
of  which  the  property  destroyed  was  used 
and  was  a  part  That  plaintiff  was  forbid- 
den by  law  to  keep' and  sell  such  merchan- 
dise, which  consisted  of  intoxicating  liquors, 
wine  and  beer,  and  other  things  to  promote 
the  sale  thereof,  and  by  reason  thereof  is  not 
entitled  to  enforce  a  claim  for  their  loss  ta 
a  court  of  Justice." 

The  policy  on  which  the  cause  pleaded  in 
the  first  count  of  the  petition  is  founded  was 
Issued  June  16,  1906,  for  a  period  of  one 
year.  It  provided  for  insurance  of  $900  on 
plaintiff's  "stock  of  merchandise,  consisting 
principally  of  patent  medicines,  drugs,  paints, 
oils,  liquors,  and  such  other  goods  not  more 
hazardous  as  are  usually  kept  for  sale  in  a 
drug  store,"  and  for  $175  "on  store  furniture 
and  fixtures,  including  iron  safe,  counters 
and  shelving,"  and  recites  that  it  Is  made 
and  accepted  subject  to  the  following  stip- 
ulations and  considerations:  "It  is  a  part 
of  the  consideration  of  this  policy  and  the 
basis  upon  which  the  rate  of  premium  Is 
fixed  that,  in  the  event  of  loss,  this  company 
shall  not  be  liable  for  an  amount  greater 
than  three-fourths  of  the  actual  cash  value 
of  the  property  covered  by  tills  policy  at  the 
time  of  such  loss,  and  in  case  of  other  in- 
surance •  •  •  then  for  only  its  pro  rat* 
proportion  of  such  three-fourths  yalue.  •  •  • 
This  entire  policy  shall  be  void  if  the  Insured 
has  concealed  or  misrepresented  in  writing 
or  otherwise  any  material  fact  or  circum- 
stance concerning  this  Insurance  or  the  sub- 
ject thereof.  •  •  *  This  policy  Is  made 
and  accepted  subject  to  the  foregoing  stip- 
ulations and  considerations.  •  •  • "  The 
policy  pleaded  in  the  second  count.  Issued 
August  26,  1906,  for  one  year,  placed  1300 
On  the  stock  of  merchandise  "consisting  prin- 
cipally of  drugs,  patent  medicines,  notions, 
stock  food,  paints  and  such  other  goods  nnt 
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more  liazardous  as  are  usually  kept  for  sale 
in  a  drug  store."  ^  It  Is  In  the  same  form  as 
the  other  poUcj.  The  application  iniide  by 
plaintiff  for  the  first  policy  contains  ques- 
tions and  answers  as  follows:  "(6)  Occupa- 
tion. First  story  drug  store,  and  proprietor 
sleeps  in  small  room.  Basement  as  storage 
room."  "(10)  Is  the  property  steadily  prof- 
itable? A  Tea.  (11)  Are  there  any  other 
facts  or  circumstances  affecting  the  risk? 
A.  None."  Tbe  applicant  then  covenants  and 
agrees  "that  tbe  foregoing  la  a  Just,  true  and 
full  exposition  and  statement  concerning  the 
property  to  be  insured,  being  tbe  basis  on 
-which  tbe  insurance  is  to  be  effected,  and  a 
continuing  warranty  on  the  part  of  tbe  ap- 
plicant." 

Plaintiff  testified  that  In  June,  1905,  be 
purchased  two  stocks  of  drugs,  etc.  (in  wblcb 
were  very  little  intoxicating  liquors),  consoli- 
dated tbem  into  a  single  stock,  and  opened 
a  drug  store  in  Athelstan.  A  year  later,  and 
Just  before  tbe  first  policy  in  suit  was  Issued, 
he  took  an  Inventory,  from  wblcb  it  appears 
that  tbe  fixtures  In  tbe  store  were  of  tbe 
value  of  $246.30,  and  the  merchandise  $1,- 
612.72.  The  mercbandlse  Included  10  barrels 
of  beer  and  perhaps  70  gallons  of  whisky,  tbe 
value  of  which  is  not  stated.  Tbe  fire  oc- 
curred March  13,  1907,  and  tbe  total  pur- 
chases of  mercbandlse  made  by  plaintiff  be- 
tween June  16.  1906,  the  date  of  the  inven- 
tory, and  tbe  day  of  tbe  fire,  amounted  to 
$1,625,  of  which  $682.80  was  for  beer,  $579.60 
for  whisky,  $16.53  for  alcohol,  $101.05  for 
tobacco  and  pipes,  and  tbe  remainder  for 
drugs  and  drug  store  .articles.  Plaintiff 
states,  and  there  is  no  direct  proof  to  tbe 
contrary,  that  be  sold  no  spirituous  liquors 
except  on  prescription,  but  that  generally  be 
sold  beer  without  prescriptions.  He  was  In- 
dicted and  convicted  on  five  different  charges 
of  violating  the  local  option  law.  Tbe  cases 
were  appealed  to  this  court,  and  one  of  them 
was  decided  at  this  term.  State  v.  Kellogg 
(not  yet  officially  reported)  113  S.  W.  660. 

At  the  close  of  tbe  evidence,  defendant's 
request  for  an  instruction  peremptorily  di- 
recting a  verdict  In  Its  favor  was  refused, 
and  at  its  request  tbe  court  Instructed  the 
Jury,  in  part,  as  follows:  "Tbe  court  in- 
structs tbe  Jury  that  the  policies  sued  on 
insured  a  drug  store  and  mercbandlse  there- 
in, consisting  of  patent  medicines,  drugs, 
paints,  oils,  liquors,  and  such  other  goods  as 
are  usually  kept  for  sale  In  a  drug  store.  If 
you  find  from  the  evidence  that  the  principal 
business  of  plaintiff  was  tbe  sale  of  intoxi- 
cating liquors,  and  was  not  that  of  a  drug- 
gist, and  that  tbe  place  described  therein 
\s-as  one  where  intoxicating  liquors  were 
principally  sold,  and  not  a  legitimate  drug 
store  conducted,  and  tbe  drug  business  was 
a  mere  cover  for  his  liquor  trafllc,  then  the 
same  was  not  insured  by  tbe  policies  sued  on, 
and  plaintiff  cannot  recover.  Tbe  court  in- 
structs the  Jury  that  under  the  policies  sued 
on  only  such  liquors  were  insured  as  are 


usually  kept  in  and  are  necessary  to  tbe  busi- 
ness of  a  drug  store,  situated  as  plaintiff's 
store  was  situated ;  and  if  you  find  from  the 
evidence  plaintiff  kept  liquors  not  used  in  or 
necessary  to  a  drug  business  and  not  sold 
incidental  to  his  drug  trade,  or  that  his  prin- 
cipal business  consisted  of  tbe  sale  of  intox- 
icating liquors,  then  he  cannot  recover  for 
tbe  value  of  any  intoxicating  liquors  destroy- 
ed by  tbe  fire  complained  of  in  excess  of  tbe 
usual  amount  of  such  liquors  necessary  to 
tbe  business  of  a  druggist." 

Verdict  was  for  plaintiff  on  both  counts 
of  tbe  petition,  and,  after  unsuccessfully 
moving  for  a  new  trial,  defendant  brought 
tbe  case  here  by  appeal. 

The  first  and  most  important  questions  pre- 
sented for  our  determination  are  involved  In 
the  contention  of  defendant  that  the  demur- 
rer to  tbe  evidence  sbouid  have  been  sustain- 
ed. This  contention  Is  based  on  tbe  hypothe- 
sis that  the  evidence,  even  in  its  aspect  most 
favorable  to  plaintiff,  shows  beyond  question 
that  the  business  inaugurated  and  conducted 
by  him  was  nothing  less  than  an  Illicit  dram- 
shop, and  that  a  stock  of  drugs  was  carried 
In  connection  with  tbe  business  merely  as  a 
device  to  conceal  the  real  purpose,  which  in 
its  execution  necessarily  involved  a  continu- 
ous violation  of  law.  From  this  standpoint, 
defendant  reaches  tbe  conclusion  that  tbe 
policies  are  void  on  two  grounds:  First,  be- 
cause of  tbe  false  representation  of  plaintiff 
that  tbe  property  to  be  Insured  was  being 
used  and  would  be  used  in  a  legitimate  and 
lawful  manner,  whereby  defendant  was  de- 
ceived into  Issuing  policies  on  a  different  and 
more  hazardous  risk  than  that  represented; 
and,  second,  because  tbe  law  should  denounce 
as  contra  bonos  mores,  and  therefore  unen- 
forceable, a  contract  made  in  aid  of  a  scheme 
to  violate  the  law,  even  should  it  aK>ear  that 
tbe  insurer  was  not  deceived. 

In  Kelly  v.  Insurance  Co.,  97  Mass.  288,  it 
appeared  that  the  subject  of  insurance  was 
a  stock  of  Intoxicating  liquor  which  the  owner 
at  the  time  of  the  insurance  and  during  its 
currency  kept  for  sale  in  violation  of  law. 
"It  was  liable  to  be  seized  and  confiscated  as 
a  nuisance,  and  tbe  place  where  It  was  kept 
was  made  a  nuisance  by  the  plaintiff's  intent 
to  sell  it  illegally.  By  thus  keeping  it,  and 
also  by  thus  selling  it,  the  plaintiff  committed 
an  offense  which  was  punishable  by  fine  and 
imprisonment"  After  referring  to  the  well- 
recognized  doctrine  of  marine  insurance, 
which  holds  void  a  policy  of  insurance  issued 
on  a  vessel  or  its  cargo  where  the  object  of 
the  voyage  Is  illegal,  the  court  said:  "Tbe 
same  principle  upon  which  it  is  held  that 
goods,  which  are  carried  for  an  illegal  pur- 
pose or  In  an  Illegal  manner,  cannot  be  tbe 
subject  of  a  valid  insurance  against  the  per- 
ils of  tbe  sea,  applies  with  equal  force  to  an 
insurance  against  fire  upon  goods  which  are 
so  nnlfiwfuUy  kept  in  a  store  that  tbe  owner 
is  liable  to  fine  and  imprisonment,  the  stoia 
made  a  nuisance,  and  tbe  goods  subject  to 
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beizure  and  forfeiture.  In  the  present  case, 
the  Insured  was  the  guilty  party,  and  his  di- 
rect purpose  in  taking  the  policies  was  that 
he  might  continue  his  offense  with  the  great- 
er safety.  His  contract  was  in  contraTention 
of  law  and  void  as  to  him,  because  he  en- 
tered into  it  in  order  to  protect  himself  In 
his  Ulegal  acta." 

In  Niagara  Insurance  Co.  v.  De  OrafT,  12 
Mich.  124,  a  general  stock  of  merchandise,  In- 
cluding dry  goods  and  groceries,  was  insur- 
ed. At  the  time  of  the  fire,  plalntUf  had 
in  stock  spirituous  liquors  and  alcohol.  The 
trial  court  refused  to  Instruct  the  jury  "that, 
since  the  passage  of  the  prohibitory  liquor 
law,  alcohol  and  spirituous  liquors  are  not 
included  In  the  term  'groceries'  as  used  in 
reference  to  goods  kept  for  sale,  and  charg- 
ed that  the  question  whether  they  were  so 
Included  was  one  of  fact  for  the  Jury."  The 
Supreme  Court  of  Michigan  sustained  this 
ruling,  saying:  "It  was  claimed  on  behalf 
of  plaintlCts  In  error  that,  if  these  liquors 
can  be  allowed  to  be  included  in  a  policy, 
the  policy  will  be,  to  all  intents  and  pur- 
poses, insuring  an  Illegal  traffic,  and  several 
cases  were  cited  inTolving  marine  policies  on 
unlawful  voyages  and  lottery  insurances, 
which  have  been  held  void  on  that  ground. 
These  cases  are  not  at  all  parallel,  because 
they  rest  upon  the  fact  that  In  each  Instance 
it  is  made  a  necessary  condition  of  the  policy 
that  the  Illegal  act  shall  be  done.  The  ship  be- 
ing Insured  for  a  certain  voyage,  that  voyage 
Is  the  only  one  upon  which  the  insurance  would 
apply,  and  the  underwriter  becomes  thus 
directly  a  party  to  an  illegal  act  So  insur- 
ing a  lottery  ticket  requires  the  lottery  to  be 
drawn  in  order  to  attach  the  insurance  to 
the  risk.  If  this  policy  were  in  express 
terms  a  policy  Insuring  the  party  selling 
liquors  against  loss  by  flue  or  forfeiture,  it 
would  be  quite  analogous ;  but  this  Insurance 
attaches  only  to  property,  and  the  risks  in- 
sured against  are  not  the  consequences  of 
illegal  acts,  but  of  accident  Our  statute 
does  not  In  any  way  destroy  or  affect  the 
right  of  property  in  spirituous  liquors,  or 
prevent  title  being  transmitted,  but  renders 
tsales  unprofitable  by  preventing  the  vendor 
from  availing  himself  of  the  ordinary  ad- 
vantages of  a  sale,  and  also  affixes  certain 
penalties.  If  the  owner  sees  fit  to  retain  his 
property  without  selling  it,  or  to  transmit  it 
into  another  state  or  country,  he  can  do  so. 
By  insuring  his  property,  the  insurance  com- 
pany have  no  concern  with  the  use  he  may 
make  of  it  and,  as  it  Is  susceptible  of  law- 
ful uses,  no  one  can  be  held  to  contract  con- 
cerning it  in  an  ill^al  manner,  unless  the 
contract  Itself  is  for  a  directly  illegal  pur- 
pose. Collateral  contracts,  in  which  no  il- 
legal design  enters,  are  not  affected  by  an 
Illegal  transaction  with  which  these  may  be 
remotely  connected.  In  the  case  of  Insur- 
ance Company  v.  Polleys,  18  Pet  157,  10  L. 
Ed.  105,  an  insurance  upon  a  ship  known  by 
the  tnsurance  company  to  be  liable  to  for- 


feiture under  the  registry  laws  of  the  United 
States  was  held  valid,  and  a  recovery  was 
permitted  for  a  loss  while  sailing  under 
papers  known  to  be  illegal.  The  case  of 
Armstrong  v.  Toler,  11  Wheat  258,  6  Ll  Ed. 
468,  Is  still  stronger.  It  is  difficult  to  per- 
ceive bow  public  policy  can  be  violated  by  an 
Insurance  of  any  kind  of  property  rect^nized 
by  the  law  to  exist" 

The  Supreme  Court  of  Vermont  in  dealing 
with  facts  very  closely  akin  to  those  under 
consideration  in  the,  present  case,  had  this 
to  say:  "If  the  purpose  of  the  contract  in 
question  bad  been  to  protect  the  assured  in 
the  sale  of  intoxicating  liquors.  It  would 
have  been  null ;  but  the  greater  part  of  the 
property  insured  consisted  of  goods  Insur- 
ance upon  which  was  subject  to  no  objection. 
The  contract  was  legal  upon  its  face,  nothing 
appearing  to  show  tliat  the  wines  and  liquors 
were  intended  for  illegal  sale ;  and  it  is  a  fact 
not  needing  proof  that,  in  compounding  med- 
icines, liquors,  especially  wines  and  alcoliol, 
are  of  daily  use,  and  for  that  purpose  their 
possession  and  use  by  druggists  legitimate. 
The  assured  was  a  dealer  in  drugs  and  medi- 
ctnes,  and  in  that  respect  legitimately  and 
presumably  using  liquors.  There  was  evidence 
tending  to  show  that  he  illegally  sold  them,  in- 
cluding those  not  used  In  compounding  med- 
icines, and  the  fact  may  have  been  that  the 
latter  trade  was  the  larger  and  his  main  one. 
If  such  Illegal  traffic  waa  the  business  of 
the  assured,  and  his  legal  traffic  and  transac- 
tions with  other  i>roperty  a  mere  cover,  os- 
tensibly carried  on  for  the  purpose  of  ena- 
bling him  to  secrete  and  disguise  his  iniquity, 
the  purpose  of  the  contract  would  be  to  pro- 
tect him  in  his  Illegal  ventures,  and  it  would 
therefore  be  void;  but  if  he  carried  on  his 
business,  using  alcoholic  liquors  legitimately 
in  his  drug  trade,  and  occasionally  sold  them 
in  violation  of  law,  we  think  that.  If  no  Il- 
legal design  entered  into  the  making  of  the 
contract  In  its  inception,  it  would  be  so  far 
collateral  to  the  illegal  acts  that  it  would  be 
inconsistent  and  in  accordance  with  no  well- 
adjudged  ease  to  hold  it  null.  •  •  •  The 
distinction  is  between  cases  where  tbe  con- 
tract is  void  in  its  inception,  entered  into 
for  the  purpose  of  protecting  a  prohlblteil 
traffic,  and  those  cases  where  the  contract  i$ 
collateral,  and  into  whigh  no  illegal  design 
enters,  although  by  the  subsequent  acts  of 
the  assured  it  becomes  remotely  connected 
with  Illegal  transactions."  Carrigan  v.  In- 
surance Co.,  53  Vt  418,  88  Am.  Rep.  687. 

The  doctrine  of  this  case  was  approved  by 
the  Supreme  Court  of  Iowa  in  Erb  v.  In- 
surance Co.,  88  Iowa,  606,  67  N.  W.  583.  40 
*L.  R.  A.  845,  where  it  Is  said:  "The  facts 
to  bring  the  policy  within  the  rule  to  make 
it  void  are  wanting.  The  drugs  and  liquors 
are  recog^nlzed  property  in  this  state  and  as- 
legitimate  subjects  of  Insurance  as  other 
property.  It  is  the  illegal  use  of  them  that 
gives  rise  to  the  questions  before  us.  We 
have  not  seen  a  case  in  which,  because  of 
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the  mere  ose  of  property  for  illegal  purposes, 
not  increasing  the  hazard,  in  the  absence  of 
Btlpulationg  to  that  efTect,  a  policy  has  been 
lield  void  because  of  such  use.  It  is  not  a 
case  in  which  the  contract  Itself  is  against 
public  policy,  by  the  parties,  at  the  Inception 
of  it,  intending  it  to  be  in  aid  of  purposes  or 
designs  to  violate  the  law.  This  case  simply 
presents  the  question  whether,  where  a  par- 
ty uses  property  for  an  unlawful  purpose 
that  is  susceptible  of  legitimate  use,  sucb 
use  win  render  the  insurance  contract  void 
as  against  public  policy.  We  think  that  no 
authority  sustains  such  a  rule,  and  it  does 
not  seem  to  be  dictated  by  reason." 

The  Supreme  Court  of  Kansas,  in  Insur- 
ance Co.  V.  Evans.  64  Kan.  770,  68  Pac.  623, 
recognized  as  sound  the  principles  followed 
In  the  Michigan,  Vermont,  and  Iowa  cases 
from  which  we  have  quoted,  and  so  we  re- 
gard them.  Intoxicating  liquors,  being  rec- 
ogiiized  as  property  in  this  state,  are  Insura- 
ble, and  their  presence  In  a  drug  store  is  not 
necessarily  indicative  of  a  purpose  on  the 
part  of  their  owner  to  violate  the  liquor  laws 
by  making  illegal  sales  of  them.  If,  at  the 
making  of  the  contract  of  Insurance,  plaintiff 
Intended  to  conduct  an  unlawful  business,  the 
contract  of  insurance  should  be  held  void, 
on  the  ground  that  its  direct  effect  was  to 
protect  plaintiff  in  his  purpose  to  violate  the 
law.  If,  on  the  other  hand,  plaintiff,  at  the 
time  the  Insurance  was  procured,  was  actu- 
ated by  the  Intent  to  conduct  a  legitimate 
drug  store  and  to  use  intoxicating  liquors  In 
connection  with  that  business  only,  In  the 
usual  and  lawful  manner,  we  perceive  no 
reason  for  declaring  the  contract  void.  There 
is  nothing  on  its  face  to  bespeak  such  Im- 
proper purpose.  As  before  stated,  it  deals 
with  a  legitimate  subject  of  Insurance,  and 
the  Indemnity  provided  is  for  the  accidental 
loss  or  injury  of  the  property  by  fire,  and 
not  against  loss  sustained  in  consequence  of 
a  violation  of  law.  We  cannot  say,  as  a 
matter  of  law,  that  the  presence  in  the  stock 
at  the  time  the  insurance  was  contracted  of 
10  barrels  of  beer  and  70  gallons  of  whisky 
indubitably  stamped  the  business  and  prac- 
tices of  plaintiff  as  unlawful;  nor  should  we 
indulge  in  such  Inference  from  the  additional 
facts  that,  after  the  Insurance  was  procured, 
plaintiff  occasionally  made  unlawful  sales 
and  had  a  very  thriving  trade  In  whisky  and 
beer.  Such  facts  tend  to  prove  the  existence 
of  unlawful  intent,  but  they  are  not  conclu- 
sive, and,  in  effect,  go  no  further  than  to 
raise  an  issue  of  fact  for  the  solution  of  the 
jury.  We  think  the  court  properly  overruled 
the  demurrer  to  the  evidence  and  submitted 
the  issue  to  the  Jury  in  instructions  wliich 
correctly  declared  the  law  of  the  case. 

Point  Is  made  that  the  verdict  is  exces- 
sive, but  we  find  the  excess  has  been  elim- 
inated by  a  remittitur  entered  by  plaintiff. 

Objection  is  made  to  the  submission  to  the 


Jury  of  the  question  of  whether  or  not  a 
penalty  should  be  imposed  on  defendant,  un- 
der the  provisions  of  section  8012,  Rev.  St. 
1899  (Ann.  St  1906,  p.  3808),  for  vexatlous- 
ly  refusing  to  pay  the  loss.  What  was  said 
by  the  Supreme  Court  in  the  case  of  Keller 
V.  Ins.  Co.,  198  Mo.,  loc.  dt  460,  95  S.  W. 
909,  completely  answers  the  objection:  "The 
question  of  vexatious  delay  on  the  part  of 
the  defendant  in  paying  this  death  claim  was 
one  of  fact  to  be  determined  by  the  Jury." 

It  was  said  by  this  court,  in  Brown  v. 
Railway  Assurance  Co.,  45  Mo.,  loc.  cit.  227: 
"The  whole  question  of  vexatious  refusal  or 
delay  is  a  matter  of  fact  to  be  determined  by 
the  Jury.  They  must  make  up  their  verdict 
by  a  general  survey  of  all  the  facts  and  cir- 
cumstances in  the  case;  and  if,  upon  a  full 
consideration,  they  conclude  that  the  refusal 
was  unjustifiable  and  vexatious,  the  law 
authorizes  them  to  assess  the  damages.  The 
statute  will  not  admit  of  the  construction 
contended  for  by  counsel  for  the  plaintiff  in 
error  that,  before  damages  are  allowed.  It 
must  be  explicitly  proved  by  the  plaintiff  that 
the  delay  or  refusal  was  vexatious.  In  oui 
opinion,  the  record  discloses  sufficient  evi- 
dence to  warrant  the  court  in  submitting  the 
question  of  vexatious  delay  in  the  payment 
of  this  claim  to  the  Jury,  and  we  shall  not 
undertake  to  usurp  the  province  of  the  Jury 
and  retry  such  questions  upon  this  appeal." 

The  Judgment  is  affirmed.    All  concur. 


BELL  V.  BELL  et  al. 

(Kansas  City  Court  of  Appeals.    Missouri.  .  Nov. 
16,  1908.) 

1.  Husband  and  Wife  (J  171»)— Contbacts 
OF  Wife— Mortgage  of  Bealtt. 

A  married  woman,  by  conforming  to  the 
requirements  of  the  statute,  may  make  a  valid 
mortgage  upon  her  realty  not  held  to  her  sepa- 
rate use,  though  the  debt  or  liability  secured 
thereby  t>e  that  of  her  huslMtnd. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  671-683;   Dec.  Dig.  §  171.*  I 

2.  Husband  and  Wife  (S  171*)— Vauditt— 

CONSIDEBATION — PbE-EXISTING  DEBT. 

A  mortgage  given  by  a  wife  to  secure  the 
payment  of  a  pre-existing  debt  of  her  huabanct. 
supported  by  no  new  consideration,  neither  a 
benefit  to  the  wife  nor  detriment  to  the  mort- 
gagee or  a  third  person,  is  invalid. 

lEd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §§  671-683;   Dec.  Dig.  i  171.*1 

Appeal  from  Circuit  Court,  Cedar  County; 
L.  W.  Shafer,  Judge. 

Foreclosure  suit  by  3.  8.  Bell  against 
Charles  C.  Bell  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.     Affirmed. 

Silvers  &  Dawson,  for  appellant  Thos.  J. 
Smith,  for  respondents. 


JOHNSON,  J.    This  is  a  suit  to  foreclose 
a  mortgage  on  real  estate.     Defendants  pre- 
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Tailed  In  the  trial  court,  where  the  cause  was 
tried  without  a  }ui7.    Plaintiff  appealed. 

On  October  6,  1887,  defendant  Charles  C3. 
Bell  borrowed  $502.75  from  his  brother,  the 
plaintiff,  and  delivered  to  his  brother  bis  ne- 
gotiable promissory  note  for  that  sum,  pay- 
able July  1,  1888,  and  bearing  10  per  cent,  in- 
terest per  annum  from  date.  On  November 
1,  1887,  said  defendant  borrowed  $1,305.77 
from  plaintiff,  and  gave  his  note  due  July  1, 
1889,  for  that  amount,  with  Interest  at  10 
per  cent,  per  annum  from  date.  December 
13th  of  the  same  year,  defendant  Charles  C 
Bell  and  his  wife,  Hary  R.  Bell,  Joined  in 
the  execution  of  a  mortgage  on  land  owned 
by  the  wife  in  Cedar  county.  Mo.  The  In^ 
strument  contains  the  recital:  "This  grant 
is  intended  as  a  mortgage  to  secure  the  pay- 
ment of  one  thousand  eight  hundred  eight 
and  54-100  dollars,  according  to  the  terms  of 
tow  certain  promissory  notes  executed  by  the 
said  C.  C.  Bell  to  the  party  of  the  second 
part,  Jas.  S  Bell,  date  Oct.  6,  1887,  due  July 
1,  1888,  amount  $502.75;  second  note  dated 
Nov.  1,  1887,  due  July  1,  1889."  The  mort- 
gage was  delivered  to  plaintiff,  and  was  re- 
corded in  the  office  of  the  recorder  of  deeds 
of  Cedar  county,  June  11,  1889.  No  payment 
of  either  principal  or  interest  was  made  on 
the  first-described  note.  Two  payments  were 
made  and  indorsed  on  the  larger  note,  one 
of  $-'><W  on  July  14,  1890,  and  one  of  $62.60 
on  November  3,  1892.  This  suit  was  brought 
In  the  circuit  court  of  Cedar  county  the  20th 
day  of  January,  1907,  after  both  notes  were 
barred  by  the  statute  of  limitations.  One  of 
the  defenses  Interposed  by  the  answering  de- 
fendants thus  is  pleaded:  "That  if  said  mort- 
gage was  executed,  same  was  without  con- 
sideration, having  been  received  by  said  Mary 
B.  Bell,  or  any  one  to  her  use,  or  having 
been  given  by  the  plaintiff  or  any  one  for 
him  to  induce  the  execution  of  said  mortgage, 
and  that,  if  executed  at  all,  said  deed  of 
trust  was  executed  by  both  makers  without 
any  consideration  whatever." 

The  recitals  in  the  mortgage  and  the  testi- 
mony of  plaintiff  show  indisputably  that  the 
mortgage  was  given  by  Mrs.  Bell  on  her  land 
to  secure  a  pre-existing  debt  of  her  husband, 
and  without  any  new  consideration  of  any 
Itind  to  her  or  her  husband.  The  loans  were 
made  by  plaintiff  to  her  husband  without  a 
demand  by  the  former  or  a  promise  by  the 
latter  that  such  security  or  any  security 
would  be  given.  Plaintiff  parted  with  bis 
money  and  accepted  his  debtor's  promissory 
notes  for  it ;  then,  a  month  or  more  after  the 
transaction  had  been  closed  and  before  the 
maturity  of  either  note,  demanded  security, 
and  received  the  mortgage  in  suit  In  compli- 
ance with  the  demand.  The  rule  is  well  set- 
tled that  "a  married  woman,  when  conform- 
ing to  the  requirements  of  the  statute,  has 
the  unquestioned  power  to  make  a  valid  mort- 
gage upon  her  real  estate  which  is  not  held 


to  her  separate  use,  though  fbe  debt  or  lia- 
bility secured  thereby  is  that  of  her  hus- 
band." Meads  v.  Hutchinson,  111  Mo.  620. 
19  8.  W.  1111.  And  it  is  Just  as  well  settled 
tHat  a  mortga^  given  to  secure  the  payment 
of  a  pre-existing  debt  of  another  is  invalid 
if  not  supported  by  a  new  consideration. 
"The  least  benefit  or  advantage  to  the  promis- 
or, or  the  lease  injury  or  detriment  suffered 
by  the  promisee  or  a  third  person,  will  sup- 
port the  contract"  Lamp  Co.  v.  Mfg.  Co., 
64  Mo.  App.  115,  and  cases  cited.  But  there 
must  be  some  consideration,  and  where,  as 
here,  it  appears  by  all  the  evidence,  includ- 
ing the  recitals  of  the  instrument  itself,  that 
there  was  none,  the  mortgage  should  be  held 
Invalid.  This  conclusion  adequately  supports 
the  Judgment  rendered  by  the  trial  court  for 
defendants,  and  relieves  us  of  the  duty  of 
discussing  other  questions  ably  presented  by 
counsel. 
The  Judgment  is  affirmed.    All  concur. 


STATE   ex    rel.    LINDQDIST   v.    BUTLEU. 

(Kansas  City  Court  of  Appeals.    Missouri.     Nov. 
10,  1908.) 

Costs  (J  298*)— In  CaruiNAi.  Prosecutions— 
Rights  on  Acqoittai,  —  Pktit  Labcent  — 
Statutobt  Pbovisions. 

Rev.  St.  1899,  i  2778  (Ann.  St  1906.  p. 
1612).  provides  that  where  proceedings  are  pre- 
sented before  a  justice  at  the  instance  of  tb? 
prosecuting  witness  for  certain  offenses  not 
amounting  to  felonies,  except  for  petit  larceny, 
and  accused  is  discharged,  the  prosecuting  -wit- 
ness shall  pay  the  costs.  Section  2836  (Ann. 
St  1906,  p.  1628)  provides  that  if  upon  trial 
of  an  indictment  or  information  accused  shall 
be  acquitted,  and  the  prosecuting  witness  shall 
be  liable  for  the  costs,  judgment  shall  be  ren- 
dered against  him,  "and  in  no  case  shall  the 
same  be  paid  by  the  county  or  state."  Held 
that,  under  section  2778,  in  prosecntiona  for 
petit  larceny,  the  prosecuting  witness  is  not  lia- 
ble for  costs  where  accused  is  discharged,  and 
section  2836  merely  requires  judgment  asaJnst 
the  prosecuting  witness  where  accused  la  dis- 
charged if  the  witness  is  liable  therefor  under 
section  2778  (Ann.  St  1906,  p.  1612),  tl  «• 
phrase,  "and  in  no  case  shall  the  same  be  paiil 
by  the  county  or  state,"  referring  only  to  cases 
where  the  prosecution  is  liable  for  the  costa  nn- 
der  that  section. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  {$  1129-1187;    Dec.  Dig.  |  298.»1 

Mandamus  by  the  State,  on  the  relation  of 
Frans  E.  Lindqulst,  to  compel  John  P.  But- 
ler, Judge,  to  approve  and  certify  a  bill  of 
costs.    Peremptory  writ  ordered. 

Frans  E.  Lindqulst  for  relator. 

BROADDUS,  P.  J.  This  is  a  proceeding  by 
mandamus  to  compel  the  Honorable  John  P. 
Butler,  Judge  of  the  Twelfth  Judicial  clrtmlt 
to  approve  and  certify  a  certain  bill  of  costs. 

The  facts  are  that  on  the  6th  day  of  May. 
1908,  one  Zoe  Farrell  was  tried  in  the  court 
of  the  relator,  a  Justice  of  the  peace  within 
and  for  linn  county,  upon  an  information 
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filed  by  the  prosecuting  attorney  of  the  coun- 
ty, based  upon  the  affidavit  of  one  J.  H. 
Casslty,  charging  her  with  the  crime  of  petit 
larceny;  that  a  trial  before  a  jury  was  had, 
which  resulted  in  a  verdict  of  not  guilty,  and 
the  said  defendant  was  duly  discharged;  that 
relator  made  out  a  proper  fee  bill  of  the  costs 
against  Linn  county  that  had  accrued  In  the 
case  and  certified  the  same  to  the  circuit 
derk  of  the  county;  that  thereupon  said 
clerk  made  out,  as  Is  usual  In  such  cases,  a 
fee  bill  of  said  costs,  and  delivered  the  same 
to  the  said  prosecuting  attorney,  who  ap- 
proved and  certified  Its  correctness;  that 
thereafter,  on  the  23d  day  of  June,  1908,  said 
bill  of  costs  was  duly  presented  to  the  re- 
spondent, judge  of  said  court  as  aforesaid, 
for  his  approval,  but  who  refused  to  approve 
the  same  in  the  following  language:  "Ap- 
proval refused,  June  23rd,  1908.  [Signed] 
John  P.  Butler,  Judge."  It  is  agreed  by  the 
parties  that  no  alternative  writ  of  mandamus 
shall  be  issued,  and  that,  If  a  peremptory 
writ  be  Issued,  it  may  issue  in  the  first  in- 
stance, and  it  is  furtlier  agreed  that  respond- 
ent may  file  his  return  to  the  petition  here- 
in. The  respondent  In  writing  has  waived 
bis  return,  and  submits  the  case  upon  the 
matters  and  things  set  forth  in  the  petition 
and  writ  The  controversy,  if  any,  the  re- 
spondent having  filed  no  brief  or  argument, 
arises  upon  a  construction  of  sections  2778, 
2836.  Rev.  St  1889  (Ann.  St  1906,  pp.  1812, 
1628). 

The  first  section  reads  as  follows:  "When 
the  proceedings  are  prosecuted  before  any 
Justice  of  the  peace,  at  the  Instance  of  the 
injured  party,  for  the  disturbance  of  the 
peace  of  a  person,  or  for  libel  or  slander,  or 
for  any  trespass  against  the  person  or  prop- 
erty of  another,  not  amounting  to  a  felony, 
except  for  petit  larceny,  the  name  of  such 
Injured  party  shall  be  entered  by  the  justice 
on  bis  docket  as  a  prosecutor;  and  if  the 
defendant  shall  be  discharged  or  acquitted, 
such  prosecutor  shall  be  adjudged  to  pay  the 
costs  not  otherwise  adjudged ;  and  in  every 
other  case  of  acquittal,  If  the  justice  or  jury 
trying  the  case  shall  state  In  the  finding  that 
the  prosecution  was  malicious  or  without 
probable  cause,  the  justice  shall  enter  Judg- 
ment for  costs  against  the  prosecution  or 
party  at  whose  instance  the  information  was 
filed,  and  shall  Issue  execution  therefor;  but 
in  no  case  shall  the  prosecuting  attorney  be 
liable  for  costs.  In  other  cases  of  discharge 
or  acquittal  the  costs  shall  be  paid  by  the 
county,  except  when  the  prosecution  Is  com- 
menced by  complaint  and  the  prosecuting  at- 
torney declines  to  file  information  thereon,  in 
which  case  the  proceedings  shall  be  dismiss- 
ed at  the  cost  of  the  party  filing  the  com- 
plaint" The  second  reads  as  follows:  "If, 
upon  the  trial  of  any  Indictment  or  informa- 
tion, the  defendant  shall  be  acquitted  or  dis- 
charged, and  the  prosecutor  or  prosecuting 


witness  shall  be  liable  to  pay  the  costs  ac- 
cording to  law,  judgment  shall  be  rendered 
against  such  prosecutor  for  the  costs  In  the 
case,  and  in  no  case  shall  the  same  be  paid 
by  either  the  county  or  state."  The  lan- 
guage of  section  2778  is  plain  to  the  effect 
that  in  prosecutiona  for  petit  larceny,  the  in- 
jured party,  or  as  otherwise  designated  the 
prosecuting  witness,  is  not  liable  for  the 
costs  of  the  proceeding  wherein  the  defend- 
ant is  discharged.  Section  2836  is  not  in  con- 
flict with  section  2778.  Construed  together, 
the  former  Is  merely  directory;  that  Is,  in 
case  the  defendant  is  acquitted  or  discharged, 
judgment  shall  be  rendered  against  the  prose- 
cutor wherein  he  Is  liable  for  the  costs  ac- 
cording to  law — ^1.  e,  under  section  2778 — or 
in  all  cases  not  amounting  to  a  felony  and 
except  for  petit  larceny.  And  the  negative 
language  in  section  2836,  viz.,  "and  In  no 
such  case  shall  the  same  be  f)aid  by  either 
the  county  or  state,"  merely  refers  to  cases 
where  the  prosecutor  is  liable  for  the  costs 
according  to  law;    1.  e.,  section  2778. 

It  follows,  therefore,  that  It  was  the  duty 
of  the  respondent  to  approve  of  said  fee  bill, 
and  it  is  ordered  that  a  peremptory  writ  of 
mandamus  be  issued  commanding  him  to  do 
BO.    All  concur. 


DONNER  V.  METROPOLITAN  ST.  RT.  CO. 

(Kansas  City  C!ourt  of  Appeals.    MiaBouri.    Nov 
16,  £B08.) 

Bkineht    Domain    (§    119*)  —  Riqhtb    in 
Stbebts— Stbeet  Railboads— Spub  Tbacks. 
Where  a  city  allowed  a  street  railway  com- 
pany  to  operate  a   spur  track   to  connect   its 
main  tracks  with  its  car  bams,  the  servitnde 
was    not  different   from   that   contemplated   in 
the   original  dedication  of  the  street,   and  an 
abutter  cannot  recover  for  injury  caused  by  a 
proper  maintenance   of  such   track,   though  he 
can  recover  for  damages  resulting  from  its  neg- 
ligent maintenance  at  such  an  elevation  as  to 
seriously  obstruct  the  free  use  of  the  sidewalk. 
[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  a  305-309;   Dec.  Dig.  i  119.*  1 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty ;  Edw.  B.  Yates,  Special  Judge. 

Action  by  Nela  P.  J.  Donner  against  the 
Metropolitan  Street  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

John  H.  Lucas,  Frank  O.  Johnson,  and  Ben 
F.  White,  for  appellant  A.  N.  Adams  and 
Scarrltt  Scarrltt  &  Jones,  for  respondent 

JOHNSON,  J.  This  suit  Is  for  the  recovery 
of  special  damages  alleged  to  have  been  sus- 
tained by  plaintiff  In  consequence  of  the  erec- 
tion and  maintenance  by  defendant  of  an  ob- 
struction in  the  public  street  In  front  of  prop- 
erty owned  and  occupied  by  plaintiff  in  Kan- 
sas City.  Verdict  and  judgment  were  for 
plaintiff  in  the  sum  of  (1,200,  and  the  cause 
is  here  on  the  appeal  of  defendant 
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The  premises  of  plaintiff  are  at  Mo.  3229 
Troost  avenue,  and  consist  of  a  lot  20  feet 
by  150  feet  and  a  two-story  brick  business 
building  tbereon.  FlalntUf  operates  a  con- 
fectionery store  in  the  building,  and  Uvea  over 
the  store.  The  property  is  on  the  east  side 
of  Troost  avenue,  and  has  a  frontage  of  20 
feet  on  that  tboro:aghfare.  The  property  im- 
mediately to  the  south  is  owned  by  defendant, 
a  street  railway  company,  and  for  some  time 
prior  to  the  trial  of  this  cause  had  been  oc- 
cupied by  barns  for  the  storage,  e^c.,  of  elec- 
tric cars  In  use  on  defendant's  lines  in  Kan- 
sas City.  One  of  these  lines,  a  double-track 
road,  runs  along  the  middle  part  of  Troost 
avenue.  Two  spur  tracks,  curved  In  from  the 
nortb,  connected  the  east  main  track  with  the 
barns,  and  cars  were  run  in  and  out  over 
these  spurs,  when  they  were  withdrawn  from 
or  put  into  service  for  the  carriage  of  passen- 
gers. The  flKt  of  these  spur  tracks  is  the 
cause  of  the  present  controversy.  It  was  con- 
structed in  1902,  and  ever  since  has  been,  so 
plaintiff  contends,  a  serious  obstruction  to 
free  ingress  and  egress  to  and  from  his  store. 
His  evidence  tends  to  show  that,  on  account 
of  the  closeness  of  this  track  to  bis  property, 
the  frequency  of  the  passage  of  cars  over  It 
and  the  fact  that  it  crosses  the  sidewalk  im- 
mediately south  of  that  in  front  of  his  store 
access  to  his  building  by  his  customers  Is  im- 
peded and  made  somewhat  dangerous,  that  ve- 
hicles cannot  remain  standing  for  any  time 
In  front  of  bis  store,  and  that,  on  account  of 
the  negligent  elevation  of  the  track  above  the 
proper  grade,  the  sidewalk  on  that  side  of  the 
street  is  not  as  convenient  and  attractive  to 
pedestrians  as  otherwise  it  would  be.  It  is 
shown  that  the  market  value  of  plaintiff's 
property  has  been  greatly  depreciated  by  the 
presence  of  this  track  and  the  operation  of 
cars  over  It.  Further,  it  appears  that  because 
of  the  elevation  of  the  track  the  Sow  of  sur- 
face water  is  arrested,  and  trash  and  d4bris 
collected  in  front  of  the  store.  The  cause  of 
action  thus  is  stated  in  the  petition:  "That 
-  the  defendant  on  or  about  September,  1902, 
wrongfully  and  unlawfully  constructed,  and 
has  since  wrongfully  and  unlawfully  maintain- 
ed, a  switch  or  spur  across  the  roadway  and 
sidewalk  of  said  Troost  avenue  in  front  of 
and  adjoining  plaintiff's  said  lot  from  the 
main  line  of  said  Troost  avenue  car  line  to 
defendant's  car  bam,  situate  on  a  lot  adjoin- 
ing plaintiff's  said  lot  on  the  south.  That 
said  switch  or  spur  Is  only  8%  feet  from  the 
curbing  at  the  north  line  of  plaintiff's  said 
lot,  and  from  thence  curves  slightly  to  a 
point  in  the  curbing  at  its  intersection  with 
the  south  line  of  plaintiffs  said  lot  That  de- 
fendant, In  the  construction  of  said  switch 
or  spur,  changed  and  elevated  the  surface 
and  grade  of  the  roadway  of  said  Troost 
avenue  in  front  of  and  adjoining  plalntiCTs 
said  lot  about  eight  inches,  and  destroyed 
the  roadway,  the  pavement,  curbing,  and  side- 
walk on  said  street  In  front  of  and  adjacent 
to  plaintifTs  said  lot    That  defendant,  acting 


by  and  through  its  agents  and  servants,  has 
wrongfully  and  unlawfully  run  its  cars  dur- 
ing the  day  and  night  over  said -switch  or 
spur  into  and  out  of  their  said  barn,  not 
for  the  purpose  of  carrying  passengers,  bat 
for  its  private  use  and  convenience,  since 
September,  1902,  and  will  continue  to  so  os<.' 
them  until  the  year  1925.  That  passengers 
are  not  carried  over  said  switch  or  spur. 
That  in  the  passage  of  cars  over  said  switch 
or  spur  the  cars  extend  a  distance  of  two 
feet  over  said  sidewalk  in  front  of  plaintiff  j 
said  lot,  and  thereby  defendant  permanently 
appropriates  that  portion  of  said  sidewalk  to 
its  private  use.  That,  by  reason  of  th- 
wrongful  and  unlawful  construction  and  use 
of  said  switch  or  spur,  and  the  operation  of 
cars  thereon,  as  aforesaid,  passage  over  and 
along  said  Troost  avenue  in  front  of  said  lot 
is  greatly  hindered.  That  thereby  the  ingress 
of  plaintiff  and  his  customers  and  tbe  pub- 
lic having  business  with  him  to  said  build- 
ing from  said  Troost  avenue  is  greatly  imped- 
ed and  rendered  hazardous.  That  therebr 
iriaintlff  and  his  customers  are  greatly  hin- 
dered In  their  use  of  said  Troost  avenue,  and 
the  use  of  the  sidewalk  in  front  of  said  lot 
of  plaintiff.  That  thereby  the  value  of  plain- 
tiff's said  lot  and  the  buildings  thereon  L« 
greatly  diminished.  That  defendant  has  not 
paid  or  tendered  plaintiff  any  compensation 
for  the  said  damage  to  said  property.  Plain- 
tiff states  that  the  damage  caused  by  thi? 
wrongful  and  unlawful  construction  and  ns^ 
of  said  switch  or  spur  and  the  operation  of 
cars  thereon  as  aforesaid  Is  special  to  him 
and  bis  said  property,  and  is  not  common  to 
other  property  owners  along  said  Troost  ave- 
nue." The  answer  contains  a  general  denial 
and  the  allegation  that  the  construction  and 
maintenance  of  the  switch  was  autborizetl 
by  an  ordinance  of  the  city.  The  proof  offer- 
ed by  defendant  supports  this  allegation,  and 
the  fact  alleged  is  not  denied  by  plaintiff. 

The  demurrer  to  the  evidence  offered  by 
defendant  was  overruled,  and,  at  the  instance 
of  plaintiff,  the  court  instructed  the  Jury 
"that  if  you  believe  from  the  evidence  the 
plaintiff  is  and  was  at  the  time  hereinafter 
referred  to  the  owner  and  occupant  of  a  cer- 
tain lot  having  a  frontage  of  20  feet  on 
Troost  avenue,  and  extending  back  therefrom 
150  feet  known  and  described  as  tbe  south 
20  feet  of  lot  6  in  LInwood,  an  addition  to 
Kansas  City,  Ma,  and  tbe  improivements 
thereon,  and  that  said  lot  fronts  on  Troosr 
avenue  in  said  city,  that  defendant  on  or 
about  September,  1902,  began  the  constmiv 
tlon  and  shortly  thereafter  completed  a 
switch  or  spur  from  the  mabi  line  of  the  car 
line  on  said  Troost  avenue  Into  Its  car  bam. 
and  that  the  said  car  bam  was  situate  on 
tbe  lot  adjoining  plaintUTs  said  lot  on  thr* 
south,  and  that  said  switch  or  spur  crosses 
the  roadway  of  said  Troost  avenue  from  tbe 
said  car  track  at  or  near  the  center  thereof 
to  the  east  line  of  said  street  in  front  of  and 
adjacent  to  the  plaintiff's  said  property,  and 
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that  said  swltcb  or  spur  was  not  constmcted 
to  be  nsed,  and  has  not  been  nsed,  to  carry 
passengers  thereon,  and  was  constrncted  to 
be  nsed,  and  has  been  nsed  only  for,  the 
private  use  of  defendant  In  taking  cars  to 
and  from  the  car  track  on  said  Troost  ave- 
nue to  its  said  car  bam,  and  that  by  reason 
of  the  construction  of  the  said  switch  or 
spur  and  the  use  thereof,  as  aforesaid,  the 
use  of  said  Troost  avenue  in  front  of  plaln- 
tifiTs  said  lot  by  the  plaintiff  and  the  public 
lias  been  unreasonably  obstructed  and  im- 
peded, as  to  the  use  of  said  avenue  for  pass- 
age along  the  same.  In  front  of  plaintiff's 
premises,  and  for  Ingress  and  egress  between 
said-property  and  said  street,  and  that  there- 
by plalntlfrs  said  property  has  been  depre- 
ciated In  value  and  damaged  to  an  extent  and 
in  a  manner  that  is  special  and  peculiar  to 
plaintiff's  said  property,  and  not  common  to 
other  property  along  said  Troost  avenue 
then  your  verdict  should  be  for  the  plaintiff 
in  such  a  sum  as  will  compensate  blm  for 
such  damage,  and  the  amount  of  such  re- 
covery. If  any,  should  be  the  difference  l)e- 
tween  the  fair  market  value  of  said  property 
before  and  after  the  said  acts  of  the  de- 
fendant, provided  that  you  And  from  the  evi- 
dence the  value  thereof  after  the  said  acts 
of  the  defendant  is  less  than  It  was  imme- 
diately before,  and  that  said  difference  was 
caused  by  the  said  acts  of  the  defendant." 

It  is  argued  by  defendant  that  the  demur- 
rer to  the  evidence  should  have  been  sus- 
tained on  the  ground  that  the  facts  alleged 
In  the  petition  and  sustained  by  proof  fail 
to  show  the  existence  of  any  damages  suf- 
fered by  plaintiff  of  a  kind  different  from 
that  borne  by  the  general  public.  In  Placke 
V.  Railroad,  140  Mo.  634,  41  8.  W.  915,  plain- 
tiff, the  owner  of  property  abutting  on  a  pub- 
lic street,  brought  suit  In  equity  to  enjoin 
the  defendant  from  constructing  and  operat- 
ing an  electric  street  railway  along  the 
street.  The  Supreme  Court  affirmed  the 
Judgment,  which  was  for  the  defendant.  We 
quote  from  the  opinion :  "The  plaintiff  relies 
upon  Lockwood  v.  Railroad,  122  Mo.  S6,  26 
S.  W.  688,  24  L.  R.  A.  616,  43  Am.  St  Rep. 
ryil,  as  sustaining  his  claim.  That  case  and 
tbe  subsequent  cases  (Knapp,  Stout  &  Co. 
V.  Railroad,  126  Mo.  26,  28  S.  W.  627,  and 
the  Schulenburg-Boeckeler  Lumber  Co.  v. 
Railroad,  129  Mo.  453,  81  8.  W.  796— decide 
that  a  city  has  no  power  to  authorize  such 
use  of  a  street  as  will  destroy  its  use  as  a 
public  thoroughfare,  and  enjoined  the  main- 
tenance of  steam  railroads  in  said  streets 
under  the  peculiar  circumstances  in  each  of 
said  cases.  It  is  a  misapplication  of  those 
cases,  however,  to  apply  them  to  the  con- 
struction of  street  railways  unless  such  street 
railways  are  so  defectively  constmcted  as  to 
prevent  the  current  use  of  the  highway  by 
ttfe  public  in  the  ordinary  course  of  travel. 
This  petition  seeks  to  enjoin,  not  the  con- 
struction of  a  street  railway  which  is  not 
laid  at  grade,  or  is  to  be  otherwise  defective- 


ly or  dangerously  built  or  laid,  but  the  con- 
struction of  any  street  railway,  claiming 
that  the  use  of  the  street  for  any  such  rail- 
way Is  an  invasion  of  the  plaintiff's  rights 
as  an  abutting  owner.  •  •  •  We  think  it 
must  now  be  regarded  as  settled  law  that 
an  electric  street  railway  laid  to  grade  is 
not  an  additional  servitude,  and  does  not  in- 
fringe upon  the  property  rights  of  those 
whose  lots  abut  on  the  street.  Dean  v. 
Railroad,  93  Mich.  330,  53  N.  W.  396 ;  Koch 
V.  Railroad,  75  Md.  222,  23  Atl.  463,  15  L. 
R.  A.  377;  Lockhart  t.  Railroad,  139  Pa. 
419,  21  Atl.  26;  Railroad  v.  RaUroad,  156 
III.  255;  Taggart  t.  Railroad,  16  R.  I.  608. 
19  Atl.  826,  7  L.  R.  A.  205."  The  rule  ap- 
proved in  this  and  other  decisions  of  the  Su- 
preme Court  is  that  the  constmction  and 
maintenance  of  a  street  railroad  in  a  public 
street  pursuant  to  authority  granted  by  the 
city  does  not  subject  the  street  to  a  servitude 
different  from  that  which  was  contemplated 
in  the  original  dedication,  and  the  damage 
to  an  abutting  owner  resulting  from  such  use 
of  the  street  is  damnum  absque  injuria.  Na- 
gle  V.  Railway,  167  Mo.  89,  66  8.  W.  1090; 
Ransom  v.  Railroad,  104  Mo.  375,  16  8.  W. 
496;  Ruckert  v.  Railway,  163  Mo.  260,  63 
S.  W.  814.  'The  law  is  quite  well  settled 
that  the  property  owner  must  show,  to  enti- 
tle him  to  recover  damages  for  an  obstmc- 
tipn  to  a  highway  that  the  damages  are  pe- 
culiar to  him,  different  in  kind,  and  not 
merely  In  degree,  from  those  suffered  by 
other  members  of  the  community."  Rude  v. 
City  of  St.  Louis,  93  Mo.  408,  6  S.  W.  257. 
But  it  was  said  in  De  Geofroy  v.  Railway, 
179  Mo.,  loc.  cit.  715,  79  S.  W.  392,  64  L.  R. 
A.  959,  101  Am.  St.  Rep.  524:  "That  the 
power  of  a  city  or  other  municipal  corpora- 
tion In  Missouri  to  authorize  the  constmc- 
tion of  railroads  in  the  public  streets  is  a 
'modified  right,  a  right  hedged  about  with 
many  qualifications';  that  it  does  not  in- 
clude the  right  to  grant  a  railroad  the  ex- 
clusive use  of  the  surface  of  a  street  even 
when  laid  at  grade.  Lockwood  v.  Railroad, 
122  Mo.  86,  26  S.  W.  608,  24  L.  R.  A.  516, 
43  Am.  St.  Rep.  547;  Sherlock  v.  Railroad, 
142  Mo.  172,  43  8.  W.  629,  64  Am.  St.  Rep. 
551;  Knapp,  Stout  &  Co.  v.  Railroad,  126 
Mo.  26,  28  S.  W.  627;  Lumber  Co.  v.  Rail- 
road, 129  Mo.  455,  31  S.  W.  796;  Corby  v. 
Railroad,  150  Mo.  457,  52  S.  W.  282.  Nei- 
ther can  the  municipal  authority  grant  the 
power  to  a  railroad  company  of  such  use  of 
a  street  as  will  destroy  or  unreasonably  in- 
terfere with  the  right  of  an  abutting  prop- 
erty holder  of  access  to  or  egress  from  his 
property,  or  deprive  him  of  his  easement  of 
light  and  air  from  the  street  The  street  on 
which  a  railroad  is  constmcted  cm  the  grade 
cannot  be  used  for  side  tracks,  the  storing 
of  cars,  for  water  tanks,  or  like  structures. 
Lackland  v.  Railroad,  31  Mo.  188;  Tate  v. 
Railroad.  64  Mo.  149;  Spencer  v.  Railroad, 
120  Mo.  154,  23  8.  W.  126.  22  L.  R.  A.  668. 
And  it  is  argued  by  plaintiff  that  the  doc- 
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trine  of  this  case  sustains  bis  contention 
that  the  Installation  and  maintenance  of 
the  spur  track  of  Itself  constituted  an  un- 
reasonable Interference  with  his  right  of  In- 
gress and  egress.  We  do  not  think  so.  De- 
fendant owned  the  adjoining  land  and  like- 
wise possessed  the  right  of  Ingress  and  egress 
to  and  from  Its  property.  Its  use  of  the 
property  as  a  place  for  Its  bams  was  a  legi- 
timate use.  The  barns  were  as  much  a  part 
of  the  railroad  and  perhaps  as  essential  to 
the  proper  service  of  the  public  as  were  the 
main  tracks  or  the  cars,  and  the  spur  tracks 
which  connected  tbem  to  the  main  line  were 
08  much  a  part  of  the  street  railroad  as 
were  the  main  tracks  themselves.  We  think 
the  city  bad  the  power  to  grant  defendant 
the  privilege  of  laying  and  operating  the  spur 
track,  and  that  the  servitude  thereby  im- 
posed on  the  street  was  no  difTerent  from 
that  contemplated  In  the  original  dedication. 
This  spur  track  was  not  of  the  class  of  con- 
structions to  which  belong  "side  tracks,  wa- 
ter tanks,  or  like  structures."  Such  struc- 
tures must  be  placed  on  private  grounds,  and 
their  presence  In  a  public  street  would  be 
a  nuisance  per  se.  The  track  in  question 
could  not  t>e  laid  on  private  property,  and 
It  wa&  indispensable  to  the  proper  operation 
of  the  road,  and  therefore  to  the  proper 
service  of  the  public.  The  damages  suf- 
fered by  plaintiff  from  the  presence  of  the 
track  had  It  been  properly  constructed  are 
general  and  not  special,  and  they  afford 
plaintiff  no  cause  of  action. 

But  it  Is  alleged  In  the  petition  and  the 
evidence  of  plaintiff  tends  to  show  that 
the  track  was  negligently  constructed  and 
maintained  in  the  respect  that  it  was  placed 
at  an  elevation  so  much  above  the  grade  of 
the  street  that  it  offered  a  serious  obstruc- 
tion in  front  of  plaintiff's  property  to  the 
free  use  of  the  sidewalk.  The  damages  In- 
flicted on  plalntlfTs  property  by  such  negli- 
gence are  special  damages  which  he  Is  enti- 
tled to  recover.  The  right  of  defendant  to 
lay  the  track  In  the  street  carried  with  it 
the  duty  to  construct  and  maintain  it  In  a 
proper  manner.  Defendant  had  no  right  to 
Increase  the  servitude  by  its  negligence,  and 
an  abutting  owner  Injured  thereby  suffers 
an  injury  not  borne  by  the  general  public. 

It  follows  from  what  we  have  said  that 
no  error  was  committed  by  the  court  in  over- 
ruling tbe  demurrer  to  the  evidence.  It  like- 
wise follows  that  the  judgment  must  be  re- 
versed, and  the  cause  remanded  on  account 
of  palpable  error  In  the  Instruction  given  at 
the  request  of  plaintiff.  Tbe  theory  of  the 
Instruction  is  that  the  track  in  controversy 
belonged  to  the  class  of  constructions  that 
has  no  proper  place  In  a  public  thoroughfare, 
unless  It  was  used  In  the  transportation  of 
passengers.  For  the  reasons  stated,  this  the- 
ory Is  erroneous.    We  have  considered  other 


points  made  by  defendant,  and  find  tbem  to 
be  without  merit 

The  judgment  Is  reversed  and  the  canse 
remanded.    All  omcur. 


JACKSON  V.  PBTTIGHEW. 

(Kansas  City  Court  of  Appeals.    Miasoari.    Not. 
16,  19U8.) 

Tbespass   a  25*)— DEyENSES— Adtookitt  or 

Person  in  Possession. 

The  cutting  and  hauling,  from  time  to 
time,  during  a  course  of  years,  of  trees  for  fin 
wood.  Indicated  only  by  the  stumps  left,  U 
not  such  actual  posseasiou  of  the  land  by  tb" 
person  so  doing  tnat  authority  from  her  woe!  t 
be  a  defense,  against  the  actual  owner,  to  tm- 
pasa  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Trespasg, 
Cent.  Dig.  $§  54,  65;   Dec.  Dig.  i  25.*] 

Appeal  from  Circuit  Court,  Nodaway  Coun- 
ty;  Wm.  C.  Ellison,  Judge. 

Action  by  William  T.  Jackson  against 
Cameron  L.  Pettigrew.  Judgment  for  defend- 
ant. Plaintiff  appeals.  Reversed  and  re- 
manded. 

T.  A.  Cummins  and  A.  F.  Harvey,  for  ap- 
pellant. Shinabarger,  Blagg  &  Ellison,  for 
respondent 

BROADDUS,  P.  J.  This  is  a  suit  for 
damages  for  tbe  alleged  trespass  of  defend- 
ant in  cutting  timber  on  plainttfTs  land.  Tbe 
dispute  is  in  reference  to  three  acres  of  land. 
The  land  originally  belonged  to  George  W. 
Jackson,  deceased.  The  plaintiff,  bis  son, 
after  tbe  death  of  his  father,  l>ecame  the 
owner  by  purchase  of  the  Interest  of  the  other 
heirs  of  his  father,  and  was  at  the  institution 
of  this  suit  the  apparent  record  owner  of  the 
title.  It  is  admitted  that  defendant  ententl 
upon  the  disputed  territory  and  cut  and  re- 
moved timber  therefrom.  Although  plaintiff 
had  the  title  to  the  land,  he  was  not  in  the 
actual  possession  at  tbe  time  of  the  Institu- 
tion of  this  suit 

The  defense  is  that  the  defendant  was  in 
the  actual  possession  under  claim  and  color 
of  title.  The  tract,  according  to  the  testi- 
mony of  some  of  tbe  witnesses,  was  includ- 
ed within  the  fences  which  inclosed  tbe  Pet- 
tigrew land  on  the  west  up  to  six  or  seven 
years  before  the  bringing  of  this  action,  since 
which  time  it  has  been  mifraced.  Mrs.  Pet- 
tigrew, the  widow  of  Charles  Pettigrew,  Uie 
then  owner  of  the  land,  was  introduced  as  a 
witness  upon  the  part  of  defendant  to  prove 
that  her  husband  bad  bought  tbe  land  from 
Geo.  W.  Jackson,  plaintifTs  father.  Her  evi- 
dence is:  That  she  carried  by  direction  of 
her  huslMind  a  receipt,  acknowledging  pay- 
ment for  tbe  land,  to  Jackson,  who  signed  it. 
and  told  her  to  go  to  a  man  by  the  name  of 
Robinson  and  tell  him  to  draw  up  a  deed 
conveying  the  property  to  her  husband,  add 
that  be  would  sign  it    He  also  told  her  to 
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take  a  deed,  caUed  the  O'HowcU  deed,  firom 
-which  Roblofion  -would  be  enabled  to  make 
out  a  proper  description  o(  the  land  Intended 
to  be  conveyed;  that  she  took  the  receipt 
and  the  O'Howell  deed  to  Robinson,  who  pre- 
pared a  deed  to  be  signed  by  Jackson,  and  In- 
formed him  that  it  had  been  prepareid,  where- 
upon Jackson  said  to  her  that  as  "quick  as 
tie  got  well  he  would  go  and  sign  It";  and 
that  he  died  before  doing  so.  Charles  Pet- 
tigrew,  the  husband  of  Mrs.  Pettigrew,  died 
In  April,  1895,  and  Jackson  died  In  a  short 
time  thereafter.  The  plaintiff  objected  to 
the  introduction  of  the  receipt  mentioned, 
iwhlch  objection  the  court  sustained,  and  ob- 
jected also  to  the  competency  of  Mrs.  Petti- 
grew as  a  witness,  and  to  the  competency 
of  her  evidence  for  various  reasons.  Parts 
of  her  statements  were  admitted  and  parts 
«xcluded,  but  it  Is  exceedingly  difficult  to  de- 
termine what  was  excluded  and  what  was 
admitted  by  inspection  of  the  abstract  The 
«vidence  of  defendant  tended  to  show  that 
4it  times  Mrs.  Pettigrew  cut  and  hauled  tim- 
ber from  the  land  for  fire  wood,  and  that 
«ne  year,  while  the  fence  remained,  she  leas- 
-ed  it  to  a  neighbor.  The  timber  on  the  land 
was  large,  and  there  was  little  or  no  grass. 
Mrs.  Pettigrew  made  no  Improvements  what- 
ever, and  there  were  no  visible  marks  to  in- 
dicate that  the  land  was  in  the  possession  of 
any  one,  and  had  not  been  for  several  years 
prior  to  the  alleged  trespass.  The  defendant 
cut  the  trees  upon  direction  of  Mrs.  Pettigrew. 

Among  other  Instructions,  the  plaintlCF  ask- 
ed the  court  to  say  to  the  jury  that  there  was 
so  evidence  that  defendant  was  tn  the  ac- 
tual visible  possession  of  the  land,  which  the 
court  refused.  The  court  gave  the  following 
instruction  at  the  Instance  of  defendant: 
"The  court  Instructs  the  jury  that  actual 
possession  does  not  imply  that  the  occupant 
must  actually  stand  upon  his  property  con- 
stantly to  keep  ofT  intruders,  or  that  he  must 
keep  his  servant  or  agent  there.  Any  overt 
acts  indicating  exclusive  dominion  and  a  pur- 
pose to  permanently  occupy,  and  not  to  aban- 
don, the  premises,  will  satisfy  this  require- 
ment" Also  this  Instruction:  "The  court 
Instructs  the  jury  that,  if  they  believe  from 
the  evidence  that,  at  the  time  defendant  cut 
the  trees  described  in  the  petition,  said  land 
was  not  In  the  actual  possession  of  plaintiff, 
but  was  in  the  actual,  visible  possession  of 
defendant,  or  of  some  third  person  under 
whose  permission,  authority,  oi"  consent  de- 
fendant was  acting,  and  that  defendant  un- 
der such  circumstances,  cut  the  trees  in  good 
faith  under  claim  of  right,  then  the  jury 
should  find  for  defendant  although  the  land 
and  trees,  in  fact,  belonged  to  plaintiff." 

There  is  no  question  of  law  Involved  in  the 
case,  as  the  Instructions  given  tn  behalf  of 
defendant  are  unobjectionable  from  a  legal 
standpoint;   the  question  being  whether  they 


should  have  been  given  under  the  evidence. 
Waiving  all  objections  to  the  competency  of 
Mrs.  Pettigrew  to  testify  arid  the  competency 
and.  relevancy  of  her  testimony,  we  are  Im- 
pressed with  the  conviction  that  defendant, 
under  his  evidence,  was  a  trespasser  without 
justification.  Mrs.  Pettigrew,  under  whom 
be  claims  authority  for  entering  upon  the 
land  and  cutting  the  timber,  bad  no  such  pos- 
session as  warranted  his  act  in  entering.  For 
six  years  before  the  alleged  trespass,  there 
had  been  no  fence  Inclosing  the  land.  No 
house  of  any  kind,  no  cultivation  whatever, 
or  anything  of  any  nature  to  Indicate  her 
possession,  was  shown  by  the  evidence,  save 
and  excepting  the  stumps  of  trees  that  had 
been  cut  in  the  course  of  years.  Had  there 
been  color  of  title  shown,  and  any  evidence 
of  occupation,  however  slight,  the  Instruc- 
tions would  have  been  proper.  But  both 
these  factors  were  lacking. 

In  Carter  v.  Hornback,  139  Mo.  238,  40 
8.  W.  893,  it  is  held  that  the  "cutting  and 
hauling  fire  wood,  sawing  timber,  making 
and  hauling  fence  rails  from  the  land,  and 
clearing  up  same,  do  not  constitute  actual 
possession."  Such  Is  the  general  rule.  It 
is  useless  to  further  discuss  the  questlcm. 
Plaintiff's  Instruction,  which  was  in  the  na- 
ture of  a  demurrer  to  defendant's  case,  should 
have  been  given. 
Reversed  and  remanded.    All  concur. 


HEBEBMNG   v.   CITY  OF  WARRENS- 
BURG. 

(Kansas  City  Court  of  Appeals.    Missouri.    Nov. 
16,  ft08.) 

1.  Appkal  and  Ebbor  (§  1053*)— Habmless 
Eebob— Evidence— WiTHDBAWAi,. 

In  an  action  against  a  city  for  injurie.s 
from  a  defective  street  the  withdrawal  by  plain- 
tiffs counsel  in  the  presence  of  the  jury  of  evi- 
dence that  the  city  repaired  the  street  after 
plaintiffs  injury,  and  the  court's  announcement 
of  the  withdrawal,  and  direction  that  the  evi- 
dence should  not  be  considered,  cured  the  error 
of  its  admission. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4178,  4179;  Dec.  Dig.  8 
1053;*    Trial,   Cent   Dig.   §  977.] 

2.  Evidence  (|  472*) — Opinion  Evidence— 
Matters  Directly  in  Issue.  • 

In  an  action  against  a  city  _  for  injuries 
caused  by  a  trench  in  a  street  which  had  been 
'filled  by  the  city  after  removing  a  culvert  there- 
from, whether  or  not  the  trench  had  been  prop- 
erly filled  was  for  the  jury  under  the  evidence, 
and  opinions  of  witnesses  were  properly  ex- 
cluded. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  SS  2186-2195 ;   Dec.  Dig.  f  472.»] 

3.  Mttnicipal  Corporations  (§  783*)— De- 
KECTS  IN  Stbeetb— -Injuries— Manner  of 
Filling  Trenches. 

That  a  trench  in  a  city  street  which  ha'l 
been  filled  b.v  the  city  was  filled  the  same  as  it 
filled  all  such  holes  in  streets  would  not  relieve 
the  city  from  liability  for  an  injury  occasioned 
thereby,  since  the  manner  in  which  the  city  or- 
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dinarily  filled  such  holes  was  not  a  standard  of 
safety. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  783.*] 

Appeal  from  Clrcnlt  Court,  Pettis  County; 
Louis  Hoffman,  Judge. 

Personal  injury  action  by  William  H.  He- 
berllng  against  the  City  of  Warrensburg. 
Judgment  for  plaintiff,  and  defendant  ap- 
AflSrmed. 


Jos.  K.  Tuttle,  Chas.  E.  Morrow,  and  Jas. 
A.  Kemper,  for  appellant.  O.  I*  Houts,  for 
respondent 

ELLISON,  J.  This  action  Is  for  personal 
injury  received  on  one  of  defendant's  streets 
by  reason  of  plaintiff  being  thrown  from  a 
vehicle  in  which  he  was  riding  with  a  friend, 
and  receiving  serious  injury.  The  Judgment 
was  for  plaintiff.  There  was  a  former  trial 
in  which  the  verdict  was  for  the  defendant 
The  court  granted  plaintiff  a  new  trial,  and 
defendant  appealed  to  the  Supreme  Court, 
where  the  order  was  affirmed  (204  Mo.  604, 
103  S.  W.  36).  and  the  trial  now  appealed 
from  followed.  By  reference  to  that  report, 
there  will  be  found  a  full  statement  of  the 
facts  upon  which  the  case  is  founded,  and 
they  need  not  be  repeated  here  further  than 
to  say  that  defendant's  officers  took  out  of 
the  street  a  wooden  culvert  reaching  fairly 
across  Its  width,  14  inches  deep  and  20  Inches 
wide.  The  place  was  filled  In  with  loose  dirt 
Bains  and  travel  made  the  filling  soft,  so 
that  the  wheels  of  a  vehicle  would  drop  sud- 
denly to  a  considerable  depth.  A  rain  bad 
filled  the  wagon  tracks  and  depressions  with 
water  so  as  to  leave  the  defects  in  the  place 
less  likely  to  be  ot>served.  Plaintiff  and  a 
companion  were  driving  along  In  an  ordinary 
trot,  when  the  front  wheels  of  their  velilcle 
suddenly  dropped  Into  the  place,  throwing 
plaintiff  forward  between  the  horses  onto 
the  tongue  and  doubletrees.  The  horses  ran, 
and  plaintiff  was  Injured.  An  examination 
of  the  points  made  satisfy  us  that  reversible 
error  was  not  committed.  ETvidence  was  re- 
ceived showing  that  the  city  repaired  the 
street  after  the  injury  to  plaintiff.  This  was 
withdrawn  by  counsel  for  plaintiff  In  the 
presence  of  the  Jury,  and  the  court  announced 
Its  withdrawal,  and  directed  that  It  be  not 
considered.  That  in  a  civil  case  cures  the 
error.  Buckman  v.  Railway  Co.,  100  Mo. 
App.  30,  78  8.  W.  270. 

Complaint  is  made  that  two  persons  said 
to  the  street  commissioner  when  he  was  fil- 
ling the  place  from  which  he  had  taken  the 
culvert  that  it  was  dangerous,  and  some  one 
would  get  hurt;  but  this  was  not  so  much 
for  the  purpose  of  getting  the  opinion  of  the 
witness  as  it  was  to  show  notice  or  knowl- 
edge of  the  defect  Such  evidence  seems  not 
to  have  been  regarded  as  improper.  204  Mo. 
CIO,  103  S.  W.  36.  At  any  rate,  no  one  can 
fairly  say  that  such  evidence  In  the  circum- 


stances, considering  the  state  of  the  proof 
from  other  sources,  was  of  such  character  as 
to  require  the  verdict  to  be  set  aside. 

It  is  also  made  a  matter  of  complaint  that 
the  court  should  have  permitted  witnesses  to 
state  whether  the  place  was  filled  in  the  usu- 
al, ordinary,  and  proper  manner.  The  wit- 
nesses bad  stated  it,  was  "filled  good.  It 
was  filled  up  round,  about  10  inches  wide, 
good  and  high."  The  court  refused  their 
opinion  whether'  that  was  the  proper  way. 
That  was  a  question  for  the  Jury.  The  Su- 
preme Court  stated  that  it  was  not  proper 
exculpatory  evidence  to  show  that  this  place 
was  filled  as  other  places  were,  as  that  wiis 
not  a  standard  of  safety.  204  Mo.  618,  103 
S.  W.  36.  And  so  we  think  the  better  exami- 
nation would  have  been  to  have  asked  how 
the  work  was  done,  etc.,  and  then  let  the  Jury 
say  if  It  was  proper.  Eubank  v.  Ejdlna,  SS 
Mo.  651;  King  v.  Railway  Co.,  98  Mo.  235. 
11  S.  W.  563.  We  think  there  is  no  substan- 
tial ground  for  objection  to  the  mere  showing 
that  Thompklns  was  street  commissioner: 
nor  do  we  think  there  was  any  error  as  to 
exclusions  of  offer  to  show  what  witnesses 
Fountain  and  Bidge  would  state  in  reference 
to  the  place  being  filled  in  the  ordinary  way 

A  full  exantlnation  of  the  record  and  briefs 
of  counsel  leaves  us  convinced  that  we  have 
no  right  to  overturn  the  verdict,  and  the 
Judgment  is  therefore  affirmed.    All  concur. 


OALLAOHEB  t.  CITY  OF  TIPTON. 

(Kansas  City  Court  of  ^peals.    Missouri.    Nov. 

1.  MUNICIPAI,       COBPOBATIONS       (I  767*)— 

Streets— DBAiKS—MtrnioiPAi.  Powbb. 
Municipalities   can   maintain   their  streets 
with  the  center  elevated  and  gutters  or  diains 
on  the  sides  to  carry  away  snnace  water. 

TEd.  Note.— For  other  cases,  see  Munidpoi 
Corporations,  Cent  Dig.  f  1623;  Dec  Dig.  i 
767.*] 

2.  MnNioiPAi.  Corporations  (S  764*)— Cboss- 
Walks— Municipal  Duty. 

A  municipality  must  keep  cross-walla, 
where  they  pass  over  gutters,  in  reasonably  safe 
condition  in  the  light  of  the  plan  adopted. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1616,  1S20;  Dec. 
Dig.  §  764.*] 

8.  Municipal  Cobpobatiors  ({  768*)— Tobis 
—  govebnuental    or   corporate    acts  — 
Stkeet  Improvements— Cross-Walkb. 
While  a  city  may  adopt  a  plan   of  street 
crossings,  including  a  way  over  the  gutter,  witli- 
out  being  liable  for  injury  from  a  danger  inher 
ent  in  the  plan  adopted,  it  will  be  liable  for  neg- 
ligent construction  or  maintenance   under  tb« 
plan. 

TEd.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  i  1624;  Dec.  D. 
5  708.»] 

4.  Municipal  Cobpobations  (8  821»)— Is- 
JTJRY  ON  Cross- Walk— NEQLIGKNCE--Jum 
Question. 

Whether  a  city  was  negligent  respecting  « 

cross-walk  over  a  gutter  held  a  jury  question  m 
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an  action  for  Injury  to  a  pedestrian  who  stepped 
off  it  at  night. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1747;  Dec.  Dig.  i 
821.»] 

5.  Mttnioipai.   GoBPOBATioifs   (S    822*)— In- 

JDBT  on  CBOBS-WALK— iNSTBUCnOHS. 

It  waa  improper  to  authorize  recovery  hj 
one  suing  a  city  for  Injury  caused  by  stepping 
off  a  cross-walk  Into  the  gutter  at  night,  if  a 
guard  on  the  wall:  was  necessary,  and  if  plain- 
tiff exercised  ordinary  care,  where  there  waa  ev- 
idence tending  to  show  that  r^aintiff  got  into  the 
gutter  in  a  way  which  a  railing  woiud  not  have 
prevented. 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporations,  Cent.  Dig.  H  1758,  1761;  Dec. 
Dig.  i  822.»i 

e.  Mttwicipai.   Cobfosations    (S   821»)  —  IN- 

JITBT  ON  CrOSS-WaLK— CONTMBUTOBT  NEO- 
LIGENCE— JUBT   QnESTION. 

Whether  a  pedestrian,  injnred  by  stepping 
off  a  cross-walk  into  a  fitter  at  night,  was 
guilty  of  contributory  negligence,  held  under  the 
evidence  a  jury  question. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |8  1764-1756;  Dec 
Dig.  i  821.*] 

7.  NeQLIOXRCB  ({  8*)— BKLATn'B  Tebu. 

"Negligence"  is  a  relative  term,  and  what 
would  be  negligence  in  one  situation  might  not 
be  in  another. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  t  6;   Dec  Dig.  t  3.*] 

8.  Evidence    (8    472*)— Opinions— Impboper 

Subjects— Necessity  fob  Stbekt  Drains. 
In  an  action  for  injury  to  a  pedestrian,  who 
stepped  into  a  street  drain  from  a  cross-walk, 
it  was  Improper  to  allow  testimony  whether  it 
was  necessary  to  have  or  iwrmit  the  drain ;  that 
being  for  the  jury  nnder  all  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2186;    Dec  Dig.  |  472.»] 

Appeal  from  Circuit  Court,  Moniteau  Coun* 
ty;   W.  H.  Martin,  Judge. 

Action  by  Thyrza  Gallagher  against  the 
City  of  Tipton.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

R.  M.  Embry,  W.  F.  Quigley,  and  C.  D.  Co- 
nun,  for  appellant  A.  L.  Shortrldge  and 
W.  D.  Steele,  for  respondent 


ELLISON,  J.  This  action  is  for  personal 
iBjarles  received  by  plaintiff,  which  she  al- 
leges was  through  the  negligence  of  defend- 
ant In  falling  to  keep  one  of  Its  streets  in  re- 
pair. The  Judgment  was  for  the  plaintiff  In 
the  trial  court. 

The  defendant  is  a  city  of  the  fourth  class 
and  maintained  Its  streets  by  excavating  gut- 
ters or  drains  on  the  sides  of  the  roadway 
and  elevating  the  roadway  in  the  center  and 
by  constructing  sidewalks  near  the  lines  of 
the  streets.  To  connect  these  walks  crossings 
-were  put  in  at  street  intersections.  At  the 
place  where  plaintiff  was  injured,  the  gutter 
was  shown  to  be  somewhere  between  2  and 
2^!  f^t  below  the  crossing  at  that  point 
Tiling,  about  5  feet  In  length  and  15  inches 
in  diameter,  was  placed  in  the  gutter  under 
the  crossing  with  gravel  on  top  of  It,  and  on 


this  was  placed  a  flagstone  8  feet  wide  and 
near  6  inches  thick.  There  was  no  railing; 
nor  was  there  a  light,  and  this  constituted 
the  crossing  over  which  pedestrians  passed 
to  the  sidewalk.  Plaintiff,  with  her  husband 
and  sister-in-law,  had  been  attending  a  night 
church  meeting  near  by  and  were  returning 
home.  Sbe  was  familiar  with  the  crossing. 
On  arriving  at  the  gutter  her  sister-in-law 
passed  over  first;  plaintiff  following  with 
her  husband  Just  behind  her.  Plaintiff  step- 
ped off  the  edge  of  the  crossing  and  fell  into 
the  gutter,  receiving  injuries,  the  severity  of 
which  is  not  questioned  by  defendant  and 
therefore  need  not  be  dwelt  upon. 

Defendant  Insists  that  no  case  was  made 
for  the  plaintiff,  and  that  its  demurrer  to  the 
evidence  should  have  been  sustained.  We 
concede  that  towns  and  cities  must  be  al- 
lowed to  maintain  their  streets  with  gutters 
or  drains  on  the  sides  so  as  to  carry  away 
surface  waters,  thereby  Improving  the  street 
for  travel  and  protecting  the  health  of  the 
Inhabitants,  and  that,  necessarily,  there  must 
be  a  covering  over  the  gutter  at  crossings, 
making  a  passageway  for  the  convenience  of 
the  people  in  passing  from  one  side  of  the 
street  to  the  other.  This  way  over  the  gut- 
ter is,  ordinarily.  In  some  degree,  greater  or 
less,  more  dangerous  than  the  crossing  at 
other  points;  but,  notwithstanding  this,  it 
Is  yet  the  duty  of  the  city  to  maintain  It  by 
some  mode  reasonably  adapted  to  keeping  It 
in  a  reasonably  safe  condition  when  consid- 
ered In  the  light  of  the  plan  adopted  by  the 
city. 

In  coming  to  a  proper  conclusion  as  to 
whether  the  city  was  guilty  of  negligence,  it 
is  necessary  to  consider  the  right  of  the  dty 
to  adopt  plans  for  its  Improvement  and  for 
the  safety  of  Its  inhabitants.  A  city  has  a 
right  in  its  governmental  capacity  to  adopt 
the  plan  of  having  its  streets  thrown  up  in 
the  center  with  gutters  or  drains  on  either 
side  to  take  off  surface  water,  and  to  adopt 
a  plan  of  street  crossings.  Including  a  way 
over  the  gutter.  If  an  Injury  results  from  a 
danger  Inherent  in  the  plan  adopted,  the  city 
is  not  liable;  but,  If  the  danger  has  arisen 
from  negligent  construction  or  maintenance 
of  the  plan,  it  is  liable.  Ely  v.  St  I«uis, 
181  Mo.  723,  81  S.  W.  168.  Thus  a  city  may 
adopt  a  wooden  sidewalk.  It  may  not  be  as 
safe,  under  some  conditions,  as  one  of  stone. 
Xet  the  city  would  only  be  liable  for  a  negli- 
gent construction  or  maintenance  of  the 
wooden  walk.  It  Is  common  knowledge  that 
towns  and  cities  have  the  plan  of  drainage 
gutters  on  the  sides  of  the  streets  with  cover- 
ing at  crossings  for  the  passage  of  pedestri- 
ans. It  would  be  a  startling  announcement 
to  say  that  the  city  incurred  liability  to  any 
one  injured  by  stepping  off  the  cover  Into  the 
gutter,  and  we  would  hold  that  plaintiff  was 
without  standing  in  this  case,  as  a  matter  of 
law,  were  it  not  that  there  was  some  evi- 
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dence  tending  to  show  that  the  gutter  was 
negligently  constructed  or  maintained  in  car- 
rying out  the  plan.  It  may  be  that  It  was 
permitted  to  cut  or  wash  out  to  an  unneces- 
sary depth;  or,  if  at  that  place  a  depth  was 
needed  greater  than  that  required  for  the 
ordinary  coarse  of  the  gutters  of  the  city,  It 
may  be  that  either  a  light  or  a  railing  was 
necessary  to  the  reascmable  safety  of  the 
place,  and  the  absence  of  both  would  make 
out  negligence  on  the  part  of  the  city.  Plain- 
tiff is  but  little  supported  by  the  case  of 
Loewer  v.  Sedalla,  77  Mo.  431,  for  that  case 
did  not  Involre  the  suggestions  here  made. 
In  that  case  there  was  a  ravine  In  the  street 
12  or  15  feet  deep  nVi>r  which  an  unguarded 
bridge  had  been  built  In  this  case,  In  view 
of  what  we  have  stated.  It  would  be  proper 
to  give  defendant's  refused  Instruction  No.  12. 

After  considering  the  evidence  and  apply- 
ing It  to  the  suggestions  Just  made,  we  have 
concluded  that  the  case  made  by  the  plaln- 
tlft  was  one  for  the  Jury.  We  cannot  say  as 
a  matter  of  law  that  defendant  was  not  neg- 
ligent, nor  con  we  say  that  plaintiff  was  guil- 
ty of  contributory  negligence  as  a  matter  of 
law. 

The  court  gave  for  plaintiff  an  instruction 
which  we  believe  allowed  or  authorized  a 
verdict  for  her,  though  she  may  have  been 
liable  to  the  same  mishap  had  the  crossing 
been  guarded  as  submitted  In  the  Instruction. 
There  was  evidence  in  the  cause  which  tend- 
ed to  show  that  plaintiff  got  Into  the  gutter 
In  a  way  which  a  railing  would  not  have  pre- 
vented, and  yet  the  court  directed  that.  If 
the  Jury  believed  "a  railing  or  other  guard 
was  necessary  for  safety,  as  Instructed  by 
the  court,  and  that  plaintiff  In  the  exercise 
of  such  [ordinary]  care  received  the  Injuries 
oomplained  of,  then  they  will  find  the  Issues 
for  the  plaintiff."  In  support  of  this  in- 
struction, plaintiff  relies  upon  Loewer  v.  Se- 
dalla, supra.  In  that  case  there  was  an  in- 
struction (No.  3  for  plaintiff,  found  at  page 
438);  which  was  like  the  one  given  for  this 
plaintiff,  except  that  It  was  qualified  by  the 
words  "which  he  would  not  have  received 
had  defendant  placed  a  railing  or  other  prop- 
er protection  on  the  bridge."  In  view  of  the 
evidence  In  this  case,  such  qualification  was 
far  more  necessary  than  in  that  case.  Again, 
in  an  instruction  in  that  case  given  of  the 
court's  own  motion,  found  at  page  443  of  the 
report,  the  Jury  was  required  to  find  not  only 
that  the  defendant  therein  was  guilty  of  neg- 
ligence in  not  having  the  railing,  but  that 
througli  such  fault  and  negligence  the  plain- 
tiff stepped  off  the  bridge.  If  the  care  thus 
taken  to  protect  the  defendant  was  thought 
necessary  in  that  case,  it  is  much  more  nec- 
essary in  the  one  at  bar,  for  in  that  case 
the  bridge  was  over  a  deep  ravine  (not  nec- 
essary for  the  street),  while  here  It  was  a 
drainage  gutter,  at  most  only  2^^  feet  deep. 

In  considering  objections  to  plaintiff's  first 


Instruction,  It  is  well  to  remark  that  In  tak- 
ing instructions  from  other  cases  care  sbonld 
be  observed  to  see  that  the  cases  are  so 
nearly  alike  In  the  character  of  negligence 
shown  as  to  make  a  direction  in  one  apply 
to  the  other.  Negligence  is  a  relative  term, 
and  what  would  be  negligence  in  one  situa- 
tion might  not  be  In  another.  Foster  t. 
Swope,  41  Mo.  App.  137.  In  the  Loewer  Case, 
an  unnecessary  and  deep  ravine  bridged  in 
a  street  Is  a  far  different  condition  from  a 
drainage  gutter  with  a  stone  crossing  over 
it  cm  the  side  of  a  street  Therefore  It  would 
be  better  and  more  conducive  to  a  fair  trial 
to  omit  from  that  instruction  the  special 
reference  given  to  the  width  and  beightb  of 
the  crossing  and  the  danger  of  falling  from 
It  and  substitute  therefor  that  the  JniT 
should  consider  the  character  of  the  crossing 
and  the  purpose  for  which  It  was  maintained. 

Error  was  also  committed  in  pennitting 
witness  ZoU  to  be  asked  If  it  was  necessary 
to  have  or  permit  the  drain  or  ditch.  That 
was  a  matter  for  the  Jury  In  view  of  all  the 
evidence,  and  was  not  a  matter  of  opinion 
from  a  witness.  Oobel  v.  Kansas  City,  148 
Mo.  477,  50  S.  W.  84;  Benjamin  v.  Railway 
Co.,  133  Mo.  289,  34  S.  W.  500;  Blown  t. 
BaUway  Co.,  88  Mo.  155,  1  S.  W.  129;  Koe- 
nlg  V.  Depot  Co.,  173  Mo.  721,  73  S.  W.  637. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


WOOD  ▼.  CEAIO. 

(Kansas  City  Court  of  Appeals.    MissonrL    Nor. 
16,  190a) 

1.  Watkbs  awd  Wateb  Cocbssb  (S  78*)— 
Natdrai.  Watkb  Coubsks  —  Diversion  — 
Overflow  on  Land  or  Lowbb  Psopbietok. 

The  rule  that  the  owner  of  land  through 
which  a  water  course  runs  may  divert  the  wa- 
ter from  its  usual  channel  to  another  course, 
grovided  he  returns  It  into  the  original  stream 
efore  it  reaches  the  laud  of  the  next  proprietor, 
does  not  entitle  one,  to  so  divert  the  stream, 
though  the  change  be  made  altogether  on  bis 
own  land,  as  to  cause  the  4tream  to  overflow 
the  land  of  a  lower  proprietor. 

WEd.  Note.— For  other  cases,  see  Waters  and 
iater  Courses,  Cent  Dig.  §  09;    Dec  Dig.  i 
78.*] 

2.  Waters  and  Wateb  Courses  (S  85*)— Nat- 
ural Wateb  Courses— Diversion— Acnosa 
—Injunction. 

Injunction  is  a  proper  remedy  to  prevent 
such  a  diversion  of  a  natural  water  course  by 
a  landowner  as  will  cause  the  stream  to  over- 
flow the  land  of  a  lower  proprietor,  though  the 
diversion  has  not  been  completed,  and  the  dam- 
age which  will  result  has  not  been  inflicted. 
WEd.  Note. — For  other  cases,  see  Waters  and 
Bter  Courses,  Cent  Dig.  H  84-90 ;  Dec.  Dig. 
185.*] 

Appeal  from  Circuit  Court  Atchison  Oonn- 
ty;  Wm.  C.  Ellison,  Judge. 

Suit  by  William  S.  Wood  against  Andrew 
B.  Craig  to  enjoin  the  digging  of  a  ditch 
and  diverting  the  course  of  water.     Decree 
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for  plaintiff,   and  defendant  appeals.     Af- 
firmed. 

J.  P.  Lewis  and  G.  A.  Anthony,  for  appel- 
lant. W.  R.  I/lttell  and  L.  D.  Ramsay,  tor 
respondent. 

ELLISON,  J.  This  Is  a  proceeding  In 
equity  to  enjoin  defendant  from  digging  a 
dltcb  and  diverting  the  course  of  water  so  as 
to  cause  it  to  flow  upon  and  over  plaintiff's 
lands.  Tbe  decree  in  the  trial  court  was  for 
the  plaintiff. 

It  appears  that  plaintiff  and  defendant 
are  adjoining  owners  of  large  tracts  of  bot- 
tom lands  in  the  valley  of  the  Tarklo  river. 
Plaintiff's  lands  were  south  of  and  were  low- 
er than  defendant's.  The  "East  Tarkio" 
river  came  into  defendant's  laud  near  the 
northeast  comer,  and  ran  a  very  crooked 
course  In  a  southwesterly  direction  through 
his  land,  until  It  reached  plalntifTs  land  at 
a  point  about  midway  of  his  north  and  de- 
fendant's south  line,  and  thence,  on  its 
crooked  course,  was  the  boundary  line  be- 
tween plaintiff  and  defendant;  the  result 
being  that,  from  a  point  in  the  center  to  the 
west  line,  plaintiff's  north  boundary  being 
tbe  river,  his  land  would  extend  up  apparent- 
ly (as  it  would  appear  on  a  map)  into  defend- 
ant's land,  and,  defendant's  south  line  being 
on  the  river,  his  land  would  apparently  ex- 
tend down  into  plalntifTs.  As  Just  stated, 
this  river  was  exceedingly  crooked.  It  would 
run  for  a  space  In  one  direction  and  then 
turn  sharply  back,  but  Its  general  course 
was  to  the  southwest  There  was  a  branch 
which  came  into  defendant's  land  on  the  east 
side  at  about  the  line  between  him  and  plain- 
tiff. It  ran  north  through  defendant's  land, 
bearing  some  to  the  west,  on  across  a  public 
road  into  lands  of  Rankin,  and  then  emptied 
into  the  East  Tarkio  river  a  short  distance 
north  of  defendant's  north  line.  Prior  to  the 
trouble  between  plaintiff  and  defendant,  the 
latter  cut  a  dltcb  from  this  branch  along  his 
north  line,  between  him  and  Rankin,  for  a 
short  distance  west  until  It  emptied  Into  the 
East  Tarkio.  The  only  effect  of  this  was  to 
connect  the  branch  with  the  Tarkio  a  short 
distance  south  of  where  It  did  before  he 
cut  tbe  ditch.  Thus  it  Is  seen  the  waters  of 
the  branch  found  their  way  into  tbe  Tarkio 
up  in  the  northeast  corner  of  defendant's 
land;  it  being  remembered  that  plalntifTs 
laid  south  of  his  tract.  It  should  be  here 
stated  that  the  waters  (aside  from  this 
branch)  which  generally  flowed  in  the  E^ast 
Tarkio  had  been  diverted  to  the  West  Tar- 
kio river  by  a  large  drain  ditch  dredged  out, 
so  that  the  only  water  left  In  the  XSast  Tar- 
kio was  that  which  came  from  the  branch 
Just  described  and  the  drainage  from  the 
vicinity  in  time  of  rain.  In  this  situation 
of  affairs,  defendant  l>egan  tbe  construction 
of  the  ditch  (now  sought  to  be  enjoined)  at 
tbe  branch  on  the  southeast  corner  of  his 


land  running  southwest  nntU  It  came  to  or 
near  plaintiff's  northeast  comer,  thence  due 
west.  Just  north  and  near  bis  south  line, 
which  divided  his  and  plaintiff's  lands,  in- 
tending to  run  it  into  the  East  Tarkio  at  a 
point  (one  of  the  sharp  turns)  Just  north  of 
where  that  stream  becomes  the  dividing  line 
l)etween  plaintiff  and  defendant.  The  effect 
of  this  would  be  to  stop  the  water  now  flow- 
ing in  this  branch  through  his  land  from  the 
southeast  corner  In  a  slight  northwesterly 
direction  to  where  It  connects  with  the  East 
Tarkio  on  the  north  side  of  bis  land,  th4nce 
running  In  that  river,  in  its  crooked  course, 
through  the  l)ody  of  his  tract,  and  divert  it 
through  the  proposed  ditch  into  the  East 
Tarkio  within  a  few  feet  of  where  It  strikes 
plaintiff's  land.  It  was  shown  that,  If  that 
is  done,  on  account  of  plaintUTs  land  be- 
ing lower,  the  water  would  probably  break 
out  of  the  ditch  at  the  northeast  comer  of 
plalntifTs  land  where  the  ditch  turns  from 
a  southwest  to  a  due  west  course  as  Just 
described,  but  that,  if  it  did. not.  It  would 
inevitably  break  over  at  tbe  point  further  on 
where  It  strikes  the  East  Tarkio  where  that 
stream  becomes  the  dividing  line  between  the 
two  tracts.  There  are  two  reasons  why  the 
water  would  break  over  at  the  latter  point. 
One  is  that  the  bed  of  tbe  Tarkio  has  filled 
up  so  that  it  is  about  on  a  level  with  plain- 
tiff's land,  and  the  other  that  the  ditch  would 
strike  tbe  sharp  turn  in  the  Tarkio  at  so 
near  right  angles  that  the  bank  of  that 
stream  would  be  an  obstruction  at  that  point. 

It  will  be  observed  from  the  foregoing 
statement  that  defendant's  operations  are 
confined  within  the  boundaries  of  his  own 
premises.  It  Is  the  law  that  the  owner  of 
land  through  which  a  water  course  rans 
may  divert  the  water  from  its  usual  channel 
to  some  other  course,  provided  he  returns  it 
into  the  original  stream  before  it  leaves  his 
premises.  The  rule  is  thus  expressed  in  Nor- 
ton V.  Volentine,  14  Vt.  239,  39  Am.  Dec.  220: 
"The  dominant  proprietor  may  divert  the 
water  from  its  usual  channel,  but,  if  It  is 
returned  to  the  same  channel  before  it  reach- 
es the  land  of  the  next  proprletof  below, 
no  one  can  complain.'? 

But  that  rule  will  not  Justify  one  In  so 
diverting  the  stream,  though  the  change  is 
made  altogether  on  his  own  land,  as  to  cause 
it  to  discharge  on  or  overflow  onto  the  land 
of  a  lower  proprietor.  Porter  v.  Durham, 
74  N.  C.  767;  Hargreaves  v.  Klmberly,  26 
W.  Va.  787,  53  Am.  Rep.  121;  Learned  v. 
Castle,  78  Cal.  454,  18  Pac.  872,  21  Pac.  11. 
See,  also.  Railway  Co.  v.  Carr,  38  Ohio  St 
448,  43  Am.  Rep.  428. 

Although  the  act  is  not  completed,  and  the 
damage  which  will  result  therefrom  has  not 
been  inflicted,  yet  injunction  is  a  proper  rem- 
edy to  prevent  the  wrong.  Gould  on  Water 
Courses,  it  513,  517,  519,  534,  536;  Holke 
V.  Herman,  87  Mo.  App.  123,  142 ;  Caskey  v. 
Edwards,   128  Mo.  App.  237,  107  S.  W.  37. 
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The  rule  of  equity  and  the  principles  of 
law  being  as  herein  Indicated,  we  find  the 
evidence  Justified  the  trial  court's  conclusion, 
and  the  decree  la  afiSrmed.    All  concur. 


GIDDINGS  V.  CHICAGO.  R.  L  &  P.  Rl.  CO. 

(Eaoaas  City  Court  of  Appeals.     Missouri. 
Nov.  16,  1908.) 

Railroads  (§  350*)  —  Accident  to  Tbavixeb 
A3;  Cbossino — Actions — Negligence. 

At    tlie    approach    to   a   railroad   crossing 
there  was  a  sharp  curve  In  the  track,  and  weeds 

frew  to  a  considerable  height  close  to  the  ties, 
'laintiff,  an  elderly  woman,  approached  the 
traclc  on  the  highway  wearing  a  sunbonnet,  and 
did  not  hear  and  could  not  see  a  train.  Within 
three  or  four  feet  of  the  track,  she  stopped,  lis- 
tened, and  looked,  but  did  not  see  or  hear  a 
train,  after  which  she  started  to  cross,  looking 
neither  way  while  actually  on  the  track,  and 
was  struck  by  a  train  before  getting  over.  No 
whistle  was  sounded  nor  bell  rung.  Held,  that 
she  was  not  negligent  as  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1169-1172;    Dec.  Dig.  |  350.»] 

Appeal  from  Circuit  Court,  Buchanan 
County;  C.  A.  Mosman,  Judge. 
.  Personal  Injury  action  by  Mary  Glddings 
against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Brown  &  Dolman,  for  appellant  Myttoo 
&  Parkinson,  for  respondent. 

ELLISON,  J.  Plaintiff  sustained  personal 
Injury  from  being  run  upon  by  one  of  de- 
fendant's engines.  She  brought  this  action 
for  damages,  and  recovered  Judgment  In  the 
trial  court. 

Since  the  verdict  was  for  the  plaintiff,  we 
will  assume  the  facts  In  the  case  to  be  what 
the  evidence  In  her  behalf  tends  to  show 
tbem.  She  was  injured  at  a  wagon  crossing 
in  the  city  of  St  Joseph.  At  the  approach 
at  that  point  there  Is  a  sharp  curve  In  the 
track,  and  weeds  had  been  permitted  to 
grow  to  considerable  height  along  close  to 
the  ends  of  the  ties.  Plaintiff,  who  was  an 
elderly  woman,  approached  the  track  wear- 
ing a  sunbonnet  She  did  not  hear  and  could 
not  see  a  train.  She  proceeded  on  to  within 
three  or  four  feet-  of  the  track,  when  she 
stopped  and  looked  both  ways,  and  did  not 
see  a  train.  She  listened  and  did  not  hear 
one.  She  then  proceeded  to  cross  over  the 
rails.  She  did  not  look  either  way  while 
actually  on  the  track.  She  was  struck  by 
a  train  before  getting  over.  No  whistle  was 
sounded,  nor  was  a  bell  rung.  The  court 
properly  ruled  that  plaintiff  was  not  guilty 
of  contributory  negligence  as  a  matter  of 
law,  and  refused  defendant's  demurrer  to 
the  evidence. 

The  Instructions  refused  for  defendant  In 
effect  made  It  necessary,  in  order  for  plain- 
tiff to  recover,  that  she  should  have  looked 


for  a  train  while  actually  upon  ttae  track, 
while  walking  across  It  That  is  an  excess 
of  caution  which  should  not  be  demanded  of 
the  Injured  party  as  a  matter  of  law.  In- 
stead of  such  absolute  demand,  the  trial 
court  instructed  that,  If  plaintiff  stopped, 
listened,  and  looked  both  ways  when  within 
three  or  four  feet  of  the  track,  then  it  was 
a  question  for  the  Jury  to  say  whether  she 
was  111  the  exercise  of  the  ordinary  care  of 
an  ordinarily  prudent  person  in  crossing  over 
without  again  looking.  We  think  tlie  trial 
court's  view  was  correct,  and  that  there  is 
no  Just  groimd  of  complaint  of  the  action 
taken  on  the  instructions.  We  do  not  consid- 
er the  cases  of  Homstein  v.  Railway  Co., 
195  Mo.  440,  92  S.  W.  884,  4  L.  R.  A.  (N.  S.) 
T29,  113  Am.  St  Rep.  693,  Kelsay  v.  Railway 
Co.,  129  Mo.  362,  30  S.  W.  339,  and  others 
cited  by  defendant,  as  applicable  to  the  case 
as  made  for  the  plaintiff. 
The  Judgment  Is  affirmed.    All  concur. 


FARMERS'  &  MEIRCHANTS'  BANK  OF 

SPRINGFIELD  v.  ZQOE. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  16,  1908.) 

1.  Appeal  and  Ebboe  (8  1082*)— Waivkb  of 
Ebbor— Pleading. 

A  judgment  of  the  circuit  court  on  appeal 
from  justice  court  sustaining  a.  defense  of  usury 
will  not  be  reversed  because  tlie  defense  was  not 
pleaded,  where  the  case  was  tried  by  both  par- 
ties on  the  theory  that  usury  was  the  only  issue. 
[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dee.  Dig.  §  1082.*] 

2.  Appeal  and  Ebbob  (S  171*)  —  Review  — 
Theoby  of  Tbial  Below. 

One  will  not  be  permitted,  after  unsnccess- 
fully  trying  a  case  on  one  theory,  to  change 
front  in  the  appellate  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  fS  1053-1055;    Dec.  Dig.  S 

8.  Appeal  and  Esbob  (t  1052*)— Habiojess 
Ebbor— Admission  of  Evidence. 

Any  error  in  admitting  a  deposition  was 

harmless,    where   the    matter   testified    to    was 

shown  by  otiier  witnesses  without  contradiction. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  <  4172;    Dec.  Dig.  f  1052*] 

4.  Appeal  and  Erbob  (|  1026*)— Reversible 

E&ROB— What  Constttdtes. 

To  be  reversible,  error  must  be  prejudicial. 

[Sid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4029;    Dec  Dig.  f  1026.*1 

Appeal  from  Circuit  Court,  Boone  Coun- 
ty; Samuel  Davis,  Judge. 

Action  by  the  Farmers'  ft  Merdiants'  Bank 
of  Springfield,  Mo.,  against  Ellsworth  B. 
Zook.  From  a  Judgment  of  the  circuit  court 
for  defendant  on  appeal  from  Justice  court, 
plaintiff  appeals.    Affirmed. 

J.  3.  Spriggs,  for  appellant  Charles  J. 
Walker,  for  respondent 

JOHNSON,  J.  This  suit  was  brought  la 
a  Justice  court  and  is  on  a  promissory  note 


•For  other  cases  tee  same  topic  and  loctlon  NUMBER  in  Dee.  *  Am.  Digs.  1907  to  date,  *  Reporter  Index* 


Digitized  by 


i^oogle 


Ma) 


ATCHISON  V.  CITY  OP  ST.  JOSEPH. 


6T9 


of  $25  executed  by  defendant  to  plaintiff. 
No  answer  was  filed,  but  the  defense  of  usury 
w«s  Interposed  In  the  justice  court  and  In  the 
circuit  court,  where  the  cause  was  taken  by 
appeal.  -A  Jury  was  waived  by  the  parties, 
evidence  was  introduced,  and  Judgment  was 
entered  for  plaintiff  In  the  sum  of  $2S.30. 
The  court  found  that  usury  had  been  exacted 
by  plaintiff  and  adjudged  the  costs  of  the 
suit  against  plaintiff  under  the  provisions  of 
aectlon  3709,  Rev.  St  1899  (Ann.  St  1906,  p. 
2077).  A  motion  to  retax  costs  filed  by  plain- 
tiff was  overruled,  and  plaintiff  appealed. 

Both  parties  tried  the  case  in  the  circuit 
court  on  the  theory  that  the  payment  of 
nsnry  was  the  sole  issue  of  fact  between 
tbem.  The  declarations  of  law  asked  by 
plaintiff  and  given  by  the  court  are  all  ad- 
dressed to  that  issue.  The  evidence  Intro- 
duced by  plaintiff  shows,  without  contradic- 
tion, that  usury  was  exacted  by  plaintiff  and 
paid  by  defendant  In  this  posture  of  the 
case,  It  l8  idle  for  plaintiff  to  urge  now  that 
the  Judgment  should  be  reversed  on  the 
ground  that  usury  was  not  pleaded  in  the 
answer.  No  rule  is  better  settled  than  that 
yrbidi  precludes  a  party  from  voluntarily 
trying  a  case  on  one  theory  in  the  circuit 
court,  and,  after  defeat,  attempting  to  change 
front  in  the  appellate  court. 

The  point  made  by  plaintiff  that  error  was 
committed  by  the  trial  court  in  the  admis- 
sion of  a  deposition  offered  by  defendant, 
likewise.  Is  without  merit.  We  think  the 
deposition  was  properly  admitted,  but,  K  we 
thought  otherwise,  would  hold  the  error  harm- 
less. The  witness,  who  was  plaintlfTs  cash- 
ier, testified,  in  effect,  that  he  exacted  usuri- 
ous interest  from  defendant.  That  fact,  as 
we  have  said,  was  proved  by  other  evidence 
Introduced  by  plaintiff  and  was  not  contra- 
dicted by  evidence.  Had  the  court  sustained 
the  objection  to  the  deposition,  its  finding 
that  usury  bad  been  exacted  and  paid  neces- 
sarily would  have  been  the  same,  since  that 
was  the  only  conclusion  the  evidence  would 
permit  Elrror,  to  constitute  a  ground  for  re- 
versal of  a  Judgment,  must  appear  to  have 
been  prejudicial,  and  this  alleged  error  clear- 
ly was  not  prejudicial. 

The  Judgment  is  affirmed.    AH  concur. 


ATCHISON  V.  CITY  OF   ST.  JOSEPH. 

(KansaB  City  Court  of  Appeals.    Missouri. 

Nov.  16,  190&) 

1.  Tbiai.  (I  252*)— Instructions  against  Evi- 
dence. 

In  an  action  for  injury  caused  by  piaintiCTB 
vehicle  strikini;  the  end  of  a  girder,  which  sep- 
arated the  railway  of  a  viaduct  from  the  side- 
walk, an  instruction  based  on  plaintiffs  igno- 
rance of  the  location  of  the  girder  was  properly 
refused,  where  she  knew  as  much  about  it  as 
any  one  could  know  without  taking  measure- 
ments. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  596,  603 ;   Dec.  Dig.  I  2o2.»] 


2.  Tbiai,  (S  251*)— Instbuctions— Unaxjthob- 

'       IZED  HTFOTHESIS. 

An  instruction,  in  an  action  for  injury  on 
a  viaduct,  was  properly  refused,  where  it  au- 
thorized recovery  if  the  viaduct  was  rot  rea- 
sonably safe  for  travel,  though  lights  were  burn- 
ing, where  the  petition  relied  on  the  fact  that 
no  lights  were  burning. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  587,  593;    Dec.  Dig.  I  251.*] 

3.  MuNiciFAi,  Cobpobations  (§  692*)— Stbeets 
— Obstbuctions. 

The  general  rule  that  a  city  cannot  main- 
tain, nor  permit  obstructions  in  a  street,  does 
not  apply  to  permanent  obstructions  incident  to 
public  necessities,  such  as  telegraph  or  telephone 
poles,  supports  for  viaducts,  etc. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1493;  Dec.  Dig.  | 
692.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;   C  A.  Mosman,  Judge. 

Personal  Injury  action  by  Nannie  Atchison 
against  the  city  of  St  Joseph.  From  an 
order  granting  a  new  trial  on  verdict  for  de- 
fendant, defendant  appeals.  Reversed  and 
remanded,  with  directions. 

W.  B.  Norris  and  O.  B.  Sbultz,  for  appel- 
lant   John  S.  Boyer,  for  respondent 

ELLISON,  J.  Plaintiff  was  Injured  by 
being  thrown  from  a  buggy  while  driving 
over  a  viaduct  maintained  by  the  defendant 
city  along  and  as  a  part  of  one  of  its  streets. 
She  brought  this  action  for  damages.  The 
verdict  was  for  the  defendant.  The  trial 
court  granted  plaintiff  a  new  trial,  and  de- 
fendant appealed  from  that  order. 

The  reason  assigned  by  the  court  for  order- 
ing a  new  trial  was  that  it  considered  it  had 
committed  error  In  refusing  Instructions 
Nos.  5  and  6,  offered  by  the  plaintiff.  We 
think  those  instructions  were  properly  refus- 
ed. The  evidence  shows  the  viaduct  consist- 
ed of  a  roadway  of  ample  width,  and  that  on 
either  side  there  was  a  sidewalk  space  of 
about  six  feet  Those  sidewalk  spaces  were 
protected  on  the  outside  by  a  railing  extend- 
ing from  down  along  the  street  before  the 
viaduct  was  reached,  and  were  separated 
from  the  roadway  on  the  viaduct  by  a  part 
of  the  structural  iron  work  or  large  girder 
rising  out  of  the  floorway  of  the  bridge  or 
viaduct  a  height  of  more  than  two  feet  This 
extended  the  full  length  of  the  bridge  and 
at  either  end,  on  each  side,  stood  perpen- 
dicular. '  It  is  thus  seen  that  one  driving  a 
vehicle  along  the  street  approaching  the 
viaduct  must  avoid  this  structure  so  divid- 
ing the  sidewalk,  or  footbridge,  as  It  is  call- 
ed in  the  record.  Plaintiff,  with  a  companion, 
who  was  driving,  were  in  a  buggy  passing 
along  the  street  approaching  the  viaduct,  in 
the  nighttime.  They  drove  the  buggy  so  as  to 
collide  vrtth  the  end  of  the  girder  and  bal- 
ustrade descrlt>ed.  She  was  thrown  out  and 
Injured.  She  admitted.  In  giving  evidence  in 
her  own  behalf,  that  she  knew  of  the  con- 
struction of  the  viaduct  and  of  the  girder 
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dividing  the  sidewalk  or  footbridge  from  the 
main  roadway,  but  said  she  did  not  know  It 
was  80  far  (six  feet)  out  in  the  viaduct  We 
regard  her  statement,  in  the  circumstances 
disclosed  by  the  record,  as  showing  that 
she  knew  as  much  as  any  one  could  know, 
without  taking  specific  measurement,  all 
about  the  position  of  the  girder  so  separating 
the  roadway  from  the  footway,  alid  for  that, 
reason  the  court  did  not  improperly  refuse 
her  instruction  No.  6,  which  Is  affirmatlyely 
based  upon  "the  absence  of  any  knowledge 
upon  her  part  of  the  position  and  location  of 
said  girder"  and  the  obstruction  made  there- 
by. The  Instruction  was  in  the  face  of  the 
evidence. 

Instruction  No.  6  was  not  improperly  re- 
fused, for  it  submits  an  hypothesis  not  au- 
thorized by  the  petition.  The  petition  charg- 
es that  no  lights  were  burning  at  the  time  of 
tiie  injiury.  The  Instruction  submits  that 
question,  and  then  proceeds  to  submit  that, 
if  there  werje  street  lights  burning,  yet,  "if 
the  viaduct  was  not  reasonably  safe  for 
travel  at  said  time,"  defendant  was  liable. 

But,  aside  from  the  foregoing  considera- 
tions, which  result  in  sustaining  the  ver- 
dict for  defendant,  and  reversing  the  order 
for  new  trial,  it  Is  manifest  that  the  plain- 
tiff was  without  legal  standing  for  her  com- 
plaint. In  general  terms  it  may  be  said  that 
a  city  cannot  rightfully  maintain,  or  permit 
to  be  maintained,  obstructions  in  a  street 
Yet  that  rule  does  not  obtain  concerning  that 
class  of  permanent  obstructions  which  are 
incident  to  public  necessities  authorized  by 
law,  such  as  telegraph  or  telephone  poles, 
supports  for  viaducts  passing  over  streets, 
etc.  This  principle  was  brought  out  and  con- 
sidered by  the  Supreme  Court  in  an  opinion 
by  Marshall,  J.,  In  Siebert  v.  Ry.  Ck>.,  188 
Mo.  657,  87  S.  W.  995,  70  L.  R.  A.  72,  a  case 
which  may  well  be  likened  to  the  one  at  bar. 

We  do  not  regard  other  causes  assigned, 
outside  the  reasons  stated  by  the  trial  court; 
as  sufficient  to  sustain  the  order. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  enter 
Judgment  on  the  verdict 

All  concur. 


BAILEY  V.  METROPOLITAN  ST.  RY.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri.    Oct. 

6,  190a    Rehearing  Denied  Nov.  16,  1908.) 

1.  Trial  ({  139*)  —  Questions  fob  Jubt  — 
Weight  of  Evidence. 

The  weight  of  evidence  Is  a  question  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  332;    Dec.  Dig.  §  139.*] 

2.  Tbial   (S    140*)  —  Questions  fob   Jubt  — 
Cbedibilitt  of  Witnesses. 

The  question   of  the  credibility  of  a  wit- 
ness is  one  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §f  334,  335 ;   Dec.  Dig.  i  140.*] 


3.  Afpsai.  ai^d  Ebbob  <{  1003*)— Conclusivb- 

ness  of  Vebdict. 

Where  there  is  evidence  to  sustain  a  ver- 
dict, the  appellate  court  is  concluded  therebT 
and  cannot  set  it  aside  because  of  the  preponder- 
ance of  the  evidence  against  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  It  3938-3943;  Dec  Dig.  I 
1003.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; H.  L^  McCune,  Judge. 

Action  by  Napoleon  Bailey  against  the  Met- 
ropolitan Street  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

John  H.  Lucas  and  G.  C.  Madison,  for  ap- 
pellant   Buckner  &  Houston,  for  respondent 


BROADDDS,  P.  J.  This  is  an  action  for 
injuries  sustained  by  plaintiff  in  alighting 
from  a  street  car  of  defendant  in  Kansas 
City  January  10,  190&  The  plaintiff  was  a 
passenger  on.  an  east-bound  Fifteenth  street 
car  of  defendant,  and  bases  his  jlght  of  ac- 
tion upon  the  alleged  negligence  of  defend- 
ant in  starting  its  car  forward  while  he  was 
in  the  act  of  alighting  therefrom  at  the  In- 
tersection of  Fifteenth  street  and  Kansas 
avenue.  The  Judgment  was  for  the  plaintiff, 
from  which  defendant  appealed. 

The  defendant  contends  that  the  evidence 
of  plalutiff  as  to  bow  the  Injury  occurred  was 
90  vague  and  Indefinite  as  to  leave  the  mat- 
ter in  doubt,  while  that  of  defendant  shows 
that  plaintiff  stepped  off  the  car  wbile  it  was 
going  at  its  ordinai7  speed.  The  plaintiff 
testified  that  Just  after  the  car  passed  Ben- 
ton Boulevard,  he  said  to  the  conductor: 
"Oh!  I  did  want  to  get  off  here  at  Benton, 
but  I  will  be  all  right;  Just  be  sure  to  let  me 
off  at  Kansas."  That  the  conductor  said, 
"all  right"  That  at  the  time  he  was  standing 
inside  of  the  car  close  to  the  rear  door.  He 
then  went  on  to  state  as  follows:  "He  did 
bait  He  halted.  He  stopped,  as  I  asked 
him,  when  we  got  to  Kansas,  but  he  did  not 
stop,  you  know,  but  hardly  more  tban  a 
minute;  and  after  I  told  him,  you  know,  and 
he  said,  'All  right,'  why,  when  she  stopped, 
you  know,  why  then  I  made  a  step — this  foot 
I  aimed  to  step  with  this  foot  you  know 
(indicating),  and  before  I  could  get  my  hand 
hold,  you  know,  it  dashed  me  you  know.  It 
went  off  so  quick,  you  know,  and  it  throwed 
me  out  you  know,  on  that  side,  you  know, 
and  Just  split  my  skill,  you  know."  In  an- 
swer to  further  questioning,  he  said  the  car 
was  standing  still  while  he  was  on  the  pla^• 
form  preparing  to  get  off.  His  language  was 
that:  "It  stopped  right  still,  you  know,  but 
It  didn't  stop  but  a  little  time,  not  long 
enough  for  me  to  get  off."  The  occnrreifte 
was  a  little  after  6  o'clock  p.  m.  and  dark  at 
that  time  of  the  year.  On  cross-examina- 
tion, among  other  matters,  he  was  asked  if  he 
was  not  at  the  front  of  the  car.  Instead  of 
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the  rear  platform,  when  he  attempted  to 
get  off,  to  which  he  answered,  "No."   • 

The  only  witaess  other  than  plaintiff  who 
testified  in  hla  behalf  was  John  Baker.  It 
may  be  gathered  from  his  testimony,  how- 
ever, that  the  car  stopped  before  It  crossed 
Kansas  avenue,  and  that.  Just  as  the  plain- 
tiff was  In  the  act  of  getting  off,  it  started, 
and  he  was  thrown  onto  the  street  The  evi- 
dence of  this  witness,  as  well  as  that  of  the 
plaintiff,  was  both  Indefinite  and  inconsistent 
While  the  former  stated  that  the  car  did  not 
stop,  be  also  stated  that  it  did.  Be  was  an 
Ignorant  negro  and  appears  to  have  been  un- 
usully  voluble  even  for  one  of  his  race,  to 
which  circumstance  may  be  attributed  his 
want  of  consistency  and  accuracy.  It  was 
for  the  Jury  to  weigh  bis  testimony  and  to 
give  it  that  degree  of  credibility  to  which  It 
was  entitled. 

The  defendant's  two  conductors,  and  mo- 
torman  and  several  other  witnesses  all  testi- 
fied that  the  car  did  not  stop,  and  that  plain- 
tiff attempted  to  alight  while  it  was  in  motion. 
The  testimony  of  these  witnesses  was  clear 
and  positive,  and  ought  to  have  been  effective 
in  producing  a  different  verdict,  but  as  there 
was  evidence  to  sustain  the  verdict  rendered, 
we  are  concluded  by  it.  We  are  not  clothed 
with  the  authority  to  set  aside  the  verdict  of 
a  jury  because  the  preponderance  of  the  evi- 
dence Is  against  its  finding.  That  duty  la 
lodged  In  the  trial  court  alone. 

The  defendant  urges  objections  to  some  of 
plaintiff's  Instructions.  It  is  sufficient  to  say 
that  they  are  entirely  hypercritical  and  have 
DO  substantial  foundation. 

Affirmed.    All  concur. 


McLaughlin  v.  hardin. 


(Kansas  City  Court  of  Appeals. 
Nov.  16,  1908.) 


MUsonrl. 


1.  Bbokehs  (8  86*)— Actions  b-ob  Compensa- 
tion— EVIDENCK. 

Evidence  in  an  action  to  recover  a  commis- 
Rion  for  the  sale  of  defendant's  real  estate  con- 
sidered and  held  to  support  a  finding  for  de- 
fendant. 

TEd.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  {{  116.  117;   Dec.  Dig.  §  86.*] 

2.  Appeal  and  Ebbob  ({  1065*)  —  Habvi.ess 

EKKOB— iNSTSUCnONS. 

An  erroneous  instmction  In  a  trial  without 
a  jury  is  harmless. 

fEJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3371,  4219;  Dec.  Dig.  { 
IOCS.*) 

Appeal  from  Circuit  Court  Jackson  Cotm- 
ty;    E.  E.  Porterfield,  Judge. 

Action  by  Oeorge  S.  McLaughlin  against 
Ben  T.  Hardin.  Judgment  for  defendant 
and  plaintiff  appeals.     Affirmed. 


M.  A.  Fyke  and  W.  F.  Wilkinson,  for  ap- 
pellant Walsh  &  Morrison  and  Ben  T.  Har- 
din, for  respondent 

ELLISON,  J.  This  action  was  brought  for 
commission  charged  to  be  due  plaintiff  by 
reason  of  a  sale  which  plaintiff  alleges  he 
made  of  defendant's  real  estate.  The  Judg- 
ment In  the  trial  court  was  for  the  defendant 

There  was  evidence  tending  to  prove  that 
defendant  placed  a  tract  of  land  with  plain- 
tiff for  sale ;  that  one  Jenne  was  attracted  to 
plaintiff's  office  In  Kansas  City  by  bis  adver- 
tisement of  lands ;  that  while  this  advertise- 
ment did  not  Include  defendant's  land,  yet 
plaintiff  referred  him  to  It  prlclmg  It  at  $185 
per  acre.  Jenne  went  out  on  that  or  the  next 
day  and  went  upon  the  land.  On  the  next 
day  be  telephoned  plaintiff  that  be  did  not 
want  the  land,  and  that  he  Intended  to  go  to 
look  at  a  farm  in  Kansas.  Three  days  there- 
after plaintiff  wrote  to  Jenne,  saying  that 
he  bad  been  looking  for  him  to  come  to  his 
oflSce  to  see  about  buying  a  farm  In  Kansas ; 
that  he  had  some  bargains  there,  and  for  him 
not  to  fall  to  come,  as  he  "wanted  to  sell 
him  a  bargain."  On  the  second  day  after 
Jenne  had  refused  to  take  defendant's  land,  as 
above  stated,  be  again  went  out  to  see  it  and 
there  met  defendant's  tenant  who  was  au- 
thorized by  defendant  to  sell  it  The  tenant 
showed  him  over  the  place.  The  next  day  the 
tenant  took  him  to  defendant.  They  agreed 
upon  a  price,  and  defendant  sold  him  the 
land,  paying  the  tenant  a  commission.  In 
this  connection  it  should  be  stated  that  plain- 
tiff did  not  tell  Jenne  that  defendant  was 
the  owner,  but  said  the  land  belonged  to  a 
widow.  Neither  did  he  tell  defendant  that  be 
met  with  Jenne  or  that  he  had  any  one  look- 
ing at  the  farm.  Plaintiff  had  no  further 
connection  with  the  matter  than  to  refer 
Jenne  to  the  land.  The  foregoing  is  substan- 
tially what  the  trial  court  found  to  be  the 
facts,  and  from  them  he  found  that  plaintiff 
was  not  the  procuring  cause  of  the  sale.  We 
think  there  was  evidence  to  support  such 
finding. 

Objection  is  made  to  the  action  of  the 
court  on  instruction.  That,  however,  can- 
not influence  our  conclusions.  The  trial  was 
without  a  Jury,  and  the  instructions  are  only 
useful  as  showing  the  theory  upon  which  the 
court  rendered  the  Judgment  But  in  this 
case  the  court  made  known  his  theory,  and  it 
is  sustained  by  the  law.  Missouri  Smoke  Co. 
V.  St.  Louis,  205  Mo.  220,  232,  103  S.  W.  513; 
Yandlver  v.  Robertson,  125  Mo.  App.  307,  102 
S.  W.  659. 

But  aside  from  these  considerations,  our 
conclusion,  based  upon  the  record,  is  that 
the  Judgment  was  for  the  right  iMirty,  and 
should  be  affirmed.     All  concur. 
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STATE  ex  rel.  KNOX  v.  SELBY  et  al. 

(Kamas    City    Court    of    Appeals.      Missouri. 

Nov.  16,  1908.) 

1.  Cebtiobabi  (S  16*)— Final  JuDoiosirr. 

Under  Rev.  St.  1899,  i  5761  (Ann.  St 
1906,  p.  2931),  giving  a  mayor  and  city  coun- 
cil jurisdiction  to  remove  city  oflScers,  such  body, 
in  proceedings  against  relator  to  impeach  him 
as  police  judge,  entered  findings  expressing  pro- 
found regret  that  the  evidence  showed  a  lack 
of  those  characteristics  on  relator's  part  which 
should  mark  a  judge,  and  with  such  expression 
of  judgment  preferred  to  let  the  matter  rest 
Held,  not  a  final  judgment,  and  not  reviewable 
by  certiorari 

[EJd.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  {  81 ;  Dec.  Dig.  (  16.*] 

2.  Cebtiobabi  (J  28*)- Scope  of  Wbit. 

A  writ  of  certiorari  is  not  confined  to  cases 
where  there  is  an  entire  want  of  jurisdiction, 
but  may  be  resorted  to  where,  having  jurisdic- 
tion, the  tribunal  makes  an  order  exceeding  its 
powers,  but  not  to  cases  when  no  order  la  made. 
[BM.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  {  41;  Dec.  Dig.  {  28.*] 

Appeal  from  Circuit  Court,  Adair  County; 
Samuel  Davis,  Judge. 

Certiorari  by  the  state,  on  relation  of  Clem 
Knox,  against  Hiram  Selby  and  others. 
From  a  Judgment  denying  tbe  writ,  relator 
appeals.     Affirmed. 

P.  F.  Greenwood  and  A.  Doneghy,  for  ap- 
pellant Campbell  &  Ellison  and  Weatherby 
&  Frank,  for  respondents. 

ELLISON,  J.  Relator  was  police  judge, 
and  respondents  were  the  mayor  and  council- 
men  of  the  city  of  Klrksvllle.  Relator  ob- 
tained a  writ  of  certiorari  from  the  circuit 
court  directed,  to  tbe  mayor  and  councilmen. 
The  writ  was  quashed  by  tbe  latter  court  on 
the  motion  of  respondents,  and  relator  ap- 
pealed. 

It  appears  from  the  petition  and  writ  that 
one  William  Smith  was  convicted  In  the 
police  court,  over  which  relator  presided, 
for  carrying  concealed  weapons,  and  fined 
13.  Thereafter  the  city  attorney  made  com- 
plaint to  the  city  council  of  tbe  proceedings 
of  tbe  relator  in  Smith  conviction,  and  asked 
that  he  be  Impeached  and  removed  from  of- 
fice, as  Is  provided  by  section  5761,  Rev.  St 
1899  (Ann.  St  1906,  p.  2931).  The  complaint 
Is  m  the  following  words:  'To  the  Honor- 
able Mayor  and  City  Council :  On  March  31, 
1908,  I,  as  city  attorney,  filed  a  complaint  in 
tbe  police  court  against  one  William  Smith, 
charging  him  with  carrying  concealed  weap- 
ons. A  warrant  was  Issued  on  said  com- 
plaint, and  placed  In  the  bands  of  S.  T.  Hull, 
marshal.  Smith  was  arrested  and  appeared 
in  court,  and  entered  his  plea,  not  guilty. 
The  cause  was  set  for  trial  on  April  1,  1908. 
On  April  1,  1908,  tbe  police  judge  was  absent 
from  tbe  city,  and  the  case  was  not  tried. 
It  was  undoubtedly  the  duty  of  the  police 
judge  to  reset  this  cause  and  notify  the  of- 
ficers interested  In  the  prosecution  of  the 


case  on  what  day  the  case  was  set  for  trial, 
and  he  was  requested  so  to  do.  Tbe  records 
so  far,  made  in  this  case  shows  a  trial  to 
the  court  and  a  finding  of  guilty  and  fine  of 
$3  assessed.  All  this  was  done  by  the  police 
judge  without  knowledge  of  the  city  attorney 
or  marshal,  or  without  any  notice  from  the 
police  judge  to  the  city  attorney  tliat  the 
case  was  set  for  trial.  Section  5761,  Rev. 
St  Mo.  1899  (Ann.  St  1906,  p.  2931),  pro- 
vides: The  mayor  may,  with  the  consent  of 
majority  of  all  the  members  elected  to  the  city 
council,  remove  from  office,  for  cause  shown, 
any  elective  or  appointive  officer  of  the  dty, 
such  officer  first  being  given  opportunity,  to- 
gether with  bis  witnesses,  to  be  heard  before 
tbe  council,  sitting  as  a  court  of  impeach- 
ment' •  *  •  If  the  police  Judge  Is  pei^ 
mitted  to  handle  cases  In  this  manner,  the 
law  cannot  be  Impartially  enforced.  There- 
fore I  would  ask  that  an  Investigation  of 
the  conduct  of  C.  Knox,  police  judge,  be  had 
In  accordance  with  said  section  5761.  Re- 
spectfully submitted,  Wm.  Frank,  City  At- 
torney." The  proceedings  of  the 'city  coun- 
cil, after  reciting  the  city  attorney's  com- 
plaint and  the  police  Judge's  appearance  and 
defense,  were  set  out  In  the  petition  in  the 
following  language:  "After  deliberation  the 
council  Is  unable  to  satisfy  Itself  that  a  prop- 
er trial  was  bad  before  said  police  judge  in 
the  said  Smith  Case,  or  that  the  record  made 
in  said  case,  where  said  record  says  that  a 
trial  was  had,  stated  a  fact  The  council  is 
unable  to  reconcile  a  fine  of  $3  with  an  al- 
leged offense,  where  the  minimum  fine  Oxed 
by  law  is  understood  to  be  $50.  Although 
unwilling  to  deal  severely  with  said  Clem 
Knox,  police  Judge,  tbe  council  does  not 
think  said  Knox,  as  shown  by  his  own  ex- 
planation, appreciates  sufficiently  the  gravity 
of  his  action  In  the  said  Smith  Case.  The 
council,  after  expressing  to  said  Knox  its 
profound  regret  that  be  should,  from  the  evi- 
dence and  from  bis  own  remarks,  seem  to 
lack  that  dignity  of  bearing  and  mental  at- 
titude which  should  characterize  a  Judge  of 
the  police  court,  does,  with  this  expression 
of  Its  Judgment,  prefer  to  let  tbe  matter 
rest" 

It  will  be  noticed  from  the  foregoing  that 
no  judgment  of  conviction  on  the  impeach- 
ment was  rendered  or  entered  In  the  council 
record.  The  proceedings  recorded  are  tanta- 
mount to  a  Judgment  of  not  guilty,  and  the 
accompanying  statements  are  merely  the  rea- 
sons for  such  Judgment  In  such  condition  of 
the  record  was  relator  entitled  to  the  writ? 
We  tblQk  he  was  not  If  be  did  not  suffer 
legal  injury,  be  is  not  a  party  vrlth  sufficient 
Interest  to  justify  an  application  for  such 
extraorainary  remedy.  It  Is  common  knowl- 
edge that  courts,  and  tribunals  exercising 
for  tbe  time  the  functions  of  courts,  fre- 
quently discharge  a  person  of  an  accusation 
with  a  statement  of  reasons  therefor,  which 
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often  partakes  somewhat  of  the  character  of 
lectures,  admonisbinentB,  and  warnings.  It  Is 
true  that  these,  In  most  Instances,  escape 
the  record,  and  In  consequence  they  are  not 
preserved.  But  whatever  may  be  Improper 
or  unwarranted  In  them  Is  as  Improper  and 
unwarranted  where  they  end  with  the  mere 
utterance  as  when  they  are  set  down  In 
writing;  and  there  Is  no  more  practical  dif- 
ference between  them  than  there  Is  between 
slander  and  libel.  So  it  would  seem  that  re- 
lator has  called  for  the  aid  of  an  extraordi- 
nary proceeding  against  his  superior  officers 
for  only  an  ordinary  and  harmless  admoni- 
tion which,  though  it  may  have  been  suf- 
ficient to  cause  embarrassment,  was  not  of 
such  gravity  as  to  Justify  the  interposition 
of  a  court  in  the  use  of  a  writ  of  such  un- 
usual character  as  to  be  rarely  sought  Cer- 
tiorari Is  not  a  salve  for  wounded  feelings, 
and  should  not  be  allowed  to  take  the  place 
of  actions  which  the  law  has  provided  for 
such  cases.  In  this  case  the  city  council  had 
Jurisdiction  of  the  Impeachment  proceedings ; 
and,  while  the  writ  Is  not  confined  to  cases 
where  there  Is  an  entire  want  of  Jurisdic- 
tion, but  "may  be  resorted  to  where,  hav- 
ing Jurisdiction,  the  tribunal  makes  an  order 
exceeding  its  powers"  (State  ex  rel.  v.  Coun- 
ty Court,  45  Mo.  App.  387),  yet,  in  this  in- 
stance, no  order  of  any  kind  was  made. 

We  agree  with  the  trial  court,  and  affirm 
the  Judgm^it    All  concur. 


GROOMS  V.  MTJLLETT  et  al. 

(Kansas  City  Court  of  Appeals.    Missonri.    Oct. 

5,  1908.    Rehearing  Denied  Nov.  16,  1908.) 

1.  APPItAL     AND     BKBOB     (J     1010*)— RBVIEW— 

C0WC1.U8IVBNES8  OF  Findings. 

A  finding  of  the  lower  coart,  supported  by 
ample  evidence,  Is  conclusive  on  appeal. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Krror.  Cent.  Dig.  H  8979-3982;  Dec.  Dig.  I 
lOlO.*] 

2.  ESTOPPET,    (g   92*)— FORECtOStTBB   OF   TbTJST 

Deed— Estoppel  of  Lienob  to  Claim  1b- 

BEGULABrrr. 

Where  a  lienor  under  a  trust  deed  took 
credit  for  a  part  of  the  proceeds  of  the  trustee's 
sale,  he  was  estopped  from  denying  the  validity 
of  the  trust  deed  and  the  regularity  of  the  fore- 
closure, since  a  person  cannot  receive  the  bene- 
fit of  a  transaction  and  then  repudiate  it. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  S8  260,  262;   Dec.  Dig.  S  92.»] 

3.  MOBTGAGES   (8   876*)— FOBECLOSUBB— IHTEB- 
E8T   OF   PUBCHASEB. 

Where  one  purchased  land  at  the  sale  of  a 
trustee  under  a  second  trust  deed,  he  took  the 
legal  title,  though  the  sale  was  irregular,  and 
became  the  owner  of  the  fee  subject  to  the 
prior  lien,  and  as  such  entitled  to  surplus  pro- 
ceeds realized  from  a  sale  under  the  first  trust 
deed. 

[Eld.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  I  376.*] 

4.  Appeal   and    Ebbob    (S   873*)— Decisions 
Beviewablb— Attobnet's  Fees  as  Costs. 

Where  there  was  no  appeal  from  a  judg- 
ment  allowing  an   attorney's    fee   as   part   of 


plaintitTs  costs  in  an  action  of  Interpleader,  the 
allowance  cannot  be  revieived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  }  873.*] 

6.  Iktebpleadeb    («  •  35*)  —  Pboceedinos  — 

Costs— Attobnet  8  Fees. 

Plaintiff  in  an  action  of  interpleader  is  en- 
titled to  an  attorney's  fee  as  part  of  his  costs. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent.  Dig.  i  76;   Dec.  Dig.  g  35.*] 

Appeal  from  Circuit  Court,  Cooper  Coxat 
ty;   Wm.  H.  MarUn,  Judge. 

Interpleader  by  J.  M.  Grooms  to  adjudi- 
cate conflicting  claims  of  Joseph  Mullett 
and  S.  J.  Oswald  to  a  fund.  From  the  Judg- 
ment, interpleader  Mullett  appeals.  Revers- 
ed, with  directions  to  enter  Judgment  for  in- 
terpleader Oswald. 

John  &  J.  W.  CoFgrove,  for  appellant  T. 
Pendleton,  for  respondent 

BROADDUS,  P.  J.  This  Is  a  suit  to  adju- 
dicate the  conflicting  claims  of  Joseph  Mul- 
lett and  S.  J.  Oswald  to  a  certain  fund  in 
the  hands  of  the  plaintllC,  J.  M.  Grooms. 
The  undisputed  facts  are  as  follows :  On  the 
30th  day  of  December,  1905,  Franklin  Pax- 
ton  and  his  wife,  Nellie,  conveyed  to  plain- 
tiff, as  trustee,  certain  real  estate  In  Cooper 
county,  to  secure  the  payment  of  their  note 
to  the  Cooper  County  Bank,  for  the  sum  of 
$1,400,  due  in  12  months  thereafter.  On  the 
same  day,  the  Paztons  conveyed  said  realty 
to  J.  A.  Waller,  as  trustee,  for  the  l>eneflt 
of  the  interpleaders,  Oswald  and  Mullett, 
who  were  their  securities  to  the  said  bank 
on  a  promissory  note  for  the  sum  of  $750, 
due  also  in  12  months,  and  also  to  secure 
the  said  Mullett  as  their  security  on  a  note 
for  $600  payable  to  Philip  Bergmann,  due 
in  12  months.  The  conveyance  to  the  bank 
being  first  recorded,  the  parties  concede  that 
it  created  the  prior  lien  on  the  property. 
Some  time  after  the  deed  of  trust  to  the 
bank  became  due,  the  plaintiff.  Grooms,  as 
trustee,  made  a  sale  of  the  property  to  satis- 
fy the  debt  to  the  bank;  the  Paxtons  hav- 
ing failed  to  make  payment  At  this  sale, 
Mullett  was  the  purchaser  and  paid  to  the 
trustee  the  purchase  price.  The  proceeds 
of  the  sale,  after  satisfying  the  debt  and 
coats,  left  in  the  trustee's  hands  a  surplus 
of  $705.14.  However,  prior  to  said  sale. 
Waller,  the  trustee  In  the  second  deed  of 
trust,  foreclosed  same  by  sale  of  the  prop- 
erty, and  Mullett  became  the  purchaser,  sub- 
ject to  the  prior  deed  of  trust,  for  the  sum 
of  $250,  which  he  paid  to  the  trustee,  one 
half  of  which  was  applied  on  the  $750  note 
and  the  other  half  on  the  $600  note.  The 
residue  of  the  former  note  was  paid  by  the 
interpleaders  in  equal  proi)ortlon. 

The  interpleader  Oswald  claimed  and 
Introduced  evidence  to  sustain  his  claim, 
that,  at  the  time  be  and  Mullett  went  the 
security  of  the  Paxtons  on  said  $750  note. 
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It  was  agreed  that  the  latter  would  give 
them  a  second  deed  of  trust  on  said  realty 
to  Indemnify  them  as  such  securities,  and 
that  Mullett,  when  be  had  the  deed  pre- 
pared, provided  therein  for  indemnity  to 
himself  as  security  on  the  note  to  Bergmann, 
that  this  was  done  without  his  knowledge, 
and  that  it  was  a  fraud  upon  his  rights, 
as  the  equity  of  redemption  In  the  land  was 
not  sufficient  security  for  the  payment  of 
both  notes.  Mullett  denies  the  statements 
of  Oswald,  and  says  that  there  was  no  such 
agreement;  but,  as  the  court  found  for 
Oswald  on  that  issue,  and  as  there  was  ample 
evidence  to  support  the  finding,  we  will  ac- 
cept such  finding  as  conclusive  of  the  ques- 
tion. 

Oswald  also  attacks  the  sale  under  the 
second  deed  of  trust  as  Irregular,  for  the 
reason  that  It  was  not  made  by  the  trustee 
at  the  request  of  the  holder  of  the  note, 
but  at  the  request  of  Mullett.  The  deed  of 
trust  provides  that  the  sale  shall  be  made 
at  the  request  of  the  bolder  of  the  note; 
but,  as  the  bank  was  not  a  party  to  the 
deed.  It  had  no  Interest  in  the  matter,  and 
was  not  likely  to  make  such  request,  ex- 
cept as  a  mere  matter  of  compliance  with 
the  wishes  of  the  beneficiaries.  We  do  not 
consider  it  a  matter  of  importance,  for  the 
reason  that  Oswald  does  not  seek  to  set 
aside  the  sale,  nor,  for  that  matter,  does 
he  seek  to  have  the  trust  deed  reformed  so 
as  to  cut  out  that  part  providing  for  In- 
demnity to  Mullett  as  security  on  the  $600 
note  to. Bergmann.  He  asks  only  that  the 
latter  be  postponed  In  favor  of  the  indemni- 
ty to  himself  and  Mullett  on  the  $750  note, 
and  the  court  so  decreed. 

The  finding  of  the  court  that  Mullett  paid 
one-half  of  the  sum  realized  by  the  sale 
made  by  Waller,  the  trustee  on  said  note. 
Is  contrary  to  the  agreed  admission  of  the 
parties  at  the  trial.  The  agreement  was  as 
follows:  "It  is  agreed  by  the  respective 
parties  by  their  attorneys  that  out  of  the 
amount  received  by  J.  A.  Waller  from  Joseph 
Mullett  for  the  purchase  price  of  said  real  es- 
tate by -Mullett  from  said  Waller  as  trustee, 
the  sum  of  $127.63  was  paid  over  by  said 
Waller  to  the  Cooper  C!ounty  Bank  on  the 
$750  note,  on  the  29th  day  of  May,  1907, 
and  that  the  balance  of  said  note,  to  wit, 
$655.70,  was  paid  by  Joseph  Mullett  and  S. 
if.  Oswald;  each  paying  one-half  of  such 
balance."  According  to  this  agreement,  Os- 
wald received  credit  for  one-half  of  said 
amount,  and  he  approved  of  the  sale  by  so 
doing  and  in  afterwards  paying  one-half  of 
the  note  less  the  credit  of  the  full  amount  of 
the  payment  made  by  the  trustee,  Waller,  and 
he  did  this  with  full  knowledge  of  all  the 
facts  which  he  sets  up  as  a  basis  for  relief. 
The  law  is  that  a  party  will  not  be  allowed 
to  receive  the  benefit  of  a  transaction  and 
then  repudiate  it    Having  once  taken  credit 


for  a  part  of  the  proceeds  of  the  trustee's 
sale,  Oswald  will  not  be  allowed  to  Im- 
peach it  for  irregularity.  He  is  estopped 
from  denying  the  validity  of  the  deed  of 
trust  and  the  regularity  of  the  foreclosure 
thereunder  by  the  trustee. 

As  the  trustee's  deed  vested  in  Mullett 
the  legal  title  to  tbe  property,  he  became  the 
owner  of  tbe  fee,  subject  to  the  prior  lien. 
Hume  V.  Hopkins,  140  Mo.  65,  41  S.  Vf^.  ~S4: 
Schanewerk  v.  Hoberecht,  117  Mo.  22,  22 
S.  W.  949,  88  Am.  St  Rep.  631.  And.  as 
such  owner,  he  was  entitled  to  surplus  pro- 
ceeds realized  from  the  sale  under  tbe  first 
mortgage. 

The  appellant  makes  objection  to  tbe  ac- 
tion of  tbe  court  in  allowing  plaintiff,  as 
part  of  his  cost,  an  attorn^'s  fee.  As  there 
was  no  appeal  from  tbe  Judgment  in  that 
case,  we  cannot  consider  the  objections.  Be- 
sides, he  was  entitled  to  the  allowance. 
Woodmen  of  the  World  v.  Wood,  100  Mo^ 
App.  655,  75  S.  W.  377. 

Other  questions  raised  need  not  be  discuss- 
ed, as  what  has  already  been  decided  dis- 
poses of  the  case. 

The  cause  is  reversed,  with  directions  to 
the  lower  court  to  enter  up  judgment  for 
the  Interpleader  Mullett  for  the  fund  in  con- 
troversy.   All  concur. 


COLE  V.  METROPOLITAN  ST.  RY.  CO. 

(Kansas    City    Court    of    Appeals.      Misaouri. 

Oct  5,  1908.    Rehearing  Denied  Nov.  16, 

1908.) 

1.  Street   Rah-boads   (f   117*) — Coixision— 

NEQLIQENCE— CONTBIBOTOBT      NEGLIQEKCE— 

Last  Cleab  Chance. 

Where,  in  an  action  for  Injuries  in  a  street 
car  collision,  tbe  evidence  showed  that  plain- 
tiff was  negligent  In  gettine  himself  into  ■ 
periloas  position,  and  that  defendant  was  negli- 
gent in  not  making  a  reasonable  effort  to  stop 
the  car  after  the  peril  should  have  become  ap- 
parent to  the  motorman  had  he  been  attend- 
ing to  his  business  properly,  the  refusal  to  di- 
rect a  verdict  for  detendant  was  proper. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  251;    Dec.  Dig.  i  in.*] 

2.  Street  Raii,boads  (5  103*)— CowTHiBtTOKY 
Neolioekce— Humanitabian    I>octrine. 

Tbe  fact  that  the  negligence  of  a  person, 
which  placed  him  in  position  of  danger  of  being 
struck  by  a  street  car,  continued  to  the  moment 
of  the  collision,  and  was  coincident  with  the 
failure  of  the  motorman  to  perform  his  homan- 
itarian  duty,  did  not  defeat  a  recovery. 

[Bid.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  S  219;   Dec.  Dig.  {  103.*] 

3.  Negligence  (g  83*)— Contbibotobt   Neo- 
LiGENCE— Humanitarian  Doctbine. 

Where  tbe  operator  of  the  instrument  of 
injury  was  warned,  or  if  by  reasonable  care  he 
should  have  been  warned,  by  the  situation  con- 
fronting him,  that  a  human  being  was  in  peril, 
it  was  his  absolute  duty  to  make  every  rea- 
sonable effort  to  avoid  the  Injury,  regardless 
of  whose  fault  brought  about  the  peril. 

[Ed.   Note.— For  other  cases,  see  Negligence. 
Cent.  Dig.  {  115;    Dec.  Dig.  S  83.*] 
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4.  Daxaoes   (f   1S9*)— Loss   of   Eabninob— 
When  Recovebablk. 

Loss  of  earnings  is  a  special  damage  which 
must  be  Bpeciall;  pleaded  and  proved,  In  order 
to  be  recoverable  in  an  action  lor  personal  in- 
juries. 

[Ed.   Note.— For  other   cases,    see   Damages, 
Cent.  Dig.  {  443 ;  Dec.  Dig.  S  159.*] 
Is.  Damages    (g    162*)— Loss   of   BABNinos— 

When  Rboovkbable. 

Where  the  sufficiency  of  a  petition  in  a 
personal  injury  action,  alleging;  tliat  plaintiff 
-was  prevented  by  reason  of  injuries  from  at- 
tending to  his  affairs  and  business,  was  not  at- 
tacked, and  defendant  answered  to  the  merits, 
and  at  the  trial  offered  no  objection  to  the 
testimony  of  plaintiff  that  the  value  of  his  time 
%vas  a  specified  sum  per  day,  a  recovery  for 
loss  of  time  was  proper. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  S  182.*] 

6.  Pleading   (|   84*)  —  Petition— Corstbuc- 

TION  AFTKB  VeBDIOT. 

After  verdict  the  averments  of  the  peti- 
tion not  challenged  by  demurrer  <x  motion  are 
to  be  liberally  construed  in  favor  of  the  pleader. 
[Ed.    Note.— For    other    cases,    see    Pleading, 
Cent.  Dig.  |  78;   Dec.  Dig.  {  34.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Thos.  J.  Seehom,  Judge. 

Action  by  A.  Cole  against  the  Metropolitan 
Street  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

John  H.  Lncas  and  Ben  T.  Hardin,  for  ap- 
pellant.   T.  B.  Buckner,  for  respondent 


JOHNSON,  J.  Action  to  recover  damages 
resulting  from  personal  Injuries  alleged  to 
have  been  caused  by  the  negligence  of  de- 
fendant Verdict  and  judgment  were  for 
plaintiff,  and  the  cause  is  here  on  the  appeal 
of  defendant  whose  principal  contention  Is 
that  its  request  for  a  peremptory  instruction 
directing  a  verdict  in  Its  favor  should  have 
been  sustained. 

The  case  was  here  before  on  defendant's 
appeal,  and  the  judgment  was  reversed  and 
the  cause  remanded  on  account  of  error  in 
the  instructions.  121  Mo.  App.  605,  97  S.  W. 
555.  We  decided  that  the  facts  then  before 
•us  entitled  plaintiff  to  go  to  the  jury  on  the 
l5ssue  of  defendant's  negligent  failure  to  dis- 
charge the  duty  it  owed  plaintiff  under  the 
principles  of  the  "humanitarian  doctrine,"  and 
therefore  that  the  trial  court  was  right  in 
overruling  the  demurrer  to  the  evidence.  De- 
fendant argues  that  the  facts  In  the  present 
record  differ  In  essential  features  froio  those 
oonsldored  on  the  former  appeal ;  but  we  fall 
to  discover  any  Important  difference,  and 
must  hold,  as  we  did  then,  that,  while  the 
evidence  most  favorable  to  plaintiff  convicts 
him  in  law  of  negligence  which  directly  con- 
tributed to  placing  him  In  a  perilous  posi- 
tion. It  further  shows  that  defendant  was 
guilty  of  negligence  In  not  making  a  reason- 
able effort  to  stop  the  car  after  the  peril  of 
plaintiff  should  have  become  apparent  to  the 
motorman,  had  he  been  attending  to  his  busi- 


ness properly.  For  the  reasons  given  in  our 
former  opinion,  we  find  no  error  in  the  re- 
fusal of  the  peremptory  instruction.  We 
further  find  that  the  learned  trial  judge,  in 
the  instructions  given,  correctly  submitted 
the  issue  of  negligence  to  the  jury.  Defendant 
Is  wrong  in  thinking  that  the  contributory 
negligence  of  plaintiff,  If  continued  to  the 
moment  of  the  collision,  deprived  him  of  a 
cause  of  action.  The  fact  that  his  negligence 
may  have  been  coincident  with  that  of  de- 
fendant In  failing  to  perform  Its  humanita- 
rian duty  is  immaterial.  That  duty  arises 
from  the  fact  that  the  person  endangered  has 
negligently  placed  himself  in  peril,  and  the 
obligation  It  Imposes  in  no  wise  Is  dependent 
on  the  question  of  whether  his  negligence 
may  be  antecedent  to  or  cotemporaneous 
with  the  Injury.  Whenever  it  appears  that 
the  operator  of  the  instrument  of  Injury  was 
warned,  or  if  In  the  ezercl9e  of  reasonable 
care  be  should  have  been  warned,  by  the 
appearances  of  the  situation  confronting  him, 
that  a  human  being  was  in  peril,  it  tbeii 
became  his  absolute  duty  to  make  every  rea- 
sonable effort  to  avoid  the  Injury,  regardless 
of  whose  fault  brought  about  the  peril. 

There  Is  no  merit  in  the  contention  of  de- 
fendant that  the  court  erred  In  authorizing 
the  jury,  in  the  instruction  on  the  measure 
of  damages,  to  take  into  consideration  "the 
reasonable  value  of  any  loss  of  time  from 
his  business  he  has  sustained  on  account  of 
said  Injuries,  if  any."  Loss  of  earnings  is  a 
special  damage  which  must  be  specl.illy 
pleaded  and  proved  to  be  properly  Included 
with  the  recoverable  damages.  It  is  alleged  in 
the  petition  that  "he  (plaintiff)  has  been  hin- 
dered and  prevented  by  reason  of  such  in- 
juries from  attending  to  his  affairs  and  busi- 
ness, and  has  been  unable  to  earn  for  him- 
self and  family  a  livelihood."  The  sufficiency 
of  this  allegation  was  not  attacked,  but  de- 
fendant answered  to  the  merits,  and  at  the 
trial  offered  no  objection  to  the  testimony 
of  plaintiff  (who  followed  the  vocation  of 
teamster)  "that  the  value  of  his  time  and 
team  was  ?.5  per  day,"  during  the  period  he 
wns  incapacitated  from  work  by  his  injuries. 
The  rule  Is  well  settled  that  after  verdict  the 
averments  of  the  petition  not  challenged  by 
demurrer  or  motion  are  to  be  liberally  con- 
strued In  favor  of  the  pleader,  and.  applying 
this  rule,  we  are  of  opinion  that  the  allega- 
tion In  question  should  be  deemed  sufficient 
to  support  a  recovery  for  loss  of  time. 

The  judgment  is  affirmed.    All- concur. 


GRIMES  V.  COLE. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  16,  1908.) 

1.  Appeal  and  Ebbob  (S  171*)— Gbounds  of 
Review — Issues  in  Loweb  Coubt. 

Where  a  party  tries  a  case  on  the  theory 
that  a  certain  issue  is  a  question  for  the  jury. 


•For  otber  eases  see  same  topic  and  section  NITMBBR  In  Dec.  ft  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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the  verdict  is  concluaive  on  appeal,  tlioagh  the 
evidence  preponderates  in  bis  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  1053;  Dec.  Dig.  i  i71.»] 
2.  Appeal  and  Ebbob  (i  171*) — Oboundb  of 

Review— IBSDEB  iw  Loweb  Coubt. 

A  party  is  bound  by  the  theory  adopted  on 
the  trial  in  the  lower  court. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1063;    Dec.  Dig.  J  ITl.*] 

8.  TBIAI.  (S  266*)— iNSTBUCnONS. 

A  party  cannot  complain  of  instructions 
changing  the  phraseology  of  requested  instruc- 
tions without  changing  their  meaning. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  665;  Dec.  Dig.  {  266.*] 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty ;  Geo.  W.  Wanamaker,  Judge. 

Action  by  O.  E.  Grimes  against  R.  B.  Cole. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

J.  W.  Peery  and  O.  N.  Gibson,  for  appel- 
lant J.  C.  WUson  and  B.  W.  Hurst  for 
respondent 

BROADDUS,  J.  On  July  11,  1905,  ptaln- 
tiff  commenced  this  suit  before  a  Justice  of 
the  peace  by  filing  a  promissory  note,  dated 
August  13,  1904,  executed  by  defendant  and 
made  payable  to  plaintiff,  for  $75,  without 
interest  if  paid  when  due,  otherwise  to  bear 
8  per  cent,  etc.  On  August  8,  1905,  defend- 
ant filed  an  answer,  admitting  the  execution 
of  the  note,  and  setting  up  that  it  was  given 
to  plaintiff  for  the  rent  of  a  certain  farm 
from  the  26tl»  of  July,  1904,  to  March  1, 
1906 ;  that  a  short  time  after  defendant  had 
entered  into  possession  of  said  farm  he  re- 
moved therefrom,  but  without  intending  to 
abandon  the  same ;  that  plaintiff  wrongfully 
resumed  possession  of  the  premises  and  con- 
verted the  proceeds  to  his  own  use,  thereby 
creating  a  failure  of  consideration  for  said 
note. 

In  his  answer  he  further,  by  way  of  set- 
off, pleaded  the  following  account: 

O.  B.  Grimes  to  R.  B.  Cole,  Dr. 

July  16.    To  one  mowing  machine $21  00 

'*     29.    To  wall  paper,  repairing  bouse  8  25 

"       "      To  paint 75 

"       "      To  plastering 25 

August  10  to  12,  inclusive,  work  of  team 

three  days,  $1.50  per  day 4  50 

Total $34  75 

By  cash 10  00 

$24  75 

On  the  first  trial  the  Jury  failed  to  agree, 
and  the  cause  was  set  down  for  trial  on 
August  19,  1905,  on  which  day  the  plaintiff 
filed  a  statement  as  follows:  "Now  comes 
plaintiff,  and,  for  a  further  and  additional 
cause  of  action  against  defendant  herein, 
avers  that  defendant  is  further  Indebted  to 
him,  in  addition  to  the  sum  demanded  on  the 
note  filed  herein.  In  the  sum  of  $31.37,  as 
shown  by  the  itemized  statement  following." 
Then  following  Is  a   statement  of  various 


items  aggregating  $55.75,  credited  with 
$24.38,  leaving  a  balance  of  $31.37.  On  mo- 
tion of  defendant  plaintiff's  amended  state- 
ment was  stricken  out  On  the  trial  the 
Judgment  was  for  the  plaintiff  for  ^4.13. 
from  which  defendant  appealed.  Before  the 
case  was  tried  anew  in  the  circuit  court,  de- 
fendant filed  an  amended  answer,  set-off,  and 
counterclaim,  which,  after  stating  the  facts 
set  out  In  the  former  answer,  omits  the  aver- 
ment as  to  failure  of  consideration  of  the 
note,  but,  instead,  avers  that  "by  reason  of 
plaintiff  unlawfully  taking  possession  of  said 
premises  and  the  converting  by  him  of  the 
hay,  fruit,  and  grass  to  his  own  use.  and  the 
buildings  on  said  land,  that  defendant  is 
damaged  in  the  sum  of  $95."  Tlie  statament 
also  contains  itemized  account  first  filed. 
Notwithstanding  the  court  stmck  out  the 
plaintiff's  statement  of  a  second  cause  of  ac- 
tion containing  the  account  alluded  to,  it 
permitted  it  as  a  set-off  or  counterclaim 
against  defendant's  account  The  Jndgmen: 
was  for  defendant,  from  which  plaintiff  ap- 
pealed. 

The  parties  introduced  evidence  tending  to 
support  the  Issues  raised  by  the  statements: 
the  principal  one  being  whether  or  not  the 
conduct  of  the  defendant  in  leaving  the 
premises  unoccupied  and  moving  into  an- 
other in  a  different  neighborhood  constltnted 
in  law  an  abandonment  and  Justified  the 
action  of  plaintiff  In  re-entering  the  premises 
and  gathering  the  crops  grown  thereon.  The 
plaintiff  insists  that  on  the  evidence,  as  a 
matter  of  law,  the  court  should  have  in- 
structed the  Jury  that  the  defendant's  ac- 
tion in  quitting  the  premises  Justified  the 
plaintiff  in  re-entering  thereon.  But  the 
court  was  not  asked  to  so  instruct  We  have 
reviewed  the  evidence,  and,  while  we  are 
satisfied  that  it  preponderates  greatly  in 
plaintitTs  favor  on  that  Issue,  we  do  nor 
feel  Justified  in  saying  that  there  was  an 
entire  failure  of  testimony  that  there  was 
no  such  abandonment:  and,  as  the  plaintiff 
tried  the  case  upon  the  theory  that  it  was  a 
question  for  the  Jury,  we  think  he  sbonld 
abide  by  the  verdict  under  the  circumstances. 
He  is  bound  by  the  theory  he  adopted  on  the 
trial. 

The  plaintiff  complains  of  the  action  of 
the  court  in  not  giving  to  the  Jury  Instruc- 
tions numbered  1,  2,  and  4,  as  asked.  The 
court  changed  the  phraseology  of  the  In- 
structions as  offered,  but,  upon  the  most  care- 
ful examination,  we  have  been  unable  to  per- 
ceive that  there  was  any  change  whatever  in 
their  meaning.  We  think  that  plaintiff  has 
no  grounds  for  complaining  of  the  action  of 
the  court  in  the  giving  of  bis  instructions, 
as  it  gave  all  he  asked.  The  plaintiff  insists 
that  defendant's  instruction  numbered  4  is 
Inconsistent  with  instruction  numbered  7  giv- 
en for  plaintiff,  and  erroneous.  The  former 
Is  a  mere  definition  of  what  constitutes  aban- 
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he  be  brongbt  In  ns  a  party.  But  these  mat- 
ters do  not  figure  In  our  conclusion,  and  we 
merely  state  them  as  a  part  of  the  history 
of  the  case. 

In  the  original  petition  Thomas  was  alone 
made  plaintiff.  In  the  amended  petition 
James  was  added  as  a  coplaintlff.  Plaintiffs, 
claiming  in  effect  that  the  original  contract 
was  made  by  Thomas  for  himself  and  James, 
and  that  James'  interest  and  share  in  the 
contract  bad  been  omitted  by  mistake,  asked 
that  the  contract  be  reformed  so  as  to  in- 
clude a  right  for  a  free  water  supply  to 
James'  residence.  The  language  of  the  peti- 
tion is  that  the  contract  as  by  mistake 
written  "did  not  specify  the  further  consid- 
eration upon  which  the  lease  was  made  that 
said  Akins  and  his  assigns  should  have  the 
right  to  tap  the  pipes  at  said  water  cock  or 
hydrant,  and  use  the  water  on  any  part  of 
said  premises,  especially  at  either  or  both 
the  residences  situated  upon  said  block  upon 
which  said  spring  was  situated."  The  trial 
court,  by  its  decree,  refused  to  reform  the 
contract,  and  we  consider  that  to  be  support- 
ed  by  the  evidence.  But  the  court  proceed- 
ed to  find  that  James  had  occupied  his  part 
of  the  premises  for  several  years  prior  to  the 
lease,  though  he  did  not  become  the  owner 
until  near  a  year  after  the  execution  of  the 
lease,  that  James  put  in  a  hydrant  at  his 
place,  and  the  city  began  to  supply  him  with 
water,  which  it  afterwards  "wrongfully,  and 
In  violation  of  its  contract  and  lease,  threat- 
ened to  cut  ofT,"  etc.,  and  "that  neither  said 
city  nor  the  plalntifTs,  nor  any  one  claiming 
under  them,  have  put,  or  attempted  to  put, 
any  hydrants  upon  said  block  13,  except  the 
said  hydrant  put  upon"  James'  premises  by 
him.  The  court  then  proceeded  to  enjoin  the 
city  from  shutting  oft  the  water  from  James' 
residence,  and  to  order  that  it  furnish  him 
or  his  assigns  his  or  their  private  supply 
during  the  life  of  the  lease,  "unless  suit 
shall  sooner  be  duly  instituted  against  said 
city  of  HomansviUe  to  compel  it  to  put  In 
and  maintain  another  hydrant  or  water  cock 
upon  said  block  13,  in  which  event,  and  upon 
the  happening  thereof,  the  injunction  herein 
granted  shall  be  dissolved,  and  plaintiffs' 
rights  hereunder  shall  cease."  We  are  of  the 
opinion  that  the  conclusions  of  the  trial 
court  cannot  be  upheld.  If  the  contract  Is 
not  to  be  reformed,  and  is  to  be  taken  as 
written,  James  had  no  right  or  part  in  it 
It  provided  for  but  one  private  premises,  the 
residence  at  the  spring.  Whether  the  city 
has  or  has  not  supplied,  or  made  provision 
to  supply,  the  other  residence  does  not  con- 
cern James,  nor  does  it  afford  him  any  ad- 
vantage or  ground  of  complaint.  The  trial 
court  must  have  so  viewed  the  contract ;  for, 


while  it  ordered  him  to  be  supplied  dur- 
ing the  lease,  it  added  the  proviso  "nnless" 
a  suit  shall  sooner  be  instituted  to  compel 
the  city  to  put  in  the  hydrant  agreed  upon. 
It  would  appear  that  the  court  conclnded 
that  one  hydrant  was  to  be  put  In  by  the 
city,  and  autll  that  was  done  It  should  sop- 
ply  with  water  the  one  put  in  by  James. 
But,  as  already  said,  James  cannot  profit 
by  the  failure  of  the  city  to  put  In  tl»e  hy- 
drant agreed  upon  in  the  lease. 

It   is   Insisted   by  plaintiffs   that    defend- 
ant has  not  a  bill  of  exceptions  which  can 
be  recognized  by  the  law.     Leave  to  file  a 
bill  was  given  and  then  extended,  axid  the 
claim  is  based  on  the  matter  of  proper  exten- 
sion of  tima     It  seems  that  judgment  was 
rendered  on  the  24th  of  June,  1907,   and  a 
motion  for  new  trial  was  filed  that  day.    But 
the  motion  was  continued,  and  It  was  not 
decided   until   the   18th   of   October    of   the 
following  term.    It  was  then  overruled,  and 
thereupon,  on  that  day,  leave  was  given  nn- 
tll  the  last  day  of  the  next  term  thereafter 
to  file  a  bill  of  exceptions.    Afterwards  the 
time  was  duly  extended  to  the  next  term^ 
when  the  bill  was  filed.    A  bill  of  exceptions 
to  matters  occurring  at  the  trial  need  not 
be  filed  until  after  the  motion  for  new  trial 
is  overruled,  even  though  that  should  not 
be  until  a  succeeding  term.        State  t.  Lar^ 
ew.  191  Mo.  192,  196,  89  S.  W.  1031;    Fen- 
drich  v.  Burress,  129  Mo.  App.  456,   107  S. 
W.  465;    Estate  of  Howard,  128   Mo.   App. 
482,  106  S.  W.  116;   Henze  v.  Ry.  Ca,  71  Mo. 
636;    Glvens  v.  Van  Studdlford,  86  Mo.  149. 
56  Am.  Rep.  421 ;   Walter  v.  Scofleld,  167  Mo. 
537,  646,  67  S.  W.  276.    It  appears  that  on 
the  day  the  Judgment  was  rendered,  and  the 
motion  for  new  trial  was  filed,  there  was 
an  entry  of  record  extending  time  for  filing 
a   bill   of   exceptions   "until"   the   following 
term.    If  that  order  is  the  one  upon  which 
the  defendant  must  depend,  the  bill  was  not 
filed  in  time,  for  it  was  not  filed  until  after 
that  term  had  been  in  session   many   days. 
"Until"   in   this  connection  would   mean  no 
longer  than  the  day  of  the  beginning  of  the 
following  term.     Queensware  C!o.   v.   Smith, 
107  Mo.  App.  13,  80  S.  W.  592.    Bat  that  or- 
der, entered  as  it  was  on  the  day  the  mo- 
tion for  new  trial  was  filed,  cannot  be  allow- 
ed to  affect  the  rule  we  have  just  stated.    It 
could  not  apply  to  the  condition  of  the  case 
as  it  then  existed,  for  at  that  timp  the  bill 
of  exceptions  was  to  await  action  on  the  mo- 
tion.    We  think  the  bUl  was  properly  pre- 
served. 

After  a  thorough  examination  of  the  ca$e 
made  we  conclude  the  judgment  should  l>e 
reversed,  and  the  proceeding  dismissed.  It 
is  so  ordered.    All  concur. 
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Appeal  from  Circuit  Court,  Adair  County; 
N.  M.  Shelton,  Judge. 

Action  by  Rosina  Miyher  against  E.  W. 
Mytier.  From  a  Judgment  quasliing  an  ex- 
ecution based  on  a  Judgment  for  plaintUI, 
plaintiff  appealed.    Appeal  dismissed. 

See,  also,  87  S.  W.  116. 

A.  Donegby,  for  appellant  H.  F.  Millan, 
for  respondent. 

BROADDUS,  P.  J.  This  is  an  appeal  from 
a  Judgment  quashing  an  execution.  Since 
the  appeal  was  taken  the  defendant,  died  and 
the  cause  revived  against  the  administrator. 
The  Judgment  has  been  duly  probated,  prox»- 
erly  classified,  and  paid  by  the  administra- 
tor, in  view  of  all  which  the  administrator 
flies  his  motion  to  dismiss  the  appeal. 

As  there  is  no  longer  any  necessity  for  de- 
termining the  rights  of  the  parties  in  the 
premises,  we  believe  the  motion  should  be 
sustained.  And  it  is  so  ordered.  All  con- 
cur. 


JOURNAIi  CO.  V.  NELSON  et  al. 

(Kansas  City  Court  of  Appeals.    Misaouri.    Oct. 

6,  1908.     Rehearing  Denied  Nov.  16,  1908.) 

1.  COEPORATIONS  (§  653*)— FOBEION  COBPOBA- 
TI0K8— LlABILITIEB    OF    STOCKH0I.DEBS. 

Before  a  trial  in  the  circuit  court  of  a 
case  appealed  from  a  Justice  court  against  a 
number  of  defendants  aa  copartners,  on  an  in- 
debtedness of  a  corporation  represented  by  them, 
an  affidavit  purporting  to  deny  that  defendants 
were  partners  was  filed.  Held,  that  a  subse- 
quent admission  by  both  plaintlCF  and  defend- 
ants that  the  company  represented  by  defend- 
ants was  a  minine  corporation  organized  under 
the  laws  of  another  state,  but  not  authorized 
to  do  business  in  tliis  state,  rendered  such  af- 
fidavit unnecessary. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  f  653.*] 

2.  COBFOBATIONS    (§    653*)— LlABILITT   OF   Iw- 
COBPORATOB8  AS  PABTNEBB. 


Rev.  St  1899,  8  1025,  as  amended  by  Laws 
1903,  pp.  122,  123  (Ann.  St.  1906,  p.  889). 
providing  that  the  Secretary  of  State  snail  not 


license  any  foreign  corporation  to  do  business 
in  the  state  when  such  corporation  weu9  organ- 
ized under  the  laws  of  a  foreign  state,  by  citi- 
sens  and  residents  of  the  state,  for  the  purpose 
of  avoiding  the  laws  of  the  state,  and  that  its 
intended  incorporators  will  be  held  as  partners, 
does  not  apply  to  the  incorporators  of  a  cor- 
poration organized  under  the  laws  of  another 
state  for  this  purpose  of  doing  business  in  a 
third  state. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  f  653.*] 

8.  Pabtkebship  ($  41*)— L1ABII.ITT  OF  Incob- 

POBATOBS   AS    PABTNEBS. 

Evidence  in  an  action  agaibst  several  de- 
fendants as  copartners  to  recover  for  an  in- 
debtedness incurred  by  a  corporation  consider- 
ed, and  held  to  show  that  the  corporation  was 
fraudulent,  and  never  had  any  legal  existence. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  f  41.*] 

4.  Pabtnebbhip  (I  41*)- LiABitrrr  of  Incob- 

POBATOBS  AS   PABTNEBB. 

Where  a  pretended  corporation  is  fraudu- 
lent  and    never  had   any    legal   existence,    the 


members  of  such  corjHtration  may  be  held  as 
partners,  and  liable  for  debts  contracted  in  the 
name  of  tlie  corporation. 

[Ed.  Note.— For  other  cases,  see  Partnersliip, 
Cent  Dig.  {  58:  Dec.  Dig.  f  41;*  Coiporationi. 
Cent  Dig.  I  /4.] 

Appeal  from  Circuit  Court,  Jackson 
CJounty. 

Action  by  the  Journal  Company  against 
A.  P.  Nelson  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

Jamison,  Elliott  &  Ostergard  and  Borke 
&  Kimpton,  for  appellants.  Piatt,  L«a  & 
Wood,  for  respondent 

BROADDUS,  P.  J.  The  plaintiff,  as  a  cor- 
poration, brought  this  suit  against  defend- 
ants A.  P.  NeiBon,  J.  D.  Thatcher,  George 
Brant,  and  Wm.  P.  Cole,  copartners  doing 
business  under  the  firm  name  and  style  of 
the  Brant  Independent  Mining  Company. 
The  plaintiff  is  engaged  in  the  business  of 
publishing  a  newspaper  in  Kansas  City,  Ma 
The  claim  against  the  defendants  Is  for 
$299.46  charged  for  inserting  in  the  plain- 
tiff's paper  the  prospectus  of  the  Brant  In- 
dependent Mining  Company.  This  prospec- 
tus purports  to  have  been  signed  by  defend- 
ant W.  P.  Cole,  fiscal  agent  A  trial  was 
had  in  the  Justice's  court,  which  resulted  in 
a  Judgment  for  the  plaintiff  for  the  full 
amount  of  the  claim.  Before  the  trial  In  the 
circuit  court,  the  appealing  defendants  filed 
an  affidavit  purporting  to  deny  tliat  they 
were  partners,  but,  as  It  was  afterwards  ad- 
mitted by  both  plaintiff  and  defendants  that 
the  Brant  Independent  Mining  Company  was 
a  mining  corporation  organized  under  the 
laws  of  Arizona,  but  not  authorized  to  do 
business  In  this  state,  the  necessity  for  such 
affidavit  was  dispensed  with.  There  was  no 
question  as  to  the  correctness  of  plaiDtifTs 
demand,  and  the  only  question  for  us  to  de- 
cide is  whether  the  defendants  were  liable 
as  partners  being  members  of  the  corpora- 
tion. The  capital  stock  of  said  corporation 
was  $5,000,000,  of  the  par  value  of  $1  each. 
Of  this  amount  only  about  $500  had  been 
paid,  although  the  prospectus  stated  that  all 
had  been  paid.  The  defendant  Cole  was  the 
promoter  of  the  company  and  was  selling 
the  stock,  and  the  other  defoidants  were 
holding  themselves  out  as  officers  of  the  com- 
pany. From  the  prospectus  we  gather  that 
the  ostensible  purpose  of  the  corporation  was 
mining  In  the  state  of  Colorado.  On  the  back 
of  the  bound  leaves  of  the  said  prospectus 
the  following  Is  printed  in  large  capital  let- 
ters: "Mining  as  a  commercial  enterprise." 
The  corporation  was  not  licensed  to  do  busi- 
ness in  this  state.  It  had  been  organised 
only  a  short  time  hefore  the  publication  is 
question.  A  Jury  was  waived,  and  the  cause 
was  tried  by  the  court,  and  the  Judgment 
was  for  the  plaintiff. 

It  Is  the  contention  of  plaintiff  that  the 
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tbe  accident  occnrred  at  a  regular  stopping 
place,  and  it  was  the  duty  of  the  conductor  be- 
fore giving  the  signal  to  start  to  know  wlietber 
the  passenger  was  alighting. 

[Eld.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  S  1327 ;   Dec.  Dig.  S  321.*] 

4.  Cabbiebb  (g  303*)— Cabbiaok  or  Fassbn- 

GBBS— DiaCHABOINO   PABSEtrOEBB. 

Where  a  street  car  had  stopped  at  a  regu- 
lar stopping  place  and  passengers  were  getting 
00  and  off.  It  was  the  duty  of  the  conductor,  in 
the  exercise  of  reasonable  care,  before  giving 
tbe  signal  to  start,  to  know  whether  a  passen- 
ger is  alighting. 

'[Ed.    Note.— For    other   cases,    see    Carriera, 
Cent  Dig.  {  12281^;    Dec.  Dig.  S  303.*] 

5.  E2VIDBK0E  (i  123*)  —  Reb  Gebtm  —  State- 

UERTB   AFTEB  EVENT. 

In  an  action  against  a  street  car  company 
for  injuries  to  a  passenger  in  alighting  from  the 
car,  evidence  of  what  the  conductor  said  to  a 
witness  after  the  car  had  resumed  its  joomey 
was  no  part  of  the  res  gesta;. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  J  354;    Dec.  Dig.  {  123.*] 

6.  Apfbai.  and   EiBBOB  (S  1051*)— Habicless 
Ebbob. 

Defendant  is  not  harmed  by  the  erroneous 
admission  of  testimony  which  merely  tends  to 
corroborate  testimony  given  by  defendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4161 ;    Dec.  Dig.  f  1051.*] 

Appeal  from  Circuit  Court,  JackBon  Coun- 
ty;  Frank  P.  Walsh,  Special  Judge. 

Action  by  Catberlne  Alten  against  the 
Metropolitan  Street  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

John  H.  Lucas  and  H.  H.  McCluer,  tor 
appellant  A.  E.  Martin  and  H.  J.  Latshaw, 
for  respondent 

JOHNSON,  J.  Plaintiff  was  thrown  from 
a  street  car  from  which  she  was  alighting, 
and  sustained  personal  Injuries.  She  alleges 
that  her  fall  was  caused  by  the  negligence  of 
defendant  in  prematurely  starting  tbe  car 
while  she  was  In  the  act  of  alighting.  The 
answer  1b  a  general  denial,  and  a  plea  "that. 
If  plaintiff  received  any  Injuries  at  the  time 
mentioned  In  said  petition,  the  same  were 
caused  by  plaintiff's  own  fault  and  negli- 
gence." The  trial  of  the  cause  resulted  In  a 
judgment  for  plaintiff  for  $750,  and  defend- 
ant appealed. 

The  Injury  occurred  December  1,  1905, 
at  about  6:30  o'clock,  at  the  corner  of  Ninth 
street  and  Cypress  avenne,  In  Kansas  City. 
Plaintiff  and  her  three  children  had  become 
passengers  on  an  electric  car  operated  by 
defendant  qn  the  Sheffield  line  of  its  street 
railway  system  In  Kansas  City.  Her  desti- 
nation was  the  comer  mentioned — a  regular 
stopping  place  for  the  reception  and  dis- 
charge of  passengers.  Two  of  her  children 
were  girls,  aged  12  and  14  years,  respective- 
ly, and  tbe  third  was  a  babe  11  months  old, 
which  she  carried  In  her  arms.  The  car 
was  crowded,  and,  when  it  stopped  at  Ninth 
and  Cypress,  a  number  of  passengers  start- 
ed to  get  off.    It  was  stopped  at  the  regular 


place  for  the  purpose  of  discharging  and 
taking  on  passengers.  Plaintiff  left  her  aeat 
in  the  middle  of  the  car,  and  proceeded  as 
expeditiously  as  she  could  to  the  rear  vesti- 
bule. She  was  preceded  by  one  of  her  daugh- 
ters, and  followed  by  the  other.  Tbe  first 
succeeded  in  leaving  the  car  while  It  was 
still  stationary,  but  plaintiff  was  not  so  for- 
tunate. WhUe  she  was  about  to  step  from 
the  platform  to  tbe  first  step,  tbe  car  sud- 
denly started  forward  without  warning,  and 
caused  her  to  fall  to  tbe  street  It  ran 
eight  or  ten  feet,  and  then  suddenly  stopped. 
The  above  is  tbe  version  of  the  occurrence 
given  by  plaintUTs  witnesses,  and  differs 
radically  from  that  of  defendant's  witnesses. 
They  say  the  car  stopped,  and  that  plaintiff 
stepped  to  the  street  while  it  was  stationary, 
but  In  doing  so  made  a  misstep,  and  stum- 
bled, but  did  not  fall.  Negligence  of  defend- 
ant is  alleged  In  the  petition  as  follows: 
"Plaintiff  states  that,  while  said  car  was 
stopped  at  said  point  under  tbe  aforesaid 
conditions,  she  attempted  to  alight  from 
said  car,  and  that  before  plaintiff  bad  bad  a 
reasonable  time  to  alight  from  said  car,  and 
while  plaintiff  was  in  tbe  act  of  alighting 
from  said  car,  the  servants  and  agents  of 
defendant  then  and  there  In  charge  of  said 
car  carelessly  and  negligently  started  np 
aald  car,  thereby  throwing  plaintiff  from  said 
car  with  great  force  and  violence  to  the 
street  and  pavement,  and  Injuring  her  as 
hereinafter  set  forth;  •  •  •  that  while 
said  car  was  standing  still,  as  abcre  set 
forth,  and  while  she  was  attempting  to 
allgbt  therefrom  as  above  set  forth,  defend- 
ant carelessly  and  negligently  failed  and 
neglected  to  allow  plaintiff  a  reasonable 
time  or  opportunity  to  alight  from  said  car, 
although  defendant  then  and  there  knew,  or 
by  the  exercise  of  dne  care  and  caution  could 
have  known,  that  plaintiff  was  then  and 
there  in  tbe  act  of  alighting  from  said  car, 
and  that  plaintiff  had  not  had  a  reaaouabte 
time  or  opportunity  to  alight  from  said  car, 
and  defendant  then  and  there,  and  under 
said  conditions,  carelessly  and  negligently 
started  said  car  up  without  warning  the 
plaintiff  of  their  Intention  so  to  do:  •  •  • 
that  while  she  was  In  the  act  of  alighting 
from  said  car  at  said  time  and  place,  and 
under  the  aforesaid  conditions,  defendant 
started  said  car  up,  and  then  immediately 
stopped  said  car  with  an  unusually  sadden 
and  severe  jerk,  while  plaintiff  waa  standing 
upon  the  steps  of  said  car  ready  to  alight 
therefrom,  thereby  throwing  plaintiff  with 
great  force  and  violence  from  said  car  to 
the  street  and  pavement  thereof,  injuring 
her  as  hereinafter  set  forth;  •  •  *  that 
when  she  was  attempting  to  alight  from 
said  car  as  above  set  forth,  said  car  was  ei- 
ther standing  still,  or  was  moving  so  slowly 
that  the  motion  was  Imperceptible  to  plain- 
tiff." 


•For  otber  cuea  tea  ume  topic  and  section  NJDICBBR  la  Deo.  *  Am.  Digs.  1M7  to  data,  A  Banortar  Indasas 


Diqitized  b' 


Google 


6(194 


113  SOUTHWESTERN  KBPOKTEE. 


Olo. 


PUNCK  V.  METROPOLITAN  ST.  RY.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri.    Oct. 

B,  1908.    Rehearing  Denied  Nov.  16,  1908.) 

1.  Stkeet  Railboads  (§  103*)  —  Collision 
WITH  Vehicle— Actions— DiscovEBKD  Pkb- 
H/— Neoligence. 

If  those  in  charge  of  a  street  car  discover- 
ed, or  should  by  the  exercise  of  ordinary  care 
hare  discovered,  plaintiff's  peril  while  driving  a 
wagon  on  the  track  in  time  to  have  avoided  a 
collision,  and  did  not  do  so,  plaintiff's  neijligence 
in  failing  to  look  back  for  an  approaching  car 
would  not  preclude  his  recovery. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  S  219;   Dec.  Dig.  S  103.*] 

2.  Stbeet  Railboads  ({  81*)— Opebation  in 

NlOHTTIUE— CaBE    REQUIBED. 

A  motorman  operating  a  street  car  in  the 
nighttime  in  a  populous  part  of  a  city  must  look 
out  for  the  safe^  of  i)ersons  who  may  be  on 
the  track,  and  have  his  car  under  control  in  an- 
ticipation of  any  danger  that  may  arise. 

[Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  fS  174,  175;  Dec.  Dig.  { 
81.*] 

3.  Stbeet  Railboads  (|  117*)  —  Collision 
with  VBinoLE  —  Actions  —  QtrESTioH   fob 

JUBT. 

Whether  defendant's  motorman  in  charge 
of  a  street  car  which  collided  witii  plaintiff's 
vehicle  made  proper  efforts  to  avoid  the  colli- 
sion after  he  saw,  or  by  the  exercise  of  ordi- 
nary care  could  have  seen,  plaintiff's  peril,  held, 
under  the  facts,  to  be  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §  246;   Dec.  Dig.  i  117.*] 

4.  Appeal  and  Eebob  (§  1170*)— Re  view— 
Haemless  Erbob  —  Admission  or  Testi- 
mony—Worrt. 

In  a  personal  injury  action,  the  admission 
of  testimony  of  plaintiff  that  he  worried  because 
of  his  belief  that  he  would  not  be  able  to  work 
again,  if  error,  because  making  worry  a  ground 
for  damages,  was  so  insignificant  as  not  to  be 
ground  for  reversal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1170.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  John  G.  Park,  Judge. 

Personal  injury  action  by  John  A.  Funck 
against  the  Metropolitan  Street  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

John  H.  Lucas  and  Ben  F.  White,  for  ap- 
pellant Kinley  &  Klnley  and  Cook  &  Gos- 
sett,  for  respondent 

BROADDUS,  P.  J.  This  Is  a  suit  against 
defendant  for  damages  as  the  alleged  re- 
sult of  Its  negligence  whereby  plaintiff  was 
injured.  The  plaintiff's  evidence  tended  to 
show  that  on  or  about  February  28,  1903, 
while  he  was  driving  a  four-horse  team  and 
wagon  with  a  coal  oil  tank  thereon,  east 
along  Tbirty-Nintb  street,  in  Kansas  City, 
Mo.,  which  was  then  nnpaved,  except  that 
part  occupied  by  the  tracks  of  defendant  and 
space  between  the  same,  the  defendant  by  its 
employes  approaching  him  In  the  rear  care- 
lessly and  without  warning  struck  said  wag- 
on, whereby  plaintiff  was  thrown  from  his 
position  and  was  eanght  on  .the  tongue  of 


the  wagon,  and  was  dragged  some  distance, 
and  severely  Injured.  PlalntlfTs  evidence 
was  to  the  effect  that,  when  be  entered  upoa 
the  street  In  question  from  Bell  street  at 
whidi  time  it  being  dark,  he  looked  to  the 
west  for  a  car,  and,  not  seeing  one,  turned 
east  on  Thirty-Ninth  street,  traveling  on  de- 
fendant's south  trade;  tbat  be  tbonght  the 
track  was  clear,  and  at  a  point  not  to  ex- 
ceed 15  feet  east  of  Oenesee  street  tbe  rear 
end  of  his  wagon  was  struck  by  one  of  de- 
fendant's cars;  tbat  the  shock  threw  blm  on- 
to the  tongue  or  doubletree  of  tbe  wagon; 
and  that  tbe  team  ran  away  with  the  wagon 
while  be  was  In  tbat  position.  Also  the  evi- 
dence showed  tbat  while  driving  tbe  plaintiff 
sat  In  front  of  tbe  oil  tank,  which  came 
up  above  bis  head;  that,  after  he  looked  back 
when  he  came  onto  defendant's  track,  he 
did  not  look  back  again  before  his  wagon 
was  struck,  although  there  was  nothing  to 
prevent  him  doing  so;  that,  where  he  got  on- 
to tbe  street,  it  was  not  quite  a  block  back  to 
tbe  end  of  defendant's  car  line;  tbat  be  could 
have  seen  the  car  If  it  bad  been  lighted;  and 
tbat  he  did  not  hear  tbe  bell  ring.  If  it  was 
rung,  or  any  noise  of  a  coming  car.  It  ap- 
pears that,  while  making  tbe  switch  for  tbe 
return  trip  of  tbe  car  at  Bell  street,  the  trol- 
ley pole  is  turned  from  tbe  east  to  the  west 
end  of  the  car,  and  then  the  car  Is  started 
with  sufficient  force  to  throw  it  onto  the 
south  track  before  It  reaches  the  west  end 
of  the  switch;  the  trolley  being  off  the  wire 
In  the  meantime,  during  which  necessarily 
the  digbts  on  the  car  are  oat  Consequently 
the  car  is  dark  twice  during  tbe  operation, 
once  when  the  pole  Is  transferred  from  one 
end  of  the  car  to  tbe  other,  and  once  while 
the  switching  Is  going  oh.  The  evidence 
tended  to  show  that  the  distance  was  250 
feet  from  Bell  street  to  Genesee  street,  wbicb 
was  sixty  feet  In  width,  and  that  it  was 
sometliing  over  fifteen  feet  east  of  the  lat- 
ter where  tbe  wagon  was  struck,  thus  mak- 
ing the  total  distance  from  the  latter  point 
to  Bell  street  at  least  335  feet,  and  that,  aft- 
er leaving  Bell  street  for  a  short  distance, 
the  ground  Is  level,  and  then  a  descent  be- 
gins. It  was  shown  that  the  cars  were  car- 
ried on  the  level  space  with  the  motive  pow- 
er used  to  the  descent  in  tbe  track,  where 
the  power  was  released,  and  the  car  proceed-  \ 
ed  by  tbe  force  of  gravitation  at  an  Increased 
speed  until  it  struck  plaintiff's  wagon.  Other 
evidence  will  be  referred  to  further  in  this 
opinion.  The  judgment  was  for  tbe  plain- 
tiff, and  defendant  appealed. 

Tbe  plaintiff  relies  for  recovery  upon  the 
theory  that  the  defendant's  operator  saw,  or 
could  have  seen,  his  peril  In  time  to  liave 
averted  striking  his  wagon.  On  the  other 
band,  the  defendant  contended,  and  introduc- 
ed evidence  tending  to  show,  that,  owing  to 
tbe  darkness.  It  was  Impossible  for  Its  motor- 
man  to  have  seen  the  wagon  In  time  to  have 


•For  otbar  easM  tt*  same  topio  and  section  NUMBER  In  Deo.  A  Am.  Digs.  1907  to  data,  *  RapoTtu  IndezM 


Digitized  by 


Goo^lej 


696 


113  SOUTHWESTERN  KEPOETER. 


(sia 


3.  Insceance  (S  819*)  — Life  Insubance  — 
Pboofs  of  Death  as  Evidence. 

Proofs  of  death,  furnished  by  a  beneficiary 
is  a  benefit  certificate,  which  recite  that  the 
member^s  death  resulted  from  morphine  poison- 
ing, are  conclusive  on  the  fact  that  insured  died 
from  morphine  poisoning,  unless  the  beneficiary 
shows  that  the  statement  was  erroneous,  but 
the  proofs  do  not  show  that  the  member  com- 
mitted suicide. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  2006;*  Dec.  Dig.  {  819.*] 

4.  Insurance  (8  819*)— MxmjAi.  Benewt  Iw- 

BUBANCE— DeFEH  8E8 — SUICIDB. 

Though  the  beneficiary  in  a  benefit  certifi- 
cate did  not  rebut  the  presumption  arising  from 
the  proofs  of  death,  reciting  that  the  member 
died  from  morphine  poisoning,  the  society,  rely- 
ing on  the  suicide  of  the  member,  must  prove, 
to  the  satisfaction  of  the  jury,  that  the  member 
took  the  drug  to  end  his  life. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  2006 ;  Dec  Dig.  {  819.*) 

5.  Evidence  (§  89*)— Pbesumptions. 

The  presumption  of  law  is  against  suicide, 
and  to  overcome  it,  the  fact  of  suicide  must  be 
established  beyond  all  reasonable  doubt. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  111 ;   Dec  Dig.  i  89.*] 

6.  Insurance  (J  825*)— Mutual  Benefit  In- 
surance— Defenses— Suicide  or  Meubeb — 
Evidence. 

In  an  action  on  a  benefit  certificate,  void  on 
the  member  committing  suicide,  evidence  held 
to  require  the  submission  to  the  jury  of  the  is- 
sue 01  suicide. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  2009 ;   Dec.  Dig.  {  825.*] 

7.  Insurance  (g  825*)— Mutual  Benefit  In- 
surance— Forfeiture  of  Cebtificatb— Ev- 
idence— Question  for  Jury. 

Whether  a  member  of  a  beneficiary  society 
had  forfeited  his  membership  by  the  intemperate 
use  of  drugs  and  alcoholic  drinks,  in  violation 
of  the  certificate,  held,  under  the  evidence,  for 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  2009;   Dec  Dig.  f  825.*] 

8.  Appeal  and  Error  (§  302*)— Rejection  or 
Evidence — Instructions — Review. 

Errors  in  the  rejection  of  evidence  and  in 
the  instructions,  not  called  to  the  attention  of 
the  trial  court  in  the  motion  for  new  trial,  can- 
not be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  li  1747,  1748;  Dec  Dig.  g 
302.*] 

9.  Trial  (J  133*)— Misconduct  of  Counsbl-t 
Improper  Argument. 

Where,  on  objection  to  the  remarks  of  coun- 
sel for  plaintiff,  the  court  stated  that  it  wished 
that  a  motion  bad  been  made  to  strike  out  the 
testimony  on  which  the  remarks  were  based, 
and  counsel  for  plaintiff  replied  that,  if  there 
was  any  question  about  it,  he  would  withdraw 
everything,  and  the  court  struck  out  the  testi- 
mony, and  plaintiff's  counsel  withdrew  his  re- 
marks, they  were  not  ground  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  S  316;   Dec  Dig.  S  133.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; John  G.  Park,  Judge. 

Action  by  Virginia  Belle  Almond  against 
the  Modern  Woodmen  of  America.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 


Ben.  D.  Smith  and  John  SuUlTan,  for  ap- 
pellant Jno.  I.  Williamson  (James  Fair- 
weatber,  of  counsel),  for  respondent. 

BROADDUS,  P.  J.  This  Is  a  suit  to  re- 
cover $2,000  on  a  benefit  certificate  Issued  by 
the  defendant  to  one  Henty  Betts  Almond,  on 
the  2d  day  of  April,  19M,  In  which  the  plain- 
tiff was  the  beneficiary.  The  petition  Is  pred- 
icated upon  the  theory  that  defendant  is  a 
life  Insurance  company  under  the  laws  of 
Missouri,  but  the  court  very  properly  held 
that  It  was  not  such,  and  tried  the  case  up- 
on the  theory  that  It  was  a  fraternal  benefi- 
ciary isoclety,  organized  under  the  laws  of  the 
state  of  Illinois.  The  defendant  pleaded  two 
defenses  viz.,  that  the  deceased  member  com- 
mitted suicide,  and  that  he  was  Intemperate 
In  the  use  of  alcohol.  The  certificate  pro- 
vided that  the  defendant  did  not  Indemnify 
the  member  against  death  from  suicide,  "sane 
or  Insane,  If  occurring  within  three  years 
from  date  of  certificate  or  from  death  reanlt* 
Ing  from  occupations  prohibited  by  law." 
There  Is  a  by-law  of  the  society  which  pro- 
vides that.  If  any  of  Its  members  "shall  be- 
come Intemperate  In  the  use  of  alcoholic 
drinks,  or  In  the  use  of  drugs  or  narcotics, 
the  benefit  certificate  held  by  said  neighbor 
shall  by  such  acts  become  and  be  absolutely 
null  and  void  as  to  the  benefits,  and  all  pay- 
ments thereunder  shall  be  forfeited."  By 
the  terms  of  the  benefit  certificate  said  by- 
law became  a  part  of  the  contract  of  Indem- 
nity. There  was  no  dispute  as  to  the  death 
of  the  member,  but  the  contest  was  over  the 
affirmative  defenses  set  up  by  defendant  The 
defendant  Introduced  In  evidence.  In  sap- 
port  of  Its  defense,  the  proof  made  by  the 
plaintiff  of  the  death  of  the  said  Almond.  As 
the  defendant  places  much  stress  upon  this 
document  we  quote  from  It  that  part  which 
bears  directly  on  the  controversy  vte.:  "I, 
Virginia  Belle  Almond,  being  first  duly 
sworn,  on  oath  state  that  I  am  the  benefici- 
ary named  and  referred  to  In  benefit  certifi- 
cate. •  •  •  Issued  to  Henry  B.  Almond, 
deceased,  •  •  •  whose  death  resulted 
from  morphine  poisoning.  •  •  •  »•  The  evi- 
dence of  the  coroner.  Dr.  Thompson,  was  In 
effect  that  he  found  no  evidence,  by  external 
examination  of  deceased's  body,  of  the  cause 
of  his  death;  that  death  by  morphine  poison 
did  not  manifest  such  as  the  cause  by  the 
mere  external  api)earance  of  the  body;  that 
he  found  in  deceased's  room  a  bottle  that  had 
contained  25  quarter  grains  of  morphine; 
that  the  vial  was  empty  with  the  exception 
of  1  quarter  grain;  and  that  be  also  found 
a  note  on  the  dresser.  The  doctor's  opinion 
from  what  he  saw,  and  not  from  the  appear- 
ance of  the  deceased,  was  that  his  death 
might  have  been  produced  by  morphine  pol< 
soning.  The  defendant  Introduced  much  evi- 
dence to  the  effect  that  deceased  a  short 
time  before  his  death  contemplated  suicide, 
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directing  a  verdict  for  tbe  defendant  For 
tbe  reason  given  we  do  not  think  the  deci- 
sion has  any  application  to  the  qnestlon.  The 
evidence  In  this  case  v^as  pnrely  circumstan- 
tial. It  consisted  mainly,  as  we  have  seen. 
In  the  fact  that  a  vlsQ  was  foond  with  the 
deceased,  which  had  contained  morphine  suf- 
ficient to  have  caused  his  death,  and  his  pre- 
vious and  repeated  threats  to  end  his  life. 
So  much  stands  uncontradicted.  We  must 
then  assume,  because  of  the  threats  and  the 
taking  of  morphine,  he  committed  suicide  be- 
fore defendant  was  entitled  to  a  direction 
from  the  court  to  the  Jury  to  return  a  verdict 
to  that  effect.  We  must  assume  that  the  de- 
ceased took  the  drug  for  the  purpose  of  end- 
ing his  life,  and  to  reject  every  other  reason- 
able supposition  that  such  was  not  his  pur- 
pose. The  deceased  may  have  taken  tbe 
drug  for  the  purpose  of  throwing  off  the  de- 
pression under  which  he  was  laboring,  and 
took  too  much  by  mistake.  This  Is  not  a 
farfetched  supposition,  for  such  Instances 
are  not  uncommon.  Or  he  may  have  been 
suffering  from  valvular  disease  of  the  heart 
or  angina  pectoris,  as  Dr.  Thompson  stated, 
or  he  may  have  taken  It  for  the  purpose  of' 
Inducing  sleep,  which,  from  tbe  statement 
of  hl«  landlady  that  be  walked  the  floor  for 
hours,  he  was  not  able  to  obtain,  and  took  by 
mistake  an  overquantity.  The  evidence  fur- 
nished by  Dr.  Thompson  tends  to  rebut  tbe 
prima  facie  case  In  behalf  of  defendarit,  im- 
plied by  the  statement  In  plaintiff's  proof  of 
loss  that  tbe  deceased  died  from  tbe  effects 
of  morphine  poisoning.  The  doctor  assumed 
from  what  he  saw  surrounding  the  deceased 
that  he  bad  been  poisoned  by  morphine,  but 
he  also  stated  that,  from  the  appearance  of 
tbe  body  Itself,  one  of  three  things  may  have 
caused  bis  death,  viz.,  apoplexy,  angina  pec- 
toris, and  valvular  disease  of  the  heart,  and 
further  that  there  was  nothing  to  Indicate 
In  the  appearance  of  his  body  that  he  bad 
died  from  morphine  poisoning.  In  view  of 
all  tbe  facts,  the  evidence  being  circumstan- 
tial, there  was  not  such  a  clear  case  of  sui- 
cide made  out  as  would  have  Justified  the 
court  in  granting  defendant's  peremptory  re- 
quest to  return  a  verdict  against  plaintiff. 

The  evidence  greatly  preponderated  in  fav- 
or of  defendant  that  the  deceased  had  for- 
feited bis  membership  by  tbe  Intemperate  use 
of  drugs  and  alcoholic  drinks.  But  as  there 
was  evidence  to  tbe  contrary,  tbe  matter,  so 
far  as  we  are  concerned,  was  solely  one  for 
tbe  Jury. 

Tbe  defendant  assigns  as  error  the  action 
of  the  court  in  rejecting  the  admission  of 
competent  testimony  offered  on  its  part,  and 
the  giving  of  a  certain  instruction  at  the  in- 
stance of  plaintiff.  But  as  the  attention  of 
tbe  trial  court  was  not  called  to  these  mat- 
ters in  defendant's  motion  for  a  new  trial, 
they  cannot  be  considered. 

A.180  objection  is  made  to  certain  unbe- 


coming remarks  of  plaintiff's  cotmsel  In  tbe 
presence  and  hearing  of  the  Jury.  The  words 
used  bad  reference  to  certain  testimony  intro- 
duced on  tbe  trial.  When  dbjection  was 
made  to  tbe  language  of  the  counsel,  tbe 
court  said :  "I  wish  you  gentlemen  bad  mor. 
ed  to  strike  out  that  testimony  when  it  w&s 
offered."  Counsel  for  plalntlflC  then  said: 
"If  there  is  any  question  aboat  that,  I  wU! 
withdraw  everything."  The  court  then 
struck  out  all  the  testimony  upon  w^hlch  the 
remarks  were  based.  Whereupon  plaiutiff! 
counsel  withdrew  what  he  had  said  about  xhe 
matter.  If  there  Is  blame  to  be  attached  to 
any  one.  It  must  rest  with  tbe  defendant's 
counsel  for  failure  to  object  to  the  testunonr 
which  instigated  the  plaintlfTs  counsel  to  use 
the   objectionable   language. 

Finding  no  error  In  the  trial,  tbe  cause  is 
affirmed. 


ABLBS  V.  ACKLBT, 

(Kansas  City  Court  of  Appeals.    Mlsaoari.    Not. 
16,  1908.) 

1.  Apfeax.  and  Ekbob  (8  1194*) — CoKsisrc- 
TioN    OS    DEcision  —  Effect    ih    IiOwei 

COUBT. 

A  former  decision  on  appeal  that  defend- 
ant, by  cross-ezaminlog  plaintiff  aa  to  the  tenu 
of  a  contract  between  heiself  and  her  deceaKd 
husband,  rendered  evidence  thereof  by  plainilf 
admissible  after  a  ruling  that  she  was  incompe- 
tent to  testify  to  the  transaction,  did  not  decide; 
that  plaintiff  was  a  competent  witaeas  as  ta 
such  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  asd 
Error,  Dec.  Dig.  {  1194.*] 

2.  Appeax.  and  Ebbob  (§  1097*) — Coitstbuc- 
TioR  of  Decision— Mattebs  Decided. 

As  a  general  rule,  a  question  arising  on  i 
former  appeal  is  res  judicata  only  when  it  «a> 
fairly  necessary  to  tbe  decision  and  directlj  de- 
cided. 

[EH.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »4358;  Dec  Dig.  {  1097.»] 

3.  WlTNESSEB  (S  144*)— COMPETENCT — SUBVIT- 
INQ  PABTT  to   CONTBACt. 

In  an  action  against  one  claiming  as  ben- 
eficiary under  an  Insurance  policy,  plaintiff  was 
not  competent  to  testify  to  a  contract  with  her 
deceased  husband,  bj^  which  he  agreed  to  trans- 
fer the  policy  to  her  in  consideration  of  the  mar- 
riage, or  as  to  transactions  between  them  pursa- 
ant  to  the  contract  after  the  marriage. 

[Ed.   Note. — For  other  cases,  see  Witnesses. 
Cent.  Dig.  §  639;    Dee.  Dig.  i  144.*] 

4.  INBUBANOK  (S  784*)  —  Mutual  Benefti 
Coup ANiES  —  Char GK  or  BENEFiciAaus— 
Mode. 

The  adoption,  by  the  charter  of  a  mutul 
benefit  society,  of  a  particular  method  of  rhno- 
ging  beneficiaries,  excludes  all  other  methods; 
but  the  society  may  waive  compliance  with  its 
strict  rules  and  validate  attempts  to  change  ben- 
eficiaries which  would  otherwise  be  ineffectual, 
in  which  case  a  sabstantial  compliance  U  saS- 
dent. 

[Bid.   Note. — For  other  cases,  see  Insnimoce, 
Cent.  Dig.  8§  1951,  1954;    Dec.  Dig.  {  784.»1 

5.  INSUBANCE  (i  784*)— Mutual  Benefti  So- 
cieties— Change  of  Beneficiabies — Mode. 

The  by-laws  of  a  mutual  benefit  associaiira 
provided  that  no  change  of  beneficiariea  ahootd 
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beneficiary  "shall  be  effective"  until  the  old 
certificate  shall  have  been  surrendered  to 
the  head  clerk  of  the  local  camp  and  new 
certiflcate  Issued,  until  which  time  the  old 
certliOcate  shall  remain  In  force.  The  finding 
and  Judgment  of  the  court  were  for  the  de- 
fendant, from  which  plaintiff  appealed. 

We  think  It  should  be  conceded  that  there 
was  puffident  evidence  to  show  that  plain- 
tiff was  to  have  the  benefit  of  the  insurance 
as  a  consideration  for  hec  marriage  to  Abies, 
and  that  on  her  part  she  would  make  pay- 
ment  of  all  dues  and  other  charges  to  keep 
the  benefit  certificate  In  force,  and  that  she 
performed  her  part  of  the  contract,  but  that 
Abies  failed  and  neglected  to  have  her  name 
substituted  in  a  new  certiflcate  as  the  bene- 
ficiary. It  has  been  held  that  a  member  of  a 
benevolent  association  has  the  power  to  desig- 
nate his  beneficiary  by  will,  in  the  absence 
of  any  formalities  for  a  change  of  beneficiary. 
Masonic  Ben.  Ass'n  t.  Bunch,  109  Mo.  560,  19 
S.  yf.  26.  The  defendant  draws  the  inference 
from  the  language  of  the  opinion  that,  when 
such  formalities  are  required  by  the  laws  of 
the  aaeociatlon,  a  change  of  beneficiary  could 
not  be  made  by  will,  but  the  change  must  be 
made  in  the  form  prescribed,  and  it  is  held 
that:  "The  adoption  of  a  particular  method 
of  changing  a  benefit  certificate  under  the 
powers  and  within  the  limits  of  the  charter 
of  a  benevolent  benefit  society  is  the  exclusion 
of  all  other  methods."  Ck>leman  t.  Knights  of 
Honor,  18  Mo.  App.  190.  And  so  it  is  held  in 
Head  y.  Council  of  Catholic  Knights,  64  Mo. 
App.  212,  and  Grand  Lodge  v.  Ross,  89  Mo. 
App.  621.  While  such  is  the  general  rule,  it  Is 
held  that  there  are  exceptions.  For  Instance, 
anterior  to  the  death  of  a  member,  the  so- 
ciety, for  whose  benefit  only  the  rules  govern- 
Ing  changes  of  beneficiaries  are  made,  may 
waive  compliance  with  such  rules  on  the  part 
of  its  members,  and  thus  validate  attempts 
to  change  beneficiaries  which  would  be  Inef- 
fectual under  the  strict  rules  of  the  society. 
St  Louis  Police  Relief  Ass'n  v.  Strode,  103 
Mo.  App.  694,  77  S.  W.  1091.  In  a  recent 
decision  of  the  Supreme  Court,  which  was 
certified  to  that  court  by  the  St  Louis  Court 
of  Appeals,  the  opinion  of  the  Court  of  Ap- 
peals was  sustained,  wherein  It  Is  held  that 
where  an  association's  rules  and  regulations 
provide  a  specific  method  for  changing  bene- 
ficiaries, "they  must  be  substantially  com- 
plied with" ;  but  "strict  compliance  with  reg- 
ulations for  a  change  of  beneficiaries,  intend- 
ed solely  to  protect  the  association,  may  be 
waived  by  it  when  a  beneficiary  has  no  vested 
right  In  the  certificate."  Grand  Lodge  A.  O. 
U.  W.  V.  McFadden,  111  S.  W.  1172.  In  Hall 
V.  Allen,  75  Miss.  175,  22  South.  4,  6S  Am. 
St.  Rep.  601,  it  is  held  that  a  payment  into 
court  of  the  Indemnity  fund  by  the  society 
was  a  waiver  by  the  order,  so  far  as  its 
rights  were  concerned,  of  conformity  of  the 
change  In  the  benefit  certificate,  and  It  is 


80  held  In  Manning  v.  O.  of  D.  W.,  86  Ky.  136, 
5  S.  W.  385,  9  Am.  St  Rep.  270.  In  Fnoe  t. 
Dietrich  (Tex.  Civ.  App.)  101  8.  W.  291,  It  Is 
held  that  a  strict  compliance  with  the  rules 
of  the  order  Is  not  necessary  to  validate  « 
change  of  beneficiaries.  In  that  Instance  a 
change  was  made,  but  not  In  the  exact  mode 
prescribed;  the  court  holding  that  "tbe  in- 
strument was.  In  effect,  as  against  tbe  o'.d 
beneficiary,  a  substitution  of  a  new  bene- 
ficiary; the  provision  for  a  particular  man- 
ner of  evidencing  any  change  In  beneficiary 
being  for  the  benefit  of  the  company,  whidt 
alone  could  claim  It"  It  becomes  ns  to  fol- 
low the  rule  as  announced  in  Grand  Lodge 
A.  O.  U.  W.  V.  McFadden,  supra,  as  tbe  latest 
expression  of  the  Supreme  Court,  which.  In 
effect  requires  that  for  a  change  of  bene- 
ficiaries the  rules  of  the  order  most  be  sub- 
stantially complied  with.  Tested  by  this 
rule,  it  cannot  be  said  that  Abies,  In  deliver- 
ing the  certificate  to  plaintiff  and  afterwards 
going  to  the  clerk  of  the  order  and  askin; 
that  plaintiff  be  substituted  as  the  beneficiary 
without  surrendering  the  certificate.  In  any 
sense  complied  with  the  regulations  of  the 
society.  We  can  conceive  of  no  mode  for  a 
change  of  beneficiary  that  would  be  effectual 
other  than  by  some  act  at  least  in  compliance 
with  the  rules  of  the  order. 

Tbe  plaintiff  relies  greatly  upon  tbe  case 
as  made  out  that  by  the  terms  of  tbe  mar- 
riage contract  with  which  she  has  fully 
complied,  she  was  to  be  the  benefldary  and 
to  pay  the  dues  and  keep  the  certiflcate  In 
force.  Ordinarily,  under  such  a  state  of 
facts,  equity  would  be  on  her  side  and  af- 
ford her  redress,  but  it  must  be  remembered 
that  beneficiary  certificates  are  not  properties 
In  the  usual  sense  of  the  term.  It  Is  conceded 
on  all  sides  that  beneficiaries  have  no  vested 
interest  in  such  certificates  until  the  death 
of  the  member,  and,  further,  that  tbe  mem- 
bers themselves  have  no  property  rights  what- 
ever in  the  Indemnity,  but  only  the  naked 
power  to  designate  the  beneficiary.  Bacon, 
Benefit  Societies  and  Insurance,  voL  1,  p.  526b 
{  237. 

The  cause  Is  affirmed.    All  concur. 


ENGELMAN  v.  METROPOLITAN   ST.   »T. 
CO. 

(Kansas  City  Court  of  Appeals.     Missouri.    Not. 
16,  1908.) 

1.  Strict  Raxlsoads  (§  98*)— Opkbatioh— Is- 
JUBT  to  Pkbbon  on  Tsack— Meouoescx— 
Doty  to  Look  fob  Cab. 

While  a  traveler  on  a  street  car  tnck  i* 
not  a  trespasser,  he  must  exercise  care  commen- 
surate with  the  danger  of  his  position,  and  it 
by  looking,  he  conld  see  tbe  approach  of  a  car, 
and  he  fails  to  look,  and  is  straek,  his  negli- 
gence precludes  recovery. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §g'204-208;   Dec.  Dig.  i  9S.*} 
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Helms  Electric  Park;  and  that  the  car  was 
going  at  the  rate  of  from  10  to  12  miles  an 
hour.  Plaintiff's  evidence  tends  farther  to 
show:  That  Montgall  avenue  was  the  prin- 
cipal throughfare  for  people  engaged  In  mark- 
et gardening  In  going  to  and  returning  from 
market ;  that  the  street  was  unpaved  and  In 
a  bad  condition  for  travel,  and  in  conse- 
quence thereof  there  was  much  travel  along 
on  defendant's  track,  which  was  In  better 
condition;  that  this  condition  liad  existed 
for  a  long  time  prior  to  plaintiff's  injuiy; 
that  defendant's  agents  knew  that  persons 
were  liable  to  be  on  the  track  and  in  danger 
of  being  struck:  and  that  the  place  where 
the  injury  occurred  was  in  a  block  thickly 
populated.  A  witness  stated  that  the  night 
was  very  dark,  that  it  was  snowing,  raining 
and  sleeting  very  fast,  and  that:  "It  was  an 
awful  bad  night  You  could  hardly  stay  out 
in  It"  The  cause  was  submitted  to  a  Jury 
on  the  theory  that  U  the  defendant  was  neg- 
ligent in  failing  to  give  proper  warning  to 
persons  of  the  approach  of  its  car,  or  in  the 
speed  with  which  It  was  operated,  the  de- 
fendant was  liable,  unless  the  Jury  should 
find  that  plaintiff  was  herself  guilty  of  con- 
tributory negligence.  The  finding  and  Judg- 
ment were  for  plaintiff,  and  defendant  ap- 
pealed. 

At  the  close  of  plaintiff's  evidence  and  at 
the  close  of  all  the  evidence,  the  defendant 
asked  the  court  to  instruct  in  its  favor,  which 
the  court  refused.  In  McGanley  v.  St.  Louis 
Transit  Co.,  179  Mo,  583.  79  S.  W.  461,  it  is 
held  that  a  motorman  "is  not  required  to 
sound  a  gong  as  a  warning  to  a  wagon  on  the 
track  which  the  operators  do  not  see,  in  the 
suburbs  of  a  city  where  there  are  no  street 
crossings."  It  does  not  appear  that  there 
were  any  unusual  conditions  existing  in  that 
case,  such  as  the  habitual  use  of  the  defend- 
ant's tracks  by  the  public  on  account  of  the 
bad  condition  of  the  street,  and  that  the 
wagon  was  struck  in  a  thickly  settled  part  of 
the  city  where  there  were  street  crossings, 
or  that  the  car  was  operated  at  a  dangerous 
rate  of  speed  under  the  circumstances.  It 
is  conceded  law  that  a  traveler  is  not  a  tres- 
pasrer  while  on  a  street  car  track,  but  that 
he  must  exercise  care  commensurate  with 
the  danger  of  his  position,  or  he  will  be 
chargeable  with  contributory  negligence.  If 
he  can  by  looking  see  the  approach  of  a  car, 
and  falls  to  look,  and  Is  struck,  be  is  not 
entitled  to  recover  for  any  Injury  he  may  sus- 
tain thereby.  McGauley  v.  Transit  Co.,  su- 
pra ;  Buren  v.  St.  Louis  Transit  Co.,  104  Mo. 
App.,  loc.  clt  231,  78  S.  W.  680. 

According  to  all  the  evidence,  the  motor- 
man  could  not  have  seen  plaintiff's  wagon  on 
the  track  a  greater  distance  than  25  feet, 
and  it  is  also  equally  apparent,  if  plaintiff 
had  been  looking  at  the  time  for  an  approach- 
ing car,  she  could  have  seen  it  a  greater  dis- 
tance on  account  of  the  headlight ;  but  It  is 
evident  that  she  could  not  have  seen  it  for 


so  great  a  distance  as  It  might  lutve  beat  aeet 
on  an  ordinarily  dark  night  by  reason  of  the 
storm  of  rain  and  snow  prevailing  at  tbe 
time.  It  was,  In  our  opinion,  a  qaestlon  for 
the  Jury  to  say,  considering  the  oondltloiB 
and  the  rate  of  speed  at  which  tbe  car  was 
going,  whether  plaintiff  exercised  that  dit- 
giee  of  care  required  of  her  in  looking  for 
its  approach,  and  what  was  a  dangerous 
rate  of  speed  also  depends  upon  tbe  drcna- 
stances.  Storage  &  Moving  Co.  ▼.  Iransic 
Co.,  120  Mo.  App.  410,  97  S.  W.  181.  Tbe  de- 
fendant's operators  having  knowledge  of  tbe 
condition  of  the  street  and  that  people  trav^- 
ed  on  its  track,  and  lunowing  that  a  person 
could  not  be  seen  on  the  track  in  time,  owing 
to  the  rate  of  speed  In  which  the  car  was 
going,  to  prevent  striking  Iiim,  we  tbiak 
tended  to  show  negligence.  There  is  no  ao- 
thorlty  that  we  have  seen  tliat  holds  it  is 
not  the  duty  of  the  motorman,  under  certain 
conditions,  to  sound  bis  gong  to  warn  pet- 
sons  that  may  be  on  the  company's  tracks. 
It  is  a  well-known  fact  that  sometimes  is 
cities,  even  during  daylight  the  fog  Is  so 
intense  that  the  headlights  of  a  car  can  be 
seen  but  a  short  distance  away,  and  that 
warning  signals  of  danger  are  constantly  gir- 
en  in  order  to  prevent  injury  to  persons  who 
may  be  on  the  streets.  The  condition  of  rain 
and  snow  sometimes  produce  a  similar  re- 
sult In  such  cases  it  becomes  the  duty  of 
every  one  on  a  public  thoroughfare  not  only 
to  look  out  for  his  own  safety,  but  to  proceed, 
not  in  tbe  usual  manner,  but  in  a  cautions 
.manner,  to  insure  tbe  safety  of  others.  What 
would  be  care  on  one  occasion  might  be  tbe 
grossest  negligence  on  another,  when  the  con- 
ditions were  materially  different  Higgins  v. 
St  L.  Surburban  By.  Co.,  197  Mo.  300.  95  S. 
W.  863. 

The  objection  to  plalntifTd  instmction  num- 
bered 1  is  that  It  does  not  apply  to  the  al- 
legation of  tbe  petition,  as  the  Jaiy  was  told 
that  a  failure  upon  the  part  of  defendant's 
agents  and  servants  to  use  ordinary  sIlIII  and 
caution  in  running  and  operating  said  car. 
"either  in  the  matter  of  giving  persons  that 
might  be  on  the  track  proper  wamiiig  of  tbe 
approach  of  such  car,  or  in  the  matter  of  the 
speed  at  which  the  car  was  operated  at  tbe 
time,"  would  entitle  plaintiff  to  recover,  un- 
less she  was  guilty  of  contributory  negli- 
gence. It  is  true  the  petition  charges  that  de- 
fendant's agents  saw,  or  by  the  exercise  of 
reasonable  care  and  caution  co>::d  or  might 
have  seen,  that  plaintiff  was  on  defendant'^ 
track,  in  time  by  the  use  of  the  appliances 
at  hand  to  have  averted  her  injury,  but  that 
they  were  negligent  in  failing  to  use  ordinal? 
care  in  maintaining  a  proper  lookout  for  peo- 
ple, teams  etc.,  on  the  track,  and  negligently 
failed  to  ring  tbe  bell  or  sound  the  gong.  It 
seems  to  us  that  the  Instruction  is  predicat- 
ed on  that  part  of  the  allegations  of  the  peti- 
tion that  defendant's  agents  failed  to  use 
care  in  two  respects:  First  a  failure  to  ex- 


Plaintiff,  knowing  that  defendant  did  not  keep 
cars  of  this  class  at  Exeter,  and  would  have 
to  send  the  car  he  needed  from  a  divlBlon 
point,  appeared  at  the  station  at  Exeter  on 
June  6,  1904,  at  about  7  o'clock  In  the  morn- 
ing, and  requested  the  agent  to  order  the  car. 
On  direct  examination,  be  testified  that  the 
agent  accepted  the  order  and  told  him  the 
car  would  be  down  on  a  local  freight  train 
due  to  arrive  that  morning  from  Monett,  a 
division  station  19  miles  distant  The  car  did 
not  come  on  that  train,  nor  until  the  day  fol- 
lowing. In  the  meantime  plaintiff  brought 
the  berries  to  the  station  and  placed  them 
on  the  shipping  platform,  where  they  remain- 
ed for  more  than  21  hours.  When  finally 
loaded  in  the  car,  they  were  so  badly  damag- 
ed that  they  sold  in  Omaha  for  barely 
enough  to  pay  freight  charges.  Plaintiff's 
statement  on  direct  examination  of  the  con- 
versation he  had  with  the  agent  when  he 
gave  the  order  was  so  vague  and  unsatis- 
factory that  on  cross-examination  the  court 
took  him  in  hand  and  elicited  the  follow- 
ing testimony:  "The  Court:  •  •  •  Now, 
without  any  further  questions,  I  will  give  you 
a  chance  once  more  to  state  Just  what  was 
said  by  you  to  the  agent  there  that  morning, 
and  Just  what  he  said  to  you,  without  any  in- 
terruption, giving  the  conversation  as  near 
as  you  remember  It  A.  I  stated  what  I 
thought  it  was.  I  asked  him  to  order  a  car 
that  morning,  and  be  said  he  would,  and  it 
would  probably  be  down  on  the  local.  Wheth- 
er he  said  probably,  or  would  be  down,  I  don't 
Just  know.  It  had  been  coming  down  each 
morning  on  the  local,  and  I  took  It  for  grant- 
ed. The  Court:  What  did  you  say?  A.  I 
said:  'Mr.  Bash,  I  want  a  car  this  morning.' 
Counsel  for  Defendant:  And  he  said,  'AH 
right  I  will  order  if  did  he?  A.  I  suppose 
that  is  about  what  he  said.  He  might  have 
said  it  a  little  rougher,  but  he  gave  me  to 
understand  he  would  order  it  The  Court: 
Tell  what  he  said.  If  he  swore  about  It  tell 
what  he  said.  A.  If  be  didn't  swear  about  It 
it  was  an  accident  He  always  did  before. 
I  can't  remember  whether  he  swore  about  It 
on  this  occasion  or  not.  Anyway,  he  gave  me 
to  understand,  as  usual,  the  car  would  be 
down."  The  agent  Introduced  as  a  witness 
by  defendant  denied  he  promised  that  the  car 
would  arrive  by  any  particular  train,  and 
stated  he  told  plaintiff  that  he  would  trans- 
mit the  order  to  his  superior  at  once,  and 
that  the  car  would  probably  come  In,  not  on 
the  local  freight  train,  but  on  a  later  train 
due  to  reach  Exeter  at  about  7  o'clock  that 
evening.  The  agent  and  plaintiff  both  ex- 
pected the  car  would  be  sent  from  Monett 
but  it  turned  out  that  the  company  could  not 
furnish  It  from  that  point  and  sent  it  from 
another  division  station.    Other  facts  appear 


It  Is  elemental  that  to  constitute  a  bhi^ 
ing  contract  there  must  be  a  meeting  of  tin 
minds  of  the  parties.  Th^  must  assent  to 
the  same  thing  In  the  same  senseL  "Anr 
words  manifesting  an  aggregatio  mentiiim 
are  sufiScient  to  constitute  a  contract  but 
the  mutual  consent — the  aggregatio  mentimD 
— cannot  be  attained  without  the  assent  of 
both  parties."  Egger  v.  Nesbitt  122  Mo.  eST. 
27  S.  W.  885.  43  Am.  St  Bep.  696.  PlalntlfTs 
own  statement  of  the  contract  shows  veir 
clearly  there  was  no  consent  of  defendant's 
agent  to  bind  It  to  send  the  car  by  a  particu- 
lar train  at  a  particular  time.  The  a^at 
did  agree  to  order  the  car  at  once,  and  pe^ 
formed  that  agreement  He  did  say,  "It 
would  probably  be  down  on  the  local";  bm 
this  cannot  be  interpreted  otherwise  than 
as  an  expression  of  opinion,  and  was  not  a 
promise  that  the  car  would  arrive  on  that 
train.  Plaintiff  does  not  know  whether  tlie 
agent  said  "probably,"  or  that  the  car  **woold 
l>e  down."  If  he  does  not  know  this,  bov 
could  the  Jury  say  that  the  agent  made  u 
unconditional  promise?  Plaintiff  understood 
that  "the  car  would  be  down  as  nsnal."  So 
did  the  agent  for  that  matter  ;  but  It  Is  a 
long  cry  between  the  entertaioment  c^  tha 
mutual  belief  and  the  existence  of  an  nncon- 
dltlonal  promise  that  the  car  would  arrive 
by  a  particular  train.  The  harden  was  on 
plaintiff  to  prove  that  such  promise  was 
made  and  broken  to  his  detriment  and  thla 
he  has  failed  to  do. 

The  case  is  analogous  in  essential  features 
to  that  we  considered  in  Gann  v.  Railway. 
65  Mo.  App.  670,  and  we  refer  to  the  opinion 
In  that  case  for  a  ftirther  elucidation  of  the 
views  herein  expressed. 

The  Judgment  is  reversed.    All  concur. 


CROSSAN  V.  PENNSYLVANIA  FIRE 

INS.  CO. 
(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  16,  1908.) 

1.  Insurance  (8  500*)— Valuatiow  Statctb— 
Construction. 

Rev.  St  1899,  g  7979  (Ann.  St  1906.  p. 
3794),  providing  that  no  insurer  shall  accept  a 
risk  on  any  property  at  a  ratio  greater  tlian 
three-fourths  of  the  value  of  the  property  insur- 
ed, and  when  taken,  its  value  shall  not  be  ques- 
tioned in  any  proceedings,  is  a  direction  not  to 
insure  for  more  than  three-fourths  value,  and 
that,  when  a  value  is  fixed,  it  cannot  l>e  denied 
that  the  sum  fixed  is  three-fourths  of  the  value 
of  the  property. 

[Ed.   Note.— For  other  cases,  see   Insorance, 
Cent  Dig.  II  1275,  1276;  Dec  Dig.  f  5O0.»J 

2.  Insubance  (J  179*)  —  Statutobt   Valua- 
tion—Policy— Constbuction. 

Under  Rev.  St  1899,  g  7979  (Ann.  St  1906. 
p.  3794),  prohibiting  insurance  for  mor*  than 
three-fourths  value,  where  a  policy  insnritg  per- 
sonal property  for  a  gross  premium  in  tf  gion 
sum  of  .flSOO  divided  such  amount  into    " 


•For  other  coaea  see  lam*  topic  and  aecUon  NUMBER  In  Dec.  &  Am.  Digs,  liK>7  to  date,  *  Reporter 
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ite  classeB,  representing  different  kinds  of 
>perty,  the  contract  was  severable  as  to  each 
ss,  and  should  be  construed  as  though  the 
lount  of  insurance  assigned  to  each  class  was 
ree-foarths  of  the  value  of  the  property  in- 
ided  in  the  particular  class. 
Kd.  Note. — For  other  cases,  see  Insurance, 
nt.  tMg.  H  884-390;  Dec.  Dig.  |  179.*] 

Appeal  from  Circuit  Court,  Nodaway  Coun- 
;  Wm.  C.  Ellison,  Judge. 
Action  by  George  W.  Crossan  against  the 
^nnsylvania  Fire  Insurance  Company.  Judg- 
ent  for  plaintiff,  and  defendant  appeals, 
sversed  and  remanded. 

Fyke  &  Snider  and  B.  R.  Martin,  for  ap- 
illant.    J.  0.  Growney,  for  respondent. 

ELLISON,  J.  This  Is  an  action  on  a  Are 
isurance  policy,  in  which  plaintiff  lecover- 
1  Judgment  in  the  trial  court  for  $600,  tlie 
111  amount  of  the  policy.  The  policy  In- 
ared  the  plaintiff  against  loss  on  personal 
roperty,  for  a  gross  premium.  In  the  gross 
am  of  $500.  That  sum  was  the  total  made 
p  by  the  separate  Insurance  of  three  classes 
(  property  In  the  same  building,  with  the 
mount  of  insurance  stated  on  each  class. 
IVo  hundred  dollars  was  on  stock  of  gener- 
il  merchandise,  $225  was  on  furniture  and 
Iztures  in  the  store,  and  $75  was  on  house- 
lold  and  kitchen  furniture.  The  insurance 
ras  taken  on  the  3d  day  of  July,  1907,  and  the 
9re  occurred  three  days  thereafter.  The  loss 
iras  not  total  on  either  of  the  three  classes 
i>f  property.  Plaintiff  placed  the  aggregate 
ralue  of  the  property  saved  at  $100. 

An  instruction  for  plaintiff  put  the  case 
to  the  Jury  as  an  insurance  in  solido  for  the 
gross  sum  of  $500,  and,  though  there  was 
a  saving  from  the  fire  of  $100  in  value,  yet 
the  theory  of  the  instruction  was  that  the 
provision  of  section  7979,  Rev.  St  1899  (Ann. 
St  1906,  p.  3794),  In  the  following  words: 
"No  company  shall  take  a  risk  on  any  prop- 
erty In  this  state  at  a  ratio  greater  than 
three-fourths  of  the  value  of  the  property  in- 
aured,  and  when  taken.  Its  value  shall  not  be 
qaestloned  in  any  proceeding" — bad  the  ef- 
fect, so  far  as  defendant  was  concerned  in 
this  action,  of  fixing  the  value  of  the  prop- 
erty at  a  sum  of  which  $500  was  three- 
fourths;   that  Is  to  say,  $666%.    Therefore, 
when  he  saved  $100  In  value  from  the  fire, 
be  yet  lost  more  than  $500,  and  consequent- 
ly was  entitled  to  recover  the  full  sum  of 
the  Insurance.    We  have  heretofore  construed 
the  foregoing  statute  as  being  a  direction  to 
insurance  comi>anle8  not  to  Insure  for  more 
than  three-fourths  of  the  value  of  property, 
and  that  when  they  did  fix  a  value  and  Is- 
sue Insurance  for  the  sum  fixed  upon,  they 
thould  not  be  allowed  to  dispute  that  such 
■am  was  three-fourths  of  the  value.     Gib- 
ton  V.  Insurance  Co.,  82  Mo.  App.  515.    In 
I  nipport  of  that  case  are  the  following  cases : 
Slegle  V.  Insurance  Co.,  107  Mo.  App.  456, 
1  81  S.  W.  687 ;   Hanna  v.  Insurance  Co.,  109 


Mo.  App.  152,  82  S.  W.  1115;  Stevens  v. 
Insurance  Co.,  120  Mo.  App.  88,  96  S.  W.  684. 
See,  also,  on  the  general  subject  Daggs  v. 
Insurance  Co.,  136  Mo.  382,  394,  38  S.  W.  85, 
35  L.  R.  A.  227,  58  Am.  St  Rep.  638.  The 
instruction  in  question  embodied  this  view 
of  the  statute ;  but,  when  it  is  applied  to  the 
eipeclal  provisions  of  the  policy  In  suU,  it 
cannot  be  approved. 

As  already  stated,  the  policy,  though  in- 
suring the  plaintiff,  for  a  gross  premium,  in 
the  aggregate  sum  of  $500,  this  amount  was 
divided  Into  separate  sums  as  Insurance  on 
the  separate  classes  of  property,  and  should 
be  considered,  in  ascertaining  the  rights  of 
the  parties,  as  though  each  class  of  proper- 
ty was  valued  at  such  sum  and  insured  In 
separate  policies,  and  the  recovery  should 
be  allowed  on  each  class  according  to  its 
separate  valuation  and  loss,  as  though  there 
was  but  one  class  and  one  valuation.  In 
short  the  contract  is  severable  into  as  many 
contracts  as  there  are  separate  classes  of 
property  insured  on  separate  valuations. 
The  reasons  for  so  regarding  such  policies 
are  so  well  and  so  fully  stated  by  the  Su- 
preme Court,  after  a  thorough  examination, 
in  Trabue  v.  Insurance  Co.,  121  Mo.  75,  25 
S.  W.  848,  23  L.  R.  A.  719,  42  Am.  St  Rep. 
523,  that  we  need  only  refer  to  that  case.  It 
Is  trtae  that  'that  case,  and  many  of  the  cases 
therein  discussed,  were  where  the  contract 
was  severable  Into  complete  and  distinct  parts, 
so  as  to  prevent  the  fraud  or  untrue  repre- 
sentation as  to  one  part  from  affecting  other 
parts  not  so  contaminated  or  affected;  but 
we  see  no  reason  why  the  principle  should 
not  apply  where  fraud  or  misrepresentation 
is  not  Involved.  It  Is  sustained  by  the  best 
reason,  as  -  is,  we  think,  evidenced  by  the 
following  extract  from  a  leading  case  In 
New  Xork  (Merrill  v.  Insurance  Co.,  73  N. 
Y.  452,  29  Am.  Rep.  184),  cited  in  the  Trabue 
Case:  "It  is  plain,  from  the  fact  of  a  sep- 
arate valuation  having  been  put  by  the 
parties  upon  the  different  subjects  of  the 
Insurance,  that  they  looked  upon  then)  as 
distinct  matters  of  contract  The  effect  of 
the  separate  valuation  was  to  make  them 
so.  No  matter  how  much  value  there  might 
have  been  In  any  one  of  those  subjects,  even 
to  the  whole  amount  of  the  policy,  had  It 
been  totally  destroyed,  the  defendants  could 
not  have  been  made  liable  to  an  amount 
greater  than  that  named  In  the  policy  as  the 
valuation  of  it  Thus  It  was,  at  the  Incep- 
tion of  the  contract  distinguished  from  the 
other  subjects  of  insurance,  and  the  con- 
tract so  made  as  to  be  capable  of  applica- 
tion to  It  alone.  So,  too,  If  but  one  of  the 
subjects  of  insurance  had  been  burned,  the 
defendants  (certeris  paribus)  could  not  have 
avoided  liability  to  pay  for  that,  up  to  the 
value  put  upon  it,  and  if  not  wholly  destroy- 
ed, but  so  far  damaged  as  to  reach  In  dete- 
rioration the  value  put  upon  It  in  the  policy. 


tw  other  eiaei  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  UOT  to  data,  A  Reporter  ludazei 
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and  nence  not  a  part  of  tae  contmnlng  con- 
tract Thus  there  would  of  necessity  be  a 
severance  of  the  contract,  worked  out  l^ 
the  operation  of  Its  own  terms." 

The  result  Is  that  the  judgment  should  be 
reversed,  and  the  cause  remanded.  All  con- 
cur. 


PETERS  ▼.  GIIiM)  et  al. 

(Kansas  City  Court  of  Appeals.    Missouri. 

Oct.  5,  1908.     Rehearing  Denied 

Nov.  16,  1908.) 

1.  Master  and  Servant  (S  95*)— In-tubies  to 
Servant— Care  as  to  Minors. 

Rev.  St.  1899,  {  6434  (Ann.  St  1906,  p. 
3217),  fori)iddlng  the  employment  of  minors  in 
cleamng  or  working  between  machines  while  in 
motion,  does  not  make  it  unlawful  to  employ 
such  Tptraona  in  manufacturing  establishment 
if  the  work  is  wholly  disconnected  with  the  ma- 
diinery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  95.*] 

2.  Mastkb  and  Servant  (S  95*)— Injubies 
TO  Servant— Care  as  to  Minobs. 

A  master  is  liable  for  an  injury  to  a  minor 
servant  required  to  oiierate  a  machme  contrary 
to  Rev.  St.  1899,  g  6434  (Ann.  St  1906,  p.  3217), 
though  it  had  ceased  its  motion  for  a  short 
time  before  the  injury,  and  the  motion  causing 
the  injury  was  erratic. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  95.*] 

3.  Pleading  (S  433*)  —  Defects  and  Objbo- 

TIONS- AlDBB    BY    JUDOMENT. 

A  petition  -not  objected  to  before  trial, 
which  states  that  plaintiff  was  a  minor  in  de- 
fendant's employ,  describes  the  machine  operat- 
ed by  him,  the  manner  in  which  he  "was  injured, 
and  that  the  Injury  was  the  result  of  his  employ- 
ment to  operate  the  machine  in  violation  of  Rev. 
St.  1899,  S  &i34  (Ann.  St.  1906,  p.  3217),  and 
states  facts  from  which  it  can  be  inferred  that 
defendant  operated  a  manufacturing  establish- 
ment contaming  machinery  operated  by  me- 
chanical means,  is  sufficient  to  support  the  judg- 
ment, though  there  is  no  express  allegation  as 
to  the  kind  of  establishment  operated  or  as  to 
the  kind  of  motive  power  for  the  machinery. 

fBd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  1451 ;  Dec.  Dig.  »  483.*] 

4.  AprEAi,  AND  Erbob  (J  882*)  —  Review — 
Parties  Entitled  to  Allege  Error— Es- 
toppel. 

A  party  cannot  complain  of  an  instruction 
assuming  a  fact,  where  a  similar  instruction 
was  given  at  his  own  request. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  3602 ;   Dec.  Dig.  t  i!82.*] 

Appeal  from  Circuit  Coart,  Jackson  Coun- 
ty ;  Jno.  G.  Park,  Judge. 

Action  by  Leo  P.  Peters  against  H.  S.  Gllle 
and  another.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

Warner,  Dean,  McLeod  &  Timmonds  and 
O.  O.  Mossman,  for  appellants.  R.  J.  Holm- 
den  and  D.  C  Flnley,  for  respondent 


evldenoe  on  the  first  and  second  counts,  anc 
the  cause  was  tried  on  the  third  connt  m 
which  plaintiff  recovered  Judgment,  and  the 
defendants  appealed. 

The  plaintiff  was  a  minor  17  years  of  aee. 
The  defendants  were  engaged  as  a  manufac- 
turing company  in  the  sheet-metal  and  tin- 
ware business  In  Kansas  City.  The  plaintiff 
while  engaged  In  working  about  a  certain 
machine  in  February,  1907,  was  Injured  In 
his  hand.  A  description  of  the  machine  giv- 
en by  the  defendants  is  admitted  to  be  cor- 
rect, which  is  as  follows: 

"The  machine  In  question  was  known  as  a 
stamp-press  machine.  It  consisted  of  a  heavr 
framework  of  iron.  The  upper  part  of  thf 
machine  could  be  moved  on  supports  which 
rested  on  the  floor,  and  thus  the  macbbie 
could  be  used  either  In  upright  position  or  in 
an  Inclined  position.  •  •  •  There  was » 
fly  wheel  at  one  side  of  the  machine  which 
when  connected  with  a  belt  and  thrown  lo 
gear,  caused  it  to  operate.  There  was  a  face 
plate  or  bed  about  2%  feet  from  the  flnor. 
on  which  the  counterpart  of  the  die  was  fas- 
tened. The  die  was  fastened  to  a  plunger, 
which  operated  by  a  connection  on  the  shaft 
to  which  the  fly  wheel  was  attached.  Nejr 
the  floor  between  the  legs  or  supports  of  tb« 
machine  was  a  pedal,  and  attached  to  tbr 
end  of  the  pedal  was  a  rod  which  connected 
with  a  clutch  In  the  Inside  bub  of  the  fi; 
wheel.  By  pressing  the  pedal,  the  clutch  was 
released  and  the  machine  thrown  In  action, 
the  plunger  and  the  die  descending  upon  tbe 
counter  die  regularly  with  every  revolutiot 
of  the  fly  wheel.  This  operation  continued 
as  long  as  the  pedal  was  held  down.  Wba 
It  was  released,  the  plunger  ceased  to  act 
and,  if  the  pedal  was  pressed  down  and  im- 
mediately released,  the  die  descended  hut 
once.  There  were  dies  of  varions  shapes  and 
sizes  that  could  be  used  on  the  machine." 

The  following  statement  made  by  tbe  de- 
fendants, Is  also  admitted  to  be  practicallr 
correct:  "For  10  days,  the  plaintiff  had  been 
cutting  small  roofing  caps  out  of  pieces  '">'. 
scrap  tin.  He  was  perfectly  familiar  wltb 
the  work  of  operating  the  machine,  and  con- 
sidered himself  to  be  an  expert  operator.  At 
the  time  of  the  accident  he  had  cat  all  the 
caps  possible  out  of  the  piece  of  tin,  and  the 
remaining  tin  which  he  held  In  his  hand,  and 
which  he  Intended  to  cast  aside,  had  become 
entangled  In  the  gauge  attached  near  thf 
lower  or  counter  part  of  the  die.  He  at- 
tempted to  remove  this,  but  being  unsn^ 
cessful,  left  his  position  In  front  of  the  ma- 
chine and  went  to  one  side.  The  machine 
was  at  rest  In  trying  to  remove  the  tin  be 
placed  his  hands  directly  under  the  upper 
die,  and  for  some  unexplained  reason,  tbe 
upper  die  descended  and  cut  off  one  of  bis  fla- 
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be  operated  by  hand,  and  tbat  It  nnut  bare 
been  operated  bj  some  mechanical  meena 
We  believe  the  petition  Is  Bufflclent  to  sup- 
port the  judgment  Such  objections  as  are 
here  urged  should  bave  been  made  before 
trial. 

Instruction  1,  given  for  plaintiff,  Is  criti- 
cised by  defendants  for  several  reasons, 
among  which  Is  that  it  assumes  that  the  ma- 
chine was  In  motion  by  the  action  of  steam, 
water,  or  other  mechanical  power.  The  ob- 
jection Is  well  founded.  But  It  seems  that 
the  defendants  fell  Into  the  same  error  when 
they  got  an  instruction  in  the  following  lan- 
guage: "The  court  Instructs  the  Jury  that, 
if  you  believe  from  the  evidence  that  plain- 
tiff was  not  required  to  work  betwe^i  the  fix- 
ed or  traversing  parts  of  the  machine  in 
question  while  the  same  was  In  motion  by  the 
action  of  steam,  water,  or  other  mechanical 
power,  then  plaintiff  was  not  entitled  to  re- 
cover, and  your  verdict  will  be  for  defend- 
ants." There  was  in  fact  no  room  for  dis- 
pute that  the  machine  was  of  the  kind  and 
character  that  was  in  the  contemplation  of 
the  statute,  and  there, was  no  kind  of  dis- 
pute but  what  plaintiff  was  injured  as  be 
stated.  The  defendants  rested  their  case, 
not  upon  a  denial  of  the  truth  of  plaintlfTs 
evidence,  bnt  upon  nonliability  under  the 
facts  established. 

The  question  of  plaintlfTs  contributory 
negligence  was  submitted  to  the  jury  by  in- 
structions, and  the  finding  on  that  Issue  is 
amply  supported  by  the  evidence. 

Most  of  the  polnta  relied  on  by  defendants 
are  purely  technical,  but  we  believe  that  the 
verdict  was  for  the  right  party.  According- 
ly, the  cause  Is  affirmed.    All  concur. 


RICHMOND  ▼.  MISSOURI  PAC.  RT.  CO. 

(Kansas  City  Court  of  Appeals.    Missoari.    Oct. 

5,  1908.    Reheaiing  Denied  Nov.  16,  190S.) 

1.  Raiiaoads  (J  282*)  —  Thbkatened  Acci- 
dent TO  Train  — iNTEBSECTiNa  Raiuioad 

Cbossinos  —  Actions  —  NEaLiGENCE—StTF- 

wciENCY  of  Evidence. 

In  an  action  aeainst  a  railroad  for  injuries 
caused  by  the  negligent  approach  of  its  train 
to  an  inteTsecting  railroad  crossing  which  caus- 
ed plaintiff  to  jump  from  a  train  on  the  other 
road  in  anticipation  of  a  collision,  evidence  held 
to  show  that  defendant's  engineer  was  grossly 
negligent  in  approaching  the  crossing  without 
keeping  a  proper  lookout. 

[Ed.   Note.— For   other   cases,   gee  Railroads, 
Dec.  Dig.  §  282.*] 

2.  Railroads  (S  283*)— Accidents  to  Tbains 
— Intersectino  Kailboad  Cbossinos— Cabb 
Required  in  Appboachino. 

In  approaching  an  intersecting  railroad 
crossing,  those  in  charge  of  the  train  owe  a  duty 
to  those  on  trains  of  the  intersecting  line,  as 
well  as  to  those  on  their  own  train,  to  keep  the 
train  under  control,  and  keep  a  proper  lookout 
for  trains  on  the  intersecting  road,  and  failure  to 
do  so  is  gross  negligence. 

\Kd.   Note.— For   other  cases,   see   Railroads, 
Deo.  Dig.  i  283.*] 


8.  NEOLiaENCE  (I  !•)  — Right  or   Acxios- 
LniiTS  OF  Action  — "Action  ABue  Negu- 

GENCE." 

To  constitute  "actionable  negligence."  thtn 
mnst  be  a  legal  duty  to  nse  due  care,  and  i 
breach  thereof,  and  absence  of  distinct  intentios 
to  produce  the  damage  which  follows. 

'[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent.  Wg.  i  1 ;  Dec.  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  148,  140 ;  vol.  8,  p.  7563.] 

4.  Railroads  (g  296*)— Accidents  to  Tbaccs 
— Pboxiuate  Cause  of  Injobt. 

Plaintiff,  a  shipper,  was  riding  od  a  stock 
pass  on  a  freight  car  which  was  being  hauled 
through  the  yards  in  a  belt  line  train,  and  is 
appro.iching  defendant's  track  the  car  on  whirt 
plaintiff  was  riding  almost  collided  with  one 
of  defendant's  engines  which  had  negligently  ap- 
proached the  intersection  without  keeping  i 
proper  lookont,  and  plaintiff,  believing  a.  eollisi'^c 
imminent,  became  frightened  and  jumped  frccn 
the  car  and  was  injnied,  but  no  collision  in  face 
occurred.  It  was  not  customary  for  the  b"";: 
line  to  carry  passengers.  Held,  that  defendar:'j 
engineer  was  not  bound  to  anticioate  tbkt  tb« 
belt  line  on  this  occasion  carried  passeneeis, 
and  owed  plaintiff  no  greater  duty  than  to  i 
trainman  in  the  same  situation,  even  if  be 
should  have  seen  him  on  the  car,  and.  since  t 
trainman  in  the  same  circumstances  would  ni< 
have  jumped  from  the  car,  plaintiff's  own  ioex- 

Serience  was  the  cause  of  his  injury,  and  n<.t 
efendant's  negligence  in  approaching  the  cioc»- 
ing. 

TEd.  Note.— For  other  cases,  see  I{ailroa<ls. 
Dec.  Dig.  i  296.*] 

5.  Railroads    (|    297*)— Train    Accidents- 
Actions— BviDENCE-SurFiciENcv. 

In  an  action  for  injuries  sustained  by  jun-p- 
ing  from  a  tmin  on  another  road  in  anticipati-.n 
of  a  collision  with  defendant's  train,  the  evi- 
dence held  to  show  that  an  experienced  train- 
man would  not  have  become  frightened  and 
jumped  under  the  same  circumstances. 

[£>].  Note.— For  other  cases,  see  Railroads. 
Dec.  Dig.  i  297.*] 

Appeal  from  Circuit  Court,  Jackson  CVun- 
ty;   Thos.  J.  Seehorn,  Judge. 

Action  by  Moscow  K.  Richmond  against 
the  Missouri  Pacific  Railway  Companr. 
From  a  Judgment  for  plaintiff,  defendant 
appealed.     Reversed. 

Elijah  Robinson,  for  appellant  Walsh 
&  Morrison,  for  respondent 

JOHNSON,  J.  PlalnUff  brought  salt 
against  the  Missouri  Pacific  Railway  C'-in- 
pany  and  the  Kansas  City  Belt  Railway 
Company  for  damages  on  account  of  penxia- 
al  injuries  alleged  to  have  been  caused  by 
the  negligence  of  the  defendants.  He  dis- 
ndssed  the  Belt  Railway  Company  from  the 
action  during  the  trial,  and  recovered  jod;" 
ment  against  the  appealing  defendant  In  the 
sum  of  $2,000. 

The  main  contention  of  defendant  Is  that 
the  court  should  have  directed  a  verdict  is 
Its  favor.  Under  the  terms  of  a  written  con- 
tract, plaintiff  delivered  two  cars  of  cattle 
to  the  Choctaw,  Oklahoma  &  Gulf  RailnaJ 
Company  at  Hartshorn,  Ind.  T.,  for  ahlpmei.: 
to  the  market  at  Kansas  City.  The  (va- 
tract  was  not  Introduced  in  evidence,  and  <-e 
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are  not  adTlsed  of  Its  terms;  but  It  appears 
Crotn  the  evidence  that  a  through  shipment 
vras  contemplated  by  a  route  which  required 
the  Initial  carrier  to  deliver  the  cars  to  the 
ICansaa  City  Southern  Railway  Company  at 
flowe,  Ind.  T.,  for  transportation  to  the  Kan- 
sas  Olty  Terminal  Tarda  of  that  company 
l-ocated  at  Sheffield,  a  town  on  the  eastern 
twrder  of  Kansas  City,  and  required  that 
company  to  deliver  them  at  Sheffield  to  the 
£elt  Railway.    A  stock  pass  was  issued  to 
plaintiff  by  the  Choctaw  Company  which  en- 
titled him  to  free  transportation  to  Kansas 
City  on  the  trains  that  carried  his  cattle, 
and  he  used  the  pass  to  Sheffield.    The  ca- 
boose In  which  he  arrived  at  that  point  was 
stopped  dose   to  the  tracks  of  the  street 
railway  comixiny,  and  plaintiff  could  have 
gone  to  the  stockyards  on  a  street  car,  but 
be  elected  to  ride  on  the  Belt  Line  train 
which  picked  up  bis  cars  of  cattle.     That 
train  carried  no  caboose  or  other  passenger 
car,  and  consisted  of  an  engine  and  45  freight 
cars.     The  engine  was  at  the  east  end  of 
the  train  and  plalntlfTs  two  cars  were  at 
the  opposite  end.     Plaintiff  placed  himself 
on  the  top  of  the  second  car  from  the  end 
with  the  knowledge  and  consent  of  the  train- 
men.   The  foreman  of  the  crew  was  on  the 
top  of  the  same  car,  or  on  that  of  the  end 
car,  and  brakemen  were  stationed  on  differ- 
ent parts  of  the  train.    The  stock  cars  were 
to  be  taken  to  the  quarantine  yards  of  the 
Kansas   City    Stockyards   Company,    some 
five  or  six  miles  westward.     They  bad  ar- 
rived at  Sheffield  in  the  middle  of  the  after- 
noon of  July  1,  1903,  too  late  to  reach  the 
stockyards  for  that  day's  market     It  does 
not  appear  that  plaintiff  could  have  perform- 
ed any  service  to  the  cattle  by  riding  on  the 
top  of  the  Belt  Line  train.    He  could  have 
reached  the  stockyards  as  quickly  or,  perhaps, 
more  quickly  on  the  street  car,  and  it  was  not 
necessary  for  him  to  be  there  at  tbe  moment 
of  their  arrival.    On  that  subject  he  testi- 
fied on  cross-examination: 

"Q.  Was  It  necessary  for  some  one  to  go 
with  the  cattle  to  look  after  tbem?  A.  Not 
altogether.  I  ship  sometimes  without  send- 
ing any  one.  Q.  You  could  have  come  up 
just  as  well  on  a  passenger  train?  A.  Yes, 
but  it  Just  cost  me  a  little  piece  of  money. 
•  ♦  •  Q.  You  had  shipped  sufficiently  to  know 
that  the  cattle  would  be  handled  by  the 
railroad  company  and  tbe  stockyards  com- 
pany and  'assigned  to  the  pen  for  the  com- 
mission man  to  whom  they  were  consigned, 
didn't  you?  A.  Yes,  sir.  Q.  And  that  you 
could  not  help  or  hinder  that  In  any  way 
even  if  you  were  there?  A.  Yes,  sir.  I  like 
to  be  there.  Q.  And  you  knew  that  those 
cattle  would  not  be  offered  for  sale  until  the 
next  morning,  didn't  yon,  if  tbey  got  In  here 
at  4  or  6  o'clock  In  the  evening?  A.  Yes, 
sir.  Q.  You  knew  that;  so  there  was  noth- 
ing you  could  do  at  the  quarantine  yards  that 
afternoon,  was  there?  A.  I  could  have  went 
over  and  seen  them  unloaded,  and  see  what 


kind  of  condition  they  were  In  and  ordered 
them  fed." 

Shortly  after  the  Belt  Line  train  we  have 
described  started  on  its  westward  journey, 
It  approached  tbe  tra(^  of  defendant  whidi 
runs  north  and  south,  stopped  when  the 
end  car  was,  perhaps,  150  feet  from  the 
crossing,  waited  a  few  minutes  for  a  clear 
track,  and,  after  the  engine  gave  the  usual 
signal,  started  forward.  Just  before  this, 
a  switch  engine  of  defendant  which  had 
been  working  In  that  vicinity  crossed  from 
tbe  south  to  a  point  from  160  to  200  feet 
north  of  tbe  crossing,  stopped  for  some  cars 
to  be  coupled,  and  then  started  back  to- 
wards the  crossing,  pulling  three  cars.  The 
engine  was  headed  south,  the  engineer  was 
seated  in  the  west  side  of  the  cab,  and  the 
fireman  was  shoveling  coal  Into  the  fire. 
The  Belt  Line  train  began  moving  toward 
the  crossing  after  the  switch  engine  had 
crossed  from  the  south,  and  before  It  start- 
ed to  return,  and  had  the  right  of  way. 
It  is  admitted  that  neither  the  engineer  nor 
fireman  saw  the  Belt  Line  train  nor  knew 
of  its  presence.  The  engineer  had  his  view 
toward  the  east  obstructed  by  the  boiler, 
and  the  fireman  was  not  looking  In  that  direc- 
tion, and  his  attention  was  absorbed  by  the 
work  he  was  dolqg.  Neither  heard  the  sig- 
nal given  by  the  Belt  Line  engine,  and  the 
switch  engine  did  not  whistle  for  the  cross- 
ing. .  When  the  foreman  of  the  Belt  Line 
train  first  observed  this  situation,  each  train 
was  running  toward  the  crossing  at  approxi- 
mately 4  or  5  miles  per  hour.  Plaintiff  fixes 
the  rate  of  speed  at  from  10  to  12  miles  per 
hour,  but  bis  estimate  Is  so  obviously  In  con- 
flict with  the  plain  physical  facts  of  the 
situation  that  it  possesses  no  evidentiary 
value.  Fearing  a  collision,  the  foreman,  who 
then  was  on  the  end  car,  began  shouting 
and  frantically  making  the  stop  signal.  At 
the  same  Instant,  he  ran  to  tiie  ladder  on 
the  north  side  of  the  car  and  descended  rap- 
idly to  the  ground.  At  that  time,  he  was 
from  50  to  75  feet  from  the  crossing.  He 
ran  west  as  fast  as  be  could  to  defendant's 
track  to  a  point  where  defendant's  oigineer 
could  see  blm,  and,  by  vehement  gestures 
and  language,  conveyed  his  warning.  He 
testified  that  the  switch  engine  was  stopped 
in  20  or  25  feet  after  the  reception  of  this 
warning,  and  that  It  was  from  5  to  10  feet 
from  the  crossing  when  it  came  to  a  full 
stop.  Plaintiff  states  that  tbe  engine  was 
closer  than  that  to  tbe  car  on  which  he  had 
been  riding.  No  collision  occurred,  and  no 
damage  was  done  except  the  Injuries  plain- 
tiff received  in  his  attempt  to  escape  from 
what  appeared  to  him  Imminent  peril.  When 
he  observed  the  actions  of  the  foreman  and 
what  occasioned  them,  he  became  greatly 
alarmed  for  his  own  safety,  and  ran  to  the 
ladder  at  the  northwest  corner  of  bis  car. 
He  decended  halfway  to  the  bottom  of  tbe 
ladder,  when  complete  panic  overtook  him 
and  he  Jimiped  to  the  ground.    A  severe  In- 
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Jnry  was  the  consequence.  It  appears  from 
nncontradlcted  evidence  adduced  by  defend- 
ant tbat.  In  switching  over  croaslngs  of 
tracks  used  at  freight  terminals  (the  tracks 
under  consideration  were  of  this  class),  It 
Is  customary,  In  order  to  save  time,  for  the 
engine  not  entitled  to  the  right  of  way  to 
approadi  so  near  to  the  crossing  before  stop- 
ping that  only  sufQcient  space  is  left  for  the 
free  passage  of  the  other  train. 

'W^  do  not  hesitate  in  saying  that,  under 
the  conceded  facts  In  evidence,  defendant's 
engineer  was  guilty  of  gross  negligence  In 
the  manner  In  which  he  approached  the 
crossing.  It  will  not  do  to  excuse  his  con- 
duct on  the  ground  that  he  had  his  engine 
under  control  and,  In  fact,  stopped  where 
be  would  have  stopped  had  he  known  of 
the  presence  of  the  other  train.  His  igno- 
rance of  the  fact  that  another  train  had 
become  pogseesed  of  the  right  of  way,  and 
was  using  It,  stamps  bis  action  in  falling 
to  signal,  and  in  proceeding  to  the  crossing 
without  any  intention  of  stopping,  with  In- 
excusable negligence.  Knowing,  as  he  did, 
that  his  fireman  was  not  on  the  lookout,  and 
that  he  himself  could  not  see  toward  the 
east,  for  all  practical  purposes,  he  Just  as 
well  might  have  attempted  to  run  the  cross- 
ing blindfolded,  as  far  as  knowing  of  the  ap- 
proach of  a  train  from  the  east  was  con- 
cerned. Nor  is  it  any  excuse  for  him  to 
say  that,  as  the  other  train  was  backing,  it 
was  the  duty  of  a  brakeman  from  that  train 
to  come  on  foot  to  the  crossing  to  warn  him 
of  its  approach.  Plaintiff's  witnesses  deny 
the  existence  of  such  rule,  but  whatever  the 
rule  may  have  been,  reasonable  care  would 
have  prompted  an  ordinarily  prudent  person 
In  the  situation  of  the  engineer  to  use  every 
rensonable  precaution  to  inform  himself  of 
the  condition  of  the  crossing  before  attempt- 
ing to  run  over  it.  There  was  no  obstruc- 
tion to  the  fireman's  line  of  vision.  He  had 
but  to  look  to  see  the  train,  and  the  engineer 
was  remiss  in  not  using  the  fireman's  eyes. 

We  give  our  approval  to  the  following  ex- 
tract from  the  opinion  of  Judge  Shiras  in 
Railroad  v.  Stoner,  61  Ffed.  649,  2  0.  C.  A. 
437:  "Aside  from  the  provisions  of  any  spe- 
cific rule  upon  the  subject,  the  law  requires 
of  parties  charged  with  the  control  and  man- 
agement of  trains  moving  upon  intersecting 
lines  of  railway  that  as  they  approach  a 
crossing  they  must  exercise  due  care  to  se- 
cure the  safe  passage  of  the  train  over  the 
same,  and  in  that  respect  they  owe  this  duty 
not  only  to  those  whose  persons  or  property 
may  be  upon  the  train  controlled  by  them, 
but  also  to  those  who  may  be  upon  the  train 
of  l^e  other  intersecting  line.  In  the  per- 
formance of  this  duty,  it  is  incumbent  upon 
the  parties  in  control  of  the  train  that  they 
shall  exercise  a  proper  lookout  for  the  ap- 
proach of  another  train,  and  they  must 
also  have  their  own  train  under  proper  con- 
trol, so  that  if  need  arises  It  can  be  promptly 


stopped.  The  trainmen  know,  and  are  bound 
to  know,  that  all  points  where  railway  lines 
cross  at  grade  are  places  of  danger,  and 
they  must,  in  the  handling  of  trains  intrust- 
ed to  them,  exercise  the  care  which  tbe  pres- 
ence of  this  known  danger  demands  of  Qiem. 
Certainly  it  would  be  negligence  of  tite  groaa- 
est  kind  to  attempt  to  make  a  crossing  with- 
out taking  pains  to  see  whetber  there  was 
another  train  at  or  near  the  eroestng.  and 
without  reducing  the  speed  sufficiently  to 
place  the  train  under  tl>e  control  of  tlie  engi- 
neer, for,  unless  these  precautions  were  tak- 
en, a  collision  would  be  inevitable  If  another 
train  happened  to  be  upon  tlie  crossing,  even 
rightfully,  when  the  other  reached  it." 

The  next  question  to  engage  oar  attention 
is  whether  the  negligence  of  defendant  we 
have  Just  discussed  constituted  a  breach  of 
any  duty  defendant  owed  to  plaintUf.  The 
component  parta  of  negligence  are  (1)  a  le- 
gal duty  to  use  due  care,  (2)  a  breach  of  that 
duty,  (3)  the  absence  of  distinct  Intention 
to  produce  the  precise  damage,  if  any,  which 
actually  followa  Blndbeutal  v.  Railway  Co., 
43  Mo.  App.  463,  where  Judge  Smith  qnotes 
this  definition  from  Shearman  St  Redfieid 
on  Negligence.  In  every  negligence  case,  to 
support  the  cause  of  action,  it  Is  essential 
that  plaintltF  show  that  the  wrongful  act  of 
the  defendant  was  in  violation  of  some  duty 
owed  to  him  by  the  defendant.  If  an  ordi- 
narily careful  and  prudent  person  In  the 
position  of  defendant's  engineer  would  have 
had  no  reason  to  anticipate  the  presence  of 
a  passenger  on  the  top  of  a  frelgbt  train 
which  was  not  designed .  nor  equipped  for 
carrying  passengers,  it  Is  difficult  to  recog- 
nize any  logical  ground  on  which  to  found 
any  higher  duty  from  the  engineer  to  plain- 
tiff than  that  of  not  injuring  him  wantonly 
or  willfully.  On  the  other  hand.  If  the  en- 
gineer had  any  reason  to  anticipate  that  a 
stockman  might  be  riding  on  tliat  train  as 
a  passenger,  then  It  became  his  duty  so  to 
handle  his  engine  that  no  negligence  of  his 
either  would  cause  the  train  to  collide,  or 
would  throw  an  ordinarily  prudent  person 
in  the  position  of  the  passenger  into  a  con- 
dition of  panic  from  fear  of  injury  from  a 
threatened  collision. 

In  Whitehead  v.  Railway,  99  Mo.,  loc.  dt 
269,  U  S.  W.  753  (6  L.  R.  A.  409),  the  Su- 
preme Court  said:  "The  proposition  that 
the  defendant  owes  no  duty  to  one  riding 
on  a  freight  train,  unless  he  is  a  iMLSsenger 
In  the  full  sense  of  the  term,  does  not  meet 
with  our  approval.  If  one  is  riding  on  a 
freight  train,  with  the  consent  of  the  agents 
in  charge  thereof,  the  company  owes  him 
a  duty,  though  he  is  there  against  tlie 
rules  of  the  company.  •  •  •  Even  to  a 
trespasser,  the  defendant  is  liable  for  Injurlea 
inflicted  for  want  of  ordinary  care  after  tlie 
perilous  position  of  the  party  Is  discovered." 
Carr  v.  Railway,  195  Mo.  214,  92  S.  W.  874. 
It  is  not  necessary  for  us  to  discuss  the  na- 
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on  September  23,  1001,  and  gave  her  tbelr 
negotiable  promissory  note  for  that  amount 
due  on  the  12th  day  of  March,  1903,  with 
Interest  from  date  at  6  per  cent  per  annum, 
payable  Bemlannnally.  To  secure  the  pay- 
ment of  the  note,  defendants,  on  the  same 
day,  executed,  acknowledged,  and  delivered 
to  plaintiff  a  chattel  mortgage  on  a  stock  of 
groceries,  store  fixtures,  horse  and  wagon, 
owned  by  them  In  Kansas  City,  and,  two  days 
later,  plaintiff  filed  the  mortgage  In  the  office 
of  the  recorder  of  deeds  of  Jackson  county. 
It  was  released  of  record  March  26,  1903,  by 
Anna  Koffler,  who  had  possession  of  the  note 
and  mortgage  at  that  time.  In  March  or 
April,  1902,  plaintiff  turned  her  valuable  pa- 
pers, including  this  note  and  mortgage,  over 
to  her  mother  for  safe-keeptng.  She  gave 
her  mother  no  authority  to  collect  eith« 
principal  or  Interest,  and  at  different  times, 
when  Interest  matured,  asked  her  brother  for 
payment,  but  was  put  off  by  him  with  prom- 
ises that  he  would  pay  when  his  pecuniary 
situation  improved.  In  March,  1003,  plain- 
tiff, who  was  a  widow,  intermarried  with  Roy 
Brown  in  opposition  to  the  wishes  of  her 
mother,  who  shortly  after  this  event  released 
the  mortgage  of  record  and  then  delivered 
the  note  and  mortgage  to  defendant  John. 
Some  time  after  their  marriage,  plaintiff  and 
her  husband  went  to  New  Mexico,  where  they 
remained  imtll  the  spring  of  1904,  when  they 
returned  to  Kansas  City.  Plaintiff  first  re- 
ceived information  of  what  her  mother  bad 
done  with  her  note  and  mortgage  after  her 
return  to  Kansas  City.  The  note,  when  pro- 
duced at  the  trial,  bore  the  endorsement, 
"Pay  to  the  order  of  Anna  KoflSer,"  with 
the  name  of  plaintiff  written  underneath,  but 
plaintiff  denounces  this  endorsement  as  a 
forgery.  She  has  not  received  payment  of 
any  part  of  the  note,  either  principal  or  in- 
terest, and  did  not  authorize  her  mother  to 
release  the  mortgage,  to  surrender  the  papers 
to  defendants,  or  to  do  anything  with  them 
except  to  keep  them  safely. 

Defendant  John  testified  that  his  mother 
gave  him  the  note  and  mortgage  In  payment 
of  groceries  and  money  he  had  given  her  dur- 
ing the  preceding  five  years.  In  this  state- 
ment he  was  corroborated  by  his  mother, 
who  explains  her  action  in  giving  her  daugh- 
ter's note  In  payment  of  her  own  debt  by 
saying  that  plaintiff  owed  her  more  than  the 
amount  of  the  note  for  a  boarding  house  she 
sold  plaintiff  and  for  caring  for  plaintiff 
during  sickness.  Mother  and  son  both  de- 
clare that  plaintiff  indorsed  the  note  at  the 
time  she  delivered  it  to  the  mother.  The  tes- 
timony of  both  relative  to  the  alleged  pay- 
ment of  the  note  Is  so  vague,  indefinite,  and 
improbable  that  we  would  have  sustained 
the  trial  Judge  had  he  rejected  it  entirely  as 
iieing  too  weak  to  raise  an  isBue  of  fact   The 


"Q,  Now,  I  will  aiBk  you  what  if  any,  trans- 
action lias  taken  place  between  you  and  John 
with  reference  to  this  note?  A.  Well,  what 
I  told  her  I  was  going  to  do  that  if  she  got 
married  again.  Q.  Well,  what  transactltHi.  if 
any,  took  place  between  you  and  John  with 
reference  to  the  note?  A.  When  he  came 
over  one  time,  I  told  him,  says  I,  'John,  now 
yon  have  helped  me  along  with  groceries; 
you  have  given  me  groceries,  and  yon  have 
got  to  help  me  yet ;  I  will  give  yon  the  nota' 
*  *  *  Q.  What  did  John  Koffler  give  yoa 
for  this  note,  if  anything?  A.  He  gave  me 
groceries  and  mon«y.  Q.  About  how  much? 
A.  I  can't  exactly  tell  you,  but  I  told  bim  I 
as  satisfied.  •  •  •  Q.  Now,  how  did  It 
come  that  you  got  that  note?  A.  I  don't 
know.  Q.  Didn't  she  Just  leave  it  tbere  with 
her  other  papers.  A.  No,  sir;  she  gave  me  the 
note  all  alone.  Q.  She  gave  yon  the  note  an 
alone?  A.  Tea,  sir;  she  did.  Q.  As  a  mat- 
ter of  fact  didn't  she  leave  It  there  at  the 
bouse  in  a  prayer  book?  A.  No,  sir;  she  did 
not  Q.  She  didn't?  A.  No,  shr;  she  didnt 
leave  It  at  the  house  in  a  prayer  book ;  she 
never  has  a  prayer  book.  ♦  ♦  •  Q.  How 
did  it  get  down  there?  A.  She  had  it  Q.  I 
thought  you  said  you  had  it?  A.  She  had 
it  before  she  g^ve  it  to  me,  didn't  she?  Q. 
When  was  that?  A.  I  don't  remember  the 
time,  sir.  Q.  Yon  don't  remember  when  that 
was?  A.  No,  sir.  Q.  Now,  after  yoa  got 
it  what  did  you  do  with  it?  A.  I  kept  it  a 
long  time.  *  *  *  Q.  How  much  did  she 
owe  you  for  selling  out?  A.  $125.  Q.  She 
owed  you  $125  for  selling  out  what?  A. 
Boarding  house  to  her.  Q.  Where?  A.  In 
Argentine.  Q.  And  then  she  owed  yon  four 
or  five  hundred  dollars  for  sickness?  A. 
Yes,  sir.  Q.  Now,  which  was  it  four  or  five 
hundred?  A.  I  didn't  pay  any  attention;  I 
paid  all  the  bills  for  her.  Q.  Paid  all  the 
bills  for  her?  A.  Yes,  sir;  wtien  she  laid 
sick  three  or  four  months  with  her  young 
one  with  her;  I  took  care  of  it  too;  I  was 
poor  and  had  to  work  for  my  living.  Q.  Didn't 
she  send  the  boy  up  to  Bill's  for  groceries? 
A.  That  was  later  on;  that  was  after  she 
was  cured  up  some;  this  was  when  she  ran 
away  from  home  and  married  a  man  that 
was  no  man.  Q.  That  yoa  didn't  want  ber  to 
marry?  A.  No,  I  didn't;  then  when  be  had 
her  tn  a  pickle  he  left  ber  on  my  hands." 

The  court  overruled  the  demurrer  to  the 
evidence  presented  by  defendants,  and  at 
their  request  gave  the  following  instructions: 
"You  are  Instructed  that  if  you  believe  from 
the  evidence  that  the  plaintiff,  before  maturi- 
ty, indorsed  the  note  in  question  auod  deliver- 
ed the  same  to  a  third  i)erson,  and  that  there- 
after and  at  maturity  the  defendants,  in  good 
faith  and  for  value  rec^ved,  obtained  a  trans- 
fer of  said  note  from  such  third  person,  then 
your  verdict  must  be  for  the  defendants; 
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pany  being  reqaired  to  ezercise  the  highest  de- 
gree of  care  to  avoid  the  colligion. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  S  1245;  Dec.  Dig.  S  305.»] 

4.  Cabbiebb  (I  280*)-</ABBiAaE  or  Passkn- 
QEBft— Duty  of  Cabbies. 

A  carrier  of  passengers  must  exercise  the 
highest  degree  of  care  for  their  safety. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Dec.  Dig.  S  280.»] 

5.  IlAn.BOADS  (I  288*)— CBofisino  Acciderts 
— CoLLisiONB— Duty  ot  Cakbieb  Towabds 
Pabsenoebs  of  Othbb  Cabbiebs. 

A  railroad  company  owes  the  passengers  of 
a  street  railway  company  only  the  duty  of  ex- 
ercising reasonable  or  ordinary  care  to  avoid  a 
collision  at  a  crossing. 

(Dd.   Note.— For  other  cases,   see   Railroads, 
Oat.  Dig.  i  828;  Dec.  Dig.  {  288.*] 

6.  Master  and  Sebvant  ({  301*)— Raiuioads 
—Collisions  at  Cbosbinos— Acts  ob  Omis- 
sion or  E:uplot£s  ob  Othebs. 

A  railroad  company,  operating  its  trains 
over  leased  tracks,  was  not  liable  for  derelic- 
tion of  duty  on  the  part  of  a  crossing  watch- 
man, In  the  sole  control  of  the  lessor  road,  In 
failing  to  shut  down  gates  or  give  necessary 
warning  of  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1213 ;  Dec.  Dig.  §  301.*] 

7.  STBEET  RaILBOADS  (}  74*)  —  REOITLATIOir 
AND    OPEBATION — DUTY    TO    STOP    AT    RaIL- 

BOAD  CBOBBinoB— Municipal  Obdinances. 
Since,  under  the  "Enabling  Act,"  Kansas 
Citr  had  exclusive  control  over  its  streets,  etc., 
and  exclusive  power  to  vacate  any  street,  etc., 
any  law  to  Uie  contrary  notwithstanding,  a 
street  railway  company  operating  in  the  city 
was  not  obliged  to  comply  with  Rev.  St.  1899, 
i  1180  (Ann.  St.  1906,  p.  995),  requiring  such 
comimnies  to  bring  their  cars  to  a  stop  at  a 
certain  distance  before  reaching  a  steam  rail- 
road crossing,  and  to  send  employes  forward  to 
ascertain  whether  a  train  was  approaching. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  154 ;  Dec.  Dig.  |  74.*] 

8.  Appeal  and  Ebbob  (i  1028*)— Habmless 
Ebbob— Thxobt  or  Case. 

The  trial  of  an  action  by  a  street  railroad 
passenger  for  injuries  in  a  collision  with  a  rail- 
road train,  on  the  erroneous  theory  that  defend- 
ant's duties  were  regulated  by  a  statute  prescrib- 
ing its  duties  on  approaching  a  railroad  crossing, 
was  not  prejudicial,  where  the  statute  was  not 
necessary  to  plaintiff's  case,  and  defendant  fail- 
ed to  show  that  it  exercised  the  high  degree  of 
care  imposed  on  it  by  law  for  the  protection  of 
Its  passengers. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
EJrror,  Cent.  Dig.  §  4034 ;  Dec.  Dig.  f  1028.*] 

B.  Cabbiebs  (|  280*)- Regulation  and  Op- 
eeation— Collisions  at  Railboad  Cboss- 

INGS. 

The  failure  of  a  railroad  company  to  exer- 
cise reasonable  care  to  avoid  a  collision  with  a 
street  car  at  a  crossing  did  not  excuse  the  street 
railway  company's  faflnre  to  exercise  the  high- 
est degree  of  care  to  protect  its  passengers. 

[Ed.    Note. — For   other    cases,    see    Carriers, 
Cent.  Dig.  §  1069;  Dec.  Dig.  |  280.*] 

10.  Cabbiebs  (S  320*)— Collisions  at  Cboss- 
iNOB— Injubt  to  Fabsenoebs  —  QinsnoNS 
fob  Juby. 

In  an  action  bj  a  street  car  passenger 
against  the  street  railway  company  and  a  rail- 
road comrany  for  Injuries  in  a  collision  at  a 
crossing,  the  questions  whether  the  railroad  com- 
pany exceeded  the  speed  prescribed  by  ordinance,  I 


or  failed  to  give  the  necessary  warning  of  its 
approach,  were  for  the  jury  under  the  evidence. 
[E3d.    Note. — For   other   cases,   see    Carriers, 
Cent  Dig.  |§  1315,  1321 ;  Dec.  Dig.  {  320.*] 

11.  Pleading  (|  64*)- Petition— Joikdeb  or 
Causes  or  AcnoN— Duplicity. 

A  common-law  cause  of  action  for  injnries 
through  negligence  and  an  action  for  violation 
of  a  city  ordinance  cannot  be  joined  in  the  same 
count  of  a  petition. 

[Ed.  Note. — For  other  cases,  see  Pleading. 
Cent  Dig.  H  134^137;  Dec.  Dig.  }  64.  •] 

12.  Pleading  (i  187*)— Mibjoindeb  or  Caus- 
es or  Action— Remedy. 

Where  a  petition  joins  in  one  count  a  com- 
mon-law cause  of  action  for  negligence  and  an 
action  for  violation  of  a  city  ordinance,  defend- 
ant should  talce  advantage  of  the  defect  by  mo- 
tion or  demurrer. 

[Ed.    Note.— For  other   cases,    see    Pleading. 
Cent.  Dig.  I  400;  Dec.  Dig.  i  187.*] 
18.  Affbal  and  Ebbob  (|  230*)— Objcctions 

Below— SuFFiciKNCY. 

Where  the  objection  that  the  petition  join- 
ed in  one  count  a  common-law  cause  of  action 
for  negligence  and  an  action  for  violation  of  a 
city  ordinance  was  made  for  the  first  time  on 
the  introduction  of  evidence,  the  defect  would 
not  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  230.*] 

Appeal  from  Circuit  Court  Jackaon  Oonn- 
ty;    John  G.  Park,  Judge. 

Actiim  by  William  WUls  against  the  Atchi- 
son, Topeka  &  Santa  V6  Railway  Company 
and  the  Metropolitan  Street  Railway  Com- 
pany. From  a  Judgment  for  plalntlft,  both 
defendants  appeal.  Reversed  and  remand- 
ed as  to  the  former  and  afiBrmed  as  to  the 
latter  defendant 

Lathrop,  Morrow,  Fox  &  Moore  and  John 
H.  Lucas,  for  appellants.  Boyle,  Gutbrie  & 
Smith,  for  respoadent. 

BROADDUS,  P.  J.  The  plaintiff  seeks  to 
recover  damages  for  an  Injury  he  received 
while  a  passenger  on  the  Metropolitan  Street 
Railway,  which  he  alleges  was  the  result  of 
the  negligence  of  the  defendants.  The  Met- 
ropolitan Street  Railway  Company  Is  a  cor- 
poration operating  a  street  railway  In  Kan- 
sas City,  Mo.,  and  the  Atchison,  Topeka  & 
Santa  F6  Railroad  Company  operates  a  steam 
railroad  between  different  points,  and  passes 
through  said  city.  For  the  purpose  of  con- 
venience we  will  call  the  former  the  Metro- 
politan Company  and  the  latter  the  Santa  F£ 
Company. 

On  August  6,  1904,  the  plaintiff  was  a 
passenger  on  one  of  the  cars  of  the  Metro- 
politan Company.  At  a  crossing  of  Fifteenth 
street,  at  what  was  known  as  the  "^elt  Use 
Crossing,"  the  car  collided  with  a  train  of 
the  Santa  F6  Company  which  was  being  op- 
erated over  what  was  known  as  the  Belt  Une 
Railroad  tracks.  Tthe  .plaintiff  recovered 
Judgment  from  both  defendants,  from  which 
each  appealed. 

For  a  proper  understanding  It  to  necesaarr 
to  state  the  issue  presented  by  the  pleadings. 


•For  otbOT  cas«t  >oe  same  topic  and  section  NUMBER  In  Deo.  &  Am.  Digs.  UOT'to  date,  *  Reporter  todexaa 
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could  be  seen  on  those  tracks  1,000  feet 
away.  Of  conree  the  crew  on  the  steam 
train  had  the  same  opportunity  to  see  the 
street  car  that  the  crew  on  the  street  car 
had  to  see  the  steam  train." 

The  plaintiff  prored  that  he  was  a  pas^ 
senger  <rf  the  street  railway  company,  and 
that  he  was  injured  by  the  collision,  and  to 
further  maintain  hia  case  against  the  Met- 
ropolitan Company  Introduced  a  certain  or- 
dinance, which  be  claims  required  that  com- 
pany to  maintain  a  watctiman  at  the  crossing 
In  controversy.  It  was  approved  July  28, 
1902,  and  accepted  by  the  company  on  the 
same  day.  It  appears  to  have  been  in  the 
nature  of  a  contract  Section  11  of  said  or- 
dinance reads  as'  follows:  "At  all  points 
where  said  street  railway  tracks  across  the 
tracks  of  any  steam  railway  company,  watch- 
men sliall  be  constantly  stationed  and  kept 
to  perform  such  duties  as  may  be  prescribed 
by  ordinance:  but  the  city  shall  pass  neces- 
sary ordinances  requiring  the  steam  rail- 
way companies -to  join  in  the  performance 
of  tills  duty,  and  In  the  payment  for  the  serv- 
ice; but  if  said  railway  companies  fall  to 
comply  with  the  terms  of  such  ordinances, 
then  the  street  railway  company  shall  station 
such  watchmen  as  aforesaid.  Watchmen 
shall  be  placed  by  the  street  railway  com- 
panies at  all  points  where  their  lines  of  track 
intersect,  cross  or  form  a  Junction  and  at 
dangerous  curves  between  the  Missouri  river 
and  Thirteenth  street  and  between  McGee 
street  and  Wyandotte  street,  and  at  such 
other  points  -within  the  city  as  may  be  re- 
quired by  a  reasonable  ordinance.  It  Is 
understood  by  this  that  the  company  recedes 
from  Us  position  that  the  conductors  or  grip- 
men  can  act  as  flagmen  or  watchmen.  The 
street  railway  company  shall  stop  Its  cars 
for  the  purpose  of  taking  on  and  letting  oft 
passengers  before  it  shall  cross  a  street  or 
Intersecting  line.  The  city  reserves  the  right 
to  regulate  and  control  by  reasonable  ordi- 
nance all  the  matters  mentioned  in  tills  sec- 
tion." The  Metropolitan  Company  objected 
to  the  Introduction  of  said  ordinance,  on  the 
ground  that  it  was  incomplete,  and  that,  in 
order  to  make  it  operative,  the  dty  was  re- 
quired by  other  ordinances,  of  which  there 
was  no  proof,  to  prescribe  the  duties  of  the 
watchmen  provided  for.  It  Is  not  denied  but 
what  the  Metropolitan  Company  was  obli- 
gated to  keep  a  watchman,  but  the  purpose 
for  which  he  is  to  be  kept  is  not  prescribed — 
his  duties  are  not  defined.  A  watchman 
without  any  prescribed  duties  would  be  of  no 
utility  whatever.  In  the  absence  of  the  pro- 
vision requiring  that  the  city  should  by  ordi- 
nance prescribe  his  duties,  the  court  might, 
as  a  matter  of  law,  assume  that  they  were 
such  as  are  usually  rendered  In  such  cases 
by  watchmen.  But,  as  they  were  to  be  pre- 
scribed by  the  city,  the  court  was  not  author- 
ized to  make  such  an  assumption.  It  follows 
tliat  the  admission  of  said  evidence  was  er^ 
ror,  and  the  Metropolitan  Company  claims 


tliat  It  was  harmful.  But  we  cannot  see  in 
wtiat  manner  it  was  harmful.  It  was  not 
necessary  to  plaintiff's  case.  When  be  had 
proved  that  he  was  a  passenger,  and  that 
he  was  injured  by  a  collision,  he  bad  made 
bis  prima  fade  case.  lie  bad  Acme  all  that 
the  law  required  of  him.  This  evidence  did 
not  in  any  way  strengthen  his  position.  It 
had  already  been  assured.  It  was  a  futile 
attempt  to  Improve  that  wldch  was  already 
complete. 

The  Metr(^>oIitan  Company  in  order  to 
avoid  liability.  Introduced  evidence  tending 
to  show  that  the  collision  was  the  result  of 
the  negligence  of  the  Santa  Ffi  Company, 
its  codef  endant  The  evidence  tended  to  show 
that  the  latter  company  was  negligent  in 
running  its  trains  at  a  rate  of  speed  in  ex- 
cess of  six  miles  per  hour;  that  the  collision 
would  not  have  (Xxnirred  if  the  qpeed  had 
been  within  the  rate  fixed  by  the  ordinance, 
as  it  was  shown  that  the  street  railway  car 
had  nearly  passed  over  the  Belt  Line  trada 
when  it  was  struck  on  the  rear  aid  by  the 
locomotive,  and  the  Santa  F6  Company  was 
negligent  in  not  slackening  the  speed,  of  its 
train,  or  stopping  it  altogether,  when  its  en- 
gineer and  fireman  saw,  or  might  have  seoi 
by  looidng,  that  the  gates  guarding  the  ap- 
proach were  not  closed,  as  was  the  usual  cus- 
tom. The  fact,  however,  that  the  Santa  T6 
Company's  agents  were  negligent  in  the  re- 
spects mentioned  did  not  excuse  the  Metro- 
politan Company  from  liability,  unless  such 
negligence  was  the  sole  cause  of  the  coliision. 
In  order  to  exonerate  Itself  from  the  liability 
created  by  the  prima  facie  case  made  by  thn 
plaintiff,  the  latter  company  was  required  to 
show  that  it  exercised  the  highest  degree  ot 
care  to  prevent  such  collision.  The  evidaice 
in  the  case  shows  that,  when  its  cars  arrived 
within  30  feet  of  the  Belt  Line  crossing,  its 
motorman  and  conductor  could  have  seen 
the  Santa  F6  Company's  train  rapidly 
approaching  at  a  distance  of  at  least 
several  hundred  feet  away,  but,  notwithstand- 
ing, they  moved  the  car  onto  the  said  tracks 
where  it  was  struck  by  an  approaching  train. 
However,  If  it  had  been  tlie  duty  of  the  Santa 
V6  CcKupany  to  have  kept  a  guard  at  the  cross- 
ing, and  to  have  had  the  gates  lowered  for  its 
approaching  train,  it  was  still  the  duty  of 
the  Metropolitan  Company's  operators  on 
approaching  the  crossing  to  have  used  the 
highest  degree  of  care  to  secure  the  safety 
of  its  passengers.  Ordinarily  a  perscm  ap- 
proaching said  crossing,  seeing  that  the  gates 
were  not  closed,  would  be  Justified  in  assum- 
ing that  It  would  be  safe  to  cross,  on  tlie 
theory  that  he  was  only  required  to  use  or- 
dinary care.  But  a  higher  duty  was  imposed 
upon  the  Metropolitan  Company.  The  opo^ 
ators  of  its  cars  should,  under  similar  coo- 
dltions,  have  used  their  senses.  They  should 
have  looked  for  approaching  trains.  There 
is  no  doctrine  better  settled  than  that  a  car- 
rier of  passengers  must  exerdae  the  Iilghest 
degree  of  care  for  their  safety. 


Digitized  by 


Google 


718 


US  SOUTHWESTERN  REPORTER. 


(Va 


DAWSON  ▼.  ASH  GROVE  WHITE 

UMB  ASS'N. 

(St  Lonls  Ooart  of  Appeals.     Missouri.     Not. 

17,  im.) 

1.  Appeal  and  Ebbob  (|  877*)— Pabties  Ew- 
TIXLED  TO  AlXEQB  Ebbob— Ebbob  ArrscTiHa 
Adverse  Party. 

A  party  cannot  predicate  error  on  excep- 
tions to  tlie  refusal  to  give  instructions  request- 
ed by  tlie  adverse  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  3367;  Dec.  Dig.  i  877.*] 

2.  Appeal  and  Ebbob  (S  634*)— Recobd— Db- 
FECTs— Effect. 

Wiieie  tile  bill  of  exceptions  and  appellant's 
abstract  are  unintelligible  because  in  conflict 
so  that,  if  one  is  true,  the  other  is  false,  the 
appeal  will  be  dismissed. 

[Ed.  Note. — ^E'or  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2775 ;  Dec.  Dig.  g  634.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;  Jas.  T.  Neville,  Judge. 

Action  by  Mattie  Dawson  against  the  Asb 
Grove  White  Lime  Association.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Dis- 
missed. 

W.  H.  Horlne  and  Wear  &  Hayden,  for 
appellant  Wright  Bros.  &  Blair,  for  re- 
spondent 

NORTONl,  J.  This  is  an  action  for  dam- 
ages on  account  of  personal  injuries.  Plain- 
tiff recovered,  and  defendant  appeals.  Upon 
a  perusal  of  all  of  the  evidence  contained  in 
the  bill  of  exceptions.  It  appears  that  the 
plaintiff  has  a  meritorious  cause  of  action 
which  was  properly  referred  to  the  Jury. 
While  passing  along  a  road  communicating 
with  her  brother-in-law's  farm,  her  arm  was 
broken  by  falling  rock  from  defendant's  quar- 
ry. At  the  time  of  her  Injury,  she  was 
208  yards  from  the  quarry.  The  evidence 
tends  to  prove  negligence  on  the  part  of  the 
defendant  In  discharging  heavy  blasts  of 
dynamite,  hurling  particles  of  shattered  stone 
a  great  distance  without  warning  to  plaintiff, 
and  her  consequent  Injury.  Appellant's  coun- 
sel complains  that  the  court  erred  in  refusing 
numerous  Instructions,  which,  It  is  said,  the 
appellant  requested  the  trial  court  to  give  to 
the  Jury.  The  Instructions  mentioned  as 
having  been  requested  by  defendant's  coun- 
sel on  the  trial  are  set  forth  In  its  abstract 
Upon  Investigation  of  the  bill  of  exceptions, 
however,  these  Instructions  seem  not  to  have 
been  requested  by  it  at  all.  It  appears  they 
were  requested  by  the  plaintiff,  refused  by 
the  court,  and  no  exceptions  were  preserved 
to  the  action  of  the  court  In  so  doing. 
Whether  the  exceptions  were  saved  or  not, 
of  course,  appellant's  counsel  could  not  predi- 
cate error  here  upon  exceptions  preserved  to 
the  action  of  the  court  In  refusing  instruc- 
tions asked  by  the  plaintiff. 

The  court  of  Its  own  motion  gave  two  In- 
structions, one  embracing  the  theory  of  the 


plaintiff's  case,  and  one  embracing  the  tbeoiy 
of  the  defendant's  case.  Oonnsel  for  appe- 
lant complain  of  the  action  of  the  conrt  Id 
this  behalf,  and  Incorporate  as  well  In  their 
printed  abstract  and  brief  what  purports  to 
be  the  two  Instructions  mentioned.  Upon  t 
comparison  of  these  instructions  as  incor- 
porated In  the  abstract  and  brief  witb  those 
given  by  the  court  and  contained  In  tbe  bill 
of  exceptions,  it  appears  no  such  inBtrnctloDs 
were  given.  In  the  first  place,  the  instruc- 
tion set  out  In  tbe  abstract  and  brief  as 
given  by  the  court  on  its  own  motion  on  tbe 
theory  of  the  plaintiff  contains  tbe  word 
"not,"  which  does  not  appear  in  the  instruc- 
tion contained  in  the  bill  of  exceptions.  The 
insertion  of  the  word  "not"  In  the  Instroction 
entirely  destroys  its  sense,  and  «banges  Its 
meaning  so  that  It  Is  in  no  sense  the  hi- 
structlon  given  by  the  court.  The  aecond  in- 
struction given  by  the  court  on  Its  own  mo- 
tion and  complained  of  by  defendant  as  ap- 
pears from  appellant's  brief  and  at>stnict.  is 
entirely  dissimilar  to  tbe  instruction  given 
by  the  court,  as  appears  In  the  bill  of  ex- 
ceptions. In  fact,  there  are  several  words 
different  therein  from  those  contained  In  the 
original,  and  10  words  In  succession,  constl- 
tutiDg  an  entire  line,  are  omitted  therefrom, 
so  that  it  appears  no  such  instruction  as  tlie 
one  set  out  in  the  brief  appears  In  the  bill 
of  exceptions.  The  bill  of  exceptions  and 
appellant's  abstract  appear  to  be  a  perfect 
Jumble,  and,  when  considered  together,  whol- 
ly unintelligible.  If  the  one  is  true,  the  oth- 
er is  false ;  and  vice  versa.  If  counsel  de- 
sire their  cases  reviewed,  they  should  exer- 
cise a  degree  of  diligence  In  preparing  and 
presenting  them  to  the  court  to  the  end  that 
a  complete  understanding  may  be  had  from 
the  abstracts  and  briefs;  otherwise  the  ap- 
peal should  be  dismissed. 

The  appeal  in  this  case  should  be  dismiss- 
ed.   It  is  so  ordered. 

BLAND,  P.  J.,  and  GOODB,  J.,  concor. 


HOVEY  et  al.  ▼.  AARON. 

(Kansas  City  Court  of  Appeals.     Hiaaouri. 

Nov.  16,  1908.) 

1.  Bbokebs  (§  48*)— Right  to  Cohmissions— 

PBOCURINO   PtTRCHABER. 

A  real  estate  broker,  to  be  entitled  to  com- 
missions  for  selling  land,  must  have  beoi  em- 
ployed by  the  owner  to  obtain  a  purchaser,  and 
must  have  procured  a  purchaser  ready,  able, 
and  willing  to  purchase  on  the  terms  upon  whidi 
the  broker  was  authorized  to  sell. 

[E:d.    Note.— For   other    cases,    see    Broken, 
Cent  Dig.  i  65;   Dec.  Dig.  |  48.*] 

2.  Bbokebs  (i  SC*)- Rianr  to  (^oionasioRS 

—  SALK     BT     OwNEB     THBOtTOH      AXOTBXM 

Bbokeb. 

Where  a  broker  has  procured  a  purcliaser 
for  land,  and  while  his  agency  is  unrevoked  and 


•For  other  omm  see  same  topic  and  section  NUMBER  IB  Deo.  *  Am.  Diss.  1907  to  date,  ft  B«Dort«r  Indexts 
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and  asked  him  if  be  bad  made  any  decision 
about  this.  He  aald:  'No;  I  am  going  to 
look  up  those  taxes  all  right'  Nothing  more 
was  said  about  It  until  Tuesday  morning. 
I  called  Mr.  Braley  up  over  the  telephone  at 
bis  residence,  and  asked  him  if  he  bad  de- 
cided about  the  Belt  Line  10  acres.  Mr.  Bra- 
ley  said:  'I  bought  it  yesterday.'"  It  ap- 
pears from  Braley's  testimony  that,  when 
he  returned  from  inspecting  the  property 
with  Hovey,  he  intended  to  buy  it  on  the 
terms  offered  if  be  could  not  get  a  better  of- 
fer. He  went  to  the  City  Hall,  obtained  the 
desired  information  relative  to  the  taxes, 
and  then  started  for  plalntlfTs  office  to  close 
the  transaction.  On  his  way  there  be  re- 
membered seeing  the  sign  of  C.  D.  Parker  & 
Co.  on  the  property,  and  it  occurred  to  him 
that  Parker  &  Co.  might  be  able  to  offer  him 
a  better  price  than  plaintiffs  had  given  him. 
Braley  testified :  "I  went  to  Mr.  Parker,  and 
asked  him  what  bis  price  was  on  that  10- 
acre  tract  out  tbere.  I  won't  be  positive 
whether  he  told  me  $30,000  at  first  or  not; 
but  I  know  very  soon  he  said,  'I  can  sell  it 
for  $29,000,  and  I  told  him  that  a  firm  of 
real  estate  a^nts  bad  shown  me  the  prop- 
erty and  they  were  neighbors  of  mine  and 
friends,  and  I  disliked  very  much  to  trade 
through  anybody  else,  but  that  they  had  said 
$30,000  was  the  least  that  would  buy  the 
property,  but  I  said  If  that  was  so,  and  he 
could  sell  the  property  cheaper,  I  saw  no  rea- 
son why  I  shouldn't  deal  through  him.  And 
he  said  be  could  make  it  $29,000  and  $6,000 
cash.  The  question  as  to  the  second  incum- 
brance and  the  interest  on  it  was  something 
that  he  couldn't  decide — whether  it  would  be 
5  or  6  per  cent. — that  he  would  see  the  own- 
er. At  that  time  he  didn't  tell  me  who  the 
owner  was,  but  the  question  whether  the 
owner  would  take  5  per  cent  on  the  second 
Incumbrance  was  talked  of,  and  he  said  he 
would  telephone  him,  and  be  telephoned  me 
about  2  o'clock,  and  I  think  made  an  en- 
gagement for  me  to  come  down  to  the  oflSoe 
at  either  3  or  half  past  S  and  dose  up  the 
deal,  and  I  came  badi.  I  don't  think  that  I 
mentioned  to  him  that  day  Hovey  &  Brown. 
I  said:  'Real  estate  agents  within  half  a 
block  of  here.'  He  said:  'In  the  first  floor 
of  the  American  Bank  Building?*  and  I  said, 
'Yes;  they  are  the  parties.'  Q.  Hovey  & 
Brown  never  told  you  the  owner's  name,  did 
theyf  A.  No;  thej  didn't  tell  me  the  ovnier. 
They  simply  said  he  was  a  chicken  man.  Q. 
And  you  didn't  Imow  who  it  was  from  that 
description?  A.  No,  sir.  Q.  And  you  never 
went  to  the  owner,  did  you,  before  the  deal 
was  closed  and  the  contract  was  entered  In- 
to, and  had  never  seen  the  owner,  had  you? 
A.  No,  sir."  The  sale  was  closed  by  Parker 
and  defendant  executed  and  delivered  a  deed 
to  Braley.  Hie  consideration  of  $29,000  was 
paid  by  Braley,  assuming  the  payment  of 
the  debt  on  the  property  of  $17,500,  paying 
$6,000  in  cash  and  ^ving  bis  note  to  plaintiff 
for  $5,500  secured  by  a  second  lien  on  the 


property.  Defendant  paid  Parker  a  commis- 
sion of  $600  for  making  the  sale,  refused  to 
pay  plaintiffs  anything,  and  tills  suit  fol- 
lowed. 

The  evidence  introduced  by  defendant  is 
to  the  effect  that  plaintiffs  were  not  employ- 
ed as  bis  agents,  nor  did  they  assume  to  act 
in  that  capacity.  It  is  conceded  plaintiffs 
did  not  inform  defendant  of  tbeir  negotia- 
tions with  Braley,  nor  introduce  Braley  to 
him.  Further,  It  appears  beyond  question 
that  Parker  had  tteen  employed  by  defendant 
to  sell  the  property  for  $30,000,  and  that 
Braley  came  to  him  and  began  by  telling 
him  that  he  (Braley)  had  been  negotiating 
with  other  agents.  Parker  states  be  "made 
a  guess"  that  Hovey  &  Brown  were  the 
agents  who  had  been  dealing  with  Braley, 
and,  thinking  that  he  had  the  exclusive  agen- 
cy, "got  busy"  and  reduced  the  price  $1,000 
to  bring  the  deal  to  a  quick  conclusion. 

The  Instructions  given  the  jury  at  the  re- 
quest of  plaintiffs  are  not  criticised  by  de- 
fendant, and  we  find  they  correctly  present 
the  Issues  from  the  standpoint  of  plalntifFS. 
The  first  five  Instructions  given  at  the  re- 
quest of  defendant  also  are  free  from  error. 
They  tell  the  jury,  in  substance,  that  plain- 
tiffs, to  recover,  must  show  to  the  satisfactiia 
of  the  jury  that  they  were  employed  by  de- 
fendant and  procured  a  purchaser  "ready, 
able,  and  willing  to  purchase  on  the  terms 
upon  which  the  plaintiffs  were  authorized  to 
sell."  The  Instructions  given  at  the  instance 
of  defendant,  which  the  court,  on  the  bearing 
of  the  motion  for  a  new  trial,  concluded  were 
erroneous,  are  as  follows: 

"(6)  The  court  instructs  the  jury  that  any 
owner  of  real  estate  may  employ  several 
brokers  and  may  authorize  them  to  sell  upon 
different  terms,  and  If  you  find  and  believe 
from  the  evidence  in  this  case  that  the  plain- 
tiffs were  limited  in  their  authority  to  $30,- 
000,  and  they  were  unable  to  iwocnre  a  pur- 
chaser ready,  able,  and  willing  to  pnrchaae 
for  said  sum,  and  that  another  broker  nego- 
tiated the  sale  of  the  property  for  ^29,000, 
then  in  the  absence  of  collusion  or  bad  faith 
on  the  part  of  the  defendant,  even  though 
the  ssile  was  made  to  the  person  whose  at- 
tention was  first  called  to  the  property  by 
the  plaintiffs,  the  plaintiffs  cannot  recover, 
and  your  verdict  should  be  for  the  defendant 

"(7)  The  court  Instructs  the  Jury  that  if 
you  find  and  believe  from  the  evidence  that 
the  defendant  employed  plaintiffs  to  find  a 
purchaser  of  the  property  in  qnestimi  (or  the 
sum  of  $30,000,  and  if  yon  further  find  from 
the  evidence  that  the  plaintiffs  were  not  au- 
thorized to  sell  said  property  for  a  less  sum 
than  $30,000,  and  that  their  authority  was 
limited  in  that  respect,  and  if  you  farther 
find  from  the  evidence  that  the  plaintiffs  did 
not  procure  a  purchaser  ready,  able,  and 
willing  to  purchase  said  property  for  $30,- 
000,  then  the  plaintiffs  cannot  recover,  and 
your  verdict  should  be  for  the  defendant 

"(8)  The  court  instructs  the  Jury  that  if 
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MORGAN  ▼.  MORGAN.   * 
(St    Louia    Court   of    Appeals.      Misaourl. 
Nov.  17,  1908.) 

1.  DlVOBCB    (J    130*>— GbOUNDS— SUFFICIEWOT 

OF  Evidence. 

Evidence  considered,  and  held  sufficient  to 
entitle  plaintiff  to  a  divoice  on  the  grounds  of 
cruelty  and  nonsapport 

[E>d.  Note.— For  other  cases,  see  Divorce, 
Dec.  Dig.  f  130.*] 

2.  Divorce  (|  150*>— Gboukdb— DiflCBrnoN  or 
Court. 

Where  the  evidence  clearly  shows  the  ex- 
istence of  grounds  for  a  divorce,  the  granting 
of  the  divorce  is  not  discretionary  with  the 
court,  but  is  mandatory. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Dec 
Dig.  §  150.») 

Appeal  from  St.  Louis  Circuit  Court;  Wm. 
E.  Klnsey,  Judge. 

Action  for  divorce  by  Helen  K.  Morgan 
against  Daniel  Morgan.  From  a  judgment 
dismissing  the  petition,  plaintiff  appeals.  Re- 
versed and  remanded. 

A.  A.  Paxson,  for  appellant 


BLAND,  P.  J.  The  action  is  for  divorce. 
The  petition  alleges  that  platatiflT  and  de- 
fendant were  married  at  the  city  of  St  Louis 
on  August  SO,  1905,  and  continued  to  lire 
together  thereafter  until  January  8,  1008, 
when  defendant  left  plaintiff,  saying  be  could 
not  support  her.  After  alleging  that  plain- 
tiff at  all  times  treated  defendant  with  kind- 
ness and  affection  and  dlsobarged  all  her 
marital  duties,  the  petition  alleges:  "That 
defendant  Is  possessed  of  a  violent  temper 
and  jealous  disposition,  and  very  much  pre- 
fers an  easy,  idle  life  to  one  of  activity. 
That  In  consequence  thereof  the  defendant 
has  wholly  failed  to  properly  support  plain- 
tiff during  their  entire  married  life.  That 
from  September  17,  1906,  until  February  11, 
1907,  the  defendant  left  plaintiff  and  lived 
apart  from  her  because  of  his  Inability  to 
support  plaintiff,  and  that  after  he  returned 
to  plaintiff,  on  account  of  his  Idle  and  un- 
businesslike habits,  carelessness,  and  Indiffer- 
ence, failed  to  support  plaintiff  properly,  so 
that  she  was  compelled  to  obtain  means  from 
her  relatives.  That  In  the  month  of  June, 
1907,  the  defendant  sent  for  his  child  by  a 
former  marriage  for  tbe  purpose  of  visiting 
for  two  weeks,  and,  when  plaintiff  requested 
of  defendant  some  money  with  which  to  en- 
tertain his  child  and  her  attendant,  defend- 
ant refused  to  comply  with  said  request 
That  frequently  during  their  married  life, 
and  morr>  especially  during  the  last  year  of 
same,  defendant  when  angry  would  fly  Into 
a  rage,  and  would  throw  himself  on  the  floor, 
and  cry  out  and  beat  It  with  his  head,  hands, 
and  feet  That  about  December  15,  1907,  on 
a  Sunday,  the  defendant  grasped  the  plain- 
tiff's throat  with  both  hands,  and  choked  her, 
and  said  that  he  would  get  a  gun  and  blow 


plaintiff's  brains  oat  and  would  then  bloc 
bis  own  out  That  In  October,  1907.  wbec 
plaintiff  informed  defendant  that  sbe  wa 
going  to  an  entertainment,  the  defendant  cob- 
ducted  himself  In  the  most  violent  maniit: 
by  striking  the  table  violently  with  bis  6si. 
throwing  himself  on  the  floor,  and  beating  It 
with  his  head,  hands  and  feet  That  In  tt-r 
same  month  of  October,  1907,  the  defendsLt 
took  a  butcher  knife  and  flonriabed  it  aboLt 
plaintiff's  and  defendant's  beads,  and  saU 
that  he  might  as  well  end  both  their  liT<:>. 
as  be  could  not  support  plaintiff,  and  wooU 
not  let  anybody  else  have  her.  That  on  r>«- 
cember  28,  1907,  the  defendant  assanluo 
plaintiff  with  his  hands  in  a  most  vloleu 
maimer.  That  on  numerous  occasions  tt< 
defendant  has,  without  cause,  quarreled  witt 
plaintiff,  and  been  guilty  of  loud  and  nnse«:3- 
ly  conduct,  so  as  to  attract  the  attention  cf 
others.  That  the  defendant  has  never  idf- 
quately  supported  plaintiff,  nor  made  pr»i:»: 
efforts  to  do  so,  although  be  was  in  go-.id 
health  and  quite  able  to  work  if  so  inclined' 
Defendant  was  personally  served  with  pn>- 
cess  of  summons  to  appear  at  the  Februarr 
term,  1908,  to  answer  the  complaint  of  plain- 
tiff. He  made  default,  and  a  default  judg- 
ment was  rendered  against  him,  and  t> 
cause  continued  to  the  ninth  day  of  the  sc  - 
ceedlng  month.  On  March  9th,  defendart 
still  being  in  default,  plaintiff's  evidence  vi.- 
heard  by  the  court,  at  the  conclusion  «f 
which  the  court  dismissed  the  cause  A  ns'- 
tion  for  new  trial  proving  of  no  avail,  plab 
tiff  appealed. 

Plaintiff's  evidence  shows  that  defender 
was  of  a  jealous  disposition  and  posses.«-i 
of  a  violent  temper,  and  failed  to  support  i  < 
wife,  though  he  was  a  healthy  and  ai.-'.^ 
bodied  man ;  that  from  September  17,  1906.  i ' 
February  11,  1906,  defendant  absented  bia:- 
seU  from  plaintiff,  without  cause  or  excu^. 
and  failed  to  contribute  anything  to  tier  sup- 
port ;  and  that  sbe  had  to  rely  on  her  people 
for  maintenance. 

Plaintiff  testified  as  follows:  "On  Sand«.v. 
December  15th,  I  was  sitting  and  readint. 
and  Mr.  Morgan  came  in  and  asked  if  I 
wanted  him  to  leave  me,  and,  when  I  did  ih  : 
answer  him,  he  grasped  me  around  tbe  thr  i: 
and  almost  choked  me,  and,  after  I  had  frtf-l 
myself,  he  said  he  was  going  to  get  a  re 
and  blow  my  brains  out  and  then  blow  h.'< 
own  out  The  people  downstairs  heard  hir 
He  grabbed  me  around  the  throat  with  !u- 
hands,  almost  choked  me,  and  I  had  t- 
stniggle  to  tree  myself  from  him.  We  tiC 
had  no  difficulty  that  day  at  all.  He  just 
came  up  and  asked  If  I  wanted  him  to  Im^ 
me,  and  he  owed  considerable  money  and  h^l 
received  a  number  of  letters  from  bis  crtKl- 
tors  the  day  before,  and  I  think  that  upsr: 
him  considerably.  In  October,  1907.  a  Mis 
Green,  whom  I  bad  known  all  my  life  inviteJ 
me  to  go  to  the  matinee  with  her.    Defendut 
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had  no  objections  to  her,  but  said  he  didn't 
want  me  to  go,  to  break  the  engagement,  and, 
when  I  said  I  couldn't,  he  beat  his  hands  and 
face  and  kicked  over  a  few  chairs,  and  beat 
the  floor  with  bla  head,  bands,  and  feet  In 
that  same  month  I  asked  defendant  to  let 
me  have  some  money  to  get  some  groceries 
with,  and  he  took  a  butcher  knife  and  flashed 
It  above  our  heads  and  said  he  might  as  well 
end  both  our  Uvea,  as  he  couldn't  support  me, 
and  wouldn't  let  any  one  else  have  me.  He 
did  that  in  such  a  way  that  I  feared  him. 
I  feared  him  very  much  since  that  Sunday  he 
threatened  to  blow  my  brains  out  In  Octo- 
ber he  was  rery  threatening  about  that  In 
December  he  threatened  to  blow  my  brains 
out  Judge  PaxBon:  *  *  *  On  the  26th 
of  December  what  occurred?  A.  Mr.  Morgan 
wanted  me  to  arrange  for  a  New  Tear's  din* 
ner,  and  I  told  him  we  couldn't  afford  to  do 
that  snd  then  he  grasped  me  very  violently 
by  the  shoulders  and  Insisted  on  my  doing  It, 
bat  we  couldn't  do  It,  as  we  hadn't  the  money, 
and  so  couldn't  give  the  dinner.  He  wanted 
to  entertain  friends — my  people  and  some 
friends.  He  was  and  is  an  able-bodied  man, 
able  to  work  If  he  were  willing.  His  health 
has  been  exceptionally  good  while  we  were 
married.  He  never  complained  of  anything 
as  to  his  health.  On  January  8,  1908,  Mr. 
Morgan  c&me  to  me  and  said  he  couldn't  sup- 
port me,  and  he  was  going  away ;  and  he  tele- 
phoned for  an  express  wagon,  and  assisted 
the  man  to  put  his  trunk  on  the  wagon,  and 
then  came  upstairs  and  said  good  bye,  and 
that  he  wasn't  man  enough  to  take  care  of 
me,  and  I  said  good-bye.  Q.  Has  he  ever 
been  back  since?  A.  He  came  one  Sunday 
evening.  The  Court:  Tou  say  he  came  to 
see  you?  A.  Yes,  sir;  one  Sunday  evening 
be  came  to  the  door  and  knocked  on  the  door 
and  rang  the  bell.  Q.  You  knew  he  was 
there  and  wouldn't  attend  to  it?  A.  No;  I 
was  afraid  of  him.  I  had  t>een  afraid  of  him 
ever  since  that  Sunday  he  threatened  to 
shoot  me.  The  Court :  You  were  not  afraid 
of  him,  were  you?  A.  I  certainly  was.  So 
much  so  that  I  had  to  take  medicine  for  my 
nerves  ever  since  that  Sunday.  Dr.  Guhman 
Is  my  physician.  My  maiden  name  was  De- 
ters. All  these  offenses  were  committed  by 
defendant  in  St  Louis,  and  I  am  now  really 
afraid  that  defendant  will  carry  out  that 
threat  I  certainly  am  very  much  afraid 
of  it" 

Mrs.  Kate  Deters,  plaintiff's  mother,  testi- 
fied as  follows:  "I  visited  my  daughter  on 
St  Louis  avenue  and  frequently  since  she 
has  been  living  in  my  flat.  Plaintiff  proper- 
ly attended  to  her  duties  as  a  housewife ;  was 
a  nice  tidy  housekeeper.  She  attended  to 
her  household  the  way  she  ought  to  do,  and 
was  very  saving.  I  frequently  saw  plaintiff 
and  defendant  together.  She  treated  him 
kindly  and  affectionately  as  a  wife  ought  to 
do,  and  she  treated  his  child  tbe  same  way 
while  it  was  with  her.  His  disposition  was 
very  disagreeable.    He  showed  very  bad  tem- 


per and  a  jealous  disposition,  and  whenever 
anybody  talked  to  her — my  son  or  my  niece 
or  anybody  in  the  house — he  was  so  Jealous 
he  couldn't  see.  He  showed  ugly  ways  about 
it  by  cutting  a  person  short.  He  would  cut 
you  short  when  you  talked  to  him.  I  fre- 
quently heard  him  when  he  threw  himself  on 
the  floor  and  pounded  the  floor  and  furni- 
ture. Oxten  has  my  daughter  come  down- 
stairs to  me  just  after  I  heard  him  making 
those  noises,  and  she  was  nervous  and  crying. 
He  would  make  an  awful  noise  like  some- 
body would  throw  something  down  on  the 
floor,  turn  over  tbe  chairs  and  things  like 
that,  and  you  could  hear  his  voice  all  the 
time.  I  could  tell  that  it  was  his  voice,  and 
she  was  usually  crying  whenever  be  would 
make  such  a  noise.  She  is  still  living  there, 
and  I  have  to  support  her.  My  husband  is 
in  the  grocery  business  on  Sutherland  avenue. 
My  daughter  associates  with  proper  people, 
and  her  character  is  good." 

Harry  Mesker,  a  witness  for  plaintiff,  testi- 
fied as  follows:  "I  knew  Mr.  Morgan.  I 
took  care  of  the  premises.  My  attention  has 
frequently  been  attracted  by  these  unusual 
noises  in  Mr.  Morgan's  house,  like  something 
falling  upstairs,  and  I  would  go  up  and  see 
if  anything  happened  and  I  could  generally 
hear  Mr.  Morgan's  voice  quarreling.  Tbe 
noise  was  made  by  throwing  over  chairs  and 
pushing  the  table  around,  and  all  of  a  sud- 
den heard  a  dead  fall.  I  couldn't  help  hear- 
ing. On  three  or  four  occasions  I  paid  par- 
ticular attention  to  It  and  could  tell  from 
the  noise  that  It  was  Mr.  Morgan's  voice.  I 
am  In  no  way  related  to  the  parties." 

Joseph  Laudauer  testified  as  follows:  "I 
have  known  plaintiff  from  childhood.  I  do 
not  know  her  husband.  I  know  plaintiff's 
general  reputation  among  those  with  whom 
she  associates,  and  it  is  Just  as  good  as  it 
can  be." 

That  this  evidence  shows  defendant  was 
guilty  of  cruelty  and  Intolerable  Indignities 
toward  his  wife  admits  of  no  doubt.  It  also 
shows  that  this  conduct  began  a  few  months 
after  their  marriage,  and  grew  worse  until 
defendant  abandoned  his  wife.  It  further 
shows  defendant's  frequent  and  unreason- 
able outbursts  of  passion  were  without  provo- 
cation ;  that  on  account  of  his  laziness  he  was 
unwilling  to  work  to  support  his  wife,  and 
for  this  reason,  and  no  other,  he  abandoned 
her.  We  think  plaintiff's  evidence  shows  she 
is  entitled  to  the  relief  prayed  for.  Her  right 
to  a  divorce  did  not  rest  In  the  discretion  of 
the  court,  but  is  a  statutory  right  which  the 
court  was  bound  to  enforce.  Grenzebach  v. 
Grenzebach,  118  Mo.  App.  280,  94  S.  W.  567 ; 
Ulrey  v.  Ulrey,  80  Mo.  App.  48. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  the  trial  court  to  set  aside 
its  Judgment  dismissing  plalntifTs  cause  of 
action,  to  enter  a  decree  divorcing  her  from 
her  husband,  and  to  allow  her  such  alimony 
as  the  court  may  deem  Just  and  proper.  Ail 
concur. 
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CLARKSON  V.  LEE. 
<St  lioois  Court  of  Appeals.    Missouri.    Nor.  5. 

PlBADINQ    (!   218*)— GOUPIAIin>— AUENDUSNT 

— New  Cause  of  Action. 

An  amended  petition  to  recover  rent  under 
a  written  lease,  which  merely  corrected  the 
date  of  the  contract  and  the  per  acre  rental  as 
erroneously  stated  in  the  original  petition,  the 
refusal  to  pay  a  year's  rent  for  the  same  lands 
l>einK  complained  of  in  both  petitions,  was  not  a 
substitution  of  a  new  cause  of  action,  but  an 
amendment  tf  conform  the  allegations  of  the 
petition  to  the  dates,  etc.,  of  the  contract  sued 
on,  and  was  properly  allowed. 

[Ed.  Note.— For  other  cases,  Be«  Pleading, 
Dec.  Dig.  i  248.*] 

Appeal  from  drcuit  Court,  MlsslBsippl 
County;    Henry  C.  Riley,  Judge. 

Action  by  Lota  Olarkson  against  Walter 
v.  Lee.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Affirmed. 


Russell    &   Deal,    for   appellant. 
O'Bryan,  for  respondent 


H.    C. 


BLAND,  P.  J.  The  actlcm  la  to  recover 
^.50  per  acre  as  rent  for  126  acres  of  ag- 
ricultural lands  (described  In  the  petition) 
tor  one  year,  beginning  August  1,  1905,  and 
«ndlng  August  1,  1906.  The  petition  states 
that  the  contract  of  lease  was  entered  into 
•on  December  16,  1902,  by  Fannie  Clarkson, 
the  then  guardian  of  plaintiff,  and  the  de- 
fendant; that  plaintiff  attained  her  majority 
before  the  commencement  of  the  suit,  etc. 
On  October  1,  1906,  defendant  appeared  to 
the  action  by  attorney,  and  filed  a  general 
denial.  On  the  3d  day  of  April,  1907,  plain- 
tiff filed  an  amended  petition.  In  which  she 
alleged  that  the  same  lands  described  in  the 
original  petition  were  leased  by  Fannie 
Clarkson,  plaintlfTs  then  guardian,  to  de- 
fendant on  November  10,  1900,  at  a  rental 
of  $3  per  acre,  and  that  this  contract  was  In 
^vrlting;  that  the  written  contract  "is  lost 
and  the  dates  unknown  to  plaintiff  till  yes- 
terday, but  is  the  same  contract  declared  up- 
on In  the  original  petition."  On  April  4, 
1907,  defendant  moved  to  strike  out  the 
amended  petition  on  the  ground  that  it  sub- 
stituted a  new  cause  of  action.  In  said  mo- 
tion defendant  set  forth  in  luec  verba  what 
he  alleged  to  be  copies  of  two  written  leases 
entered  Into  between  himself  and  Fannie 
Clarkson  as  guardian  of  plaintiff  and  other 
minors,  one  of  which  Is  dated  December  16, 
1902,  and  the  other  November  10,  1000.  The 
lands  described  in  the  petition  are  not  de- 
scribed In  the  lease  of  December  16,  1902, 
but  are  expressly  excluded  from  the  lands 
described  therein.  They  are  Included  in 
the  lease  of  November  10,  1900,  which,  as  to 
the  lands  described  In  the  petition,  was  to 
expire  August  1,  1906.  The  leases  were  not 
offered  in  evidence  on  the  hearing  of  the 
motion  to  strike  out,  and  no  offer  was  made 
to  prove  the  copies  filed  with  and  made  a 


part  of  the  motion.  The  court  orermled  the 
motion,  whereupon  defendant,  after  saving 
his  exceptions,  declined  to  plead  furtber  to 
the  amended  petition.  The  court  heard 
pialntifTs  evidence,  and  rendered  Jadgment 
in  her  favor  for  $390.  In  due  time  defend- 
ant filed  a  motion  in  arrest  of  judgment, 
which  the  court  overruled,  whereupon  de- 
fendant appealed,  and  brings  the  case  here 
on  the  record  proper. 

L  The  only  question  for  decision  is  wheth- 
er or  not  the  amended  petition  snbstitnted  a 
new  cause  of  action.  The  action  stated  hi 
the  original  petition  is  for  one  year's  rent 
for  125  acres  of  land  described  in  the  orig- 
inal petition  at  $3  per  acre,  the  rent  year 
beginning  August  1,  1906,  and  raiding  Au- 
gust 1,  1906.  The  amended  petition  alleged 
that  the  lease  was  executed  November  10, 
1900,  that  it  was  lost  and  the  dates  were  un- 
known to  plaintiff  until  the  day  before  the 
amended  petition  was  filed,  bat  that  It  is 
the  same  contract  declared  apon  In  the  orig- 
inal petition.  Both  petitions  are  for  the 
same  year's  rent  for  the  nse  of  the  identical 
lands,  and  both  allege  the  lease  of  this  land 
was  in  writing  and  signed  by  the  Identical 
parties.  To  maintain  her  action  on  either 
petition  plaintiff  was  bonnd  to  produce  a 
written  lease.  The  lease  of  Decembw  1& 
1902,  did  not  correspond  with  the  allegations 
in  either  of  the  petitions  for  the  reason  the 
lands  described  were  not  Included  in  that 
lease.  The  amended  petition  states  that  the 
dates  of  the  lease  and  the  rent  per  acre  ap- 
on which  the  suit  is  based  are  erroneouslj 
stated  in  the  original  petition,  and  states  as 
an  excuse  for  the  error  that  the  lease  was 
lost  and  the  knowledge  of  the  true  dates  and 
rate  of  rent  first  came  to  plaintiff  the  day 
previous  to  filing  the  amended  i>etltIon.  We 
think  this  statement  of  facts  clearly  shows 
the  amended  petition  was  filed  for  the  pur- 
pose of  correcting  errors  as  to  dates,  etc. 
contained  in  the  original  petition,  and  for 
the  purpose  of  ayoidlng  a  like  amendment 
at  the  trial  on  the  offer  of  the  lease  of  lik^> 
in  evidence,  which  would  likely  have  resulted 
in  a  continuance  of  the  cause  at  plaintiff's 
cost.  The  gist  of  the  action  as  stated  In  both 
petitions  is  to  recover  rient  on  the  same  lands 
for  the  same  year.  The  same  injury  (refusal 
to  pay  a  year's  rent)  Is  complained  of  in 
both  petitions  and  both  allege  the  breach  of 
a  written  contract,  and  the  mere  fact  that 
the  date  of  this  contract  and  the  per  acre 
rent  erroneously  stated  in  the  original  peti- 
tion were  corrected  in  the  amended  petition 
was  not  a  substitution  of  a  new  canae  of  ac- 
tion, but  a  simple  amendment  to  conform  the 
allegations  of  the  petition  to  the  dates,  etr.. 
of  the  contract  sued  on.  The  amendment 
was  permissible  under  the  Code  in  further- 
ance of  Justice,  and  the  trial  court  did  not 
err  In  overruling  defendant's  motion  to  striike 
it  out.     Rippee  y.  Railway,  154  Mo.  33S,  K 
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at  bis  cost,  and  granted  him  ten  days  in 
which  to  plead.  From  the  order  of  the  court 
setting  aside  the  Judgment  by  default,  plain- 
tiff appealed. 

1.  Thongb  WoIIcen  conld  not  read  Ehiglish, 
his  evidence  shows  that  his  daughter,  to 
whom  the  summons  was  delivered  at  his  resi- 
dence, could  read  English  and  tbat  she  ac- 
quainted him  with  its  contents;  tbat  be 
then  went  to  defendant  Miller,  who  was  bis 
son-in-law,  and  inquired  about  the  suit,  and, 
on  Miller's  assurance  that  the  suit  did  not 
concern  bim  (Wolken),  he  paid  no  farther  at- 
tention to  it  until  after  judgment  was  ren- 
dered and  execution  Issued  and  one  of  bis 
tenants  was  served  with  process  of  garnish- 
ment. On  this  evidence  the  conclusion  Is  Ir- 
resistible that  Wolken  did  not  use  due  dili- 
gence, but,  on  the  contrary,  was  grossly  neg- 
ligent in  failing  to  answer  the  petition  or  to 
ai^ar  to  the  action  until  after  final  Judg- 
ment bad  been  rendered  against  him.  In 
his  motion  to  set  aside  the  Judgment,  he 
states  a  good  and  valid  defense,  and  in  bis 
examination  he  swore  he  did  not  sign  the 
note  sued  on  nor  authorize  any  one  to  sign 
it  for  him.  In  these  circumstances,  did  the 
trial  court  commit  reversible  error  In  sus- 
taining W(dken's  motion  to  set  aside  the 
Judgment?  The  proceedings  were  not  under 
the  provisions  of  section  777,  Rev.  St  1899 
(Ann.  St  1906,  p.  752),  cited  and  relied  on  by 
plaintiff.  This  section  provides  for  the  filing 
of  a  petition  for  review  after  final  Judgment 
by  default.  In  cases  where  the  defendant  was 
not  personally  served  with  process  of  sum- 
mons an$  did  not  appear  to  the  action.  In 
such  circumstances  the  petition  may  be  filed 
at  any  time  within  three  years  after  the 
Judgment  was  rendered.  Rev.  St  1899,  g  779 
(Ann.  St  1906,  p.  753).  The  proceedings  In 
the  case  In  hand  appear  to  have  been  regular 
and  in  conformity  with  law,  but  during  the 
term  at  which  the  Judgment  was  rendered  It 
was  within  the  breast  of  the  court,  and  for 
good  cause  shown,  or  on  its  own  motion  for 
cause,  It  had  the  undoubted  right  to  set  aside 
the  Judgment  and  grant  Wolken  time  to 
plead  within  a  reasonable  time.  Robyn  v. 
Chronicle  Pub.  Co.,  127  Mo.  385,  30  S.  W. 
130;  Rottmann  v.  Schmncker,  94  Mo.  144,  7 
S.  W.  117;  Scott  V.  Smith,  133  Mo.  618,  34 
S.  W.  8C4;  Aull  v.  St  Louis  Trust  (3o.,  149 
Mo.,  loc.  cit.  13,  14,  50  S.  W.  289;  Head  v. 
Randolph,  83  Mo.  App.  284.  This  power  be- 
ing Inherent  in  the  trial  court.  Its  discretion 
in  setting  aside  Its  own  Judgment  will  not  be 
reviewed,  unless  It  affirmatively  appears  the 
court  acted  arbitrarily  and  oppressively. 
Scott  V.  Smith,  supra;  Harkness  v.  Jarvls, 
182  Mo.,  loc.  cit  241,  242,  81  S.  W.  446,  and 
*-ases  cited  therein.  Though  Wolken  was  neg- 
ligent, yet  his  testimony  shows  he  has  a  good 
and  valid  defense  to  plaintiff's  cause  of  ac- 
tion as  against  him.  The  cause  may  yet  be 
tried  and  Justice  be  done.     In  the  circum- 


stances  we   think   the  learned    trial    judgfe 

exercised  a  sound  discretion  in  sustaining  the 

motion  to  set  aside  the  Judgment  by  default 

The  Judgment  Is  affirmed.     All  concur. 


ROBERTS  V.  MODERN  WOODMEN  OF 

AMERICA. 

(St.  Lonis  C!ourt  of  Appeals.     Missouri.     Nov. 

1.  INSUBANCE  (i  812*)— Actions  on  Policies 
—TIME  WiTHiw  Which  AcrnoN  BIdst  bs 
Brought— Validitt  of  Pbovisions. 

Under  Rev.  St  1890,  |  890  (Ann.  St.  1906. 
p.  832),  making  void  all  parts  of  a  contract  lim- 
iting the  time  in  which  an  actJOD  may  be  in- 
■tituted,  the  coart  in  an  action  on  a  beneficiaiy 
certificate  properly  struck  out  an  affirmative  de- 
fuse allegmg  in  bar  of  the  action  that  it  was 
not  commenced  within  one  year  after  insared's 
death,  as  required  by  the  certificate. 

{Ed.  Note. — For  other  cases,  see  Insaraoce. 
Cent  Dig.  {  l!)i«;    Dec.  Dig.  {  812.»J 

2.  iNSUBANCE  (f  125*)  — The  Contbaot  is 
Generai^— What  Law  Governs — Pi..acb  of 
Contract. 

Where  a  beneficiary  association  and  icsar- 
ed  were  both  residents  of  .the  state  of  Illinois 
at  the  time  the  application  for  insurance  was 
made,  and  the  certificate  was  issued  and  deliver- 
ed, the  contract  was  an  Illinois  contract  gov- 
erned by  the  laws  of  that  state. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
CJent.  Dig.  J}  173,  174;   Dec.  Dig.  |  123. •] 

3.  insdbanck  ((  125*)— actions  on  poi.icie3 
—Time  Within  Which  Action  Must  be 
Brought. 

Where,  in  an  action  on  a  beneficiary  cer- 
tificate, defendant  set  up  that  the  contract  was 
made  in  Illinois,  and  that  under  the  laws  of  that 
state  a  clause  in  the  certificate,  requiring  suit 
thereon  to  lie  brought  within  one  year  after 
insured's  death,  was  valid,  and  tbat  the  action 
was  not  BO  brought  it  was  entitled  to  show  in 
bar  of  tbe  action  that  the  stipulation,  though 
invalid  under  the  laws  of  Missouri,  was  valid 
under  the  laws  of  Illinois. 

[Ed.  Note. — For  other  cases,  see  Insnrance, 
Cent  Dig.  {{  173,  174;  Dec.  Dig.  i  123.*] 

Appeal  from  Circuit  Court,  Monroe  Oonn- 
ty;   David  H.  Eby,  Judge. 

Action  by  Matilda  Roberts,  etc.,  against 
the  ModeiB  Woodmen  of  America.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

BenJ.  D.  Smith  and  Tunnell  &  Hart,  for 
appellant.  Jas.  H.  Whitecotton  and  "W.  W. 
Barnes,  for  respondent 

BLAND,  P.  J.  Tbe  defendant  Is  a  frater- 
nal beneficiary  association  Incorporated  un- 
der the  laws  of  the  state  of  Illinois,  and  Is 
authorized  to  do  business  as  a  fraternal 
beneficiary  association  In  the  state  of  Mis- 
souri. Its  chief  business  office  is  at  RiH-k 
Island,  in  the  state  of  Illinois.  On  F'ebruary 
23,  1894,  defendant  Issued  and  delivered  to 
William  White,  then  residing  in  the  state  of 
Illinois,  and  described  as  a  member  of  Bnm- 
side  Camp,  No.  2163,  its  certificate  of  insur- 
ance. Insuring  the  life  of  said  White  In  a 
sum   not  to   exceed   (2,000,   payable   on    his 
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Digitized  by  VjOOQlC 


728 


113  SOUTHWESTEBN  RBPOBTBB. 


(Mo. 


and  to  abow  that  !t  had  not  been  paid:  the 
case  not  being  one  of  confession  and  avoidance, 
80  as  to  give  defendant  an  absolute  right  to  open 
and  close. 

[Ea.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  55  47,  66 ;  Dec  Dig.  {  25.*] 
2.  Tkiai,  (I  23*)— Right  to  Open  and  Close. 
Ordinarily,  where  plaintiff  must  introduce 
some  evidence  to  recover,  he  may  open  and 
close;  but,  if  the  burden  is  slight,  and  the  real 
contest  is  confined  to  the  defense,  the  -  trial 
court  has  a  sound  discretion  to  permit  defend- 
ant to  open  and  close. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  47 ;    Dec  Dig.  {  25.*] 
S.  Appbai,  and   Ebbob   (S   1046*)— Habuuiss 

Ebbob  —  Dknial  of  Rigjot  to   Opkn  and 

Close. 

One  sued  on  a  note,  who  answered  under 
oath,  denying  generally,  and  alleging  that  she 
was  an  indorser  and  not  a  maker,  was  not  prej- 
udiced by  any  error  in  denying  her  the  right  to 
open  and  close. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4130;   Dec  Dig.  f  1046.*] 

4.  Bills   and    Notes    (5    538*)— Aonon    or 
Note— Instructions. 

Where  one  sued  on  a  note  claimed  to  be  an 
indorser,  and  not  a  maker,  it  was  proper  to  in- 
struct that  it  was  not  enough  to  defeat  recoTery 
that  defendant,  at  or  before  delivery  of  the 
note,  believed  that  she  had  signed  as  an  indors- 
er, but  such  must  have  been  the  payee's  undeiv 
standing. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  i  63S.*] 

5.  Bills  and  Notes   (5  538*)- Action  oh 
Note— Instbuctions. 

Where  one  sued  on  a  note  claimed  to  be 
an  indorser,  and  not  a  maker,  it  was  proper  to 
instruct  that  conversations  between  defendant 
and  one  of  the  makers  regarding  the  indorse- 
ment did  not  bind  the  payee,  unless  he  or  his 
representative  was  present  when  or  before  the 
note  was  accepted,  or  unless  lie  was  informed 
of  such  conversations,  so  that  he  can  be  said 
to  have  known  thereof  or  to  Iiave  acquiesced 
therein. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  ^  538.*] 

e.  Appeal  and  Ebbob  ({  8S2*)—Ebbob»— Es- 
toppel. 

Appellant  cannot  complain  of  an  instruc- 
tion conforming  to  her  position  on  the  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }f  8602,  3604;    Dec  Dig.  | 

Appeal  from  St  Louis  Circuit  Court;  Jas. 
B.  Witbrow,  Judge. 

Action  by  Michael  Oexner  against  Fred 
Loelir,  Jr.,  and  others.  From  a  judgment 
for  plaintiff,  defendant  Emllie  Donck  ap- 
peals   Affirmed. 

See,  also,  117  Mo.  App.  698,  83  S.  W.  833. 

Hnrlan  Jeffries  and  Wagner  &  Coram,  for 
appellant    W.  F.  Carter,  for  respondent 

BLAND.  P.  J.  The  action  is  on  the  follow- 
ing promissory  note:  "$1000.  Belleville,  111., 
Jan  2,  1900.  One  year  after  date  we  prom- 
ise to  pay  to  the  order  of  Michael  Oexner, 
one  thousand  dollars  for  value  received,  ne- 
gotiable and  payable  without  defalcation  or 
discount  and  with  interest  from  date  at 
the  rate  of  six  per  cent  per  annum.     [20 


cent  Bevenue  stamp,  canceled.]  Fred  Loehr, 
Jr.  Wendelln  Oexner."  The  note  was  in 
dorsed  on  the  back  as  follows:  "Ehnilie 
Donck.  Josephin  A.  Loehr."  The  process 
was  against  Emllie  Donck  alone,  wlio  for  an- 
swer stated,  in  substance,  that  she  did  not 
sign  the  note  as  a  maker,  but  wrote  her 
name  across  the  back  of  it  as  an  indorser, 
and  that  she  was  not  notified  that  demand 
of  payment  had  been  made  at  the  maturity  of 
the  note,  and  that  it  was  not  paid.  Tbe  re- 
ply denied  the  new  matter  in  the  answer. 
Trial  resulted  in  judgment  for  plalntifC,  from 
which  Mrs.  Donck  appealed. 

The  evidence  Is  that  Fred  Loebr  and  Wen- 
delln Oexner,  desiring  to  go  into  the  coal 
business,  in  the  city  of  St  Louis,  made  ap- 
plication to  plaintiff  for  a  loan  of  f  1,000: 
that  plalntifC  agreed  to  let  them  baTe  that 
sum  if  they  would  get  Mrs.  Donck  (Loehr's 
motfaer-ln-law,  with  whom  he  resided  at  the 
time)  as  surety  on  a  note  for  that  amount 
Plaintiff  resided  in  Belleville,  111.,  where  tbe 
note  was  prepared  and  delivered  to  Loehr, 
who  took  it  to  St  Louis,  where  it  was  In- 
dorsed by  Mrs.  Donck.  It  was  then  taken 
back  to  Belleville,  delivered  to  plaintiff,  and 
tbe  money  handed  over  to  Loelir  and  O^tner. 
Interest  was  paid  on  the  note  by  Loetar  and 
Oexner  to  January  12,  1902.  Fred  Loehr  tes- 
tified that  he  agreed  with  Mrs.  Donck  that 
plaintiff  should  notify  her  if  the  note  was  not 
paid  at  maturity,  and  that  at  the  time  he 
delivered  the  note  to  plaintiff  he  told  him  he 
should  notify  Mrs.  Donck  when  the  note  ma- 
tured, if  It  was  not  paid  at  maturity,  and 
plaintiff  agreed  to  give  sncb  notice,  and  took 
tbe  note  with  that  understandins.  Mrs. 
Donck  testified  that  she  was  at  plaintitTs 
house  a  few  weeks  after  the  note  was  made, 
and  that  plaintiff  told  her  he  would  notify 
her  when  the  note  was  due,  if  it  was  not 
paid.  Plaintiff  testified  that  he  asked  secur- 
ity on  the  note,  and  Loehr  asked  him  how 
bis  mother-in-law  (Mrs.  Dondc)  wonld  do; 
that  be  said.  "I  guess  It  is  all  right" ;  that 
the  note  was  brought  back  with  her  name 
across  the  back  of  it,  and  he  accepted  it; 
that  not  a  word  was  said  about  any  notice 
to  Mrs.  Donck.  Plaintiff  also  testified  that 
be  did  not  at  any  time  have  any  conversa- 
tion with  Mrs.  Donck  about  giving  her  notice 
of  nonpayment  of  the  note. 

The  following  Instractions  given  by  the 
court  in  behalf  of  plaintiff  were  objected  to. 
to  wit:  "(2)  The  court  instructs  the  jury 
that  the  harden  of  proof  is  on  tbe  defend- 
ant, EmUle  Donck,  to  establish,  by  a  pre- 
ponderance of  the  evidence,  that  there  was 
such  an  agreement  or  understanding  between 
her  and  the  plaintiff  that  she  was  to  be 
treated  or  held  as  indorser.  By  the  term 
'preponderance  of  evidence,'  as  used  In  this 
Instruction,  is  not  meant  the  greater  noipher 
of  witnesses,  but  the  greater  weight  of  cred- 
ible testimony  in  tbe  case.    *    *    *    (^  Tbe 


•For  oth«r  cai««  ■••  *am*  toplo  and  lectioii  NUMBER  In  Dee.  *  Am.  Digs.  U07  M  dat%  *  B*BOltor  tuOw 


Digitized  by  V^OOQ IC 


Mo.) 


OBXNER  T.  LOEHR 


729 


coart  farther  InstrnctB  yon  that  It  1b  not 
enough  for  you  to  find  that  said  defendant, 
at  or  before  the  delivery  of  said  note,  under- 
stood or  beltered  that  she  had  signed  the 
same  as  an  'Indorser,'  In  Its  legal  sense,  but 
you  mnst  also  find  from  the  evidence  that 
such  was  also  the  understanding  and  belief 
of  the  plaintiff  at  or  before  the  delivery  to 
him  of  said  note;  and,  unless  you  do  so  find, 
your  verdict  mnst  be  for  the  plaintiff.  •  •  • 
(6)  The  court  Instructs  you  that  conversa- 
tions had  by  the  defendant  Emllle  Donck  with 
Fred  Loebr,  Jr.,  with  reference  to  the  in- 
dorsement of  the  note  in  question,  are  not 
binding  on  the  plaintiff  in  this  case,  nnless 
the  plaintiff  was  present  In  person  or  by  rep- 
resentative, or  nnless,  before  the  note  was 
accepted  or  received  by  him,  he  was  Inform- 
ed of  sncb  conversations,  so  that  he  can  be 
said  to  have  acted  with  knowledge  thereof, 
or  to  have  acquiesced  therein."  Complaint 
la  also  made  that  the  coart  refused  to  per- 
mit defendant  to  open  and  dose  the  case. 

1.  The  petition  alleges  that  Mrs.  Donck 
Is  a  maker  of  the  note  sued  on,  and  that  It 
is  overdue  and  unpaid.  Mrs.  Donck  filed  a 
verified  answer,  which  was  a  general  denial, 
and  an  allegation  that  she  was  not  a  maker 
of  the  note,  but  wrote  her  name  on  the  back 
of  It  as  an  indorser.  Therefore  plaintiff  could 
not  recover  wlthont  the  introduction  of  es- 
sential evidence,  to  wit,  the  note,  and  evi- 
dence that  It  had  not  been  paid.  Hence,  pri- 
marily, the  burden  of  proof  was  on  him.  It 
is  true  the  note  itself  showed  prima  facie 
that  Mrs.  Donck  was  liable  as  a  maker,  but  It 
contained  no  Inherent  evidence  of  the  other 
issue  that  It  had  not  been  paid.  Therefore 
the  case  Is  not  one  of  confession  and  avoid- 
ance, In  which  the  harden  in  the  first  In- 
stance is  on  the  defendant,  and  where  he 
would  have  the  undoubted  right  to  open  and 
dose.  Ordinarily,  where  the  plaintiff  Is  re- 
quired to  Introduce  some  evidence  to  entitle 
him  to  recover,  the  burden  of  proof  rests  up- 
on hfm,  and  be  is  entitled  to  open  and  close. 
But  if  the  bnrden  on  the  plaintiff  is  but 
Blight,  and  his  evidence  when  introduced  is 
not  controverted,  and  the  real  contest  is  con- 
fined to  the  matter  set  up  as  a  defense,  the 
trial  court  may.  In  the  exercise  of  a  sonnd 
discretion,  permit  the  defendant  to  open  and 
close,  and  the  exercise  of  this  discretion  is 
not  open  to  review  on  appeal.  In  recognition 
of  tbia  role  of  practice  the  St  Loals  drcalt 


court  adopted  a  rale  which,  so  far  as  the 
same  is  pertinent  here,  reads  as  follows:  "In 
those  cases  in  which  the  court  decides  that 
the  defendant  has  the  affirmative  of  the  is- 
sues, be  shall  have  the  opening  and  closing 
of  the  argument  in  like  manner,  and  under 
the  same  restrictions  as  above  laid  down  for 
the  plaintiff.  The  court  may  in  Its  discretion 
change  the  order  of  argument  as  above  pre- 
scribed, In  a  particular  case  where  the  dr- 
cnmstances  In  the  opinion  of  the  court  re- 
quire it,  and  where  It  is  so  ordered  before 
the  argument  begins."  The  right  of  counsel 
to  commence  or  condude  an  argument  to  a 
Jury  depends  upon  the  practice  and  the  dis- 
cretion of  the  trial  court,  and  such  power 
and  discretion  will  not  be  reversed  or  con- 
trolled by  an  appellate  court,  unless  it  af- 
firmatively appears  the  discretion  was  abus- 
ed and  the  opposite  party  prejudiced  thereby. 
Wade  V.  Scott,  7  Mo.  609 ;  Lucas  v.  Sullivan, 
33  Mo.,  loc.  cit  390;  Corbitt  v.  Mooney,  84 
Mo.  App.  645.  The  case  of  Orant  Quarry 
Co.  T.  I^ons  Construction  Co.,  72  Mo.  App. 
S31,  dted  and  relied  on  by  defendant,  was 
an  action  on  a  promissory  note,  tlie  execution 
of  which  was  admitted  by  the  defendant. 
Defendant  filed  a  counterclaim,  and  all  the 
evidence  and  all  the  instructions  were  direct- 
ed to  the  coanterclaim.  The  defendant,  there- 
fore, as  to  the  only  Issue  of  fact  In  the  case, 
was,  in  effect,  the  plaintiff,  and  the  burden 
of  proof  rested  upon  It  In  these  circumstan- 
ces, it  was  held  plaintiff  had  the  right  to 
open  and  close.  And  assuming,  without  say- 
ing so,  that  the  defendant  was  prejudiced  by 
a  denial  of  this  right  the  Judgment  was 
reversed,  and  the  cause  remanded.  Now,  if 
we  should  concede  (which  we  do  not)  that 
defendant  had  the  right  to  open  and  close, 
there  is  nothing  in  the  record  to  indicate  that 
she  was  prejudiced  by  a  denial  of  the  right 
and  we  rule  this  assignment  of  error  against 
defendant 

2.  Instructions  Nos.  4  and  6,  given  for 
plaintiff,  are  In  harmony  with  the  opinion  of 
this  court  on  the  second  appeal.  See  117  Mo. 
App.  698,  93  S.  W.  333.  Instruction  No.  2 
is  in  accord  with  the  position  taken  by  de- 
fendant on  the  trial  that  the  burden  was  on 
her  to  establish  her  defense.  Therefore  she 
Is  In  no  position  to  complain  of  the  Instruc- 
tion. 

No  reversible  error  appearing,'  the  Judg- 
ment is  affirmed.    All  concur. 
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HEIBBRGBR  v.  MISSOTTRI  &  KANSAS 
TELEPHONE  CO. 

(Kansas  City  Court  of  Appeals.  Missouri.  Oct. 
5,  1908.     Rehearing  Denied  Nov.  16,  1908.) 

1.  Evidence  (S  10*)— Judicial  Notice— Navi- 
gable RiVEB. 

Judicial  notice  will  be  taken  that  tiie  Mis- 
Bouri  river  is  a  navigable  stream,  a  public  high- 
way, which  no  one  has  the  right  to  obstruct. 

[Ed.    Note. — For   other   cases,    see    Evidence, 
Cent.  Dig.  §  13 ;  Dec.  Dig.  {  10.*] 

2.  Navigable  Watebb  (J  22*)— Obstbuotion 
BY  Telephone  Wibes. 

Though  a  telephone  company  maintaining 
a  line  over  a  navigable  river  is  not  an  insurer 
of  travelers  on  the  river  against  injury  from 
fallen  wires,  it  is  required  to  build  the  line  at 
a  height  sufficient  to  permit  the  passage  of  boats, 
and  to  exercise  reasonable  care  to  prevent  it 
from  becoming  an  obstruction  to  navigation. 
[Eid.  Note. — For  other  cases,  see  Navigable 
ratera,  Dec.  Dig.  t  22.*] 

3.  Navigable  Watebb  (§  26*)— Obstbuction 
—Actions  fob  Injtjbies— Evidence. 

Evidence,  in  a  personal  injury  action  against 
a  telephone  company,  that  the  injury  was  caus- 
ed by  the  collision  of  the  boat  in  which  plain- 
tiff was  riding  with  a  submerged  wire,  makes 
out  a  prima  facie  case  of  negligence  against  the 
telephone  company. 

['Ed.   Note.— For  other   cases,   see  Navigable 
Waters,  Dec.  Dig.  {  26.*] 

4.  Navigable  Watebb  (5  28*)— OBSTBucnoif 
— AonoNB  roB  Damaoeb— Defenses. 

In  an  action  against  a  telephone  company 
for  injuries  due  to  the  boat  in  which  plaintiff 
was  riding  running  a^inst  a  submerged  tele- 
phone wire  and  capsizing,  it  is  immaterial  that 
the  wire  might  not  have  formed  an  obstruction 
to  a  larger  boat,  or  to  one  equipped  with  a  re- 
versible engine. 

[Ed.    Note.— For   other   cases,   see   Navigable 
Waters,  Dec.  Dig.  {  26.*] 

6.  Navigable  Watebb  (8  26*)— Obstbuctioh 
— AcrnoNS— Pbesumptions  and  Bubden  of 
Proof. 

Where,  in  an  action  against  a  telephone 
company  for  injuries  due  to  the  boat  in  which 
plaintiff  was  riding  running  against  a  submerged 
telephone  wire  and  capsizing,  the  negligence 
averred  embraced  all  acts  of  negligence,  whether 
of  construction,  repair,  inspection,  or  diligence 
to  discover  and  remedy  the  displacement  of  the 
wire,  and  did  not  set  out  any  specific  acts  of 
negligence,  the  rale  that  if  specific  acts  are  aver- 
red the  burden  is  assumed  of  proving  them,  was 
inapplicable,  and  plaintiff  was  not  precluded  by 
the  averments  of  negligence  in  her  petition  from 
invoking  the  presumption  of  negligence  arising 
from  proof  that  her  injury  was  due  to  a  colli- 
sion of  the  boat  in  which  she  was  riding  with  a 
submerged  telephone  wire. 

[Ed.   Note.— For  other  cases,   see   Navigable 
Waters,  Dec.  Dig.  $  28.*] 

6.  Navigable  Watebs  (|  28*)- Obstbtjctiow 
• — Actions  fob  Injubt— <3uEsnoNB  fob  Jttby. 

In  an  action  against  a  telephone  company 
for  injuries  due  to  the  boat  in  which  plaintiff 
was  nding  running  against  a  submerged  tele- 
phone wire  and  capsizing,  whether  the  telephone 
company  was  negligent  held  for  the  jury. 
'  [Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Dec.  Dig.  {  26.*] 

7.  Dauaoes  (§  49*)  — Mental  Suffebing  — 
Physical  Injubt  to  Pebson. 

Where  the  infliction  of  physical  injuries  of  a 
severe  nature  is  shown,  and  it  would  be  in  the 


highest  degree  specnlatlve  to  go  into  the  ques- 
tion of  whether  a  nervous  shock  came  through 
the  physical  injuries  or  along  with  them,  a  re- 
covery for  the  shock  may  be  had,  and  it  is  not 
required  to  be  shown  that  the  shock  was  a  con- 
sequence of  the  physical  injuries. 

[Ed.   Note.— For   other   cases,   see    Damage. 
Cent  Dig.  f  100;  Dec.  Dig.  8  48.*] 

8.  Evidence  (|  119*)— Reb  Gestjk. 

In  an  action  against  a  telephone  company 
for  injuries  due  to  the  boat  in  which  plaintiff 
was  riding  running  against  a  submerged  telE^ 
phone  wire  and  capsizing,  evidence  of  tiie  nnm- 
ber  of  pensons  in  the  boat  and  the  nunroer 
drowned  was  properly  admitted  as  a  part  of  the 
res  gestffi. 

[Ed.    Note.— For  other   cases,   see    Evidence. 
Dec.  Dig.  §   119.*] 

9.  Evidence   (i    127*)  —  Bzolamatiohs    or 
Pain. 

Involuntary  shrieks  and  exclamations  of 
pain  by  an  injured  person  while  confined  to  her 
bed  are  competent. 

[Ed.    Note.— For  other  cases,   see   EJvidence, 
Cent.  Dig.  <  381 ;  Dec.  Die.  f  127.*] 

10.  Tbial  (|  lOS*)— Advission  of  ESviobitck— 

EiBBOB— waives. 

Notwithstanding  it  was  incompetent  to  ask 
plaintiff's  physician  whether,  in  his  opinion,  the 
accident  caused  the  condition  in  which  he  foond 
plaintiff,  the  error  was  waived  wliere  no  objec- 
tion was  interposed  or  exception  saved. 

[E}d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  261,  263;  Dec.  Dig.  {  105.*] 

11.  Damages  (|  131*)— Pebsonal  Injuries- 
Damages  EXCGBSIVE. 

Where  plaintiff,  who  was  thrown  into  the 
river  by  the  boat  in  which  she  was  riding  mn- 
ning  against  a  submerged  telephone  wire  and  i 
capsizing,  in  addition  to  being  bruised  on  her  I 
arm  and  shoulder,  took  into  her  Inngs  a  large 
quantity  of  muddy  water  which  caused  seveie 
pain  for  several  weeks,  and  she  was  nncfmsdons 
for  some  time  after  her  rescue,  and  for  a  long 
time  her  mental  condition  was  most  alarming, 
and  she  lost  24  pounds  in  weight,  and  for  Mme 
months  bore  every  indication  of  suffering  severe 
physical  as  well  as  mental  pain,  a  veraict  for 
$2,500  was  not  excessive. 

[Ed.   Note.— For  other   cases,   see   Damages. 
Dec.  Dig.  I  131.*] 

Appeal  from  Circuit  Court,  Casper  County ; 
Wm.  H.  Martin,  Judge. 

Action    by    Katherine    Helberger    against 
the  Missouri  &  Kansas  Telephone  Company.        i 
Judgment   for   plaintiff,   and   defendant   ap- 
peals.     Affirmed. 

W.  M.  WiiliamB  and  Oleed,  Hunt,  Pahner  I 
&  Gleed,  for  appellant  John  &  J.  W.  Coo-  ' 
grove,  for  respondent 


JOHNSON,  J.  Action  to  recover  damages 
for  personal  Injuries  all^^  to  hare  been 
caused  by  the  negligence  of  defendant  Ver- 
dict and  judgment  were  for  plalntifr  in  the 
sum  of  $2,500,  and  defendant  appealed. 

Plaintiff  was  injured  In  the  evening  of 
August  10,  1905,  on  the  Missouri  river  near 
Boonvllle,  where  she  lived.  She  had  spent 
the  day  at  Choteau  Springs,  and,  together 
with  nine  other  persons,  attempted  to  re- 
turn home  In  a  gasoline  launch  of  somewhat 
crude  construction.  The  way  pursued  by 
the  boat  was  downstream  and  along  the  main 
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required  by  the  plainest  principles  of  law, 
first,  to  build  the  line  at  a  height  above  the 
water  sufficient  to  permit  the  free  {mssage 
under  It  of  river  boats,  and  then  to  exercise 
at  least  reasonable  care  to  prevent  It  from 
becoming  an  obstruction  and  menace  to  navi- 
gation. Though  not  an  Insurer  of  travelers 
on  the  highway  against  danger  of  injury 
from  fallen  wires,  defendant  owed  them  the 
duty  we  have  defined,  and  a  negligent  breach 
of  such  duty  would  aCTord  a  person  Injured 
thereby  an  action  for  the  damages  sustained. 
Webb's  Pollock  on  Torts,  489;  Omslear  v. 
Phil.  Co.  (D.  C.)  31  Fed.  354;  Railroad  t. 
Broolcs,  39  Ark.  403,  43  Am.  Rep.  277. 

Though  the  cause  of  action  asserted  by 
plaintiff  is  grounded  In  negligence,  and  it 
devolved  on  her  to  prove  that  her  Injury, 
was  the  direct  result  of  the  negligence  aver- 
red, we  think  she  fully  discharged  her  bur- 
den by  showing  that  her  injury  was  caused 
by  the  collision  of  the  boat,  In  which  she 
was  riding,  with  a  submerged  telephone 
wire  owned  by  defendant  which  constituted 
an  obstruction  to  the  free  passage  of  such 
small  river  boats. 

Plaintiir  Is  not  charged  In  the  answer  with 
contributory  negligence,  nor  Is  there  anything 
In  the  evidence  to  accuse  her  of  such  negli- 
eenco.  It  is  immaterial  that  the  wire  might 
not  have  formed  an  obstruction  to  a  larger 
boat,  nor  to  one  equipped  with  a  reversible 
engine.  Defendant  was  required  to  antici- 
pate the  presence  of  small  craft  on  the  river, 
and  plaintiff  was  justified  In  relying  on  the 
presumption  that  defendant  would  throw  no 
dangerous  obstacle  in  the  way  of  her  boat, 
however  small  or  crude  It  might  be.  There- 
fore, In  showing"  that  a  wire  owned  by  defend- 
ant did  obstruct  the  passage  of  the  boat  and 
injured  her  without  any  fault  on  her  part, 
she  made  out  a  prima  facie  case  of  negli- 
gence against  defendant  which.  If  not  rebut- 
ted, would  raise  a  conclusive  presumption  of 
negligence.  The  burden  of  proof  shifted  to 
defendant  to  explain  the  presence  of  the 
wire  at  that  place.  The  very  tact  that  It 
was  there  beqmke  want  of  care  either  In 
the  construction  of  the  line.  Its  repair,  or 
in  the  discovery  and  correction  of  an  ac- 
cidental displacement  of  the  wire.  Since 
defendant  had  exclusive  control  of  the  wire, 
and.  In  the  ordinary  course  of  things,  an 
accident  such  as  this  could  not  happen  if 
proper  care  were  exercised.  It  accords  bet- 
ter with  the  dictates  of  reason  and  Justice 
to  reiiuire  defendant  to  exculpate  itself  from 
the  imputation  of  negligence  than  to  re- 
quire platotlEf  in  her  pleading  and  proof 
to  put  her  finger  on  the  specific  act  of  negli- 
gence that  caused  her  Injury.  Gannon  v. 
(!as  Mt!ht  Ck>.,  145  Mo.  602,  46  S.  W.  968, 
17  8.  W.  9(V7.  43  Ix  R.  A.  605;  Mowry  v.  Nor- 
imin.  2<K4  Mo.  191,  103  8.  W.  15;  Redmond  v. 
(tnllroHd.  1S5  Mo.  13,  84  S.  W.  26,  105  Am. 
St.  Ucp.  uOti;   Young  T.  Oil  Co.,  185  Mo.  634, 


84  8.  W.  929;    Brown  v.  Consolidated  Ca 
(Mo.  App.)  109  8.  W.  1032. 

Plaintiff  did  not  disable  herself  from  ic- 
voklng  the  presumption  under  discussion  by 
the  allegation  of  negligence  In  her  petition. 
In  Hamilton  v.  Railroad,  114  Mo.  App..  loc. 
clt.  509,  89  S.  W.  893,  where  plaintiff  wa* 
a  passenger  of  defendant  carrier,  and  wa» 
injured  In  a  collision,  we  held  that  It  would 
have  been  sufficient  for  him  to  allege  in 
his  petition,  In  general  terms,  that  he  wars 
Injured  while  being  earned  as  a  passenger 
as  a  result  of  the  negligence  of  tbe  car- 
rier; "but  when  the  plaintiff  chooses  to  al- 
lege In  his  petition  the  spedflc  acts  of  neg- 
ligence of  which  he  complains,  be  assnmes- 
the  burden  of  proving  them,  and,  as  in  other 
cases,  must  recover,  if  at  all,  upon  the  negli- 
gence pleaded." 

In  the  petition  before  us  tbe  negligence- 
averred  covers  tbe  widest  possible  scope.    It 
embraces   any   and   all   acta   of   negligence, 
whether  of  construction,  repair,  inspection, 
or  diligence  to  discover  and  remedy  a  fot^ 
tultous  displacement  of  the  wire.    Obvlonsly, 
tbe  rule  followed  In  tbe  Hamilton  Case  i» 
without  application  to  a  cause  thus  pleaded, 
and  the  conclusion  necessarily  follows  that 
the  facts  adduced  by  plaintiff  placed  upon 
defendant  the  burden  of  rebutting  tbe  pre- 
sumption that  the  obstruction  caused  by  tbe 
wire  was  not  due  to  its  negligence.     This 
presumption  might  be  overcome  by  tbe  show- 
ing that  the  falling  of  the  wire  was  not  the 
result  of  negligence  In  the  construction  and 
maintenance  of  the  line,  and  that  defradant 
had  neither  actual  nor  implied  notice  of  tbe 
fact  that  It  had  fallen  In  time  to  have  re- 
moved the  obstruction  by  the  exercise  of  rea- 
sonable care.    The  most  that  might  be  said 
In  favor  of  defendant  Is  that  tbe  facts  and 
circumstances  in  evidence  present  tbe  Issoe 
of  its  negligence  as  one  of  fact  for  tbe  soln- 
tlon  of  the  Jury.    On  the  hypothesis  present- 
ed by  the  testimony  of  tbe  construction  fore- 
man that  the  wires  all  were  tightly  strung 
and  In  good  condition  when  be  left  tbe  work 
at  4:80  o'clock,  and  conceding,  arguendo,  that 
the  message  sent  to  the  telephone  office  at 
6  o'clock  was  not  given  in  time  for  defend- 
ant to  remove  the  obstruction,  nor  to  a  prop- 
er agent  or  servant  of  defendant,  stlU  the 
conclusion  Is  most  reasonable  that  defmdant 
has  failed  completely  to  exculpate  itself  Cran 
the  charge  of  negligence,  because  it  has  fail- 
ed to  furnish  any  reasonable  evidentiary  ex- 
planation of  the  cause  of  tbe  fall  of  tbe  wire. 
Its  foreman  had  notice  that  morning  that 
the  wires  were  out  of  order.     He  did  not 
know,  nor  does  defendant  attempt  to  abow. 
what  the  workmen  did  to  them  after  he  de- 
parted.   It  was  within  tbe  power  of  defend- 
ant in  discharging  Its  burden  of  proof  to 
show  by  evidence  tbe  ccmdltlon  in  wbldi  tbe 
workmen  left  the  wires,  and.  In  tbe  absoice 
of  a  showing  to  the  contrary,  tbe  Jury  were 
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■entitled  to  the  Inference,  either  that  the 
-wire  was  down  in  the  water  when  the  work 
-was  stopped  that  evening,  or  that  It  fell  aft- 
-erwards  on  account  of  negligence  In  repair 
work  done  that  day.  It  goes  without  saying 
-that  the  Jury  was  not  bound  to  believe  the 
-testimony  of  the  foreman,  but  had  a  right  to 
•reject  bis  statement  that  the  wires  had  been 
properly  repaired  before  be  left,  and  to  In- 
fer, from  the  physical  fact  that  the  wire 
-was  down,  the  further  fact  that  the  repair 
-work  had  not  been  properly  done.  It  fol- 
lows from  what  has  been  said  that  no  error 
-was  committed  In  overruling  the  demurrer 
to  the  evidence,  nor  Is  error  to  be  found  in 
-the  Instructions  relating  to  the  Issue  of  negli- 
gence. They  submitted  that  issue  In  substan- 
tial conform!^  to  the  views  of  the  law  just 
-expressed. 

Objection  Is  made  to  the  following  portion 
of  the  first  instruction  given  at  the  instance 
■of  plaintlfT:  "And  that  plaintiff  was  thereby 
pbyslcally  injured,  bruised,  and  made  sore, 
and  her  nervous  system  greatly  shocked  and 
impaired,  and  that  such  physical  Injuries  and 
nervous  shock.  If  any,  caused  plaintiff  bodily 
suffering  and  mental  pain  and  anguish,"  etc. 
The  point  advanced  Is  that,  as  the  evidence 
does  not  show  any  relation  between  the  ner- 
TOUB  shock  suffered  by  plaintiff  and  any  phys- 
ical Injury  received,  she  is  not  entitled  to 
recover  damages  on  account  of  such  shock. 
The  evidence  shows  the  infliction  of  physical 
injuries  of  a  severe  nature.  In  addition  to 
being  bruised  on  her  arm  and  shoulder,  plain- 
tiff took  into  her  lungs  a  large  quantity  of 
xnuddy  water  which  caused  her  to  have  se- 
vere pain  in  her  lungs  for  several  weeks. 
She  was  unconscious  for  some  time  after  her 
rescue,  and  for  a  long  time  her  mental  con- 
.ditton  was  most  alarming.  She  lost  24 
pounds  in  weight,  and  for  months  bore  every 
indication  of  suffering  severe  physical  as  well 
as  mental  pain.  The  rule  is  well  settled  in 
this  state  that  there  can  be  no  recovery  for 
nervous  shock,  fright,  terror,  alarm,  anxiety, 
or  distress  of  mind  If  these  are  unaccompa- 
nied by  some  physical  injury.  Crutcher  v. 
Aailroad  (not  yet  officially  reported)  111  S. 
W.  891,  and  cases  cited.  But  as  was  said 
by  the  Supreme  Judicial  Court  of  Massa- 
<:husetts  In  Homan  v.  Railway,  180  Mass. 
456,  62  N.  B.  737,  57  L.  R.  A.  291,  91  Am.  St. 
Kep.  324,  the  rule  Is  an  "arbitrary  exception 
■based  upon  a  notion  of  what  Is  practicable, 
.and  should  not  obtain  in  cases  where  physi- 
cal injuries  and  nervous  shock  concurrently 
result  from  the  same  battery."  In  most 
cases,  as  in  the  one  before  us,  it  would  be 
iu  the  highest  degree  speculative  to  go  into 
the  question  of  whether  the  nervous  shock 
«ame  through  the  battery  or  along  with  it, 
and  we  agree  with  the  Massachusetts  court 
that,  "when  the  reality  of  the  cause  Is  guar- 
anteed by  proof  of  a  substantial  battery  of 


the  person,  there  is  no  occasion  to  press  fur- 
ther the  exception  to  the  general  rule." 

Objections  are  made  to  rulings  of  the  court 
on  the  admission  of  evidence,  but  they  are 
not  well  founded.  The  number  of  persons 
In  the  boat  and  the  number  drowned  were 
facts  belonging  to  the  res  grestee,  and  to  ad- 
mit proof  of  them  was  not  reversible  error. 
Estes  V.  Railway,  110  Mo.  App.  731,  85  S. 
W.  627.  The  testimony  relating  to  the  in- 
voluntary shrieks  and  exclamations  of  pain 
and  suffering  emitted  by  plaintiff  while  con- 
fined to  her  bed  also  was  competent.  Estes 
V.  Railway,  supra. 

It  was  incompetent  to  ask  plalntUTs  phy- 
sician to  state  whether,  in  his  opinion,  the 
accident  caused  the  condition  In  which  he 
found  plaintiff,  but  as  no  objection  was  inter- 
posed by  defendant  nor  exception  saved,  the 
error  was  waived.  We  do  not  regard  the 
verdict  as  excessive.  The  record  shows  the 
cause  was  fairly  tried  and  properly  sub- 
mitted In  the  instructions  given  to  the  Jury, 
and,  in  our  opinion,  the  verdict  was  for  the 
right  party. 

The  judgment  Is  affirmed.    All  concur. 


ANDERSON  v.  NORVELL-SHAPLEIOH 
HARDWARE  CO.  et  al. 

(St  Louis  Court  of  Appeals.     MissourL     Nov. 
17,  1908.) 

1.  DivoBCB!  (§  231»)— "Alimony." 

Alimony  in  its  origin  was  the  method 
whereby  the  spiritual  courts  of  England  enforc- 
ed the  duty  of  maintenance  o-^'ed  by  husband  to 
wife  during  their  legal  separation,  and,  in  mod- 
em jurisprudence,  is  the  allowance  made  to  a 
woman  on  divorce  for  support  out  of  her  hus- 
band's estate. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  |  658 ;   Dec.  Dig.  §  231.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  307-311 ;   vol.  8,  pp.  7571,  7572.] 

2.  ExEawxioNS  ({  76*)  —  Judgments  —  Ali- 

MONT. 

Under  Rev.  St  1899,  J  3162,  as  amended  in 
1903  (Laws  1903,  p.  195  [Ann.  St.  190G.  p. 
1797]),  a  bead  of  a  family  may  hold  certain 
wages  exempt  from  execution.  Section  4327a,  en- 
acted in  1903  (Laws  1903,  p.  240  [Ann.  St.  1900, 
p.  2376]),  provides  that  no  property  shall  be 
exempt  from  attachment  or  execution  in  a  pro- 
ceeding by  a  married  woman  for  maintenance 
or  upon  a  judgment  or  order  to  enforce  a  decree 
for  alimony,  and  makes  all  wages  due  defendant 
subject  to  garnishment  or  execution  in  any  pro- 
ceeding mentioned  in  the  section.  Held,  that 
section  4327a  takes  away  the.  exemption  rieht 
granted  by  section  8162  as  against  an  execution 
for  alimony. 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent  Dig.  t  100;   Dea  Dig.  j  76.*] 

3.  Statutes  <J  169*)— Impued  Repeai,— Con- 

BisTENCT— Exemptions. 

The  statutes  are  not  inconsistent,  and  hence 
Rev.  St.  1899,  §  4327a,  enacted  in  1903  (Laws 
1903.  p.  240  [Ann.  St.  1006,  p.  2376]),  was  not 
impliedly   repealed   by   section   3162   (Ann.   St. 
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1906,  p.  1797),  because  its  enactment  iraa  ap- 
proved at  a  prior  date. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  §  229,  Dec.  Dig.  <  159.*] 

4.  BXEifPTiONS  (§  76*)— Wages— AxiMONT. 

The  hardship  imposed  by  Rev.  St  1899.  $ 
4327a,  enacted  in  1903  (Laws  1903,  p.  240  (Ann. 
St.  1906,  p.  2376]),  upon  one  remarrying  after 
a_  divorce  and  award  of  alimony  in  requiring 
Mm  to  support  two  families,  is  immaterial  on  a 
judicial  construction  of  the  section,  being  aelt- 
invited  by  breach  of  bis  obligation  to  support 
his  first  wife  and  by  remarriage. 

[Ed.  Note. — For  other  cases,  see  Bizemptions, 
Dec.  Dig.  §  76.*] 

Appeal  from  St.  Louis  Circuit  Court;  Jaa. 
E.  Wltbrow,  Judge. 

Garnishment  proceeding  by  Hulda  ScbU- 
ling  Anderson  against  tbe  Norvell-Sbapleigh 
Hardware  Company,  .garnishee;  Miles  M. 
Anderson  Interpleading.  From  a  Judgment 
for  plaintiff.   Intervener  appeals.     Affirmed. 

W.  Q.  Schofield,  for  appellant  Erwln  Osr 
sing,  for  respondent 

BLAND,  P.  J.  On  June  21,  1906,  plain- 
tiff obtained  a  decree  divorcing  her  from 
tbe  bonds  of  matrimony  theretofore  contract- 
ed with  defendant.  Miles  M.  Anderson,  cus- 
tody of  their  minor  child,  and  on  allowance 
of  $25  per  month  as  alimony,  payable  on  the 
15th  day  of  each  and  every  month  thereaft- 
er. Defendant  defaulted  In  the  payment  of 
alimony  for  tbe  months  of  February  and 
March,  1907,  and  execution  was  issued.  Tbe 
Norvell-Sbaplelgb  Hardware  Company  was 
summoned  as  garnishee.  Tbe  garnishee  ap- 
peared and  in  answer  to  Interrogatories 
stated  defendant  was  in  its  employ  at  a 
wage  of  $75  per  month,  and  that  it  was  in- 
debted to  him  as  follows:  "$37.50  on  April 
15th  for  wages  or  salary  due  him  from  April 
1st  to  April  15th,'  1907;  $37.60  due  bim  on 
April  30,  1907;  for  wages  or  salary  due  bim 
from  April  15th  to  April  30,  1907;  $37.50 
due  him  May  15tb,  for  wages  or  salary  due 
him  from  May  1,  1907,  to  May  15,  1907; 
$37.50  due  him  on  May  31,  1907,  for  wages 
or  salary  due  him  from  May  15tb  to  May 
31st;  and  $10.32  due  him  from  June  1st  to 
and  Including  June  7,  1907."  And  then  set 
up  that  defendant  was  a  married  man,  the 
head  of  a  family,  and  a  resident  of  the  state 
of  Missouri,  and  that  tbe  wages  due  bim,  ex- 
cept 10  per  cent  thereof,  were  exempt  from 
execution.  The  court  on  the  answer  ordered 
the  garnishee  to  pay  Into  court  $100,  install- 
ments of  alimony  due  plaintiff  for  tbe 
months  of  February,  March,  April,  and  May, 

1907,  and  $6.75  costs.  Tbe  garnishee  com- 
plied with  tbe  order  of  the  court,  wherefore 
Miles  M.  Anderson  interpleaded  for  tbe  sum, 
less  $16.73,  10  per  cent,  of  tbe  amount  of 
wages  owing  talm  by  the  garnishee,  alleging 
that  he  was  a  resident  of  tbe  state  of  Mis- 
souri, a  married  man,  and  the  head  of  a 
family.  A  verbal  demurrer  was  Interposed 
to  tbe  interplea  which  was  sustained,  and 


Judgment  entered  that  defendant  take  noib- 
ing  by  liis  interplea,  from  wlilcli  Jadgmeai 
be  appealed. 

On  tbe  record  as  thus  presented  tbe  sole 
question  for  decision  is  whether  a  married 
man,  the  head  of  a  family,  and  a  resident 
of  this  state  is  entiUed  to  claim  exemptioD< 
allowed  under  the  provisions  of  section  3102. 
Rev.  St  1889,  as  amended  In  1903  (Laws 
1903,  p.  195  [Ann.  St  1906,  p.  1787]).  againi^ 
an  execution  issued  on  a  Judgment  for  ali- 
mony. The  section  as  amended  reads  as  fol- 
lows: "Each  head  of  a  family,  at  bis  dce- 
tion,  in  lieu  of  the  property  mentioned  in  tbe 
first  and  second  subdivision  of  section  315d. 
may  select  and  hold,  exempt  from  execntlon. 
any  other  property,  real,  personal  or  mixed, 
or  debts  and  wages,  not  exceeding  in  value 
the  amount  of  $300,  except  10  p^  cent  of 
any  debt,  income,  salary  or  wages  due  sncli 
bead  of  a  family."  The  section  Is  genenl 
and  contains  no  exceptions.  Bat  sectinTi 
4327a,  enacted  in  1903  (Laws  1903,  p.  24<> 
[Ann.  St  1906,  p.  2376]),  as  a  new  section  t,-> 
chapter  51  (entitled  "Married  Women"),  pro- 
vides as  follows:  "No  property  shall  l>e  ex- 
empt from  attachment  or  execution  in  a 
proceeding  instituted  by  a  married  woman 
for  maintenance,  nor  from  attachment  or 
execution  upon  a  Judgment  or  order  issne<l 
to  enforce  a  decree  for  alimony.  And  all 
wages  due  to  the  defendant  shall  be  subject 
to  garnishment  on  attachment  or  execDtloB 
in  any  proceedings  mentioned  In  this  sec- 
tion, whether  said  w^ages  are  due  from  tbe 
garnishee  to  the  defendant  for  the  last  thir- 
ty days'  service  or  not." 

1.  It  is  conceded  by  defendant  that  th!« 
section  takes  away  the  exemption  right  as 
granted  by  section  3162  (Ann.  St  1906.  p. 
1797),  where  the  proceedings  are  brought 
under  tbe  provisions  of  section  4327.  a  51. 
Rev.  St.  1899  (Ann.  St  1906,  p.  2375).  and 
the  wife  has  recovered  a  Judgment  against 
her  husband  for  support  But  defendant 
contends  that  the  section  does  not  extend 
the  exception  to  an  execution  for  alimony 
allowed  In  a  divorce  suit.  Tbe  first  clausp 
of  the  section  is  sufficient  to  enact  the  excep- 
tion to  exemptions  on  any  attachment  or  ex- 
ecution on  an  order  or  Judgment  against  tbe 
husband  for  the  maintenance  of  his  wife: 
hence  the  second  clause  is  redundant  and  is 
surplus  matter,  unless  it  was  the  intention 
of  the  lawmakers  to  embrace  in  tbe  excep- 
tion executions  on  orders  and  Judgments  for 
alimony.  Alimony,  in  its  origin,  was  tb*- 
method  by  which  the  spiritual  courts  of  Eng- 
land forced  tbe  duty  of  maintenance  owiM 
by  the  husband  to  the  wife  during  sad> 
time  as  they  were  legally  separated.  Man- 
by  T.  Scott,  2  Sm.  Lead.  Cas.  502.  In  nx^ 
em  Jurisprudence  it  is  that  allowance  which 
is  made  to  a  woman  on  a  decree  of  divorct 
for  her  support  out  of  the  estate  of  her  hus- 
band.   Adams  V.  Storey,  135  III.  448.  2G  N. 
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E.  582,  11  L.  B.  A.  700,  25  Am.  St  Bep.  392; 
^  In  re  Le  Claire,  121  Fed.  654;  Sheafe  t. 
Staeafe,  24  M.  H.  564.  Under  the  Missouri 
statute  alimony  may  also  be  awarded  the 
wife  pending  the  suit  for  divorce.  Mo.  Ann. 
St  1906,  I  2^6.  Nowhere  In  the  chapter  (51) 
providing  for  and  regulating  the  proceedings 
by  a  wife  for  support  against  her  husband 
who  has  abandoned  her  without  good  cause 
and  refused  to  support  her  is  the  order  or 
Judgment  designated  as  alimony,  nor  Is  the 
term  used  anywhere  In  our  statutes,  except 
In  chapter  20,  entitled  "Divorce,  Alimony 
and  Custody  of  Children."  Xbere  is  there- 
fore no  room  to  otherwise  construe  the  sec- 
ond clause  of  the  section  than  as  applying 
to  attaclunents  and  executions  on  orders 
and  Judgments  for  alimony  In  divorce  suits. 
In  the  case  of  Long  v.  Long,  78  Mo.  App. 
32,  cited  and  relied  on  by  defendant  It  was 
held  that  in  a  suit  by  the  wife  against  the 
husband  for  maintenance  .It  was  proper  to 
allow  the  wife  a  sum  for  temporary  mainte- 
nance pending  the  suit,  and,  quoting  from 
Harding  v.  Harding,  144  111.  5S8,  32  N.  E. 
208,  21  L.  R.  A.  310,  the  court  .said:  "To  re- 
fuse to  allow  her  (the  wife)  a  reasonable  sup- 
port pendente  lite  would  in  many  cases  be 
to  deny  her  the  right  to  prosecute  her  suit 
altogether."  Further  on,  at  page  37  of  78 
Mo.  App.,  the  court  said:  "The  cases  uni- 
formly hold  that  temporary  support  will  be 
provided  whether  the  action  be  for  separate 
maintenance  or  for  absolute  divorce."  No- 
where In  the  opinion  is  a  temporary  allow- 
ance in  a  suit  for  maintenance  called  or 
designated  as  alimony,  and,  we  repeat,  to 
give  the  second  clause  of  the  statute  any 
force  or  effect,  it  must  be  construed  as  ex- 
cepting the  operation  of  the  general  statute 
of  exemptions  on  attachments,  or  executions 
for  alimony  in  a  divorce  snlt 

2.  The  exemption  statute  was  approved 
April  6,  1903.  Section  4327a  was  approved 
on  a  prior  date,  to  wit  March  24,  1903.  For 
the  reason  the  exemption  statute  was  ap- 
proved at  a  date  subsequent  to  the  approval 
of  section  4327a,  it  is  contended  that  thi^ 
section  was  repealed  by  the  subsequent  act 
Under  the  Constitution  (article  4,  S  36)  both 
acts  took  effect  at  the  same  time,  to  wU,  90 
days  utter  the  day  on  which  the  General 
Assembly  that  enacted  them  finally  adjourn- 
ed. Whether  this  has  any  bearing  on  Uie 
question  or  not  the  fact  remains  that  the 
two  acts  are  not  repugnant  The  one  is  not 
inconsistent  with  the  other  and  both  may 
therefore  stand,  and  should  stand.  State  ex 
rel.  T.  Stratton,  136  Mo.  423,  38  S.  W.  83; 
Manker  r.  Faulbaber,  04  Mo.  430.  6  S.  W. 
372;  Curtwright  v.  Crow,  44  Mo.  App.  563. 

3.  The  argument  of  the  hardship  that  sec- 
tion 4327a  Imposes  upon  defendant  and  oth- 
ers similarly  situated  might  be  of  some 
force,  if  addressed  to  the  legislative  depart- 
ment.   It  Is  of  no  persuasive  force  when  ad- 


dressed to  a  court  called  upon  to  construe 
the  statute  of  which  he  complains.  The 
hardship,  if  any,  was  not  created  by  the 
law,  but  was  brought  upon  defendant  by  his 
own  voluntary  acts  and  conduct  and  the 
conduct  which  brought  about  the  decree  of 
divorce  and  Judgment  for  alimony  against 
him  was  wrongful.  For  this  reason  he  is  In 
no  position  to  complain  that  the  law  denies 
him  the  exemptions  accorded  to  oridnary 
debtors.  Nor  ought  he  l>e  heard  to  complain 
of  the  burden  he  has  brought  upon  himself 
by  his  mlsconduct-^-a  violation  of  his  mar- 
riage vows.  His  marital  pledge  to  his  wife 
was  that  he  would  support  and  maintain 
her  so  long  as  they  both  should  live.  Why 
should  he  be  relieved  of  that  burden  when 
his  wife  has  been  guilty  of  no  misconduct? 
His  answer  is  because  he  has  married  an- 
other woman,  and  ought  not  be  required  to 
support  two  families.  Why  assume  the  bur- 
den of  supporting  two  families,  if  he  was 
not  able  or  was  unwilling  to  discharge  it? 
To  use  a  homely  phrase,  "he  has  made  bis 
bed[8]  and  on  it  he  must  He." 
The  Judgment  is  affirmed.     All  concur. 


YOUNG  V.  GAUS  et  al. 

(St  Louis  Court  of  Appeals.    MissoarL    Nov.  17, 
1908.    Rehearing  Denied  Dec.  1,  1908.) 

COBFOBATIOirS    ({    650*)  —  FOBBION    COBFORA- 

TioNS—OoNiBACTB— Actions  oh  Notes— De- 
fenses. 

Where  officers  and  stockholden  of  a  foreign 
corporation,  doing  busitiess  in  the  state  in  viola- 
tion of  Rev.  St.  1899,  i  1025,  as  amended  by 
Laws  190.%  p.  121  (Ann.  St.  1906,  p.  88S),  re- 
quiring certain  steps  to  be  taken  by  sach  cor- 
poratioua,  precedent  to  obtaining  a  license  to  do 
business,  made  a  note  to  the  corporation,  and 
then,  acting  as  officers  and  agents  of  the  corpo- 
ration, assigned  the  note  to  an  innocent  holder 
for  value  in  the  name  of  the  corporation,  they 
were  estopped,  when  sued  on  the  note,  to  as- 
sert as  a  defense,  their  violation  o{  section  1025 
and  the  consequent  invalidity  of  the  note,  or  the 
corporation's  lack  of  legal  right  to  assign  it  to 
an  innocent  holder  for  value,  both  at  common 
law  and  under  Laws  1903,  p.  250,  }  60  (Ann. 
St.  1906,  §  463-60)  declaratory  of  the  law  of 
negotiable  paper,  which  provides  that  the  maker 
of  a  negotiable  instrument  by  making  it  en- 
gages that  he  will  pay  it  according  to  its  tenor, 
and  admits  the  existence  of  the  payee  and  his 
then  capacity  to  indorse. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §{  2561,  2502 ;    Dec.  Dig.  J  659.*] 

Appeal  from  St.  Louis  Circuit  Court;  Jas. 
B.  Withrow,  Judge. 

Action  by  Fred  Young  against  H.  Gaus  and 
others.  Judgment  for  plaintiff,  and  certain 
defendants  appeal.    Affirmed. 

Harlan,  Jeffries  &  Wagner,  for  appellants. 
A.  A.  Paxson,  for  respondent 


BLAND,  P.  J.    The  action  is  on  the  fol- 
lowing promissory  note:    "$1000.     St.  Louis, 
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Mo.,  April  16,  1907.  Four  months  after  date 
we  promise  to  pay  to  the  order  of  the  Rio 
Qrande  Land,  Water  &  Power  Company  one 

thousand  and  00/100 dollars.    Payable 

at  the  office  of  the  Rio  Grande  Land,  Water 
&  Power  Co.  For  value  received  negotiable 
and  payable  without  defalcation  or  discount 
and  with  interest  from  date  at  the  rate  of 

six  per  cent,  per  annum.    No.  .    Due 

Aug.  15th.  E.  M.  Shutt,  John  Sebrt,  A.  W. 
Hoffman,  H.  S.  Whltener,  H.  Gaus."  The  note 
was  Indorsed  as  follows:  "The  Rio  Grande 
Land,  Water  &  Power  Co.,  per  B.  W.  Magln, 
Asst.  Treas.,"  and  before  maturity,  for  a  valu- 
able consideration,  was  Indorsed  and  deliver- 
ed by  the  payee  therein  to  plaintiff.  It  was 
admitted  on  the  trial  "that  E.  M.  Shutt  was 
president,  and  A.  W.  Hoffman  vice  president 
and  treasurer,  of  defendant  corporation,  the 
Rio  Grande  Land,  Water  &  Power  Company, 
and  that  the  defendants  John  Sebrt  and  H. 
Gaus  were  directors  of  the  company  at  that 
time,  and  are  yet,  and  that  H.  S.  Whltener 
was  a  Btoclcholder  In  the  company,  but  not  a 
director,  and  Is  yet."  The  evidence  further 
shows  that  the  appellants,  other  than  the 
corporation,  made  and  delivered  the  note  to 
the  corporation  for  its  accommodation.  At 
maturity  the  note  was  protested  for  non- 
payment, and  notice  thereof  was  duly  served 
on  all  the  defendants.  On  the  trial  the  fol- 
lowing stipulation  was  filed:  "It  is  hereby 
stipulated  and  agreed  by  and  between  the 
parties  hereto,  through  their  respective  at- 
torneys, that  for  the  purposes  of  this  cause 
it  Is  admitted  that  the  defendant  the  Rio 
Grande  Land,  Water  &  Power  Company, 
payee  In  the  note  sued  on  In  this  cause,  is 
a  corporation  organized  for  the  purpose  of 
gain,  and  existing  under  and  by  virtue  of 
the  laws  of  the  territory  of  New  Mexico: 
that  at  the  time  the  note  sued  on  in  this 
cause  was  made  and  delivered  to  the  defend- 
ant the  Rio  Grande  Land,  Water  &  Power 
Company,  and  at  the  time  of  its  indorsement 
and  delivery  to  plaintiff,  the  defendant  the 
Rio  Grande  Land,  Water  &  Power  Company 
had  not  filed  in  the  office  of  the  Secretary  of 
State  of  the  state  of  Missouri,  a  copy  of  its 
charter  or  articles  of  association,  and  had 
not  in  any  respect  complied  with  section 
1025  of  the  Revised  Statutes  of  Missouri  of 
1800,  enacted  In  1003  (Laws  1903,  p.  121  [Ann. 
St  1906,  p.  888]),  relating  to  foreign  corpora- 
tions doing  business  in  this  state.  It  Is  fur- 
ther admitted  that  the  note  sued  on  in  this 
case  was  made,  executed,  and  delivered  in  the 
city  of  St.  Louis,  Mo.,  and  that  the  defendant 
the  Rio  Grande  Land,  Water  &  Power  Com- 
pany was,  at  the  time  of  the  execution  and 
delivery  of  said  note,  and  at  the  time  of  its 
indorsement  and  delivery  to  plaintiff,  doing 
and  carrying  on  within  this  state  the  busi- 
ness for  which  it  was  organized,  and  that 
said  Rio  Grande  Land,  Water  &  Power  Com- 
pany took  out  a  license  to  do  business  in 
this  state  on  August  15,  1907    Plaintiff,  how- 


ever, reserves  the  right  to  object,  and  does 
hereby  object,  to  the  facts  above  mentloDed. 
as  not  being  relative  to  the  issues  in  this 
cause,  and  as  not  constituting  a  defense  to 
plaintiff's  cause  of  action."  It  was  also  ad- 
mitted that  the  makers  of  the  note  did  not 
receive  anythlhg  for  signing  it.  The  defense 
pleaded  and  relied  upon  is  that  the  payee  of 
the  note,  the  Rio  Grande  Land,  Water  k 
Power  Company,  is  a  foreign  corporatioii, 
and  had  not  at  the  time  the  note  was  made, 
or  at  the  time  it  was  assigned  to  plaintiff, 
compiled  with  section  1025,  Rev.  St  1899,  as 
amended  in  1903  (Laws  1903,  p.  121).  and 
therefore  was  unauthorized  to  do  bnainess 
in  this  state.  The  Issues  were  submitted  to 
the  court  without  the  intervention  of  a  jniy. 
No  declarations  of  law  were  asked  or  glveo. 
The  court  found  the  Issues  for  plaintiflF,  and 
rendered  Judgment  in  his  favor  for  the  face 
of  the  note  with  Interest.  After  an  onsuc- 
cessf ul  motion  for  new  trial,  defendants  Gaus. 
Sebrt,  and  Whltener  appealed. 

The  question  presented  by  the  record  for  de- 
cision Is  this:  C^n  appellants,  who  are  offi- 
cers and  stockholders  of  a  foreign  corpora- 
tion, doing  business  in  this  state  in  violation 
of  section  1025  (Laws  1908,  p.  121),  make  a 
negotiable  promissory  note  to  the  corpora- 
tion, and  then,  acting  as  officers  and  agents 
of  tiie  corporation,  assign  the  note  to  an  in- 
nocent holder  for  value.  In  the  name  of  the 
corporation,  and,  when  sued  on  the  note,  set 
up  their  own  wrong  and  fraud  as  a  defense 
thereto?  We  unhesitatingly  answer  this 
question  In  the  negative.  A  corporation  can 
only  act  by  and  through  its  officers  and 
agents,  and  the  business  done  by  the  Rio 
Grande  Land,  Water  &  Power  Company  in 
this  state  was  through  the  agency  of  at  least 
two  of  these  appellants.  It  would  be  a  trav- 
esty upon  Justice  and  a  reproach  to  the  law 
of  the  state  If,  in  these  circumstances,  the 
appellants  could  shelter  themselves  behind 
the  unlawful  act  of  the  corporation,  and  thus 
indirectly  set  up  their  own  wrong  and  fraud 
to  escape  a  liability  they  voluntarily  con- 
tracted./It  has  never  been  held  In  this  state 
that  a  foreign  corporation,  unlawfully  doing 
business  herein,  by  falling  to  comply  with 
section  1025,  supra,  may  set  up  Ita  ovm 
wrong  as  a  defense  when  sued  by  a  citizen 
of  the  state,  in  the  courts  of  this  state,  to 
recover  an  honest  debt  due  him  from  the  cor- 
poration. To  hold  that  the  statute  was  en- 
acted for  the  purpose  of  enabling  foreign 
corporations,  unlawfully  doing  business  In 
this  state,  to  shelter  themselves  behind  it 
for  the  purpose  of  evading  their  honest  debts 
to  citizens  of  this  state,  contracted  in  good 
faith,  and  in  ignorance  of  the  fact  tliat  the 
corporation  was  a  foreign  one,  or,  if  foreign, 
that  it  had  failed  to  comply  with  the  r»^ 
qulrements  of  the  statute,  would  be  to  stulti- 
tj  the  Legislature  that  enacted  It  The  Leg- 
islature had  no  such  purpose  in  view.  One 
purpose  of  the  statute  Is  to  bring  rerenue 


Digitized  by 


Google 


Mo.) 


YOUNG  V,  GAU8. 


737 


Into  the  treasury  of  the  state;  the  other  is. 
to  protect  citizens  of  the  state  dealing  with 
foreign  corporations  by  compelling  them,  as 
a  condition  to  the  right  to  do  business  In  the 
state,  to  submit  to  the  jurisdiction  of  the 
courts  of  the  stat& 

It  Is  held  in  the  following  cases  that  all 
contracts,  made  In  this  state  by  foreign  cor- 
porations dot^  business  in  violation  of  sec- 
tion 1025,  are  void:  Trl-State  Amus.  Co.  v. 
Amusement  Co.,  192  Mo.  404,  90  S.  W.  1020, 
4  L.  R.  A.  (N.  S.)  668,  111  Am.  St.  Rep.  611 ; 
Mill  &  Lumber  Co.  v.  Sims,  197  Mo.  507,  95 
S.  W.  844;  Roeder  v.  Robertson,  202  Mo. 
522,  100  S.  W.  1086;  United  Sho6  Machinery 
Co.  V.  Ramlose  (Mo.)  109  8.  W.  567;  Ehr- 
bardt  t.  Robertson  Bros.,  78  Mo.  App.  404. 
In  the  cases  of  Trl-State  Amus.  Co.  v. 
Amusement  Co.,  Mill  &  Lumber  Co.  v.  Sims, 
and  United  Shoe  Machinery  Co.  v.  Ramlose, 
the  suits  were  by  foreign  corporations  to  en- 
force their  void  contracts.  In  Ehrhardt  v. 
Robertson  Bros,  the  Kansas  City  Court  of 
Appeals  held  that  the  Indorsee  of  a  note, 
made  to  a  foreign  corporation  unauthorized 
to  do  business  In  this  state,  was  a  mere 
transferee  of  a  void  contract,  and  could  no 
more  maintain  an  action  thereon  than  could 
the  corporation.  In  this  case  the  note  sued 
on  expressed  upon  its  face  that  it  was  pay- 
able to  a  New  Tork  corporation,  and  was  In- 
dorsed to  plaintiff  without  recourse.  There- 
fore, plaintiff  took  the  note  as  dishonored 
paper,  and  with  knowledge  of  facts  that 
would  have  prompted  a  reasonably  prudent 
person  to  make  Inquiries  as  to  whether  or 
not  the  corporation  payee  in  the  note  had 
complied  with  the  laws  of  this  state.  Plaln- 
tlfiF  was  therefore  not  an  Innocent  holder  of 
the  note  for  value,  and  the  question  of  estop- 
pel was  not  in  the  case.  Briefly  stated,  the 
facts  In  the  case  of  Roeder  v.  Robertson  are 
as  follows:  A  New  Tork  corporation,  which 
bad  not  compiled  with  section  1025,  sold  de- 
fendant a  threshing  outfit  for  $2,500,  upon 
w-tilcb  defendant  had  paid  about  $900.  The 
balance  of  the  purchase  price  was  represent- 
ed by  his  notes,  one  of  which  was  the  note 
sued  on  In  the  case  of  Ehrhardt  v.  Robert- 
son Bros.,  supra.  After  the  decision  In  this 
case  the  corporation,  learning  that  it  could 
not  recover  upon  the  other  notes,  made  a  bill 
of  sale  of  the  threshing  outfit  to  Roeder,  its 
agent,  who  had  sold  the  outfit  to  the  defend- 
ant. Roeder  sued  to  recover  the  value  of  the 
threshing  outfit,  alleging  that  it  belonged  to 
bim,  and  that  defendant  bad  wrongfully  con- 
verted it  to  his  own  use.  The  Judgment  was 
for  defendant  In  the  circuit  court,  which  on 
appeal  was  afi^rmed  by  the  Supreme  Court. 
In  discussing  the  case  Woodson,  J.,  writing 
the  opinion  for  the  court,  at  page  533  of  202 
Mo.,  at  page  1088  of  100  S.  W.,  said:  "He 
[the  plaintiff]  cannot  successfully  contend 
that  be  was  a  bona  fide  purchaser  of  the 
property.     Be  acquired  Just  such  title  and 
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Interest  in  and  to  the  property  as  his  vendor 
had,  and  nothing  more.  We  do  not  decide 
what  would  have  been  the  effect  had  the  ap- 
pellant been  an  Innocent  purchaser."  Fur- 
ther on  (at  pages  534,  535  of  202  Mo.,  at 
pages  1088,  1089  of  100  8.  W.)  the  court 
said:  "No  corporation  or  citizen  of  this 
state  would  be  permitted  to  repudiate  a  void 
contract  of  sale  of  merchandise,  and,  while 
retaining  the  purchase  price,  come  Into  court, 
and  recover  the  possession  of  the  property 
sold,  or  recover  the  value  thereof.  Upon 
the  broad  principles  of  equity  and  Justice 
restitution  of  the  ill-gotten  gains  should  be 
made  before  the  unjust  prayer  for  relief 
should  be  granted.  The  other  party  to  the 
transaction  should,  according  to  natural  Jus- 
tice, be  restored  to  his  'status  quo'  before  he 
should  be  commanded  by  the  court  to  return 
the  property  which  had  been  partially  or 
fully  paid  for.  Otherwise  the  vendor  would 
have  both  the  property  sold  and  the  purchase  , 
price,  while  the  vendee  would  bare  only  a 
doubtful  cause  of  action  against  a  foreign 
corporation,  perhaps  far  away.  Such  a  con- 
dition should  not,  and  does  not,  exist  under 
the  laws  of  this  state.  Appellant  cannot 
maintain  this  action  without  first  returning, 
or  offering  to  return,  the  payments  received 
by  A.  W.  Stevens  &  Son.  Vanstandt  v. 
Hobbs,  84  Mo.  App.  633;  Chemical  Co.  v. 
NIckells,  66  Mo.  App.  600;  Poplin  v.  Clausen, 
1  Ind.  T.  157,  38  S.  W.  974;  Mechem  on 
Sales,  SS  912,  914,  1063 ;  Daniels  v.  Teamey, 
102  U.  S.  415,  26  L.  Ed.  187;  City  of  St  . 
Louis  V.  Davidson,  102  Mo.,  loa  dt.  155,  14 
S.  W.  825,  22  Am.  St.  Rep.  764;  O'Brien  v. 
Wheelock,  184  U.  S.  460,  22  Sup.  Ct  364,  46 
L.  Ed.  636." 

These  principles  of  equity  and  justice  ap- 
ply to  the  facts  of  the  case  at  bar.  The  cor- 
poration could  not  retain  plaintiff's  money 
and  successfully  assert  a  violation  of  the 
laws  of  the  state  as  a  defense  against  the 
note.  By  Its  conduct  it  is  estopped  to  make 
such  a  defense  against  an  Innocent  bolder  of 
the  note  for  value,  though  the  note  be  void 
as  a  contract  By  assigning  the  note,  and 
delivering  it  to  the  corporation  to  be  nego- 
tiated, the  appellants  represented  to  any  one 
to  whom  the  note  might-  be  offered  for  sale 
that  It  was  a  valid  obligation,  and  the  cor- 
poration was  the  legal  holder  thereof,  and 
authorized  to  negotiate  it  It. is  admitted 
that  plaintiff  was  an  Innocent  purchaser  of 
the  note  for  value,  and  the  record  shows 
conclusively  that  that  was  done  which  the 
appellants  expected  would  be  done,  namely, 
that  the  corporation  would  sell  the  note  for 
a  valuable  consideration  to  an  innocent  pur- 
chaser. On  this  state  of  facts  it  would  be 
grossly  Inequitable,  and  a  gross  perversion 
of  the  purpose  of  section  1025,  to  permit  ap- 
pellants to  avail  themselves  of  the  provisions 
of  said  section  as  a  defense  to  the  suit ;  and 
the  law  is  that  they  are  estopped  by  their 
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conduct  to  deny  the  validity  of  the  note,  or 
the  legal  right  of  the  corporation  to  assign 
it  to  an  innocent  bolder  for  value.  Gam- 
hart  V.  Finney,  40  Mo.  449,  93  Am.  Dec.  303 ; 
Acton  V.  Dooley,  74  Mo.  83;  State  Bank  of 
St.  Ix>nl8  V.  Frame,  112  Mo.  602,  20  S.  W. 
620;  Johnson-Brlnkman  Com.  Co.  v.  Rail- 
way. 126  Mo.,  loc.  clt.  363,  28  S.  W.  870,  26 
li.  B.  A.  840,  47  Am.  St  Rep.  676 ;  De  Berry 
V.  Wheeler,  128  Mo.  84,  30  S.  W.  338,  49  Am. 
St  Rep.  638;  Reynolds  v.  Kroff,  144  Mo.  433, 
46  S.  W.  424;  State  ex  rel.  v.  Branch,  161 
Mo.  622,  62  S.  W.  390;  Ijayson  v.  Cooper, 
174  Mo.  211,  73  S.  W.  472,  97  Am.  St  Rep. 
645;  Henderson  v.  Koenig,  192  Mo.  690,  91 
S.  W.  88;  Evans  v.  Evans,  196  Mo.  1,  93 
S.  W.  960;  Midland  Lumber  Co.  v.  Kreeger, 
52  Mo.  App.  418;  Cornwall  v.  Oanser,  85 
Mo.  App.  678;  Fowler  v.  Carr,  63  Mo.  App. 
486;  Dry  Goods  Co.  v.  Bank,  81  Mo.  App. 
46.  The  statute  (section  60,  p.  260,  Laws, 
1905  [Ann.  St  1906,  {  463-60])  declaratory 
of  the  law  of  negotiable  paper  clearly  estops 
appellants  from  pleading  section  1025  as  a 
defense  to  the  action.  This  section  reads  as 
follows :  "The  maker  of  an  negotiable  Instru- 
ment by  making  It  engages  that  he  will  pay 
It  according  to  its  tenor,  and  admits  the 


existence  of  the  payee  and  his  then  capaci^ 
to  Indorse."  See,  also.  First  National  Bank 
of  Trenton  v.  GUIUan,  72  Mo.  77;  St  Jo- 
seph Fire  &  Marine  Ins.  Co.  v.  Hancb.  Tl 
Mo.  465;  Hlgglnbotham  v.  McOready,  183 
Mo.  96.  81  S.  W.  883,  105  Am.  St  Bep.  461; 
Mayer  v.  Old,  57  Mo.  App.  639. 

The  judgment  Is  clearly  for  the  right  par- 
ty, and  is  affirmed.    AU  concur. 


THOMSON  V.  GAUS  et  aL 

(St  l/oois  Court  of  Appeals.    Misaonri.     Nov.  17, 
1908.    Rehearing  Denied  Dec.  1.  1908.) 

Appeal  from  St.  Louis  Circuit  Court ;  Jaa.  E. 
Withrow,  Judge. 

Action  by  John  Thomson  against  Henry  Gam 
and  others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

Harlan,  Jeffries  &  Warner,  for  appellants. 
Wm.  F.  Smith,  for  responaent 

BLAND,  P.  J.  This  case  is  on  all  foois  witb 
the  case  of  Toung  v.  Oans  et  aL,  US  S.  W.  733, 

and  for  the  reasons  stated  in  the  opinion  in  that 
case,  the  judgment  herein  Is  affirmed.  AU  con- 
cur. 
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MOSS  &  RALET  t.  WREN. 
(Supreme  Court  of  Texas.     Dee.  2,  1908.) 

1.  Specifio  Perfobuarce  (t  68*) — Contbactb 

Em'OBCKABLE. 

A  vendor  may  enforce  epedfic  performance 
«f  a  contract  for  the  parcbase  of  real  estate, 
though  it  stipulates  that  the  purchaser,  failing 
to  comply  with  the  terms  thereof  as  to  payment 
and  as  to  securing  the  price,  shall  forfeit  the 
amount  paid,  and  the  vendor  shall  accept  the 
same  for  liquidated  damages  for  nonperform- 
ance by  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  179,  180;    Dec.  Dig.  i 

2.  Bboksbb    ({    54*)  — CoionssioiiB— Whir 

Eabnbd. 

A  broker,  employed  to  procure  a  purchaser 
of  real  estate,  who  procures  a  purchaser,  who 
enters  into  a  contract  for  the  purchase  with 
the  vendor,  which  contract  the  vendor  nu^  spec- 
ifically enforce,  is  entitled  to  his  commissions. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {{  75-81;    Dec.  Dig.  {  54.*] 

Certified  Questions  from  Court  of  Civil  Ap- 
peals   of  Second  Supreme  Judicial  District 

Action  by  D.  T.  Wren  against  Moss  & 
Raley.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal  to  the  Court  of  Civil  Ap- 
peals, which  certifies  a  queetion  to  the  Su- 
preme Court    Question  answered. 

C  C.  Fredericks,  for  appellanta.  F.  P. 
Powell,  for  appellee. 

GAINES,  C.  J.  This  Is  a  certified  question 
from  the  Court  of  Civil  Appeals  of  the  Sec- 
ond District,  and,  In  order  to  save  copying 
a  long  statement,  we  undertake  to  state  the 
point  in  the  case. 

The  appellee,  D.  T.  Wren,  was  employed 
as  a  real  estate  broker  to  make  sale  of  cer- 
tain land  belonging  to  appellants,  afld,  hav- 
ing effected,  as  be  claimed,  a  sale  to  one 
Clark,  brought  suit  for  his  commission.  In 
the  contract  for  the  conveyance  of  the  land, 
after  specifying  the  price,  consideration,  etc., 
the  following  stipulation  was  Inserted :  "And 
K  is  further  mutually  agreed,  in  case  pur- 
chaser fails  to  comply  with  the  terms  hereof 
relating  to  the  payment  and  securing  of  the 
purchase  price  as  above  mentioned  and  by 
the  time  herein  designated,  purchaser  shall 
forfeit  the  amount  paid  hereon  to  seller,  and 
the  same  shall  be  paid  to  seller  by  said  trus- 
tees and  accepted  by  said  seller  as  and  for 
liquidated  damages  for  such  injury  and  dam- 
age as  the  seller  may  sufTer  by  reason  of 
the  nonperformance  of  this  contract  on  the 
part  of  the  purchaser."  The  question  cer- 
tified for  our  determination  Is  whether'  upon 
this  contract  a  sale  was  effected,  so  as  to 
entitle  ihk  appellee  to  his  commission. 

We  have  numerous  decisions  holding  that, 
although  there  Is  a  stipulation  In  the  con- 
tract of  this  character,  payment  of  a  fixed 
sum  of  money  as  liquidated  damages  does 
not  affect  the  contract  for  sale  of  the  land, 
but  that  the  seller  can  enforce  specific  per^ 


formance.  Hemming  v.  ZImmerscbitte,  4 
Tex.  159;  Williams  v.  Talbot,  16  Tex.  1; 
Vardeman  v.  Lawson,  17  Tex.  11;  BuUlon 
V.  Campbell,  27  Tex.  653 ;  Gregory  v.  Hughes, 
20  Tex.  345.  It  seems  to  us  that  these  deci- 
sions are  decisive  of  the  case.  If  the  vendor 
of  the  land  can  enforce  a  specific  perform- 
ance of  the  contract  to  pay  for  it,  then  the 
br<Aer  has  effected  a  sale,  valid  in  law,  and 
is  entitled  to  his  compensation.  We  have  al- 
so examined  the  authorities  cited  In  the  cer- 
tificate upon  tlie  same  proposition  and  find  it 
is  amply  supported  by  them.  Lyman  v.  Ged- 
ney,  29  N.  B.  282;  Hull  v.  Sturdlvant,  46 
Me.  84;  Hooker  v.  Fynchon,  74  Mass.  650; 
Ewlns  V.  Gordon,  49  N.  H.  444;  O'Connor 
V.  Tyrrell,  53  N.  J.  Eq.  15,  30  Atl.  1061; 
Palmer  v.  Bowen,  138  N.  Y.  608,  34  N.  E. 
291,  affirming  68  Hun,  636,  18  N.  T.  Supp. 
638;  Kettering  v.  Eastlack,  130  Iowa,  498, 
107  N.  W.  177. 

'  We  therefore  answer  the  question  submit- 
ted In  the  afiirmative,  and  say  that  the  con- 
tract is  such  that  appellants  are  entitled  to 
have  it  specifically  enforced,  and  that  there- 
fore the  appellee  is  entitled  to  his  commis- 
sion for  making  the  sale. 


P.  B.  SCHOW  &  BROS.  v.  McCLOSKET. 
(Supreme  Court  of  Texas.     Dec.  2,  190S.) 

1.  TBIAI.   (J   260*)  —  IWSTBUCTIONS  —  INSTBUC- 
TIONS    AI.BKADT    OlVEN— ISSUES. 

A  party  is  not  entitled  to  the  further  sub- 
mission of  an  issue  already  distinctly  submitted. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  (i  651-659;  Dec.  Dig.  I  260.*] 

2.  Masteb  akd  Sebvant  ({  295*)— Ihjubies  to 
.  Seevakt— Actions— iNSTBugnoNB. 

In  an  action  for  injuries  to  an  employ^, 
based  on  defendant's  negligence  in  failing  to  pro- 
vide a  safe  machine  and  to  warn  plaintifc  of 
the  danger  of  operating  it  an  instruction  that, 
if  the  room  in  which  plaintiff  was  working  was 
dark,  that  if  the  injuries  were  the  direct  result 
of  handling  the  shuclu  in  such  dark  room,  and 
that  if  plaintiff  knew  of  the  danger  of  handling 
the  shuclra  in  such  dark  room,  he  assumed  the 
risk  of  injury  was  properly  refused  as  mislead- 
ing, and  as  making  the  case  depend  wholly  on 
the  darkness  of  the  room. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  295.*] 

3.  Tbiai.   (f  260*)  —  InsTBUcnoRS   Albbadt 

Given. 

In  an  action  for  injuries  to  an  employ^,  the 
court  having  instructed  that,  if  plaintiff  was  in- 
jured by  the  breaking  of  the  belt  of  a  comahuok- 
ing  machine,  and  he  did  not  know  of  the  danger 
resulting  from  such  accident  he  could  recover, 
an  instruction  that,  if  plaintiff  knew  that  the 
belt  had  slipped  or  become  broken,  and  continued 
thereafter  to  pull  out  the  shucks^  and  if  a  per- 
son of  ordinary  prudence  would  not  have  done 
as  plaintiff  did,  and  his  action  was  the  proxi- 
mate cause  of  his  injury,  be  could  not  recover 
was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i§  651-659;  Dec.  Dig.  |  260.*] 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District  i.  : 


*For  other  eases  see  same  topic  snd  section  NUMBER  In  D«c.  4k  Am.  Digs.  1907  to  date,  ft  Reporter  I^f^M 
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Action  by  John  McCloskey  against  P.  E. 
Scbow  8c  firoa.  A  Judgment  for  plaintiff 
was  afiSrmed  on  defendants'  appeal  by  the 
Court  of  CItU  Appeals,  and  defendants  bring 
error.  Judgments  of  district  court  and  of  the 
Court  of  Civil  Appeals  both  afiSrmed. 

For  prior  report,  see  109  S.  W.  386. 

Baker  &  Thomas  and  Jas.  M.  Robertson, 
for  plaintiffs  In  error.  Cnreton  &  Cureton 
and  E.  B.  Robertson,  for  defendant  In  error. 

OAINES,  C.  J.  This  was  an  action  for 
damages  for  personal  Injuries,  alleged  to 
have  been  received  by  the  defendant  In  er- 
ror by  reason  of  the  negligence  of  the  plain- 
tiffs in  error.  Plaintiffs  were  large  mill 
owners  in  the  town  of  Clifton,  engaged, 
among  other  things,  in  crushing  corn  cobs 
Into  meal.  The  apparatus  for  this  purpose 
was  situated  in  a  large  building  four  stories 
In  height  and  75  feet  wide  by  100  feet  in 
length.  The  machine  which  the  defendant 
in  error  was  working  was  on  the  second 
story  of  the  building,  and  he  was  injured 
In  attempting  to  remove  the  shucks  from 
the  machine  by  having  his  hand  drawn  be- 
tween the  coupler  of  the  roller,  and  having 
his  right  hand  crushed  so  that  it  had  to  be 
amputated  above  the  wrist  He  had  been  em- 
ployed about  two  months  by  the  plaintiffs 
in  error,  bnt  It  was  not  bis  bnslness,  as  a 
rule,  to  run  the  machine  by  which  he  was 
Injured.  The  machine  consisted  of  two  roll- 
ers operating  very  near  each  other,  one  re- 
volving at  a  speed  of  about  450  revolutions 
to  the  minute,  and  the  other,  when  properly 
adjusted,  at  a  speed  of  aboat  150  revolu- 
tions to  the  minute.  Each  of  said  rollers, 
when  properly  In  operation,  turned  toward 
the  other.  They  were  both  run  by  bands, 
but  when  the  band  of  the  lower  roller  be- 
came loose,  so  as  not  to  perform  Its  office, 
that  roller  ran  about  the  same  speed  as  the 
other.  When  the  rollers  were  running  at 
their  properly  designated  speed,  they  would 
cut  up  the  cobs  and  shucks  and  grind  them 
np  so  that  there  was  no  trouble,  bnt  If  they 
ran  at  the  same  speed,  the  shucks  would  ac- 
cumulate In  there,  and  it  would  become 
necessary  to  remove  them.  The  defendant 
in  error  testified  that  he  had  never  run  the 
machine,  except  for  about  half  an  hour  on 
three  or  four  occasions,  and,  on  the  day  on 
which  the  accident  happened  he  was  call- 
ed by  the  foreman  to  take  his  place  and  run 
the  machine  while  be  went  to  dinner.  As 
the  foreman  was  leaving  for  dinner,  the  plain- 
tiff discovered  that  the  belt  on  the  lower 
roller  was  broken,  and  called  to  the  fore- 
man and  notified  him  of  It.  The  foreman 
not  coming  Immediately  to  his  assistance, 
he  went  ahead  with  the  machine,  and  saw 
Eome  shucks  collecting  in  It,  and  thought  It 
was  necessary  to  taken  them  out,  as  he  had 
been  Instructed  to  do,  and  put  his  hand  in 
for  that  purpose,  and  It  was  drawn  in  be- 
tween the  rollers  and  crushed,  as  before 
stated.    When  he  went  to  work  for  plaintiffs 


in  error  the  foreman  took  him  all  over  the 
house  in  which  this  machine  was  sltnated, 
and  instructed  him  as  to  the  dangers  of  the 
work.  The  only  danger  he  pointed  out  was 
a  screw  on  a  shaft  He  told  bim.  when 
they  came  to  the  machine  in  question,  that  it 
was  a  perfectly  safe  machine  to  operate,  asd 
there  was  no  danger  In  it;  that  he  was  ad- 
vised of  no  danger,  neither  did  he  appre- 
hend any.  A  careful  reading  of  the  state- 
ment of  facts  Indicates  that  there  Is  no  ccm- 
fllct  In  the  evidence  upon  these  matten. 
The  place  where  the  Injury  was  inflicted 
was  dark,  especially  If  the  day  was  at  all 
cloudy,  and  the  plaintiff  so  pleaded  in  bis 
petition.  He  also  testified:  "During  the 
different  times  I  attended  the  rolls  I  al- 
ways found  it  dark.  Tes,  I  knew  that  it 
was  dark.  I  should  think  that  the  darkness 
had  something  to  do  with  my  getting  caught" 
The  case  having  been  submitted  to  the  jury, 
they  found  a  verdict  In  favor  of  the  plaintiff 
for  $5,100,  which  was  affirmed  by  the  Court  of 
Civil  Appeals. 

When  we  granted  the  writ  of  error  In 
this  case  we  were  under  the  Impression  that 
there  was  error  pointed  out  in  the  fifth  and 
sixth  specifications  In  the  application  for 
the  writ  These  specifications  complain,  re- 
spectively, of  the  refusal  of  the  court  to 
grant  a  special  instruction  in  referoice  to 
the  darkness  of  the  building,  and  also  hi 
reg:ard  to  his  knowledge  that  the  belt  was 
broken,  and  sought  to  deny  to  plaintiff  a 
right  of  recovery  in  the  event  that  be  knew 
of  the  danger  of  either  defect  and  assumed 
the  risk  resulting  from  it  The  charge  In 
the  fifth  assignment  of  error,  the  refusal  of 
which  Is  complained  of  by  .the  defendants, 
reads  as  follows:  "If  yon  believe  from  tlie 
undisputed  evidence  that  the  room  in  whicb 
the  plaintiff,  McCloskey,  was  at  work  vns 
dark,  as  you  may  find  from  the  evidence, " 
and  you  believe  that  the  Injuries  received 
by  him  were  the  direct  result  of  handling 
the  shucks  In  question  In  said  dark  room, 
and  that  a  person  of  ordinary  prudence,  of 
the  experience  and  discretion  of  the  plain- 
tiff, would  not  have  so  handled  said  shu(^ 
In  said  dark  room,  as  you  may  find  from  the 
evidence,  and  that  the  plaintiff  knew,  or 
must  necessarily  have  known,  of  the  danger. 
If  any,  of  handling  said  shucks  In  said  dark 
room,  a»  you  may  find  It,  you  are  instruct- 
ed that  the  plaintiff  assumed  the  risk  of 
injury  while  working  in  a  dark  room,  and 
you  will  find  for  the  defendants."  We  In- 
cline to  think  that  the  defendants  were  en- 
titled to  have  the  issue  of  the  risk  arisii^ 
from  the  darkness  of  the  room  submitted 
to  the  jury,  but  we  think  It  was  submitted 
In  more  than  one  paragraph  of  the  court's 
charge,  and  a  further  submission  of  the  Is- 
sue was  unnecessary.  A  defendant  is  nerer 
entitled  to  have  the  court  argue  bis  case 
for  him,  and  whea  the  issue  is  once  distinct- 
ly submitted  upon  a  question.  It  is  all  be 
has  a  right  to  demand  in  regard  thereto.   Be- 
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■Ides,  we  think  that  the  charge  tefased  was 
calculated  to  mislead  the  Jnryi  u)d  to  make 
the  case  depend  wholly  npon  the  question 
of  the  darkness  of  the  room  In  which  the 
plaintiff  was  working  when  he  was  injured. 
The  charge  In  the  sixth  assignment  of  er- 
ror, the  refusal  of  which  Is  complained  of 
by  the  defendants.  Is  as  follows:  "If  yon 
believe  from  the  evidence  In  this  case  that 
the  plaintiff  knew  that  the  belt  that  operat- 
ed one  of  the  rolls  m  qnestlon  had  slipped 
off  or  become  broken,  and  yon  believe  that 
the  plaintiff,  John  McCloskey,  continued  to 
pull  said  shucks  out  after  he  discovered  the 
condition  of  said  belt,  and  you  believe  that 
a  person  of  ordinary  prudence,  of  the  plaln- 
tlCTs  discretion,  must  necessarily  have  known 
of  the  danger,  If  any,  Incident  thereto,  and 
you  believe  that  a  person  of  ordinary  pru- 
dence, under  the  same  or  similar  circum- 
stances, would  not  have  done  as  did  John 
McCloskey  in  this,  and  it  was  the  proximate 
cause  of  his  injury,  you  will  find  for  the  de- 
fendants." We  think  the  same  remarks  are 
applicable  to  this  charge  as  was  to  the  fore- 
going. The  Jury  were  distinctly  told  that. 
If  the  plaintiff  was  injured  by  the  breaking 
of  the  belt,  and  he  didn't  know  of  the  dan- 
ger resulting  from  such  accident,  he  could 
recover. 

We  find  no  other  error  pointed  out  In  the 
application  for  the  writ  of  error.  There- 
fore the  Judgments  of  the  district  court  and 
Court  of  Civil  Appeals  are  both  affirmed. 


GULF,  0.  &  8.  F.  RY.  CO.  ct  al.  v.  RAIL- 
ROAD COMMISSION  OF  TEXAS. 

(Supreme  Court  of  Texas.     Dec  2,  1908.) 

1.  CaBRIEBS    (I    18*)— REGULATrON— Rah-boah 

CoMuissiON  —  Fixing  Rates  —  Remedy  op 
Railboao     Company  —  Statutoby    Pbovi- 

BI0N8. 

Rev.  St  1895,  art.  4566,  provides  that  a 
railroad  company  aissatisfied  with  the  deciBion 
of  any  rate,  etc.,  adopted  by  the  Railroad  Com- 
mission, may  file  a  petition  setting  forth  the 
particular  cause  of  objection  to  the  decision, 
rate,  etc^  or  to  either  or  all  of  them,  in  certain 
courts.  Eeld,  that  a  railroad  company  in  such 
an  action  its  not  required  to  attack  ail  the  rates 
prescribed,  but  may  attack  one  rate  only. 

[Ed.    Note.— For   other   cases,   see    Carrien, 
Dec.  Dig.  (  18.»1 

2.  Cabriebs  (8  18*)— Regulation— Rahboad 
Commission  —  Fixing  Rates — Remedy  or 
Bailboad    Company  —  Statutory    Pbovi- 

BIONS. 

Rev.  St.  1895,  art.  4566,  provides  that,  in 
actions  by  railroad  companies  to  test  the  rea- 
sonableness and  justice  of  rates  prescribed  by 
tiie  Railroad  Commission,  the  harden  is  on  plain- 
tiff to  show  by  clear  and  satisfactory  evidence 
tliat  the  rates  complained  of  are  unreasonable 
and  unjnst.  Held,  that  it  is  not  necessary,  to 
show  the  unreasonableness  or  injustice  of  a  rate 
attacked,  to  prove  that  the  operation  of  the 
road  under  the  rates  prescribed  would  not  pro- 
duce a  reasonable  and  just  compensation  for 
services  rendered  and  a  reasonable  return  upon 


the  investment  made  and  money  expended  in 
carrying  on  the  business. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  iS.*^ 

3.  CabBIEBS    (§    18*)— RKGXra,ATION— RAIiaOAD 

Commission  —  Fixing  Rates  —  Action  to 
Test  Reasonableness- Sufficiency  of  Pe- 
tition. 

The  company  attacking  the  reasonableness 
and  justice  of  a  prescribed  rate  being  required 
to  show  by  clear  and  satisfactory  proof  that 
the  rate  is  "unjust  and  unreasonable,  the  peti- 
tion must  allege  facts  cmd  circumstances  that 
would,  if  true,  anthorize  the  court  to  adjudge 
the  rate  unjust  and  nnreasonabie  as  matter  of 
law. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  f  18.*] 

4.  Cabbiebs  (I  18*>— Regulation— Railroad 
Commission  —  Feeing  Rates  —  Action  to 
Test  Reasonableness— Sufficiency  of  Pe- 
tition. 

A  petitiMi  which  alleged  that  the  hauling  of 
lumber  over  the  portion  of  the  complaining  com- 
pany's road  designated  In  the  petition  at  the 
rate  specified  by  the  Railroad  Commission  would 
not  yield  sufficient  revenue  to  pay  cost  of  trans- 
I>ortation,  bnt  did  not  state  the  earnings  of  the 
railroad  in  hauling  lumber  over  the  remainder 
of  its  road  nor  the  amount  of  lumber  traffic 
from  points  beyond  the  stations  from  which  the 
objecuonable  traffics  were  prescribed,  was  In- 
sufficient, since  the  company  could  not  select  one 
rate  and  a  particular  part  of  its  road  for  the 
application  of  the  rate,  and  establish  therefrom 
that  the  rate  was  not  reasonable,  as  the  rate, 
when  applied  to  hauls  over  the  entire  road, 
might  afford  a  profit. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  {  18.*] 

Certified  Questions  from  Court  of  Civil 
Appeals  of  Third  -Supreme  Judicial  District 

Suit  by  the  Gulf,  Colorado  &  Santa  F6 
Railway  Company  and  others  against  the  Rail- 
road Commission  of  Texas  to  set  aside  certain 
orders  of  the  commission  establishing  lumber 
rates.  A  demurrer  to  the  amended  petition 
was  sustained,  and  plaintiffs  appealed  to  the 
Court  of  Civil  Appeals  which  certified  ques- 
tions to  the  Supreme  Court  Questions  an- 
swered. 

Terry,  Cavln  &  Mills,  for  appellants.  R. 
y.  Davidson,  Atty.  Gen.,  Claude  Pollard,  Asst 
Atty.  Gen.,  and  Andrews,  Ball  &  Streetman, 
for  appellee. 

BROWN,  J.  Certified  question  from  the 
Court  of  Civil  Appeals  for  the  Third  Supreme 
Judicial  District  as  follows: 

"The  above  styled  and  numi)ered  cause  Is 
now  pending  In  the  Court  of  Civil  Appeals 
of  the  Third  Supreme  Judicial  District,  and, 
as  preliminary  to  certifying  the  questions 
hereinafter  propounded,  we  make  the  follow- 
ing statement: 

"This  Is  a  suit  filed  by  the  Gulf,  C61orado 
&  Santa  F6  Railway  Company,  the  Gulf, 
Beaumont  &  Kansas  City  Railway  Company 
and  the  Gulf,  Beaumont  &  Great  Northern 
Railway  Company  in  the  district  court  of 
Travis  county  to  set  aside  certain  orders  of 
the  Railroad  Commission  of  Texas  concern- 
ing lumber  rates  to  Port  Arthur  and  Sabine 
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Pass,  Tez.  The  district  coart  snatalned  a 
general  demarrer  to  plalntUTs  amended  peti- 
tion, and,  they  declining  to  amend.  Judgment 
was  entered  for  the  defendant,  and  from  this 
Judgment  the  appellants  have  perfected  an 
appeal  to  this  court  The  amended  petition 
to  which  the  general  demurrer  was  sustain- 
ed Is  as  follows: 

"  The  State  of  Texas,  County  of  Travis. 

"'In  the  District  Court  of  Travis  County, 
Texas,  26th  Judicial  District 

"  To  the  Honorable  Chas.  A.  Wilcox,  Judge 
of  said  Court : 

"Tour  petitioners,  the  Gulf,  Colorado  & 
Santa  F6  Railway  Company,  the  Gulf,  Beau- 
mont &  Kansas  City  Railway  Company,  and 
the  Gulf,  Beaumont  &  Great  Northern  Rail- 
way Company,  with  leave  of  the  court  first 
had,  file  this  their  *  first  amended  -  original 
petition,  in  lieu  of  their  original  petition, 
filed  on  May  24th,  1006,  and,  complaining 
of  the  Railroad  Commission  of  Texas,  as 
defendant  re^)ectfully  aver: 

"'(1)  That  your  petitioners,  hereinafter 
called  the  plalntifrs,  are  each  railroad  cor- 
porations, duly  incorporated  and  organized 
under  the  laws  of  the  state  of  Texas,  and 
were  such  at  all  times  hereinafter  mentioned. 
That  plaintiff  the  Gulf,  Colorado  &  Santa  F6 
Railway  Company  is  the  lessee  of  and  operat- 
ing the  railroad  lines  of  .the  other  plaintiffs 
under  leases  executed  on  or  about  the  Ist  day 
of  December,  1908,  there  being  a  separate 
lease  betweoi  the  Gulf,  Colorado  &  Santa 
F6  Railway  Company  and  each  of  the  other 
plaintifTs.  That  each  of  said  leases  are  for 
a  term  beginning  December  1,  1903,  and  end- 
ing the  30th  day  of  June,  1913,  subject,  bow- 
ever,  to  the  tenth  paragraph  of  each  of  said 
leases,  which  reads :  'Tenth.  If  either  of  the 
parties  hereto  at  any  time  during  the  con- 
tinuance of  the  term  of  this  lease  shall  give 
to  the  other  party  written  notice  that  it  the 
party  giving  such  notice,  elects  to  terminate 
this  lease  on  the  last  day  of  the  third  month 
after  the  month  during  which  such  notice 
shall  be  given,  then  this  lease  shall  terminate 
on  the  last  day  of  such  third  month  after  the 
month  in  which  such  written  notice  shall  be 
given,  anything  her^n  contained  to  the  con- 
trary notwithstanding." 

"  That  under  the  terms  of  said  leases  the 
said  Gulf,  Colorado  k  Santa  V6  Railway 
Company  is  entitled  to  operate  the  railroads 
and  exercise  all  of  the  franchises  and  rij^ts 
of  each  of  the  other  plalntlflB.  That  a  copy 
of  one  of  said  leases  Is  filed  herewith,  marked 
"Exhibit  B"  and  made  a  part  hereof.  That 
the  other  lease  is  in  Identically  the  same 
language,  except  the  description  of  the  prop- 
erty leased.  That  the  Gulf,  Beaumont  & 
Kansas  City  Railway  Company  and  the  Gulf, 
Beaumont  &  Great  Northern  Railway  Com- 
pany Join  as  plaintifTs  herein,  because  the 
rates  and  orders  of  the  said  Railroad  Com- 
mission of  Texas  hereinafter  complained  of 
affect  the  value  of  their  respective  properties. 


That  the  railroad  of  the  said  Gulf,  Beaumont 
&  Kansas  City  Railway  Company  extends 
from  Beaumont  in  Jefferson  county,  Tex.,  to 
Rogan,  in  Jasper  county,  Tex.,  and  that  the 
railroad  of  the  Gulf,  Beaumont  &  Great 
Northern  Railway  Company  extends  from 
said  Rogan,  In  Jasper  county,  to  Center.  In 
Shelby  county,  state  of  Texas.  That  the 
distance  from  Beaumont  to  said  Rogan  Is 
62.44  miles,  and  the  distance  from  said  Rogan 
to  Center  Is  T7.7  miles.  That  there  is  a  spur 
track  of  the  Gulf,  Beaumont  &  Kansas  City 
Railway  extending  from  Call  Junction,  la 
Jasper  county,  Tex.,  to  Call,  in  Newton  coun- 
ty, Tex.  That  Klrbyvllle,  a  station  on  the 
Gulf,  Beaumont  &  Kansas  City  Railway,  is 
62.4  miles  from  Beaumont  That  the  dis- 
tance from  Beaumont  to  Port  Arthur,  via 
the  Texarkana  &  Ft  Smith  Railway,  Is  19.9 
miles.  That  the  distance  from  Beaumont  to 
Sabine  Pass,  via  the  Texas  &  New  Orleans 
Railroad,  formerly  the  Sabine  &  East  Texas 
Railroad,  Is  30  miles.  That  on  April  1,  1899. 
or  some  time  prior  thereto,  the  plaintiff  the 
Gulf,  Beaumont  &  Kansas  City  RaUvray  Com- 
pany and  the  Texarkana  &  Ft  Smith  Rail- 
way Company,  acting  together,  established  a 
through  rate  of  four  cents  per  100  pounds  oa 
lumber  from  Kirbyrllle  and  points  between 
Klrbyvllle  and  Beaumcmt  to  Port  Arthur, 
said  rate,  however,  applying  only  to  lumber 
In  car  loaded  to  a  mlnimnm  of  60,000  pounds. 
That  In  the  division  of  said  rate  between 
the  Gulf,  Beaumont  &  Kansas  City  Railway 
Company  and  the  Texarkana  &  Ft  Smith 
Railway  Company  each  company  was  allowed 
or  was  entitled  to  two  cents.  That  the  said 
rate  was  Improvidmitly  established  In  the 
nature  of  an  experiment  by  the  said  Gulf, 
Beaumont  &  Kansas  City  Railway  Company, 
and  turned  out  M  hereinafter  more  specific- 
ally alleged,  to  be  wholly  unremuneratlye,  un- 
reasonable, and  unjust  to  It  the  said  Gulf, 
Beaumont  &  Kansas  City  Railway  Company. 
That  thereafter,  on  or  about  the  18th  da.T 
of  March,  1900,  the  said  Railroad  Oonunls- 
sion  made  an  order  putting  in  effect  said  rate 
of  four  cents  per  100  pounds  from  Rogan 
and  points  between  Rogan  and  Beaumont  to 
Sabine  Pass,  with  a  minlfnum  weight  of  only 
30,000  pounds  of  lumber  to  the  car,  and  that 
said  order  was  so  made  against  the  protest 
and  without  the  consent  of  your  petitioners 
or  any  of  them.  That  on  or  before  the  2Stb 
day  of  February,  1903,  the  said  Railroad 
Commission,  without  the  consent  of  any  of 
your  petitioners,  and  over  their  objection  and 
protest  made  an  order  applying  said  fbnr- 
cent  rate  to  Port  Arthur  on  car  loads  of  lum- 
ber with  a  minimum  weight  of  only  30,000 
pounds  to  the  car.  That  at  all  times  herein 
mentioned  the  cars  used  by  your  petitioners 
and  by  the  other  railroads  mentioned  herein 
could  have  been  safely  loaded  with  50,000 
pounds  of  lumber  to  the  car,  and  can  be  so 
loaded  hereafter.  That  your  petitioner,  the 
Gulf,  Beaumont  &  Kansas  City  Railway  Com- 
pany, applied  to  the  said  Railroad  Comnds- 
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Blon  for  permlBslon  and  authority  to  cancel 
aald  four-cent  rate,  both  to  Port  Arthur  and 
Sabine  Pass,  and  that  such  iietltlon  to  cancel 
such  rate  was  denied  by  said  CommlBBlon  on 
April  7,  1900,  and  that  another  petition  of 
aald  Gulf,  Beaumont  ft  Kansas  City  Rail- 
way Company  to  cancel  said  rate  was  denied 
on  December  27, 1900.  That  on  May  16,  1903, 
the  aald  Railroad  Commission,  by  Its  chair- 
man,  advised  In  writing  the  general  freight 
agent  of  the  Oulf,  Beaumont  &  Kansas  City 
Railway  Company  that  no  spedflc  authority 
was  granted  by  the  said  Railroad  Commis- 
sion for  said  rate  of  four  cents  per  100 
pounds  from  ■Klrbyvllle  and  points  south 
thereof  to  Port  Arthur,  but  that,  as  It  was 
applied,  the  said  Railroad  Commission  had 
declined  to  authorize  Its  cancellation,  the 
position  of  the  said  Railroad  Commission  ap- 
parently being  that  because  the  railroad  com- 
pany had  once  made  a  mistalce  In  putting  In 
a  rate  which  was  too  low  and  unremunera- 
tlTe  that  It  should  be  compelled  to  continue 
such  rate  in  effect  unto  the  end  of  time.  That 
on  or  about  the  8th  day  of  April,  1904,  the 
said  Railroad  Commission,  without  the  con- 
sent of  any  of  your  petitioners,  and  over  their 
objection  and  protest,  by  an  order  made  on 
the  18th  day  of  March,  1904,  put  said  rate  of 
four  cents  per  100  pounds  in  effect  from 
Rogan  and  points  between  Rogan  and  Klrby- 
vllle to  Sabine  Pass  and  Port  Arthur.  That 
Rogan  is  distant  from  Beaumont  62.44  miles. 
That  on  March  18,  1904,  the  said  Railroad 
Commission  made  and  served  on  your  peti- 
tioner the  following  order : 

•<  ■  "OfiSce  of  Railroad  Commission  of  Texas. 

"  •  "Circular  No.  2028. 

" '  "Amending-  Commodity  Tariff  No.  84. 

"•"Kates  on  Lumber  from  Q.,  C.  &  S.  F. 

Points  North  of  Beaumont  to  Sabine 

Pass  and  Port  Arthur. 

" '  "(Notice,  Circular  No.  2015.    Hearing  No. 
462,  March  16,  1904.) 

"•"Austin,  Texas,  March  18,  1904. 

"'•'It  Is  hereby  ordered  by  the  Railroad 
Commission  of  Texas  that  Commodity  Tar- 
iff No.  84,  issued  by  this  Commission  to  ap- 
ply on  lumber  and  articles  taking  lumber 
rates,  in  car  loads,  transported  by  railroads 
between  points  in  Texas  and  effective  May 
24th,  190i;  be  amended  by  adding  thereto  the 
following  item: 

••  •  "Effective  April  8,  1904.  Rates  on  lum- 
ber and  articles  talcing  same  rates,  In  car 
loads,  from  stations  on  the  Oulf,  Colorado  & 
Santa  F6  Railway  north  of  Beaumont  to 
Sabine  Pass  and  Port  Arthur,  shall  be  as 
follows: 

From  Rogan  and  south 4  cents 

From  North  of  Rogan  to  Center,  inclusive  6  cents 

"'"L,  J.  Storey,  Chairman, 
"'"Allison  Mayfield, 
" '  "O.  B.  Colquitt, 

" '  "OommissloneriL 
•'  •  "Attest:    B.  R.  McLean,  Secretary." 


"'Said  orier  was  so  made  by  said  Rail- 
road Commission  without  the  consent  and 
against  the  objection  and  protest  of  your  pe- 
titioners. That  on  September  16,  1904,  your 
petitioners  filed  wltii  said  Railroad  Commis- 
sion a  petition  protesting  against  the  con- 
tinuance of  said  rate  of  four  cents  per  100 
pounds  from  Rogan  and  points  south  there- 
of to  Sabine  Pass  and  Port  Arthur,  and  of 
said  rate  of  six  cents  per  100  pounds  from 
points  north  of  Rogan  to  Sabine  Pass  and 
Port  Arthur,  which  said  petition  concluded 
with  the  following  prayer: 

"  •  "Premises  considered,  your  petitioners 
pray  they  be  allowed  to  establish  rates  on 
lumber  and  other  forest  products  from  points 
of  origin  hereinabove  referred  to,  to  Port  Ar- 
thur and  Sabine  Pass,  which  will  yield  your 
petitioners,  the  Oulf,  Colorado  &  Santa  F6 
Railway  Company,  to  Beaumont,  not  less 
than  the  Kansas  City  Southern  Railway  rea- 
lizes for  equal  distances,  viz.: 

6    cents  per  hundred  pounds  for  45  to  67  miles. 

6  "       "         "  "         "    67  to  110   " 

7  "       "         "  "         "  110  to  153   " 
8%    "       •♦         "  "         "  163  to  182   "" 

— a  true  copy  of  which  petition  Is  hereto 
annexed,  marked  "Exhibit  A"  and  made  a 
part  hereof.  That  after  due  notice  given  by 
the  said  Railroad  Commission  a  hearing  was 
had  upon  said  petition  by  said  Railroad  Com- 
mission, and,  after  having  heard  evidence 
and  argument,  the  said  Commission  on  May 

13, 1906,  made  the  following  order:  ' 

I 

"  •  "Hearing  No.  621. 
<•  <  "Austin,  Texas,  May  18, 1UU6. 
"•"Application  of  GC&SF  Ry.  Co.  for  In- 
crease In  rates  on  lumber  from  points 
north  of  Beaumont  to  Sabine  Pass  and 
Port  Arthur. 
"  •  "The  above  numbered  and  entitled  cause 
having  been  called  for  trial  in  its  regular 
order  at  the  February  term,  and  the  appli- 
cant and  other  Interested  parties  appearing 
before  the  Commission,  and  the  Commission 
having  heard  the  evidence  offered,  and  upon 
the  conclusion  thereof,  and  in  pursuance  of 
request  of  the  parties,  decision  was  postponed 
until  filing  of  written  argument  upon  the  sub- 
ject-matter of  said  application,  and  said  writ- 
ten argument  of  the  application  having  now 
been  filed  herein,  and  the  Commission  hav- 
ing given  said  application  due  consideration. 
It  Is  of  the  opinion  that  the  same  should  be 
refused. 

" '  "It  is  therefore  hereby  ordered  that  said 
application  be,  and  the  same  Is  hereby  re- 
fused and  this  cause  dismissed. 
" '  "[Signed]    L.  J.  Storey,  Chairman, 
'""Allison  Mayfield, 
"  •  "O.  B.  Colquitt, 

"  •  "Commissioners. 

Attest:    E.  R.  McLean,  Secretary." 

"•That  after  due  notice  on  January  16, 
1906,  the  said  Railroad  Commission  had  a 
hearing  at  Its  office  In  the  city  of  Austin 


Digitized  by 


Google 


7U 


113  SOnXHWBSTEBN  BKFOBTBR. 


CTex. 


on  all  lumber  rates  preralling  In  Tezaa,  and 
at  said  hearing  your  petitioners  again  pro- 
tested against  the  continuance  of  said  rates 
hereinbefore  described  to  Port  Arthur  and 
Sabine  Pass.  That  on  February  12,  1906, 
the  said  Railroad  Oommisslon  again  refused 
to  cancel,  amend,  or  increase  the  said  rates, 
but  continued  the  same  In  full  force  and  ef- 
fect That  said  rates  and  each  and  all  of 
them  are  unreasonable  and  unjust  to  your 
petitioners,  and  to  each  of  your  petitioners. 
That  as  aforesaid,  the  division  of  said  four- 
cent  rate  only  allows  to  your  petitioners  the 
sum  of  two  cents  x>er  100  pounds  with  a  mini- 
mum of  only  30,000  pounds  to  the  car  for  the 
haul  from  Rogan  and  points  south  of  Rogan 
to  Beaumont,  and  that  the  division  of  said 
six-cent  rate  only  allows  to  your  petitioner 
for  the  haul  from  jMlnts  north  of  Rogan  to 
and  including  Center  to  Beaumont  the  sum  of 
four  cents  per  100  pounds.  That  the  said 
two  and  four  cents  per  100  pounds,  respec- 
tlvdy,  are  wholly  insufficient  to  compensate 
your  petitioners  for  the  service  performed. 
That  the  same,  not  only  do  not  adequately 
compensate  your  petitioners  for  the  service 
rendered  In  the  transportation  of  such  lum- 
ber, but  that  the  said  rates  are  Insufficient  to 
pay  the  actual  expense  of  performing  the 
service,  and  that  the  services  under  such 
rates  are  rendered  by  your  petitioners  at  an 
actual  loss.  That  the  said  rates  are  wholly 
insufficient  to  compensate  your  petitioners  for 
the  cost  of  the  service,  and  the  same  do  not 
enable  your  petitioners  to  earn  enough  for 
the  transportation  of  lumber  under  such  rates 
to  contribute  anything  towards  the  payment 
of  the  value  of  the  use  of  the  said  railroads, 
or  to  contribute  anything  towards  a  fair  re- 
turn on  the  value  of  the  said  railroads  or  the 
cost  thereof,  and  are  not,  have  not  been,  and 
will  not  be  sufficient  to  pay  the  actual  cost 
of  transporting  the  lumber,  without  contribut- 
ing anything  towards  the  expense  of  the  re- 
pair or  maintenance  of  said  railroads,  the  tax- 
es thereon,  or  the  interest  on  the  value  there- 
of, but  that  the  effect  of  the  said  rates  is,  has 
been,  and  will  be,  to  require  your  petitioners 
to  give  the  use  of  the  said  railroads  to  ship- 
pers of  lumber  on  said  rates  free  and  with- 
out any  compensation,  and  without  reason- 
able compensation,  or  any  compensation 
whatever  for  the  use  of  said  railroads,  either 
to  the  owners  thereof  or  to  the  said  lessee 
thereof,  and  at  an  actual  loss  on  each  car  of 
lumber  shipped  on  such  rates,  and  your  peti- 
tioners aver  that  the  earnings  remaining  af- 
ter paying  operating  exi)enses  (not  including 
In  operating  spurs,  taxes,  rentals,  interest  on 
bonds,  or  other  indebtedness  or  dividend  on 
capital  stock)  of  said  railroads  at  the  end  of 
each  week,  month,  and  year  would  have  been 
greater  during  all  the  times  mentioned  here- 
in had  the  lumber  shipped  to  Port  Arthur 
and  Sabine  Pass  on  such  rates  never  been 
shipped  at  all,  and  that  such  will  continue 
to  be  the  case  as  long  as  such  rates  are  in 
effect 


"  That  the  rates  herein  complained  of  are, 
have  been,  and  will  be  in  the  futore,  mmb 
lower  than  necessary  to  freely  move  the  ship 
mentB  of  lumber.  That  under  the  rates 
which  your  petitioners  so  requested  the  Bail- 
road  Commissicm  of  Texas  to  permit  tbem  to 
charge  the  manufacturers  of  lumber  and  the 
shippers  of  lumber  could  have  In  the  past 
freely  shipped  their  lumber,  and  can  In  the 
future  freely  ship  their  lumber,  from  all  sta- 
tions on  said  lines  of  railroad  from  Center  to 
and  Inclusive  of  the  first  station  north  of 
Beaumont  to  Sabine  Pass  and  Port  Arthur, 
and  there  sold  the  same  heretofore  shipped 
and  can  sell  the  same  hereafter  shipped  at  a 
profit  of  more  than  25  per  cent,  being  a 
much  higher  profit  than  they  obtained  in  the 
past  on  lumber  shipped  to  and  sold  at  any 
other  place  or  places  in  the  state  of  Texas  or 
elsewhere,  and  can  obtain  in  the  fature  by 
shipping  lumber  to  and  selling  lumber  at  any 
other  place  or  places  In  the  state  of  Texas 
or  elsewhere.  That  the  manufacturers  of 
lumber  in  the  territory  north  of  Beaumont 
to  Center,  Inclusive  of  the  latter  place,  ad- 
jacent to  and  tributary  to  said  lines  of  rail- 
road, could  have  In  the  past  and  can  in  the 
future,  manufacture  and  ship  lumber,  pay- 
ing the  rates  thereon  which  your  petitioners 
asked  the  Railroad  Commission  of  Texas  to 
establish  to  Sabine  Pass  and  Port  Arthur, 
and  there  have  sold  or  sell  the  said  lumber 
at  a  profit  of  at  least  25  per  cent,  being  a 
much  higher  profit  than  they  could  bare 
realized  in  the  past  or  can  realfase  In  the  fu- 
ture by  shipping  lumber  to  and  selling  lum- 
ber at  any  other  place  or  idaces  in  the  state 
of  Texas  or  elsewhere.  That  the  effect  of  the 
unreasonably  low  rates  eomplalned  of  here- 
in was,  and  Is,  to  enable  the  manufacturers 
of  lumber  In  said  territory  to  ship  lumber 
therefrom  to  Sabine  Pass  and  Port  Arthur, 
and  there  sell  lumber  at  a  higher  rate  of 
profit  than  can  be  obtained  by  shipping  lum- 
ber (from  the  same  places)  to  and  selllns 
lumber  at  any  other  place  or  places  In  the 
state  of  Texas  or  elsewhere,  and  have  sold 
and  to  hereafter  sell  said  lumber  at  Port 
Arthur  and  Sabine  Pass  for  less  prices  than 
they  sold  or  hereafter  can  sell  sintilax  lum- 
ber for  at  any  other  place  or  places  in  the 
state  of  Texas  or  elsewhere.  That  the  towns 
or  cities  of  Port  Arthur  and  Sabine  Pass,  and 
the  citizens  thereof  have  been  in  the  past, 
are  now,  and  will  be  In  the  fotare.  mere 
wealthy,  owners  of  more  property  in  value 
per  capita,  and  have  enjoyed  and  will  enjoy 
larger  profits  from  their  respective  occupa- 
tions and  greater  prosperity  than  any  other 
towns  or  cities  or  the  citizens  thereof  of  sim- 
ilar population  in  the  state  of  Texas;  that 
Is,  not  now  and  has  not  been  since  the  Icnr 
rates  herein  complained  of  were  In  effect 
any  pestilence,  flood,  storm,  fire,  or  other 
calamity  in  said  towns  or  dtles  or  either  of 
them  or  any  fact  which  would  Justify,  call 
for.  or  even  suggest  lower  rates  on  lumber 
or  other  freights  for  the  same  aerrlce  or  dla- 
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tances  to  aach  towns  or  either  of  them  than 
to  other  places  In  the  state  of  Texas. 

"  'That  the  distance  between  stations  north 
of  Beanmont  on  said  lines  of  railroad  and 
Beanmont  are  as  follows;  the  distance  set 
opposite  each  station  being  the  distance  from 
Biild  station  to  Beanmont: 

Stations.  No.  of  Miles. 

Helbig    4 

Treadway    7 

EMnston  8.2 

lioeb  9.3 

Lumberton    13.8 

Fletcher    15.8 

Silsbee   21 

Lillard   23.8 

Fords  Bluff 26.7 

Quinn  ■. 30.3 

Buna    36.1 

Bessmay    38.4 

Call  Junction  48 

Kirbyville    62.6 

Xieetoa   66.1 

Zieiatb    60 

Rogan 62.5 

Hey  wood   65.5 

Jasper   73.6 

Horton  84.3 

Browndell    87.4 

Brookeland    00.7 

Brooson  104.8 

^'enable   115 

San  Augustine 120.5 

Duff   128.5 

Nenville 131.4 

Center    130.9 

"  That  the  rates  on  lumber  established  by 
the  Railroad  Commission  of  Texas  from  the 
above-named  stations  to  Beaumont  are  as 
follows;  said  rates  being  in  cents  per  100 
pounds,  and  the  number  of  cents  or  cents 
and  fractions  thereof  stated  opposite  each 
station  being  the  rate  from  said  station  to 
Beaumont: 

Station.  Rate. 

Helbie 2l^ 

Treadway  3% 

F^inaton    3^ 

Loeb    3% 

Liumberton   SVa 

Fletcher    6 

Silsbee 6 

Wllard 6 

Fords  Biuff  7 

Quinn   7% 

Buna  7% 

Bessmay  7^ 

Call  Junction 7% 

Kirbyville  8 

Leeton 8% 

Zierath   ,. 8% 

Bogan   8% 

Heywood    8% 

Jasper  8% 

Horton    S% 

Browndell 8% 

Broolteland 8% 

Bronson    8% 

Venable 8% 

San  Augustine 8% 

Duff    10 

XeuWUe    11% 

Center  11% 

"  'That  said  rates  so  shown  from  said  sta- 
tions to  Beaumont,  or  higher  rates,  have 
been  established  by  the  Railroad  Commission 
of  Texas  and  in  effect  during  all  the  times 


mentioned  herein.  That  all  shipments  of 
lumber  to  which  the  rates  herein  last  above 
stated  are  applicable  are  hauled  by  your 
petitioners  from  point  of  origin  at  Coiter 
or  south  thereof  to  Beaumont,  and  that  the 
service  performed  by  your  petitioners  in 
hauling  such  shipments  is  exactly  the  same 
as  the  service  performed  by  them  in  hauling 
shipments  to  Beaimiont  that  are  destined  to 
Port  Arthnr  and  Sabine  Pass,  and  that  the 
cost  of  such  service  is  the  same;  that  Is  to 
say,  that  from  a  given  station  north  of  Beau- 
mont It  costs  your  petitioners  the  same  to 
haul  a  given  quantity  of  lumber  to  Beau- 
mont, to  be  delivered  there  to  consignee,  as 
it  does  to  haul  the  same  quantity  of  lumber 
from  the  same  station  to  Beaumont,  to  be 
delivered  to  the  connecting  line  for  transpor- 
tation from  Beaumont  to  Sabine  Pass  or 
Port  Arthur. 

"  That  the  said  rates  to  Port  Arthur  and 
Sabine  Pass  are  greatly  lower  than  the 
rates  established  by  the  said  Railroad  Com- 
mission for  similar  service  in  the  transpor- 
tation of  lumber  in  other  directions  and  to 
and  between  other  parts  of  the  state,  except 
the  rate  established  by  said  Railroad  Com- 
mission to  Port  Bolivar,  which  rate  was 
established  over  the  protest  of  your  peti- 
tioners, but,  as  no  considerable  business  has 
moved  thereunder,  your  petitioners  have 
not  been  very  materially  injured  thereby  to 
date.  That  under  such  low,  unreasonable, 
and  unjust  rates  to  Port  Arthur  and  Beau- 
mont numerous  shipments  have  been  made 
in  the  past  and  are  continuing  to  be  made, 
and  that  the  loss  resulting  to  your  petition- 
ers, particularly  to  your  petitioner  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company, 
from  having  to  haul  lumber  on  such  rates, 
amounts  and  will  amount  to  at  least  the  sum 
of  $1,000  per  month.  That  if  said  low  rates 
to  Port  Arthur  and  Beaumont,  which  are 
in  the  nature  of  special  rates,  are  canceled, 
that  the  following  rates  established  by  the 
Railroad  Commission  of  Texas  for  transpor- 
tation for  similar  distances  over  two  or 
more  lines  of  railroad  will  apply,  to  wit: 

"  'Through  joint  rates  on  lumber  to  Port 
Arthur  and  Sabine  Pass: 

Distance.  Rates. 

24  miles  and  less 8    cents 

30      "     and  over  24  miles 9      " 

36       "       "        "     SO     "     10       " 

42       36      "     11       " 

48       "       "        "     42      "     12       " 

54       "       "        "48      "     IS       » 

60       "       "        "54      "     14       " 

72       "       "        "     60      "     15       " 

84       "       "        "    .72      "     16 

90       "       "        "84      "     17       " 

Over  90     "     17%   " 

"'That  the  distance  from  the  stations  on 
the  said  Gulf,  Beaumont  &  Kansas  City 
Railway  and  the  said  Gulf,  Beaumont  & 
Great  Northern  Railway  to  Port  Arthur  and 
Sabine  Pass  are  as  follows: 
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Station.     Miles  to  Port  Arthur.     Sabine  Pass. 

Center  160.6 170.7 

NeuTille 162.1 162.2 

Duff 148.2 159.8 

San  Augustine 141.2 1613 

BroDSOn    124.6 134.6 

Brookeland 113    123.1 

Browndell 110.4 120.5 

Horton   .; 104.2 114.3 

Jasper 93.4 108.3 

Began  82.3 92.4 

Leetcm 76    86.1 

KlrbyvlUe 72.3 82.4 

Call  Junction 67.7 77.8 

Bessmay   58.2 68.3 

Buna  55.9 66 

Quinn    49.5 59.6 

Fords  Bluffs 46.3 56.4 

Lillard    43.5 53.6 

Silsbee 43.5 53.6 

Silsbee  Junction  ..    40.8 50.9 

Fletcher    35.7 45.7 

liumberton    33.6 43.7 

Funston    27.9 38 

Beaumont 19.9 30 

"'That  out  of  Bald  rates,  If  so  applied, 
your  petitioner,  the  Oulf,  Colorado  &  Santa 
F6  Ballway  Company,  would  .receive  as  a 
division  or  as  Its  rate  for  the  haul  to  Beau- 
mont, to  wit,  50  per  cent,  to  75  per  cent,  of 
said  rates. 

"'That,  nnder  audi  division  of  rates  to 
Beaumont  which  it  will  so  receive  If  said 
low  rates  now  in  effect,  are  canceled,  your 
petitioner,  the  Gulf,  Colorado  &  Santa  F£ 
Railway  Company,  will  earn  at  least  the 
sum  of  $3,000  per  month  on  shipments  of 
lumber  to  Port  Arthur  and  Sabine  Pass 
more  than  it  will  earn  If  said  present  low 
rates  are  continued  In  effect.  That  all  of 
the  places  hereinbefore  mentioned  are  ^in 
the  state  of  Texas. 

'"That  the  enforcement  of  said  low  rates 
to  Beaumont  and  Port  Arthur  has  pro  tanto 
taken  the  property  of  your  petitioners,  said 
railroads,  and  donated  or  devoted  the  same 
to  the  use  of  the  shippers  of  said  lumber  or 
Beaumont  and  Port  Arthur  without  compen- 
sation, contrary  to  the  Constitution  of  the 
United  States  and  of  the  state  of  Texas,  and 
the  enforcement  thereof  in  the  future  will 
have  like  effect,  and  the  enforcement  thereof 
has  pro  tanto  deprived  your  petitioners  of 
their  property  without  due  process  of  law, 
contrary  to  the  Constitution  of  the  state  of 
Texas,  and  contrary  to  section  1  of  the  four- 
teenth amendment  to  the  Constitution  of 
the  United  States,  and  the  enforcement 
thereof  In  the  future  will  pro  tanto  deprive 
your  petitioners  of  their  said  property  with- 
out due  process  of  law,  contrary  to  the  Con- 
stitution of  the  state  of  Texas  and  to  section 
1  of  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States. 

"  'That  all  of  the  facts  herein  alleged  were 
proven  by  evidence  properly  submitted  to 
the  said  Railroad  Commission  in  the  hear- 
ings before  said  Railroad  Oommission  here- 
inbefore mentioned. 

"'Premises  considered,  your  petitioners 
pray  that  the  Railroad  Commission  of  Tex- 
as be  cited  in  accordance  with  law  to  ap- 


pear and  answer  herein,  and  that  on  a  bear- 
ing of  this  cause  Judgment  be  entered  annul- 
ling and  canceling  each  and  all  of  the  rates 
to  Port  Arthur  and  Beaumont  hereinbefore 
described  and  complained  of,  and  eadi  and 
all  of  the  orders  of  said  Railroad  Commis- 
sion of  Texas  hereinbefore  described  and 
complained  of,  and  annulling  and  canceling 
any  and  all  action  of  the  said  Railroad  Ck>m- 
mlsslon  of  Texas  hereinbefore  complained  of, 
and  that  your  petitioners  have  Jadgment 
for  their  costs  in  this  behalf  expended,  and 
for  such  other  and  further  relief  as  tbey 
may  be  entitled  to  In  law  and  in  equity.' 

"In  view  of  the  importance  to  the  pablic 
and  the  railway  c<Mupanles  of  this  state  of 
the  questions  certified,  and  on  account  of 
the  importance  of  determining  the  jorisdic- 
tion  and  authority  of  the  Railroad  Commis- 
sion in  such  matters,  and  on  account  of  the 
fact  that  we  have  not  fully  agreed  as  to  a 
determination  of  the  questions  certified,  we 
certify  to  your  honorable  court  the  following 
questions: 

"(1)  Did  the  trial  court  err  in  sustaining 
the  general  demurrer  to  plaintiffs'  petition? 
To  reduce  this  general  question  to  those  that 
we  especially  desire  the  court  to  answer,  we 
propound  'the  following  additional  questions: 

"(2)  Was  it  necessary  for  the  plaintiAs,  in 
attacking  the  order  of  the  Railroad  Commis- 
sion fixing  the  rates  in  question  on  lomber 
between  the  points  named  In  the  petition,  as 
unjust  and  unreasonable,  to  allege  that  the 
entire  body  of  rates  on  other  conunodities 
was  unjust  and  unreasonable?  Or,  In  other 
words,  that  the  rates  on  other  conunodities 
transported  would  not  furnish  the  railway 
companies  a  reasonable  earning  or  profit  on 
the  Investment,  considering  as  embraced  In 
the  term  'investment'  all  matters  upon  and 
for  which  the  railroads  would  be  entitled  to 
an  earning  or  profit? 

"(3)  Repeating  this  last  question  In  a  dif- 
ferent form,  we  suggest  that  as  the  plaintifCs' 
petition  alleges  that,  by  reason  of  the  order 
of  the  Commission,  the  railway  companies 
were  required  to  transport  lumber  under  the 
rates  in  question  without  some  compensation 
for  such  services,  or  at  a  loss  of  $1,000  a 
month,  was  It  necessary.  In  order  to  show 
that  such  order  was  unreasonable  and  un- 
just, to  further  allege  and  show  that  from 
other  commodities  transported  by  the  raU- 
roadB  there  would  not  result  a  reasonable 
profit  or  earning? 

"(4)  Would  an  order  of  the  Railroad  Ctum- 
mlsslon  fixing  rates  for  transportation  of  a 
commodity  which  would  result  in  a  loss  for 
such  services  to  the  railway  companies  of  a 
sum  alleged  in  plaintiffs'  petition,  or  that 
would  not  furnish  the  railway  companies  for 
such  services  performed  some  compensation 
therefor,  have  the  effect  of  depriving  the  rail- 
way companies  of  their  property  without  due 
process  of  law? 

"(5)  Would  it  be  Just  and  reasonable  to  the 
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railway  companies,  or  vonld  It  be  a  fair  and 
Jnst  discrimination,  or  wonld  It  be  In  effect 
class  legislation,  to  require  tbe  railway  com- 
panies to  transport  commodities  of  a  certain 
class  of  shippers  at  a  loss  to  the  railway  com- 
panies, or  at  a  fixed  rate  that  wonld  not  fnr- 
nish  to  tbe  railway  companies  some  compen- 
sation for  the  services  rendered? 

"(6)  Would  if  be  lawful,  Just,  and  reason- 
able for  the  Railroad  Commission  by  its  or- 
der to  permit  a  shipper  or  class  of  shippers 
to  have  bis  or  their  traffic  transported  for 
less  than  the  cost  of  carriage,  and  without 
any  compensation  to  the  carrier  for  the  serv- 
ices performed,  or  the  value  of  the  property 
devoted  to  the  use  thereof,  expecting  the  car- 
rier to  obtain  a  fair  compensation  for  the 
general  use  of  Its  property  from  other  ship- 
pers? 

"We  desire  to  explain  that,  In  using  tbe  ex- 
pressions 'traffic,'  'commodity,'  and  'shlpmentf 
In  the  foregoing  questions,  we  merely  intend 
to  apply  these  terms  to  domestic  shipments 
within  this  state,  and  do  not  intend  that  ttaey 
shall  be  considered  In  connection  wltb  Inter- 
state traffic.  The  court's  attention  is  called 
to  this  In  view  of  the  rule  announced  In 
Smyth  V.  Ames,  109  U.  S.  66,  18  Sup.  Ct  418 
42  L.  Ed.  819,  and  Minneapolis  &  St.  Louis  R. 
R.  Co.  V.  Minnesota  Railroad  &  Warehouse 
Cemmisslon,  186  IT.  S.  260,  22  Sup.  Ct.  900, 
46  L.  Ed.  1155. 

"Tbese  questions.  In  our  opinion,  are  all 
raised  by  the  appellants  In  their  briefs." 

The  first  question  propounded  presents  the 
whole  case,  to  which  we  answer,  the  court 
did  not  err  In  sustaining  the  general  demur- 
rer to  plaintiff's  petition. 

This  action  Is  authorized  by  the  following 
sections  of  the  Revised  Statutes  of  1895: 

"Art  4565.  If  any  railroad  company  or  oth- 
er party  at  interest  be  dissatisfied  with  the 
decision  of  any  rate,  classification,  rule, 
charge,  order,  act  or  regulation  adopted  by 
tbe  Commission,  such  dissatisfied  company  or 
party  may  file  A  petition  setting  forth  the 
particular  cause  or  causes  of  objection  to 
such  decision,  act,  rate,  rule,  cbarge,  classi- 
fication or  order,  or  to  either  or  all  of  tbem, 
in  a  court  of  competent  Jurisdiction  In  Travis 
county,  Texas,  against  said  Commission  as 
defendant.  Said  action  shall  have  precedence 
over  all  other  causes  on  the  docket  of  a  dif- 
ferent nature,  and  shall  be  tried  and  deter- 
mined as  other  civil  causes  in  said  court 
Either  party  to  said  action  may  appeal  to 
tbe  appellate  court  having  Jurisdiction  of 
said  cause,  and  said  appeal  shall  be  at  once 
returnable  t6  said  appellate  court  at  either 
of  its  terms,  and  said  action  so  appealed  shall 
have  precedence  In  said  appellate  court  of  all 
causes  of  a  different  character  therein  pend- 
ing ;  provided,  that  if  the  court  be  in  session 
at  the  time  such  right  of  action  accrues,  the 
suit  may  be  filed  during  such  term  and  stand 
ready  for  trial  after  ten  days'  notice. 

"Art.  4506.  In  all  trials  under  the  forego- 
ing article  the  burden  of  proof  shall  rest  up- 


on tbe  plaintiff,  who  must  show  by  clear  and 
satisfactory  evidence  that  the  rates,  regula- 
tions, orders,  classifications,  acts  or  charges 
complained  of  are  unreasonable  and  unjust 
to  it  or  them." 

It  will  be  observed  that  the  railroad  com- 
I>any  under  these  sections  had  the  right  to 
attack  any  rate,  or  it  might  have  attacked 
any  number  or  all  of  tbe  rates  prescribed  for 
it  by  the  Railroad  Commission  as  being  un- 
reasohable  and  unjust  It  is  plain  from  the 
terms  of  tbe  law  that  tbe  railroad  company 
was  not  required  to  attack  all  of  the  rates 
prescribed,  nor  It  is  necessary  in  order  to 
show  tbe  unreasonableness  or  Injustice  of  tbe 
rate  attacked  to  prove  that  the  operation  of 
the  road  under  tbe  rates  prescribed  will  not 
produce  a  reasonable  and  Just  compensatloD 
for  services  rendered  by  the  company  to  ship- 
pers and  a  reasonable  return  upon  the  invest- 
ment made  and  the  money  expended  in  carry- 
ing on  the  business.  R.  R.  Commission  v.  H. 
&  T.  0.  Ry.  Co.,  90  Tex.  852,  38  S.  W.  750: 
Same  v.  Weld  &  Neville,  96  Tex.  403,  73  S. 
W.  529.  While  the  railroad  company  had  tbe 
right  to  call  In  question  the  one  rate,  it 
was  required  to  show  by  clear  and  satisfac- 
tory evidence  that  tbe  rate  so  attacked  was 
"unjust  and  unreasonable."  It  follows  that 
the  petition  must  contain  allegations  of  such 
facts  and  circumstances  as  wonld,  If  true, 
authorize  the  court  to  adjudge  the  rate  to  be 
unjust  and  unreasonable  as  a  matter  of  law. 
The  petition  In  this  case  alleges  that  In  haul- 
ing lumber  over  that  portion  of  its  road,  des- 
ignated in  the  petition,  at  the  rate  specified 
by  the  Commission,  will  not  yield  a  sufficient 
revenue  to  pay  the  cost  of  transportation. 
There  is  nothing  in  the  petition  to  show 
what  were  the  earnings  of  the  railroad  in 
hauling  lumber  over  the  remainder  of  its 
said  railroad.  It  does  not  show  the  amount 
of  lumber  traffic  carried  over  that  road  from 
points  beyond  the  stations  designated  from 
which  the  objectionable  tariffs  are  prescribed. 
It  may  be,  and  doubtless  is  a  fact,  that  trains 
which  start  from  points  beyond  the  specified 
stations  take  up  and  carry  as  a  part  thereof 
cars  loaded  with  lumber  destined  to  Beau- 
mont or  Port  Arthur,  thus  the  operation  of 
that  train  may  yield  a  sufficient  profit  to 
make  the  rates  reasonable,  whereas,  taken 
separately,  tbe  rate  from  any  one  of  tbe 
points,  if  carried  by  separate  trains,  would 
not  be  reasonable.  It  may  be  true  that  such 
freight  though  not  remunerative,  considered 
alone,  would,  when  thus  carried,  contribute 
to  tbe  cost  of  such  train  to  a  degree  that 
would  be  reasonable  compensation.  There- 
fore it  cannot  be  held  upon  the  facts  stated 
unreasonable  and  unjust  as  a  matter  of  law. 
The  railroad  company  cannot  select  one  rate 
and  a  particular  part  of  Its  road  for  the 
application  of  that  rate,  showing  thereby  the 
deficiency  in  profit,  and  from  that  establish 
tbat  the  rate  Is  not  reasonable.  St.  L.  &  San 
Francisco  Ry.  Co.  v.  Gill,  156  U.  S.  665,  15 
Sup.  Ct  484,  39  L.  Ed.  567.    In  the  case  cited 
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the  court  said:  "Tbe  company  cannot  claim 
the  right  to  earn  a  net  profit  from  every  mile, 
section,  or  other  part  Into  which  the  road 
might  be  divided,  nor  attack  as  tmjust  a 
regulation  vrhlch  fixed  a  rate  at  which  some 
snch  part  would  be  nnremuneratlve ;  that  It 
wonld  be  practically  Impossible  to  ascertain 
In  what  proportion  the  several  parts  should 
share  with  others  in  the  expenses  and  re- 
ceipts in  which  they  participated." 

We  think  it  unnecessary  to  discuss  the'  oth- 
er questions  submitted. 


AUTRY  et  al.  v.  REASOR  et  al. 
(Supreme  Court  of  Texas.     Dec.  2,  1908.) 

1.  Appeal  and   Ebbob    (J   1012*)— Revibw— 
Findings  of  Fact— Conclusiveness. 

Where  evidence  on  a  question  was  such 
that  tbe  trial  court  was  not  bound  to  give  it 
credence,  its  finding  of  fact  thereon  is  con- 
clusive on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent.  Dig.  {{  3990-3992;    Dec.  Dig.  { 

2.  Homestead  (J  60*)— Pbopebtt  Constitu- 
ting— Use  as  Home. 

Under  Const,  art.  16,  {  51,  providing  that 
a  rural  homestead  may  be  one  or  more  parcels, 
but  that  it  shall  be  used  for  a  home,  or  as 
a  place  to  exercise  the  calling  or  business  of  the 
head  of  a  family,  to  constitute  rural  land  a 
homestead  it  must  be  used  for  some  one  purirase 
of  a  home,  either  by  cultivating  It,  using  it 
directly  for  raising  family  supplies,  or  for  cut- 
ting firewood  and  the  like. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {  88;    Dec.  Dig.  $  60.*] 

8.  Homestead  (§  168*)  —  FoBFEiTxniB— Rent- 
ing Pbekisbs. 

The  renting  of  a  portion  of  a  rural  home- 
stead deprives  the  rented  part  of  its  homestead 
character. 

[Ed.  Note.— For  other  cases,,  see  Homestead, 
Cent  Dig.  §8  333,  334;  Dec.  Dig,  (  168.*] 

On  rehearing.  Former  opinion  reversed, 
Judgments  of  lower  courts  reversed,  and 
cause  remanded  for  a  new  trial. 

For  former  opinion,  see  108  S.  W.  1162. 

GAINES,  C.  J.  At  the  last  term  of  this 
court  opinion  was  rendered  In  this  case,  af- 
firming the  judgments  of  the  lower  courts. 
A  motion  for  a  rehearing  has  since  been 
filed.  In  which  it  is  pointed  out  that  we  over- 
looked the  findings  of  fact  as  found  by  the 
trial  court  and  Court  of  Civil  Appeals.  The 
criticism  of  the  opinion  is  correct.  The  tri- 
al court  distinctly  found  that  "John  3.  Rea- 
sor  never  cultivated  the  39  acres  of  land,  or 
any .  part  of  It,  by  himself  or  through  any 
one  else,  but  rented  the  same  from  time  of 
the  purchase  to  the  time  of  his  death  to  year- 
ly tenants,  who  paid  for  the  use  of  the  same 
the  usual  rental  of  one-third  and  one-fourth 
of  the  crop.  John  J.  Reasor  occasionally 
hauled  bis  part  of  the  crop  to  his  residence 
on  90  acres,  and  he  used  the  same  for  the 
support  of  his  family.  This  use  of  the  39 
acres   by    John    J.    Reasor,    renting    It    and 


using  tibe  rents  for  the  support  of  himself 
and  family,  made  It  a  part  of  the  borne- 
stead."  There  was,  however,  evidence  In  the- 
record  that  Reasor  was  seen  culfivatlng  tbe 
land,  and  following  this,  and  not  liaviiig  in 
mind  the  finding  of  the  trial  judge,  we  so 
stated  the  facts  in  our  opbilon.  The  evidence- 
to  which  we  refer,  while  undisputed  In  a 
certain  sense,  is  of  such  a  character  that  we 
do  not  feel  that  the  trial  judge  was  boimd 
to  give  it  credence.  Therefore  his  finding 
upon  the  facts  must  be  conclusive  upon  us. 
and  the  circumstances  of  cultivation  by  the 
defendant  upon  which  the  former  opinion 
relied  In  part  cannot  be  considered.  Under 
these  drcumgtances  we  are  of  opinion  that 
the  facts  established  by  the  evidence  are  not 
sufficient  to  show  that  the  S9  acres  of  land 
was  a  part  of  the  homestead  of  the  father 
of  the  defendants  in  error. 

In  defining  what  shall  constitute  a  home- 
stead, section  51  of  article  16  of  tbe  Con- 
stitution expressly  provides  that  tbe  rural 
homestead  may  be  one  or  more  parcels,  but 
at  the  same  time  provides  "that  tbe  sauie 
shall  be  used  for  the  purposes  of  a  home,  or 
as  a  place  to  exercise  the  calling  or  business 
of  the  head  of  a  family."  It  is  clear,  there- 
fore, we  think,  before  a  homestead  can  be 
claimed  upon  land,  it  must  be  used  f(v  some 
one  purpose  of  a  home,  either  by  CBltlvatlng 
it,  using  It  directly  for  the  purpaw  of  rais- 
ing family  supplies,  or  for  cutting  firewood 
and  such  like.  The  alleged  faet  that  tbe 
father  of  tbe  defendants  in  error  cultivated 
the  tract  in  gnestion,  having  been  found 
against  the  defendants  In  error  by  the  trial 
Judge,  we  find  no  evidence  that  the  land  was 
used  for  the  purpose  of  a  home,  other  than 
that  the  proceeds  were  probably  used  in  sup- 
port of  the  family.  In  the  case  of  Blum  v. 
Rogers,  78  Tex.  530,  15  S.  W.  115,  we  held 
that  the  building  of  a  house  within  a  town 
on  a  certain  lot  and  renting  it  derives  It 
of  Its  homestead  character.  We  see  no  rea- 
son why  the  same  rule  should  not  apply  to  a 
rural  homestead.  Any  expressions  in  our 
former  opinion  to  the  contrary  are  now  with- 
drawn. 

We  accordingly  reverse  the  judgment,  and 
remand  the  cause  for  a  new  triaL 


HONAKBR   et   al.   v.   JONES. 

(Supreme  Court  of  Texas.    Dec.  2,  1908.) 

1.  Vendob  and  Pubchassb  (g  253*)  —  Ven- 
dor's Lien— Effect  of  Incldwon  of  Pek- 
80NAL  Pbopebtt. 

Where  land  and  chattels  ate  sold  for  a  fcmsa 
amount,  the  reservation  of  a  vendor's  lien  in 
the  deed  and  purchase-money  notes  for  the  en- 
tire amount  creates  a  contract  lien,  which  binri» 
the  land  for  the  whole  amount  of  the  notes,  with 
Interest  and  attorney's  fees  provided  for  therein. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  J  233.*] 


*For  other  case*  sea  same  topic  and  lectlon  NUMBER  in  Dec.  &  Am.  Digs.  U07  to  data,  *  Reporter  lnd«ztt 
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~2.  Vendor  and  Pcrchaseb  (§  257*)  —  Ven- 
dor's Lien— Absolute  Deed  as  Mobtgaoe. 
A  deed   reserving  a  vendor's  lien  has  the 

•«ffect  of  a  mortgage,  and  renders  the  transaction 

executory. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 

Purchaser,  Dec.  Dig.  |  257.*] 

Certified  Questions  from  Cburt  of  ClvU 
Appeals  of  Fifth  Supreme  Judicial  District 

Action  by  J.  E.  Jones  against  J.  N.  Shelton 
and  others.  From  a  Judgment  for  plaintiff, 
-defendants  W.  B.  Honaker  and  another  ap- 
peal to  the  Court  of  Civil  Appeals.  On  cer- 
tified questions  from  the  Court  of  Civil  Ap- 
peals. 

Gamett  tc  Hagbston.  Smith  &  Wilcox,  and 
I>.  P.  Johnson,  for  appellants.  Wm.  M.  Jones, 
for  appellee. 

BROWN,  J,  This  Is  on  certified  ques- 
tions from  the  Court  of  CItII  Appeals  of  the 
Fifth  Supreme  Judicial  District.  The  state- 
tueut  and  questions  are  as  follows: 

"This  suit  was  instituted  by  the  appellee, 
JTones,  to  recover  of  J.  N.  Shelton  the  amount 
of  three  promissory  notes,  and  to  foreclose 
as  against  the  said  Shelton  and  the  appel- 
lants, Honaker  and  Herrln,  the  vendor's  lien, 
claimed  as  security  for  the  payment  of  said 
notes,  upon  two  lots  of  land  situated  In 
FarmersvUle,  Collin  county,  Tex.  Two  of 
siild  notes  bore  date  December  34,  1893. 
They  were  for  the  sum  of  $1,000  each,  and 
payable,  respectively,  on  the  14th  day  of  De- 
cember, 1895  and  1£^  with  Interest  at  the 
rate  of  10  per  cent,  per  annum,  payable 
annually,  and  provided  for  10  per  cent  there- 
■of  additional  as  attorney's  fees,  If  placed  in 
tbe  hands  of  an  attorney  for  collection.  Each 
of  said  notes  recited  that  it  was  for  pur- 
chase money  of  a  'livery  stable  and  outfit 
-with  two  lota  of  land  situated  In  Farmers- 
vine,  Collin  county,  •  »  ♦  upon  which 
the  vendor's  lien  is  expressly  retained  to  se- 
cure the  payment  hereof.'  The  other  of  said 
notes  is  for  the  sum  of  $230.75,  bears  date 
June  10,  1903,  and  was  given  for  a  balance 
•of  interest  that  was  due  and  payable  on  said 
flrst-named  notes,  on  the  10th  day  of  June, 
1903.  This  note  also  bore  Interest  at  the 
rate  of  10  per  cent,  per  annum,  and  provided 
for  10  per  cent  as  attorney's  fees  If  placed 
In  the  hands  of  an  attorney  for  collection, 
but  It  did  not  expressly  give  or  recite  any 
lien  on  tbe  'livery  stable  and  outfit'  or  up- 
on the  lots  of  land  mentioned  In  the  other 
notes.  Upon  tbe  back  of  each  of  the '  two 
first  notes  referred  to  above  was  the  follow- 
ing Indorsement :  'I  hereby  acknowledge  that 
there  is  due  on  this  note  the  sum  of  one  thou- 
sand ($1,000.00)  dollars,  and  I  agree  to  pay 
the  same,  together  with  10  per  cent.  Interest 
per  annum  from  this,  the  10th  day  of  June, 
1903.  J.  N.  Shelton.'  In  their  amended  an- 
swer, filed  In  lieu  of  the  original  answer, 
and  upon  which  the  case  went  to  trial,  the 
defendants  did  not  plead  the  statute  of  lim- 


itations. It  also  appears  that  a  deed  was 
executed  by  appellee,  Jones,  on  the  14th  day 
of  December,  1893,  by  which  the  two  lots 
mentioned  in  the  $1,000  notes  described  were 
conveyed  to  J.  N.  Shelton.  This  deed  re- 
cites said  two  notes  as  a  part  of  its  con- 
sideration and  that  a  vendor's  Hen  Is  ex- 
pressly reserved  to  secure  their  payment.  In 
the  notes  sued  on,  as  stated,  it  appears  upon 
the  face  of  each  of  the  $1,000  notes,  that  It 
was  klven  for  a  'livery  stable  outfit*  and  two 
lots  of  land,  and  by  parol  evidence  It  was 
shown  without  contradiction  that  the  'livery 
stable  outfit'  consisted  of  horses,  harness, 
buggies,  and  other  vehicles.  The  whole  prop- 
erty, real  and  personal,  was  sold  for  the  ag- 
gregate sum  of  $6,500,  and  It  does  not  ap- 
pear what  proportion  of  said  sum  was  for 
tbe  land;  nor  was  the  reasonable  value  of 
the  land,  or  of  the  personal  property,  at  the 
time  of  tbe  sale  or  at  the  time  of  tbe  trial, 
shown.  In  other  words,  the  evidence  simply 
shows  that  the  land  and  the  'livery  stable 
outfit,'  consisting  of  horses,  harness,  buggies, 
and  other  personal  property,  were  sold  for 
the  lump  sUm  of  $6,500,  and  the  notes  sued 
on  taken  as  a  part  of  the  consideration  there- 
for. The  trial  court  Instructed  tbe  Jury 
to  return  a  verdict  in  favor  of  the  plaintiff 
for  the  amount  of  the  notes  Oess  the  at- 
torney's fees  claimed  on  the  two  $1,000  notes), 
together  with  a  foreclosure  of  the  vendor's 
lien  on  the  land,  and  the  appellants  have  ap- 
pealed. The  record  shows  that  the  court 
correctly  directed  the  verdict  of  foreclosure 
if  the  Hen  existed  upon  the  land  for  the  full 
amount  due  on  the  notes. 

"Question  1.  Did  tbe  trial  court,  under  the 
facts  stated,  err  in  directing  a  foreclosure 
of  the  vendor's  Hen  on  the  land? 

"Question  2.  When  a  vendor  seeks  to  en- 
force bis  Hen  for  the  collection  of  a  note, 
which  was  given  In  part  for  land  and  In 
part  for  chattels  or  personal  property,  where 
such  lien  Is  expressly  reserved  In  the  note 
and  tbe  deed  conveying  the  land.  Is  it  In- 
cumbent upon  blm,  in  order  to  have  a  fore- 
closure of  such  Hen  upon  the  land,  to  show 
how  much  of  the  note  was  given  for  the 
land? 

"Question  S.  If  in  such  case  there  was  no 
agreement  between  the  parties,  at  the  time  of 
the  sale,  fixing  the  value  of  the  land  or  of 
the  personal  property,  will  the  vendor  be  al- 
lowed to  show  by  proper  evidence  what  pro- 
portion the  value  of  the  land  bore  to  the 
whole  value  of  the  property  sold,  and  have 
his  foreclosure  on  tbe  land,  for  such  propor- 
tionate amount? 

"Question  4.  Does  the  transaction  con- 
stitute a  contract  lien  upon  the  real  estate 
for  the  payment  of  the  full  amount  due  on 
the  notes?" 

To  tbe  first  and  fourth  questions  we  an- 
swer: The  reservation  of  the  Hen  upon  th<i 
land  in  the  deed  and  notes  constituted  t- 
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contract  Hen, 'which  Is  equivalent  In  Its  ef- 
fect to  a  mortgage  upon  the  land,  and  binds 
the  land  for  the  whole  amount  of  the  two 
notes,  with  Interest  and  attorney's  fees.  S 
Pomeroy's  Eq.  Jur.  8f  1256,  1257;  Helm  v. 
Weaver,  68  Tex.  143,  6  S.  W.  420 ;  Bergman 
V.  Blackwell  (Tex.  Civ.  App.)  23  S.  W.  243; 
Baker  v.  CoUlns,  4  Tex.  Civ.  App.  820,  28 
S.  W.  493 ;  LIppencott  v.  York,  86  Tex.  276, 
24  S.  W.  275.  In  section  1257  of  Pomeroy's 
Equity,  above  cited,  thla  language  is  used: 
"This  peculiar  siiecles  of  lien  differs  es- 
sentially from  that  which  equity  raises  by 
implication  In  favor  of  the  grantor,  since  it 
is  based  upon  and  created  by  express  con- 
tract It  Is  In  all  essential  elements  a  mort- 
gage. The  deed  Is  made  to  embody  an  In- 
formal mortgage  or  defeasance,  and  Is  thus 
prevented  from  being  absolute  so  long  as  the 
price  remains  unpaid."  This  principle  has 
been  recognized  and  enforced  by  a  long  line 
of  decisions  of  this  court,  wherein  It  has 
been  held  that  the  reservation  of  a  Uen  on 
the  face  of  the  deed  or  notes  has  the  effect 
of  a  mortgage  and  makes  the  transaction  ex- 
ecutory. In  LIppencott  v.  York,"  cited  above, 
a  husband  and  wife  entered  Into  a  written 
contract  for  improvements  to  be  made  upon 
their  homestead,  which  was  executed  accord- 
ing to  the  statute,  and  fixed  a  mechanic's 
Hen  on  the  homestead.  The  contractor  trans- 
ferred that  contract  to  another,  and  the  own- 
ers of  the  homestead  took  up  the  mechanic's 
Hen  contract  and  executed  In  lien  thereof 
new  notes  and  a  deed  of  trust  on  the  home- 
stead. The  statute  then  In  force  required 
suit  to  enforce  the  mechanic's  Hen  to  be  in- 
stituted within  one  year,  which  was  not 
done  In  this  case,  and  It  was  claimed  that 
the  Hen  was  discharged.  This  court  held 
that,  although  the  mechanic's  lien  could  not 
be  enforced,  the  notes  and  deed  of  trust  con- 
stituted a  contract  Hen  on  the  homestead  that 
was  valid.  This  Is  analogous  to  the  question 
we  have.  The  notes,  as  a  whole,  may  not 
have  been  for  the  purchase  money  of  the 
land,  and  therefore  would  not  have  a  vea- 
dor's  Hen,  strictly  speaking,  except  for  a  por- 
tion; yet  the  contract  Hen  is  valid  for  the 
entire  amount  Helm  v.  Weaver,  cited  above. 
The  lien  being  reserved  In  the  deed  and 
notes,  and  all  of  the  other  facts  being  es- 
tabHshed  necessary  to  entitle  the  plaintiff 
to  a  foreclosure,  the  court  did  not  err  in  In- 
structing the  Jury  to  return  a  verdict  in 
favor  of  the  plaintiff  for  a  foreclosure  of 
the  Uen. 


LINDLY  V.  UNDLY  et  al. 
(Supreme  Coart  of  Texas.     Dec.  2,  190S.) 

1.   INBAITE    PSBBOKS    (J    94*)  —  ACTIONS  —  AP- 
POIHTMBNT   OF   OCABDIAN   AD    LITEM. 

Independent  of  Rev.  St  1895,  art.  1211, 
requiring  the  appointment  of  gnardians  ad  litem 
for  defendants  who  are  minors,  lunatics,  idiots. 


or  persons  non  compos  mentis,  the  conrt  may 
permit  a  next  friend  to  file  an  answer  for  • 
defendant  who,  by  reason  ot  mental  or  bodily 
Infirmity,  is  incapable  of  caring  for  his  intereMt 
in  the  litigation. 

[Ed.  Note.— For  other  cases,  see  Insane  Per^ 
sons,  Cent.  Dig.  t  164;   Dec.  Dig.  i  d4.*] 

2.  Appeal  aito  Ebbob  (|  919*)— Rkvibw— Pbz- 

SUHPnONS. 

Where  S.,  a  defendant  in  partition,  answer- 
ed disclaiming  interest  in  the  land  to  be  parti- 
tioned, and  thereafter  another  of  the  defend- 
ants filed  an  answer  as  next  friend  for  S.,  al- 
leging that  she  had  an  interest  in  the  propeity. 
that  she  was  88  years  of  age,  and  was  infirm  is 
mind  and  body,  and  that  her  disclaimer  was 
procured  by  plaintiff  by  fraud  and  undne  in- 
flnence,  the  action  of  the  court  in  denying  plain- 
tiff's motion  to  strike  the  answer  of  the  next 
friend  will  not  be  reversed  on  appeal  by  plain- 
tiff, where  the  record  fails  to  snow  that  the 
raling  of  the  court  was  not  based  on  evidence 
adduced  on  such  motion,  since  It  will  be  pre- 
sumed that  the  conrt  made  proper  inqniry. 

[Bd.  Note. — For  otlier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3713 ;   Dec.  Dig.  {  919.*] 

3.  Apfeai.  and  Ebbob  (t  900*)  —  Revikw — 
BuBDEN  of  Showing  Ebbob. 

AH  presumptions  consistent  with  the  rec- 
ord are  in  favor  of  conclnsions  ot  the  trial  court, 
and  parties  claiming  error  must  make  it  ap- 
pear by  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3667;    Dec.  Dig.  |  90a*] 

4.  Appeai,  and  Ebbob  (i  1042*)  —  Rxvikw  — 
Habkuss  Ebbob— Pasties. 

8.,  a  defendant  in  partition,  answered,  dis- 
claiming interest  in  the  property,  whereupon  an- 
other defendant  filed  an  answer  as  next  friend 
for  S.,  aUe^ng  that  S.  was  old  and  infirm,  and 
that  plaintiff  had  procured  the  disclaimer  bj 
fraud  and  undue  influence.  Held,  that  the  ac- 
tion of  the  court  in  overruling  plaintiff's  mo- 
tion to  strike  the  answer  of  the  next  friend  win 
not  be  reviewed  on  appeal,  on  the  ground  that 
the  interests  ot  the  next  friend,  according  to 
the  pleadings,  were  adverse  to  those  <k  S~,  where 
the  record  shows  that  the  next  friend  in  fact 
had  no  interest  in  the  property,  and  so  admitted 
on  the  trial,  and  it  does  not  api>ear  that  snch 
admission  was  not  brought  to  the  attention  of 
the  court  on  the  hearing  of  such  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4112;   Dec.  Dig.  f  10i2.*J 

6.  Appkai.  and  Ebbob  (§  877*)— Review— Px»- 
soNs  Entitled  to  Alleqe  Ebbob. 

Where  S.,  a  defendant  in  partiticm,  answer- 
ed, dlsdcdming  interest  in  the  property,  and  an- 
other defendant,  as  next  trieai,  filed  an  answer 
on  behalf  of  S.,  alleging  that  S.  was  old  and 
infirm,  and  that  such  disclaimer  was  procnred 
by  plaintiff  by  fraud  and  nndne  inflnence. 
plaintiff  could  not  complain,  on  appeal,  of  the 
denial  of  his  motion  to  strike  the  answer  filed 
by  such  friend. 

[Ed.  Note. — For  other  cases,  see  Ain>eal  and 
Error,  Cent  Dig.  |  3560 ;   Dec.  Dig.  {  877.*] 

6.  Husband  and  Wife  (|  266*)— ComiuNiTT 
Pbopbbtt— Conveyance  by  Husband. 

A  husband  may  convey  a  life  estate  in  com- 
munity property  to  his  wife,  with  remainder  to 
their  children. 

[ESd.  Note.— For  other  cases,  see  Hnsband  and 
Wife,  Ont  Dig.  {  826;  Dec.  Dig.  {  288.*] 

Error  to  Ck>urt  of  ClvU  Appeals  of  Fifth 
Supreme  Judicial  District 

Suit  for  partition  by  J.  M.  Lindly  against 
Harlln  Lindly  and  others.    From  a  Judgment 
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for   defendants    (109   a    W.    407),   plaintiff 
brings  error.    Affirmed. 

H.  G.  Connor,  Bennett  &  Jones  and  Tbomp- 
Bon  &  Manning,  for  plaintiff  In  error.  Loo- 
ney  &  Clark,  T.  T>.  Stames,  and  Mnlkey  & 
Hamilton,  for  defendants  In  error. 

WILLIAMS,  J.  This  salt  was  brongbt  by 
plaintiff  in  error  for  partition  of  several 
tracts  of  land,  of  wblch  be  alleged  be  was 
tbe  owner  of  one  half  and  the  defendants  of 
the  other  half.  The  defendants  were  bis 
mother,  Mrs,  Sallie  LIndly,  and  other  chil- 
dren and  descendants  of  herself  and  Jahu 
LIndly,  her  deceased  husband.  An  answer 
was  filed  In  the  name  of  Mrs.  SalUe  LIndly 
on  February  4,  1907,  alleging  that  she  bad 
conveyed  all  her  Interest  In  the  land  to  plain- 
tiff, reserving  only  the  rent  for  the  year 
1906 ;  that  she  did  not  claim  any  part  of  her 
deceased,  hosband's  Interest  therein;  that 
her  husband  had  died  in  1906,  leaving  her  in 
possession  of  all  of  tbe  land,  and  that  she 
had  collected  the  rents  for  that  year,  for  the 
balance  of  which,  after  deducting  expenses, 
debts,  and  taxes,  she  offered  to  acconnt  She 
also  asked  that  tbe  lands  be  partitioned  be- 
tween plaintiff  and  her  codefendants,  and 
that  she  be  relieved  of  further  responsibility, 
claiming  nothing  for  herself.  This  answer 
was  signed  by  Mrs.  LIndly  in  person. 
Among  the  defendants  were  Mrs.  MelUe  Jer- 
nigan,  a  daughter  of  Jaha  and  Sallie  LInd- 
ly, and  her  husband,  Asa  Jemlgan.  On  Feb- 
ruary 12,  1907,  an  answer  was  filed  for  Mrs. 
Sallie  LIndly  by  Asa  Jemlgan,  as  her  next 
friend,  seeking,  upon  allegations  which  would 
be  sufBcient,  if  properly  set  up  by  Mrs.  LInd- 
ly or  in  her  behalf,  to  authorize  the  cancella- 
tion of  deeds  executed  by  her  to  plaintiff  on 
the  6th  day  of  April,  1906,  purporting  to  con- 
v^  her  community  Interest  in  the  property 
in  controversy,  on  the  ground  that  they  were 
procured  by  fraud  and  undue  influence  on 
the  part  of  plaintiff.  It  was  also  alleged  In 
the  answer  that  Mrs.  LIndly  was  entitled 
to  a  life  estate  in  the  property,  tbe  reason 
for  which  is  not  given,  but  appears  from  the 
answers  of  the  defendants  other  than  Mrs. 
LIndly.  As  the  reason  for  the  appearance 
of  the  next  friend,  it  was  alleged  that  Mrs. 
LIndly  was  88  years  of  age,  and  so  weak 
and  Infirm  in  mind  and  body  that  she  was 
unable  to  comprehend  her  rights  of  property 
or  to  manage  her  affairs,  and  that  the  an- 
swer previously  filed  in  her  name  had  been 
procnred  by  fraud  and  undue  Influence  of 
plaintiff.  The  answer  prayed  for  the  cancel- 
lation of  the  deeds  and  for  the  appointment 
of  a  receiver  to  take  charge  of  and  manage 
tbe  farms.  On  the  6th  day  of  May,  1907, 
two  motions  were  filed  to  strike  ont  the  an- 
swer Just  stated,  one  by  the  plaintiff,  and 
one  in  tbe  name  of  Mrs.  Sallie  LIndly,  sign- 
ed by  an  attorney  for  her.  Tbe  ground  stat- 
ed In  the  motion  of  plaintiff  is  that  "neither 
Jemlgan  nor  any  one  has  authority  on  bis 


own  motion  to  represent  her  as  next  friend," 
If  she  is  of  weak  mind,  which  is  denied. 
The  reasons  assigned  In  Mrs.  Llndly's  motion 
are  that  Jemlgan  bad  no  antborlty  to  act 
as  her  next  friend ;  that  she  was  in  court  by 
herself  and  by  counsel  of  her  own  choice, 
and  was  able  and  competent  to  look  after  her 
own  Interests,  and  Jemlgan  was  not  author- 
ized by  her  to  file  tbe  answer.  On  the  same 
day  the  defendants  other  than  Mrs.  Ltadly, 
including  Jemlgan  and  wife,  filed  answers, 
in  which  they  alleged.  In  substance,  that  pri- 
or to  January  28,  1899,  Jahu  LIndly  and  wife 
bad  conveyed  to  plaintiff,  as  gifts,  lands  out 
of  their  community  estate,  and  that  on  that 
day  Jahu  LIndly  executed  and  delivered  a 
deed,  which  was  accepted  by  Mrs.  Sallie 
LIndly  and  the  other  grantees,  by  which  be 
conveyed,  in  consideration  of  love  and  af- 
fection, a  life  estate  in  the  lands  in  contro- 
versy to  Mrs.  Sallie  Lindly,  and  tbe  remain- 
der in  tee  to  be  equally  divided  between 
them  at  her  death  to  those  of  their  children 
to  whom  land  bad  not  previously  been  con- 
veyed as  gifts;  that  Mrs.  LIndly  had  claim- 
ed tbe  land  under  this  deed  until  her  hus- 
band's death,  which  occurred  Ifarch  19,  1906, 
and  for  some  time  thereafter ;  that  these  de- 
fendants bad  never  received  any  gifts  as 
referred  to  In  the  deed,  and  that  therefore 
tbe  land  belonged  to  Mrs.  LIndly  for  life, 
and  to  them  in  fee  after  her  death,  and 
plaintiff  bad  no  interest  in  It.  On  the  same 
day  Mrs.  LIndly,  by  attomey,  filed  a  supple- 
mental answer.  In  which  she  excepted  to  tbe 
answer  filed  by  Jernlgan  as  next  friend  be- 
cause It  showed  no  authority  in  him  so  to 
act,  and  In  which  she  denied  the  allegations 
of  that  answer,  and  specially  alleged  that, 
while  she  Is  aged  and  Infirm  In  body,  she  Is, 
and  has  at  all  times  been,  of  strong  mind  and 
memory,  competent  to  transact  business,  and 
capable  of  understanding  her  property  rights 
and  of  dealing  with  reference  thereto;  that 
she  understood  the  answer  filed  by  her  and 
tbe  deed  which  she  made  to  her  son  which 
was  done  of  her  free  will  and  accord  without 
undue  Influence  or  persuasion  on  part  of 
plaintiff  or  any  one  else;  and  that  it  was 
and  is  her  desire  that  he  have  her  undivided 
interest  in  the  land.  At  the  same  time  the 
plaintiff  filed  a  reply  to  the  plea  of  Jemlgan 
as  next  friend,  denying  all  of  Its  allegations, 
and  also  filed  a  reply  to  the  answer  of  tbe 
defendants,  setting  up  tbe  deed  from  Jahu 
LIndly,  and  alleging  that  it  conveyed  only 
his  half  of  tbe  land,  but  that.  If  it  purported 
to  convey  all,  Mrs.  Lindly  understood  It  to  con- 
vey only  her  husband's  half,  and,  if  she  ever 
accepted  or  acted  on  it,  she  did  so  in  that 
belief,  and  in  Ignorance  of  the  fact  that  it 
affected  her  Interest,  and  without  any  inten- 
tion of  giving  up  her  interest;  that  she  and 
her  husband  at  the  date  of  the  deed  were 
over  80  years  of  age,  and  her  life  expectancy 
so  short  that  a  life  interest  was  of  but 
little   value,   while  her  community  Interest 
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was  worth  $15,000,  and  that  Jahn  Lindly 
and  his  wife  continued  thereafter  to  live 
together  as  bustwnd  and  wife  In  the  posses- 
sion and  use  of  the  land  for  6  or  7  years, 
and  until  his  death.  On  the  7th  day  of  May, 
1907,  the  motions  to  strike  out  the  answer 
of  Jemlgan  as  next  friend  were  overruled, 
and  exceptions  were  reserved.  The  record 
contains  nothing  showing  affirmatively  what 
was  or  was  not  done  by  the  court.  In  acting 
on  the  motion,  to  ascertain  the  facts  upon 
which  might  depend  the  propriety  of  allow- 
ing Jemlgan  to  act  In  the  capacity  of  next 
friend  for  Mrs.  Llndly.  The  cause  was  tried 
by  Jury,  and  was  submitted  to  them  upon 
special  Issues,  one  of  which  directed  them 
to  find  whether  or  not,  at  the  date  of  the 
deed  from  her  to  plalntlfT,  April  6,  100«,  she 
was  Incapable  of  understanding  and  appreci- 
ating her  property  rights  to  such  an  extent 
as  to  render  her  unable  to  exercise  her  free 
and  unbiased  will  with  respect  to  same,  and 
another  of  which  stated  this  question:  "At 
the  time  of  the  execution  of  the  deeds  By 
Sallle  Llndly  to  John  Llndly,  on  the  eth  day 
of  April,  1006,  did  Sallle  Llndly  have  suffl- 
.clait  mental  capacity  to  understand  and  ap- 
preciate her  property  rights  and  the  nature 
and  effect  of  said  deeds?" — ^both  of  which 
were  answered  by  the  Jury  in  the  negative. 
Issues  were  also  submitted  Intended  to  de- 
termine the  effect  of  the  deed  of  Jahu  Llnd- 
ly to  Sallle  Llndly  and  certain  of  their  chil- 
dren. The  facts  found  by  the  Jury  concern- 
ing that  deed  were,  in  substance,  that  It  was 
delivered  and  assented  to  by  all  of  the  gran- 
tees, and  that  Mrs.  Llndly  accepted  It  and 
claimed  the  land  under  It,  but  that  she  did 
not  know  op  believe  that  the  acceptance  of  it 
would  in  any  way  affect  her  community  In- 
terest in  the  land. 

The  plaintiff  In  error  complains  of  the  over- 
ruling of  his  motion  to  strike  out  the  plea  of 
Asa  Jernlgan  wherein,  as  next  friend,  he  at- 
tempted to  represent  Mrs.  Llndly.  The  facts 
set  up  In  the  plea  undoubtedly  were  such  as 
to  make  It  proper  for  the  court.  If  it  found 
them  to  be  true,  to  see  that  her  Interests 
were  properly  protected  by  some  fit  person. 
Article  1211,  Rev.  St  1895,  requires  the  ap- 
pointment of  guardians  ad  litem  for  minors, 
lunatics,  idiots,  or  persons  uon  compos  men- 
tis where  they  are  defendants.  Mrs.  Llndly 
was  neither,  unless,  by  a  liberal  interpreta- 
tion of  the  words  "non  compos  mentis," 
they  could  be  held  to  embrace  a  person  whose 
mental  condition  is  such  as  hers  was  alleged 
to  be.  It  is  unnecessary  that  this  be  definite- 
ly determined,  for  reasons  which  will  be 
stated  later.  But  we  may  say  that  the  rules 
of  practice  in  courts  of  equity  permit  the 
representation  by  next  friend  of  parties  to 
suits  who,  though  not  non  compos  mentis, 
are,  by  reason  of  mental  or  bodily  infirmity, 
Incapable  of  properly  caring  for  their  own 
Interests  in  the  litigation  (Lamb  v.  Lamb  [N. 
J.]  23  Atl.  1009;  Owlngs'  Case,  1  Bland 
[Md.]  370, 17  Am.  Dec.  311;  Howard  v.  How- 


ard, 87  Ky.  616,  9  S.  W.  411,  1  I..  R.  A.  610; 
Isle  V.  Cranby,  199  111.  39,  64  N.  E.  1005,  64 
L.  R.  A.  513,  and  authorities  cited  In  note  to 
last  case);  and  it  would  seem  that,  where  the 
court  permits  this  to  be  done,  and  there  is 
no  other  objection  to  the  proceeding  bat  that 
the  representative  was  not  expressly  appoint- 
ed as  guardian  ad  litem,  this  ought  not  to 
furnish  sufficient  reason  for  disturbing  the 
Judgment 

It  is  urged  that  it  was  not  competent  for 
the  court,  upon  the  mere  allegation  of  the  in- 
capacity of  Mrs.  Llndly,  which  was  contro- 
verted by  her,  to  take  from  her  the  manage- 
ment of  her  own  affairs  without  inquiry  in- 
to the  truth  of  the  allegation.  If  she  were 
the  party  complaining,  and  the  record  showed 
that  which  is  assumed  In  the  contention,  that 
the  court  made  no  such  inquiry,  it  may  be 
that  it  would  have  to  be  sustained.  In  the 
cases  of  Howard  v.  Howard  and  Isle  t.  Cran- 
by, supra,  conditions  very  similar  to  those 
in  this  record  were  presented.  In  the  first 
case  Mat  Howard,  as  next  friend  of  dljab 
Howard,  brought  suit  against  John  Howard 
for  the  purpose  of  setting  aside  a  deed  exe- 
cuted to  him  by  Elijah  Howard,  on  the 
ground  that  the  latter  when  he  made  it  was. 
from  age  and  disease,  too  weak  in  mind  to 
understand  Its  nature  and  to  resist  the  arts 
of  the  grantee,  who  exercised  them  for  the 
purpose  of  defrauding  the  grantor  into  mak- 
ing it  Elijah  Howard  filed  an  affidavit  that 
he  was  not  of  weak  or  unsound  mind;  that 
he  understood  the  nature  of  the  deed;  that 
it  was  for  a  valuable  consideration,  and  he 
wished  it  to  stand;  that  the  suit  was  insti- 
tuted without  his  authority,  and  he  wished 
It  dismissed.  He  accordingly  moved  the 
court  to  dismiss  It,  but  the  court  overruled 
his  motion.  He  then  tendered  and  asked 
leave  to  file  an  answer.  In  which  he  set  up 
the  same  facts,  but  the  court  overruled  the 
motion  to  file  it.  In  the  other  case  Isle,  as 
next  friend  of  Henrietta  Sackman,  presented 
a  bill  against  Cranby  to  compel  the  latter 
to  account  for  property  in  her  possession  be- 
longing to  Sackman,  which  biU  was  accom- 
panied by  a  motion  for  the  appointment  ot 
Isle  as  next  friend  to  represent  Saclanan,  on 
the  ground  that  the  latter,  because  of  un- 
soundness of  mind,  was  Incapable  of  caring 
for  her  estate.  The  appointment  was  made 
and  the  bill  was  filed,  and  thereupon  Sadc- 
man  appeared  by  solicitor  and  moved  the 
court  to  dismiss  it  Isle,  the  next  friend, 
then  moved  the  court  to  set  the  motion  to 
dismiss  down  for  a  hearing,  for  the  purpose 
of  determining  the  mental  condition  of 
Sackman.  The  court  refused  to  do  tlils,  and 
dismissed  the  bill.  Upon  appeal  the  action 
taken  In  each  case  was  held  to  be  erroneous. 
In  the  first  case  by  the  Court  of  Appeals  of 
Kentucky,  and  in  the  second  by  the  Supreme 
Court  of  Illinois.  Each  cOurt  hdd  that  the 
Jurisdiction  of  the  trial  court  to  entertain 
the  suit  by  next  friend  was  not  ousted  by  the 
Objection  of  the  person  represoited,  and  both 
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held  tbat  inquiry  Into  the  mental  condition 
of  that  party  Bhonld  have  been  made  In  order 
to  determine  the  propriety  ol  allowing  the 
next  friend,  rather  than  the  person  he  as- 
sumed to  represent,  to  control  the  proceeding. 
The  Kentucky  court  used  this  language, 
which.  In  most  part,  was  quoted  with  appro- 
val by  the  Illinois  court;  "The'law  presumes 
an  adult  person  to  be  of  sound  mind  and  ca- 
pable of  managing  his  own  affairs;  and  the 
mere  fact  that  It  is  alleged.  In  a  petition  by 
a  person  styling  himself  'next  friend,'  that  a 
particular  IndiTidual,  who  is  an  adult.  Is  of 
weak  or  unsound  mind,  and  not  capable  of 
taking  Qare  of  his  own  affairs,  does  not  de- 
stroy tbat  presumption.  Such  petitions  are 
brought  in  the  name  of  the  person  alleged 
to  be  of  weak  or  unsound  mind,  by  hl^  next 
friend;  and  it  Is  to  be  presumed,  in  the  ab- 
sence of  anything  appearing  to  the  contrary, 
that  whatever  consent  to  the  bringing  of  the 
suit  such  person  is  capable  of  giving  has 
been  obtained,  and  that  it  is  in  fact  his  suit 
— for  it  is  really  In  his  name — and  that  he 
has  obtained  the  consent  of  a  friend  as  the 
most  competent  person,  by  whom  he  wishes 
his  case  to  be  conducted  in  order  that  his 
rights  may  be  the  better  protected.  But  he 
makes  known  to  the  court  that  it  is  not  his 
suit;  that  he  is  competent  to  take  care  of 
blB  own  affairs;  that  the  supposed  friend  Is 
in  fact  an  intermeddler.  The  court.  In  such 
a  state  of  the  case,  is  presented  with  the 
question.  What  is  the  proper  course  to  pur- 
sue? The  Individual  liberty  of  the  person  Is 
involved.  His  right  to  dispose,  by  himself 
(provided  he  does  not  Interfere  with  the 
rights  of  others),  of  his  property,  by  sale, 
gift,  or  otherwise,  as  he  pleases  is  at  once 
recognized  as  an  absolute  right,  which  he 
cannot  be  deprived  of  by  any  court  of  the 
land — not  even  the  highest — unless  It  be  made 
to  appear  that  he  by  age,  disease,  or  other 
cause  has  ceased  to  be  a  man,  by  so  far  los- 
ing his  mind  as  to  be  incapable  of  taking 
care  of  his  property,  and  has  become  the  vic- 
tim of  shrewd  and  designing  persons.  But 
when  he  puts  in  issue  the  fact  that  he  tias 
thus  ceased  to  be  a  man,  and  has  become  a 
mere  hulk,  how  is  the  fact  to  be  determined? 
It  seems  to  us  that  the  issue  which  thus  in- 
volves his  personal  liberty  should  be  settled 
by  his  peers — a  Jury  of  his  country,  or  for 
tbat  purpose  the  chancellor  should  issue  his 
writ  out  of  chancery,  directing  an  inquiry  by 
a  Jury  into  the  fact  as  to  whether  the  mind 
of  the  person  was  so  impaired  by  age,  dis- 
ease, or  otherwise  as  to  render  hint  incapable 
of  understanding  and  appreciating  his  prop- 
erty rights  to  such  an  extent  as  to  render 
blm  unable  to  protect  himself  against  de- 
signing persons;  and,  upon  the  verdict  of 
the  Jury  if  in  the  affirmative,  the  chancellor 
should  appoint  a  committee  for  the  person, 
and  allow  bim  to  prosecute  the  suit  in  his 
name;  but.  If  the  verdict  should  be  in  the 
negative,  then  the  suit  should  be  dismissed, 
unless  the  court,  from  the  evidence  before 
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the  Jury,  should  deem  it  proper  to  take  other 
steps  In  reference  to  the  matter.  It  will  be 
readily  seen  from  what  has  been  said  that 
the  chancellor  erred  in  not,  upon  the  issue 
raised  by  Elijah  Howard,  taking  the  course 
above  indicated."  The  Illinois  court  reached 
the  same  conclusion  as  to  the  necessity  of 
an  inquiry,  but  held  that  it  was  permissible, 
either  for  the  Judge,  acting  as  chancellor,  to 
make  it,  or  for  the  question  as  to  mental 
capacity  to  be  submitted  to  a  Jury.  This 
would  seem  to  be  correct  under  the  equity 
practice  (Smith  v.  Carll,  5  Johns.  Oh.  [N.  T.] 
118)>  but  whether  the  right  of  trial  by  Jury 
upon  such  an  issue  would  exist  under  our 
law  is  a  question  of  importance  which  we  are 
not  now  called  upon  to  decide. 

If  Mrs.  Lindly  herself  were  now  before 
this  court  complaining  of  the  action  taken 
below,  we  should  have  difficulty  In  finding 
in  the  record  affirmative  evidence  of  error. 
All  presumptions  consistent  with  the  record 
are  In  favor  of  right  action  on  the  part  of 
the  trial  court,  and  parties  claiming  error 
must  make  It  appear  by  the  record.  It  does 
not  appear  that  other  action  was  Invoked 
upon  the  question  of  Mrs.  Lindly's  mental 
condition,  than  that  taken  upon  the  motions 
to  strike  out  Jernigan's  plea,  and,  as  to 
them,  it  only  appears  that  they  were  over- 
ruled. It  might  be  presumed  that  the  court 
sufficiently  inquired  to  inform  itself  of  Mrs. 
Lindly's  ability  to  act  for  herself.  It  is  said 
tbat  Jemlgan  was  adversely  interested,  and 
it  is  true  that,  as  the  pleadings  stood,  he 
appeared  to  have  interests  through  his  wife 
adverse  to  the  claims  of  Mrs.  Lindly,  and  it 
is  also  true  that  courts  should  not  allow 
the  representation  of  parties  to  suits  by 
those  adversely  interested,  but  should  see 
that  such  representatives  are  not  only  disin- 
terested, but  are  fit  and  competent  But  it 
appears  that  Mrs.  Jemlgan  in  fact  had  no 
interest  in  the  property  ih  litigation,  and 
admitted  the  fact  In  the  course  of  the  trial, 
having  received  her  portion  of  her  parents' 
estate  before  any  of  these  controversies 
arose;  and,  for  all  the  record  discloses,  this 
may  have  been  brought  to  the  attention  of 
the  court  before  it  acted  on  the  motions. 
But  we  are  of  the  opinion  that  the  plaintiff 
in  error  has  no  right  to  complain  of  the  ac- 
tion taken  in  reference  to  Mrs.  Lindly.  This 
question  also  was  decided  in  Howard  v. 
Howard,  before  referred  to.  In  that  case 
EUIJah  Howard  appealed,  but  died,  aud  his 
heirs  became  parties  in  his  stead  before  the 
api)eal  was  decided,  and  asked  that  the 
Judgment  setting  his  deed  aside  be  affirmed. 
The  court  held  that  John  Howard,  the  gran- 
tee in  the  deed,  could  not  complain  of  the 
error  committed  against  Mljah,  and  that 
the  only  question  remaining  was  as  to  the 
sufficiency  of  the  evidence  to  sustain  the 
Judgment  annulling  the  deed.  Since  Mrs. 
Lindly  did  not  appeal  in  this  case.  It  may  be 
assumed  that  she  is  satisfied  with  the  Judg- 
ment, and  we  cannot  agree  with  the  conta>> 
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tion  that  there  was  no  evidence  to  Justify 
the  cancellation  of  the  deed  from  her  to 
plaintiff  in  error.  There  was  evidence  to 
Justify  the  submission  of  all  of  the  special 
Issues  passed  upon  by  the  jury  involving  the 
validity  of  that  deed. 

The  remaining  contentions  of  plaintiff  In 
error  raise  questions  affecting  the  ralidlty  of 
the  deed  from  Jahu  Llndly  to  Sallle  Llnd- 
ly  and  others.  The  mere  reading  of  the  deed 
malses  it  evident,  that  it  undertook  to  con- 
vey the  entire  title  to  the  several  tracts  of 
land,  and  not  merely  the  half  Interest  of 
Jahu  Lindly  therein.  It  speaks  tor  Itself, 
and  must  operate  according  to  its  terms. 
There  t>eing  no  pleadings  or  evidence  that  It 
was  executed  in  fraud  of  the  rights  of  Mrs. 
Lindly,  or  that  she  was  incapable  of  under- 
standing its  terms  when  it  was  dtillrered  to 
and  accepted  by  her,  her  testimony  and  the 
finding  of  the  Jury  that  she  did  not  under- 
stand that  it  affected  her  community  Interest 
cannot  be  allowed  to  limit  its  effect. 

It  is  further  contended  that  such  a  deed 
between  husband  and  wife  is  invalid  In  law. 
To  this  we  do  not  assent.  It  must  be  admit* 
ted  that  the  husband  has  power  to  convey  to 
the  wife  community  property  and  thereby 
make  it  her  separate  property.  It  must  like- 
wise t>e  admitted  that  parents  have  power  to 
make  advancements  or  gifts  to  their  chil- 
dren out  of  their  community  estate.  When 
the  property  so  advanced  or  given  is  land, 
the  only  person  who  can  convey  it  is  the 
husband.  Hence,  if  Jahu  Llndly  had  convey- 
ed the  entire  estate  In  these  lands  to  either 
the  wife  or  the  children,  the  deed  could  not 
be  questioned  on  the  ground  merely  of  want 
of  power  in  him  to  convey.  In  what  way 
does  the  fact  that  with  the  consent  of  all 
parties  such  estate  was  divided  into  a  par- 
ticular estate  for  life  and  a  remainder  affect 
his  power  to  convey  it?  It  may  be  answered 
that,  while  the  wife,  because  of  her  capacity 
to  acquire  and  hold  property  in  her  separate 
right,  has  capacity  to  accept  a  deed  from 
her  husband  which  merely  conveys  to  her, 
she  has  not  capacity  to  agree  to  one  by 
which  the  husband  undertakes  to  convert  her 
half  interest  in  community  property  into  a 
life  estate  in  the  whole  and  to  convey  the 
remainder  to  others.  But  this  leaves  out  of 
sight  the  unquestioned  power  of  the  husband 
to  convey  to  the  children.  Certainly  that 
power  Includes  the  one  to  limit  the  grant  to 
the  children  so  that  It  will  vest  In  them 
only  the  remainder  preceded  by  the  particu- 
lar life  estate  vested  In  the  wife.  This  pow- 
er of  conveyance  in  the  husband  is,  of 
course,  subject  to  a  limitation  that  will  re- 
strain him  from  defrauding  the  wife  of  her 
rights  in  the  community  estate,  but  no  case 
Is  made  to  defeat  this  deed  upon  such  a 
ground.  If  there  is  any  limitation  but  this 
upon  his  power  to  dispose  of  community 
lands,  it  is  not  found  In  the  principle  which 


denies  the  capacity  of  the  wife  ta  contract 
generally.  The  capacity  which  she  has  to 
take  title  through  conveyances  from  the  hus- 
band, which  capacity  is  fully  establisbed  br 
the  decisions  of  this  conrt,  Inclndes  that  to 
contract  with  him  so  far  as  It  is  involved 
In  consenting  to  and  accepting;  the  deeds. 
We  hav«  no  tinestion  in  this  case  as  to  the 
power  of  the  husband  to  divest  her  interest 
in  community  lands  otherwise  tlian  by  deed 
consented  to  and  accepted  by  her,  throngli 
which  they  have  exercised  their  right  to 
make  provision  for  her  and  at  tbe  same 
time  for  their  children.  We  can  ^tertain 
no  doubt  of  the  existence  of  that  po'wer. 

Finding  no  error  which  entitles  plaintiff  in 
error  to  a  reversal,  the  Judgment  will  be 
affirmed. 

AfSrmed. 


HOLCOMB  V.  STATB. 
(Court  of  Criminal  AmmIs  of  Texas.     Nov.  11 

1.  HoinciPK    (I    49*)  —  "MAirsLAUQHTza"  — 
Acts  Constituting  . 

If,  wlien  he  killed  decedent,  accnsed  was  in- 
capable of  cool  lefiection  tjecause  of  decedent's 
insulting  langoage  and  condact  toward  accused'i 
wife,  knowledge  of  which  bad  jnst  come  to  him. 
or  if  the  nnwarranted  ejection  of  accaaed  from 
decedent's  house,  accompanied  by  kicks  froin  de- 
cedent, infuriated  accused  l>eyond  cool  reflectioo, 
resulting  in  the  killing,  the  killing  was  ''nian- 
slaughter." 

[Ed.  Xote.— For  other  cases,  see  Homidd;. 
Cent.  Dig.  I  73;  Dec.  Dig.  {  ^.* 

For  other  definitions,  see  Words  and  Phraaes. 
vol.  6,  pp.  4338-1342;  vol.  8,  p.  7715.] 

2.  Homicide  (|  116*)— SKU-DiraNaK — Facts 

CONSTITUTINO. 

If,  in  addition  to  unwarrantedly  ejecting 
accused  from  decedent's  house,  accompanied  by 
kicks,  decedent  made  a  movement  to  draw  a  pis- 
tol Just  before  accused  Icilled  liim,  tlie  kilUng 
was  in  self-defense. 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent  Dig.  S|  158-162 ;  Dec.  Dig.  {  116.*] 

8.  Homicide  (8  300*)— Instbdctionb. 

In  a  trial  for  liomicide,  committed  while 
decedent  was  ejecting  accnsed  from  decedect's 
home,  to  which  he  hi^  lieen  invited,  it  was  im- 
proper, after  InBtructing  that  decedent  could 
eject  accused,  using  only  guch  force  as  was 
reasonably  necessary,  to  fail  to  submit  the  lav 
applicable,  if  the  ejection  was  unwarranted, 
where  accused  merely  said  to  his  wife,  when  sLe 
desired  to  go  home,  that  he  was  not  going  awar. 
whereupon  decedent,  without  requeaang  accused 
to  ieare.  told  him  he  must  not  raise  any  trooiiie, 
and  then  immediately  ejected  him  violently. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  i  628;  Dec.  Dig.  f  300.*] 

4.  Homicide   ({   49*)— MAN8i,avoHisa— Com- 

MDNICATED  INSULTS. 

One  accused  of  homicide  conid  rely  npon  *- 
cedent's  insults  to  accused's  wife,  commnnicated 
to  accused  just  l>efore  the  homicide,  as  showing 
that  the  killing  was  only  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  {  73;  Dec.  Dig.  I  49.*] 

5.  Homicide  (S  40*)— Defenses— Insults. 

One  relying  upon  decedent's  insulting  coc- 
duct  to  mitigate  a  homicide  charge,  mnst  show 


•For  other  eate*  aae  aams  topic  and  section  NVHBER  In  Dec  &  Am.  DIga.  U07  to  data,  4  Reportar  IndaxM 
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that  th«  killing  happened  immediately  npon  the 
giving  of  the  insults,  or  as  soon  as  accnsed  met 
decedent  after  l>eing  informed  of  his  condoct. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent  Dig.  I  73 ;  Dec.  Dig.  i  40.*] 

6.  Homicide  (S  295*)— Irbtbuctiors— InBui.T6 

TO  Wife. 

In  a  prosecation  for  murder,  where  the  de- 
fense was  insniting  remarlu  to  defendant's  wife, 
an  instmction  that  an;  testimony  as  to  state- 
ments or  insinnations  as  to  defendant's  wife, 
by  witnesses  named,  as  to  what  deceased  said  to 
them,  which  were  not  conununicated  to  defend- 
ant, was  admissible  cmly  to  show  the  credibility 
of  the  statement  of  defendant  that  tiis  wife  in- 
formed him  that  she  bad  been  insulted  by  de- 
cedent; and  that  defendant  cannot  predicate  a 
defense  of  manslaoghter  on  commonicated  in- 
sults is  erroneous  in  limiting  the  puroose  of  this 
testimony,  and  as  depriving  defendant  of  his 
defense  of  manslaughter  on  communicated  in- 
sults. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  600;  Dec  Dig.  i  295.*] 

Appeal  from  District  Court,  Fannin  Coun- 
ty;  Ben  H.  Denton,  Judge. 

J.  H.  Holcomb  was  conTlcted  of  man- 
slaughter, and  he  appeals.  Beversed  and  re- 
manded. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  manslaughter,  his  punishment  being 
assessed  at  three  years  and  six  months  con- 
finement in  the  penitentiary. 

In  substance,  the  facts  disclose  that  appel- 
lant and  deceased  lived  neighbors  within  800 
or  400  yards  of  each  other,  that  their  fam- 
ilies were  on  very  friendly  and  rather  inti- 
mate terms,  and  visited  each  other  almost 
dally.  The  day  preceding  the  homicide  at 
night  defendant  and  his  wife  took  dinner 
with  the  family  of  deceased,  and  were  at 
the  residence  of  the  deceased  on  the  night 
of  the  homicide.  In  pursuance  of  an  Invita- 
tion to  attend  a  social  function  at  the  res- 
idence of  deceased,  and  that  It  was  daring 
this  social  gathering  the  homicide  occurred. 
Prior  to  the  homicide,  for  some  time,  the 
deceased  had  been  making  remarks  of  a 
very  Insulting  nature  In  regard  to  appellant's 
wife,  to  the  effect  that  he  had  been  having 
carnal  Intercourse  with  her.  These  remarks 
had  not  been  brought  to  the  attention  of  appel- 
lant prior  to  the  homicide.  On  the  night  of 
the  homicide,  shortly  before  It  occurred,  the 
wife  of  the  deceased  called  appellant  oft  In 
one  of  the  rooms  of  the  house,  and  Informed 
him  of  the  fact  that  there  was  something 
wrong  between  her  husband  and  his  (appel- 
lant's) wife;  that  she  had  written  evidence 
of  that  fact.  In  the  form  of  a  note  or  letter 
written  by  deceased  to  appellant's  wife,  or 
by  appellant's  wife  to  the  deceased.  The 
record  does  not  seem  very  clear  which  wrote 
the  note  or  letter.  Appellant  refused  to  be- 
lieve this,  and  Informed  the  wife  of  the 
deceased  that  he  would  have  to  be  shown 
evidence  of  this  fact,  and  turned  away  and 


left  her.  After  leaving  the  wife  of  deceased 
he  went  Into  the  room  north  of  where  the 
dancing  was  In  progress.  The  deceased  camo 
Into  the  room  where  appellant  was,  or  at 
least  they  seemed  to  have  entered  the  room 
about  the  same  time,  the  deceased  having 
just  finished  dancing  a  set  with  appellant's 
wife  in  the  adjoining  room.  Appellant's 
wife  came  to  him  while  he  was  standing  In  the 
room  a  few  feet  away  from  the  deceased,  and 
insisted  on  their  going  home.  He  declined, 
saying  he  was  not  in  a  hurry  about  It ;  that 
they  would  go  after  a  while.  She  made  a 
statement  to  appellant  to  the  efTect  that  de- 
ceased had  Insulted  her.  The  deceased  was 
sitting  on  the  bed,  noticing  the  fact  that  ap- 
pellant and  his  wife  were  talking.  Then 
came  up  a  conversation  between  appellant 
and  deceased.  Several  witnesses  testified  to 
this  conversation.  They  did  not  altogether 
present  it  In  the  same  lang^uage.  We  will 
take  the  following  evidence  as  fairly  Illus- 
trative of  this  conversation:  One  of  the 
witnesses,  while  on  the  stand,  after  going 
over  this  matter  a  time  or  two,  in  exami- 
nation and  cross-examination,  was  asked  by 
the  county  attorney  this  question:  "Now, 
I  want  to  get  It  clear  before  this  jury,  what 
was  the  first  word  that  was  spoken  by  Mrs. 
Holcomb,  the  defendant,  or  the  deceased 
that  you  heard  that  began  this  conversation? 
A.  Well,  I  can  commence  and  tell  you  just 
like  I  heard  it,  and  Just  like  they  spoke  It 
Mr.  Holcomb's  wife  came  up  to  him  and 
said,  'Let's  go  home,'  and  Jim  said,  'Don't 
be  In  any  hurry ;  it  is  early  yet.'  She  said 
something  else  that  I  cannot  recall  right  now 
what  It  was.  He  said,  'I  never  come  here, 
and  I  hain't  going  away,'  and  Mr.  Williams 
(deceased)  said  to  him,  'Jim,  you  are  wel- 
come here.'  Jim  said,  'I  know  it,  if  I  had 
not  known  It,  I  would  not  have  been  here,' 
and  then  something  else  was  said.  His  wife 
said  something  else  to  him,  and  be  made 
this  remark  that  he  never  come  here,  and 
was  not  going  away,  the  second  time,  and 
Ben  said  to  him,  'Jim,  you  hain't  going  to 
start  anything  here,'  and  Jim  said,  'No;  I 
don't  know  that  I  am.  I  could  If  I  wanted 
to,'  and  Williams  (deceased)  looked  up  at 
him,  and  got  up  and  started  over  to  him, 
and  said,  'I  will  show  you  what  you  can 
do,'  and  took  hold  of  him  (appellant)  and 
put  him  out  of  the  house."  Some  of  this 
conversation  between  appellant,  who  was  call- 
ed Jim,  and  his  wife  Is  not  narrated  by  this 
witness,  but  was  brought  out  by  the  defend- 
ant It  shows  his  (appellant's)  wife,  at  the 
time  deceased  Interfered  with  their  conver- 
sation, or  rather  began  his  conversation 
with  apiiellant,  had  Just  told  her  husband  of 
the  Insult  by  deceased  to  her.  The  deceased 
put  appellant  out  of  the  house,  kicking  him, 
perhaps,  as  many  as  three  times  as  he  put 
him  out.  The  evidence  seems  to  Indicate 
that  appellant  did  not  resist    Upon  reaching 
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the  door,  deceased  shoved  appellant  out,  and 
kicked  him  again,  whereupon  appellant  fired 
at  deceased,  which  resulted  fatally.  There 
were  two  shots  fired,  the  second  shot  strik- 
ing deceased  In  the  right  shoulder.  There 
are  quite  a  number  of  facts  and  circumstan- 
ces In  the  case  which  show  there  had  never 
been  any  previous  difiScnlty  between  the  par- 
ties, but  on  the  contrary  the  families  had 
been  on  very  intimate  terms,  which  we  deem 
unnecessary  now  to  recapitulate.  Appellant's 
testimony  goes  further,  In  regard  to  the 
transaction  occurring  at  the  door  at  the 
time  the  shot  was  fired,  and  Is  to  the  effect 
that,  when  deceased  pushed  him  out  of  the 
door  and  kicked  him,  he  (deceased)  threw 
his  right  hand  to  his  side  as  if  to  get  a  pis- 
tol, stating  that  he  Intended  to  kill  him,  and 
that  it  was  then  he  (appellant)  fired  the  shot 
at  deceased.  Appellant  testified  tliat  he  had 
the  utmost  confidence  in  liis  wife  and  in 
her  loyalty  to  him,  as  well  as  in  her  chastity, 
and  that  the  communication  from  Mrs.  Wil- 
liams, wife  of  deceased,  worried  him,  and 
while  thinking  over  this,  his  wife  came  to 
him  In  a  few  moments  with  the  statement 
that  deceased  had  just  Insulted  her,  with 
language  which  we  deem  unnecessary  here 
to  state.  This  is  a  su£9cient  statement  of 
the  case. 

The  evidence,  as  we  understand  it,  presents 
manslaughter  from  two  standpoints,  and 
self-defense.  If  appellant's  mind  was  agi- 
tated so  that  it  was  incapable  of  cool  reflec- 
tion on  account  of  the  insulting  language, 
conduct,  etc.,  that  had  just  been  communicat- 
ed to  him  by  Mrs.  Williams  and  Iiis  wife, 
and  this  was  the  cause  of  the  killing,  it  would 
be  manslaughter,  or  If,  under  the  circum- 
stances, the  seizure  of  appellant  by  deceased 
and  putting  him  out  of  his  house  and  in- 
flicting the  kicks  upon  him  infuriated  bis 
mind  beyond  cool  reflection,  and  the  kill- 
ing occurred,  it  would  be  manslaughter.  If, 
in  addition  to  the  ejection  from  the  house, 
accompanied  with  the  kicks,  and  followed  by 
a  demonstration  or  movement  to  draw  a  pis- 
tol, appellant  fired,  it  vould  be  self-defense. 
The  two  issues  in  regard  to  manslaughter 
should  have  l>een  afiSrmatively  presented  to 
the  jury.  The  court  instructed  the  Jury 
that  an  assault  and  battery  causing  pain 
or  insulting  words,  etc.,  would  constitute 
manslaughter,  with  the  other  elements  be- 
ing present  The  charge,  then,  is  fairly  full 
In  regard  to  Insulting  conduct,  and  the  court, 
In  further  charging  on  the  question  of  man- 
slaughter, said  that  any  other  and  all  other 
circumstances,  etc.,  might  be  taken  into  con- 
sideration in  arriving  at  the  condition  of 
defendant's  mind,  in  connection  with  ail  the 
facts  and  circumstances,  etc.  We  think  up- 
on another  trial  the  court  should  affirmative- 
ly present  these  matters  to  the  jury,  to  the 
effect  that  they  may  understand  that  either 
provocation  was  sufficient  to  reduce  to  man- 
slaughter, the  sudden  passion  being  present 
in  appellant's  mind. 


The  court  charged  the  Jury  as  foI1o<r«: 
"You  are  further  instructed  that  the  deceas- 
ed would  have  the  right  to  put  tite  defendant 
out  of  his  (deceased's)  house,  but  lie  yroM 
tiave  the  right  to  use  only  such  force,  and 
no  more,  as  was  reasonably  necessary  In  do- 
ing 80,  and  In  tills  connection  yon  are  In- 
structed that.  If  the  deceased  used  more 
force  than  was  reasonably  necessary  in  put- 
ting the  defendant  out  of  the  house,  if  be 
did  put  him  out,  then  tbe  defendant  would 
have  the  right  to  defend  himself,  and  to  nse 
whatever  force  was  necessary  to  prevent  sucb 
ejection."  The  testimony,  if  any  there  be,  that 
a  condition  had  arisen  that  justified  deceased 
In  putting  appellant  out  of  his  honsc,  was 
very  slender.  We  have  stated  practically 
the  matter  as  it  arose,  and  the  provocation, 
if  any  there  was,  arousing  tlie  deceased's 
anger  and  upon  which  he  acted  In  ejecting 
appellant  Appellant  and  appellant's  wife 
were  invited  guests  of  deceased  and  Iiis  wife 
to  enjoy  the  festivity  of  the  evening  and 
the  little  dance.  Appellant  himself  did  not 
dance,  but  his  wife  did,  and  she  had  danced 
that  evening  in  one  or  two  sets  with  deceas- 
ed, and  had  just  finished  dancing  a  set  with 
deceased  only  a  moment  or  two  before  the 
fatal  transaction.  On  this  dose  line  of  testi- 
mony it  may  be  doubted  whether  appellant 
had  done  anything  which  justified  or  au- 
thorized deceased  in  becoming  angry  and 
ejecting  appellant  from  the  house,  yet  the 
court  informs  the  jury  that  deceased  had  the 
right  to  put  appellant  out  of  his  house,  and 
could  use  legitimate  or  necessary  force  to  do 
so.  If  appellant  had  done  nothing  that 
would  authorize  or  justify  the  deceased  in 
making  the  attack  upon  him  and  ejectins 
him  from  the  house,  then  deceased  would 
not  be  justified  in  his  course  of  conduct,  but 
the  court  Instructs  the  jury  that  deceased 
had  the  right,  and  of  course  this  means  the 
legal  right  This  Is  predicated  upon  the  fact 
that  appellant  was  doing  something  that  au- 
thorized the  deceased  to  demand  and  require 
that  be  vacate  his  (deceased's)  residence.  Now 
this  is  assuming  a  fact  against  appellant 
and  basing  a  chai^ge  upon  it  detrimental  to 
him  before  the  jury,  and  this  is  emphasised 
especially,  we  think,  in  this  case  by  reason 
of  the  fact  that  it  is  exceedingly  doubtful  If 
appellant  had  done  anything  which  ]^st^ 
fled  deceased  in  his  attack  upon  him.  As 
the  court  has  seen  proper  to  submit  this 
Issue  to  the  jury,  then  he  should  hare  gcme 
further,  and  submitted  the  law  of  the  case 
where  deceased  was  in  the  wrong  in  re- 
gard to  the  matter,  on  the  theory  If  they 
should  find  appellcmt  had  not  done  any- 
thing justifying  such  assault  and  ejection. 
Appellant  certainly  was  not  an  intruder. 
He  was  the  guest  of  the  deceased,  and  had 
done  nothing,  up  to  the  very  moment  of  the 
difficulty,  and  not  even  then,  unless  It  be 
the  statement  to  his  wife  that  he  did  not 
come  there,  and  he  was  not  going  away.    De- 
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ceased  had  not  requested  appellant  to  leave, 
but  said  to  him.  "Xou  must  not  raise  any 
trouble  here,"  and  then  Immediately  got  up, 
making  a  remain  indicating  his  purpose  to 
do  Bo,  and  ejected  appellant  violently  from 
the  house.  Appellant  seem^  not  to  have  re- 
sisted. We  think  npon  another  trial.  If  this 
phase  of  the  case  Is  given  In  charge  to  the 
Jury,  then  aj^iellant's  side  of  it,  as  made  by 
the  facts  should  also  be  submitted.  Excep- 
tion was  reserved  to  the  charge  we  have 
been  discussing  as  being  erroneous,  and  we 
are  of  opinion,  under  the  facts,  that  it  was, 
and  hurtful.  If  deceased  had  the  right  to 
put  appellant  out  of  the  house  and  use  more 
force  than  was  necessary,  and  hurt  him,  as  ap- 
pellant says,  by  kicking  him  In  the  stomach 
and  knocking  the  breath  out  of  him,  this 
t>ore  sharply,  under  this  particular  charge, 
on  the  issue  of  manslaughter;  and'  the  as- 
sumption on  the  part  of  the  court  that  de- 
ceased had  the  right  to  eject  appellant  may, 
to  some  extent,  account  for  the  fact  that  the 
punishment  Is  a  year  and  a  half  In  excess 
of  the  minimum  punishment  for  manslaugh- 
ter. 

Another  charge  was  given  to  which  ex- 
ception was  resel^ved,  which  is  as  follows: 
"If  you  believe  there  is  any  testimony  be- 
fore you  as  to  any  declarations,  statements, 
or  insinuations  about  the  Infidelity  or  un- 
chastlty  of  the  defendant's  wife,  by  the  wit- 
nesses John  Llttrell,  Tom  Berryhlll,  K.  J. 
HarroU,  J.  N.  McParland,  and  Chris  Roberts, 
as  to  what  the  deceased  said  to  them,  or  ei- 
ther of  them,  and  the  same  was  not  commu- 
nicated to  the  defendant,  then  if  you  so  be- 
lieve, I  instruct  yon  that  the  only  purpose 
for  which  such  testimony  was  allowed  to  go 
before  you  was  to  show  the  credibility  of 
the  statement  of  the  defendant,  and  to  indi- 
cate the  probable  truth  of  the  defendant's 
statement  wherein  he  says  that  his  wife  in- 
formed him  that  she  had  been  Insulted  by 
the  deceased,  and  you  are  further  instruct- 
ed that  the  defendant  cannot  predicate  a  de- 
fense of  manslaughter  npon  communicated 
Insults."  We  are  of  opinion  this  charge  was 
erroneous,  first  in  limiting  the  purpose  of 
this  testimony,  as  was  done;  and,  second, 
that  It  deprived  appellant  of  bis  defense,  or 
sought  to  do  so,  of  manslaughter  on  "com- 
municated insults."  The  court  in  the  latter 
clause  expressly  Instructed  the  Jury  that  de- 
fendant could  not  predicate  a  defense  of 
manslaughter  upon  communicated  Insults. 
The  Insults  testified  by  these  witnesses  had 
not  been  communicated  to  appellant  prior  to 
the  homicide,  He  knew  nothing  of  them; 
bad  never  heard  of  them.  The  only  com- 
municated insult  of  which  appellant  was 
aware  at  the  time  of  the  homicide  was  con- 
veyed to  his  mind  a  few  moments  before  the 
killing,  first,  by  the  wife  of  deceased;  and, 
second,  by  his  own  wife.  If  appellant  had 
any  reason  to  be  enraged  on  account  of  de- 


ceased's conduct  towards  and  about  his  wife, 
it  was  upon  communicated  insults  as  above 
stated,  first,  by  Mrs.  Williams,  wife  of  deceas- 
ed, and,  second,  by  his  own  wife.  Motive 
could  not  l>e  imputed  to  appellant  on  account 
of  facts  of  which  he  was  ignorant  The  com- 
munication from  his  wife  occurred  at  the 
very  Inception  of  the  difficulty  that  terminat- 
ed fatally,  that  with  Mrs.  Williams  only  a 
few  moments  before.  Now,  the  court  In- 
structs the  Jury  that  appellant  cannot  defend 
for  manslaughter  on  the  ground  of  communi- 
cated insults.  On  the  contrary,  the  statute 
expressly  provides  that  he  can  klU  under 
those  circumstances,  and  be  guilty  of  no 
higher  offense  than  manslaughter.  Where 
insulting  conduct  Is  relied  upon  by  the  accus- 
ed, the  evidence  must  show  that  the  killing 
happened  immediately  npon  giving  the  in- 
sults, or  as  soon  as  the  accused  meets  with 
the  slain  party  after  he  is  informed  of  th^e 
conduct  of  the  deceased.  In  the  first  in- 
stance, he  may  have  heard-  the  insulting 
words  or  witnessed  the  insulting  conduct; 
In  the  second,  which  provides  for  the  klllbig 
upon  the  first  meeting,  it  would  necessarily 
be  on  communicated  insults.  There  is  no 
contention  in  the  case  that  the  remarks  made 
by  deceased  to  Llttrell  and  others  were  ever 
communicated  to  appellant  until  after  the 
death  of  deceased.  This  charge  Is  erroneous, 
first,  in  limiting  the  purpose  of  the  testi- 
mony, as  was  done;  and,  second,  in  inform- 
ing the  Jury  that  appellant  could  not  rely 
upon  communicated  Insults. 

The  Judgment  Is  reversed,  and  the  cause 
is  remanded. 


PATE  V.  STATE. 
(C!oart  of  Criminal  Appeals  of  Texas.    Kov.  11, 


) 

1.  Fences  (|  28*)  —  Indictment  —  Vaeianob 
Between  Alleoation  and  Proof. 

Where  a  widow  has  legally  qualified  as  the 
survivor  in  the  community  estate,  she  has  abso- 
lute manaKeraent  thpreof,  ander  Sayles'  Ann. 
Civ.  St.  1897,  art  2227,  relating  to  the  control 
of  community  property  by  the  snrvivorj  and 
hence,  under  Code  Cr.  Proc.  1896,  art  445,  pro- 
viding that,  when  property  belongs  to  a  dece- 
dent's estate,  the  ownership  in  a  criminal  action 
may  be  alleged  in  the  executor,  administrator,  or 
heirs,  in  a  prosecution  for  breaking  and  injuring 
a  fence  on  the  community  property,  there  was 
no  variance  between  an  allegation  of  ownership 
in  the  widow  and  proof  that  the  fence  belonged 
to  her  jointly  with  children  and  grandchildren 
of  decedent. 

[Ed.  Note.— For  other  cases,  see  Fences,  Dec. 
Dig.  t  28.*] 

2.  P'ENCEs  (J  28*)— Breaking  and  iNJimiira 
—Evidence— Consent  of  Owner. 

Evidence  in  a  prosecution  for  breaking  and 
injuring  a  fence  Xeld  to  show  lack  of  consent 
of  the  owners. 

[EH.  Note.— For  other  cases,  see  Fences,  Dec. 
Dig.  {  28.*] 

Appeal    from    Williamson   County   Court; 
Chas.   A.  Wilcox,  Judge. 
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M.  Pate  was  convicted  of  unlawfully  break- 
ing and  Injuring,  a  fence,  and  appeals.  Af- 
firmed. 

Dan  S.  Cbessber,  D.  W.  Wilcox,  John  Dow- 
ell,  and  J.  F.  Taulbee,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  and  J.  B.  Neal,  Co. 
Atty.,  for  tbe  State. 

RAMSEY,  J.  Appellant  was  charged  by  in- 
formation in  the  county  court  of  Williamson 
county  with  unlawfully  breaking  and  injur- 
ing the  fence  of  one  Mrs.  M.  L.  Dimmitt, 
which  was  averred  to  be  under  the  manage- 
ment and  control  of  Wm.  Wood  under  a  lease 
contract,  without  the  consent  of  Mrs.  Dim- 
mitt or  of  Wood,  or  either  of  tliem.  On  trial 
he  was  convicted,  and  his  punishment  as- 
sessed at  a  fine  of  $10.  The  opinion  of  the 
court  on  a  former  appeal  wlU  be  fonnd  in 
46  Tex.  Cr.  R.  483,  81  S.  W.  787.  There  are 
a  number  of  questions  raised  on  the  appeal; 
but  only  two  are  treated  In  appellant's  brief, 
and  these  are  the  only  substantial  issues 
arising  in  the  case. 

Tc  It  is  claimed  that  the  verdict  of  the 
jury  was  contrary  to  the  law  and  the  evi- 
dence, in  that  the  fence  In  controversy  was 
alleged  to  be  the  property  of  Mrs.  M.  L.  Dim- 
mitt, while  from  the  statement  of  facts  It 
appears  that  the  fence  in  question  belonged 
to  her  and  other  parties  jointly,  and  tliat 
before  a  conviction  could  be  liad  it  was  nec- 
essary to  allege  all  the  owners  of  the  prop- 
erty and  their  lack  of  consent  to  the  break- 
ing. To  sustain  this  proposition,  the  follow- 
ing authorities  are  submitted:  Tanner  v. 
State  (Tex.  Cr.  App.)  50  S.  W.  847;  Keize- 
wether  v.  State,  34  Tex.  Cr.  B.  613,  81  S. 
W.  395;  Anderson  v.  State  (Tex.  Cr.  App.) 
29  S.  W.  786;  Govitt  v.  State,  25  Tex.  App. 
420,  8  S.  W.  478;  Brumley  v.  State,  12  Tex. 
Cr.  App.  609.  The  testimony  shows  that  on 
•  November  27,  1879,  a  tract  of  land  on  -which 
the  fence  in  controversy  stood,  consisting 
of  532  acres,  was  conveyed  by  L.  D.  Puckett 
and  wife  to  John  J.  Dimmitt,  who  was  the 
husband  of  Mrs.  M.  L.  Dimmitt,  and  who 
tiad  died  many  years  before  the  commission 
of  the  offense  alleged  in  this  case.  It  was 
further  shown  by  the  testimony  of  Mrs.  Dim- 
mitt that  at  the  date  of  her  husband's  death 
he  left  surviving  him  seven  children,  two  of 
whom  were  alive  at  the  date  of  the  trial,  as 
well  as  several  grandchildren.  There  are 
many  authorities  sustaining  the  general  prop- 
osition contended  for  by  appellant,  and  the 
authorities  cited  by  him  and  above  referred 
to  undoubtedly  do  sustain  his  position  in 
respect  to  the  general  rule  that,  where  an 
offense  such  as  this  is  charged,  the  owner- 
ship of  tlie  property  must  be  accurately  al- 
leged and  the  want  of  consent  of  all  the 
owners  negatived  tn  the  indictment.  We  do 
not  believe,  however,  as  applied  to  the  facts 
in  this  case,  that  there  was  any  error  in  the 
action  of  the  court  in  holding  the  proof  suffi- 


cient Article  445  of  the  Code  of  Criminal 
Procedure  of  .1895,  among  other  things,  con- 
tains the  following  provision:  "Wben  the 
property  belongs  to  the  estate  of  a  deceased 
person,  the  ownership  may  be  alleged  to  be 
in  the  executor,  administrator  or  lieirs  of 
such  deceased  person,  or  in  any  one  of  snch 
heirs."  In  tills  case  the  record  shoired  that 
Mrs.  Dimmitt  had  in  due  time  and  in  ac- 
cordance with  law  qualified  as  the  survivor 
in  the  community  estate  of  lieraelf  and  hus- 
band. This,  therefore,  clothed  her  witb  ab- 
solute management  of  the  estate  as  folly  and 
completely  as  she  would  have  been  if  made 
by  will  the  Independent  executor  of  her  hus- 
band's estate, '  with  full  power  and  manage- 
ment She  was,  so  far  as  control,  manage- 
ment, lease,  or  sale,  the  sole  owner  of  the 
estate,  and  no  one,  not  even  the  heirs  of  the 
deceased  husband,  could  cmtrol  or  affect  her 
acts  of  ownership  over  the  property.  See 
Sayles*  Ann.  Civ.  St  1897,  art  2227;  Wat- 
kins  V.  Hall,  67  Tex.  8.  We  think,  on  reaaon 
and  authority,  that  the  ownership  in  Mis. 
Dimmitt  was  properly  alleged,  and  that  there 
was  no  such  variance  as  to  affect  the  validity 
of  the  judgment  of  conviction. 

2.  It  is  urged  that  the  proof  did  not  show 
the  lack  of  consent  of  the  breaking  on  tlie 
part  of  Wood.  In  this  counsel  for  appellant 
are  in  error.  Among  other  things,  Mr.  Wood. 
in  his  testimony,  says:  "The  west  string  of 
the  fence  of  the  pasture  wUch  I  have  leased, 
which  is  the  fence  that  separates  tills  pas- 
ture from  defendant's  pasture,  has  been  cut 
or  pulled  down  a  number  of  times  since  I 
first  leased  this  pasture,  and  witbont  my 
consent"  Tliere  are  other  facts  testified 
to  by  him,  such  as  a  C(»iference  and  a  pro- 
test to  appellant,  from  which  a  lack  of  con- 
sent is  a  necessary  and  inevitable  inference. 

There  are  no  other  questions  arising  on 
the  appeal  requiring  discussion. 

Finding  no  error  in  the  judgment  of  con- 
viction, it  is  ordered  that  the  judgment  of 
the  court  t>e,  and  the  same  is  hereby,  in  aU 
things  affirmed. 


WHEELER  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  IS, 

Criminal  Law  (i  1182*)— Appbai/— Recokd— 

Review. 

Where  no  error  is  presented  by  the  record 
containing  no  statemtnt  of  facts  or  bill  of  excep- 
tions, the  judgment  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3205;   Dea  Dig.  $  11S2.*] 

Appeal  from  Criminal  District  Court.  Dal- 
las County ;  W.  W.  Nelms,  Judge. 

Ktd  Wheeler,  alias  Black  Chalk,  vras  con- 
victed of  theft  and  he  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 
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BROOKS,  J.  Appellant  was  convicted  of 
theft,  and  his  punishment  assessed  at  two 
years'  confinement  In  the  penitentiary. 

The  record  before  us  contains  neither  state- 
ment of  facts  nor  bill  of  exceptions.  No  er- 
ror  Is  presented  by  the  record,  and  the  Judg- 
ment is  affirmed. 


PATB  T.  STATE. 
(Coort  of  Criminal  Appeals  of  Texas.    Not.  11, 

1.  Statutks  a  03»)— Local  LiAWS— "G^mebai, 
Law." 

Acta  30th  Leg.  (Laws  1907)  p.  289,  c.  139, 

groTiding  for  the  drawii»  of  jurors  in  counties 
aving  a  city  or  cities  of  20,000  population  ac- 
cording to  a  certain  census  m  a  manner  differ^ 
ent  from  that  provided  for  drawing  jurors 
in  other  counties  not  similarljr  situated,  was  a 
general  law,  within  the  constitutional  prohibi- 
tion against  the  passage  of  any  local  or  special 
law  regulating  the  summoning  of  jurors. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  i  93.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3065-3071 ;    vol.  8,  pp.  7009,  7670.] 

2.  HoHioiDE  ({  190*)— Evidence— Tjibeats. 

In  general,  in  every  case  of  homicide, 
threats,  whether  communicated  or  uncommun- 
icated,  are  admissible;  and  this  is  especially 
true  where  the  issue  is  self-defense  and  the  tes- 
timony leaves  it  doubtful  as  to  who  began  the 
difficulty. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §{  399-413;   Dec.  Dig.  {  lflO.»] 

3.  Cbiminal   Law    (8   040*)- New   TbiaIt- 
Newlt  Discovebed  Evidence. 

Where,  in  a  prosecution  for  homicide,  the 
evidence  was  sharply  conflicting  as  to  how  the 
difficulty  originated,  defendant  claiming  that  he 
shot  deceased  as  he  was  advancing  with  a  knife, 
and  a  state's  witness  testified  that  deceased's 
knife  was  In  her  trunk  at  the  time,  newly  dis- 
discovered  evidence  of  unconimunicated  threats 
by  deceased  against  defendant  two  days  prior 
to  the  killing,  and  of  a  statement  of  the  state's 
witness  that  as  soon  as  defendant  shot  deceased 
she  picked  up  the  knife,  was  sufficient  to  enti- 
tle defendant  to  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  9  940.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   W.  W.  Nelms,  Judge. 

E.  C.  Pate  was  convicted  of  manslaughter, 
and  he  appeals.    Reversed  and  remanded. 

Thomas  ft  Sewell  and  Crawford  &  Craw- 
ford, for  appellant  F.  J.  McCord,  Asst.  Atty. 
Gen.,  for  the  State. 

D.4.VIDSON,  P.  J.  Appellant  filed  a  motion 
to  quash  the  special  venire,  alleging  that  the 
law  under  which  U  was  drawn  was  unconsti- 
tutional. The  law  referred  to  is  the  act  of 
the  Thirtieth  Legislature  (Laws  1907,  p.  269, 
c.  139),  which  provides  that  those  counties 
containing  a  city  or  cities  having  20,000  In- 
habitants or  more  should  draw  grand  and 
petit  Jurors  differently  from  the  manner  of 
drawing  them  in  other  counties  not  similar- 
ly situated,  to  be  determined  by  the  census 
of  1000.    This  contention  was  held  to  be  not 


well  taken  In  the  opinion  of  the  majority  of 
the  court  in  the  Bob  Smith  Case,  113  S.  W. 
288,  decided  at  our  recent  Austin  term,  and 
In  which  a  motion  for  rehearing  was  over- 
roled  at  the  present  term.  The  writer  dis- 
sented In  that  case,  and  is  of  the  (pinion  still 
that  this  point  is  well  taken;  but,  under  the 
opinion  of  the  majority  of  the  court  in  the 
Bob  Smith  Case,  the  question  must  be  de- 
cided adversely  to  appellant. 

One  of  the  gn^ounds  of  the  rnoticm  for  a 
new  trial  is  newly  discovered  testimony. 
Without  going  Into  a  detailed  statement  of 
the  evidence,  the  issue  was  sharply  drawn  on 
the  trial  as  to  who  brought  about  or  began 
the  difficulty  which  ended  in  the  death  of 
the  deceased.  The  witness  Nettle  Young  fair- 
ly puts  ai^iellant  In  the  wrong.  The  testi- 
mony of  Hill  and  appellant  makes  it  a  case 
of  self-defense  on  the  part  of  appellant  We 
make  this  brief  statement  without  going  Into 
the  details  of  the  testimony,  because  the  evi- 
dence does  present  the  issue  sharply  as  to 
how  the  difficulty  originated ;  that  is,  wheth- 
er appellant  was  to  blame  for  It  or  the  de- 
ceased, Lonnie  Hall.  The  court  charged  mur- 
der in  the  first  and  second  degree  and  man- 
slaughter and  self-defense.  The  jury  con- 
victed of  manslaughter,  allotting  five  years  as 
a  punishment  Among  other  affidavits  setting 
up  the  newly  discovered  evidence  is  that  of 
Sam  Toimg,  who  states  that  he  was  acquaint- 
ed with  the  deceased  In  his  lifetime,  and  also 
knew  appellant  prior  to  the  date  of  the  hom- 
icide. The  killing  occurred  on  the  25th  of 
April.  On  the  previous  23d  day  of  the  same 
month,  this  witness  swears,  he  overheard  a 
conversation  between  the  deceased  and  a  per- 
son unknown  to  the  affiant;  that  this  hap- 
pened on  the  comer  of  Main  and  Ervay 
streets,  in  the  city  of  Dallas,  Tex.,  and  while 
Hail  was  talking  he  exhibited  a  knife,  stat- 
ing at  the  ttane,  "There  are  two  here  against 
me,  and,  by  God,  I  wUI  get  one  or  the  other 
of  them  before  Saturday  night;"  that  the  de- 
ceased further  stated,  in  answer  to  a  question 
addressed  to  him  by  his  companion,  that 
these  two  parties  were  Sam  Young  and  E.  C. 
Pate,  appellant  Proper  affidavits  are  also 
in  the  record  showing  that  Sam  Young  did 
not  communicate  these  statements  and  threats 
to  the  accused,  and  that  so  far  as  he  was 
concerned,  neither  appellant  nor  his  coun- 
sel knew  of  these  facts ;  and  proper  affidavits 
are  presented  in  the  record  by  the  accused 
and  his  counsel  that  they  knew  nothing  of 
these  facta  until  after  the  conviction.  There 
are  affidavits  of  newly  discovered  testimony 
in  the  record  from  Mrs.  Susan  Tally,  which' 
is  brought  squarely  within  the  rule  of  newly 
discovered  evidence  so  far  as  diligence  is 
concerned  and  want  of  knowledge  on  the  part 
of  appellant  and  his  counsel.  There  may  be 
some  objection,  perhaps,  to  the  testimony  of 
Mrs.  Tally  upon  the  ground  that  it  would  be 
impeaching  in  tts  nature.     It  is  in  respect 
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to  statements  made  by  Nettle  Young,  tbe 
prlDclpal  state'A  witness,  to  Mrs.  Tally,  a 
day  or  two  after  the  killing.  However,  under 
tbe  view  we  take  of  the  case,  It  will  be  un- 
necessary to  discuss  this  phase  of  the  case, 
and  the  presence  of  Mrs.  Tally  can  be  se- 
cured upon  another  trial. 

Wb  are  of  opinion  that  the  motion  for  a 
new  trial  should  have  been  granted  upon  the 
newly  discovered  testimony  of  Sam  Toung. 
These  threats  were  uncommunlcated.  If  they 
had  been  communicated  prior  to  the  homicide 
of  course,  it  would  not  be  newly  discovered 
evidence ;  but  it  ia  shown  by  the  affidavits  to 
be  newly  discovered  clearly  and  unequivocal- 
ly. The  rule  is  well  settled  that  threats 
made  by  an  Injured  party,  accompanied  by  an 
act  showing  intent  to  execute  them,  wUi  Jus- 
tify all  necessary  resistance  by  the  party 
threatened.  "Where  the  Issue  is  of  self- 
defense,  and  the  testimony  leaves  It  doubt- 
ful as  to  who  began  the  difficulty,  threats  of 
the  alleged  injured  party,  made  against  the 
accused,  are  legitimate  evidence,  and  may  be- 
come of  a  most  material  character  in  assist- 
ing the  jury  to  arrive  at  a  correct  conclusion 
as  to  who  In  fact  did  begin  the  difficulty, 
"because  the  fact  that  such  threats  bad  been 
made  would  tend  to  show  an  attempt  to  exe- 
cute them  probable  if  tbe  opporttmity  was 
offered,*  'and  the  more  ready  belief  of  tbe 
accused  would  be  Justified  to  the  precise  ex- 
tent of  this  probability.' "  Tankersley  v. 
State,  31  Tex.  Cr.  B.  505,  21  S.  W.  767; 
Stokes  v.  People,  53  N.  Y.  164,  13  Am.  Rep. 
482;  Keener  t.  State,  18  Oa.  194,  63  Am. 
Dec.  209;  Prltchett  v.  State,  22  Ala.  39,  68 
Am.  Dec.  250;  Campbell  v.  State,  16  111.  17, 
61  Am.  Dec.  49 ;  Cornelius  v.  Commonwealth, 
16  B.  Mon.  (Ky.)  539.  It  is  also  stated  as  a 
general  proposition,  wUh  but  few  exceptions, 
In  every  case  of  homicide,  threats,  communi- 
cated or  uncommunlcated,  are  admissible  in 
evidence,  though  In  certain  character  of  cas- 
es, where  their  exclusion  could  not  possibly 
Injure  the  rights  of  the  defendant,  it  would 
not  be  error  for  the  court  to  reject  them. 
Stewart  v.  State,  36  Tex.  Or.  R.  130,  85  S. 
W.  985.  Tbe  same  case  lays  down  the  propo- 
sition that  in  a  case  of  homicide,  whenever 
the  evidence  leaves  it  doubtful  as  to  who 
began  the  difficulty  or  made  the  first  hostile 
demonstration,  evidence  of  uncommunlcated 
threats,  made  by  the  deceased,  is  relevant  as 
evidence  tending  to  show  which  of  the  par- 
ties most  likely  began  the  difficulty.  It  was 
also  further  held  in  the  same  case  that  on  a 
trial  for  homicide,  where  the  testimony  of 
the  eyewitnesses  was  conflicting  as  to  which 
of  the  parties,  deceased  or  defendant,  made 
the  first  hostile  demonstration,  it  would  be 
error  to  exclude  evidence  of  uncommunlcated 
threats  made  by  the  deceased.  This  rule 
s^ms  to  be  practically  universal.  At  least 
it  is  supported  by  an  unbroken  array  of  au- 
thorities in  Texas.  In  addition  to  tbe  au- 
thor ies  already  cited,  see  Reeves  v.  State, 
84  Tex.  Or.  B.  488,  81  S.  W.  882;    Pitts  Y. 


State,  29  Tex.  App.  374, 16  S.  W.  18D:  Stapp 
T.  State,  1  Tex.  App.  734.  In  his  notes  Judge 
White,  In  his  Annotated  Penal  Code,  thus 
states  the  rule:  "When  the  evldenoe  leaves 
It  in  doubt  as  to  who  began  tbe  difflcnltr, 
tlireats,  whether  communicated  or  not,  may 
become  evidence  of  the  most' material  char- 
acter, because  the  fact  that  they  bad  beei 
made  would  tend  to  show  an  intent  to  execute 
them  probable,  if  opportunity  offered." 

Meeting  another  emergency  or  contention 
that  might  arise  upon  the  trial,  where  there 
are  two  theories,  the  rule  is  again  thus  stat- 
ed :  "Where  the  case  presented  two  tbeoties 
— one  of  nnpiov(dced  murder;  tbe  other, 
self-defense — a  second  application  for  con- 
tiBuance  to  prove  communicated  threats  made 
by  the  deceased  should  have  been  granted  oa 
the  motion  for  new  trial,  though  the  evidence 
sought  by  the  continuance  was  somwbat  cu- 
mulative." Gilcrease  v.  State,  83  Tex.  Cr. 
R.  619,  28  S.  W.  631.  So,  from  tbe  rules 
enunciated  under  the  decislonB,  we  are  of 
opinion  that  the  court  should  have  granted  a 
new  trial  on  account  of  the  newly  discovered 
evidence.  The  reasons  In  the  case  suggested 
by  the  testimony  are  cogent  why  this  sbcaid 
have  occurred.  The  state's  witness  Nettie 
Young  makes  it  apparent  that  tbe  deceased 
was  her  lover;  that  she  had  separated  from 
more  than  one  husband  while  sbe  was  yet 
under  20  years  of  age;  that  tbe  last  one 
from  whom  she  had  separated  was  S.<uii 
Young;  that  the  deceased  was  her  lover,  to 
whom  she  would  be  married  as  soon  as  « 
divorce  could  be  obtained  from  Sam  Young; 
that  the  deceased  had  bought  the  dirk  knife 
mentioned  by  her  and  other  witnesses  short- 
ly before  the  liomicide;  and  some  of  the 
facts  go  to  show.  In  our  Judgment,  that  some 
of  the  animosity  of  the  deceased  was  direct- 
ed pointedly  at  the  appellant  They  were 
boarding  at  the  same  house;  appellant  tak- 
ing his  meals  there  and  sleeping  at  another 
place,  and  the  deceased  taking  his  meals  and 
sleeping  in  tbe  house  where  the  homicide 
occurred.  The  contention  in  the  difficulty 
was  In  regard  to  the  woman  Nettle  Totms. 
Nettie  Young  makes  a  case  that  would  have 
Justified  the  Jury  in  finding  that  appellant 
was  in  the  wrong,  while  the  testimony  of 
Hill  and  appellant  makes  it  clear  tbat  the 
deceased  was  in  the  wrong,  and  that  be  bad 
drawn  a  dirk  and  was  approaching  appel- 
lant with  the  view  of  killing  him  at  tbe  time 
appellant  fired  the  fatal  shot,  there  being  bnt 
one  shot  fired.  Nettie  Young  testifies  that 
appellant's  knife  was  in  her  trunk  at  the 
time  of  the  difficulty.  Appellant  testified 
that  the  deceased  was  approaching  him  with 
the  knife  at  the  time  he  shot  The  witness 
Hill  testified  in  substance  that  the  deceased 
provoked  the  difficulty,  or  was  in  the  wrong 
in  bringing  it  on,  and  that  when  the  sb*>t 
was  fired  he  heard  something  drop  on  the 
floor.  The  newly  discovered  testimony  cf 
Mrs.  Tally  is  to  the  effect  that  Nettie  Yoimg 
told  her  in  substance,  as  sooo  u  ajq^dlant 
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shot  deceased,  Bbe  picked  up  the  knife.  So 
under  all  the  circnmstances,  under  our  aa- 
thorltles,  we  are  of  opinion  that  the  newly 
discovered  evidence  of  Sam  Young  was  very 
material  and  was  Bufflclent  to  require  the 
award  of  the  motion  for  a  new  trial. 

There  la  another  question  presented  for  re- 
versal that  will  not  require  discussion;  that 
l6,  In  regard  to  the  misconduct  of  the  jury  in 
discussing  the  frequency  of  homicide  cases 
in  Dallas  county,  as  well  as  reference  to  the 
Brown  homicide  case,  and  what  ought  to  or 
would  be  done  with  him.  This  will  not  arise 
upon  another  trial,  as  It  occurred  ki  this  case, 
and  therefore  a  discussion  of  that  question  Is 
pretermitted. 

The  Judgment  is  reversed,  and  the  cauae  re- 
manded. 


JONES  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  11, 

1.  Cbiuinal  I/Aw  (I  889*)— Trial— Vekdict. 

Code  Cr.  Proc.  1895,  art.  753,  provides 
that,  if  a  verdict  is  informal,  with  tne  consent 
of  the  jury  the  verdict  may  be  reduced  to  prop- 
er form ;  and  article  754  provides  that,  if  the 
jury  refuse  to  have  the  verdict  altered,  they 
shall  retire  and  deliberate,  unless  the  verdict 
is  intended  as  an  acquittal.  The  jury  returned 
a  verdict  of  {^ilty  of  murder  iu  the  Grst  degree, 
assessing  the  punishment  at  99  years  in  the 
penitentiary,  and  the  court  instructed  that, 
there  being  no  such  punishment  for  murder  in 
the  first  degree,  they  should  further  consider 
the  verdict,  after  which  they  returned  a  verdict 
assessing  toe  punishment  at  life  imprisonment. 
Ecld  no  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  2109-2112;  Dec.  Dig.  | 
889.^] 

2.  CanaNAi.  Law  ({  730*)  —  Tbiai,  —  Abgu- 

XENT. 

The  state's  attorney  In  argument  stated 
that  defendant  not  only  murdered  decedent,  but 
also  his  wife,  and  the  court  instructed  tlie  jury 
not  to  consider  the  remarks,  to  which  the  state's 
attorney  replied  that  he  thought  the  state  had 
proved  that  she  also  was  liilled,  to  which  ac- 
cused also  objected.  Defendant  never  asked 
that  the  matter  be  further  withdrawn  from  the 
jury.  Held,  that  the  statements,  under  the  cir- 
cumstances, were  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liaw,  Cent  Dig.  |  1693;   Dec.  Dig.  S  730.*] 

8.  Cmminai,  Law  (8  1059*)— Appeal  and  Eb- 

BOB— Exceptions— SuFPiciENCT. 

Exceptions  which  are  stated  generally,  so 
that  it  would  be  necessary  to  go  through  the  en- 
tire statement  of  facts  to  ascertain  their  rela- 
tion to  any  supposed  error,  need  not  be  consid- 
ered on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  (  2671 ;  Dec  Dig.  i  1059.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;    A.  S.  Baskett,  Special  Judge. 

Jim  Jones  was  convicted  of  murder  In  the 
first  degree,  and  he  appeals.    Affirmed. 

V.  J.  McOord,  AMt  Attj.  Gen.,  for  the 
Sfhte. 


DAVIDSON,  P.  J.  A  report  of  the  for- 
mer appeal  of  this  case  will  be  found  in  61 
Tex.  Cr.  R.  472,  101  S.  W.  993.  The  punish- 
ment Is  the  same,  as  shown  by  this  record, 
as  In  the  former  appeal.  Appellant  reserved 
three  bills  of  exceptions. 

Contention  is  made  In  the  first  bill  of  ex- 
ceptions that  the  court  erred  in  overruling 
his  challenge  to  the  array  In  the  special  ve- 
nire. The  proceedings  with  reference  to  the 
selection  of  this  jury  were  had  in  accordance 
with  the  act  of  the  Thirtieth  Legislature 
(Laws  1907,  p.  269,  c.  139).  Practically  the 
same  contentions  are  made  here  as  in  Bob 
Smith's  Case  (recently  decided  by  this  court) 
113  S.  W.  289.  On  the  authority  of  the  opin- 
ion In  that  case,  appellant's  challenge  to  the 
array  is  not  well  taken. 

The  Jury  agreed  upon  and  returned  the 
following  verdict:  "We,  the  Jury,  find  the  de- 
fendant, Jim  Jones,  guilty  of  murder  in  the 
first  degree  as  charged  in  the  indictment,  and 
assess  his  punishment  at  99  years  in  the 
state  penitentiary.  W.  L.  Arant,  Foreman." 
The  court  on  his  own  motion  Instructed  the 
Jury  that  their  verdict  did  not  conform  to 
the  charge  of  the  court,  there  being  no  such 
punishment,  as  found  by  them,  for  murder 
iu  the  first  degree,  and  directed  their  retire- 
ment and  further  consideration  of  the  ver- 
dict Appellant  urged  several  objections  to 
this:  (1)  That  the  court  should  have  re- 
ceived the  verdict  as  returned;  (2)  that  he 
had  no  authority  to  further  Instruct  the  Ju- 
ry; (3)  that  he  had  no  authority  to  retire 
the  Jury  to  further  consider  of  their  verdict, 
as  they  had  already  returned  one;  (4)  that 
the  verdict  as  returned  was  a  legal  finding 
of  murder  In  the  second  degree,  and  was  an 
acquittal  of  murder  in  the  first  degree;  (5) 
that  the  said  verdict  constituted  former  Jeop- 
ardy as  against  any  subsequent  or  further 
verdict  It  is  further  recited  in  the  bill  that 
a  short  time  after  the  Jury  had  retired,  as 
directed  by  the  court,  they  again  returned 
into  court  with  the  following  verdict:  "We, 
the  Jury,  find  the  defendant,  Jim  Jones,  guilty 
of  murder  in  the  first  degree  as  charged 
In  the  indictment,  and  assess  his  punishment 
at  life  imprisonment  In  the  state  peniten- 
tiary. W.  L.  Arant,  Foreman."  Subsequent- 
ly the  bill  shows  that  appellant  filed  a  mo- 
tion in  arrest  of  Judgment  as  follows:  (1) 
That  the  verdict  of  the  Jury  originally  and 
as  first  returned  by  the  Jury  should  be  made 
the  basis  of  the  Judgment  in  this  cause;  (2) 
that  the  last  verdict  of  the  Jury  returned  as- 
sesses against  the  defendant  a  punishment 
unknown  to  the  law.  This  was  overruled 
by  the  court 

The  action  of  the  court  was  In  compliance 
with  the  statute  and  decisions  in  this  state. 
Article  753,  Code  Cr.  Proc.  1895,  reads  as 
follows:  "If  the  Jury  find  a  verdict  which 
is  informal,  their  attention  shall  be  called 
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to  It,  and  with  their  consent  the  verdict  may, 
under  the  direction  of  the  court,  be  reduced 
to  the  proiJfer  form."  Article  754  provides: 
"If  the  Jury  refuse  to  have  the  verdict  al- 
tered, they  shall  again  retire  to  their  room  to 
deliberate,  unless  It  manifestly  appear  that 
the  verdict  Is  intended  as  an  acquittal,  and 
In  that  case  the  Judgment  shall  be  rendered 
accordingly,  discharging  the  defendant"  So 
It  .will  be  seen  by  the  reading  of  these  statr 
utes  that  express  authority  Is  conferred  up- 
on the  court  to  call  the  attention  of  the  Jury 
to  any  Informality  in  the  verdict,  and  have 
it,  with  their  consent,  reduced  to  the  proper 
form.  Such  has  been  the  ruling  of  the 
courts  in  Texas  from  the  beginning  in  con- 
struing these  statutes.  It  has  been  held  that 
it  is  within  the  power  of  the  court  to  have 
even  a  second  verdict  corrected  by  the  in- 
sertion of  a  proper  word ;  the  Jury  of  course, 
consenting.  Taylor  v.  State,  14  Tex.  App. 
340.  In  Taylor's  Case,  which  was  a  convic- 
tion of  murder,  the  verdict  found  the  ac- 
ciised  guUty  of  murder  in  the  first  degree 
and  assessed  his  punishment  at  99  years  in 
the  penitentiary.  The  court  in  that  Instance 
had,  with  the  consent  of  the  Jury,  the  ver- 
dict corrected,  and  the  court  upon  appeal 
held  that  the  verdict,  being  informal  as  to 
punishment,  but  contrary  to  the  charge  of 
the  court,  and  not  such  finding  as  the  court 
could  receive,  it  was  not  only  proper,  but 
it  was  the  duty  of  the  court,  to  reject  their 
verdict,  call  the  attention  of  the  Jury  to  the 
charge,  and  send  them  out  to  consider  again 
of  their  verdict.  For  a  collation  of  author- 
ities, see  White's  Ann.  Code  Cr.  Proc.  S  913. 
Without  discussing  this  question  further,  we 
hold  that  there  was  not  only  no  error,  and 
the  court  was  not  only  Justified  in  ruling 
as  he  did,  but  it  was  proper  and  right  that 
he  should  have  done  so. 

Another  bill  recites  that  one  of  the  state's 
attorneys  in  argument  stated  to  the  Jury 
that  defendant  not  only  murdered  Bob  Lyles, 
but  that  he  at  the  same  time  murdered  Bob 
Lyles'  wife,  an  innocent  woman.  The  court 
Instructed  the  Jury  that  there  was  no  evi- 
dence that  defendant  killed  deceased's  wife, 
and  not  to  consider  said  remarks  of  counsel, 
to  which  counsel  for  the  state  replied  that 
he  thought  the  state  had  proved  that  she  was 
killed.  Appellant  also  objected  to  this.  The 
court  explains  this  bill  by  stating  that,  "when 
the  remarks  complained  of  were  made  and 
objected  to  by  defendant's  counsel,  the  court 
instructed  the  Jury  orally  that  they  should 
pay  no  attention  to  the  remarks,  as  there 
was  no  evidence  before  them  that  Bob  Lyles' 
wife  had  been  killed.  The  defendant  never 
presented  any  written  charge  asking  that  the 
matter  be  any  further  withdrawn  from  the 
consideration  of  the  Jury."  As  we  recall  this 
record,  there  was  no  evidence  before  the  jury 
that  Mrs.  Lyles  was  in  fact  killed.  There 
is  some  evidence  to  the  effect  that  she  was 


shot  at  the  same  time  and  by  the  asme  dis- 
cbarge of  the  gun  that  killed  her  bnsband; 
but  the  record  does  not  show  that  she  died 
from  It  Be  this  as.  it  may,  aa  tlie  matter  Is 
presented,  we  are  of  opinion  tbat  it  Is  not 
of  suflldent  Importance  to  require  a  rerenal 
of  the  Judgment 

We  have  reviewed  the  bills  presented  by 
the  record.  There  are  some  exceptloDa  in  a 
general  way  stated  in  the  statement  of  facta, 
but  in  such  a  manner  that  the  court  la  not 
called  upon  to  go  through  the  entire  state- 
ment of  facts  and  ascertain  their  relation  to 
or  bearing  upon  any  supposed  error.  We 
have  not  reviewed  the  facts,  or  made  a  state- 
ment of  the  case,  deeming  It  unneoeaBsiT. 
So  far  as  the  statement  of  the  case  Is  con- 
cerned. It  is  sufBcioitly  stated  in  tbe  report 
of  the  former  appeal. 

As  the  record  Is  presented,  we  find  no  sncb 
error  as  requires  a  reversal  of  the  Judement 
It  is  therefore  ordered  that  It  be  afiOnned. 


liARD  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.     Nov.  18, 

1.  Criminai  Law  »  666*)  —  Tbiai,  —  Recep- 
tion or  Evidence — Coufelunq  CAr.i.iNO 
or  Etewitnessbs. 

It  was  not  error  to  refuse  to  force  tiie 
prosecution  to  call  eyewitnesses  to  testi^.  since 
it  cannot  be  forced  to  call  any  particuur  wit- 
nesses in  proving  its  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1570;    Dec.  Dig.  i  666.*] 

2.  Cbiminal  Law  (S  1170%*)  —  Appeal  — 
Harmless  Ebbob. 

Tlie  admission  of  testimony  to  impeach  a 
witness,  even  if  it  were  incompetent,  became 
too  remote,  was  not  reversible  error,  where  the 
witness'  testimony  was  immaterial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  t  3137;   Dec.  Dig.  (  llTOH-'l 

Appeal  from  District  Court,  Falls  Coanty; 
Richard  I.  Munroe,  Judge. 

Tom  Jack  Lard  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

F.  J.  McCord,  AsBt  Atty.  G^o.,  fOr  tbe 
State. 


BROOKS,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed 
at  two  years'  confinement  in  the  state  pen- 
itentiary. 

Bill  of  exceptions  No.  1  shows  that  after 
the  state  placed  various  witnesses  on  the 
stand  it  rested  its  case.  Appellant  complains, 
however,  that  none  of  the  witnesses  were 
present  at  the  scene  of  the  shooting,  nor 
where  they  could  have  seen  the  shooting  or 
could  have  heard  what  was  said,  and  refeis 
to  tbe  statement  of  facts  for  full  testimony 
of  these  witnesses,  and  complains  that  the 
court  erred  In  not  forcing  the  state  to  put 
Robert  Travis  and  Harry  Miles,  two  eye- 
witnesses, upon  the  stand,  who  had  seen  all 
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tbat  occarred.  There  was  no  error  in  the 
ruling  of  the  conrt  The  state  cannot  be 
forced  to  introduce  any  particular  witnesses 
in  the  proof  of  Its  case.  The  proof  shows 
tbat  appellant  placed  these  same  witnesses 
upon  the  stand  himself. 

Bill  of  exceptions  No.  2  shows  tliat  when 
Oscar  Wright,  a  witness  for  appellant,  was 
on  the  stand,  the  state  sought  to  prove,  and 
did  prove,  that  the  said  Oscar  Wright  had 
been  In  the  penitentiary  for  murder,  sent 
from  Van  Zandt  county.  Appellant  objected 
to  the  Introduction  of  said  testimony  on  the 
ground  that  the  same  bad  been  more  than 
18  years  ago,  when  the  witness  was  a  mere 
l>oy,  and  tbat  since  said  time  he  had  lived  a 
blameless  life,  and  the  state  had  no  right  to 
go  into  this  old  offense  for  the  purpose  of 
Impeaching  the  witness.  The  bill  shows,  how- 
ever, that  witness  was  released  from  the 
penitentiary  in  February  following  the  flood, 
in  1899  or  1900.  The  trial  took  place  In 
August,  1908.  Bven  conceding,  wblcb  we  do 
not,  that  the  testimony  was  too  remote,  yet 
the  record  shows  that  the  testimony  of  the 
witness  Wright  was  of  such  an  Immaterial 
character  as  not  to  constitute  reversible  er- 
ror. 

The  charge,  taken  as  a  whole^  is  a  proper 
presentation  of  the  law  applicable  to  the 
facts  of  this  case  The  evidence,  though 
quite  conflicting,  Justifies  the  verdict  of  the 
Jury. 

Finding  no  error  In  the  record,  the  judg- 
naent  is  affirmed. 


ROBINSON  V.  STATE. 
(Court  of  Criminal  A^rals  of  Texas.    Nov.  18, 

1.  CRimiTAL  Law  (J  1181*)— Appeai/-Di8MI8- 

SAI/— liAOK    OF    SENTBNOK. 

An  appeal  from  a  conviction  will  be  dis- 
robased,  where  there  was  no  sentence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  1181.*] 

2.  CBiifiNAL  Law   (8  1023*)— AppeaI/— Deci- 
sions Reviewable. 

Under  the  statute  the  Court  of  Criminal 

Appeals  is  not  authorized  to  afBrm  or  reverse 

a  judgment  in  a  crimin«I  case,  except  in  death 

penalties,  without  sentence  having  been  passed. 

[EkI.    Note.— For    other    cases,    see   Criminal 

•Law,  Cent  Dig.  S  2506;  Dec.  Dig.  §  1023.*] 

3.  Criminai,  Law  (|  979*)— TbiaI/— Sentence 
— JuBisnionoN. 

Where,  on  conviction  for  an  offense,  no 
sentence  was  pronounced,  the  court  could  pro- 
nounce sentence  at  a  subsequent  term,  notwith- 
standing an  affirmance  of  the  judgment  on  an 
intervening  appeal ;  such  affirmance  being  il- 
legal for  want  of  sentence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2490;    Dec.  Dig.  {  979.*] 

Appeal  from  District  Court,  Brazos  Coun- 
ty; J.  C.  Scott,  Judge. 

Jim  Robinson  was  convicted  of  an  of- 
fense, and  he  appeals.    Affirmed. 

See,  also,  105  8.  W.  600. 


F.  J.  HcCord,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  During  the  Tyler  term, 
1907,  the  judgment  in  this  case  was  affirmed. 
105  S.  W.  500.  The  mandate  was  issued  on 
the  29th  of  November,  1907.  It  was  sub- 
sequently discovered  that  there  had  not  been 
a  sentence^  At  the  next  term  of  the  dis- 
trict court  of  Brazos  county  this  was  called 
to  the  attention  of  the  court,  and  appellant 
was  sentenced. 

There  are  several  contentions  by  appel- 
lant that  this  could  not  be  done.  The  judg- 
ment bad  been  affirmed  by  this  court  It  was 
not  discovered  or  noticed  on  the  former 
appeal  that  sentence  had  not  been  included 
in  the  transcript  of  the  record,  and  the  judg- 
ment was  affirmed.  Had  the  want  of  sentence 
been  called  to  the  attention  of  the  court,  or 
If  It  had  been  discovered,  the  appeal  would 
have  been  dismissed  for  want  of  sentence. 
An  inspection  of  the  record  on  the  former 
appeal  discloses  tbat  the  index  shows  that 
the  sentence  had  I)een  entered.  No  point 
having  been  made  at  the  time  in  regard  to 
the  matter.  It  was  not  noticed.  However, 
inasmuch  as  the  jurisdiction  of  the  court 
had  not  attached  on  former  appeal,  tbat  af- 
firmance Is  not  legal.  Under  this  state  of 
case  appellant  could  not  complain.  As  we 
understand  our  statutes,  this  conrt  would 
not  be  authorized  to  affirm  or  reverse  a  judg- 
ment, except  In  death  penalties,  without  the 
sentence  having  been  passed  upon  appellant. 
We  are  therefore  of  opinion  that  the  trial 
court  was  correct  under  our  statute  In  pass- 
ing the  sentence  at  the  subsequent  term.  The 
statute  expressly  authorizes  this  character  of 
proceeding,  where  sentence  has  for  any  rea- 
son not  been  pronounced  at  the  term  of  con- 
viction. 

So  far  as  the  merits  of  the  case  are  con- 
cerned, and  the  questions  involved,  we  are 
of  opinion  that,  as  stated  in  the  former  opin- 
ion, there  are  no  errors  requiring  a  reversal 
of  the  judgment,  and  adopt  now  what  w« 
said  in  the  former  opinion,  and  order  tbat 
the  judgment  be  affirmed. 


FARRIES  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texajs.    Nov.  18, 

Highways    (8    104*)  —  OBSTBtJonow  —  Cbim- 
iNAt  Responsibility— Evidence. 

Evidence  considered,  and  held  insufficient  to 

support  a  conviction  of  willfully  obstructing  a 

public  road. 
[Ed.   Note.— For  other  cases,   see   Highways, 

CJent  Dig.  i  451 ;   Dec.  Dig.  (  164.*] 

Appeal  from  Bowie  County  Court;  Sam  H. 
Smelser,  Judge. 

J.  W.  Farrier  was  convicted  of  willfully 
obstructing  a  public  road,  and  appeals.  Re- 
versed and  remanded. 
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Hart,  Mabaffey  &  Thomas,  tor  appellant 
F.  J.  McCord,  Asst  Atty.  Q«a,  tor  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  willfully  obstructing  a  public  road; 
his  punishment  being  assessed  at  a  fine  of 
$26. 

It  Is  shown,  substantially,  by  the  facts,  that 
the  Jury  of  review  made  a  report  to  the  com- 
mlsslonera'  court,  showing  where  they  had 
located  a  road  In  accordance  with  an  order 
Issued  to  them  by  said  court  The  county 
surveyor,  Johnson,  was  with  them  and  sur- 
veyed the  land.  It  is  a  question  of  fact  be- 
tween Johnson  on  one  side  and  the  Jury  of 
review  to  some  extent  on  the  other,  that  he 
(Johnson)  Informed  them,  at  the  time  he  sur- 
veyed the  land  for  the  proposed  line  of  road, 
that  tbe  field  notes  he  had  In  regard  to  lo- 
cations of  appellant's  lines  were  not  cor^ 
rect  Subsequently  he  got  correct  field  notes 
and  resurveyed  the  land,  and  told  Mr.  Bas- 
sett  one  of  the  Jury  of  view,  that  the  later 
surveyed  line  was  the  correct  one,  and  to  so 
inform  tbe  other  members  of  the  Jury.  Ap- 
pellant sold  to  tbe  county  land  Immediately 
sooth  and  mnnlng  parallel  with  his  north 
boundary  line.  Mr.  Bassett  on  the  north, 
gave  15  feet  on  bis  side  of  tbe  division  line 
between  himself  and  appellant;  appellant 
selling  to  the  county  15  feet  on  the  south 
side  of  bis  north  line,  which  was  the  divi- 
sion line  between  himself  and  Bassett  The 
field  notes  show  that  tbe  land  runs  along  this 
division  line  and  calls  for  appellants  line. 
The  Jury,  In  awarding  damages,  made  the 
following  report: 

Name  of  Landowner.    Description  of  Land.    Damages. 

J.  W.  Farrier       IS  feet  on  the  north  side  "/m 

on  an  acre  on  the  north  line  $10 

R.  A.  Dalb7  16  feet  on  the  north  side 
U*/i/iM  of  an  acre  on  the 
north  line |10 


Total    damages., 


$20 

This  report  is  In  accord  with  tbe  field 
notes,  and  it  shows  that  the  Jury  of  review 
were  paying  appellant  $10  for  the  16  feet 
along  and  parallel  with  his  north  twundary 
line.  Appellant  complained,  in  regard  to  the 
location  of  tbe  road,  that  it  was  not  laid 
out  on  tbe  land  he  sold  to  the  county,  and 
before  tbe  road  was  "cut  out"  Mr.  Johnson, 
the  surveyor  of  the  county,  upon  inquiry 
made  by  appellant  of  blm,  Indicated  to  him 
(appellant)  the  ground  where  he  could  place 
bis  north  fence  without  interfering  in  any 
way  with  the  land  that  be  bad  sold  the  coun- 
^,  or  in  any  way  obstructing  the  proposed 
public  road.  This  seems  not  to  have  been 
controverted,  and  under  tbe  location  pointed 
out  to  him  by  the  surveyor  appellant  placed 
bis  line  of  fence,  which  is  shown  by  John- 
son to  be  clearly  outside  of  and  south  of  the 
16  feet  sold  the  county  for  the  road.  It  does 
not  seem  to  be  clearly  Indicated  when  the 
road  was  "cut  out."    The  report  was  made 


by  tbe  Jury  on  tbe  28th  of  June,  1906.  Tbi 
obstructton  la  charged  to  have  occnrred  on 
tbe  6th  day  of  March,  1907.  Appellant  him- 
self testified  that  he  bad  no  intention  of  ob- 
structing tbe  public  road:  that  be  had  sold 
land  to  the  county,  and  he  took  the  advice  of 
tbe  county  surveyor  as  to  where  the  dlrid- 
Ing  line  between  himself  and  the  county  land 
was  situate,  and  followed  the  Instructions 
and  advice  of  the  county  surveyor. 

Without  going  Into  a  discussion  of  how  far 
the  county  might  be  bound  to  confine  ltse!f 
to  the  land  sold,  we  are  of  opinion  that  the 
evidence  does  not  indicate  witli  sufficient 
cogency  that  appellant  willfully  obstructed 
the  road.  The  evidence  shows,  by  the  ic- 
port  of  the  commissioners,  setting  out  the 
field  notes,  as  well  as  their  allowance  of  $10, 
that  appellant  had  sold  to  the  county  15  feet 
of  his  land  lying  contiguous  to  and  adjoining 
bis  north  boundary  line.  It  i«  not  contro- 
verted, as  we  understand  the  record,  tbat 
appellant's  fence  is  more  than  15  feet  away 
from  his  north  boundary  line,  and  that  he 
used  all  necessary  caution  In  the  locstion  of 
his  fence,  so  that  he  might  avoid  coming  In 
contact  with  the  county  road  or  In  any  waj 
obstructing  It  We  further  believe  this  testi- 
mony excludes  tbe  idea  of  willfulness. 

Because  we  are  of  opinion  tbat  the  evi- 
dence is  not  sufficient  to  Justify  this  convlc. 
tlon,  the  Judgment  is  reversed,  and  the  cans* 
is  remanded. 


TOt7NQ  V.  STATE. 

(Conrt  of  Criininal  Appeals  of  Tezaa:    Nov.  18k 
1908.) 

BUBOLABT    (J    46*)— iNSTBUOnONS  —  APFLtCA- 

niLiTT  TO  Evidence. 

Where,  In  a  prosecution  for  bntgiary  to 
commit  theft,  there  was  no  explanation  of  de- 
fendant's possession  of  the  stolen  propert;,  and 
the  case  did  not  rest  alone  on  such  poasesaoii, 
the  conrt  was  not  required  to  charge  spedfieal- 
ly  as  to  the  recent  possession  of  stolen  property. 

[Ed.  Note.— For  other  cases,  see  BuisUij, 
Cent  Dig.  8  118;  Dec  DigTTia.*] 

Appeal  from  District  Court  Smith  Ccnm- 
ty;   R.  W.  Simpson,  Judge. 

Jim  Xonng  was  convicted  of  burglary,  aod 
he  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Oen.,  for  the 
State. 

RAMSEY,  J.  Appellant  was  indicted  In 
the  district  court  of  Smith  county  on  a  charge 
of  burglary.  The  Indictment  alleges,  in  sob- 
stance,  that  he  broke  and  entered  a  house 
owned  by  one  Joel  Baton  with  Intent  to  com- 
mit tbe  crime  of  theft  The  evidence  in  bri«f 
shows  that  about  the  time  alleged  In  the  in- 
dictment Joel  Eaton,  with  his  family  and 
with  most  of  the  other  white  neighbors  near 
him,  went  fishing ;  that  at  the  time  tbe  door 
of  tbe  house  entered,  which  was  a  little  I(« 
house,  was  fastened  with  an  iron  hasp  over 
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a  staple  and  wltb  a  lock  over  the  staple; 
that  on  his  retnm  the  fastening  was  broken, 
and  among  other  things  three  middlings  of 
meat  had  been  stolen.  Some  time  after  this 
he  made  application  for  a  search  warrant, 
under  authority  of  which  he  searched  the 
house  and  premises  of  appellant,  without  at 
the  time  finding  anything  he  could  Identify. 
Subsequently,  on  information  received,  be 
made  another  search,  and  found  in  defend- 
ant's house  a  part  of  one  middling  of  meat, 
which  he  identified  by  the  string  by  which  It 
had  been  tied  and  by  certain  other  marks 
on  it,  leaving  little  or  no  doubt  of  the  ac- 
curacy of  the  identification.  There  are  nu- 
merons  other  circumstances  in  the  case  tend- 
ing to  connect  appellant  with  the  transaction 
which  we  deem  unnecessary  to  state. 

Appellant  relies,  among  other  things,  upon 
an  alibi  and  the  suggestion  that  the  meat 
had  been  stolen  by  one  Prior  Knight.  The 
court  submitted  all  these  issues  to  the  Jury 
very  fully  and  fairly,  Instructing  the  Jury, 
among  other  things,  that  if  they  believed 
tliat  Knight  had  entered  the  house,  or  if 
tbey  had  a  reasonable  doubt  thereof,  they 
would  acquit  appellant.  It  was  also  claimed 
by  the  appellant  that  the  piece  of  meat  in 
question  had  t>een  left  by  Knight  and  in  his 
absence.  The  court  instructed  the  Jury  that 
if  they  found  from  the  evidence  that  Knight 
carried  the  piece  of  meat  to  appellant's  house, 
or  if  they  had  a  reasonable  doubt  as  to  this 
fact,  they  would  acquit  appellant  He  also 
submitted  the  issue  of  alibi  in  an  unexcep- 
tionable charge,  and  in  connection  with  the 
whole  case  gave  a  correct  charge  on  the  law 
of  circumstantial  evidence.  Indeed,  there  is 
little  or  no  objection  to  the  charge  made  In 
the  motion  for  a  new  trial.  The  objection 
was  made  that  the  court  failed  to  give  to  the 
Jury  a  plain  and  specific  charge  on  the  posses- 
sion of  recently  stolen  property,  explaining 
the  law  applicable  to  evidence  of  possession. 
There  was  no  explanation  given  by  appellant 
of  his  possession  of  the  stolen  property,  nor 
did  the  case  rest  alone  upon  his  possession 
thereof,  and  there  was  no  occasion  for  the 
court  to  charge  in  respect  to  this  testimony. 
The  case  Is  essentially  one  of  fact. 

Reading  the  record  carefully,  as  we  have 
done,  we  are  strongly  impressed  with  the 
fact  that  appellant  Is  guilty.  In  any  event 
It  cannot  be  said  that  there  was  no  evidence 
to  Justify  the  Judgment  of  conviction.  So 
believing,  it  is  ordered  that  the  Judgment  be, 
and  the  same  is  hereby,  in  all  things  afilrmed. 


FRENCH  V.  PROVIDENT  DRUG  CO. 
(Coort  of  Civil  Appeals  of  Texas.     Nov.  11, 

loOo./ 

cortba.cts  (i  245*)— contbaot  iw  llett  of 
Obioinai.  Contkacp— Effkot. 

A  new  contract,  entered  Into  In  settlement 
and  in  lien  of  a  prior  contract,  precludes  an  ac- 


tion to  cancel  the  prior  contract  on  the  ground 
that  it  was  procured  by  fraud  or  mistake. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  112© ;    Dec.  Dig.  {  245.*] 

Appeal  from  Brown  County  Court;  A.  M. 
Brumfield,  Judge. 

Action  by  Robert  French  against  the  Prov- 
ident Drug  Company.  From  a  Judgment  for 
defendant  plaintiff  appeals.   Afltaned. 

Arch  Grinnan,  for  appellant 

KEY,  J.  Appellant  brought  this  suit  to 
cancel  a  contract  and  recover  the  considera- 
tion paid  by  him  to  the  defendant  After 
hearing  all  the  testimony,  the  trial  court  in- 
structed a  verdict  for  the  defendant,  and  the 
plaintiff  has  appealed. 

We  have  considered  all  the  assignments 
presented,  and  find  no  reversible  error.  If 
the  original  contract  was  procured  by  fraud 
or  mistake,  which  we  need  not  decide,  the 
uncontroverted  proof  coming  from  the  plain- 
tiff himself  clearly  sustained  the  defendant's 
answer  alleging  a  new  contract  as  a  settle- 
ment and  in  lieu  of  the  original  contract 
Such  being  the  case,  the  plaintiff  bad  no 
cause  of  action,  and  the  court  properly  direct- 
ed a  verdict  for  the  defendant 

Judgment  affirmed. 


FAULKNER  V.  TEXAS  &  N.  O.  RY.  CO. 

(Court   of  Civil  Appeals  of  Texas.     Nov.  11, 
1908.) 

1.  Mabtkb  and  Sebvant  ({  177*)— Injuries 
TO  Servant— Negligence  of  Fellow  Sbbv- 

ANT— LlABILrTY  OF  HaSTEB. 

A  master  is  not  liable  for  injuries  to  a 
servant  caused  by  the  negligence  of  a  fellow 
servant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  352 ;   Dec.  Dig.  f  177.*1 

2.  Masteb  and  Servant  (J  101*)— Failure  to 
Furnish  Safe  Appliances— Liabilitt. 

A  master,  failing  to  fornisb  a  reasonably 
safe  appliance  for  bu  servant  is  liable  for  in- 
juries to  the  servant  caused  thereby. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  171,  172;    Dec.  Dig.  ( 

3.  Master  and  Sebvant  (i  286*)— Failubb  to 
Furnish  Safe  Appliances— XjIabilitt. 

Where  there  was  evidence  that  a  bar  with 
which  a  servant  was  to  do  his  work  was  defec- 
tive, and  that  by  reason  thereof  it  slipped,  re- 
sulting in  injury  to  the  servant  the  question 
whether  the  master  was  negligent  in  furnishing 
a  defective  bar  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Si  1010-1031 ;  Dec.  Dig.  i 

Error  from  District  Court,  Harris  Coun- 
ty;  W.  P.  Hamblen,  Judge. 

Action  by  H.  Faulkner  against  the  Texas 
&  New  Orleans  Railway  Company.  There 
was  a  Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed  and  remanded. 
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Breeding,  Lewis  ft  Norton,  for  plaintiff 
in  error.  Lane,  Jackson,  Kelley  ft  Wolters 
and  Baker,  Botts,  Parker  ft  Garwood,  for  de- 
fendant In  error. 

FISHER,  C.  J.  Tlie  court  erred  In  not 
submitting  to  the  Jury  the  Issue  as  to  wheth- 
er or  not  the  defendant  In  error  was  guilty 
of  negligence  in  furnishing  the  plaintiff  with 
a  defective  bar  with  which  to  do  the  work 
he  was  then  engaged  in.  There  Is  evidence 
tending  to  show  that  the  bar  was  defective, 
and  by  reason  of  the  defect  it  slipped,  which 
resulted  in  the  accident  from  which  the  plain- 
tiff   sustained    Injuries. 

We  are  inclined  to  the  opinion  that  the 
plaintiff  and  the  helper  were  fellow  servants, 
and  for  the  negligence  of  the  latter  he  oould 
not  recover;  but  for  the  failure  to  furnish 
a  reasonably  safe  appliance  the  master  could 
be  held  liable,  and  for  the  error  In  not  sub- 
mitting that  question  the  Judgment  will  be 
reversed  and  the  cause  remanded. 

It  is  unnecessary  for  as  to  pass  upon  the 
form  of  charge  submitted  by  plaintiff  in  his 
brief,  becaiise  on  another  trial  the  court  will 
doubtless  correctly  instruct  the  Jury  on  the 
Issue  to  be  decided. 

Reversed  and  remanded. 


WESTERN    UNION   TELEGRAPH   C»,    ▼. 
SMITH. 

(Court  of  Civil   Appeals  of  Texas.     Oct  28, 
190a    Rehearing  Denied  Nov.  25,  1908.) 

1.  TBIAI,  (5  125*)— MiSCONDTJCT  OF  Attobnet 

— Aboument. 

In  an  action  for  delay  of  a  telegram,  argu- 
ment of  plaintiff's  counsel  that  the  Jury  should 
punish  the  telegraph  company,  as  that  was  the 
only  way  to  make  it  do  right,  and  that  the 
damages  sued  for  were  not  to  pay  plaintiff  so 
much  for  his  suffering  as  to  punish  the  telegraph 
company  and  make  it  more  careful,  was  prej- 
udicial error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  303-307;  Dec.  Dig.  f  125.*] 

2.  EviDENCB  (i  471*)— Conclusions. 

Where  a  witness  stated  the  facts  on  wliich 
he  relied  to  show  that  he  exercised  ordinary 
diligence  to  reach  his  father  as  soon  as  he  learn- 
ed of  his  illness,  it  was  error  to  permit  him 
also  to  state  his  conclusion  that  he  made  the 
trip  to  reach  his  father  before  his  death  as 
quickly  as  be  could. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §f  2149-2152 ;   Dec.  Dig.  {  471.*] 

Appeal  from  District  Court,  Colorado  Coun- 
ty;   Munford  Kennon,  Judge. 

Action  by  Jeff  Smith  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Geo.  H.  Fearons,  Lewis  ft  Austin,  and 
Brown,  Carothers  &  Brown,  for  appellant 
Townsend,  Ayers  &  Townsend  and  Adklns  & 
Green,  for  appellee. 


FISHER,  C.  J.  This  is  a  salt  by  Smith 
against  the  telegraph  company  for  damages 
for  failure  to  promptly  deliver  a  message  an- 
nouncing the  fact  that  Ills  father  was  dan- 
gerously side  and  in  a  critical  condition. 
Verdict  and  Judgment  below  went  In  favor 
of  the  plaintiff  for  $500,  from  which  Judg- 
ment the  telegraph  company  has  appealed. 

The  sixth  assignment  presents  reversible 
error.  It  complains  of  the  following  argu- 
ment made  by  counsel  for  plalntift  to  the 
Jury :  "When  these  tel^raph  companies  fail 
to  deliver  messages  in  time,  yon  onght  to 
punish  them  with  your  verdict  That  is  th* 
only  way  to  make  them  do  right — ^to  punish 
them.  These  damages  sued  for  are  not  to 
pay  plaintiff  so  much  for  his  snfferlng.  but 
to  punish  the  telegraph  company  and  make 
it  more  careful."  Unless  it  can  be  aaid  that 
the  Jury  understood  this  argument  as  merdy 
"buncombe,"  and  an  effort  to  tickle  the  ear 
of  the  audience,  it  must  be  assumed  that  It 
was  Intended  to  accomplish  some  porpose  in 
influencing  the  Jury.  It  was  a  direct  appeal 
to  the  Jury  to  return  a  verdict  for  damages 
as  an  infliction  of  punishment  upon  the  tele- 
graph company  for  failure  to  perform  a  duty 
that  it  owed  to  the  plaintiff.  Of  conrae,  ttiis 
is  not  the  law.  In  a  case  of  this  character, 
where  the  recovery  Is  for  actual  damages, 
there  should  be  allowed  no  appeal  to  tbe 
Jury  that  the  wrongdoer  should  be  ponlshed 
by  awarding  damages  to  the  plaintiff.  Tbe 
question  is  merely  one  of  compensation,  and 
this  the  attorney  who  indulged  In  tbe  argu- 
ment must  be  prestmied  to  have  knoim. 
What  effect  the  argument  had  npon  tbe  Jury 
we  have  no  means  of  ascertaining;  but  it 
is  clear  that  it  was  calculated  to  have  the 
effect  which  was  evidently  intended  by  tbe 
attorney  who  made  it  That  effect,  of  course, 
was  to  Influence  the  Jury  to  punish  the  tele- 
graph company  by  a  verdict  for  damages  in 
favor  of  the  plaintiff.  The  language  is  sus- 
ceptible of  no  other  construction. 

As  the  case  will  be  reversed  for  the  rea- 
sons Just  stated,  we  call  attention  to  tbe 
question  raised  In  the  seventh  assignment  of 
error.  The  witness,  who  stated  that  he  made 
the  trip  to  reach  his  father  before  his  death 
as  quickly  as  he  could,  detailed  all  the  facts 
upon  which  that  conclusion  was  Imsed:  and 
we  suggest  that  upon  another  trial  tbe  wit- 
ness be  conflned  to  a  statement  of  the  facts 
that  he  relied  upon  to  show  that  pB  exer- 
cised ordinary  diligence  In  his  ^Tort  to 
reach  his  father,  leaving  the  Jury  to  deter- 
mine the  effect  of  these  facts,  and  whetlier 
they  are  suflSdent  to  show  that  be  reached 
the  bedside  of  his  father  as  quickly  as  be 
could.  We  do  not  make  this  last  qaestlon 
ground  of  reversal;  but,  having  reversed  tbe 
case,  we  think  the  court  should  guard  tbe 
admission  of  the  testimony  In  the  way  point- 
ed out 

The  remaining  assignments  present  no  re- 
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verslble  error;    but  for  the  error  pointed 
out  tbe  Judgment  1b  reversed,  and  tbe  cause 
remanded. 
Reversed  and  remanded. 


GULF,  G  &  S.  F.  RT.  CO.  et  al.  y.  CUNNING- 
HAM et  al. 
(Court  of  Civil  Appeals  of  Texas.    Jniie  17, 
1908.    On  Rehearing,  Nov.  25,  190&) 

1.  Tbial  (I  169^  —  DiBEcnoN  of  Verdict— 
Carbiaoe  of  Fbeiqht— Injury. 

Where,  in  an  action  against  the  initial  and 
connecting  carriers  for  injury  to  horses  trans- 
ported under  a  contract  limitmg  the  liability  of 
each  carrier  to  injury  on  its  own  line,  there  was 
no  evidence  that  a  connecting  carrier  was  negli- 

f:ent  or  that  tbe  horses  were  injured  while  in 
Is  possession,  and  the  shipper  testified  that  no 
injury  occurred  while  they  were  in  the  posses- 
sion of  tbe  connecting  carrier,  the  court  proper- 
ly directed  a  verdict  in  Us  favor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  381-584 ;  Dec  Dig.  i  169.*] 

2.  Carriers  (|  219*)— OowNEcrnNG  Carriers- 
Carriage  OF  Fbbioht— Liability. 

In  an  interstate  shipment  of  horses  under 
a  contract  limiting  the  liability  of  each  car- 
rier to  injuries  on  its  own  line,  a  connecting 
carrier  is  not  responsible  for  any  injuries  to 
tbe  horses  before  they  were  received  by  it  nor 
for  damages  for  injuries  to  them  after  they  were 
received  by  it  which  was  the  direct  result  of 
tbeir  having  been  weakened  or  injured  while  in 
tbe  custody  of  the  initial  carrier,  though  such 
damage  did  not  develop  until  after  delivery  to 
the  connecting  carrier. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent.  Dig.  ||  950,  951 ;  Dec.  Dig.  i  219.*] 

3.  TRlAt     (I     252*)— iNBTRDOnONB— APPUOA- 
BILITT. 

It  is  not  error  to  refuse  to  give  a  charge 
eubmitting  an  issue  not  raised  by  tne  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  69«;  Dec.  Dig.  {  252.*] 

4.  Trial  (8  260*)— Requested  iNSTBucnoNS— 
Instructions  Covered  by  Charge. 

Where,  in  an  action  against  a  carrier  for 
injury  to  a  shipment  of  horses,  the  court  charged 
that  it  was  not  responsible  for  injuries  to  live 
ntock  while  in  its  custody  caused  by  delays,  un- 
less the  same  were  due  to  negligence,  and  that 
it  was  not  responsible  for  delays  reasonably 
necessary,  the  refusal  to  charge  that  damages  for 
delays  could  not  be  recovered  unless  the  delays 
were  unreasonable  and  negligent  was  not  er- 
roneous, the  request  being  substantially  covered 
by  tbe  charge  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  651;  Dec.  Dig.  S  200.*] 
K.  Trial  (S  260*)— Requested  Instructions- 
Instructions  Covered  by  Charge. 

Where,  In  an  action  for  injury  to  a  ship- 
ment of  horses,  the  court  charged  that  it  was 
the  duty  of  the  carrier  to  use  ordinary  care  to 
furnish  a  reasonably  safe  and  suitable  car  for 
the  transportation  of  horses,  and  that  a  fail- 
ure to  do  so  was  negligence,  the  refusal  to 
charge  that  the  carrier  was  not  required  to  fur- 
nish a  stable  car,  but  only  required  to  furnish 
a  reasonably  safe  car,  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  (  651 ;  Dec.  Dig.  §  260.*] 

6.  Trial  (5  260*)— Requested  Instructions— 
Instructions  Covered  by  Charoe. 

Where,  in  an  action  against  a  carrier  for 
injury  to  a  shipment  of  horses,  the  court  charged 
that  for  plaintiff  to  recover  the  jury  must  find 


that  tbe  carrier  was  negligent  and  that  the  hors- 
es were  injured  as  the  proximate  result  thereof, 
the  refusal  to  chaige  that,  unless  the  jury  be- 
lieved that  rough  handling  of  the  horses  was 
due  to  ne|;ligence  which  was  the  proximate  cause 
of  the  injury,  no  damages  could  be  awarded  on 
account  of  rough  liandling,  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {  651 ;  Dec.  Dig.  {  260.*] 

7.  Carriers  (§  227*)— Carriage  of  Freight— 
Contracts— Evidence— Admissibility. 

Where  the  ^tition  in  an  action  against  a 
carrier  for  injuries  to  a  shipment  of  horses  sl- 
iced that  the  contract  of  shipment  was  made 
with  station  agents  of  the  earner  and  was  rati- 
fied by  a  superior  officer,  it  was  nermlssible  to 
show  what  the  contract  made  witn  the  station 
agents  was,  and  that  tbe  same  was  ratified  by  a 
superior  officer. 

[Eid.   Note.— For  other   cases,    see   Carriers, 
Dec.  Dig.  {  227.*] 

8.  Trial  (I  84*)—Evidence— Objections. 

An  objection  to  evidence  which  goes  rather 
to  Its  sufficiency  than  to  ita  admissibility  does 
not  raise  the  question  of  tbe  admissibility 
thereof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  84.*] 

9.  Evidence  (§  543*)  —  Opinion  Evidence  — 
Competency  of  Witnesses. 

In  an  action  against  a  carrier  for  injuries 
to  a  shipment  of  horses,  witnesses  testifying 
that  they  saw  the  horses  on  their  arrival  at  their 
destination,  and  were  acquainted  with  the  mar- 
ket value  of  horses  at  such  point,  may  testify 
as  to  what  would  have  been  the  reasonable  value 
of  the  horses  had  they  arrived  in  a  reasonably 
good  condition,  though  the  witnesses  did  not  ac- 
company the  shipment. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  |  23oS;  I>ec  Dig.  I  543.*] 

10.  Carriers  (f  182*)— Carriage  of  Freight 
— Injuries — Actions— Venue. 

Under  Acts  1899,  p.  214,  c.  125,  as  amended 
by  Acts  1905,  p.  29,  c  25,  providing  that,  where 
freight  has  been  transported  by  two  or  more 
railroad  companies  doin^;  business  or  having  an 
agent  in  the  state,  a  suit  for  damages  may  be 
brought  against  ail  the  carriers  in  any  county 
in  which  either  does  business  or  has  an  agent, 
etc.,  an  action  against  the  initial  and  connecting 
carriers  for  injury  to  freight  transported  under 
a  joint  contract  is  properly  brought  in  the  coun- 
ty through  which  the  road  of  the  initial  car- 
rier extends  and  in  which  tbe  connecting  carrier, 
a  foreign  corporation,  has  an  agent 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Dec.  Dig.  §  182.*] 

11.  Carriers  (§  184*)- Carriage  of  Freight 
-Injuries  to  Freight— Action— Petition. 

A  petition,  in  an  action  against  the  initial 
and  connecting  carriers  for  injuries  to  a  ship- 
ment of  horses,  which  alleges  that  the  contract 
of  shipment  bound  the  carriers  to  transport  the 
borses  with  reasonable  care  and  to  deliver  the 
same  to  the  shipper  within  a  reasonable  time, 
in  reasonably  good  condition,  that  tbe  horses 
were  delayed  in  transit  and  roughly  handled,  and 
that  inadequate  facilities  were  furnished  for 
feeding  and  watering  en  route,  resulting  in  in- 
jury to  the  horses,  is  sufficient  as  against  the 
objection  of  a  connecting  carrier  that  it  does 
not  show  which  carrier  furnished  the  cars,  or  on 
vrbat  line  the  injuries  occurred,  or  which  carrier 
was  guilty  of  the  negligent  acts. 

[Ed.    Note.— For   other   c&ses,    see    Carriers, 
Cent  Dig.  §  832;  Dec.  Dig.  S  184.*] 

12.  Carriers  (|  1S4*)— Carriage  of  Freioht 
— Injuries  to  Fbeioht— Action— PETmor*. 

A  petition,  in  an  action  against  tbe  initial 
and  connecting  carriers  for  injury  to  a  sbipment 
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of  honsM,  which  alleges  that  the  feed  and  water- 
ing pens  of  the  connecting  carrier  were  without 
troughs  and  water,  and  were  in  such  a  muddy 
condition  that  the  horses  could  not  be  fed  in 
them,  and  that  as  a  result  the  horses  suCFered 
injuries,  shows  that  the  injury  to  the  horses  was 
caused  by  the  negligence  of  the  connecting  car- 
rier. 

[EVL    Note.— For    other   cases,    see   Carriers, 
Cent  Dig.  8  834;  Dec.  Dig.  {  184.*] 

18.  Cabbiebs  (S  229*)— Cabbiaoe  of  Fbeiqht 

—Injuries— Actions— Damagbs. 

Where  a  connecting  carrier,  when  making 
the  contract  of  carriage  of  hoises,  knew  that  the 
ultimate  destination  of  the  horses  was  a  point 
beyond  its  line,  it  will  l>e  presumed  that  the 
contract  was  made  in  view  of  the  market  at 
the  destination,  and  that  it  was  contemplated 
by  the  parties  that  in  the  event  of  a  breach  the 
measnre  of  the  shipper's  recovery  would  be  con- 
trolled by  sudi  market. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Dec.  Dig.  S  229.*] 

14.  BviDENci!  a  417*)- Pabol  Evidence  — 
Mattebs  Not  Provided  fob  in  Contbact— 
Cabbiaoe  of  Fbeiqht  —  Injtjbieb— Actions 
—Evidence. 

Where  a  connecting  carrier,  when  making  a 
contract  of  carriage  of  horses,  knew  that  the 
ultimate  destination  of  the  horses  was  a  point 
beyond  its  line,  in  an  action  against  it  for  inju- 
ries to  the  horses  evidence  of  its  knowledge  of 
the  final  destination  of  the  hoises  was  admissible 
as  against  the  objection  that  it  varied  the  terms 
of  the  contract  of  shipment. 

[Ed.    Note. — For   other  cases,   see   Evidence, 
Cent.  Dig.  i  1893 ;  Dec.  Dig.  g  41T.*] 

15.  Evidence  (8  543*)— Opinion  Bvidbncb— 
Witnesses— Competenct. 

Experienced  shippers  of  horses,  acquainted 
with  the  market  value  of  horses  at  a  desipiated 
point  at  the  time  of  the  arrival  of  a  shipment 
of  horses  there,  may  testify  as  to  the  value  of 
the  shipment  at  such  point,  though  they  may 
have  had  knowledge  of  the  average  value  of  the 
horses  at  such  point. 

[E^.  Note.— For  other  cases,  see  Evidence,  Dec. 
Dig.  i  543.*] 

16.  Cabbiers  ({  211*)  —  Cabbiaoe  of  Live 
Stock— Co  ntb  acts. 

Where  a  carrier  of  live  stock  failed  to  fur- 
nish adequate  facilities  to  feed  and  water  the 
stock,  the  shipper,  who  had  undertaken  to  pro- 
cure feed  and  water  for  the  stock,  was  not  re- 
quired to  procure  feed  and  water  elsewhere. 

[Ed.    Note.— For    other   cases,   see   Carriers, 
Cent.  Dig.  8  928 ;  Dec.  Dig.  8  211.*] 

17.  Cabbiebs  (8  211*)  —  Cabbiaoe  of  Live 
Stock— Contracts. 

A  stipulation,  in  a  contract  for  an  inter- 
state shipmAit  of  live  stock,  which  requires  the 
sliipper  to  teed  and  water  the  stock,  is  only  rea- 
sonaole  and  valid  so  long  as  the  carrier  furnish- 
es reasonable  facilities  for  so  doing,  and  where 
no  reasonable  facilities  are  furnished  at  a  place 
the  provision  is  void  as  to  that  place,  and  the 
earner  must  feed  and  water  the  stock,  and  it  is 
liable  for  its  failure  so  to  do. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  8  928;  Dec.  Dig.  8  211.*] 

18.  Cabbiebs  (8  209*)  —  Cabbiaoe  of  Live 
Stock— Cabs— Duty  to  Fubnibh  Suitable 
Cabs. 

A  carrier  is  bonnd  to  fnmish  a  safe  and 
suitable  car  for  the  transportation  of  live  stock 
and  Is  not  relieved  from  liaMlity  for  not  doing 
BO,  though  the  shipper  examined  the  car  and  did 
not  object  to  Its  fitness. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  I  925;  Dec  Dig.  8  209.*] 


On  Rehearing. 

19.  EKiDENOB  (8  244*)— DECUlRATIOirS  OT  Ev- 
flot£s— Admissibilitt. 

The  declarations  of  a  railroad  yard  police- 
man, in  the  employ  of  the  railroad  company  and 
in  charge  of  a  shipment  of  hoises  in  the  yard. 
directing  and  controlling  their  movements,  as  to 
the  condition  of  the  yara,  made  during  the  per- 
formance of  his  duties,  are  admissible  and  bind- 
ing on  the  company. 

[EM.  Note.— For  other  cases,  see  EMdence. 
Cent.  Dig.  8  925 ;  Dec.  Dig.  8  244.*] 

20.  Pbinoipai,  and  Agent  (8  22*) — Psoor  of 
Agency- Evidence. 

While  agency  cannot  be  proved  by  the  dec- 
laration of  the  agent,  such  declaration  is  a  ci^ 
cnmstance  in  connection  with  other  tects  to 
prove  agency. 

[Ed.  Note.— For  other  cases,  see  Princiital  and 
Agent,  Cent  Dig.  8  40;  Dec  Dig.  %  22.*] 

21.  Evidence   (8  258*)— Deciabatiors— Dec- 

I.ABATIONS   of  AGENT— ADMIS8IBn,ITT. 

Where  there  is  evidence  from  which  a  jury 
may  find  agency,  the  declarations  of  the  agent, 
made  during  the  agency,  in  regard  to  the  trans- 
action connected  therewith,  are  admissible  as  the 
declarations  of  the  principal. 

[Ed.  Note. — For  other  cases,  see  E^^idence, 
Cent  Dig.  8  1006;  Dec.  Dig.  8  25a*] 

22.  Evidence   (8   258*)  —  Decu^xationb   of 
Agent— Admissibility. 

Where  the  fact  of  the  existence  of  tlie  agen- 
cy was  shown  at  the  instance  of  the  principal 
on  his  cross-examination  of  witnesses,  the  prin- 
cipal could  not  complain  of  admission  in  evi- 
dence of  declarations  of  the  agent  made  darin; 
the  agency  in  regard  to  the  transaction  connect- 
ed therewitK 

lEd.  Note.— For  other  cases,  aee  E<Tidenc«, 
Cent  Dig.  88  1006,  1007 ;  Dec  Dig.  {  258.*] 

23.  Evidence    (8    241*)  —  Declabations    of 
Agent— Admissibility. 

Statements  of  an  agent,  made  at  the  time 
of  the  transaction,  or  as  soon  thereafter  as  to 
come  within  the  rule  of  the  res  gestse,  are  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  8  887 ;  Dec.  Dig.  8  241.*] 

24.  Appeal  and  Ebrob  (S  1051*) — Habklzss 
Error— ii^RRONEOus  Admission  of  Evidence. 

The  error,  if  any,  in  admitting  evidence  to 
establish  a  fact  otherwise  established,  is  not 
prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4161 ;    Dec.  Dig.  8  1051.*] 

26.  Appeal  and   E^bob  (8  877*)— DiRXCiiNa 

Verdict  fob  Codefendant. 

Where,  in  an  action  against  the  initial  anJ 
connecting  carriers,  the  court  cluirged  that  no 
damages  could  be  awarded  the  sliipper  against 
any  carrier  except  that  which  occarred  on  its 
own  lines,  the  error,  if  any,  in  directing  a  ver- 
dict for  one  of  the  connecting  carriers,  was  not 
prejudicial  to  another  carrier. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  8S68;   Dec  Die.  {  877.*] 

Appeal  from  Brown  Connty  Coart;  A.  iL 
Brumfleld,  Judge. 

Action  by  J.  F.  Cunningham  and  anotlier 
against  the  Onlf,  Colorado  &  Santa  T6 
Bailway  Company  and  others.  From  a  Judg- 
ment for  plaintiffs  against  certain  of  the 
defendants,  the  latter  appeal.    Affirmed. 

Baker,  Botta,  Parker  ft  Garwood,  C  L. 
McCartney,  J.  W.  Terry,  and  A.  H.  Culwell. 
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for  appellants.    Oscar  Calloway  and  Wilkin- 
son ft  Iie«,  for  appellees. 

RICH,  J.  Appellees  Instituted  this  snlt 
In  the  county  court  of  Brown  county  against 
%be  Gulf,  Colorado  &  Santa  V6  Railway 
Company,  the  Texas  ft  New  Orleans  Rail- 
way Company,  the  Louisiana  &  Western  Rail- 
way Company,  Morgan's  Louisiana  ft  Texas 
Railroad  ft  Steamship  Company,  and  the 
Louisville  ft  Nashville  Railroad  Company,  to 
recover  damages  growing  out  of  a  shipment 
of  28  bead  of  horses  from  Mullen,  Tex.,  to 
Brewton,  Ala.,  In  February,  1905,  alleging 
that  all  of  said  defendants  were  corporations, 
with  agents  or  officers  in  this  state ;  that  the 
Gulf,  Colorado  ft  Santa  Ffi  Railway  Company 
had  an  agent  la  Brown  county,  Tex.;  that 
the  T.  ft  N.  O.  Railway  Company  had  its 
principal  office  in  Harris  county,  Tex.;  that 
the  said  Louisana  ft  Western  Railway  Com- 
pany and  Morgan's  Louisiana  ft  Texas  Rail- 
road ft  Steamship  Company  were  foreign 
corporations,  incorporated  under  the  laws  of 
Louisiana,  but  that  each  had  agents  repre- 
senting them  In  the  city  of  Houston,  Harris 
county,  Tex. ;  and  that  the  Louisville  ft  Nash- 
ville Railroad  Company  was  also  a  foreign 
corporation,  Incorporated  under  the  laws  of 
Kentucky,  with  an  agent  in  Dallas  county, 
Tex. ;  that  at  the  date  of  said  shipment  said 
several  lines  of  railway  were  operating  their 
respective  roads,  giving  the  terminals  of 
each,  extending  from  Mullen,  In  Mills  coun- 
ty, Tex.,  the  initial  point  of  said  shipment, 
to  Brewton,  Ala.,  Its  ultimate  destination, 
bat  that  at  said  time  each  of  said  lines  of 
railway  connected  at  its  point  of  origin 
directly  with  the  terminus  of  the  other,  so 
that  they  together  formed  a  continuous  line 
of  road  from  Mullen,  Tex.,  to  Brewton,  Ala., 
and  were  then  engaged  In  operating  railroad 
trains  over  their  respective  lines  of  road  for 
transportation  of  freight  thereon ;  that  on 
the  20th  of  February,  1005,  plaintiffs  entered 
into  a  contract  with  said  Gulf,  Colorado  ft 
Santa  F6  Railway  Company,  by  the  terms  of 
wbich  it  agreed  to  furnish  plaintiffs  at  Mul- 
len, Tex.,  with  a  reasonably  safe  stable  car 
for  the  transportation  of  one  car  load  of 
horses  from  Mullen  to  Brewton,  Ala.,  to 
which  place  said  defendant  and  its  several 
connecting  lines,  by  the  terms  of  said  con- 
tract, bound  themselves  to  carry  said  horses ; 
it  was  further  agreed  that  the  freight  char- 
ges on  said  horses'  from  Mullen  to  New  Or- 
leans was  $126.50,  which  was  paid  by  plain- 
tiffs, and  that  the  charge  from  New  Orleans 
to  Brewton,  Ala.,  was  $40  additional;  that 
It  was  agreed  that  said  horses  were  to  be 
billed  through  to  Brewton  from  Mullen;  all 
of  which  facts  were  known  to  and  approved 
by  the  superior  officers  of  said  Gulf>  Colora- 
do ft  Santa  V6  Railway  Company  having 
authority  and  control  over  said  matter,  whose 
names  were  to  plaintiffs  unknown ;  that  said 
shipment  of  horses  was  tendered  to,  recelv- 
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ed  and  transported  by  each  of  said  several 
defendant  companies  over  their  respective 
lines  of  railway  with  full  knowledge  of  the 
facts  of  said  contract,  and  with  full  knowl- 
edge of  their  destination,  and  that  they 
were  designed  for  sale  upon  their  arrival 
at  Brewton,  Ala.,  whereby  they  all  became 
bound  to  transport  said  horses  with  rea- 
sonable care,  speed,  and  diligence,  and  to  de- 
liver the  same  to  appellees  within  a  reason- 
able time  thereafter,  in  a  reasonably  good 
condition,  at  their  ultimate  destination,  not- 
withstanding which  said  shipment  of  horses 
was  delayed  in  transit,  roughly  handled,  in- 
adequate facilities  furnished  for  feeding  and 
watering  them  en  route,  the  feeding  pens  be- 
ing allowed  to  become  muddy  and  unfit  for 
use,  as  well  as  a  failure  to  furnish  feed,  by 
reason  of  all  of  which  said  horses  were  in- 
jured and  greatly  damaged. 

The  appellant  Gulf,  Colorado  ft  Santa  V6 
Railway  Company  answered  by  general  and 
special  exceptions,  general  denial,  and  spe- 
cially pleaded  the  provisions  of  the  live- 
stock contract  under  which  the  horses  were 
shipped  and  those  provisions  which  limited 
the  liability  of  the  carrier  to  such  loss  or  in- 
jury as  occurred  on  its  own  line,  and  charg- 
ed that  there  was  no  loss  or  Injury  while 
said  stock  was  In  its  possession,  and  that  the 
same  were  promptly  delivered  to  the  Texas  ft 
New  Orleans  Railway  Gomi>any  at  Beaumonit. 
It  likewise  pleaded  under  its  contract  that 
said  stock  were  not  to  be  transported  In  any 
specific  time  or  delivered  at  destination  at 
any  particular  hour  for  any  particular  mar- 
ket, and  that  the  shippers  contracted  to  take 
care  of  said  stock  en  route,  and  that  ample 
opportunity  was  afforded  for  this  purpose. 

The  Texas  ft  New  Orleans  Railway  Com- 
pany and  the  Louisana  ft  Western  Railway 
Company  answered  by  general  and  special 
exceptions  and  general  denial,  and  special- 
ly pleaded  the  provisions  of  the  live-stock 
contract  under  which  the  horses  were  ship- 
ped, which,  among  other  things,  limited  the 
liability  of  the  carrier  to  such  loss  or  injury 
as  occurred  on  Its  own  line,  and  such  as  was 
due  to  its  own  negligence,  charging  that 
there  was  no  loss  or  Injury  while  the  stock 
was  in  their  possession,  and  that  the  same 
were  promptly  carried  and  delivered,  after 
being  received  from  the  Gulf,  Colorado  & 
Santa  F6  Railway  Company  at  Beaumont, 
to  New  Orleans,  La.,  and  delivered  in  good 
condition  to  Its  connecting  carrier  at  said 
point,  and  that  the  shippers  agreed  to  take 
care  of  said  stock  en  route;  denied  partner- 
ship with  other  lines,  and  that  they  were 
bound  to  transport  said  shipment  to  Its  final 
destination,  but  only  over  Its  own  line. 

Morgan's  Louisiana  ft  Texas  Railroad  & 
Steamship  Company,  and  Louisiana  &  Wes- 
tern Railway  Company,  each  filed  their 
pleas  of  privilege  to  be  sued  in  Harris  coun- 
ty, which  were  overruled,  and  each  answer- 
ed by  adopting  the  answer  of  their  code- 
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fendant,  the  Texas  &  New  Orleans  Railway 
Company,  except  as  to  some  Immaterial  mat- 
ters. 

The  Louisville  &  Nashville  Railway  Com- 
pany answered  by  general  demurrer,  gen- 
eral denial,  and  by  special  answer  alleging, 
In  substance,  that  they  received  said  ship- 
ment from  their  codefendants  at  New  Or- 
leans, and  transported  the  same  carefully, 
and  without  delay,  delivering  the  same  to 
consignees  at  Brewton,  Ala.,  in  the  same  con- 
dition as  when  received  by  it;  and  likewise 
pleaded  the  benefit  inuring  to  them  under 
the  contract  originally  made  with  the  plain- 
tiffs by  the  Gulf,  Colorado  ft  Santa  F£  Rail- 
way Company,  wherein  their  liability  was 
limited  to  injuries  occurring  on  their  own 
line. 

There  was  a  Jury  trial  and  veidlct  in 
favor  of  the  appellees  as  follows:  $500 
against  the  Gulf,  Colorado  &  Santa  Fe  Rail- 
way Company,  |2d7  against  the  Texas  & 
New  Orleans  Railway  Company,  and  $100 
against  the  Louisiana  &  Western  Railway 
Company,  with  6  per  cent  Interest  from  date 
of  Judgment.  Verdict  was  likewise  rendered 
in  favor  of  Morgan's  Louisiana  &  Texas 
Railroad  ft  Steamship  Company  and  Louisiana 
&  Nashville  Railway  Company,  being  as  to  the 
latter  In  response  to  a  peremptory  charge, 
and  Judgment  rendered  in  accordance  there- 
with, from  which  this  appeal  is  prosecuted 
by  the  Gulf,  Colorado  ft  Santa  Fe  Railway 
Company,  the  Texas  ft  New  Orleans  Rail- 
way Company  and  the  Louisiana  ft  Western 
Railway  Company. 

We  will  first  discuss  the  errors  assigned 
by  the  Gulf,  Colorado  ft  Santa  F6  Railway 
Company,  the  other  two  appellants  having 
filed  a  Joint  brief. 

By  its  first  assignment  of  error  this  appel- 
lant urges  that  the  court  erred  to  its  preju- 
dice in  Instructing  a  verdict  in  favor  of  the 
LonlsviUe  ft  Nashville  Railroad  Company, 
contending  that  the  charge  therein  was  on 
the  weight  of  the  evidence  and  usurped  the 
province  of  the  Jury,  because  the  liability 
of  said  company  under  the  evidence  raised 
an  issue  of  fact,  which  should  have  been  sub- 
mitted to  the  jury.  We  have  carefully  ex- 
amined the  record,  and  find  no  evidence 
showing  or  tending  to  show  that  the  Louis- 
ville ft  Nashville  Railroad  Company  was  neg- 
ligent in  and  about  said  shipment,  or  that 
the  horses  were  Injured  while  in  Its  hands; 
but  it  appears  from  the  testimony  of  one  of 
the  plalntifts  who  accompanied  said  shipment 
to  New  Orleans,  and  who  was  present  at 
Brewton,  Ala.,  when  It  arrived,  and  who  re- 
ceived and  unloaded  the  horses  there,  that 
their  condition  at  the  time  they  arrived  was 
not  materially  different  from  what  it  was 
at  New  Orleans;  that  they  changed  cars  at 
New  Orleans,  and  that  the  car  used  in  their 
shipment  from  New  Orleans  to  Brewton  was 
a  36-foot  car.  It  was  shown  by  the  em- 
ployes of  said  company  handling  said  ship- 
ment  between   New   Orleans   and   Brewton 


that  there  was  no  delay  and  no  rongb  hand- 
ling, and  there  was  no  evidence  coDtraveo- 
ing  this  testimony.  It  was  therefore  the 
duty  of  the  court  to  instruct  a  verdict  hi 
behalf  of  the  Louisville  ft  Nashville  Bail- 
road  Company. 

By  its  second  assignment  of  error,  this 
appellant  insists  that  the  court  erred  in  its 
charge  wherein  it  instructed  the  Jury  that 
the  Texas  ft  New  Orleans  Railway  Com- 
pany was  not  responsible  for  any  Injuries 
resulting  to  plaintiffs'  horses  before  the; 
were  received  by  said  company,  nor  for  an; 
injuries  resulting  to  said  horses  after  tbev 
were  received  by  It  whldi  was  the  direct 
result  of  their  having  been  weakened  or 
otherwise  injured.  If  at  all,  while  in  the  cos- 
tody  of  the  Gulf,  Colorado  ft  Santa  F6  Rail- 
way Company,  provided  they  believed  they 
bad  received  any  injuries  or  were  -weaken- 
ed while  in  the  ctistody  of  said  Galf,  Oblo- 
rado  ft  Santa  F6  Railway  Company,  and 
that  said  injuries  did  not  develop  or  become 
manifest  until  after  they  were  delivered  to 
the  Texas  ft  New  Orleans  Railway  Company, 
contending  that  said  charge  was  on  the 
weight  of  the  evidence.  We  do  not  think 
the  charge  is  subject  to  the  complaint  made 
against  it,  and.  In  our  Judgment,  annoonced 
a  correct  proposition  of  law.  The  same  be- 
ing an  interstate  shipment,  with  limitation 
of  liability  on  the  part  of  each  company  to 
injuries  occurring  on  its  own  line,  it  certain- 
ly cannot  be  contended  that  it  was  error  to 
instruct  the  Jury,  as  was  done  in  this  case. 
that  the  Texas  ft  New  Orleans  was  not  liable 
for  Injuries  that  may  have  occurred  on  the 
line  of  the  Gulf,  Colorado  ft  Santa  F£  Bail- 
way  Company.  This  assignment  is  there- 
fore overruled. 

The  court  did  not  err  in  refusing  to  give 
to  the  jury  special  charge  No.  3,  requested 
by  the  Gulf,  Colorado  &  Santa  Fe  Hallway 
Company,  to  the  effect  that  they  should  net 
assess  damages  against  It  on  account  of  mud- 
dy stock  pens  at  Sllsbee,  nor  in  refusing  ti> 
give  special  charge  No.  7,  relating  to  Insuf- 
ficient stock  pens  at  Somervllle,  because  the 
evidence  did  not  raise  any  issues  as  to  dam- 
ages at  said  places. 

We  do  not  think  there  was  any  error  in 
the  refusal  of  the  court  to  give  special  diarge 
No.  4,  as  requested  by  this  appellant,  to  the 
effect  that  even  though  they  should  find  that 
the  horses  were  delayed  at  various  places 
along  Its  line,  and  that  said  delays  resulted 
in  damage  to  them,  still,  such  damages 
could  not  form  the  basis  of  a  verdict  against 
It,  unless  they  further  found  that  said  delays 
were  unreasonable  or  negligent,  'because,  at 
the  instance  of  said  appellant,  the  court  had 
instructed  the  jury  that  a  railway  company 
was  not  responsible  for  injuries  resulting  to 
live  stock  while  in  its  custody  caused  by  de- 
lays, unless  the  same  were  doe  to  the  ne^l- 
gence  of  such  company;  and  furtlier,  that  It 
would  not  be  responsible  for  delays  that  weiv 
reasonaldy  necessary  In  the  handling  of  its 
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trains  and  making  changes  at  division  points. 

By  Its  fifth  assignment  of  error,  this  ap- 
pellant complains  that  the  court  erred  In 
refusing  to  give  its  special  charge  No.  5, 
to  the  effect  that  It  was  not  required  to  fur- 
nish plaintiffs  a  stable  car,  even  though  the 
Jury  should  find  from  the  evidence  that  the 
plaintlflrs  requested  said  company's  agent  to 
furnish  such  a  car,  but  that  said  company 
was  only  required  by  law  to  furnish  a  rea- 
sonably safe  car.  By  its  general  charge  the 
court  had  instructed  the  jury  that  it  was 
the  duty  of  defendants  respectively,  while 
said  horses  were  in  their  custody  and  con- 
trol, to  use  ordinary  care  to  furnish  a  rea- 
sonably safe  and  suitable  car  for  their  trans- 
portation, and  that  a  failure  so  to  do  would 
be  negligence,  and  to  find  a  verdict  for  plain- 
tiffs if  said  horses  were  injured  and  Im- 
paired in  their  market  value  by  reason  of 
such  failure.  We  think  the  general  charge 
of  the  court  was  sufficient  upon  this  subject, 
and  that  it  was  not  error,  on  account  thereof, 
to  refuse  said  special  diarge. 

There  was  no  error  in  refusing  to  give 
charge  No.  6,  requested  by  this  appellant, 
as  shown  by  its  sixth  assignment  of  error, 
to  the  effect  that  the  company  would  not  be 
responsible  for  Injuries  sustained  by  reason 
of  the  Inherent  nature  and  vicious  propensi- 
ties of  the  horses,  for  the  reason  that  the 
trial  court  gave  a  charge  substantially  cov- 
ering this  phase  of  the  case. 

By  its  eighth  assignment  of  error  this  ap- 
pellant claims  that  the  court  erred  In  refus- 
ing to  give  Its  special  charge  No.  14,  whlcli, 
in  effect.  Instructed  the  jury  that  even 
though  they  may  find  from  the  evidence  that 
the  horses  in  question  received  the  injuries, 
as  alleged,  on  account  of  rough  handling, 
"still  yon  must  believe  from  the  evidence 
that  such  rough  handling  was  due  to  negli- 
gence of  defendants  as  defined  In  the  charge, 
and,  further,  that  said  rough  handling,  if  any, 
was  the  direct  and  proximate  cause  of  such 
Injuries,  and  unless  you  do  so  believe,  you 
cannot  find  any  damages  on  account  of  said 
rough  handling  ajgainst  this  appellant"  This 
charge  was  refused,  and  we  think  properly, 
because  special  charge  No.  9  requested  by 
appellant  covered  this  phase  of  the  case, 
■which,  in  effect,  told  the  jury  that  "you  are 
Instructed  that,  before  plaintiffs  can  recover 
against  it,  you  must  find  from  the  evidence 
that  appellant  was  negligent,  and  that  plain- 
tiffs received  some  injuries  to  their  horses, 
and  that  the  negligence  of  the  defendant,  if 
any,  was  the  proximate  cause  of  such  in- 
Jury." 

By  Its  ninth  assignment  of  error  this  ap- 
pellant insists  that  the  court  erred  In  allow- 
ing K.  F.  Cunningham,  one  of  the  plaintiffs, 
to  testify  to  a  conversation  had  by  him  over 
the  phone  with  Johnson,  the  agent  of  defend- 
ant's company  at  Brownwood,  relative  to 
this  shipment,  in  which  It  was  claimed  that 
Johnson  made  a  contract  with  him  by  which 


he  agreed  that  appellant  would  transport 
said  horses  from  Mullen,  Tex.,  to  Brewton, 
Ala.,  and  would  furnish  a  stable  car,  suit- 
able for  said  purpose,  within  which  to  con- 
vey them,  contending  by  its  proposition  un- 
der this  assignment  that  It  was  incompetent 
In  this  case  to  prove  any  contract  made  be- 
tween appellees  and  appellant's  agent  at 
Brownwood,  since  It  appeared  from  the  evi- 
dence that  the  horses  were  shipped  under  a 
written  contract  executed  by  appellant's 
agent  at  Ifullen.  It  will  be  recalled  that  the 
plaintiffs  charge  In  their  petition  that  the 
contract  of  shipment  was  made  with  the 
agents  at  Brownwood  and  at  Mullen,  both 
stations  on  this  appellant's  road,  setting  out 
the  contract  in  detail;  and  they  further  al- 
leged that  the  contract  was  known  to  the 
superior  officers  of  laid  company,  and,  with 
a  knowledge  thereof,  the  same  was  rati- 
fied by  them.  It  is  further  charged  that,  in 
accordance  with  said  contract'  so  made,  the 
car  was  furnished  to  plaintiffs  at  Mullen 
and  shipment  of  the  horses  made  therein.  It 
was  in  evidence  by  said  Johnson  that  he  re- 
called the  telephone  conversation  with  plain- 
tiff with  reference  to  said  car,  at  which  time 
he  was  station  agent  at  Brownwood;  that 
the  car  was  to  be  furnished  at  Mullen;  that 
he  did  not  remember  to  what  point  the  horses 
were  to  be  shipped,  but  he  thought  beyond 
the  state;  that  he  placed  plaintiffs'  order 
with  the  train  office  at  Temple,  which  office 
handles  the  transportation  of  cars  upon  said 
road;  that  he  did  not  send  the  car  from 
Brownwood.  Plaintiff  testified  that  when  he 
arrived  at  Mullen  with  the  horses  the  agent 
at  that  place  met  him  and  asked  If  it  was 
Cunningham ;  that  he  answered  "  'Yes,'  where- 
upon he  told  me  that  our  car  was  there." 
The  trial  court  In  its  charge  to  the  jury  up- 
on this  subject  instructed  them  that  It  was 
the  duty  of  defendants,  while  said  horses 
were  In  their  control  and  custody,  to  use 
ordinary  care  to  furnish  a  reasonably  safe 
and  suitable  car  for  their  transportation. 
Since  there  were  allegations  In  the  pleading, 
as  we  have  seen,  to  the  effect  that  the  con- 
tract of  shipment,  claimed  to  have  been  made 
with  the  agents  at  Brownwood  and  Mullen, 
was  known  to  and  ratified  by  the  superior 
officers  of  the  defendant  company,  we  think 
it  was  permissible  to  show,  first,  what  the 
contract  was.  If  any,  made  between  appel- 
lees and  the  company's  agents,  and  then  to 
show  that  the  same  was  ratified  and  acted 
upon  by  the  superior  officers  of  the  company. 
Therefore,  In  our  judgment,  this  evidence 
was  admissible.  We  do  not  believe  that  this 
ruling  contravenes  the  doctrine  announced 
In  M.  K.  &  T.  Ry.  Co.  v.  Belcher,  88  Tex. 
649,  32  S.  W.  518,  G.,  C.  4  S.  F.  Ry.  Oo.  V. 
Dinwiddle,  21  Tex.  Civ.  App.  344,  51  S.  W. 
353,  and  G.,  C.  &  8.  F.  Ry.  Co.  v.  Jackson 
&  Edwards,  99  Tex.  343,  89  S.  W.  969,  14 
Tex.  Ct.  Rep.  100,  cited  by  appellant 
In  the  first  case  cited  It  was  held  that 
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\rhere  It  was  sought  to  hold  the  company 
liable  for  delay  in  the  shipment  of  cotton 
seed  products  from  Sherman  to  GalnesTllle, 
by  reason  of  notice  of  the  Importance  of  the 
shipment  given  to  the  Gainesville  agent, 
which  he  failed  to  commwilcate  to  the  Sher- 
man agent,  that  the  company  not  be  held 
liable  for  his  default,  by  reason  of  the  fact 
that  there  was  no  authority  in  the  Gaines- 
ville agent  to  act  for  the  company  relative 
to  said  shipment  from  Sherman;  and  fur- 
ther, because  there  was  no  duty  devolving 
upon  the  station  agent  at  Gainesville,  who 
received  said  notice,  to  convey  the  same  to 
the  agent  at  Sherman. 

In  the  case  of  G.,  a  &  S.  F.  By.  Oa  v. 
Dinwiddle,  supra,  it  was  held  that  the  rail- 
way company  was  not  bound  by  the  contract 
of  its  agent  at  one  station  to  furnish  cars 
for  shipping  cordwood  at  another  station, 
in  the  absence  of  authority  on  the  part  of  the 
agent  to  make  such  contract,  or  in  the  ab- 
sence of  notice  to  and  ratification  by  the 
company:  It  clearly  appearing  Inferentlally 
from  said  last  authority  that  if  the  com- 
pany had  had  notice  of  said  contract  and 
ba^  ratified  the  same,  then  It  would  have 
been  held  liable  for  Its  failure  to  furnish  the 
cars  by  reason  thereof.  We  think  tills  case 
is  distinguishable  from  the  cases  above  cited, 
because  here  notice  and  ratification  on  the 
part  of  the  company  of  the  acts  of  the  Brown- 
wood  agent  were  pleaded,  and  that  therefore 
the  evidence  objected  to  was  clearly  admis- 
sible under  said  allegations. 

The  tenth  assignment  of  error  is  overruled 
for  the  reasons  stated  In  disposing  of  the 
third  and  seventh  assignments. 

We  do  not  believe  there  is  any  merit  in  the 
question  raised  by  appellants'  eleventh  as- 
signment of  error,  concerning  the  admissi- 
bility of  the  testimony  of  the  witness  Weems. 
The  objection,  we  think,  goes  rather  to  the 
BuflSclency  than  to  the  admissibility  of  said 
evidence. 

We  overrule  the  thirteenth  assignment  of 
error,  complaining  of  the  action  of  the  court 
in  permitting  witnesses  Nelson,  Blake,  and 
Bamhlll  to  testify  relative  to  what  in  their 
judgment  would  have  been  the  reasonable 
value  of  said  horses  If  they  had  arrived  at 
Brewton  In  reasonably  good  condition,  be- 
cause these  witnesses  all  testified  that  they 
saw  said  horses  upon  their  arrival,  and  were 
acquainted  with  the  market  value  of  horses 
at  Brewton,  and  it  was  not  necessary  that  said 
witnesses  should  have  accompanied  the  ship- 
ment In  order  to  express  an  opinion  as  to 
what  said  horses  would  have  been  worth  bad 
they  arrived  at  their  destination  in  a  reason- 
ably good  condition. 

The  Louisiana  &  Western  Railway  Com- 
pany, by  Its  first  assignment  of  error,  urges 
that  the  court  erred  in  sustaining  an  ezcei>- 
tlon  of  plaintiffs  to  its  plea  of  privilege  to 
the  jurisdiction  of  the  court  The  petition 
alleged  ,a  joint  contract  of  shipment,  and 
jUiat  ftll  of  tbe  defendants  had  agents  la  the 


state,  which  was  also  admitted  by  tbe  plea, 
and  it  was  also  alleged  that  tbe  shipment 
passed  over  the  lines  of  all  tbe  defendants, 
and  that  a  part  of  the  injuries  occurred  on 
the  line  of  the  Gulf,  Colorado  &  Santa  Fi 
Ballway  Company,  the  initial  carrier,  whidi 
extends  through  Brown  county.  Tlie  plea 
was  otherwise  full,  negativing  tbe  exceptions 
of  the  venue  statute,  but  not  the  fkcts  above 
set  out  Under  the  Acts  of  1905,  p.  29,  c.  2S. 
amending  the  Act  of  1880,  p.  214,  c.  12S.  we 
think  the  judgment  of  the  court  overruling 
this  plea  of  privilege  was  correct  Tbe  act 
in  question  states  that:  "Whenever  any  pas- 
senger, freight  baggage  or  otber  pn^erty 
has  been  transported  by  two  or  more  rail- 
road companies,  express  companies,  steam- 
ship or  steamboat  companies,  transportatioa 
companies  or  common  carriers  of  any  Idnd 
or  name  whatsoever,  or  by  any  assignee, 
lessee,  trustee  or  receiver  thereof,  or  porOy 
by  one  or  more  of  such  companies,  or  com- 
mon carriers,  and  partly  by  one  or  naore  as- 
signees, lessees,  trustees,  or  receivers  thereof, 
operating  or  doing  business  as  such  common 
carriers  In  this  state,  or  having  an  agent  or 
representative  In  this  state,  suit  for  damages 
or  loss,  or  for  any  other  cause  of  action  aris- 
ing out  of  sudi  carriage,  transpcwtatlan  or 
contract  in  relation  thereto  may  be  brought 
against  any  one  or  all  of  such  common  car- 
riers, assignees,  lessees,  trustees  or  receiv- 
ers operating  or  doing  business  in  thia  state, 
or  having  an  agent  or  representatlTe  in  this 
state,  in  any  court  of  competent  jiirtodlction 
in  any  county  In  which  either  of  soch  com- 
mon carriers,  assignees,  lessees,  tmstees  w 
receivers  operate  or  does  business,  or  lias  an 
agent  or  representative;"  fnrtlier  providlns 
for  the  apportionment  of  damages  recovered  in 
such  suits  t>etween  defendants  not  shown  to 
t>e  partners,  on  the  request  of  either,  etc.  It 
was  alleged  and  proven  that  this  appellant 
bad  an  agent  In  Brown  county,  hence  tlie 
suit  as  against  all  of  the  defendants  was 
properly  brought  there.  See,  also,  Ry.  Ca 
V.  Williams,  38  Tex.  Civ.  App.  406,  88  S.  W. 
38,  and  authorities  cited  under  tite  statute 
above  quoted,  in  McIIwaine's  Ann.  Dig.  of 
Texas,  p.  226. 

The  other  appellants,  the  Texas  ft  New 
Orleans  Railway  Company  and  tbe  r«onteiana 
&  Western  Ballway  Company,  by  their  sec- 
ond assignment  of  error,  say  that  the  court 
erred  la  overruling  their  second  special  ex- 
ception to  plaintiffs',  petition,  which  was  ad- 
dressed to  the  Insufficiency  thereof,  on  the 
ground  that  It  did  not  show  wbidi  road  or 
roads  furnished  said  car  or  cars,  did  not 
state  on  what  line  or  what  road  the  Injuries 
occurred,  and  that  It  failed  to  show  with  suf- 
ficient deamess  which  defendant  or  defend- 
ants were  guilty  of  the  negligent  acts  cbare- 
ed  against  It  by  reason  of  which  want  of 
particularity  In  said  allegations  it  was  un- 
able to  tell  wherein  it  was  sought  to  be  held 
liable,  and  unable  to  answer  thereto.  In  In- 
ternational &  Great  Northern  Railroad  Cwtt- 


Digitized  by 


Google 


Tex.) 


GULP,  0.  &  8.  P.  BY.  00.  ▼  OUNNINGHAM. 


773 


pany  t.  Jones,  41  Tex.  Civ.  Ai^.  827,  91  S. 
W.  611,  In  which  a  writ  of  error  was  denied 
by  the  Supreme  Court,  It  was  held  that  a  pe- 
tition In  an  action  against  the  initial  con- 
necting and  terminal  carriers  for  Injuries 
to  a  shipment  of  cattle,  which  charged  the 
carriers  with  negligence  generally  In  trans- 
porting said  cattle,  and  which  alleged  the 
damages  resulting  therefrom,  was  sufficient, 
without  alleging  what  effect  the  negligence 
of  each  carrier  had  ea  the  cattle,  though 
the  shipper's  agent  accompanied  the  ship- 
ment The  same  doctrine  was  recently  re- 
affirmed in  S.  A.  &  A.  P.  Ry.  Co.  et  al.  ▼.  T. 
O.  Martin  et  al.  (Tex.  Civ.  App.)  108  8.  W. 
981,  and  In  which  a  writ  of  error  was  like- 
wise denied.  We  therefore  hold  that  It  was 
not  necessary  for  plaintiffs  to  have  been  more 
specific  In  their  allegations  in  this  respect 
But  the  petition  does  show  that  the  car  was 
ordered  from  the  Gulf,  Colorado  &  Santa  V6 
Railway  Company  to  be  furnished  at  Mullen; 
that  the  horses  were  loaded  in  It  at  said 
point  and  carried  In  It  from  that  jwlnt  to 
New  Orleans.  It  states  the  names  of  the 
stations  where  the  delays  occurred,  the 
length  of  the  delays,  the  names  of  the  sta- 
tions where  defendant  unloaded  plaintiffs' 
horses  for  feed  and  rest,  and  at  what  points 
they  failed  to  provide  faculties  for  such  pur- 
pose. They,  state  in  detail  the  Injury  to  the 
uorses,  and  added  that  they  were  unable  to 
state  at  just  what  particular  places  the  acts 
of  rough  handling  occurred,  owing  to  the 
fact  that  a  part  of  said  shipment  occurred 
at  night  and  that  plaintiffs  were  not  suffi- 
ciently acquainted  with  the  places  where 
Buch  rough  handling  occurred  to  Identify 
and  designate  them,  but  they  allege  that  such 
rough  handling  was  frequent  and  continuous 
between  the  town  of  Mullen  and  the  dty  of 
New  Orleans. 

Said  appellants  claim  there  was  error  In 
overruling  their  fifth  special  exception  to  the 
claim  of  $S0  damages  to  said  horses  on  ac- 
count of  alleged  shrinkage  in  market  value 
thereof,  due  to  Improper  and  unsuitable  pens 
at  Beaumont  claiming  that  the  same  was  In- 
sufficient and  stated  no  cause  of  action.  In 
that  it  failed  to  allege  any  act  of  negligence 
on  the  part  of  defendant  causing  said  inju- 
ries, and  failed  to  allege  what  the  market 
value  of  said  horses  would  have  been  but  for 
said  injuries.  The  i)etitlon  did  allege  that 
defendant's  pens  at  Beaumont  were  without 
troughs  and  water,  were  In  such  muddy  and 
sloppy  condition  that  said  horses  could  not 
be  fed  in  them,  and  that  on  this  account,  as 
well  as  for  other  reasons  pleaded,  said  horses 
suffered  injuries  and  were  damaged,  all  of 
which  things  were  alleged  to  be  due  to  the 
negligence  of  the  defendants.  It  seems  to  us 
that  the  allegations  of  the  petition  In  this 
respect  were  sufficient  to  show  that  the  mud- 
dy condition  of  said  pens  caused  damages  and 
Injury  to  said  horses,  and  was  owing  to  the 
negligence  of  the  defendants.  We  therefore 
overrule  said  assignment 


Appellants'  sixth,  seventh,  and  eighth  as- 
signments of  error  are  overruled  for  the  rea- 
sons stated  In  overruling  their  second  assign- 
ment 

It  was  not  error,  as  contended  by  appel- 
lants' tenth  assignment  of  error,  for  the 
court  to  permit  the  witness  Cunningham 
to  testify  what  a  policeman  at  Beaumont 
said  about  the  company's  having  no  feed 
for  bis  stock,  because  It  appeared  that  said 
party  was  a  yard  policeman  at  Beaumont,  In 
the  service  of  appellant  Texas  &  New  Orleans 
Railway  Company,  and  that  he  was  working 
with  appellants'  crew  in  loading  and  unload- 
ing the  horses,  and  was  in  charge  of  said 
crew;  and,  therefore,  evidence  of  what  he 
said  while  in  the  performance  of  his  duties 
was  admissible  and  binding  upon  appellants. 

There  was  no  error  In  overruling  appel- 
lants' eleventh  and  twelfth  assignments  of 
error,  complaining  of  the  action  of  the  court 
in  permitting  the  plaintiff  Cunningham  to 
testis  that  be  told  the  agent  of  the  Texas 
&,  New  Orleans  Railway  before  his  horses 
left  Beaumont  that  they  were  going  to  Brew- 
ton,  Ala.,  and  the  purpose  for  which  they 
were  being  shipped  to  said  polot  because, 
as  appellees  contend,  while  appellant  had 
contracted  to  carry  th^  horses  only  to  New 
Orleans,  yet  If  they  knew  at  the  time  the 
contract  was  entered  into  that  the  ultimate 
destination  of  said  horses  was  Brewton, 
Ala.,  it  will  be  presumed  that  the  contract 
was  made  In  view  of  the  market  at  the  last- 
named  place,  and  that  It  was  contemplated 
by  the  parties  to  said  contract  that  in  the 
event  of  a  breach  thereof  the  measure  of 
plaintiffs'  recovery  would  .be  controlled  by 
that  market  Such  being  the  case,  it  was 
proper  to  admit  evidence  of  appellants'  knowl- 
edge of  the  final  destination  of  the  horses. 
Such  evidence  would  not  vary  the  terms  of 
the  contract  of  shipment,  and  would  not  re- 
quire appellants  to  carry  the  horses  beyond 
New  Orleana  The  evidence  disclosed  that 
the  agent  who  made  the  contract  with  the 
plaintiffs  knew  that  Brewton  was  the  final 
destination  of  the  horses,  and  agreed  to  bill 
them  through  to  said  point,  collecting  freight 
therefor  to  New  Orleans,  stating  that  the 
horses  would  be  unloaded  at  New  Orleans 
and  delivered  to  the  Louisville  &  Nashville 
Road.  The  plaintiff  likewise  testified  that 
he  told  the  Texas  &  New  Orleans  agent  at 
Beaumont  that  he  was  going  to  Brewton 
with  the  horses.  O.,  O.  &  S.  F.  Ry.  Co.  v. 
Eddlns,  7  Tex.  Civ.  App.  116,  26  S.  W.  161 ; 
Reeves  v.  T.  dc  P.  Ey.  Co.,  11  Tex.  Civ.  App. 
514,  32  S.  W.  920;  8.  L.,  I.  M.  ft  S.  Ry.  Co. 
V.  be  Shong,  63  Ark.  443,  89  S.  W.  260;  T. 
ft  P.  Ry.  Co.  V.  White  (Tex.  Civ.  App.)  80  8. 
W.  641;  C,  R.  I.  &  T.  Ry.  Co.  v.  CarroU 
(Tex.  Civ.  App.)  81  8.  W.  1020;  T.  ft  P.  Ry. 
Co.  V.  Dishman,  41  Tex.  Civ.  App.  250,  91 
8.  W.  828 ;  6  Ency.  Law  ft  Prac.  631. 

We  overrule  the  thirteenth  and  fourteenth 
assignments  of  error,  the  first  of  which  com- 
plains of  the  action  of  the  court  In  permit- 
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ting the  witness  Weems  to  testify  over  the 
objection  of  tbe  defendants  relative  to  tbe 
market  Talne  of  the  horses  at  Brewton,  Ala^ 
and  the  second  of  which  complains  of  the 
action  of  the  court  In  refusing  to  give  spe- 
cial charge  No.  6,  to  the  effect  that  the  de- 
fendants, not  having  undertaken  to  carry 
plaintiffs'  stock  to  their  ultimate  destination, 
and  there  being  no  evidence  of  market  value 
at  New  Orleans,  they  should  find  a  verdict 
In  favor  of  appellants,  for  the  same  reasons 
set  forth  In  disposing  of  the  eleventh  and 
twelfth  assignments. 

The  fifteenth,  sixteenth,  seventeenth,  and 
eighteenth  assignments  of  error  are  over- 
ruled, because  it  was  permissible  for  said 
witnesses  to  have  shown  the  value  of  the 
horses  at  Brewton,  it  appearing  that  they 
were  experienced  shippers,  well  acquainted 
with  tbe  market  value  of  horses  at  Brew- 
ton at  the  time  of  their  arrival  there,  and  tbe 
fact  that  they  stated  that  they  knew  their 
average  value  at  Brewton  would  not  alfect  the 
admissibility  of  their  evidence  in  this  re- 
spect 

For  the  reasons  stated  in  overruling  the 
first  assignment  presented  by  the  Oulf,  Colo- 
rado &  Santa  V6  Railway  Company,  appel- 
lants' nineteenth  assignment  la  overruled. 

We  overrule  the  twentieth,  twenty-first, 
twenty-fourth,  and  twenty-fifth  assignments 
of  error,  as  presented  by  appellants,  because 
we  do  not  believe  that  plalntlfTs  were  pre- 
cluded from  recovery,  as  contended  by  ap- 
pellants, because  they  did  not  undertake  to 
procure  feed  and  water  for  their  stock  at 
Beaumont  upon  the  failure  of  appellants  to 
furnish  adequate  .facilities  therefor,  because, 
under  the  conditions  surrounding  plaintiffs 
at  the  time,  as  shown  by  the  record.  It  was 
unreasonable  to  require  them  to  procure 
feed  and  water  elsewhere ;  nor  were  they 
barred  from  recovery  by  reason  of  the  fact 
that  they  permitted  appellants  to  unload 
their  horses  in  muddy  pens,  because,  while 
said  shipment  was  made  under  a  special 
contract  requiring  plaintiffs  to  feed,  water, 
and  care  for  their  horses  en  route,  still  the 
same  was  only  reasonable  and  valid  so  long 
as  defendants  furnished  plaintiffs  with  rea- 
sonable facilities  for  doing  so;  and,  no  rea- 
sonable facilities  having  been  furnished  at 
Beaumont,  said  provision  of  said  contract 
was  unreasonable  and  void  as  to  that  place, 
and  the  duty  then  devolved  upon  appellants 
to  feed,  water,  and  care  for  said  stock,  and 
they  were  liable  for  failure  so  to  do.  F. 
W.  &  D.  C.  By.  Co.  T.  Daggett,  87  Tex.  322, 
28  S.  W.  525;  G.,  C.  &  S.  F.  Ry.  Co.  v.  Dunn 
(Tex.  Civ.  App.)  78  S.  W.  l(m;  2  Hutch.'  on 
Carriers  (3d  Ed.)  |  641.  In  tbe  Daggett 
Case,  supra,  ttie  Supreme  Court  say:  "We 
are  further  of  the  opinion  that  the  special 
contract,  as  well  as  said  act  of  Congress, 
relieved  the  carrier  of  the  duty  in  the  first 
Instance  of  feeding  and  watering  at  such 
points  at  which  It  furnished  reasonable  facil- 
ities to  the  shipper  to  do  so,  but  that.  In 


tbe  absence  of  such  facilities  at  any  point, 
the  contract  would  be  unreasonable  at  sncb 
point,  and  the  carrier  would  be  liable  for 
any  damages  resulting  from  the  failnre  to 
feed  and  water  at  such  point" 

The  court  did  not  err,  as  complained  of 
in  the  appellants'  twenty-third  assignment  of 
error.  In  refusing  to  give  appellants*  special 
charge  No.  4,  to  the  effect  that  if  Chuning- 
ham  knew  the  defective  condition  of  tbe 
car  before  loading  his  horses  tbereon,  and 
that  they  would  necessarily  receive  Injuries 
while  in  transit,  then,  as  a  matter  of  law, 
he  was  guilty  of  contributory  negligence  in 
shipping  said  horses  therein,  and  could  not 
recover. 

We  think  appellees  are  correct  In  th^r 
contention  that  the  railway  company  Is 
bound  to  furnish  a  safe  and  suitable  <ar 
for  the  transportation  of  freight,  and  la  not 
relieved  from  liability  for  not  bo  doing, 
even  if  the  shipper  examined  the  car  and  did 
not  object  to  its  fitness.  This  disposes  of 
appellants'  twenty-fourth  and  twenty-fifth  as- 
slgmnents  of  error,  as  they  raise  the  same 
question.  It  appears  from  the  testimony 
of  Cunningham  that  be  objected  to  said  car, 
both  at  Mullen  and  at  Beaumont  O.,  H.  & 
S.  A.  Ry.  Co.  V.  Sllegman  (Tex.  Civ.  Aw*.) 
23  S.  W.  298;  Hunt  v.  Nutt  et  al.  (Tex.  Civ. 
App.)  27  S.  W.  1031 ;  S.  A.  &  A.  P.  Ry.  Ca 
V.  Dolan  (Tex.  Civ.  App.)  85  8.  W.  303;  St. 
L.,  I.  M.  ft  S.  Ry.  Co.  V.  Marshall.  74  Ark. 
597,  86  S.  W.  802;  St  Louis  ft  S.  F.  Ry. 
Co.  V.  Brosius  et  al.  (Tex.  Civ.  App.)  105 
S.  W.  1131;  2  Hutch,  on  Carriers  &d  Ed.) 
a  498,  499. 

After  a  full  and  careful  review  of  all  the 
questions  presented  by  appellanta,  we  are 
constrained  to  believe  that  no  reversible  er- 
ror is  shown.  The  judgment  of  the  court 
below  is,  therefore,  in  all  things  affirmed. 

Afllrmed. 

On  Rehearing. 

This  case  was  afllrmed  at  the  last  term  of 
this  court  since  which  time  a  motion  for  re- 
hearing has  been  filed  by  and  on  behalf  alone 
of  the  Texas  &  New  Orleans  Railway  Com- 
pany and  the  Louisiana  &  Western  Railway 
(Tompany;  the  Gulf,  Colorado  ft  Santa  F4 
Railway  Company,  against  whom  judgment 
was  likewise  rendered,  not  joining  therein. 

In  addition  to  what  was  said  Id  the  orig- 
nal  opinion,  we  think  the  testimony  of  K. 
F.  Cunningham  as  to  what  the  policeman 
said  to'  him  at  Beaumont  was  admissible, 
because  it  clearly  appeared  from  the  record 
that  at  the  time  said  statement  was  made  to 
Cunningham  said  policeman  was  in  fact  in 
charge  of  the  horses  in  the  company's  yards, 
directing  and  controlling  their  movements. 
Besides  this,  it  appeared  on  cross-examina- 
tion of  this  witness  by  the  defendants  them- 
selves that  be  was  acting  for  and  on  behalf 
of  the  company  in  the  matter  in  which  he 
was  then  engaged.  While,  as  a  rule,  we  un- 
derstand that  agency  caimot  be  proves  by 
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tbe  declarations  of  tbe  agent,  still  the  same 
has  been  held  to  be  a  circumstance.  In  con- 
nection with  other  facts,  that  will  tend  to 
prove  that  be  was  tn  fact  an  agent  Texas 
Compress  Go.  v.  Mitchell,  7  Tex.  Civ.  App. 
234,  2S  S.  W.  46;  Wheeler  &  Wilson  Mfg. 
Co.  V.  Crossland,  2  Wlllson,  Civ.  Cas.  Ot 
App.  {  63;  book  5,  Hose's  Notes,  p.  1453; 
M.  P.  Ry.  Co.  V.  Rountree,  2  Wlllson,  Civ.  Cas. 
Ct.  App.  {  387;  White  &  Wilson,  i  339.  Where 
there  is  evidence  from  which  a  Jury  could 
find  agency,  the  declarations  or  admissions 
made  during  agency  In  regard  to  the  trans- 
action connected  therewith  are  those  of  the 
principal.  White  v.  San  Antonio  Water- 
works Co.,  9  Tex.  OIv.  App.  465,  29  S.  W.  252. 
And  the  agency  of  the  policeman  having 
been  shown  at  the  Instance  of  the  defendant 
on  cross-examination,  It  Is  in  no  attitude  to 
complain.  This  case  does  not  fall  within 
the  rule  announced  by  Judge  Connor  in  St. 
Tx)ul8  &  S.  P.  Ry.  Co.  T.  Easley  (Tex.  Civ. 
App.)  94  S.  W.  207,  because  the  chief  rea- 
son for  whldi  the  evidence  In  that  case  was 
excluded  was  because  tbe  statement  made 
by  the  conductor  did  not  accompany  the  act 
then  being  done;  nor  did  it  fall  within  the 
rule  announced  by  Chief  Justice  Fisher  in 
G.,  C.  &  S.  F.  Ry.  Co.  v.  Batte  (Tex.  Olv. 
App.)  107  S.  W.  633,  for  the  reason  that  In 
that  case  there  was  no  evidence  whatever 
to  show  that  the  party  making  the  declara- 
tion was  in  tbe  employ  of  the  company  or 
acting  for  It,  nor  was  there  any  other  proof 
of  agency  oCTered.  In  Mechem  on  Agency, 
S  714,  it  is  stated.  In  effect,  that  where  the 
statements  or  declarations  of  tbe  agent  are 
made  at  the  time  of  the  transaction,  or  so 
Boon  thereafter  as  to  come  within  the  role 
of  res  gestae,  the  same  are  admissible.  Here 
the  declarations  were  made  at  the  very  time 
of  the  occurrence  to  which  they  related. 
Apart  from  this,  we  do  not  believe,  if  there 
was  error  in  tbe  admission  of  this  testimony, 
It  could  have  been  hurtful  to  appellants,  for 
the  reason  that  it  had  been  abundantly 
shown  by  the  uncontradicted  evidence  of  the 
plaintiffs  themselves  that  the  yards  were 
very  muddy  and  sloppy,  and  that  there  were 
no  troughs  within  which  to  feed  said  horses. 
Nor  do  we  believe  that  there  was  any  er- 
ror in  permitting  the  plaintiff  to  testify 
that  he  told  the  agent  of  the  Texas  &  New 
Orleans  Company,  before  his  horses  left 
Beaumont,  that  they  were  going  to  Brewton, 
Ala.,  as  contended  by  appellant.  The  only 
objection  made  to  the  introduction  of  said 
testimony,  as  shown  by  appellants'  brief, 
was  that  said  evidence  would  vary  and  con- 
tradict the  terms  of  the  contract.  There  was 
no  objection  made  that  the  company  bad 
bad  no  notice  of  the  ultimate  destination  of 
this  shipment.  Besides,  it  was  alleged  in 
plaintiffs'  pleading  that  a  contract  was  made 
with  tbe  Gulf,  (Colorado  &  Santa  FS,  by 
which  said  horses  were  to  be  shipped  from 
Mullen,  Tex.,  by  way  of  defendants'  several 


railways,  their  ultimate  destination  being 
Brewton,  Ala;  and  it  was  alleged  that  said 
Texas  &  New  Orleans  Railway  Ompany, 
with  full  knowledge  of  the  aforesaid  con- 
tract, and  with  full  knowledge  that  the  des- 
tination of  said  horses  was  the  town  of 
Brewton,  Ala.,  and  that  they  were  designed 
for  market  upon  their  arrival  there,  accept- 
ed the  same  to  be  so  transported.  We  there- 
fore think  this  evidence  was  admissible  un- 
der the  pleadings. 

Relative  to  appellants'  contention  that  It 
was  not  permissible  to  allow  plaintiff  K. 
F.  Cunningham  to  testify  what  he  received 
for  certain  of  the  horses  sold  by  him  after 
reaching  Brewton,  we  desire  to  say  that,  even 
if  this  were  error,  appellants  are  not  in  a  po- 
sition to  complain  thereof,  because  other  wit- 
nesses were  allowed  to  testify,  and  did  testi- 
fy, without  objection,  substantially  to  the 
same  thing,  to  wit,  C.  M.  Bamhlll  testified  that 
Howard  Nelson  and  himself  bought  several 
head  of  the  horses  subsequent  to  the  time 
of  their  arrival,  stating  the  amounts  that 
he  paid  plaintiffs  therefor.  Defendants 
themselves,  on  cross-examination  of  the  wit- 
ness Black,  proved  that  the  horses  after  their 
arrival  at  Brewton  were  sold  for  an  aver- 
age price  of  $25  each;  and  by  another  wit- 
ness, Joe  Bamhlll,  tbe  Texas  &  New  Orleans 
Railway,  on  cross-examination,  showed  that 
plaintiffs  sold  certain  of  the  horses  during 
the  month  of  March  after  their  arrival  there, 
and  the  prices  received  for  them;  so  that 
if  it  was  error,  as  complained  of  by  appel- 
lants, the  same  was  rendered  harmless  by 
their  own  subsequent  proval  of  the  same 
facts. 

We  cannot  believe  that  there  was  any  et- 
ror,  in  the  court's  peremptorily  Instructing  a 
verdict  in  behalf  of  the  Louisville  &  Nash- 
ville Road,  because  there  was  no  evidence  In 
the  record  to  warrant  a  Judgment  against 
said  road,  and  the  plaintiffs  themselves  ad- 
mitted that  their  horses  had  suffered  no  in- 
Jury  or  damage  while  in  transit  upon  said 
road.  Besides  this,  we  cannot  see  how  ap- 
pellants are  in  an  attitude  to  complain  of 
this  action  of  the  court,  even  if  It  were  er- 
ror to  have  so  charged  the  Jury,  because  the 
Jury  were  specifically  charged  that  In  the 
event  there  was  a  verdict  for  plaintiffs,  no 
damages  could  be  assessed  against  any  de- 
fendant except  that  which  occurred  on  its 
own  line,  etc.  The  plaintiffs,  it  seems  to 
us,  would  alone  have  been  the  parties  en- 
titled to  complain,  and  no  complaint  is  made 
by  them;  they  having  expressly  testified,  as 
above  said,  that  no  material  Injury  to  the 
horses  occurred  during  their  transit  over 
said  Louisville  &  Nashville  Railway. 

Believing  that  no  such  error  has  been 
pointed  out  in  appellants'  motion  for  rehear- 
ing as  would  Justify  a  change  In  our  opinion, 
said  motion  for  rehearing  is  In  all  things 
overruled. 

Motion  overruled. 
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(To. 


OBEKN  ▼.  COOK  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Nov.  14, 

1908.) 
Appeai.  and  Ebbob  (8  1183*)— Rkoobd— Bk- 

VIEW. 

Where  there  is  no  fiindamental  error  ap- 
parent in  the  record,  containing  no  statement  of 
nets  or  bill  of  exeepticwa,  and  the  assignments 
of  error  relate  to  rulings  not  reviewable  with- 
out a  statement  of  facts  and  bill  of  exceptions, 
the  judgment  mnst  be  affirmed.' 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4450-1453 ;  Dec  Dig.  i 
1133.*] 

Appeal  from  District  Court,  Hunt  County; 
B.  Ia  Porter,  Jndge. 

Action  between  Uttle  Jlmmle  Oreen  and 
D.  L.  Cook  and  otliera.  From  a  judgment 
for  the  latter,  the  former  appeals.    Affirmed. 

Looney  &  Clark,  for  appellees. 

TALBOT,  J.  Appellant  has  failed  to  file 
briefs  and  pr^are  this  cause  for  submission 
as  required  by  the  rules  of  this  court;  nor 
Is  there  a  statement  of  facts  or  bill  of  ex- 
ception found  in  the  record.  By  briefs  filed 
by  the  appellees  our  attention  has  been  called 
to  this  condition  of  the  record,  and  the  prop- 
osition made  that  in  such  case  there  is  noth- 
ing for  the  appellate  court  to  pass  upon,  and 
the  judgment  should  be  affirmed.  This  prop- 
osition is  correct,  where  there  is  no  funda- 
mental error  apparent  of  record  and  the  as- 
signments of  error  related  to  matters  and 
rulings  of  the  court  that  cannot  be  revised 
without  a  statement  of  the  facts  and  bill  of 
exceptions.  We  have  examined  the  record 
before  ua  far  enough  to  ascertain  that  such 
Is  the  status  in  this  court  of  the  present 
case. 

The  assignment  of  error  found  in  the  tran- 
script that  appellant  baa  been  deprived  of  a 
statement  of  facts  through  no  fault  or  neg- 
ligence of  appellant  or  bis  attorney,  but  by 
reason  of  the  acts  In  bad  faith  done  and 
committed  by  attorneys  for  appellee  Cook,  if 
it  should  be  considered  at  all.  Is  not.  In  our 
opinion,  sustained  by  the  record.  It  follows 
that  the  judgment  of  the  lower  court  must 
be  affirmed,  and  It  is  so  ordered. 

Affirmed. 


HABRISON,  County  Judge,  v.  DICKINSON. 

(Court  of  Civil   Appeals  of  Texas.     Oct.   28, 
1008.) 

Intoxicating  lyiQuoBs  (S  74*)  —  Coicpkluno 
Issuance  op  Liqtjob  License— Ghodnds. 
To  entitle  one  to  mandamus  to  compel  the 
county  judse  to  grant  him  a  liquor  license,  un- 
der Acts  30th  Leg.  p.  260,  e.  138,  i  10,  be  most 
show  the  existence  of  ail  the  facts  essential  to 
his  right;  and  where  the  petition  alleged  that 
the  place  in  which  the  applicant  sought  to  do 
business  was  not  in  a  local  option  district,  and 
that  on  the  hearing  of  his  application  the  coun- 
ty judge  found  that  the  place  was  in  a  local 
option  district,  and  the  county  judge  in  his  an- 


swer alleged  that  the  place  was  In  local  optioa 
territoiy,  the  court,  oefore  iarainx  the  writ, 
must  find  that  the  place  was  not  m  local  i^ 
tion  territory. 

[Ed.  Note.— For  other  cases,  see  Intozicatiiig 
Liquors,  Cent.  Dig.  {{  74.  75 ;  Dec.  Dig.  I  74.»] 

Appeal  from  District  Court;  J^fetaiBi 
County;    W.  H.  Pope,  Judge. 

Mandamus  by  B.  A.  Dickinson  against 
James  Harrison,  County  Judge.  From  t 
judgment  granting  the  writ,  defendant  ap- 
peals.   Reversed  and  remanded. 

Blain  ft  Howtb,  for  appellant  Teagle  k 
Conley  and  Y.  A.  Collins,  for  appellee. 

REESE,  J.  Appellee  made  application  for 
liquor  license  to  appellant,  connty  judge  of 
Jefferson  county,  under  the  provisions  of  sec- 
tion 10,  c.  138,  p.  260,  Acts  of  the  30th  Legis- 
lature. His  application  contained  all  the 
requirements  of  the  statute.  Due  notice  was 
given,  and  on  the  hearing  the  county  Jndge 
(who  Is  appellant  here)  found  that  all  the 
allegations  of  the  petition  were  tme,  but  fur- 
ther found  as  a  fact  that  the  place  where 
the  applicant  proposed  to  carry  on  his  bosi- 
nesB  was  within  territory  where  the  sale  of 
intoxicating  liquors  was  prohibited  under  the 
local  option  laws,  and  on  this  ground  refused 
to  grant  the  application.  Appellee  thereup- 
on brought  this  salt  In  the  district  court 
wherein  he  seeks  a  writ  of  mandamus  to 
compel  appellant,  as  county  judge,  to  grant 
his  application  for  license  as  prayed  for. 
Upon  hearing,  the  district  court  granted  the 
writ  as  prayed  for,  from  which  Judgment 
the  county  judge  appeals. 

It  is  alleged  In  appellee's  petition  In  tbe 
district  court,  among  other  things,  that  tb* 
place  at  which  be  sought  to  do  business  was 
not  in  a  local  option  district  It  Is  also  al- 
leged that  upon  the  hearing  of  his  applica- 
tion the  county  judge  had  found  that  such 
place  was  in  a  local  option  district,  and  had 
refused  it  on  that  ground.  Appellant  In  his 
answer  alleged  that  the  place  was  in  local 
option  territory.  In  seeking,  by  the  use  of 
the  extraordinary  remedy  of  a  writ  of  man- 
damus, to  compel  the  county  judge  to  grant 
him  the  license  prayed  for,  it  was  incumboit 
upon  appellee  to  show  the  existence  of  all 
the  facts  essential  to  his  right  and  that  there 
was  no  Impediment  to  the  granting  of  the 
license  as  prayed  for.  Arberry  v.  Beavers.  6 
Tex.  473,  55  Am.  Dec.  791.  By  the  terms  of 
the  act  of  the  Leglslatnie  referred  to  the 
right  of  any  person  to  a  license  to  sell  liq- 
uor was  expressly  limited  to  such  locality  as 
was  not  In  local  option  territory.  The  is- 
sue as  to  whether  the  place  at  which  appel- 
lee desired  to  pursin  his  calling  was  within 
such  territory  was  clearly  raised  by  the  find- 
ing of  the  county  judge  and  by  the  pleadings 
of  the  parties.  In  such  case  appellee,  to  en- 
title himself  to  the  benefit  of  the  law,  was 
required  to  show,  by  proper  evidence,  that 
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this  locality  was  not  In  a  local  option  t^rl- 
tory.  This  was  a  fact  essential  to  blB  right 
The  trial  court  did  not  Inquire  Into  this  at 
all,  but  held 'that.  Inasmuch  as  the  statute 
did  not  expressly  require  the  applicant  tor 
license  to  set  out  in  bis  application  to  the 
county  Judge  this  negative  fact  and  prove  it, 
it  was  immaterial  In  the  mandamus  proceed- 
ing. In  this  we  think  the  court  was  in  error. 
The  Issue  as  to  whether  the  locality  referred 
to  in  the  application  was  In  local  option  ter- 
ritory should  have  been  first  determined  In 
appellee's  favor  before  the  writ  of  mandamus 
was  ordered. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  another  trial  in  accordance 
with  this  opinion. 

Reversed  and  remanded. 


HOUSTON  &  T.  C.  R.  CO.  v.  CHEATHAM.t 

(Conrt  of  Oivil  Appeals  of  Texas.    Oct.  2> 

1908.    Blearing  Denied  Nov.  26,  190a) 

1.  Cabbiebs  (8  820*)— IWJTntT  to  Passewgbb— 

NEOLIOENCK  —  EVIDBNOB  —  QUESTIONS    FOB 
JUBT. 

Where  a  passenger  was  injured  by  derail- 
ment of  the  train,  and  there  was  evidence  that 
the  ties  at  the  place  of  derailment  were  so  rot- 
ten that  they  wonld  not  hold  the  spikes,  etc., 
and  that  the  train  was  operated  over  the  place 
at  from  eighteen  to  twenty  miles  an  hoar,  the 
court  properly  snbmitted  the  issnes  of  negli- 
gence, both  as  to  the  condition  of  the  track  and 
the  operation  ot  the  train. 

[Ed.   Note. — For   other   cases,    see   Carriers, 
Cent.  Dig.  {  1315;   Dec.  Dig.  {  320.*] 

2.  Cabbiebs  (§  297*)— Injubt  to  Passknoeb— 
Condition  of  Tback— Kwowledoe  of  Sebv- 

ANT8. 

The  servants  of  a  carrier  are  charged  with 
knowledge  of  the  condition  of  the  carrier's  rail- 
road track  at  a  point  where  excessive  speed 
would  be  likely  to  cause  derailment. 

[Ed.    Note.— For   other    cases,    see    Cartlers, 
Cent.  Dig.  !  1204;   Dec  Dig.  |  297.*] 
8.   Cabbiebs  (i  816*)— Irjitbt  to  Passenoea- 

Debailment— Res  Ipsa  Loquitub. 

Where  derailment  was  shown  as  the  cause 
of  an  accident  in  which  a  passenger  was  injur- 
ed, negligence  of  the  carrier  is  presumed,  and 
the  burden  is  on  it  to  rebut  such  presumption. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  {  1283 ;   Dec.  Dig.  {  316.»] 
4.  Daiiaoes  (8  216*) — Pebsonai,  Injuries. 

An  instruction  that  if  the  jury  found  for 
plaintiff,  they  should  assess  her  damages  at  the 
■nm  which  if  paid  in  cash  in  hand  at  this  time 
Tvould  under  the  evidence  justly  compensate  her 
for  the  injuries  directly  and  proximately  result- 
ing from  defendant's  negligence,  if  any,  and  in 
computing  such  damages  the  ju^  should  con- 
sider any  physical  pain  and  suffering,  mental 
Buffering,  and  anguisn  plaintiff  sustained  by  rea- 
son of  the  injury  and  any  reasonable  charges 
for  medicad  treatment  and  medicines  which  she 
paid  or  became  responsible  for  by  reason  of  the 
injuries,  was  correct  and  not  objectionable  as 
authorizing  an  award  of  such  damages  as  the 
jury  might  think  would  properly  compensate  her 
for  her  injuries  unlimited  oy  any  legal  rule  or 
by  the  items  specified. 

[Ed.   Note. — For   other   cases,   see   Damages, 
Cent  Dig.  {  548;  Dec.  Dig.  {  216.*] 


6.  DAUAOES   (f  43*)  —  PKieORAL  Iir/UBU8  — 

Physicians'  Bills— Medicines. 

A  person  injured  cannot  recover  expendi- 
tures made  for  physicians'  bills  and  medicines, 
in  the  absence  of  proof  that  the  charges  were 
reasonable. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  I  248;   Dec.  Dig.  {  43.*] 

8.  Tbial  (J  62*)  —  Reception  of  Evidence  — 
Rebdttat,. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger by  derailment  at  a  point  100  yards 
south  of  a  bridge^  defendant's  witnesses  testi- 
fied that  all  the  ties  used  on  the  road  between 
certain  stations,  including  the  point  of  derail- 
ment, were  creosoted  when  the  road  was  con- 
structed, with  the  exception  of  three  or  four 
miles  where  the  ties  had  been  replaced  by  cre- 
osoted ties,  and  denied  plaintilFB  claim  of  neg- 
ligence that  the  wreck  was  caused  by  rotten  ties, 
evidence  of  a  witness  that  she  had  walked  along 
the  track  north  of  the  bridge  and  within  100 
yards  from  the  place  of  the  accident  and  had 
seen  a  good  many  rotten  ties,  some  of  which 
were  soft  and  would  not  hold  the  spikes,  was 
admissible  in  rebuttal. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  149;    Dec.  Dig.  {  62.*] 

7.  Appeal  and  Error  (|  1051*)  —  Review  — 
Harmless  £<bbob. 

The  admission  of  immaterial  evidence  is 
not  ground  for  reversal  when  there  are  other 
facts  and  circumstances  sufficient  to  supiwrt  the 
verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4161 ;  Dec.  Dig.  (  1051.*] 

&  Trial  (8  114*)— 'Misconduct  of  Counsel— 

Arqument. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger on  a  mixed  train  by  derailment,  defend- 
ant s  testimony  showed  that  freight  can  often 
left  the  track  without  any  cause  that  could  be 
discovered,  plaintiff's  counsel  was  not  guilty  of 
misconduct  m  arguing  that  defendant  was  neg- 
ligent in  attaching  passenger  coaches  to  the 
tear  of  freight  trains  for  the  carriage  of  pas- 
sengers, which  was  alone  sufficient  to  entitle 
plaintiff  to  recover  all  the  damages  she  bad  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  275;    Dec.  Dig.  8  114.*] 

9.  Appeal  and  Errob  (8  972*)  —  Review  — 
Matters  of  Discretion. 

Whether  counsel  in  argument  has  been  per- 
mitted to  direct  an  erroneous  and  hurtful  de- 
duction from  the  evidence  over  objection  is  a 
matter  largely  within  the  discretion  of  the  trial 
court,  the  exercise  of  which  will  not  be  inter- 
fered with  on  appeal  in  the  absence  of  abuse. 

[BM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3847 ;   Dec.  Dig-  S  872.*] 

10.  Appeal  and  Erbob  (8  1140*)  —  Review- 
Amount  OF  RBCOVEBT — REMISSION--CURINa 
E^ROB. 

Where  a  Judgment  appealed  from  was  er- 
roneous only  in  so  far  as  it  allowed  plaintiff  a 
recovery  for  physicians'  bills  and  medicines,  the 
error  was  cured  by  plaintiff's  agreement  that  the 
amount  so  erroneously  included  should  be  de- 
ducted and  the  judgment  as  reformed  should  be 
affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4472;    Dec.  Dig.  f  1140.*] 

Appeal  from  District  Court  Lampasas 
County ;  John  M.  Fnrman,  Judge. 

Action  by  Ellen  Cheatham  against  the 
Houston  &  Texas  Central  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Reformed  and  affirmed. 
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S.  R.  Flebei,  J.  H.  TalUcbet,  S.  W.  Fisher, 
and  Baker,  Botts,  Parker  &  Garwood,  for  ap- 
pellant T.  E.  Hammond,  Ike  D.  White,  and 
W.  H.  Browning,  for  appellee. 

RICE,  J.  This  la  a  snit  by  Ellen  Cheat- 
bam,  a  feme  sole,  against  the  Houston  &  Tex- 
as Central  Railroad  Company,  to  recover 
damages  for  personal  Injuries  alleged  to  have 
been  sustained  by  her  while  a  passenger  on 
said  road  by  the  derailment  of  defendant's 
mixed  train  between  Buifnet  and  Lampasas, 
Tex.,  on  April  26,  1907.  The  defendant  in 
answer  to  said  suit  filed  a  general  demurrer 
and  general  denial.  A  Jury  trial  resulted  In 
a  verdict  and  Judgment  for  plaintiff  for  |1,- 
750,  from  which  this  appeal  is  prosecuted. 

By  appellant's  first  assignment  of  error  it 
is  urged  that  the  court  erred  in  stating  the 
Issues  in  his  charge  to  the  Jury,  because  said 
charge  was  on  the  weight  of  evidence,  and 
in  its  proposition  thereunder  insists  that 
said  charge  states  and  finds  as  a  fact  that 
defendant  was  guilty  of  negligence,  as  al- 
leged by  plaintiff,  and  gave  undue  prominence 
to  the  plaintiff's  case  by  setting  out  her  al- 
legations, and,  in  addition,  referring  the  Jury 
to  her  petition.  It  seems  that  the  court  in 
stating  the  issues  substantially  copied  the 
petition  of  plaintiff,  whierein  the  acts  of  neg- 
ligence are  relied  upon,  but  In  doing  so 
we  fall  to  find  from  the  record  that  there  was 
any  assumption  on  the  part  of  the  court  that 
the  acts  complained  of  were  true,  as  charged, 
or  any  statement  which  could  be  construed 
as  such.  We  think  there  Is  no  merit,  there- 
fore, in  this  assignment,  and  overrule  the 
same. 

By  its  second  assignment  appellant  urges 
that  the  court  erred  In  the  third  paragraph 
of  its  charge  on  the  law  of  the  case,  in  that 
it  submitted  to  the  Jury  Issues  not  raised  by 
the  evidence,  and  by  its  proposition  thereun- 
der urges  that  the  court  erred  in  submitting 
the  issue  of  negligence  on  the  part  of  appel- 
lant in  running  and  operating  its  train  at 
the  place  of  the  accident,  because  It  appear- 
ed from  the  evidence  that  the  same  was  care- 
fully and  properly  operated  at  the  time.  The 
I)etitlon  In  this  case  alleged  negligence  on 
the  part  of  appellant  both  as  to  the  condi- 
tion of  the  track  at  the  place  of  the  injury 
and  the  manner  of  operating  the  train  at 
the  time  of  the  accident.  There  was  ample 
evidence  to  show  that  at  the  place  of  derail- 
ment the  track  was  in  bad  condition  and  out 
of  repair,  its  ties  being  rotten,  in  so  much  so 
that  they  would  not  bold  the  spikes,  etc.; 
and  there  is  evidence  that  the  train  was  be- 
ing operated  at  the  time  of  the  accident  at 
a  speed  of  from  18  to  20  miles  per  hour. 
We  think  this  evidence  would  Justify  the 
court  in  submitting  both  Issues,  because  the 
Jury  had  the  right  to  infer  from  the  evidence 
that  the  operation  of  its  train  along  said 
track  at  such  high  rate  of  speed  was  In  Itself 
negligence;  the  appellant  and  its  servants 
being  charged  with  a  knowledge  of  the  condi- 


tion of  its  track  at  said  place.  2  HatdL  oo 
Carriers,  p.  1046,  i  926;  Railway  v.  LeirisL 
145  111.  67,  33  N.  E.  960.  Apart  from  thU. 
the  derailment  being  shown,  as  a  matter  o( 
law  negligence  is  presumed,  and  it  devolres 
upon  appellant  to  rebut  the  same.  3  Hutch. 
on  Carriers,  (  1413,  p.  1700  et  seq.  We  do 
not  think  any  error  was  committed,  nnde: 
the  circumstances.  In  the  submission  of  botb 
issues  by  the  charge  to  the  Jury,  and  over- 
rule this  assignment. 

By  Its  third  assignment  of  error,  appellact 
complains  that  the  court  erred  in  tbe  fifth 
paragraph  of  its  charge  on  the  measure  o' 
damages,  In  that  It  authorized  the  Jury  to 
award  plaintiff  such  damages  as  in  their 
Judgment  would  fairly  and  Justly  compen- 
sate her  for  such  injuries  as  they  might  find 
were  the  direct  and  proximate  result  of  de- 
fendant's negligence,  unlimited  by  any  legal 
rule  by  which  such  damages  could  properlr 
be  measured,  stating  that,  in  connection  wit^ 
such  inquiry,  they  might  take  Into  considera- 
tion physical  pain  and  suffering,  as  well  as 
mental  nufferlng  and  anguish,  and  reasonable 
charges  for  medical  treatment  and  medicine, 
in  that  It  did  not  limit  the  Jury  to  a  c<Misid- 
eratlon  of  such  Items  only.  The  charge  com- 
plained of  is  as  follows:  "If  you  find  for 
plaintiff,  you  will  so  say  by  your  verdict, 
and  you  will  assess  her  damages  at  snch  sum 
as  if  paid  In  cash  In  hand  at  this  time  would 
under  tbe  evidence  in  your  Judgment  fairly 
and  Justly  compensate  her  for  such  Injuries 
as  yon  may  find  are  the  direct  and  proximate 
result  of  defendant's  negligence.  If  any,  and. 
in  computing  snch  damages,  you  may-  take 
into  account  any  physical  pain  and  suCrerin; 
and  mental  suffering  and  anguish  you  may 
find  she  has  sustained  by  reason  of  such  in- 
juries, and  any  reasonable  charges  for  medic- 
al treatment  and  medicines  which  she  has 
paid  or  become  responsible  for  by  reason  of 
such  injuries."  This  charge  announces  a  cor- 
rect principle  of  law  relative  to  the  measurr 
of  damages,  and  is  not  in  our  opinion  subject 
to  the  objection  urged  against  It,  and  we 
therefore  overrule  this  assignment. 

The  fourth  and  fifth  assignments  of  error 
complain  of  the  action  of  the  court  in  sub- 
mitting to  the  Jury  any  charge  upon  tbe  snN 
Ject  of  plaintiff's  right  to  recover  for  medlral 
treatment  and  medicine,  because  there  wa? 
no  evidence  that  said  charges  were  reasona- 
ble. It  appears  from  the  evidence  that  plain- 
tiff paid  out  $50  doctors'  bills  and  as  much 
as  is  for  medicine;  but,  as  appellant  con- 
tends there  is  nothing  in  evidence  to  show 
that  either  of  said  items  were  reasonable 
charges,  the  court  was  therefore  in  error  In 
submitting  a  charge  thereon,  but  appellee  has 
filed  a  remittitur  of  said  amount  and  asks 
that  in  the  event  Judgment  is  affirmed  tha; 
these  Items  be  deducted  therefrom  and  tbe 
Judgment  be  made  to  conform  tbereto- 
Wherefore  tbe  error  complained  of  Is  harm- 
less, and  these  assignments  are  overruled. 

The  sixth  assignment  complains  of  Om  ac- 
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tlon  of  tbe  conrt  below  In  admitting  and  re- 
fusing to  strike  from  the  record  the  testi- 
mony of  Ophelia  Gllmore.  By  Its  proposition 
under  said  assignment  It  Is  urged  that,  said 
witness  having  testified  to  having  seen  rotten 
and  defective  ties  In  defendant's  traclc  about 
100  yards  north  of  the  bridge  at  the  south 
end  of  which  the  derailment  occurred,  such 
evidence  was  Irrelevant,  immaterial,  and 
prejudicial,  and  had  a  tendency  to  confuse 
the  Jury,  and  might  cause  them  to  believe 
that  they  could  hold  defendant  liable  for  any 
defects  In  its  track.  By  reference  to  the  Mil 
of  exception  It  appears  that,  after  all  the 
witnesses  offered  by  plaintiff  had  testified 
«xcept  the  witness  Ophelia  Gllmore,  plaintiff 
announced  through  her  counsel  in  open  court 
that  she  had  one  witness  coming  on  the  train, 
and  that,  until  she  arrived,  plaintiff  would 
rest,  reserving,  however,  the  right  to  put  said 
witness  on  the  stand  when  she  came;  the 
witness  referred  to  being  Miss  Ophelia  Gll- 
more. After  the  defendant  had  concluded  its 
testimony,  this  witness  having  arrived,  she 
was  introduced,  and  testified  that  she  remem- 
bered the  occasion  of  the  wreck  on  the  road, 
and  Icnew  where  it  occurred ;  that  Jnst  prior 
to  that  time  she  had  walked  along  the  rail- 
road track  near  this  point,  within  100  yards 
thereof,  and'  had  frequently  imssed  said 
point  at  which  she  noticed  a  good  many  rot- 
ten ties,  some  of  which,  when  she  stepped 
on  them,  were  soft,  some  were  splintered 
apart,  and  that  the  spikes  looked  like  they 
were  loose,  and  that  they  were  raised  up.  On 
cross-examination  of  this  witness  by  appel- 
lant it  appeared  that  the  point  where  she  saw 
the  ties  in  this  condition  was  between  the 
bridge  and  Lake  Victor,  and  that  she  .had  no 
occasion  to  walk  on  the  other  aide  of  the 
bridge,  where  the  wreck  occurred ;  that  Lake 
Victor  is  north  of  the  bridge ;  and  that  the 
wreck  occurred  at  the  south  end  of  the 
bridge.  The  train  was  going  north  at  the 
time  of  the  derailment.  Thereupon  counsel 
for  appellant  moved  to  strike  out  said  testi- 
mony, because  the  same  referred  to  condi- 
tions in  the  track  existing  at  least  100  yards 
from  the  place  where  the  accident  occurred. 
The  court  overruled  said  motion,  and  append- 
ed to  said  bill  an  explanation  to  the  effect 
that  L.  Philllpl,  D.  McCall,  and  other  wit- 
nesses for  the  defendant  had  testified  that  all 
tlie  ties  used  on  the  road  from  Burnet  to 
Lampasas  were  creosoted  ties  at  the  time  of 
the  construction  of  the  road,  except  for  three 
or  four  miles  from  Burnet,  and  that  tbey  had 
been  replaced  by  creosoted  ties,  and  that  at 
the  time  the  testimony  of  Miss  Gllmore  was 
offered  and  objected  to  that  counsel  for  plain- 
tiff stated  that  said  testimony  was  offered 
in  rebuttal  and  so  admitted  by  the  court.  It 
Is  argued  by  appellee  that  as  there  was  abun- 
dant testimony  to  establish  the  fact  that  the 
wreck  was  caused  by  rotten  ties  in  appellant's 
.  roadbed,  as  shown  by  the  plaintiff's  wit- 
nesses, which  fact  was  controverted  by  ap- 
pellant in  attempting  to  show  that  its  road- 


bed was  in  good  condition,  that  Its  ties  had 
been  "doctored"  by  saturating  them  with 
creosote,  which  gave  them  long  life,  and  that 
this  condition  existed,  not  only  at  the  place 
where  the  car  was  wrecked,  but  along  its 
whole  line,  except  some  four  or  five  miles  out 
from  the  town  of  Burnet,  and  that  other 
witnesses  for  appellant  testified  that  Its  track 
was  absolutely  all  right  and  safe  for  a  speed 
of  18  to  20  miles  per  hour,  and  that  this  testi- 
mony relative  to  the  condition  of  the  track  by 
appellant  was  not  confined  to  the  place  of  the 
wreck  alone,  but  was  offered  to  show  the 
general  condition  of  the  road;  hence  that  it 
was  proper  for  appellee  to  rebut  this  evi- 
dence by  its  witness  Miss  Gilmore,  who  testi- 
fied as  above  shown.  We  think  the  evidence 
was  properly  admitted  in  rebuttal,  but,  even 
if  this  was  error,  it  Is  not  ground  for  re- 
versal, because  It  is  frequently  held  that  the 
admission  of  Immaterial  evidence  is  no 
ground  for  reversal  when  there  are  other 
facts  and  circumstances  in  evidence  suflSdent 
to  support  the  verdict,  as  is  the  case  here. 
Commercial  Bank  v.  Jones,  18  Tex.  830 ;  Wil- 
son et  al.  V.  Lucas,  78  Tex.  292,  14  S.  W.  690. 

By  its  seventh  assignment  of  error  it  is 
urged  that  the  conrt  erred  in  overruling  de- 
fendant's objection  to  the  closing  argument  of 
counsel  for  plaintiff.  It  is  shown  by  a  bill  of 
exceptions  that  on  the  trial,  while  counsel  for 
plaintiff  was  making  his  closing  address  to  the 
Jury,  he  stated  that  the  testimony  of  the 
defendant  tended,  and  did,  show  that  freight 
cars  often  left  the  track  without  any  cause 
whatever  that  could  be  discovered  or  detect- 
ed, and  that,  this  fact  being  known  to  tbe 
defendant,  it  was  carelessness  and  negligence, 
on  its  part  to  attach  passenger  coaches  to 
the  rear  end  of  freight  trains  and  invite 
passengers  to  ride  thereon,  urging  before  the 
Jury  that  tbe  fact  that  defendant's  train, 
which  was  wrecked,  was  a  mixed  train,  carry- 
ing freight  in  front  of  the  passenger  coach, 
was  in  itself  alone  sufficient  to  constitute 
negligence;  and  to  render  the  defendant  liable 
to  plaintiff  for  all  damages  she  may  have  sus- 
tained. This  argument  was  objected  to  by 
counsel  for  appellant,  but  counsel  was  per- 
mitted to  proceed,  notwithstanding  said  ob- 
jection, and  the  court  did  not  Instruct  tbe 
Jury  to  disregard  such  argument  The  court 
explained  its  ruling  by  stating  that  the  con- 
ductor and  engineer  of  appellant's  train  both 
testified  that  freight  cars  often  left  the  track 
without  any  cause  whatever  that  could  be 
detected  or  discovered. 

Counsel  for  appellee  insist  that  no  error 
has  been  committed  on  this  score,  because 
they  had  a  right  to  discuss  the  evidence  and 
draw  their  own  deductions  and  inferences 
therefrom,  and,  if  counsel  should  draw  an 
erroneous  and  hurtful  conclusion  from  the 
evidence  submitted.  It  Is  contended  by  them 
that  it  would  have  been  the  duty  of  appel- 
lant to  have  controlled  the  same  both  by 
seasonable  objection  and  a  special  charge  to 
disregard  same,  which  was  not  done  in  this 
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case.  We  are  Inclined  to  agree  with  appellee 
in  her  contention.  It  Is  trne  that  counsel  had 
no  right  to  go  outside  the  record  and  discuss 
matters  not  In  evidence,  but  this  was  not 
done.  Here  the  matter  under  discussion  was 
in  evidence  and  the  only  objection  Is  tliat 
counsel  in  using  It  was  drawing  an  erroneous 
and  hurtful  deduction  therefrom.  These  mat- 
ters are  so  largely  within  the  discretion  of 
the  trial  conrt  that  appellate  courts  do  not 
usually  Interfere  in  the  absence  of  some  abuse 
thereof.  Here  none  is  shown,  and  the  as- 
signment Is  overruled. 

Finding  no  reversible  error  in  the  record, 
we  conclude  that  the  Judgment  of  the  court 
below  should  l>e  reformed  and  affirmed.  It 
is  therefore  ordered  that  the  sum  of  $50,  as 
found  by  the  Jury  for  medicine  and  medical 
attention,  be  deducted  therefrom.  In  accord- 
ance with  the  remittitur  of  the  plaintiff  on 
file,  and  that  the  Judgment  for  $1,700  be  in 
all  things  affirmed,  but  that  the  cost  of  this 
appeal  shall  be  taxed  against  appellee. 

Reformed  and  affirmed. 


INTEaiNATIONAIi  &  O.  N.  R.  CO.  v.  WEIj- 
BOURNE 

(Court  of  GItU  Appeals  of  Texas.    Nov.  11, 
1908.) 

1.  JuemcES  OF  thb  Peack  (|  100*)— Action 

AGAINST     CaRBIKB  —   ISJUBY    TO     GOODS  — 

Pteadinos  and  Issttxs. 

Where,  in  an  action  before  a  Jastice  of  the 
peace,  aeainst  a  carrier  for  injury  to  cabbaKsa 
in  transit,  the  pleadings  were  oral,  and  the 
claim  for  damages  was  thus  summarized  by  the 
court:  "That  defendant  company  failed  to  ice 
said  cabbage  properly,  and  failed  to  carry  said 
cabbage  in  a  proper  manner,  wbeieby  same  were 
lost  to  plaintiff"— no  issue  was  presented  as  to 
delay  or  improper  handling  of  the  car  in  which 
the  cabbages  were  shipped. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  {  100.*] 

2.  Gabbiers  (8  117*)— Ikjtjbt  to  Goods  Ship- 
ped—Pebibhable  Goods— Mode  or  Tbans- 

PORTATION. 

Though  a  carrier  does  not  expressly  contract 
to  furnish  a  refrigerator  car  for  perishable  com- 
modities, if  it  accepts  such  commodities  for  trans- 
portation, and  in  fact  furnishes  a  refrigerator 
car,  it  impliedly  undertalses  to  exercise  uie  dil- 
igence that  that  class  of  goods  requires. 

[Bid.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  H  508-616;   Dec.  Dig.  {  117.*] 

S.  Cabbiebs  (8  180*)— Cabbiaoe  or  Goods— 
CoNNEcrina  Cabbiebs— Li^citatior  or  Lia- 

BILITT. 

A  connecting  carrier  may  limit  its  liability 
for  goods  received  for  transportation  to  loss  or 
injury  which  may  occur  on  its  own  line. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  ii  815-828;   Dec  Dig.  8  ISO.*] 

4.  Cabbiebs  (8  185*)— Cabriaoe  or  Goods- 
Connecting  Cabbiebs— IHJUBT  to  Goods- 
Presumption. 

Where  freight  transported  by  successive 
carriers  is  damaged  after  its  delivery  to  the  in- 
itial carrier,  and  the  evidence  fails  to  show  on 
what  line  the  injury  occurred,  a  presumption 


arises  that  the  damage  occurred   through  the 
fault  of  the  last  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  88  835-842 ;    Dec  Dig.  |  185.* J 

5.  Carriers  (8  177*)— Cabeiaok  of  Goods- 
Connecting  Cabbiebs— Injubt  to  Goods. 

Where  the  decay  of  cabbages,  transport-^ 
by  successive  carriers,  liegan  on  the  line  of  tb'« 
initial  carrier,  it  was  liable,  though  the  decaj 
continued  on  the  lines  of  the  succeeding  car- 
riers. 

[Eld.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  776-803;    Dec  Dig.  |  177.*] 

6.  Trial  (8  251*)— Instbuctions— Issces  to 
Sustain. 

In  an  action  against  a  carrier  for  Injnry  tn 
goods  in  transit,  an  instruction  as  to  inherpLt 
defects  in  the  goods  shipped  was  properly  refus- 
ed, where  defendant  did  not  raise  that  issue  io 
its  pleading  or  proof. 

[EM.  Note.— For  other  cases,  see  TriaL  Cent. 
r»g.  K  587-595;   Dec  Dig.  8  251.*] 

7.  Cabbiebs  (|  185*)— Cabbiaoe  or  Ooods— 
Injury  to  Goods— Evidence. 

In  an  action  against  an  initial  carrier  for 
injury  to  cabl>ages  shipped  from  Texas  to  Kan- 
sas City,  Mo.,  testimony  as  to  the  market  vaN 
ue  of  cabbages  In  Kansas  City  was  adiziissih<:>'. 
[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  »  185.*] 

8.  Cabriers  (8  185*)— Cabbiaoe  op  Goods- 
Connecting  Cabbiebs— Injubt  to  Goods- 
Actions— Evidence. 

In  an  action  against  the  initial  carrier  for 
injury   to   cabbages  in  transit,   testimony  th^'t 

Plaintiff  received  less  for  the  cabba^  than  tb? 
reigbt  and  commission  was  inadmissible. 
[Ed.  Note. — For  other  cases,  see  Caxrieza,  Dec 
Dig.  8  185.*] 

9.  Evidence  (8  519*)  —  Opinion  Evidence  — 
Subjects  of  Expert  Testimony. 

In  an  action  against  a  carrier  for  injnry  to 
cabbages  In  transit  testimony  of  a  witness  tbnt 
yellow  leaves  on  cabbages  Indicate  deear  afaonl-] 
not  be  received  until  such  witness  qualides  him- 
self as  an  expert  as  to  decay  of  cabbages. 

[Ed.  'Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  {  2328;   Dec  Dig.  i  619.*] 

Appeal  from  Montgomery  Coonty  Coart; 
B.  A.  McCall,  Judge. 

Action  by  W.  S.  Welbonme  against  the  In- 
ternational &  Great  Northern  Railroad  Com- 
pany and  another.  From  a  judgment  for 
plaintiff,  defendant  International  &  Great 
Northern  Railroad  Company  appealai  Re- 
versed and  remanded. 

John  M.  King  and  W.  M.  Williams,  for  ap- 
pellant   B.  A.  Crawford,  for  appellee. 

FLX,  J.  This  is  a  suit  for  $110.74,  for 
damages  to  53  crates  of  cabbages,  which  ac- 
crued by  reason  of  the  failure  ot  appellant 
and  Its  codefendant,  the  American  Refrigera- 
tor &  Transit  Company,  to  properly  Ice  tb^ 
refrigerator  car  in  which  the  cablMges  were 
stored  for  transportation.  The  salt  was  in- 
stituted in  the  justice's  conrt,  and  was  di»- 
mlssed  as  to  the  refrigerator  company  on 
its  plea  of  privilege.  Judgment  was  render- 
ed in  favor  of  appellee  in  the  Justice's  court 
and  on  appeal  to  the  county  conrt  the  canse 
was  tried  by  Jury,  and  resulted  in  a  Terdict 
and  Judgment  in  favor  of  appellee. 


•For  other  oases  lee  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1307  to  date,  A  Reporter  Indexes 
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The  pleadings  on  the  part  of  appellee  were 
oral,  and  the  grotinds  tor  damages  presented 
by  them  are  thus  sommarlzed  by  the  court: 
'^hat  defendant  company  failed  to  ice  said 
cabbage  fwoperly,  and  tailed  to  cany  said 
cabbage  In  a  proper  manner,  whereby  same 
were  lost  to  plaintiff."  We  think  it  clear 
that  the  only  issne  presented  by  appellee's 
pleading  is  as  to  the  negligence  of  appellant 
in  falling  to  keep  the  car  In  which  the  cab- 
bages were  stored  properly  iced.  There  was 
no  claim  of  delay  or  improper  handling  of 
the  car.  The  evidence  showed  that  the  cab- 
bages were  in  excellent  condition  when  load- 
ed, and  were  pn^peily  loaded.  There  Is  noth- 
ing to  show  that  the  car  was  not  iced  at  that 
time;  but,  on  the  other  hand,  it  was  loaded 
by  appellee,  and  be  found  nothing  to  object 
to  with  It  It  Is  the  reasonable  inference 
that  the  car  had  a  Bii£Bcient  quantity  of  ice, 
becanse  appellee  did  not  ask  for  more  ice, 
and  he  swore  that  It  was  "the  custom  at  any 
and  all  times  at  loading  stations,  in  case  ice 
becomes  exhausted  in  the  bankers,  for  the 
loader  and  shipper  to  notify  the  agent"  of 
the  railroad  company,  and  appellee  did  not 
pursue  that  cooise.  While  there  Is  no  evi- 
dence tending  to  show  that  there  was  an  ex- 
press contract,  on  the  part  of  appellant,  to 
famish  a  refrigerator  car  for  the  carriage 
of  perishable  commodities,  and  to  keep  it 
properly  refrigerated,  still  it  accepted  a  per- 
ishable commodity  in  a  refrigerator  car,  and 
It  Impliedly  undertook  to  exerdse  such  care 
and  diligence  as  that  class  of  goods  requires, 
although  the  care  and  diligence  may  be  great- 
er than  that  required  in  the  transportation 
of  ordinary  commodities.  Railway  t.  Davis, 
159  III.  6S,  42  N.  B.  382,  60  Am.  St  Rep.  143. 

This  was  an  Interstate  shipment  and  there 
was  a  clause  In  the  contract  restricting  lia- 
bility for  damages  to  the  line  of  railroad  on 
which  the  damage  occurred.  It  was  shown 
that  appellant's  line  ended  at  Iiongvlew,  Tex., 
and  that  the  car  containing  the  cabbages  was 
delivered  there  to  a  connecting  carrier.  The 
only  evidence  as  to  where  the  cabbages  were 
injured  Is  the  testimony  of  a  witness,  who 
stated  that  he  re-iced  the  car  In  the  yards  of 
the  Iron  Mountain  Southern  Railroad  Compa- 
ny, at  Van  Buren,  Ark.,  and  noticed  that 
some  of  the  cabbages  were  beginning  to  turn 
yellow.  That  was  at  least  a  day  after  they 
bad  left  appellant's  line.  Being  an  Inter- 
state shipment,  appellant  bad  the  right  to 
restrict  its  liability  to  its  own  line,  and  no 
presumption  of  negligence  would  arise  as  to 
tbe  initial  carrier  unless  it  was  based  on  the 
fact  that  the  damage  occurred  on  its  line. 
It  is  the  settled  law  In  Texas  that,  when 
"freight  transported  by  successive  carriers 
bas  been  damaged  subsequent  to  its  ship- 
ment, and  the  evidence  falls  to  show  on  what 
particular  line  the  injury  occurred,  there  ex- 
ists a  presumption  that  it  was  through  the 
fault  of  the  last  carrier."  Railway  v.  Adams, 
78  Tex.  372,  14  S.  W.  666,  22  Am.  St  Rep. 
£6 ;   Railway  v.  EdloS,  89  Tex.  404,  34  S.  W. 


414,  85  S.  W.  144;  Railway  t.  Cushney,  95 
Tex.  309,  67  S.  W.  77;  Railway  v.  Mazzle,  29 
Tex.  Civ.  App.  295,  68  S.  W.  66.  It  follows 
that  the  court  erred  when  it  instructed  the 
jury  that  the  burden  was  on  appellant  the 
initial  carrier,  to  show  that  the  damage  was 
caused  by  a  connecting  carrier.  There  was. 
In  the  absence  of  proof  of  circumstances 
tending  to  show  that  the  causes  operating  to 
produce  decay  of  the  fruit  were  put  In  oper- 
ation on  Ita  line,  no  presumption  of  negli- 
gence against  It  It  would  not  be  necessary 
to  prove  that  the  whole  of  the  decay  took 
place  on  its  line,  but  the  case  would  be  met 
by  proof  that  negligent  acts  on  tbe  part  of 
the  initial  carrier  had  put  in  operation  caus- 
es which  resulted  in  the  decay  of  the  cab- 
bages before  they  reached  Kansas  City. 

This  court  bas  fully  considered  the  ques- 
tion under  omislderatlon  in  the  case  of  Cane 
HOI  Cold  Storage  Co.  v.  Railway,  95  S.  W. 
7S1,  and  it  was  there  htid:  "The  rule  is  not 
as  urged  by  appellant  that  the  receipt  of 
goods  In  good  condition,  to  be  shipped  by 
connecting  carriers,  and  the  delivery  of  them 
by  the  last  carrier  in  bad  condition,  estab- 
lish a  prima  fade  case  against  all  the  car- 
riers. The  proper  rale  is  that  where  goods 
are  delivered  to  a  conuntm  carrier  to  be  car- 
ried, by  a  series  of  connecting  lines,  to  the 
point  of  destination,  and  the  goods  are  de- 
livered In  good  condition  to  the  Initial  car- 
rier, the  presumption  is  that  they  were  de- 
livered to  each  successive  carrier  In  the  same 
ccHidition."  The  shipment  in  that  case  was 
an  interstate  one,  and  the  rule  is  applicable 
to  that  class  of  shipments  alone,  because  the 
statutes  of  Texas  prohibit  carriers  from  re- 
stricting their  liability  as  at  common  law  In 
regard  to  shipments  within  the  state.  Rev. 
St  1895,  art  320.  Appellee  cites  the  case  of 
Railway  v.  China  Mfg.  Co.,  79  Tex.  26,  14  S. 
W.  785,  as  authority  sustaining  the  proposi- 
tion, embodied  in  the  charge  of  the  court, 
that  the  burden  is  on  the  initial  carrier,  in 
an  interstate  shipment,  to  show  that  connect- 
ing carriers  caused  the  damage  to  the  ship- 
per. It  is  not  authority  for  any  such  propo- 
sition. In  that  case  a  .car  load  of  cotton 
was  burned,  whUe  standing  on  the  track  of 
the  railway  that  was  sued,  and  the  coort 
merely  held  that  when  It  was  proved  that 
the  cotton  was  destroyed  while  in  possession 
of  the  carrier,  the  burden  rested  on  it  of 
showing  that  it  had  not  been  guilty  of  negli- 
gence. So  in  this  case,  if  it  had  api>eared 
that  tbe  cabbages  had  been  damaged  while  in 
possession  of  appellant  or  that  there  had 
been  acts  of  commission  or  omission  on  its 
part  which  set  in  motion  causes  which  after- 
wards resulted  in  damage  to  the  property, 
then  the  burden  would  have  rested  upon  ap- 
pellant to  show  that  it  had  not  been  guilty 
of  negligence.  The  same  doctrine  was  an- 
nounced In  Railway  v.  Richmond,  94  Tex. 
671.  68  S.  W.  619. 

There  Is  no  merit  in  the  first  and  second 
assignments  of  error,  and  In  c(Minectlon  with 
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the  thinl  It  may  be  stated  that  there  was  no 
evidence  raising  any  Issue  as  to  Inherent  de- 
fects in  the  commodity  causing  the  damage. 
That  was  a  matter  of  defense,  and  the  court, 
In  the  absence  of  pleading  or  proof  on  that 
Issue,  properly  Ignored  it  in  his  charge.  The 
reference  to  the  act  of  God  and  a  public  ene- 
my added  nothing  whatever  to  the  force  and 
effect  of  the  charge,  as  no  such  question  pre- 
sented Itself. 

The  charge  complained  of  in  the  sixth  as- 
signment of  error  is  erroneous.  It  devolv- 
ed upon  appellee  to  show  that  the  cause  of 
the  damage  occurred  on  the  line  of  appel- 
lant's railway;  and,  unless  that  was  done, 
appellee  had  no  cause  of  action.  There  was 
no  burden  resting  upon  appellant  whatever 
until  it  reasonably  appeared  from  the  evi- 
dence that  it  bad  caused  the  damage.  Under 
the  charge  of  the  court  it  was  not  only  nec- 
essary for  appellant  to  prove,  by  a  prq>on- 
derance  of  the  evidence,  tliat  it  had  not  been 
guilty  of  negligence,  but  also  that  the  loss 
occurred  on  a  connecting  line.  No  such 
onerous  duty  rested  on  the  carrier. 

The  special  charge,  whose  refusal  is  com- 
plained of  in  the  seventh  assignment  of  error, 
embodied  the  law  as  hereinbefore  stated,  and 
should  have  been  given. 

The  eij^tb  assignment  is  without  merit 
The  testimony  as  to  the  market  value  of  cab- 
bages In  Kansas  City  was  properly  admitted. 

The  testimony  as  to  appellee  having  re- 
ceived 117.99  less  for  the  cabbages  than  the 
freight  and  commission  should  have  been  ex- 
cluded. It  did  not  tend  to  prove  any  issue  in 
the  case. 

Appellee  should  on  another  trial  qualify 
himself  as  an  exi)ert  in  regard  to  the  decay 
of  cabbages  before  he  is  permitted  to  teetiftr 
that  yellow  leaves  Indicate  decay. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


BURNHAM-HANNA-MUNGER  DBT 
GOODS  CO.  V.  CARTER. 

(Court  of  Civil  Appeals  of  Texas.     Nov.  13, 
1908.) 

Husband  and  Wifi  (J  85*)— Pbivileoes  or 
CovEBTUBB  —  Bills  and  Notes  —  Note  fob 
Husband's  Debt. 

A  married  woman  is  not  liable  on  a  note 
executed  by  her,  where  the  consideration  was  a 
previous  debt  due  the  payee  from  her  husband. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  841 ;  Dec.  Dig.  S  85.*] 

Appeal  from  Bowie  County  Court;  Sam 
H.  Smelser,  Judge. 

Action  by  the  Bumham-Hanna-Munger  Dry 
Goods  Company  against  Mrs.  Nannie  Tyson 
Carter.  Judgment  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

Todd  ft  Hurley  and  Webber  ft  Webber,  for 
appellant    Glass,  Estes  &  King,  for  appellee. 


HODGES,  J.  This  suit  was  Instituted  tj 
the  appellant  to  recover  the  sum  of  $40Tit 
due  upon  a  promissory  note  signed  by  tL- 
appellee.  The  facts  sliow  that  the  consider- 
tion  for  the  note  was  a  previous  debt  due  t- 
the  appellant  from  the  husband  of  tlie  appel- 
lee, and  for  the  payment  of  wlilch  tliis  no 
was  given.  The  testimony  also  shows  tbi: 
the  appellee,  at  the  time  of  the  execution  o' 
the  note,  was  a  married  woman  residing  i: 
Bowie  county,  Tex.  We  ttaink,  under  be: 
plea  and  proof  of  coverture,  she  Is  amply  pr 
tected  against  any  liability  upon  the  noct. 
There  was  no  dispute  as  to  tliose  Cacts,  »s'. 
there  can  be  no  doubt  as  to  the  applicadia 
of  the  law. 

The  judgment  is  affirmed. 


BOEHBENS  v.  BRICE  et  al. 

(Court  of  Ovii  Appeals  of  Texas.     Nov.  4, 
190K.) 

1.  Judgment  (8  17*)— Dbfault  Junaioan- 

NONBESIDENTS. 

No  personal  judgment  can  be  renderi-j 
against  a  nonresident  defendant,  served  witboc: 
the  state,  upon  his  failure  to  appear  and  ui- 
swer,  unless  he  owns  property  within  the  stib. 
[Ed.  Note.— For  other  cases,  see  Jadgmeo-. 
Cent.  Dig.  |  26;   Dec.  Dig.  S  17.*] 

2.  CoRPOBATiONS  (f  608*)— AcrioHS— Vbsce- 

NONBEBIDENTS. 

Since  no  one  can  be  sued  oat  of  the  coaotj 
of  his  residence,  excepting  in  si>ecial  iii*ta]K>:< 
enumerated  in  Rev.  St.  1895,  art.  1194,  a  p^. 
of  privilege  by  a  company  sued  for  tort  conuni*- 
ted  in  another  county  was  properly  sustaioci 
where  it  appeared  that  its  domicile  was  in  a 
third  county,  that  it  had  no  representatiTe  « 
agency  in  uie  county  of  suit,  and  was  not  a 
joint  tort-feasor  with  the  other  defendants. 

[EM.  Note.— For  other  cases,  see  CorpocatioDS. 
Cent  Dig.  {  1935;    Dec.  Dig.  |  603.*] 

3.  EviDENCB    ({    317*)  —  Declarations    bt 
Thibd  Pebsons— Aduissibilitt. 

In  an  action  against  several  defendants  for 
wrongful  death  of  an  employj,  a  statement  u 
to  what  one  of  defendant's  agents  said  to  dece- 
dent on  employing  him  about  tiie  woric  not  be- 
ing dangerous  was  proi)erly  excluded,  vb^r* 
none  of  Uie  other  defendants  were  present  vt-c 
the  statement  was  made,  and  where,  when  tt-e 
testimony  was  offered,  such  defendant  was  su 
longer  a  party. 

[Ed.   Note.— For   other   cases,    see    ESridesa. 
Dec.  Dig.  f  317.*] 

4.  Neolioenok   ({  136*)— SiTBUissioR  or  Is- 


Where,  in  a  negligence  action,  there  is  *v 
evidence  from  which  the  jury  might  find  {<v 
plaintiff,  or  from  which  they  might  draw  ■  dif- 
ferent conclusion  as  to  the  issue  of  negligeim. 
the  issue  must  be  submitted  to  tliem. 

[Ed.  Note.— For  other  cases,  see   NegiireoR. 
Cent.  Dig.  {  298;   Dec.  Dig.  {  136.*] 

6.  Masteb  and  Servant  (g  286*) — Dxate  or 
Sebva NT  —  Escape  or  Gab  —  NBOLiaE^tcE— 
JuBT  Question. 

Under  the  evidence,  keld  a  jury   questicc 

whether    defendants    so    negligently    permittee 

gas  to  escape  from  oil  tanks  as  to  cause  an  ex- 

ploye's  death. 
[Eid.  Note.— For  other  cases,  see  Master  sa^ 

Servant  Dee.  Dig.  {  286.*] 


•For  othsr  oaiai  sm  lame  topic  and  secUon  NUMBER  is  Dec.  A  Am.  Diss.  idV!  to  data,  *  Saportar  ladaxM 
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Appeal  from  District  Court,  Harris  Ckinn- 
t7;   Korman  O.  Kittrell,  Jn^e. 

Action  by  Nancy  A.  Boehrens  against  W. 
R  Brlce  and  others.  From  the  judgment, 
plaintiff  appeals.  Partly  affirmed,  and  part- 
ly reversed. 

W.  A.  Fred  Oook,  for  appellant  Ia  A. 
Carlton  and  Spotts  &  Matthews,  for  appel- 
lees. 

RICE,  X  Tills  suit  was  brought  by  ap- 
I)ellant,  plaintiff  below,  against  W.  B.  Brlce, 
Howard  R.  Hughes,  W.  B.  Sharp,  and  the 
Heywood  Oil  CJompany,  for  the  recovery  of 
damages  sustained  by  her  on  account  of  the 
death  of  her  son,  Andrew  J.  Hennigan,  Jr., 
whose  death  was  alleged  to  be  due  to  poi- 
sonous gases  inhaled  by  him,  negligently  per- 
mitted to  escape  from  defendants'  oil  wells 
and  tanks.  It  was  alleged  that  at  the  time 
of  bis  death,  to  wit,  August  15,  1903,  each 
and  all  of  the  defendants  were  oil  producers, 
being  owners  of  oil  wells  and  tanks  located 
In  the  Shoestring  district  of  the  Sour  Lake 
oil  field.  It  was  further  alleged  that,  when  oil 
was  pumped  from  the  wells,  a  large  amount 
of  gas  permeated  the  same  and  passed 
through  the  pipes  into  what  are  termed  "set- 
tling tanks,"  and,  if  not  prevented  from  es- 
caping therefrom,  that  the  same  settles  down 
at  and  near  the  ground,  and  is  of  such  poi- 
sonous and  deadly, nature  as  to  Jeopardize 
the  health  and  lives  of  persons  near  there- 
to. It  was  further  alleged  that  plaintifTs 
son,  just  before  his  death,  together  with  one 
AVUIiams,  had  been  employed  by  said  Brice 
to  aid  in  running  an  engine  and  boiler,  used 
In  operating  one  of  said  pumping  plants,  or 
in  keeping  the  pumps  running  that  were 
used  in  drilling  a  well  at  said  place,  and 
that  while  so  engaged  defendants  unlaw- 
fully and  negligently  permitted  the  gas  to 
escape  from  their  several  wells  and  settling 
tanks  in  such  great  volume  as  to  poison  the 
air  which  was  inhaled  by  deceased,  thereby 
causing  his  death.  It  was  also  alleged  that 
the  work  in  said  oil  field  was  very  dangerous 
by  reason  of  the  escaping  gas,  and  that  the 
two  boys  were  unacciistomed  to  such  work 
and  unacquainted  with  the  danger  jiertain- 
Ing  thereto;  that  it  was  the  duty  of  said  de- 
fendants, by  the  use  of  certain  methods,  fully 
set  out  In  plalntifTs  petition,  to  have  pre- 
vented the  escape  of  said  gas,  which  de- 
fendants had  wholly  failed  to  do,  by  reason 
of  which  negligence  on  their  part  her  said 
son  lost  bis  life.  It  was  further  alleged  that 
said  wells  and  tanks  were  separately  owned 
and  used  by  said  defendants,  except  Hughes 
and  Sharp,  whom  it  was  alleged  conjointly 
owned  and  o{)erated  certain  wells  In  said  oil 
field.  The  defendants,  except  Brice,  answer- 
ed by  general  denial,  general  and  special 
exceptions,  pleas  of  not  guilty,  contributory 
negligence,  and  assumed  risk;  and  the  Hey- 
wood Oil  Company,  in  addition  to  said  pleas, 
Interposed  its  plea  of  personal  privilege  to 


be  sned  In  the  connty  of  Its  residence,  to  wit. 
In  Jefferson  county.  The  defendant  Brlce 
filed  no  answer,  but  made  default.  The 
court  sustained  the  plea  of  personal  privilege 
urged  by  the  Heywood  Oil  Company,  refus- 
ed to  permit  judgment  by  default  to  be  ta- 
ken by  the  plaintiff  as  against  Brice,  but  dis- 
missed him  from  the  case,  and  at  the  request 
of  the  defendants  Hughes  and  Sharp,  after 
hearing  the  evidence,  instructed  a  verdict  in 
their  behalf,  and  Judgment  was  rendered  in 
accordance  with  said  proceedings,  from 
which  Judgment  and  rulings  of  the  court 
plaintiff  has  appealed,  and  by  her  first  as- 
signment of  error  complains  of  the  action 
of  the  court  in  refusing  to  permit  her  to 
take  Judgment  by  default  against  defendant 
Brlce. 

It  appears  from  the  petition  that  Brice 
was  a  transient  person,  doing  business  in 
Harris  county,  Tex.,  but  the  place  of  his 
residence  was  not  stated.  It  is  shown  from 
the  bill  of  exceptions  taken  to  the  ruling  of 
the  court  that  Brice  was  served  without  the 
state  with  citation  by  personal  notice,  as 
permitted  under  the  statute,  service  being 
had  upon  him  in  the  state  of  Jowa  more 
than  10  days  before  the  convening  of  the 
court;  said  bill  of  exceptions  further  reciting 
that  plaintiff's  pleading  alleged  that  the 
place  of  residence  of  said  Brice  was  un- 
known  to  her  and  that  said  Brice  did  not 
appear  and  answer  in  said  cause.  We  re- 
'  gard  the  law  as  well  settled  that  no  personal 
Judgment  can  be  rendered  against  a  nonresi- 
dent defendant  who  is  served  by  process 
without  the  state,  it  not  appearing  that  he 
owns  property  within  the  state,  upon  his 
failure  to  appear  and  answer;  and  therefore 
we  conclude  that  there  was  no  error  In  the 
action  of  the  court  below  In  refusing  to  ren- 
der Judgment  by  default  against  Brice.  Fen- 
noyer  v.  Neff,  95  TI.  S.  714,  24  L.  Ed.  666; 
Donovan  v.  Hlnzle  et  al.  (Tex.  Clr.  App.)  00 
8.  W.  994. 

By  her  second  assignment  the  appellant 
complains  of  the  action  of  the  court  In  sus- 
taining the  plea  of  privilege  presented  by 
the  Heywood  Oil  Company.  By  reference 
to  said  company's  plea  of  privilege  it  ap- 
pears that  It  was  a  resident  of  Jefferson 
county;  that  the  cause  of  action  asserted 
against  It  and  no  part  thereof  arose  in  Har- 
ris coimty,  and  that  it  had  no  agent  or  rep- 
resentative in  said  county;  that  its  prin- 
cipal otRce  was  never  at  any  time  In  Harris 
connty,  but  was  at  all  times  located  In  Jef- 
ferson county.  It  negatived  all  of  the  oth- 
er exceptions  in  the  statute  permitting  it  to 
be  sued  out  of  the  county  of  its  resldencci 
among  other  things  alleging  that  it  was  not 
Jointly  liable  with  any  of  its  codefendants 
on  account  of  the  alleged  cause  of  action  set 
up  In  plaintiff's  pleading,  and  that  plain- 
tiffs pleading  does  not  allege  or  show  any 
joint  llabUIty  on  its  part  From  the  bill  of 
exceptions  taken  to  this  ruling  of  the  court 


Digitized  by 


Google 


784 


lis  SOUTHWESTERN  HEPOBTBR. 


CTex. 


It  appears  that  tbe  on  company  bad  no  agent 
or  representatiye  In  Harris  connty,  and,  fur- 
ther, tbat  there  was  no  Joint  liability  on  tbe 
part  of  this,  defendant  with  the  other  de- 
fendants sued  herein.  No  defendant  can  be 
sued  out  of  the  county  of  Its  residence,  ez- 
c^t  in  certain  special  instances  enumerated 
In  article  IIM  of  the  Revised  Statutes  of 
188S.  It  appearing  tbat  the  oil  company  bad 
Its  place  of  residence  or  domicile  in  Jefter- 
son  county,  in  order  for  it  to  be  sued  In  Har- 
ris county  on  a  cause  of  action  which  arose 
in  Hardin  county,  it  must  be  shown  tbat  it 
came  within  some  of  said  exceptions,  all  of 
which  were  negatiyed  by  its  plea  of  priv- 
ilege, duly  filed  by  it  In  limine.  It  appear- 
ing from  the  recitations  of  said  bill  of  ex- 
ceptions that  defendant  bad  no  representa- 
tive  or  agency  in  Harris  county,  and  was 
not  a  joint  tort-feasor  with  the  other  de- 
fendants, but  was  separately  operating  its 
wells,  tanks,  and  pumps,  It  seems  to  ns  that 
the  ruling  of  tbe  court  sustaining  its  plea 
was  correct  We  therefore  overrule  this  as- 
signment Behrens  Drug  Co.  v.  Hamilton  & 
McCarty  et  al.,  92  Tex.  284,  48  S.  W.  S;  Zap 
T.  Davidson,  21  Tex.  Civ.  App.  666,  54  S.  W. 
866. 

We  overrule  the  fourth  and  fifth  assign- 
ments of  error,  complaining  of  the  action  of 
the  court  In  excluding  the  statement  of  the 
witness  Gallaher  as  to  what  was  said  by 
Wagner,  the  agent  of  Brice,  to  the  deceased, 
at  tbe  time  be  was  employed  by  him,  to  the. 
effect  that  the  work  was  not  dangerous,  be- 
cause it  appears  from  tbe  bill  of  exceptions 
taken  to  said  ruling  that  at  the  time  said 
statement  was  made  by  Wagner  none  of  the 
other  defendants  were  present,  and  because 
it  further  appeared  that  when  this  testi- 
mony was  offered  Brice  was  no  longer  a  par- 
ty to  the  suit;  he  having  been  dismissed 
therefrom  on  account  of  not  having  t>een 
properly  served. 

The  only  remaining  assignment  which  we 
deem  it  necessary  to  consider  is  tbe  eighth, 
wherein  it  is  urged  by  appellant  that  the 
court  erred  in  instructing  the  Jury  to  re- 
turn a  verdict  for  the  defendants.  It  ap- 
pears from  the  evidence  in  this  case  that  the 
wells  and  tanks  of  tbe  defendants  were  lo- 
cated within  a  few  hundred  feet  of  each  oth- 
er; that  the  tanks  of  Hughes  and  Sharp 
were  located  within  about  100  or  150  feet 
from  where  Hennlgan  and  Williams  bad 
been  working  when  found  dead.  It  was  fur- 
ther shown  that,  in  tbe  operation  of  the 
business  in  which  defendants  were  engaged, 
the  gas  was  conveyed  along  with  the  oil  from 
tbe  wells  by  pipes  into  settling  tanks,  and 
tbat  this  gas,  if  allowed  to  escape,  was  very 
dangerous  and  likely  to  destroy  the  lives  of 
people  near  by;  that  It  was  most  dangerous 
in  foggy  or  damp  weather,  at  which  time 
the  gas  would  descend  to  the  ground;  tbat 
the  night  in  question  was  both  foggy  and 
cloudy.  It  appeared  that  the  deceased  was 
employed  at  the  time  and  at  work  for  tbe 


defendant  Brice  in  the  immediate  -rldnlty  of 
the  several  wells  and  tanks  owned  and  o^ 
erated  by  the  other  defendants,  and  that  the 
deceased,  Hennlgan,  while  poasesslng  saSt- 
clent  knowledge  to  run  an  engine  or  pnmji, 
knew  nothing  of  the  hazard  or  danger  from 
the  escape  of  gas  in  the  oil  flelda.  It  was 
shown  that  gas  thus  conveyed  from  tbe 
wells  to  the  settling  tanks,  if  not  properly 
safeguarded,  would,  and  very  often  did,  es- 
cape therefrom,  that  many  peeaona  befoce 
this  had  l>een  "knocked  out"  by  tlie  escape 
of  gas  in  said  oil  field.  At  tlie  time  of  tbe 
injury  it  appeared  from  the  evidence  that 
there  were  several  ways  by  wbicb  gas  ooold 
be  prevented  from  escaping  from  said  tanks, 
or  by  which  its  dangerous  agency  and  in- 
jurious effect  could  be  lessened.  Among  oth- 
ers, it  was  shown  that  it  could  be  conducted 
by  means  of  a  flume  extending  to  woch  t 
distance  up  in  the  air  that,  wlien  dlai^ais- 
ed,  it  would  float  away  in  the  atmosphere 
and  would  not  become  dangerous,  or  tliat  by 
the  use  of  a  steam  Jet  inserted  into  the 
flumes  it  could  be  more  or  less  destroyed  or 
neutralized  by  steam.  As  to  whether  or  not 
these  tanks  were  suflciently  covered,  and 
tbe  best  known  agencies  resorted  to  by  die 
defendants  to  prevent  tbe  escape  of  gas  from 
their  respective  tanks,  on  the  nig^t  in  ques- 
tion, there  is  conflict  of  testimony;  and, 
while  it  is  not  afflrmativeily  diown  tliat  the 
death  of  tbe  deceased  was  due  to  gas  escap- 
ing from  any  particular  well,  yet  we  are 
constrained  to  believe  that  there  are  cit^ 
cumstances  in  the  record  from  which  a  Jury 
might  determine  from  whence  tbe  same 
came. 

Under  the  facts  of  this  case  we  are  in- 
clined to  believe  that  tbe  principle  invoked 
by  the  appellant  obtains,  to  wit,  tbat  wltere 
there  is  any  evidence  upon  which  the  Jury, 
if  the  issue  were  submitted  to  them,  might 
flnd  &  verdict  In  behalf  of  plaintiff,  or  from 
which  they  might  draw  a  different  conclu- 
sion as  to  the  issue  of  negligence,  then  it  be- 
comes tbe  imperative  duty  of  tbe  coart  to 
submit  such  issue  to  the  Jury.  In  tlie  pres- 
ent case  we  are  of  the  opinion  that  this  is- 
sue, to  wit  as  to  whether  or  not  tbe  defend- 
ants Hugbes  and  Sharp  so  negligently  per^ 
mitted  tbe  escape  of  gas  from  their  oU  tanks 
as  to  cause  the  death  of  Hennlgan.  sbonid 
have  been  submitted  to  the  Jury;  and  ve 
say  this  without  intending  to  intimate  any 
opinion  as  to  tbe  sufficiency  of  the  evidence 
to  support  or  defeat  this  issue.  Bonn  t.  G. 
H.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.)  82  S. 
W.  808;  Laml>erida  v.  Bamum  (Tex.  Civ. 
App.)  90  S.  W.  698.  In  Bonn  v.  G..  H. 
&  S.  A  Ry.  O).,  supra.  It  is  said  by  tlw 
court:  "It  is  well  settled  tliat  ttie  ques- 
tion of  negligence  dependent  on  evidence 
should  not  be  taken  from  the  Jnry,  except 
in  cases  where  there  is  no  material  con- 
flict, and  where  there  is  no  room  for  dif- 
ferent minds  to  draw  different  inferences 
from  it    The  question  is  one  of  law  for  tlie 
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court  only  where  the  facta  are  roch  that  all 
reasonable  men  muBt  draw  the  same  conclu* 
Blon  from  them,  and  nnlees  the  conclnslon 
follows  as  a  matter  of  law  that  no  recovery 
can  be  had  upon  any  view  that  can  be  prop- 
erly taken  of  the  facts  which  the  evidence 
tends  to  establish."  Choat  v.  Railway  Co., 
00  Tex.  82,  86  S.  W.  247,  37  S.  W.  319;  Lee 
v.  Railway  Co.,  89  Tex.  583,  36  S.  W.  63; 
Railway  Co.  v.  Gasscamp,  69  Tex.  546,  7  S. 
W.  227,  and  other  authorities  there  cited. 

Believing  that  the  court  erred  in  directing 
a  verdict  In  behalf  of  said  defendants,  this 
assignment  Is  sustained,  and,  on  account  of 
this  error  In  the  ruling  of  the  court,  its 
judgment,  so  far  as  it  affecta  defendants 
Hughes  and  Sharp,  Is  reversed  and  the  cause 
remanded;  but,  as  to  the  rulings  dismissing 
the  defendant  Brice  and  sustaining  the  plea 
of  privilege  filed  by  the  Heywood  Oil  Com- 
pany, the  same  is  affirmed. 

Affirmed  in  part,  and  reversed  and  ro- 
manded  In  part 


HILDBBRANDT  v.  HOFFMAN  et  al. 

(Court  of   Civil   Appeals   of   Texas.     Oct.   80, 

1908.     On  Rehearing,  Nov.  25,  1908.) 

1.  Tblspasb  to  Try  Title  (g  47*)— Pbhtioh— 
JunoMENi. 

Where  in  trespass  to  try_  title  and  for  in- 

function  and  damages,  the  petition  described  the 
and  and  defendant  disclaimed  title  and  there- 
by admitted  plaintlfTs  title,  a  judgment  for 
plaintiff  for  the  land  described  was  proper, 
though  he  did  not  offer  evidence  of  title. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  8  70;   Dec.  Dig.  I  47.*] 

2.  Tbespass  to  Tbt  Title  (§  47*)— Petition- 
Judgment. 

A  judgment  in  trespass  to  try  title  which, 
in  describing  the  land  adjudged  to  plaintiff,  fol- 
lows the  field  notes  of  the  land  claimed  in  the 
petition,  and  which  does  not  undertake  to  set- 
tle any  question  as  to  the  location  of  the  bound- 
iry  lines  between  the  lands  of  plaintiff  and  de- 
'endant,  is  not  objectionable  as  giving  to  plain- 
riff  more  land  than  he  claimed. 

TEd.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Dec.  Dig.  i  47.*] 

}.  Appeal  and  Ebbob  (|  742*)— Assignments 
OF  Ebbob— Pbopositions— Review. 

A  proposition  that  a  party  is  restricted  in 
lis  recovery  to  the  allegations'  of  the  petition 
ind  the  relief  prayed  for  is  not  germane  to  the 
assignment  of  error  that  plainnff  in  trespass 
;o  try  title  had  judgment  for  more  land  than 
le  claimed,  and  cannot, be  considered  on  appeal. 
[E!d.  Note. — For  other  cases,  see  Appeal  and 
Srror,  Cent.  Dig.  i  3000 ;   Dec.  Dig.  I  742.*] 

L  Tbespass  to  Tbt  Tttle  ({  47*)— Petition— 

Judgment. 

A  petition  containing  the  essentials  of  a 
petition  in  trespass  to  try  title  and  special  al- 
egations  on  which  prayers  for  injunction  and 
or  damages  are  based,  concluding  with  a  prayer 
or  injunction  and  damages  and  for  further  re- 
ief,  authorizes  a  judgment  for  plaintiff  for  the 
and  described  in  the  petition. 

[Kd.  Note. — For  other  ca^es,  see  Trespass  to 
Cry  Title.  Cent.  Dig.  {  69 ;  Dec.  Dig.  {  47.*1 

Appeal  from  District  Court,  Austin  Coun- 
y;    L.  W.  Moore,  Judge. 


Action  by  Dorothea  Hofbnan  and  others 
against  Joe  Hlldebrandt  From  a  judgment 
for  plaintiffs,  defendant  appeals.    Affirmed. 

C.  O.  Krueger  and  W.  I.  Glenn,  for  ap- 
pellant Bell,  Johnson,  Matthael  &  Thomp- 
son, for  appellees. 

REESE,  J.  Appellees  brought  this  suit  In 
the  district  court  against  appellant  alleging 
In  their  petition  that  they  were  the  owners 
of  certain  land,  describing  It  by  field  notes; 
that  appellant  had  invaded  the  premises,  bad 
buUt  a  string  of  fence  within  their  Inclosure, 
had  trampled  their  grass,  and  with  miscel- 
laneous weapons  of  war  created  a  general 
disturbance  and  Invasion  of  their  freehold, 
causing  them  great  mental  anguish,  and  In- 
filcting  upon  them  irreparable  damage.  They 
claim  actual  damages  in  the  sum  of  $300 
and  exemplary  damages  of  $1,000,  for  wtilch 
they  prayed  judgment,  and  also  prayed  for 
injunction,  and  that  defendants  be  required 
to  remove  the  fence.  Appellees  sought  and 
obtained  a  temporary  injunction.  Appellant 
pleaded  general  denial  and  not  guilty  as  to 
the  wrongs  and  trespasses  charged.  He  fur- 
ther disclaimed  title  to  any  of  the  land  de- 
scribed in  the  field  notes  of  the  petition.  Up- 
on trial  without  a  jury  appellees  had  judg- 
ment perpetuating  the  Injunction,  and  order- 
ing appellant  to  remove  the  fence  placed  by 
him  on  their  land.  It  was  further  adjudged 
that  appellees  have  and  recover  of  appellant 
the  land  de8cril>ed  In  their  petition.  The  on- 
ly evidence  In  the  record  is  testimony  intro- 
duced on  both  sides  on  the  question  of  the 
location  of  the  boundary  lines  of  appellees' 
land.  It  will  be  seen  that  the  case  as  plead- 
ed and  tried  is  something  of  a  nondescript. 
There  is  no  assignment  of  error  raising  the 
question  of  the  sufficiency  of  the  pleadings 
to  authorize  the  judgment 

The  first  assignment  of  error  Is  as  follows : 
"The  court  erred  in  rendering  judgment  for 
plaintiffs  for  laud  which  they  had  shown  no 
title  in  themselves."  The  appellees  did  not 
introduce  any  evidence  of  title  so  far  as  Is 
shown  by  the  record,  but  this  was  not  nec- 
essary In  view  of  the  disclaimer  of  title  on 
the  part  of  appellant,  which  was  clearly  tak- 
en and  intended  as  an  admission  of  appel- 
lees' title  to  the  land  described  in  their  peti- 
tion.   The  assignment  is  overruled. 

It  is  contended  by  the  second  assignment 
that  appellees  had  judgment  for  more  land 
than  they  claimed.  This  contention  cannot 
be  sustained.  The  judgment  In  describing 
the  land  adjudged  to  appellees  follows  ac- 
curately and  exactly  the  field  notes  of  the 
land  claimed  in  the  petition.  The  judgment 
does  not  undertake  to  settle  any  question 
there  may  be  of  boundary,  or  to  locate  the 
lines  between  the  land  of  appellant  and  that 
of  appellees,  but  simply  gives  appellees  judg- 
ment for  the  land  as  described  in  their  peti- 


>For  other  cases  see  sams  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1S07  to  date,  *  Reporter  Indexes 
113  S.W.— 50 


Digitized  by 


Google 


78t 


113  SOUTH  WEBTBBM  RBPOBTBB. 


(Ttt 


tlon,  and  no  more^  There  la  no  merit  In  the 
asBlgnmeift. 

The  second  proposition  under  this  second 
assignment,  "that  a  party  Is  restricted  in  his 
recovery  to  the  allegations  of  his  petition 
and  the  relief  prayed  for,"  In  bo  far  as  it 
may  be  intended  to  raise  the  question  of  the 
sufficiency  of  the  pleadings  to  authorize  the 
judgment,  is  entirely  outside  of  the  assign- 
ment, which  complains  that  the  court  erred 
In  rendering  Judgment  for  more  land  than 
was  sued  for.  The  proposition  cannot  be  con- 
sidered. 

What  has  been  said  sufficiently  disposes 
of  the  third  assignment  of  error,  which,  with 
the  proposition  thereunder,  is  overruled. 

There  is  no  merit  In  the  fourth  assignment 
of  error  questioning  the  Judgment  against  ap- 
pellant for  costs. 

Finding  no  reversible  error  presented,  the 
judgment  is  affirmed. 

Affirmed. 

On  Rehearing. 

Upon  the  hearing  of  this  appeal,  we  were 
inclined  to  the  opinion  that  the  judgment 
was  not  authorized  by  the  pleadings,  but 
that  the  point  was  not  presented  by  any  as- 
signment of  error.  In  this  latter  holding 
we  still  think  we  were  correct,  bat  oar  atten- 
tion Is  called  to  the  alleged  error  by  a  prop- 
osition under  the  second  assignment  of  error 
(not  germane  to  the  assignment,  however). 
If  error  at  all.  It  would  be  fundamental.  Up- 
on a  more  careful  examination  of  the  peti- 
tion, however,  we  think  that  it  authorizes  the 
Judgment  The  petition  contains  all  the  es- 
sential allegations  of  a  petition  in  treqwss  to 
try  title,  as  well  as  the  special  allegations 
upon  which  the  prayer  for  injnnction  and 
for  damages  is  based,  and  concludes  with  a 
prayer  for  injunction  and  damages,  and  for 
"such  other  and  further  relief  as  they  may 
be  entitled  to  in  the  premises."  There  Is  no 
specific  prayer  for  judgment  for  the  land. 
We  think  the  petition  authorized  a  judgment 
for  the  land.  Cravens  v.  Wilson,  48  Tex. 
S41.  The  case  was  evidently  treated  by  both 
parties  as  a  suit  in  trespass  to  try  title  as 
well  as  for  injunction  and  damages.  The 
disclaimer  of  appellants  went  to  the  full  ex- 
tent of  the  land  as  described  in  the  petition 
and  Judgment  The  location  of  the  third 
line  In  the  metes  and  bounds  set  out  in  the 
petition  and  Judgment,  with  reference  to  ap- 
pellees' fence^  was  as  much  a  part  of  the 
metes  and  bounds  of  the  land  as  the  other 
calls.  If  api)ellant  bad  desired  to  limit  his 
disclaimer  to  the  land  as  described  by  the 
calls  for  course  and  distance,  he  should  have 
so  pleaded. 

Having  disclaimed  any  title  or  ownership 
to  any  of  the  land  sued  for  and  adjudged  to 
appellees,  appellant  has  no  ground  for  com- 
plaint against  the  judgment  Appellees  were 
only  given  judgment  for  land  which  appel- 


lant admits  by  his  pleadings  he  does  bm 
own,  or  claim  to  own. 

The  motion  for  rehearing  la  oTetmled. 

Overruled. 


WILLIAMS  V.  LIVINGSTON  et  at 

(Court  of   Civil  Appeals  of  Texas.     Nov.  11, 
1908.) 

L  EVIDKNCB    (I    606*)— BXFXBT    Ofihioss- 

&fixKD  Qtrxsnona  or  Law  aitd  Fact. 
It  was  improper  to  allow  an  e^ert  wititee 
to  give  an  opinion  aa  to  whether  deoedeat  bid 
mind  enough  to  comprehend  the  legal  effect  of  t 
deed;  the  opinion  toeing  in  part  on  a  gnestiic 
of  fact,  as  to  the  competency,  wbidi  was  fo: 
the  jury,  and  in  part  aa  to  the  le^l  effect  <><  i 
deed,  which  was  a  question  of  law  for  the  conn. 

[I3d.  Note.— For  other  cases,  see  £!TideDCC 
Cent  Dig.  »  309;  Dec.  Dig.  |  506.*] 

2.  EVIDKNCK   (I  471*)  —  Opirionb  —  COHttC- 

BioNs  OF  Fact  ob  Law. 

A  witness  should  not  be  pennitted  to  gm 
an  opinion,  which,  if  the  jury  believes  it  to  be 
correct,  would  determine  the  matters  of  lav  ti 
well  aa  the  facta  involved. 

[Ed.  Note.— For  other  cases,  see  Eridoce. 
Cent.  Dig.  ff  214j»-2152;    Dec.  Dig.  f  4n.*l 

3.  EVIDENOK    (I    472*)— Opinioks  — MlSIlL 
CAPAOITT— ADiasSIBIUTT. 

A  witness  could  not  ^ve  aa  opinion  tbic 
decedent  did  not  have  sufBcient  mind  to  execute 
a  deed  or  to  not  know  its  effect  or  value,  tboo;ii 
witness  was  familiarly  acquainted  with  her,  ud 
had  testified  from  his  observation  of  her  tst- 
duct  that  she  was  very  weak  minded. 

[Ed.  Note. — For  other  cases,  see  Evidtoee, 
Cent.  Dig.  |  2194;   Dea  Dig.  f  472.*] 

4.  EVIDKNOK    (!    506*)  — EXFKBT    OPIKIOSS- 

MKnTAi.  Capaoitt. 

Capacity  to  "transact  business"  is  not  • 
proper  subject  for  expert  testimony,  suioe  tb 
question  presents  a  matter  of  law. 

[Ed.    Note. — For   other  cases,    see   ETida£& 
Cent.  Dig.  |  2309;  Dea  Dig.  i  506.*] 
6.  Tbial   (f   260*)— IsarauOTiONs— BMBSACr- 

Matteb  Covebed. 

Instructions  substantially  coveted  by  tboK 
given  are  proiMrly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial.  (3ttt 
Dig.  H  651-669;   Dec  Dig.  f  260.*] 

Appeal  from  District  Court  Waller  Oooa- 
ty;    Wells  Thmnpson,  Judge. 

Action  by  Delia  Livingston  against  Santr 
WllHams;  Harry  Stabblefield  and  another 
being  sabstitated  as  plaintUTs  on  plaintiff's 
death.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed  and  remanded. 

J.  D.  Harvey,  A.  GT.  Lipscomb,  and  W.  X 
Poole,  for  appellant 

NEILL,  J.  On  November  22,  1905,  Deli* 
Livingston  sued  Sandy  Williams  to  cancel  i 
deed  to  certain  lands  made  by  her  to  txlm  (n 
September  14th  of  the  same  year.  Tbe 
ground  upon  which  cancellation  was  asked 
was  mental  incapacity  of  the  grantor.  Pend- 
ing the  suit  the  original  plaintiff  died.  unL 
her  death  being  suggested,  Harry  StnbblefWd 
and  Myra  Downing,  the  heirs  of  deceased 
were  made  parties  plaintiff.    Defendant's  u- 
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swer  CMislsted  it  a  general  demurrer,  a  dl»- 
dalmer  as  to  a  part  of  tbe  premise,  a  gen- 
eral denial,  and  plea  of  not  guilty.  The  trial 
of  the  case  resulted  In  a  verdict  and  judg- 
ment for  the  plaintiffs. 

The  only  issue  In  the  case  was  Ddila  Liv- 
ingston's mental  capacity  to  make  tbe  deed. 
TTiwn  this  Issue  there  was  testimony  pro  and 
con,  which  required  it  to  be  submitted  to  the 
Jury.  Much  opinion  evidence  Qi>on  the  Issue 
was  introduced  by  either  side,  of  which  was 
the  testimony  of  Dr.  Osborne,  who  having 
qualified  as  an  expert  upon  diseases  and  in- 
firmities of  the  mind,  and  having  testified 
that  be  observed  Delia  Livingston  on  several 
occasions  between  March,  1906,  and  January, 
1906,  having  been  called  to  treat  her  profes- 
sionally, and  that  at  times  he  considered 
her  blank — ^no  mind  at  all — ^ber  mind  was 
weak,  was  asked  by  appellees'  counsel  wheth- 
er during  the  period  between  said  dates  she 
In  his  Judgment  bad  mind  enough  to  compre- 
bend  and  understand  the  legal  effect  of  a 
deed  or  legal  Instrument,  which  be  answer- 
ed: "In  my  opinion  she  had  not"  Again, 
be  was  asked:  "Now,  In  seeing  ber  In  the 
condition  you  saw  her  in  January,  in  your 
Judgment,  doctor,  would  it  have  been  pos- 
sible for  Ber  to  have  mind  enough  to  have 
understood  and  comprehended  the  legal  ef- 
fect of  a  deed  made  in  September?"  This 
be  answered:  "No;  I  do  not  think  she  did." 
The  appellant  objected  to  each  question  and 
answer  upon  the  ground  that  it  Invoked  and 
obtained  a  legal  conclusion  of  the  witness  upon 
the  very  Issue  to  be  determined  by  the  jury, 
under  instructions  from  the  court  as  to  the 
law,  from  the  evidence  introduced.  The  ac- 
tion of  the  court  allowing  the  questions  to 
be  asked  and  answered  over  appellant's  ob- 
jection is  the  basis  of  the  first  asslgimient 
of  error. 

Tbere  can  be  no  doubt  about  the  assign- 
ment being  well  taken.  The  first  question 
embodies  the  fact  that  the  witness  himself 
understood  the  legal  effect  of  a  deed  or  legal 
instrument;  for,  unless  he  knew  its  legal  ef- 
fect, he  could  not  answer  the  question.  The 
answer,  then,  embraces  the  witness'  opinion 
on  a  fbatter  of  law  as  well  as  of  fact;  that 
Is  to  say,  the  legal  effect  of  a  deed  or  legal 
instrument  and  the  condition  or  state  of  Mrs. 
Livingston's  mind  when  she  made  the  deed 
sought  to  be  cancelled.  The  legal  effect  of 
a  deed  or  other  legal  Instrument  Is  a  ques- 
tion of  law  with  which  a  jury  has  nothing 
to  do ;  but  can  only  be  decided  by  the  court. 
The  mental  capacity  of  the  maker  of  a  deed 
is  a  matter  of  fact  for  the  jury,  with  which 
a  court  has  nothing  to  do.  Whenever  it  may 
become  necessary  for  a  Jury  to  be  informed 
as  to  the  legal  effect  of  a  written  instrument 
In  order  to  enable  It  to  determine  whether 
the  party  who  executed  It  had  suflSdent  men- 
tal capacity,  such  information  should  come 
from  the  court,  and  not  from  the  witness 
stand.     No  witness  should  be  permitted  to 


give  an  opinion,  which.  If  the  Jury  believes 
correct,  would  determine  the  matters  of  law 
as  well  as  the  fact  involved.  The  opinion  of 
the  witness,  being,  in  part,  upon  a  question 
of  law  addressed  to  the  court,  and.  In  part, 
upon  a  matter  of  fact,  addressed  to  the  Jury, 
was  on  a  mixed  question  of  law  and  fact, 
and  should  not  have  been  admitted  as  evi- 
dence. Houston  &  T.  c'  Ry.  Co.  v.  Roberts 
(Tex.  Sup.)  108  S.  W.  808;  G.,  0.  &  S.  F. 
Ry.  V.  Kimble  CTex.  Civ.  App.)  109  S.  W. 
234.  What  we  have  Just  said  applies  In  all 
its  force  to  the  other  question  and  answer 
embraced  in  the  assignment  Construing  the 
answer  in  connection  with  the  question,  the 
witness  was  permitted  to  give  it  as  his  opin- 
ion that  it  was  not  possible  for  Mrs.  Living- 
ston to  have  mind  enough  to  have  understood 
the  legal  effect  of  ber  deed.  If  this  was  tak- 
en by  the  jury  as  evidence,  as  it  must  have 
been  from  Its  being. admitted,  the  case  was 
decided,  both  as  to  the  law  and  facts,  by  the 
opinion  of  the  doctor,  and  nothing  remained 
for  the  Jury  to  do  except  register  his  opinion 
in  the  form  of  a  verdict,  and  return  It  to  the 
court  so  that  it  might  be  entered  as  a  Judg- 
ment on  its  minutes  In  favor  of  the  plain- 
tiffs. 

In  Brown  v.  Mitchell,  88  Tex.  867,  81  S.  W. 
629,  36  L.  R.  A.  64,  after  an  exhaustive  re- 
view of  the  authorities,  It  was  held  biy  the 
Supreme  Court:  "That  no  witness  will  be 
I)ermltted  to  testify  to  a  legal  conclusion 
from  facts  given  either  by  himself  or  tes- 
tified to  by  another.  It  Is  the  province  of  the 
jury  from  the  testimony  to  find  the  facts; 
but  it  is  the  duty  of  the  court  alone  to  in- 
form the  Jury  as  to  the  rule  of  law  by  which 
they  are  to  be  governed  in  determining  upon 
the  sufficiency  of  the  facts  given  to  them  by 
the  witnesses.  The  conclusions  or  opinions 
to  wliich  witnesses  may  testify  in  this  char- 
acter of  case  [one  involving  mental  capacity] 
are  simply  to  be  treated  as  facts  pres^ited 
to  the  Jury  by  means  of  the  conclusions 
drawn  by  the  witnesses  from  their  observa- 
tions for  the  reason  alone  that  the  facts  are 
of  such  character  that  they  are  Incapable  of 
being  presented  by  stating  conclusions  drawn 
from  their  observation."  See,  also.  Metro- 
politan Ins.  Co.  v.  Wagner  (Tex.  Civ.  App.) 
109  S.  W.  1123;  Mills  v.  Cook  (Tex.  Civ. 
App.)  67  S.  W.  81;  Half  v.  Curtis,  68  Tex. 
642,  6  S.  W.  451 ;   2  Wlgmore  on  Ev.  {  1958. 

The  testimony  complained  of  by  the  fourth, 
fifth,  and  sixth  assignments  of  error  each 
presents  the  question  whether  It  Is  permis- 
sible to  allow  a  witness  who  was  acquainted 
with  and  familiar  with  the  grantor,  after 
testifying  from  his  observation  of  her  -con- 
duct and  mental  condition  that  she  was  very 
weak  minded,  to  give  In  evidence  his  opinion 
that  she  did  not  have  sufficient  mind  to  ex- 
ecute a  deed,  or  would  not  know  its  effect 
or  its  value.  While  there  is  perhaps  a  con- 
flict of  opinion  upon  this  question,  as  is  In- 
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dlcated  by  tbe  authorities  collated  In  tbe 
notes  under  tbe  section  above  cited  from 
Wlgmore  on  Erldence,  we  tblnk  In  tbls  state 
that  it  Is  controlled  by  tbe  opinion  of  tbe 
Supreme  Court  In  Brown  t.  Mitchell,  supra, 
and  that  under  It  such  evidence  Is  Inad- 
missible. We  therefore  sustabi  the  three 
assignments  referred  to. 

The  seventh  assignment  of  error  involves 
the  question  whether  It  Is  permissible  for  a 
witness  who  has  shown  himself  qualified  to 
testify  as  to  one's  mental  condition  or  state 
to  give  It  as  bis  opinion  that  such  a  one  did 
not  have  sufiScIent  mental  capacity  to  "trans- 
act business."  It  Is  held  that  "what  Is  suffi- 
cient capacity  to  transact  business"  Is  a  mat- 
ter of  law,  depending  somewhat  upon  the 
nature  of  the  business.  As  is  said  In  Fair- 
child  T.  Bascomb,  85  Yt  416:  "A  witness 
may  not  correctly  apprehend  the  rule  of  law, 
and,  If  be  uses  such  an  expression,  may  be 
misled  himself  or  may  mislead  the  Jury." 
See,  also,  Betts  v.  Betts,  113  Iowa,  111,  84 
N.  W.  975;  McGibbons  v.  McGlbbons,  119 
Iowa,  140,  93  N.  W.  55;  Torrey  v.  Bumey, 
113  Ala.  496,  21  South.  348;  Domlnick  v. 
Randolph,  124  Ala.  557,  27  South.  481; 
Shapter  ▼.  Pillar,  28  Colo.  209,  63  Pac.  302; 
Turner's  Appeal,  72  Conn.  305,  44  Atl.  310. 
As  is  said  In  Shapter  v.  Pillar,  supra  (a  case 
wherein  the  issue  was  similar  to  tbe  one 
here) :  "The  great  weight  of  modem  authori- 
ty in  such  cases,  in  the  abseuce  of  any  stat- 
utory provision,  is  that  such  capacity  Is  not 
properly  the  subject  of  opinion  evidence,  but 
must  be  determined  by  the  probative  facts 
bearing  thereon."  From  the  weight  of  au- 
thority upon  the  question  raised  by  this  as- 
signment, we  think  such  testimony  inadmis- 
sible. 

The  special  instruction  asked  by  appellant 
was,  in  substance,  embraced  In  the  main 
charge;  and  Its  refusal  was  not  error.  The 
test  of  a  grantor's  capacity  to  make  a  deed, 
though  stated  in  different  language,  was  cor- 
rectly given  In  the  court's  charge  and  the 
refused  Instruction. 

On  account  of  the  errors  Indicated,  the 
Judgment  is  reversed,  and  the  cause  re- 
manded. 


HILL  et  al.  v.  MOORE  et  al. 

(Supreme  Court  of  Tennessee.    Nov.  14,  1908.) 

JuDiciAi,  Saij»  (S  61*)— Evidbnob— Recitals 
IN  Official  Deeds. 

Under  Acts  1907,  p.  1131,  c.  834,  {§  1,  2, 
making  conveyances  by  public  officers,  etc.,  prima 
facie  evidence  of  the  facts  recited  therein  so  far 
as  tbey  relate  to  the  execution  of  the  ^ower  of 
tbe  office,  a  clerk  and  master's  deed,  reciting  that 
by  a  decree  of  a  specified  chancery  court,  ren- 
dered at  a  specified  term  in  a  specified  cause 
and  entered  at  a  specified  page,  tne  clerk  on  a 
specified  date  sold  at  public  auction  the  land 
described  to  the  grantee  for  a  specified  sum,  as 
appears  from  the  clerk's  report,  tbe  grantee  hav- 
ing paid  such  sum  as  required  by   the  decree 


confirming  the  report,  shows  prims  fsci?  rb> 
clerk's  authority  to  make  the  deed,  reqniiis: 
one  questioning  his  authority  to  file  ■  eopj  a< 
the  record  to  overturn  such  prima  fade  case. 
[Eid.  Note.— For  other  cases,  see  Jndica! 
Sales,  Cent.  Dig.  {  121;    Dec.  Die  i  6L*] 

Appeal  from  Chancery  Conrt,  JeffersM 
County;    HaL  H.  Haynes,  Chancellor. 

Action  by  L.  O.  Hill  and  others  against  J. 
Li.  Moore  and  others.  From  a  decree  (<:•: 
complainants,  defendants  appeal.     Affirmei 

C.  T.  Rankin,  for  appellants.  Swan  i  O 
wood,  for  appellees. 

NEIL,  J.  This  action  was  bron^t  hi  &i 
chancery  court  of  Jefferson  county  to  re- 
cover a  part  of  a  15-acre  tract  of  land  de- 
scribed In  the  pleadings.  The  complainant  de- 
ralgned  a  complete  title  from  tbe  state.  Tb« 
defendants,  however.  Insist  that  one  Imk  i: 
the  chain  of  title,  consisting  of  a  clerk  ail 
master's  deed.  Is  defective,  because  that  i»i 
is  not  supported  by  the  record  of  the  aiw 
In  which  the  land  was  sold;  hence  tkat, 
within  the  rule  laid  down  In  Castleman  t. 
Land  Co.,  1  Tenn.  Ch.  App.  9, 12,  13,  the  com- 
plainant cannot  recover.  The  case  stated 
does  fall  within  the  authority  dted,  and  the 
point  would  be  fatal  to  the  recovery,  but  f« 
the  fact  that  the  rule  referred  to  is  met  by 
Acts  1907,  p.  1181.  c.  834.  This  act  reads 
as  follows: 

"Section  1.  Be  it  enacted,"  ete.,  "fliat  all 
instruments  of  conveyance  executed  in  of- 
ficial capacity  by  any  public  officer  of  tliis 
state,  or  by  any  person  occupying  a  position 
of  trust  or  acting  In  fiduciary  relation  shall  be 
admitted,  held  and  construed  in  and  by  tbe 
courts  of  this  state  as  prima  facie  evidesce 
of  the  facts  in  such  instruments  recited  'a 
so  far  as  such  facts  relate  to  the  execution  cf 
the  power  of  such  office  or  trust. 

"Sec.  2.  Be  it  further  enacted,  ttiat  all  snc-b 
instruments  now  of  record  shall  t>e  admitted, 
held,  and  construed  in  accordance  with  sec- 
tion 1  of  this  act;  provided,  further,  this 
act  shall  not  apply  to  any  pending  lltigatioa.' 

The  deed  referred  to,  so  far  as  necessary  to 
be  quoted,  reads  as  follows: 

"This  Indenture,  made  this  tbe  21st  day 
of  January,  A.  D.  1902,  between  G.  W.  Holt- 
singer,  clerk  and  master  of  the  dbanc«T 
court  at  Dandrldge,  for  Jefferson  count;. 
Tennessee,  of  the  first  part,  and  J.  H.  Fer^ 
son,  of  Jefferson  county,  state  of  Tennessee, 
of  the  second  part,  witnesseth  that  by  a  d^ 
cree  of  said  court,  rendered  at  tbe  Maf 
term,  1899,  in  the  cause  of  J.  H.  Care;. 
Adm'r,  et  al.,  complainants,  v.  J.  L.  Kirby  et 
al.,  defendants,  and  entered  on  page  S67  of 
Minute  Book  11,  the  said  clerk  and  master 
did,  on  the  14th  day  of  Noveml)er,  1899,  se'I 
at  public  auction  the  real  estate  hereinafter 
described  to  the  said  J.  H.  Ferguson,  for 
$1,211.85,  as  appears  from  the  report  of  said 
clerk  and  master,  made  in  said  cause  to  the 
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KoTember  term,  1809,  and  entered  on  page  37 
of  Minute  Book  12,  tbe  Bald  J.  H-  Ferguson 
having  paid  said  sum  of  $1,211.85  as  requir- 
ed by  the  decree  of  said  court,  confirming 
said  report:  Now,  therefore,  In  order  to 
carry  into  effect  said  sale,  In  pursuance  of 
said  decree,  and  In  consideration  of  the  sum 
of  $2  paid  to  the  dcrk  and  master,  the  re- 
ceipt of  which  is  hereby  acknowledged,  the 
said  G.  W.  Holtslnger,  as  such  clerk  and 
master,  doth  hereby  transfer  and  convey  to 
the  said  J.  H.  Ferguson,  and  to  his  heirs 
apd  assigns,  forever,  said  tract  or  parcel  of 
land" — describing    the    land. 

From  these  recitals  the  court  would  pre- 
sume, under  the  statute  referred  to,  that  the 
court  tbat  ordered  the  land  sold  had  Juris- 
diction of  tbe  parties  and  subject-matter, 
and.  In  short,  that  the  clerk  acted  under  due 
authority  in  making  tbe  deed.  Under  tbe 
statute  referred  to  the  burden  would  rest 
uiK)n  any  one  questioning  such  authority  to 
file  a  copy  of  the  record  to  overturn  the 
prima  facie  case  made  by  tbe  deed. 

Otber  errors  assigned  have  been  examined 
and  overruled  orally.  They  need  not  be  re- 
ferred to  in  this  opinion. 

Tbe  chancellor  committed  no  error  in  de- 
creeing the  land  to  the  complainants,  and 
his  decree  Is  aflSrmed,  with  costs. 


WESTERN    UNION   TELBJGRAPH    CO.    v. 

POTTS  et  ux. 
(Supreme  Court  of  Tennessee.     Nov.  7,  1908.) 

1.  TlXEOBAPHS  AWD  THJEPHOKES  {§  68*)— SO- 
CIAL Telegrams  —  Delat  —  Recoveuablb 
Damagb— Mental  Anouish. 

Mental  anjruish  is  an  element  of  damage  re- 
coverable for  delay  in  delivering  a  social  tele- 
gram. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  iS  69,  TO :  Dec.  Dig. 
168.*] 

2.  Teleobaprs  ard  Telephones  (|  66*) — 
Telegbaus— Delays  in  Delivebt— Pebson 
Entitled  to  Damages. 

The  right  to  sue  for  delay  in  delivering  a 
telegram  may  be  in  either  the  sender  or  addres- 
see, and  ritber  on  the  contract  or  for  breach  of 
a  statutory  doty.  If  on  the  contract,  the  right 
of  the  addressee  is  based  on  the  theory  that  the 
contract  was  made  for  his  benefit:  if  under  the 
statute,  the  addressee  sues  as  tne  "aggrieved 
party." 

[E3d.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  87;  Dec.  Dig.  { 
66.^ 

8.  ttxeoraphs  and  telephones  (5  59*)— 
Telegbams — Dklats  in  Delivebt— Actions 
-Nature. 

An  action  for  breach  of  a  telegraph  com- 
pany's statntory  daty  to  promptly  deliver  a  mes- 
sage is  in  effect  one  for  negligence. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  48;  Dec.  Dig.  | 
59.*] 

•4.  Teleobaphs  and  Telephones  (|  67*)— 
Telegbams— Delay  in  Delivebing— Meas- 
ure OF  Damages. 

The  measure  of  damages  for  wrongful  de- 
lay in  delivering  a  death  message,  whether  suit 


be  on  tbe  contract  or  in  tort,  b,  first,  at  least 
nominal  damages ;  second,  such  damages  as  may 
be  fairly  ccmsidered  as  arising  naturally,  or  hav- 
ing been  within  contemplation  of  the  parties 
when  the  contract  was  made ;  and,  third,  in  a 
proper  case,  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Pig.  H  64r-68 ;  Dec.  Dig. 
»  67.»] 

6.  Teleobaphs  and  Telephones  (8  67*)— 
i'eleobams  —  lufbopeb  delivery  —  notics 
OF  Damages. 

A  telegraph  company  may  learn  tbe  grounds 
on  which  It  may  base  an  estimate  of,  or  antici- 
pate, damages  resalting  from  a  failure  to  prop- 
erly deliver  the  message,  either  from  facts  com- 
municated to  its  agents  debora  the  message  or 
from  the  face  of  the  message  Itself. 

[Ed.  Note. — For  otber  cases,  see  Telegraph* 
and  n>lephones,  Cent  Dig.  U  64r-68;  Dec.  Dig. 
t  67.»] 

6.  Teleobaphs  and  Telephones  (S  66*) — 
Telegbams— Delay  in  Deliveby— Who  mat 
Sue  roB. 

Action  -for  delay  in  delivering  a  telegram 
may  be  brought  by  one  whose  name  appean  in 
the  message  as  the  beneiiciaiy  thereof,  though 
he  be  neither  sender  nor  addressee,  or  in  the 
name  of  an  undisclosed  principal  of  the  sender. 
[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  87;  Dec.  Dig.  I 
66.»] 

7.  Teleobaphs  and  Telephones  (|  68*) — 
Death  Mesbaoeb— Undisclosed  Pbincipal 
—Mental  Anguish— Right  to  Recoveb. 

The  andisclosed  principal  of  both  the  sender 
and  the  addressee  of  a  death  message  cannot  re- 
cover damages  for  mental  anguish ;  her  measure 
of  recovery  being  only  such  damages  as  tbe 
apparent  sender  could  recover,  the  cost  of  the 
tebgram. 

[Ed.  Note.— For  otber  cases,  see  Telegraphs 
and  Telephtmes,  Cent  Dig.  {{  69,  70 ;  Dec.  Dig. 
«  68.*] 

Appeal  from  Circuit  Court,  Hamilton 
County;   M.  M.  Allison,  Judge. 

Action  by  A.  B.  Potts  and  wife  against 
the  Western  Union  Telegraph  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Reversed  and  reodered. 

Shields,  Gates  ft  Monntcastle  and  Brown 
ft  Spnrlock,  for  appellant  Murray  ft  Mur- 
ray, for  appellees. 


NEni/,  J.  Action  to  recover  damages  for 
failure  to  promptly  deliver  a  telegram,  re- 
covery in  the  court  below  for  $500,  and  an 
appeal  in  error  by  the  company. 

Tbe  facts  are  as  follows: 

The  mother  of  Mrs.  Clara  Potts,  of  Chat- 
tanooga, Tenn.,  was  lying  at  tbe  point  of 
death  near  SpringviUe,  Ala.  Mrs.  Potts  re- 
quested her  brother,  W.  D.  Self,  to  telegraph 
news  of  her  mother's  death  to  Chattanooga, 
when  it  should  occur,  In  time  to  enable  her 
to  be  present  at  the  funeral.  The  arrange^ 
ment  between  them  was  tbat  the  message 
was  to  be  sent  to  her  husband,  A.  B.  Potts, 
at  his  place  of  business,  and  he  promised 
his  wife  that  on  receiving  sncii  a  menage 
he  would  promptly  deliver  it  to  her.  Mr. 
Self  complied  with  his  promise  by  handing 
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to  plaintiff  In  error  for  transmission  the 
following  message: 

"Sprlngrrllle,  Ala.,  2/14,  1908. 
"A.   B.   Potts,   0/0  Master  Mecbanlc,  a   S. 
Sboiis,  Chattanooga,  Tenn. 

"Mother  died  this  morning,  seyen  o'clock; 
come  to  Sprlngrllle,  train  one,  tonight. 

"W.  D.  Self." 

The  message  readied  Chattanooga  at  2:48 
p.  m.  on  the  same  day,  and  could  have  been 
delivered  In  ample  time  to  enable  Mrs.  Potts 
to  leave  for  Sprlngvllle  on  the  6:30  p.  m. 
train.  If  she  had  received  the  message  In 
time,  she  coold  and  would  have  reached 
Sprlngvllle  In  ample  time  for  the  fnneral. 
The  company,  howevor,  negligently  failed 
to  deliver  the  message  until  after  the  6:80 
train  had  left  In  consequence  of  this  neg- 
ligence Mra  Potts  could  not  leave  for  Sprlng- 
vllle until  the  next  morning.  She  left  on 
I  the  earliest  train  possible  after  the  delivery 
of  the  message  to  her  husband,  but  was  able 
to  reach  her  mother's  home  only  after  the 
Interment  had  taken  place. 

Mrs.  Potts  and  her  husband  brought  salt 
to  recover  damages  on  this  state  of  facts, 
with  the  result  already  stated. 

The  company  had  no  further  knowledge 
or  notice  of  the  relations  of  the  parties,  or 
the  probable  consequences  of  a  negligent 
failure  to  deliver  the  message,  than  such  as 
was  furnished  by  the  face  of  the  message 
Itself. 

The  company  moved  for  peremptory  In- 
structions In  the  court  below,  which  was  re- 
fused, and  it  insists  here  that  the  court  err- 
ed in  denying  the  motion. ' 

The  plaintiff  In  error  Insists  that  the  facts 
stated  do  not  make  out  a  case  of  liability 
against  it,  since,  as  It  claims,  Mrs.  Potts  was 
neither  sender  nor  sendee  of  the  message, 
and  there  was  nothing  on  Its  face  Indicating 
that  she  had  any  Interest  in  It  Hence  It 
Is  said  the  consequences  to  Mr&  Potts,  in 
the  way  of  mental  suffering  or  otherwise,  or 
a  failure  on  the  part  of  the  company  to  de- 
liver the  message,  could  not  have  been  with- 
in reasonable  contemplation. 

At  a  former  term  of  the  court  the  Judg- 
ment of  the  circuit  conrt  was  afiSrmed,  and 
a  petition  for  rehearing  was  thereafter  filed 
by  the  telegraph  company,  and  was  held 
under  advisement 

It  is  not  necessary  to  discuss  ^e  right  to 
damages  for  mental  anguish  arising  from  de- 
lay in  the  delivery  of  a  social  telegram. 
That  question  has  long  been  settled  in  this 
state.  Wadsworth  ▼.  Telegraph  Company., 
86  Tenn.  69B^  8  8.  W.  574,  6  Am.  St  Rep. 
864;  Railroad  v.  Grlffln,  92  Tenn.  694,  22 
S.  W.  73T;  Telegraph  Company  v.  Mellon, 
96  Tenn.  66,  83  S.  W.  725;  Telegraph  Com- 
pany v.  Robinson,  97  Tenn.  638,  87  S.  W. 
546,  84  L.  R.  A.  431;  Telegraph  Co.,  ▼.  Frith, 
106  Tenn.  187,  68  S.  W.  118;  Gray  v.  Tele- 
graph Co.,  108  Tena  89,  64  S.  W.  1063,  66 
U  R.  A.  801,  91  Am.  St  Rep.  706;  Telephone 
Co.  T.  Brown,  104  Tenn.  56,  55  &  W.  165. 


The  right  to  sue  may  be  in  either  the  sender 
or  the  sendee,  and  may  be  either  <mi  the  coo- 
tract  or  for  breach  of  the  statntory  doty 
to  promptly  deliver.  If  on  the  contract,  tlie 
right  of  the  sendee  Is  based  on  the  proposi- 
tion that  the  contract  must  be  treated  u 
made  between  the  sender  and  the  company 
for  the  benefit  of  the  sendee;  If  nnda  the 
statute,  the  sendee  sues  as  the  "aggrlererl 
party."  Manler  &  Co.  v.  Telegraph  Co,  94 
Tenn.  442,  448,  29  S.  W.  732;  Gray  ▼.  Tele- 
graiA  Co.,  106  Tain.  39,  64  S.  W.  1063,  56 
U  R.  A.  301,  91  Am.  St  Rep.  706;  Telegrapk 
Oo.  V.  Uellon,  supra.  The  ground  of  the 
action.  If  on  the  contract  Is  for  the  breach 
thereof;  if  under  the  statute.  It  la  for  the 
failure  to  perform  the  duty  imposed,  and  In 
effect  the  action  is  equivalent  to  one  for 
negligence.  Gray  v.  Telegraph  Co.,  108  Tenn. 
39,  49,  50,  64  S.  W.  1063,  56  U  R.  A.  301. 
91  Am.  St  Rep.  706;  Wadsworth  t.  Tele- 
graph Co.,  supra;  Jones  v.  Tele^aph  Cc 
101  Tenn.  442,  47  S.  W.  699;  Telegraph  Ca 
V.  Mellon,  supra.  The  measure  of  damage, 
whether  the  suit  be  on  the  contract  or  in 
tort  Is,  In  this  class  of  cases  substantiallr 
the  same,  viz.:  (1)  If  there  has  been  a  vi- 
olation of  the  contract  or  a  breach  of  duty 
on  the  part  of  the  company,  the  aggrieved  par- 
ty is  entitled  to  recover,  in  any  event  nomi- 
nal damages.  Wadsworth  v.  Telegraph  Co,' 
supra;  Jones  ▼.  Telegraph  Co.,  supra;  Tele 
graph  Co,  t.  Mellon,  supra;  Gray  t.  Tele- 
graph Oo.,  BXfpTtL.  (2)  Such  damages  as  ma; 
be  fairly  and  reasonably  considered  as  aris- 
ing naturally,  in  the  usual  course  of  things, 
from  the  breach  of  the  contract  or  the  viola- 
tion of  public  duty,  or  such  damages  as  may 
be  reasonably  supposed  to  have  beoi  with- 
in the  contemplation  of  both  parties,  at  the 
time  they  made  the  contract  as  the  prob- 
able result  of  a  breach  of  it  Wadsworth  ▼. 
Telegraph  Co.,  supra;  Railroad  t.  GrUHn, 
supra;  Telegraph  Co.  v.  Reld,  120  Ey.  231.  85 
S.  W.  1171,  70  L.  B.  A.  289;  McPe^  v. 
Telegraph  Ca,  107  Iowa,  356.  78  N.  W. 
63,  43  L.  R.  A.  214,  70  Am.  St  Rep.  205: 
27  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  1069.  (31 
In  a  proper  case,  punitive  damages.  Tele- 
graph Co.  v.  Frith,  105  Tenn.  167,  58  a  W. 
118;  Telegraph  Co.  v.  Mellon,  supra.  The 
company  may  learn  the  grounds  on  which 
it  may  base  an  estimate  of,  or  anticipate. 
the  damages  that  may  result  or  naturally 
flow  from  a  failure  to  properly  deUrer  the 
message,  either  from  facts  conmnnlcated  to 
Its  agents  dehors  the  message  or  from  the 
face  of  the  message  Itself.  Pepper  t.  Tele- 
graph Co.,  87  Tenn.  554,  558,  11  S.  W.  783, 
4  L.  R.  A.  660,  10  Am.  St  Rep.  699;  Tele- 
graph Co.  V.  Frith,  supra;  Telegraph  Co. 
V.  Adams,  76  Tex.  631,  12  S.  W.  857,  6  li.  R 
A.  844,  16  Am.  St  Rep.  920;  Postal  Tele- 
graph Co.  ▼.  LathTop,  181  IlL  675.  23  M.  E. 
583,  7  L.  R.  A.  474,  19  Am.  St  Rep.  65;  Tele- 
graph Co.  V.  Feegles,  75  Ter.  637,  12  8.  W. 
860;    Reese  v.  Telegraph  Co.,  123  Ind.  294, 
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a*  N.  B.  168,  T  L.  R.  A.  583;  Telegraph  Co. 
V.  Swearlnglii,  97  Tex.  293,  78  8.  W.  491, 
104  Am.  St  Rep.  876;  Bright  t.  Telegraph 
Co.,  132  N.  O.  317,  43  S.  B.  841;  Davis  v. 
Telegraph  Co.,  107  Ky.  627,  64  S.  W.  849, 
92  Am.  St  Rep.  871;  Telegraph  Co.  ▼.  Ed- 
mondson,  91  Tex.  206,  42  8.  W.  649. 

It  Is  not  necessary  to  a  recovery  that  the 
suit  should  be  brought  either  by  the  person 
whose  name  appears  in  the  telegram  as  the 
sender,  or  by  the  one  whose  name  appears 
as  the  sendee.  It  may  be  brought  by  one 
whose  name  appears  upon  the  face  of  the 
message  as  the  beneficiary  thereof,  though 
neither  the  sender  nor  the  sendee.  Tele- 
graph Co.  V.  Mellon,  supra,  Whltehlll  v.  Tele- 
graph Co.  (C.  C.)  186  Fed.  499,  600.  Or  it 
may  be  brought  by  the  undisclosed  princi- 
pal of  the  sendor.  Milliken  v.  Telegraph  Co., 
110  N.  Y.  403,  18  N.  B.  261,  1  L.  B.  A.  281; 
Leonard  ▼.  Telegraph  Co.,  41  N.  T.  644,  1  Am. 
Rep.  446,  454;  Harkness  v.  Telegraph  Co., 
73  Iowa,  100,  34  N.  W.  811,  6  Am.  St  Rep. 
672;  Telegraph  Co.  v.  Broesche,  72  Tex.  654, 
10  S.  W.  734,  13  Am.  St  Rep.  843. 

It  would  seem  to  follow,  from  the  prin- 
ciples above  stated,  that  the  undisclosed  prin- 
cipal of  the  sendee  might  also  bring  the  ac- 
tion; but  the  contrary  has  been  held  in  two 
cases.  Lee  v.  Western  Union  Telegraph  Co., 
51  Mo.  App.  376;  Western  Union  Telegraph 
Co.  T.  Schrlver,  141  Fed.  538,  72  C.  C.  A.  596, 
4  L.  R.  A.  (N.  8.)  678.  And  there  seems  to 
be  a  general  disinclination  to  extend  the 
right  of  recovery  for  mental  anguish,  as  dis- 
tinguished from  physical  injury,  beyond  the 
point  already  reached  by  the  authorities. 
However,  it  seems  to  be  recognized  that 
where  the  person  Interested  in  the  telegram 
Is  the  undisclosed  principal  of  both  the  send- 
er and  the  sendee,  he  may  recover.  Leonard 
V.  Telegraph  Co.,  supra;  Milliken  v.  Tele- 
graph Co.,  supra. 

This  is  the  case  we  have  before  the  court 
now  for  consideration.  Both  the  sender  and 
the  sendee  were  the  agents  of  the  undisclosed 
principal,  Mrs.  Clara  Potts. 

The  petition  to  rehear  and  the  accompany- 
ing brief,  so  far  as  they  need  be  noticed, 
make  the  point  that  the  court,  in  the  former 
opinion,  erred  In  respect  of  the  measure  of 
damages.  It  is  conceded  that  the  undisclos- 
ed principal  of  the  sender  of  a  telegram  could 
sue  for  breach  of  the  contract;  but  it  is  said 
that  he  would  have  to  adopt  the  contract  as 
he  found  It  that  he  would  be  entitled  to  re- 
cover only  such  damages  as  the  apparent 
sender  could  recover,  and  that  this  would 
necessarily  exdlude  damages  for  the  mental 
anguish  ot  the  undlscloBed  principal;  tliat 
ttie  telegraph  company  and  the  apparent 
sender,  together  with  the  language  of  the 
message^  would  be  the  persons  and  the  mat- 
ter for  consideration;  that  the  company 
would  be  presumed  to  have  in  contemplation 
the  language,  purport,  and  effect  of  the  mes- 
sage, and  the  relation  of  the  apparent  sender 
thereto,  and  would  be  liable  to  the  apparent 


sender,  in  case  of  a  breach  of  duty  In  respect 
of  the  message,  for  all  such  damages  as 
might  be  considered  as  arising  naturally,  in 
the  ordinary  course  of  things,  from  such 
breach  of  contract  or  violation  of  duty,  but 
this  could  not  be  held  to  Include  a  special 
injury  to  a  third  person,  whose  particular 
relation  to  the  matter  could  not  be  held  in 
contemplation,  because  not  only  unknown, 
but  unsuggested  by  the  language  of  the  mes- 
sage or  otherwise;  that  where  the  subject 
of  the  message  is  some  commercial  matter, 
and  a  breach  of  duty  occurs  on  the  part  of 
the  telegraph  company,  the  nature  of  the 
business,  which  is  the  subject  of  the  telegram, 
places  the  parties  thereto  in  possession  of 
data  from  which  they  may  contemplate  the 
probable  effect  of  a  failure  in  correct  and 
seasonable  transmission  and  delivery  on  the 
part  of  the  company,  and  that  an  undisclosed 
principal  can  obtain  the  benefit  of  this  as 
fully  as  the  agent  the  apparent  sender;  but 
that  the  case  is  different  in  respect  of  social 
messages,  since  in  these  the  personal  element 
enters  of  the  special  relation  of  the  parties 
thereto,  and  unless  the  existence  of  such 
parties  and  the  fact  that  they  have  an  inter- 
est in  the  message  l>e  called  to  the  attention 
of  the  company,  by  something  in  the  language 
of  the  message  itself  or  by  collateral  infor- 
mation given  to  the  company  or  its  agent  In 
the  course  of  the  transaction,  it  is  impossible 
that  there  should  have  been  had  in  contem- 
plation the  relationship  and  Interest  of  such 
parties,  and  the  probable  result  to  them  of 
a  breach.  It  is  said  that  it  was  on  this  prin- 
ciple that  the  recoveries  were  based  in  favor 
of  the  undisclosed  principal  In  the  two  com- 
mercial cases  referred  to  in  the  original  opin- 
ion (Leonard  v.  Telegraph  Co.,  41  N.  Y.  644, 
1  Am.  Rep.  446,  454 ;  Harkness  v.  Telegraph 
Ca,  78  Iowa,  190,  34  N.  W.  811,  6  Am.  St 
R^.  672),  and  on  which  relief  for  mental 
anguish  was  denied  in  Telegraph  Co.  v.  Kerr, 
4  Tex.  Civ.  App,  280, 23  S.  W.  564,  and  Pacif- 
ic Express  Co.  v.  Redman  (Tex.  Civ.  App.) 
60  S.  W.  677,  and  tliat  the  two  mental  an- 
guish cases  relied  upon  in  the  original  (pin- 
ion (Cashlon  v.  Telegraph  CO.,  124  N.  C. 
469,  82  S.  E.  746,  45  L.  R.  A.  160,  and 
Landie  v.  Telegraph  Co.,  124  N.  a  628, 
82  S.  E.  886)  have,  shice  the  delivery 
of  our  former  opinion,  been  discredited  by 
the  Supreme  Court  of  North  Carolina;  the 
first-mentioned  case  having  been  In  terms' 
overruled,  and  the  second  in  effect,  by  the 
case  of  Helms  v.  Western  Union  Telegraph 
Co.,  148  N.  a  386,  66  S.  E.  831.  8  L.  R.  A. 
(N.  S.)  249,  118  Am.  St  Rep.  811,  it  having 
been  held  In  the  case  last  dted,  and  the  two 
Texas  cases  (4  Tex.  Civ.  App.  280,  23  8.  W. 
664,  and  [Tex.  Civ.  App.]  60  S.  W.  677)  that 
the  undisclosed  principal  in  a  social  tele- 
gram could  not  recover  for  his  mental  an- 
guish, but  only  such  damages  as  the  apparent 
sender  could  recover— that  is,  the  cost  of  the 
telegram. 
This  view  of  the  matter  was  not  suggested 
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by  counsel  at  tbe  former  hearing,  nor  did 
it  occur  to  the  court;  but  after  further  ex- 
amination of  the  authorities  and  careful  re- 
flection we  are  of  the  opinion  that  this  Is 
the  correct  .view.  Of  course,  there  never 
could  have  been  any  doubt  of  the  general 
proposition  that  an  undisclosed  principal  of 
the  sender  could  have  the  benefit  of  a  con- 
tract made  for  him  by  his  agent  In  the  name 
of  the  latter;  but  the  conditions  which  he 
must  submit  to  In  availing  himself  of  such 
contract  were  not  sufficiently  attended  to  In 
due  correlation  to  the  measure  of  damages 
In  cases  of  the  character  before  us. 

In  our  own  case  of  Foster  v.  Smith,  2  Cold. 
474,  478,  88  Am.  Dec.  604,  the  court  said :  , 

"It  will  make  no  difference  in  such  cases 
•  •  •  tliat  the  principal,  at  the  time  of 
entering  into  the  contract,  Is  unlinown  or 
unsuspected,  nor  that  the  third  person  has 
dealt  with  the  agent,  supposing  him  to  be 
the  sole  principal.  -The  only  effect  of  the 
last  consideration  Is  that  tbe  principal  will 
not  be  permitted,  while  insisting  upon  the 
contract,  to  intercept  the  right  of  such  third 
person  in  regard  to  the  agent;  but  he  must 
take  the  contract,  subject  to  all  the  rights  of 
such  third  person.  In  the  same  way  as  if 
the  agent  was  the  sole  principal,  and  subject 
to  these  rights  the  principal  may  generally 
sue  upon  such  contract  in  the  same  manner 
as  if  he  had  personally  made  it  Neither 
can  it  make  any  difference  that  the  contract 
be  of  that  character  that  the  agent  may  main- 
tain a  suit  upon  it  in  his  own  name.  In 
cases  where  a  third  person  deals  with  an 
agent,  supposing  him  to  be  the  principal,  and 
without  any  knowledge  that  tbe  property  in- 
volved in  the  transaction  belongs  to  another, 
such  third  person  may  acquire  rights  which 
will  be  protected;  and  to  this  end,  it  can 
make  no  difference  whether  the  action  be  in 
the  name  of  the  principal  or  agent  The 
right  to  sue  upon  the  contract  entered  Into 
by  the  agent,  within  the  scope  of  his  power, 
and  to  the  enjoyment  of  all  its  benefits  and 
advantages  by  operation  of  law,  fiows  to 
the  principal,  though  he  may  be  unknown; 
and  the  fact  that  the  third  person  dealt  with 
tbe  agent,  believing  him  to  be  the  principal, 
cannot  defeat  the  rights  of  the  principal. 
Neither  will  tbe  fact  that  the  name  of  the 
principal  was  concealed,  while  such  third 
person  was  induced  to  contract  with  the 
agent  believing  him  to  be  tbe  principal,  be 
permitted  to  defeat  the  rights  of  such  third 
person  under  or  growing  out  of  such  contract, 
even  though  tbe  action  be  bronght  in  the 
name  of  the  principal ;  and  in  all  such  cases 
It  may  be  said  the  principal  'steps  into  the 
shoes  of  the  agent' " 

In  Western  Union  Telegraph  Co.  v.  Kerr, 
supra,  it  appeared  that,  the  husband  of  Mrs. 
Kerr  being  ill,  she  asked  one  Henderson 
to  send  a  message  to  Dr.  J.  C.  Jones,  at 
Oonzales,  Tex.  This  message  was  sent  but 
was  signed  only  by  Henderson,  and  it  was 
not  known  to  the  telegraph  company,  or  to 


its  agent,  that  Henderson  was  acting  a 
agent  for  Mrs.  Kerr.  The  message  «as 
not  delivered  promptly,  the  husband  of  Uo. 
Kerr  died,  and  the  suit  was  brought  to  r- 
cover  compensation  for  mental  anguish  slI 
for  suspense  experienced  by  ber,  as  tbe  re- 
sult of  the  failure  of  Dr.  Jones  to  arrive  is 
she  expected.  On  this  subject  the  cow. 
said: 

"The  telegram,  according  to  the  petitirju. 
was  sent  by  the  agent  of  appellee  for  h^'r 
benefit  A  breach  of  the  contract  thus  naile 
would  give  rise  to  a  cause  of  action  for  daic- 
ages  legitimately  resulting.  That  this  U 
true,  if  Henderson  acted  as  plaintiff's  agen', 
appellant's  counsel  does  not  deny.  The  s(«- 
ond  question  presented  does  not  involve  > 
denial  of  the  right  of  an  undisclosed  prin- 
cipal to- sue  upon  a  broken  contract  made  \>! 
his  agent  for  his  benefit  but  raises  a  ques- 
tion as  to  the  character  of  damages  recover- 
able." 

After  adverting  to  the  fact  that  the  tel^ 
graph  company  had  no  notice  that  Hender- 
son was  acting  as  agent  for  Mrs.  Kor.  the 
court  continued :  "There  was  nothing  in  tl:e 
dispatch,  or  the  circumstances  attending  its 
delivery,  to  excite  any  inquiry  as  to  the  plain- 
tiff's connection  with  it  How  can  it  be  said 
that  a  condition  of  ber  mind,  the  result  of 
the  failure  to  deliver,  entered  Into  the  ai- 
culatlon  of  the  parties  when  it  was  sent? 
It  may  be  true  that  she  can  enforce  the  con- 
tract, if  made  by  her  agent  for  her  benefit: 
but  she  must  adopt  it  as  It  was,  and  can 
recover  nothing  but  what  the  agent  cooiit 
recover  If  he  sued  in  his  own  name.  All  it- 
fenses  and  rights  which  the  defendant  conld 
urge  against  the  agent.  If  suing,  it  niiT 
urge  against  the  plaintiff.  Mechem,  Ag.  ^ 
773.  Can  it  be  contended  that,  in  a  <nlt 
on  this  telegram  by  Henderson,  such  ele- 
ment of  damages  would  be  mental  angnish 
of  Mrs.  Kerr?  •  •  *  That  the  fact  of  tlie 
agency  was  not  communicated  may  be  im- 
material to  some  questions,  but  very  materiti 
to  others.  The  principal  may  sue  for  breicb 
of  tbe  contract  made  for  his  benefit  wheth- 
er his  existence  and  connection  with  it  wen 
disclosed  or  not ;  but  he  cannot  in  onr  opin- 
ion, recover  a  class  of  damages  afCecting  his 
person,  which  an  ignorance  of  his  existence 
put  t>^ond  the  contemplation  of  the  otbs 
contracting  party." 

The  case  of  Pacific  Express  GompasT  v. 
Redman,  supra,  is  in  strict  accord.  In  that 
case  it  appeared  that  Miss  Redman,  throoed 
her  agent,  N.  B.  Pruett  ordered  certain  medi- 
cine, by  express,  from  a  neighboring  town. 
By  reason  of  the  negligence  of  the  expiw 
company  the  medicine  was  not  promptly  d^ 
llvered,  and  as  a  result  thereof  Hiss  Bed- 
man  averred  that  she  suffered  great  physi- 
cal and  mental  pain,  and  her  recovery  vai 
seriously  retarded.  It  vras  not  known  to  the 
express  company  that  Mr.  Pmett  was  «ctlnf 
as  her  agent  He  made  the  order  in  his  ovn 
name,  and  it  was  held  that  Miss  Redmtt 
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conld  not  recover  any  damages  peculiar  to 
herself,  but  only  such  as  Pruett  coold  haye 
recovered  If  be  bad  been  suing. 

In  view  of  what  baa  been  said  In  this 
opinion,  we  think  that  the  conclusion  reached 
in  the  former  opinion,  as  to  the  liability 
of  the  company,  was  erroneous,  and  that  a 
peremptory  Instruction  should  have  been  giv- 
en in  favor  of  the  company,  to  the  extent,  at 
least,  of  directing  a  verdict  for  nominal 
damages  only — that  is,  for  the  price  of  the 
message,  40  cents.  A  judgment  will  accord- 
Ingly  be  entered  now.  The  plaintiff  In  er- 
ror will  pay  the  costs  of  this  court,  and 
the  defendant  in  error  the  costs  of  the  court 
below. 


KNIOHTS   OF   PYTHIAS    OF    NORTH 
AMERICA,  ETC.,  et  al.  v.  BOND. 

(Supreme  Court  of  Arkansas.     Nov.  2,  1908.) 
Appeai,  and   Erbor  (I   1134*)— Abbkncb   of 

BiLi.  OF  Exceptions— Affibmance. 

Where  it  appears  from  the  record  that  no 
bill  of  exceptions  was  filed  within  the  time  al- 
lowed by  the  lower  court,  and  no  error  appears 
on  the  face  of  the  record,  the  judgment  will  be 
affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Gent.  Dig.  {  4454;  Dec.  Dig.  i  1134.*] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;  Robert  J.  Lea,  Judge. 

"Action  between  the  Knights  of  Pythias 
of  North  America,  South  America,  Europe, 
Asia,  Africa,  and  Australia,  and  the  Grand 
Jarisdlctlon  of  Arkansas  against  John  A. 
Bond.  From  the  judgment,  the  Knights  of 
Pythias  appeal.    Affirmed. 

Jones  &  Price,  for  appellants.  L.  J.  Brown, 
for  appellee. 

McCULLOCH,  J.  It  appears  from  the  re- 
cord that  no  bill  of  exceptions  was  filed  with- 
in the  time  allowed  by  the  circuit  court; 
and,  as  no  error  appears  on  the  face  of  the 
record  the  judgment  must  be  affirmed.  It  Is 
BO  ordered. 


FARMERS'  &  MERCHANTS'  BANK  v. 

LAYSON  LUMBER  CO. 

(Supreme  Court  of  Arkansas.     Nov.   2,   1908.) 

1.  Evidence  (S  179*)— Sbcondasy  Evidence— 
Gbound»— Possession  bt  Advebsabt. 

Where  a  deed  in  plaintjfiTs  chain  of  title 
had  never  been  recorded,  and  was  presumptive- 
ly in  possession  of  the  grantee,  whom  plaintiff, 
after  making  a  reasonable  effort,  was  unable  to 
find,  parol  evidence  of  the  contents  of  the  deed 
-was  admissible  as  though  the  deed  was  lost  and 
destroyed. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  S  696 ;    Dec.  Dig.  §  179.*] 

2.  Judgment  (8  682*)— Conclusiveness— Peb- 
SONS  Not  Parties. 

Kirby's  Dii;.  |  5694,  relating  to  the  fore- 
closure of  special  municipal  assessments,  pro- 
vides ttiat  the  owner  of  property  assessed  shall 
be   made   a  defendant,   it  known,  and,   if   not 


known,  the  fact  shall  be  stated  In  the  complaint 
"and  the  suit  shall  proceed  as  a  proceeding  in 
rem  against  the  property  assessed.*^  Held  that, 
where  a  suit  to  foreclose  an  assessment  was 
brought  against  an  alleged  owner  after  he  bad 
conveyed  the  property  to  another  by  an  unre- 
corded deed  and  the  complaint  did  not  state 
that  the  owner  was  unknown,  the  suit  was  not 
in  rem,  and  the  decree  was  therefore  not  bind- 
ing against  the  alleged  owner's  grantee  and  bis 
successors  in  title. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1203;   Dec.  Dig.  8  682.*] 

Appeal  from  Polk  CJhancery  Court;  X  V. 
Bourland,  Chancellor. 

Suit  by  the  Layson  Lumber  Company 
against  the  Farmers'  &  Merchants'  Bank. 
Decree  for  complainant,  and  defendant  ap- 
peals.     Affirmed. 

Norwood  &  Alley,  for  appellant  Pole  Mc- 
Fbetrlge  and  Olney  &  Lundy,  for  appellee. 

BATTLE,  J.  The  Layson  Lumber  Com- 
pany brought  this  suit  against  the  Farmers' 
&  Merchants'  Bank,  in  the  Polk  chancery 
court,  to  set  aside  a  decree  under  which  lot 
No.  6,  In  block  No.  53,  In  the  city  of  Mena, 
In  this  state,  had  been  sold  to  pay  certain 
delinquent  assessments  due  to  Improvement 
district  No.  1,  In  said  city,  and  to  cancel  a 
deed  executed  to  the  Farmers'  &  Merchants' 
Bank,  the  purchasers  at  the  sale. 

An  assessment  was  made  by  the  dty  conn- 
cU  of  Mena  upon  lot  No.  6,  In  block  53,  and 
the  other  lots  in  the  district,  for  the  purpose 
of  constructing  certain  public  Improvements. 
The  assessment  due  the  district  for  the  years 
1903  and  1904  not  being  paid  within  the  time 
prescribed  by  law,  a  suit  was  brought  on  the 
12th  day  of  October,  1904,  by  the  board  of 
Improvement  of  the  district  against  3.  D. 
Eubanlcs  as  the  owner  of  lot  6,  In  the  Polk 
chancery  court,  to  enforce  the  payment  of 
the  unpaid  assessment  It  was  not  stated  in 
the  complaint  in  the  suit  that  the  owner  was 
unknown,  but,  on  the  contrary,  Eubanks  was 
named  aa  sucb.  The  plaintiff  In  that  suit  re- 
covered a  decree  against  the  defendant  for 
the  unpaid  assessments,  and  the  lot  was  or- 
dered to  be  sold  to  pay  the  same,  and  a  com- 
missioner was  appointed  to  make  the  sale. 
The  commissioner  sold  the  lot  on  the  6th  day 
of  January,  1906,  to  E.  W.  Hutchinson,  and. 
the  sale  was  approved  and  confirmed  by  court 
on  the  30th  day  of  the  same  month.  On  the 
10th  day  of  April,  1907,  Hutchinson  transfer- 
red his  certificate  of  purchase  to  the  de- 
fendant. Farmers'  &  Merchants'  Bank,  and 
on  the  27tb  day  of  May  following  a  deed 
therefor  was  duly  executed  by  the  commis- 
sioner to  the  defendant,  which  was  approv- 
ed by  the  court 

Eubanks  did  not  own  the  lot,  and  had  no 
Interest  In  it  at  the  time  the  suit  was  brought 
against  him,  but  had  conveyed  It  to  Robert 
Parker  on  the  25th  day  of  September,  1903, 
who  conveyed  to  John  Layson  on  the  7th  day 
of  June,  1906,  and  he  conveyed  It  to  a  trustee 
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for  Layson  Lumber  C!ompany  on  the  Sd  day 
Ot  July,  1906. 

In  the  trial  of  this  suit  k  was  shown  that 
the  deed  of  Eubanks  to  Parker  was  not  on 
record,  and  It  was  proved  by  plalntUfs  that 
they  did  not  know  where  Parker  is  or  was, 
and  that  they  had  made  efforts  to  find  him 
for  the  purpose  of  taking  his  deposition  in 
this  case  and  failed.  Upon  this  proof  plain- 
tiffs, over  the  objection  of  the  defendant, 
were  allowed  to  prove  by  Eubanks  that  he 
conveyed  the  lot  to  Parker  on  the  25th  day 
of  September,  1903. 

The  court  set  aside  the  deed  of  commis- 
sioner to  the  defendant,  quieted  title  to  the 
lot  in  plaintiffs,  and  decreed  that  they  pay 
the  amount  of  assessments  upon  the  lot  for 
the  years  1903  and  1904  to  the  defendant; 
and  it  appealed. 

The  trial  court  committed  no  error  In  ad- 
mitting the  testimony  of  Eubanks  to  show 
that  he  conveyed  the  lots  to  Robert  Parker 
on  the  25th  day  of  September,  1903 ;  it  hav- 
ing been  virtually  shown  that  the  deed  he 
executed  for  the  purposes  of  this  suit  was 
lost,  it  not  being  recorded,  and  appellees 
having  failed  to  find  Parker  after  making  a 
reasonable  effort  to  do  so.  The  deed  could 
not  be  procured,  and  secondary  evidence  was ' 
admissible  to  prove  Its  contents.  Like  a  deed 
lost  or  destroyed.  It  is  the  only  evidence 
which  can  prove  its  contents.  In  such  cases 
it  is  the  i>est  evidence  that  can  be  produced, 
and  for  that  reason  Is  competent 

The  decree  In  the  suit  against  Eubanks  did 
and  does  not  affect  Parker  and  those  holding 
under  him  or  their  interest  in  the  lot;  they 
not  being  parties  thereto  and  tbe  suit  not  be- 
ing in  rem.  The  statute  in  such  cases  pro- 
vides: "The  owner  of  the  projwrty  assessed 
shall  be  made  a  defendant  if  known;  If  he 
is  not  known,  tbat  fact  shall  be  stated  in 
the  complaint  [which  was  not  done  In  the 
complaint  in  the  suit  against  Eubanks],  and 
the  suit  shall  proceed  as  a  proceeding  in  rem 
against  the  property  assessed."  Kirby's  Dig. 
§  5694.  In  Greenstreet  v.  Thornton,  60  Ark. 
369,  373,  30  S.  W.  347,  348,  27  L.  R.  A.  735, 
a  suit  like  this,  Mr.  Justice  Riddlck,  deliv- 
ering the  opinion  of  the  court,  and  dlscuss- 
•  ing  this  statute,  said:  "There  Is  only  one 
contingency  In  which  a  general  notice  is  au- 
thorized by  the  statute  in  proceedings  of  this 
kind,  and  that  is  when  the  owner  of  the  prop> 
erty  is  unknown.  That  fact  must  be  alleged 
in  the  complaint,  and  the  suit  proceeds,  so 
says  the  statute,  'as  an  action  In  rem  against 
tbe  property.'  Summons  issues  against  the 
unknown  owner  of  the  particular  property, 
and  service  is  bad  by  affixing  a  copy  of  the 
same  to  tbe  proi)erty  and  by  publication.  In 
such  a  case  the  notice  is  general  to  the  un- 
known owner,  whoever  he  may  be,  and,  tf  the 
summons  Is  served  in  the  manner  required, 
all  parties  must  take  notice,,  for  It  includes 
all  who  have  an  Interest  in  the  property. 


But,  as  before  stated,  this  general  notice  U 
only  allowed  where  the  owner  of  the  p«j?- 
erty  is  unknown,  and  that  fact  alleged  in  tbe 
complaint  When  it  Is  not  alleged  that  tbe 
owner  is  unknown,  and  the  proceedings  are 
against  a  certain  person  named  as  a  def aid- 
ant, and  alleged  to  be  the  owner  of  the  prop- 
erty, then,  whether  there  be  actual  service 
upon  him  or  only  constructive  service  in  the 
manner  designated  by  the  statute,  it  is  a  no- 
tice to  him  only,  and  the  decree  affects  only 
his  interest  in  the  land,  whatever  it  may  be. 
and  no  one  else  Is  bound  by  it" 
Decree  affirmed. 


ST.  LOUIS,  I.  M.  &  S.  RY.  CO.   t.   RICH- 
ARDSON. 
(Supreme  Court  of  Arkansas.     Nov.  2.  190^.> 

1.  Cabbiebs   (§  318*)— Passengkb — AcnoHS- 
EviDBNCE— SurnciKNCT— Nkguoknck. 

la  an  action  by  a  passenger,  the  evidence 
held  to  warrant  a  finding  that  the  company  wu 
negligent  In  failing  to  maintain  its  track  free 
from  low  places  and  defects. 

[EM.    Note.— For    other    cases,    see    Canien, 
Cent.  Dig.  J  1307 ;   Dec  Dig.  i  3ia*l 

2.  Trial  (§  260*)— Instbuotions— Rwjcests— 

IKSIBUCTIOMB    OTKBBWISS    OIVEK  —  IKJCBI 
TO  PASSKNaSB. 

In  an  injury  action  by  a  passenger,  instnc- 
tions  that  railroads  are  not  insurera  of  passen- 
gers, and  ate  not  liable  for  accidental  injuries, 
and,  if  plaintifC  was  injured  b^  tbe  sudden  jett- 
ing of  the  train,  but  such  jeikmg  was  the  usiui 
movement  incident  to  the  running  of  such  tnuoa, 
he  could  not  recover,  were  proiierly  refosed,  as 
being  full][  covered  by  instmctiona  to  find  fur 
defendant  if  the  injury  was  accidental,  and  that 
passengers  assume  the  ordinary  risks  inddent 
to  the  running  of  trains,  including  the  otdinai; 
swinging  and  jerking  of  tiie  train. 

[£<d.  Note.— For  other  cases,  see  TiiaL  Ceoi 
Dig.  i  657 ;   Dec.  Dig.  8  260.*] 

3.  Cabbiebs  (g  321*)— Passkkokbs— Actions— 

INSTBCCTIONB— FOBIU. 

An  instruction  that  a  carrier  must  nse  the 
highest  degree  of  caie,  diligence,  and  stall 
which  means  the  highest  degree  of  diligence, 
care,  and  skill  that  a  prudent  and  cautious  man 
would  exercise  to  prevent  injuries  to  passengers. 


by  providing  a  reasonably  ^e  track,  and 
dling  its  trains  in  a  prudent  manner  in  view  of 
the  condition  of  the  track,  though  perhaps  noc 
as  explicit  as  it  might  have  been,  when  fauiy  in- 
terpreted, meant  that  the  company  must  exer- 
cise the  highest  degree  of  care  which  a  prudent 
man  would  exercise,  reasonably  consistent  witti 
the  mode  of  conveyance  and  the  practical  opera- 
tion of  the  road,  to  provide  a  reasonably  safe 
track,  etc.,  and  was  proper. 

[Ed.    Note. — For    other    cases,    see    Canien, 
Cent.  Dig.  8  1327;   Dea  Dig.  8  321.*] 

4.  Cabbiebs  (g  821*)— Pabbengkbs— Actions— 

INSTBUC3TI0NS— APPUCABHITY  TO  EVIDENCE. 

Where  the  evidence  showed  that  a  passen- 

J;er  was  injured  by  a  fall  because  (rf  a  sodden 
erk  of  the  train,  an  instruction  was  proper  that 
a  carrier  must  use  the  highest  degree  of  can 
which  a  prudent  man  would  exercise,  reasona- 
bly consistent  with  tbe  mode  of  conveyance,  to 
provide  a  reasonably  safe  track,  and  if  plaintiff 
was  injured  by  reason  of  the  train  running  orer 
a  low  place  in  its  track,  which  the  company  neg- 
ligently permitted,  he  could  recover. 

[Ed.    Note.— For    other   cases,    see    OarrienL 
Cent  Dig.  8  1327;    Dec.  DigTl  821.*] 
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fi.  AFFZikL    AND    EbBOB    (8    216*)— PbKSENTA- 
TIOH  BKLOW— InSTBUCTIONS— MORE  SPECiriO 

iHSTBTJOnOHS— Rbquests— Neckssitt. 

Where  an  Instruction  stated  the  correct 
rale  of  law  when  fairly  construed,  if  the  other 
part;  believed  it  conveyed  a  different  meaning, 
he  alionld  have  aaked  the  court  to  correct  It, 
and,  not  baring  done  so,  cannot  complain. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  628;   Dec.  Dig.  {  216.*] 

Appeal  from  Clrcnlt  Court,  MlUer  County ; 
Jacob  M.  Carter,  Judge. 

Action  by  Ed.  S.  Blchardson  against  the 
St  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiff, defendant  appealed.    Affirmed. 

The  appellee,  a  commercial  traveler,  was  a 
passenger  on  appellant's  train  between  Little 
Rock  and  Texarkana.  He  was  riding  in  a 
sleeper.  About  10  o'clock  in  the  morning, 
after  he  bad  made  an  effort  to  hang  his  hat 
on  a  hook,  he  was  standing  on  both  feet  in 
the  aisle  of  the  car.  The  train  was  going  at 
a  very  high  rate  of  speed,  and  the  car  be  was 
in  gave  a  very  decided  lurch,  causing  appel- 
lee to  fall,  and  to  break  the  second  Joint  of 
the  third  finger  of  the  left  band.  Appellee 
bad  been  riding  continuously  on  trains  for  a 
great  number  of  years.  The  lurch  was  a 
swinging,  sinking  movement  as  well  as  he 
could  describe  it  The  movement  was  like 
one  set  of  wheels  being  thrown  lower  than 
the  other.  It  was  not  caused  by  making  a 
curve ;  one  Bide  of  the  car  went  down  and  the 
other  up.  Appellee  was  earning,  at  the  time 
of  his  Injury,  $21.75  per  day.  He  lost  22  days 
cvbUe  under  treatment  of  his  physician,  and 
about  two  weeks  after  that  His  doctor  bills 
were  $10.75.  The  injury  was  painful  at  the 
:ime  of  the  occurrence,  and  was  still  painful 
it  times  when  the  trial  was  had.  The  fracture 
>f  the  Joint  had  never  knitted  so  that  it  was 
:be  same  as  before  the  injury.  On  account  of 
:Iie  injury  he  did  not  have  the  same  grip,  and 
K>iild  not  carry  his  sample  case  as  he  once 
»iild.  Appellee  sued  appellant,  alleging  that 
t  was  "negligent  in  falling  to  maintain  a 
easonably  safe  track  from  low  places  and 
lefects,  and  in  a  condition  suitable  for  the 
»roper  running  of  trains,  and  that  appellant 
vas  negligent  in  rtmnlng  at  a  high  rate  of 
peed  over  a  track  containing  such  defects." 
>anaage8  were  laid  at  $2,000.  The  appellant 
lenled  all  the  material  allegations,  and  set 
ip  contributory  negligence. 

The  court  gave,  at  the  request  of  appellee, 
be  following  prayers:  "(1)  The  Jury  are 
QStructed  that  it  is  the  du^  of  the  carrier 
f  passengers  to  use  the  highest  degree  of 
are,  diligence,  and  skill,  which  means  the 
Igbest  degree  of  care,  diligence,  and  skill 
bat  a  prudent  and  cautious  man  would  ezer- 
Ise  to  prevent  its  passengers  from  Injuries 
T  providing  a  reasonably  safe  track,  and 
andling  Its  trains  in  a  careful  and  prudent 
laxtner  In  view  of  the  nature  of  said  track ; 
Dd,  If  you  believe  from  the  evidence  In  this 
ise  that  plaintur,  while  a  passenger  on  de- 


fendant's passenger  train,  and  without  fault 
on  bis  part,  was  injured  by  reason  of  defend- 
ant's said  train  running  at  a  high  rate  of 
speed  over  a  sink  or  low  place  in  its  track, 
and  that  defendant  was  negligent  in  permit- 
ting said  sink  or  low  place  in  said  track,  or 
in  running  over  same  at  a  high  rate  of  speed, 
then  your  verdict  should  be  for  plaintiff.  (2) 
The  Jury  are  Instrticted  that,  if  they  believe 
from  the  evidence  in  this  case  that  plaintiff 
was  injured  while  traveling  as  a. passenger 
upon  one  of  defendant's  passenger  trains,  and 
that  said  injury  was  caused  by  a  defect  In  its 
railroad  track,  the  law  presumes  that  the  de- 
fendant was  negligent,  and  the  burden  of 
proof  is  upon  said  company  to  show,  by  a 
preponderance  of  the  evidence,  that  the  In- 
Jury  was  not  caused  by  its  negligence.  (3) 
You  are  instructed  that  if  you  find  for  the 
plaintiff,  you  will  assess  his  damages  at  a 
sum  that  will  fairly  comxjensate  blm  for  the 
bodily  injuries  sustained  and  pain  suffered 
by  him,  if  any,  the  expense  of  his  sickness 
resulting  from  the  Injury,  and  the  pecuniary 
loss  shown  by  the  evidence  to  have  been 
sustained  by  blm  by  reason  of  his  Inability 
to  attend  to  his  business." 

The  following  prayers  were  granted  at  the 
Instance  of  appellant :  "(2)  The  Jury  are  in- 
structed that  in  this  case  the  law  raises  no 
presumption  against  the  defendant;  and, 
should  the  Jury  believe  from  the  evidence 
that  plaintlfTa  finger  was  injured  while  he 
was  a  passenger  on  one  of  defendant's  trains, 
yet  that  fact  alone  would  not  enable  him  to 
recover  in  this  case.  (3)  The  court  Instructs 
the  Jury  that  the  mere  fact  that  plalntUTs 
finger  was  Injured  while  he  was  a  passenger 
on  defendant's  train  does  not  establish  a 
canse  of  action  against  the  defendant,  but  the 
proof  must  go  further,  and  establish,  by  a 
preponderance  thereof,  that  said  injury  was 
due  to  some  act,  either  of  omission  or  com- 
mission on  the  part  of  this  defendant,  its 
agents,  or  employes.  (4)  The  court  instructs 
the  Jury  that.  If  they  believe  from  the  evi- 
dence that  the  Injury  to  plaintiff's  finger  hap- 
pened by  and  through  a  mere  accident,  they 
will  find  for  the  defendant  •  •  •  (6)  The 
court  instructs  the  Jury  that  passengers  trav- 
eling in  railway  trains  assume  the  ordinary 
risks  and  inconveniences  incident  to  the  run- 
ning and  management  of  trains,  among  which 
are  the  ordinary  rocking,  swinginj;,  Jerking,  or 
Jolting  of  the  train  while  in  motion." 

The  court  refused  the  following  prayers: 
"(1)  The  Jur;^  are  Instructed  to  find  for  the 
defendant  •  *  •  (5)  The  court  Instructs 
the  Jury  that  railway  companies  are  not  In- 
surers of  passengers,  and  they  are  not  liable 
for  Injuries  received  by  passengers  by  being 
carried  on  their  trains.  If  the  Injury  was  a 
result  of  mere  accident,  the  happening  of 
which  could  not,  by  ordinary  care  and  pru- 
dence, have  been  foreseen  or  anticipated. 
•    •    •    (7)  You  are  Instructed  that  it  was 
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the  duty  of  the  plaintiff  to  keep  his  aeat 
vrhlle  the  train  was  in  motion,  and  If  you 
believe  from  the  evidence  that  plaintiff  was 
unnecessarily  standing  np  in  the  car  at  the 
time  of  the  Injury,  and  that  he  would  [not] 
have  been  Injured  had  he  not  been  standing 
up,  then  you  are  instructed  to  find  for  the 
defendant  •  *  •  (9)  Although  the  Jury 
may  believe  from  the  evidence  that  plaintiff 
was  injured  as  claimed,  and  that  said  Injury 
was  the  proximate  result  of  the  Jerking, 
lurching,  or  swinging  of  defendant's  train, 
yet  if  they  further  find  and  believe  from  the 
evidence  that  said  rocking,  lurching,  and 
swinging  of  the  train  was  a  usual  and  ordi- 
nary incident  to  the  running  of  passenger 
trains,  such  as  the  one  which  plaintiff  was  on, 
you  will  find  for  the  defendant." 

Exceptions  were  duly  saved  to  the  rulings 
of  the  court  in  giving  and  refusing  pAyers 
for  instructions.  The  verdict  and  Judgment 
were  for  $500.  A  motion  for  new  trial,  as- 
signing as  error  the  rulings  of  the  court  on 
the  prayers  for  Instructions,  and  that  the 
verdict  was  excessive,  was  presented  and 
overruled,  and  this  appeal  was  duly  prose- 
cuted. 

MehafFy,  Williams  &  Armistead,  for  appel- 
lant R.  W.  Rodgers  and  Webber  &  Webber, 
for  appellee^ 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  evidence  was  sufficient  to  sus- 
tain the  verdict  that  appellant  "was  negligent 
In  failing  to  maintain  a  reasonably  safe 
track,  free  from  low  places  and  defects." 
The  testimony  of  appellant  tended  to  show 
that  the  Injury  to  appellee  might  have  been 
produced  by  appellee  being  "off  bis  balance" 
while  the  train  was  making  a  curve.  But  ap- 
pellee's evidence  was  in  sharp  conflict  with 
this,  and  the  question  was  one  for  the  Jury. 

Appellant  contends  that  the  court  erred  in 
not  submitting  to  the  Jury  Its  theory  and  con- 
tention, presented  In  Its  prayers  numl>ered 
6  and  9,  that  the  Injury  was  the  result  of  an 
accident  such  as  was  a  usual  and  ordinary 
Incident  to  the  running  of  passenger  trains. 
But  these  prayers  were  fully  covered  by  In- 
structions 4  and  6  given  at  the  instance  of 
appellant  The  court  did  not  err  In  refusing 
to  multiply  Instructions  "announcing  In  ef- 
fect the  same  legal  principles."  Hanger  v. 
Evlns,  38  Ark.  334;  Railway  v.  Thomason, 
59  Ark.  140,  26  S.  W.  598;  Furlow  v.  State, 
72  Ark.  384,  81  S.  W.  232;  Goss  v.  State,  74 
Ark.  33,  84  S.  W.  1035. 

The  court  did  not  err  In  giving  instruction 
number  1.  The  Instruction  announced  the 
correct  rule  of  law  applicable  to  the  evidence 
adduced.  The  verbiage  may  not  be  as  ex- 
plicit as  It  should  be,  but  the  court  evidently 
Intended  to  conform  to  the  rule  announced 
in  Railway  Co.  v.  Sweet  60  Ark.  650,  31  S.  W. 
571,  and  to  tell  the  Jury  that  It  was  the  duty 
of  appellant  company  to  exercise  "the  high- 


est degree  of  care  which  a  prudent  and  cap- 
tious man  would  exercise,  reasonably  cv;.!> 
sTstent  with  Its  mode  of  conveyance  and  tiit 
practical  operation  of  Its  road,  to  provide  * 
reasonably  safe  track,"  etc.  Sndi  we  thini 
Is  a  fair  interpretation  to  be  pat  npoa  tte 
language  of  the  instruction.  If  ai^ellas: 
conceived  that  the  verbiage  conveyed  a  differ- 
ent meaning,  it  should  have  asked  the  court 
to  correct  it  Not  having  done  so.  It  Is  not  la 
a  position  to  complain.  Railway  t.  Bamett 
C5  Ark.  255,  45  S.  W.  550 ;  Mt  Nelm  Anthn- 
cite  Coal  Co.  v.  Williamson,  73  Ark.  530.  SI 
S.  W.  779;  St  li.  Southwestern  By.  Ca  t. 
Bowen,  73  Ark.  594,  84  S.  W.  788L 
The  Judgment  is  affirmed. 


OZAN  LUMBER  CO.  v.  BIDDIE. 

(Supreme  0>urt  of  Arkansas.     Kov.  2,   inoS) 

1.  Appeai,  ard  Ebbob  (§  843*)  —  Rkvtew  — 
Questions  Considebkd. 

In  an  action  under  a  statute  m&kini;  »A 
corporate  employers  and  certain  uaincorpora;e-i 
employers  liable  for  injuries  to  employ^  b;  !b> 
negligence  of  other  servants,  defendant  beins  s 
corporation,  the  validity  of  the  statute  only  as  t» 
corporations  need  be  detemiined  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Apiieal  »zi 
Error,  Cent  Dig.  K  3331-3341;    Dec   Di£.  i 

2.  COBPOBATIORS  (5  S71*)— OOBPOSATB   POW- 

EBS— Extent. 

Corporations  have  only  those  powers  con- 
ferred upon  them  by  charter,  either  expressly  or 
as  incidental  to  their  existence. 

[Ed.  Note.— For  other  cases,  see  Corporatims, 
Cent.  Dig.  {  1516;   Dec.  Dig.  I  371.»] 

8.  Corporations  (J  13*)  —  Incospokatton  — 

"(jHABTBa"— GEHEBAI.  COBPORATTON    XtiWS. 

Under  Const  art.  12,  J  2,  prohibiting  the 
General  Assembly  from  passing  special  acts  con- 
ferring corporate  powers,  etc,  and  section  <L 
permitting  corporations  lo  be  formed  under  i;en- 
eral  laws  which  may  be  altered  or  repealed  froa 
time  to  time,  the  general  laws  under  whick  • 
corporation  is  formed  constitute  its  charter. 

[Ed.  Note. — For  other  cases,  see  Corporatiaits. 
C!ent  Dig.  g  49 ;    Dec  Dig.  S  IB.* 

For  other  definitions,  see  Words  and  Ptuase^ 
vol.  2,  pp.  1088-1090;  vol.  8,  p.  7600.] 

4.  COBPOBATIONS  (§  38*)— COEPOBATE  BSCtST- 
ENCE  —  AMEROMENT  OP  Genebai,  CJorpora- 
TioN  Laws— "Ohabteb." 

Since  the  general  laws  under  which  a  cor- 
poration is  formed  are  Its  charter,  their  amcDd- 
ment  under  Const  art.  12,  j  6,  providing  thst 
corporations  may  he  formed  nnder  general  lam 
which  may  be  altered  or  repealed  from  time  t» 
time,  operates  as  an  amendment  of  the  dianer. 
[EM.  Note, — For  other  cases,  see  Corporations, 
Cent.  Dig.  f  121 ;    Dec.  Dig.  {  38l*] 

6.  COBPOBATIONS   (S  39*)  —  COBPOBATK   ExiST- 

BNCB— Amendment  of  Crabteb. 

Const,  art.  12,  §  6,  provides  that  corpon- 
tions  may  be  formed  nnder  genera]  lawa  whidi 
may  be  altered  or  repealed,  and  the  General  As- 
sembly majr  alter  or  annul  any  corporate  char- 
ter now  existing  and  revocable  at  the  adoptioa 
of  the  Constitution,  or  any  thereafter  created, 
whenever  it  may  be  injnnous  to  the  stale  is 
such  manner,  if  no  injustice  is  done  to  th«  on^ 

?ot«tor8.    Acts  1007,  p.  162,  approved  Hardi  & 
907,  makes  all  corporations  who  employ  aerr- 
ants  or  employte  liable  for  their  injury  or  death 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  data,  A  Reporter  Indaxa 
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resnltin^  from  the  negligence  of  any  other  aerv- 
ant  or  employe  in  the  same  manner  aa  if  the 
injury  was  that  of  the  employer.  Held,  in  an 
action  under  the  statute  against  a  corporation 
organized'  under  the  constitutional  provision, 
that  the  only  limitation  to  the  reserved  power 
to  amend  or  alter  was  that  the  amendment  be 
reasonable,  and  the  statute  making  all  corpora- 
tions liable  for  injuries,  etc.,  to  its  employes, 
was  reasonable,  and  was  constitutional  as  to 
corporations. 

[Ed.  Note.— For  other  cases,  tee  Corporations, 
Dec.  Dig.  S  3».*] 

Appeal  from  Circuit  Court,  Nevada  County; 
Jacob  M.  Carter,  Judge. 

Action  by  Frank  Blddle  against  the  Ozan 
Lumber  Company.  From  a  judgment  for 
plaintllt,  defendant  aroealed.    Affirmed. 

McRae  &  Tompkins  and  D.  L.  McKae,  for 
appellant    J.  O.  A.  Bush,  for  appellee. 

BATTLE,  J.  The  Ozan  Lumber  Company 
Is  a  domestic  corporation,  doing  a  general 
sawmill  business,  with  its  principal  place  of 
business  and  offices  at  Prescott,  In  Nevada 
county.  Ark. 

Frank  Blddle  brougbt  an  action  against  It, 
and  alleged  in  his  complaint.  In  part,  as  fol- 
lows: 

"That  on  the  28th  day  of  May,  1907,  the 
plaintiff  was  In  the  employment  of  the  de- 
fendant, working  at  Its  sawmill  at  Prescott, 
and  was  setting  'dogs.'  That  plaintiff  was 
In  the  exercise  of  due  care.  That  the  de- 
fendant bad  at  that  time  in  its  employment 
as  sawyer  one  Mr.  Schenks,  who,  In  placing 
a  log  on  the  carriage,  or  In  turning  it  on  the 
carriage  with  a  steam  'nigger,'  through  care- 
lessness, negligence,  and  Incompetence,  threw 
the  log  over  the  guards  and  struck  plaintiff's 
right  band,  mashing,  wounding,  and  bruising 
bis  middle  finger  and  other  parts  of  bis  right 
band.  That  from  said  Injury  he  has  suffer- 
ed and  wllf  continue  to  suffer  great  physical 
pain.  That  said  Injury  will  permanently  Im- 
pair plaintiff's  ability  to  earn  money  and  ob- 
tain employment,  and  greatly  disfigure  his 
person.  The  plaintiff  has  suffered  damage 
by  reason  of  said  Injury  In  the  sum  of  $1,- 
OOO,"  and  asked  for  judgment  for  that  amount 
against  the  defendant. 

The  defendant  answered,  and  denied  the 
material  allegations  of  the  complaint. 

EJvldenee  was  adduced  in  the  trial  of  the 
action  tending  to  prove  the  following  facts: 
Plaintiff  was  In  the  employment  of  the  de- 
fendant In  May,  1907,  working  at  its  saw- 
mill, and  was  setting  what  are  called  "dogs," 
a  part  of  the  machinery  used  in  sawing  logs. 
A  man  named  Schenks  was  also  employed  by 
the  defendant  In  the  operation  of  the  saw- 
mill, and  was  sawyer.  The  plaintiff  and 
Schenks  were  engaged  In  operating  a  carriage 
on  which  logs  were  moved  to  and  from  the 
saw;  plaintiff  using  the  dogs,  and  Schenks 
another  part  of  the  machine  called  the  "nig- 
ger." They  had  a  crooked  log  upon  the  car- 
riage,  one-half  of  which   bad  been  sawed. 


While  the  carriage  was  running  rapidly, 
Schenks  made  two  or  three  Ineffectual  efforts 
to  turn  the  log,  and  finally  threw  It  over  the 
guards  on  the  hand  of  plaintiff,  and  mashed 
his  fingers,  while  be  was  holding  the  dog 
lever.  Plaintiff  was  In  the  exercise  of  due 
care.  Schenks  was  guilty  of  negligence  In 
failing  to  stop  the  carriage  after  making  two 
efforts  to  turn  the  log  and  falling,  and  In 
using  too  great  force  in  turning  it,  and  In 
throwing  the  log  over  the  guards  and  mash- 
ing plaintiff's  hand. 

Was  plaintiff  Injured  through  the  careless- 
ness of  Schenks?  This  question  was  submit- 
ted to  the  Jury  upon  correct  instructions  by 
the  court,  and  they  returned  a  verdict  In 
favor  of  plaintiff  for  $750;  and  the  defendant 
appealed. 

The  verdict  of  the  jury  was  sustained  by 
evidence.  But  appellant  says  Schenks  was  a 
fellow  servant  of  appellee,  and  appellant  was 
not  responsible  for  the  consequences  of  his 
negligence. 

The  act  entitled  "An  act  to  give  right  of  ac- 
tion against  an  employer  for  injuries  or 
death  resulting  to  his  agents,  employes  or 
servants,  either  from  the  employer's  negli- 
gence or  from  the  negligence  of  some  of  his 
other  employes,  servants  or  agents,  and  to 
repeal  all  acts  and  parts  of  acts  in  conflict 
herewith,"  approved  March  8,  1907,  provides 
as  follows: 

"That  hereafter  all 'railroad  companies  op- 
erating within  this  state,  whether  incorpo- 
rated or  not,  and  all  corporations  of  every 
kind  and  character,  and  every  company 
whether  Incorporated  or  not  engaged  in  the 
mining  of  coal,  who  may  employ  agents,  serv- 
ants or  employes,  such  agents,  employes,  or 
servants  being  In  the  exercise  of  due  care, 
shall  be  liable  to  respond  in  damages  for  in- 
juries or  deari  sustained  by  any  such  agent, 
employe  or  servant,  resulting  from  the  care- 
less omls^n  of  duty  or  negligence  of  any 
other  agent,  servant  or  employe  of  said  em- 
ployer, in  the  same  manner  and  to  the  same 
extent  as  If  the  carelessness,  omission  of  du- 
ty or  negligence  causing  the  injury  or  death 
was  that  of  the  employer."    Acts  1907,  p.  162. 

Appellant  contends  that  the  act  Is  uncon- 
stitutional, because  It  violates  section  18  of 
article  2  of  the  Constitution  of  Arkansas, 
which  is  as  follows:  "The  General  Assembly 
shall  not  grant  to  any  citizen  or  class  of  citi- 
zens privileges  or  Immunities  which  upon  the 
same  terms  shall  not  equally  belong  to  all 
citizens."  Also  of  the  fourteenth  amendment 
of  the  Constitution  of  the  United  States, 
which  provides:  "No  person  shall  be  de- 
prived of  life,  liberty  or  property  without  due 
process  of  law," 

The  appellant  is  a  corporation,  and  we  need 
determine  the  effect  of  the  act  only  as  to  cor- 
porations. 

Corporations  possess  only  those  powers  or 
properties  which  the  charters  of  their  crea- 
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tlon  confer  npon  them,  either  expressly  or  as 
Incidental  to  their  existence;  and  these  may 
be  modified  or  diminished  by  amendment  or 
extinguished  by  the  repeal  of  their  charters. 

Section  2  of  article  12  of  the  GonsUtutlon 
of  this  state  provides:  "The  General  Assem- 
bly shall  pass  no  special  act  conferring  cor- 
porate powers,"  etc. — and  section  6  of  the 
same  article  provides:  "Corporations  may  be 
formed  nnder  general  laws ;  which  laws  may 
from  time  to  time  be  altered  or  repealed," 
etc.  Under  these  sections  the  general  laws 
under  which  a  corporation  Is  formed  consti- 
tutes Its  charter.  People  v.  Chicago  Gas 
Trust  Co.,  130  111.  268,  285,  22  N.  E.  798,  8 
L.  R.  A.  497,  17  Am.  St  Rep.  319 ;  Morawetz 
on  Private  Corporations  (2d  Ed.)  {  318.  The 
Constitution  specially  provides  that  these 
general  laws  can  be  altered  or  repealed.  As 
they  form  a  part  of  the  charter,  the  amend- 
ment or  repeal  of  them  operates  as  an  amend- 
ment or  repeal  of  the  charter.  Durand  v. 
New  Haven,  etc.,  Co.,  42  Conn.  211;  1  Thomp- 
son on  Corporations,  |  94. 

The  Constitution  of  this  state  expressly 
Imposes  a  limitation  upon  the  power  to 
amend  or  revoke  the  charter  of  a  corporation. 
Section  6  of  article  12  of  the  Constitution 
further  provides:  "The  General  Assembly 
shall  have  power  to  alter,  revoke  or  annul 
any  charter  of  Incorporation  now  existing  and 
revocable  at  the  adoption  of  this  Constitu- 
tion, or  any  that  may  hereafter  be  created, 
whenever  in  their  opinion,  It  may  be  Injuri- 
ous to  the  citizens  of  the  state,  In  such  man- 
ner, that  no  Injustice  shall  be  done  the  cor- 
porators." 

The  reserved  power  to  amend  a  charter  in 
the  absence  of  an  express  limitation  must  be 
exercised  upon  terms  that  are  Just  and  rea- 
sonable. In  Shields  v.  Ohio,  05  U.  S.  319, 
324,  24  li.  Ed.  857,  Mr.  Justice  Swayne,  In 
delivering  the  opinion  of  the  court,  says:  "It 
is  urged  that  the  franchise  here  in  question 
was  property  held  by  a  vested  right,  and 
that  its  sanctity,  as  such,  could  not  be  thus 
invaded.  The  answer  Is:  'Consensus  faclt 
Jus.'  It  was  according  to  the  agreement  of 
the  parties.  The  company  took  the  franchise 
subject  expressly  to  the  power  of  alteration 
or  repeal  by  the  General  Assembly.  There 
is  therefore  no  ground  for  Just  complaint 
against  the  state.  ♦  •  •  The  power  of  al- 
teration and  amendment  is  not  without  limit 
The  alterations  must  be  reasonable.  They 
must  be  made  In  good  faith,  and  l>e  consist- 
ent with  the  scope  and  object  of  the  act  of 
Incorporation.  Sheer  oppression  and  wrong 
cannot  be  inflicted  under  the  guise  of  amend- 
ment or  alteration." 

In  Sinking  Fund  Cases,  99  U.  S.  721,  25  L. 
Ed.  496,  Chief  Justice  Walte,  in  delivering 
the  opinion  of  the  court  after  quoting  the 
last  two  sentences  of  the  foregoing  quotation, 
says:  "The  rules  as  here  laid  down  are  fully 
sustained  by  authorities." 

In  New  York  &  New   England  Railroad 


Company  v.  Bristol,  151  U.  S.  556,  567.  "i 
Sup.  Ct  437,  440,  38  U  Ed.  269,  It  Is  ssM 
"A  power  reserved  to  the  Legislature  to  al'^i 
amend,  or  repeal  a  charter  aathorlzes  it  t: 
make  any  alteration  or  amendment  of  a.  chr.-: 
ier  granted  subject  to  It  which  will  not  d-; 
feat  or  substantially  impair  the  object  of  tti 
grant  or  any  rights  vested  nnder  it  an 
which  the  Legislature  may  deem  necessary  ti 
secure  that  object  or  any  public  right" — ^ - 
Ing  Close  V.  Gienwood  Cemetery,  107  U.  S 
466,  476,  2  Sup.  Ct  267,  27  L.  Ed.  408 ;  Sprrj 
Valley  Waterworks  v.  Schottler,  110  U.  S 
347.  4  Sup.  Ct  48,  28  L-  Ed.  173;  Pemer 
vanla  College  Cases,  13  Wall.  190.  20  I..  Ei 
550 ;  Tomlinson  v.  Jeesup,  15  Wall.  4&4.  21  L 
Ed.  204;  Wilmington  Mining  Cow  ▼.  Fulr.-ii. 
205  U.  S.  60,  27  Sup.  Ct  412,  51  t.  Ed.  70^. 

It  is  obvious  that  this  power  to   am*-- ' 
charters  of  corporations  is  in  force  under  :'. 
Constitution  of   this    state   with    tbe   sar." 
limitation.    It  was  virtually  so  held  In  Leer- 
T.  Railway  Co.,  58  Ark.  435,  25  S.  W.  83,  23  L 
R.  A.  264,  41  Am.  St.  Rep.  109.    In  that  cas». 
after  a  review  of  authorities,  it  ia  said:    "I: 
is  obvious  that  the  Legislature  cannot,  usdrr 
the  power  to  amend,  take  from  corporation^ 
the  right  to  contract;   for  it  is  essential  :• 
their  existence.    It  can  regulate  it  when  tt. 
interest  of  the  public  demand  it,  bnt  not  t 
such  an  extent  as  to  render  it  ineffectual,  c 
substantially  Impair  the  object  of  incorpora- 
tion."    St  L.,  I.  M.  &  St  Paul  Ry.  Co.  r 
Paul,  173  U.  &  404,  408,  409,  19  Sup.  Ct  41'.' 
43  L.  Ed.  746;   Union  Sawmill  Co.  v.  Felst-rh 
thai,  85  Ark.  346,  853,  354,  108  S.  W.  217. 

The  amendment  to  charters  of  corporatiois 
made  by  tbe  act  in  question  makes  tbe  em- 
ployer liable  in  damages  for  injuries  or  d»tl 
sustained  by  one  of  its  employes  through  the 
negligence  of  a  fellow  servant     Is  this  not 
a  reasonable  amendment  to  th?  charters  of 
corporations?    Why  should  not  the  employer 
suffer  the  consequences  resulting  from  the 
negligence  of  his  employe,  instead  of  tbe  en- 
pIoy6  who   is   Injured   by   such   negligeDoe'' 
The  employ^  has  no  control  over  Iiis  felloir 
servant — did  not  employ  him,  and  cannot  dis- 
charge hhn.    The  employer  employs,  can  con- 
trol and  discharge  him.     The  act  does  net 
make  him  liable  for  such  damages  unless  ttK> 
employ^  is  at  the  time  in  the  exercise  of  dcr 
care.    Acts  of  Legislatures  Imposing  such  ii- 
ability  on  railroad  companies  have  been  nr- 
held  by  the  courts  on  account  of  the  hazard- 
ous character  of  the  business  of  operating  > 
railway.    The  only  difference  of  tbe  reasic 
for  such  acts  and  the  act  In  question  is  tbe 
danger  of  the  service  of  railroads  is  gieater 
than  that  of  other  corporations — a  differeiKV 
In  degree,  and  not  in  kind.    We  think  the  ac: 
In  question  is  constitutional  as  to  corporatioiis 

The  appellant  does  not  deny,  but  taoiti.r 
concedes,  that  it  was  organized  under  tli* 
provisions  of  the  present  Constltntlon  of  tte 
state. 

Judgment  affirmed. 
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WILLIAMS  T.  STATE. 
(Supreme  Gonrt  »f  Arkansas.    Not.  16,  1006.) 

Rafx  (i  S3*)— AB8Atn;.T  witb  Iniknt  to  Cok- 

MiT— Evidence— StnnoiENCT. 

Eividence  held  not  raffident  to  sapitort  a 
conviction  of  assault  with  intent  to  rape. 

[Eld.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  ii  79-81 ;   Dec  Dig.  i  53.»] 

Appeal  from  Circuit  Ciourt,  Lonoke  Co-un- 
ty;    Eugene  Lankford,  Judge. 

Sam  Wlllioma  was  couTicted  of  assault 
with  intent  to  rape,  and  appeals.  Reversed, 
and  remanded  for  a  new  trial. 

Jas.  B.  Gray,  for  appellant  Wm.  F.  Klr- 
by,  Atty.  Gen.,  and  Daniel  Taylor,  Asst  Atty. 
Gen.,  for  the  State. 

HART,  J.  At  the  August  term,  1908,  of 
the  Lonoke  circuit  court,  the  grand  jury  re- 
turned an  Indictment  in  due  form  against 
Sam  Williams,  charging  him  with  assault 
with  intent  to  rape  upon  Beryl  Shadle.  He 
was  tried  and  convicted  at  the  same  term  of 
the  court  His  punishment  was  fixed  at  a 
term  of  three  years  in  the  state  penitentiary, 
which  he  is  now  serving  pending  hi»  appeal 
to  this  court. 

Miss  Beryl  Shadle,  the  prosecuting  witness, 
testified  as  follows:  "I  live  at  England,  Lo- 
noke county,  Ark.  On  July  27,  1908,  I  was 
living  on  Plum  bayou,  some  seven  or  eight 
miles  southeast  of  England,  and  on  that 
morning  I  started  from  my  home  at  England 
to  my  school  on  Plum  bayou,  riding  In  a  bug- 
gy alone.  I  started  from  England  about  7 
o'clock  in  the  morning,  and,  when  I  had  got- 
ten alx)ut  five  miles  from  home,  I  was  tackled 
by  a  negro.  The  negro's  name  is  Sam  Wil- 
liams, and  that  Is  him  there  [pointing  to  the 
defendant].  Q.  Go  on,  and  tell  all  that  occur- 
red, whose  house  you  were  passing.  A.  I 
was  passing  the  house  where  Mahomee  live, 
and  my  attention  was  called  by  some  one 
saying,  'Waif  and  I  looked  around  to  the 
left  to  see,  and  a  negro  was  Just  starting 
across  the  fence,  had  his  right  foot  over  the 
rail,  and  was  fixing  to  put  the  other  one  over, 
and  I  thought  he  was  talking  to  some  one  on 
the  other  side,  and  I  looked  across  the  road 
and  saw  he  wasn't,  and  I  looked  again,  and 
be  was  sliding  off  the  fence  inside  the  road. 
He  said,  'Ton  look  mighty  sweet  in  that 
buggy.  Honey,'  and  I  realized  then  that  he 
-was  talking  to  me,  and  I  whipped  the  horse 
witb  the  lines  and  I  looked  back  at  the  ne- 
gro, and  he  had  crossed  back  over  the  fence, 
and  he  was  running  up  the  fence  the  way  I 
•waB  going.  And  I  ran  a  good  piece,  and  the 
bnggy  ran  up  against  a  stump,  and  threw  me 
out  and  dragged  me  a  piece,  and  I  went  to 
Mr.  Hughes  house,  and  called  him.  When 
-the  negro  first  called,  he  was  10  or  15  steps 
from  me.  When  I  last  saw  him,  he  was  on 
the  inside  of  the  fence  in  the  field  about  15 
or  20  steps  from  where  I  first  saw  him.  run- 


ning in  the  direction  I  was  going."  The  re- 
maining testimony  was  directed  towards  the 
identity  of  appellant,  the  attempted  establish- 
ment of  an  alibi  by  him,  and  his  denial  of 
having  been  the  negro  who  accosted  the 
prosecuting  witness.  The  view  we  have  tak- 
en of  the  case  renders  It  unnecessary  to  ab- 
stract this  evidence.  The  Attorney  General 
confesses  error.    In  this  be  Is  correct 

The  case  under  consideration  is  ruled  by 
that  of  Anderson  v.  State,  77  Ark.  37,  90  S. 
W.  846.  In  that  case  the  court  In  discussing 
the  sufficiency  of  the  evidence  to  sustain  a 
charge  of  assault  with  intent  to  rape  said: 
"The  statutes  of  this  state,  requiring  the  un- 
lawful act  to  be  coupled  with  the  present 
ability  to  do  the  injury,  clearly  indicates 
that  the  unlawful  act  must  be  the  beginning 
or  part  of  the  act  to  injure,  of  the  perpetra- 
tion of  the  crime,  and  not  of  preparation  to 
commit  some  contemplated  crime."  In  the 
present  case  the  testimony  does  not  show 
even  a  simple  assanlt  on  the  prosecuting  wit- 
nesa  The  negro  was  never  closer  than  10  or 
15  feet  to  her.  He  made  no  attempt  to  touch 
her  person,  and,  when  she  whipped  up  her 
horse,  immediately  crossed  back  over  the 
fenc&  Of  course,  the  language  used  by  him 
to  her  was  calculated  to  scare  her,  but  the 
evidence  wholly  falls  to  sustain  the  judg- 
ment for  assault  with  intent  to  rape,  or  even 
the  charge  of  an  assault  merely. 

Therefore  the  Judgment  Is  reversed,  and 
the  cause  Is  remanded  for  a  new  trial. 


In  re  GOLDSMITH. 

(Supreme  C^urt  of  Arkansas.    Nov.  2,  1908.) 

1.  Cebtiobabi  (S  I*)— Pubposi  and  Scope  of 
Writ. 

Certiorari  is  granted  where  it  is  shown  that 
the  inferior  tribunal  has  exceeded  its  jurisdic- 
tion, and  where  it  has  proceeded  illegally  and 
no  appeal  will  lie,  or  tne  right  has  been  un- 
avoidably lost. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  8  1 ;  Dec.  Dig.  8  1.*] 

2.  Cebtiobabi  (8  5*) — Rioht  to  Wbit— Othkb 
Remedy— Appeal. 

Where  the  circuit  court  denied  certiorari 
to  review  prosecutious  for  violation  of  a  city 
ordinance,  petitioner  was  not  entitled  to  cer- 
tiorari from  the  Supreme  Court  to  review  such 
order;  his  right  of  appeal  being  neither  lost 
nor  prevented. 

[Bid.  Note. — For  other  eases,  see  (Certiorari, 
C^ent  Dig.  SS  6.  6;   Dec.  Dig.  8  5.*] 

Certiorari  to  Circuit  Court  Qay  County; 
Frank  Smith,  Judge. 

Certiorari  on  petition  of  S.  B.  Goldsmith  to 
review  an  order  of  the  circuit  court  denying 
his  petition  for  certiorari  to  review  certain 
proceedings  in  the  mayor's  court  of  the  in- 
corporated town  of  Plggott  convicting  peti- 
tioner of  violating  an  ordinance  declaring  the 
owning,  operating,  or  maintaining  of  a  pool 
table  within  the  town  to  be  a  nuisance,  eta 
Writ  denied. 
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Moore,  Spence  &  Dudley,  for  petitioner. 

PER  CURIAM.  The  town  of  Plggott  pass- 
ed an  ordinance  declaring  that  the  owning, 
operating,  or  maintaining  a  pool  table  with- 
in the  Ilmita  of  said  town  was  a  nuisance, 
and  provided  for  penalties  against  any  ona 
violating  its  proTiaions.  Goldsmith  was  pros- 
ecuted under  said  ordinance,  and  fined  several 
times  in  the  mayor's  court,  and  be  took  ap- 
peals from  so  many  of  said  fines  as  he  was 
able  to  secure  bondsmen  to  the  circuit  court 
He  petitioned  tlie  circuit  court  for  a  writ  of 
certiorari,  setting  forth  said  ordinance  and 
the  prosecutions  under  it  and  the  pending 
and  threatened  prosecutions,  and  alleged 
facts  tending  to  prove  that  his  business  was 
not  a  nuisance,  and  could  not  be  made  so  by 
ordinance.  He  prayed  tliat  the  ordinance  and 
proceedings  In  mayor's  court  be  certified  to 
the  circuit  court,  to  the  end  that  the  ordi- 
nance and  proceedings  thereunder  be  declared 
void,  and  the  town  enjoined  from  proceeding 
against  him  for  alleged  violations  of  It  The 
circuit  court  denied  the  petition,  and  Gold- 
smith, after  due  notice,  has  petitioned  tliis 
court  for  a  writ  of  certiorari  to  bring  tlie 
proceedings  of  the  circuit  court  here,  to  the 
end  that  the  Judgment  of  that  court  denying 
the  writ  be  reversed  and  the  proceedings  in 
mayor's  court  under  said  ordinance  be  quash- 
ed, and  a  record  of  the  proceedings  in  cir- 
cuit court  t>e  tendered  with  the  petition. 

In  Burgett  y.  Apperson,  52  Ark.  213,  12  S. 
W.  559,  the  court  said:  "The  writ  [of  certio- 
rari] is  granted  in  two  classes  of  cases: 
First,  where  it  is  shown  tliat  the  Inferior  tri- 
bunal has  exceeded  Its  Jurisdiction;  and,  sec- 
ond, where  it  appears  that  it  haa  proceeded 
illegally  and  no  appeal  will  lie,  or  that  the 
right  has  been  unavoidably  lost";  citing  au- 
thorities. In  Reese  v.  Cannon,  73  Ark.  604, 
84  S.  W.  793,  this  principle  was  restated  and 
applied.  The  application  here  is  not  predi- 
cated on  want  of  Jurisdiction  of  the  circuit 
court  to  grant  the  writ  of  certiorari,  but  that 
it  erred  In  not  doing  so.  Had  the  court 
granted  it  the  opposing  side  might  have  ap- 
plied here  and  presented  that  question.  The 
right  of  appeal  from  the  circuit  court  is  not 
lost  or  prevented,  and  that  is  as  far  as  the 
court  is  called  upon  in  order  to  decide  this 
application. 

The  petition  tor  the  writ  is  denied. 


SOUTER  v.  WITT. 

{Supreme  Court  of  Arkansas.     Nov.  2,  1908.) 

1.  Vendob  and  Purchases  (|  78*)— Contract 
FOR  Saix  of  Land— Fobfbitdbb— Relief  in 
EJquity. 

Where  a  written  contract  for  the  sale  of 
land  made  time  of  the  essence  of  the  contract 
and  other  clauses  clearly  indicated  that  the  par- 


ties intended  that  payments  slionid  be  made  i! 
the  time  stipulated,  uii  the  vendor  was  not  ob- 
liged to  execute  a  conveyance  until  full  conpC- 
ance  with  the  terms  of  tlie  contract,  tiie  na- 
dee^  after  default,  waa  not  entitled  to  relief  a 
equity  against  the  forfeitaie. 

[Ed.  Note. — For  other  cases,  see  Vendor  acd 
Purchaser,  Cent  Dig.  if  121,  122;    Dec  Di«.  i 

2.  Appeal    and    Erbob    (1009*) — QuEsnoss 
Reviewable  —  Findings  on   Conrucnsi 

Evidence— Conclusiveness. 

Where  the  evidence  Is  conflicting,  the  testi- 
mony accredited  by  the  chancellor  will  be  ac- 
cepted on  appeal ;  nothing  else  appearing  to 
determine  the  preponderance. 

[EA.  Note. — For  other  cases,  see  Appeal  ui 
Error,  Cent  Dig.  §  3972 ;   Dec  Dig.  {  lOUO.*] 

8.  "Vendor  and  Purchaser  (§  95*) — Contbact 
FOB  Sale  of  Land — Forfeituhe  fob  Nos- 

PATMENT  OF  PURCHASE  MONET WaIVE*  — 

Evidence. 

Where  a  vendor  of  land  under  a  contra^ 
requiring  the  payment  of  the  purchase  mone;  i: 
specified  dates  according  to  the  terms  of  m 
notes  told  the  vendee  at  tiie  time  the  contract 
was  made  and  afterwards  that,  if  be  would  ia.T 
the  notes  by  the  time  the  last  note  waa  doe  it 
would  be  all  right,  there  was  a  waiver  of  a  fc^ 
feiture  for  nonpayment  of  the  first  note  whee 
due. 

[Ed.  Note. — For  other  cases,  see  "Vendor  i-i 
Purchaser,  Cent  Dig.  f  159;   Dec  Dig.  i  So.*] 

4.  "Vendor  and  Purchaser  (|  95») — Contract 
FOB  Sale  of  LiAnd— Fokfettubx  fob  N'os- 
PATMENT  of  Purchase  Money — Waivkb. 
Where  a  contract  for  the  sale  of  land  pro- 
vided   that,   on    nonpayment   of   the   parcfaa^e- 
money  notes,  the  vendee  should  forfeit  his  ritbti 
and  should  pay  rent  for  the  premises,  tbe  failon 
of  the  vendor  after  default  in  payment  of  tb* 
notes  to  demand  rent  of  the  vendee,  and  his  re- 
tention of  the  notes  after  expiration  of  the  tiice 
for  payment  was  not  a  waiver  of  the  forfatnre. 
[Ed.  Note.— For  other  cases,  see  "Vendor  sol 
Purchaser,  Ont  Dig.  i  159 ;    Dec  Dig.  {  9i.*] 

6.  Vendob  and  PuBOHAaEB  (|  95*) — Contkact 
FOB  Sale  of  Land  —  Fobfeitubk  fob  Nok- 

PAY3IENT    OF    PURCHASE    PBICK  —  WaIVEB  — 

Sufficiency  of  Evidence. 

Evidence  field  to  sustain  a  finding  tliat  a 
vendor  of  land  did  not  waive  a  forfeiture  of  the 
contract  of  sale  for  nonpayment  of  the  purefaase 
price. 

[Ed.  Note.— For  other  cases,  see  Vendor  asi 
Purchaser,  Dec  Dig.  I  95l*J 

Appeal  from  Columbia  Chancery  Court; 
E.  O.  Mahouey,  Chancellor. 

Action  by  J.  D.  Souter  against  J.  M.  Wttt 
for  specific  performance  of  a  contract  for 
tbe  sale  of  land.  Decree  for  defendant,  and 
plaintiff  appeals.    AfiSrmed. 

Appellant  bought  of  appellee  a  tract  of  land 
in  (Columbia  county.  Ark.  Tbe  parties  enters 
ed  upon  a  written  contract  which,  so  far 
as  may  be  necessary  to  set  forth,  specified: 
"That  iu  consideration  of  the  Btipnlatiou 
hereinafter  contained  and  the  payments  to 
be  made  as  herein  specified,  the  first  part; 
agrees  to  sell  tmto  the  second  pan7,  tbe 
following  real  estate  [here  follows  a  descrip- 
tion of  the  land],  and  the  contract  contlnoes 
as  follows: 

"And  the  said  second  party,  in  considera- 
tion of  the  premises,  hereby  agrees  to  pay  to 
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the  order  of  the  said  first  party  the  follow- 
ing sums  at  the  several  times  named  below: 

When  Due.  Dollars.  Cenla. 

Dec.  Ist.   1905 125.00 

Dec.  Ist,  1806 150.00 

"With  10  per  cent.  Interest  per  annnm  on 
all  notes  from  date  until  paid. 

"For  which  amounts  the  party  of  the  sec- 
ond part  has  executed  and  delivered  to  the 
said  first  party  two  promissory  notes,  dated 
on  the  22d  day  of  August,  1904. 

"And  the  party  of  the  second  part  hereby 
covenants  and  agrees  that  no  timber  shall  be 
cot  on  this  land  without  a  special  agreement, 
indorsed  hereon,  and  signed  by  the  parties 
hereto,  except  for  necessary  fuel  for  the  fam- 
ily, erection  of  buildings  and  fences  on  said 
premises,  and  clearing  of  the  land  for  ac- 
tual and  immediate  coltlvation,  and  that  all 
Improvements  placed  upon  said  premises 
shall  remain  thereon  and  shall  not  be  re- 
moved or  destroyed  until  final  payment  for 
said  land;  and,  further,  that  he  will  reg- 
ularly and  seasonably  pay  all  such  taxes  and 
assessments  as  shall  be  lawfully  Imposed 
upon  said  premises. 

"In  case  the  said  second  party,  his  legal 
representatives,  or  his  assigns,  shall  pay  the 
several  sums  of  money  aforesaid  punctually, 
and  at  the  several  times  above  limited,  and- 
shall  strictly  and  literally  perform  all  and 
singular  the  stipulations  and  agreements 
aforesaid  after  their  true  tenor  and  Intent, 
then  and  thereupon  the  first  party  will  make 
nnto  the  said  second  party,  his  heirs  or  as- 
signs, upon  the  surrender  of  this  contract, 
a  warranty  deed,  conveying  the  title  to  said 
afore-described  lands  and  premises  in  fee 
simple.  But,  in  case  the  said  second  party 
Btanll  fall  to  make  the  payments  aforesaid, 
or  any  of  them,  punctually  and  upon  the 
strict  terms  and  at  the  times  above  limited, 
and  likewise  to  perform  and  complete  all 
and  each  of  the  agreements  and  stipulations 
aforesaid,  strictly  and  literally,  without  any 
railnre  or  default,  time  being  of  the  essence 
>f  this  contract,  then  this  contract  shall,  from 
Jie  date  of  such  failure,  be  null  and  void, 
a.Dd  all  rights  and  Interests  hereby  created 
>r  then  existing.  In  favor  of  the  said  second 
>arty,  bis  heirs  or  assigns,  or  derived  under 
ibis  contract,  shall  utterly  cease  and  deter- 
nine,  and  the  premises  hereby  contracted 
iball  revert  to  and  revest  in  the  said  first 
>arty,  his  belrs  or  assigns,  without  any  dec- 
aratlon  of  forfeiture  or  act  of  re-entry,  or 
vltbout  any  other  act  by  said  first  party  to  be 
>erformed,  and  without  any  right  In  said  aec- 
>nd  party  of  reclamation  or  compensation, 
'or  moneys  paid  or  improvements  made,  as 
Lbsolutely,  fully,  and  perfectly  as  if  this  con- 
ract  bad  never  been  made. 

"And  it  is  further  covenanted  and  agreed 
>y  and  between  the  parties  hereto  that,  Im- 
aediately  upon  the  failure  to  pay  any  of 
be  notes  above  described,  all  previous  pay- 
nents  shall  be  forfeited  to  the  party  of  the 
rst  part,  and  the  relati(»i  of  landlord  to 
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tenant  shall  arise  between  the  parties  here- 
to, for  one  year  from  January  1st,  Immediate- 
ly preceding  the  date  of  default,  and  the  said 
party  of  the  second  part  shall  pay  rent  at 
tbe  rate  of  forty  doUats  for  occupying  the 
premises  from  the  said  January  Ist,  to  the 
thne  of  default,  such  rent  to  be  due  and  col- 
lectible immediately  upon  such  default." 

The  contract  was  executed  August  22,  1004, 
and  on  the  same  day  appellant  executed  and 
delivered  to  appellee  the  notes  according  to 
the  stipulations  of  the  contract.  Appellant 
went  Into  iwssesslon  of  the  land  In  December, 
1904.  He  made  Improvements  on  the  place 
and  paid  the  taxes  amounting  In  the  aggre- 
gate to  $212.81.  Appellant  testified  as  fol- 
lows: "I  have  never  paid  the  notes  given  for 
tbe  purchase  price  of  said  land.  Just  before 
the  first  of  said  notes  was  due,  I  went  to  Mr. 
Witt,  and  told  him  that  I  did  not  know  that 
I  would  be  able  to  pay  all  of  the  first  note 
when  due.  That  I  was  making  Improvements 
on  the  place,  and  needed  all  the  money  I 
could  get  to  put  on  the  place,  and  that  tbe 
place  was  good  for  his  money.  He  gave 
an  aflirmatlve  grunt,  but  gave  no  Intimation 
that  he  would  want  his  money  when  it  was 
due,  or  that  he  had  any  objection  to  giving 
me  time  on  it  I  bad  been  doing  business 
with  Mr.  Witt  before  this  time,  and  had  ow- 
ed him  money  and  he  never  had  Insisted  on 
my  paying  it  when  due,  but  was  always  will- 
ing to  extend  time,  and  I  understood  from 
what  he  said  and  the  way  he  acted  that  he 
was  willing  for  me  to  have  additional  time 
on  the  land  notes.  About  the  1st  of  Jan- 
uary, 1907,  I  went  to  Mr.  Witt  to  make  a 
payment  on  my  land  notes,  and  asked  him  if 
he  wanted  it  all,  or  was  willing  to  take  just 
a  part  of  it,  that  I  could  pay  it  all  if  he 
wanted  It,  but  would  rather  pay  a  part  of  it. 
He  then  claimed  that  I  was  too  late,  and  that 
he  would  not  then  let  me  bave  the  land  at 
the  price  we  had  agreed  upon.  Up  to  that 
time  I  understood  that  Mr.  Witt  was  perfect- 
ly  willing  to  extend  time  on  the  notes.  If 
I  had  not  understood  It  that  way,  I  would 
have  met  them  when  they  were  due.  Mr. 
Witt  has  never  asked  me  to  pay  anything 
on  these  notes.  He  has  never  said  anything 
to  me  about  paying  rent.  He  has  never  re- 
turned to  me  my  notes,  or  indicated  to  me 
in  any  way  that  my  delay  was  unsatisfactory 
to  him.  About  the  1st  of  last  February  I 
went  to  Mr.  Witt's  house,  and  offered  to  pay 
him  tbe  full  amount  of  the  purchase  price, 
with  Interest  up  to  that  time,  and  asked  him 
for  a  deed  to  tbe  land.  He  refused  to  give 
the  deed  or  to  receive  the  amount  that  I  of- 
fered to  pay.  When  I  first  went  to  Mr.  Witt 
in  January,  1907,  and  asked  him  if  he  would 
take  a  part  or  did  he  want  all  of  the  money, 
he  asked  me  if  I  had  all  of  the  money  with 
me.  I  told  him  that  I  did  not  have  all  tbe 
money  with  me,  but  that  I  could  get  it  He 
then  refused  to  let  me  have  the  land  at  the 
price  agreed  upon.  He  afterwards  told  me 
that  if  I  had  had  the  money  with  me  that  be 
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wonid  have  let  me  have  fbe  land.  Mr.  Witt 
paBsed  this  place  frequently,  and  knew  that 
I  -was  going  ahead  making  ImproTements  on 
it  after  the  time  the  notes  were  due."  The 
statement  In  the  last  clause  was  practically 
nullified  on  cross-examination.  The  appel- 
lant further  testified  that,  when  he  first  sign- 
ed the  contract,  there  was  a  blank  in  that 
part  of  the  printed  form  in  regard  to  the 
description  of  the  land  and  the  amount  to  be 
paid  for  rent;  that  since  the  contract  was 
signed  the  description  and  the  word  "forty*' 
has  been  Inserted;  that  there  was  no  agree- 
ment that  appellant  should  pay  rent  in  case 
of  a  failure  to  pay  notes  when  due. 

J.  M.  Witt  testified  that:  "The  contract  and 
notes  are  as  executed  by  me  and  Mr.  Souter, 
with  the  exception  that  I  afterwards  wrote 
the  numbers  in  there  by  agreement  with  Mr. 
Souter.  I  never  did  give  Mr.  Souter  to  un- 
derstand that  I  waived  any  of  the  conditions 
of  the  contract  He  spoke  to  me  abont  being 
able  to  pay  a  part  only  as  I  remember  of  the 
first  note  about  the  time  it  became  due  or 
possibly  afterwards.  It  seems  to  me  that  it 
was  some  time  Just  before  Christmas  of  the 
year  the  first  note  became  due.  I  de  not 
remember  what  answer  I  gave  him,  but  prob- 
ably the  one  he  says  I  made  is  correct  He 
never  did  after  that  conversation  offer  to  pay 
any  part  of  the  first  note  until  In  this  year. 
He  never  did  speak  to  me  again  about  the 
payment  of  either  notes  until  January  of  this 
year.  Mr.  Souter  had  been  in  debt  to  me  at 
different  times  before  we  made  this  contract 
nnd  was  frequently  slow  In  making  payments. 
I  never  pressed  him  for  payments.  I  have 
never  asked  Mr.  Souter  for  the  payment  of 
the  notes  given  for  the  land  Involved  in  this 
suit.  I  have  never  returned  the  notes  to  him. 
I  always  told  Mr.  Souter  at  the  time  of  mak- 
ing the  contract,  and  after  that,  that  if  he 
would  pay  the  notes  by  the  time  the  last  note 
was  due,  it  would  be  all  right  At  the  time 
we  made  the  contract  I  told  Mr.  Souter  that 
he  could  have  his  own  time  to  pay  for  the 
land,  and  he  named  the  terms  stipulated  in 
the  contract  At  the  time  we  made  the  con- 
tract Mr.  Souter  remarked  that  he  expected 
'  it  would  be  hard  on  him  to  make  all  of  the 
first  payment  and  I  told  bim  I  guess  it  would 
be  all  right  if  he  didn't  pay  the  first  full 
payment.  This  was  when  we  were  talking 
about  the  land,  and  before  the  written  con- 
tract was  signed.  I  expect  maybe  that  I 
would  have  taken  the  money  and  made  Mr. 
Souter  a  deed  if  he  had  come  up  with  the 
money  in  full  any  time  before  January  1, 
1907,  the  time  I  marked  the  contract  cancel- 
ed. Tl^e  contract  we  made  was  a  bona  fide 
sale.  The  forfeiture  clause  was  put  In  the 
contract  to  show  that  he  was  to  pay  me  so 
much  money  before  be  could  get  the  land  ac- 
cording to  the  stipulations  of  the  contract 
I  never  asked  Mr.  Souter  to  pay  any  rent  on 
the  place.  The  day  we  signed  the  contract 
Mr.  Henderson  wrote  it,  and,  when  he  come 
to  the  rent  part  of  it  he  asked  what  amount 


of  rent  and  I  told  him  that  ft  made  to 
difference,  as  I  didn't  intend  to  charge  buL 
any  rent  no  way.  He  then  asked  v!ut 
the  rent  would  be  worth,  and  I  said  tbat 
if  I  was  going  to  rent  it,  I  would  was: 
$40  or  $50,  and  he  must  have  then  pnc  ii 
the  $40.  I  never  did  ask  Mr.  Souter  ts 
surrender  this  place  to  me,  never  demtnd- 
ed  any  rent  on  it,  never  denaanded  an; 
payment  of  the  notes,  and  hare  never  sur- 
rendered the  notes  to  blm.  I  toaik.  the  tv.' 
copies  of  the  contract  the  day  we  made  it 
to  fill  out  the  numbers  of  the  land,  and  ceT#r 
gave  him  back  a  copy  of  it  Mr.  Souter  bi< 
never  asked  for  the  notes,  and  I  think  I  tod 
him  in  January,  190T,  when  he  spoke  to  e* 
about  the  matter,  that  he  could  get  the  ex- 
tract and  notes  at  any  time.  Whatever  ; 
might  have  done  since  December  1st  last  '. 
would  have  done  it  outside  of  the  contra"" 
and  not  under  It  There  was  never  anyth':.; 
said  between  me  and  Mr.  Souter  al>out  paylL: 
rent"  It  was  shown  by  the  witness  who  Sl- 
ed out  the  printed  form  of  contract  and  an*- 
that  he  inserted  the  word  "forty"  in  the  «d- 
tract. 

The  suit  was  by  appellant  against  appt.)'^ 
for  specific  performance.  The  court  upnn  ti* 
above  facts  refused  the  relief  prayed  in  a;- 
^Uant's  complaint  and  dismissed  it  for  wrs 
of  equity.  Appellant  seeks  by  this  appeal  t: 
reverse  that  decree. 

McKay  &  LUe,  for  appellant  Stevens  & 
Stevens,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  is 
above).  The  written  contract  is  plain.  Tlit-ri- 
is  a  clause  expressly  making  "time  of  tbe 
essence  of  the  contract"  and  other  cUoses 
which  clearly  show  that  the  parties  intenil- 
ed  at  the  time  of  the  execution  of  the  cua- 
tract  that  the  payments  should  be  made  it 
the  times  stipulated.  From  the  language  (•'■ 
various  provisions  of  the  contract,  the  cpd- 
cluslon  is  irresistible  that  payment  at  ttk 
time  specified  was  made  a  condition  ptecv- 
dent  to  the  right  of  appellant  to  acquire  tiir 
title,  and  to  obtain  a  deed  to  the  land.  This 
being  true,  the  case,  so  far  as  the  ^vritteL 
contract  is  concerned,  comes  well  within  tb- 
rule  announced  by  Mr.  Pomeroy  and  qgt>te'i 
by  Judge  Riddick  in  Carpenter  v.  Thomburr. 
76  Ark.  378,  89  S.  W.  1047,  as  follows:  -I: 
is  well  settled  that,  when  the  parties  bart 
so  stipulated  as  to  make  the  time  of  payater. 
of  the  essence  of  the  contract  within  the  to* 
of  equity  as  well  as  of  the  law.  a  court  of 
equity  cannot  relieve  a  vendee  who  has  mail* 
default.  With  respect  to  this  rule  there  Is  m 
doubt.  The  only  difficulty  is  in  determinlK 
when  time  has  thus  been  made  essentiaL  1: 
is  also  equally  certain  that  when  the  o«- 
tract  Is  made  to  depend  on  a  condition  pre> 
dent — In  other  words,  when  no  right  ^■ 
vest  until  certain  acts  have  been  done,  as. 
for  example,  until  the  vendee  haus  paid  C8- 
tain  sums  at  certain  specified  times— tl!« 
also  a  court  of  equity  will  not  relieve  tK 
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vendee  against  tbe  forfeiture  Incurred  by  a 
breach  of  such  condition  precedent"  1  Pom. 
Eq.  8  455.  See,  also,  Ish  v.  Morgan,  48  Ark. 
413,  3  S.  W.  440 ;  Cheney  v.  Llbby,  134  U.  S. 
68, 10  Sup.  Ct  498,  33  L.  Ed.  818 ;  4  Pomeroy, 
t  1408.  But  It  does  not  follow  that,  because 
there  has  been  a  forfeiture  under  the  strict 
letter  of  the  contract,  the  vendor  Is  entitled 
to  Insist  ui)on  It  That  depends  upon  his  con- 
duct with  reference  to  It  The  Supreme 
Court  of  the  United  States  In  Cheney  t.  Llb- 
by, supra,  after  announcing  the  doctrine  we 
have  mentioned  as  to  the  proper  construction 
of  a  contract  where  time  is  essential,  says: 
"The  discretion  which  a  court  of  equity  has 
to  grant  or  refuse  a  spedflc  performance,  and 
which  Is  always  exercised  with  reference  to 
tbe  circumstances  of  the  particular  case  be- 
fore It,  may,  and  of  necessity  must,  be  con- 
trolled by  the  conduct  of  tbe  party  who  bases 
bis  refusal  to  perform  the  contract  upon  the 
failure  of  the  other  party  to  strictly  comply 
with  Its  conditions."  Some  of  our  own  cases 
to  the  same  effect  are  Little  Rock  Granite  Co. 
V.  Shall,  59  Ark.  405,  27  S.  W.  562;  Morris  v. 
Green,  75  Ark.  410,  88  S.  W.  565;  Banks  v. 
Bowman,  83  Ark.  524,  104  S.  W.  209. 

The  real  difficulty  In  this  case  has  been 
to  determine,  on  the  Issue  of  fact,  as  to 
whether  appellee's  conduct  was  a  waiver  of 
the  forfeiture.  Appellant  and  appellee  are 
the  witnesses  pro  and  con,  respectively,  on 
this  Issue,  and,  as  Is  said  by  Chief  Justice 
Hill  in  Banks  v.  Bowman,  supra:  "Where 
there  is  a  conflict,  it  is  a  mere  difference  be- 
tween two  witnesses  detailing  the  same  trans- 
action, and  tbe  court  accepts  in  such  conflict 
the  testimony  accredited  by  the  chancellor; 
nothing  else  appearing  to  determine  the  pre- 
ponderance." There  was  a  clear  waiver  of 
any  forfeiture  on  account  of  a  failure  to  pay 
tbe  first  note  when  It  became  due.  The  testi- 
mony of  appellee  himself  shows  that  For 
among  other  things,  he  says:  "I  always  told 
Souter  at  the  time  of  making  the  contract, 
and  after  that,  that,  if  he  would  pay  the 
notes  by  tbe  time  the  last  note  was  due,  it 
would  be  all  right"  The  appellant,  before 
the  first  note  was  due,  went  to  the  appellee 
and  told  him  that  he  (appellant)  was  making 
improvements,  and  that  he  would  not  be  able 
to  make  all  of  tbe  flrst  payment  when  due, 
and  that  thereupon  appellee  gave  "an  affirma- 
tive grunt"  He  says  that  he  had  been  doing 
business  with  ai^ellee  before  this  time  and 
bad  owed  bim  money,  but  that  appellee  had 
never  insisted  on  payment  when  the  money- 
was  due,  and  was  always  willing  to  extend 
the  time.  Therefore  appellant  concluded  that 
appellee  was  willing  for  him  to  have  addi- 
tional time  on  the  second  note,  as  well  as  the 
first  But  appellant  did  not  ask  appellee 
about  paymoit  on  tbe  second  note  until  after 
same  was  due.  Then  he  found  that  appellee 
was  unwilling  to  extend  the  time,  claiming 
tbat  appellant  was  too  late,  etc.    Appellant 


testified  tliat  he  understood  from  what  ap- 
pellee said  and  did  that  he  was  willing  to 
extend  tbe  time  of  payment  after  the  last 
note  became  due ;  but  appellant  fails  to  point 
out  .any  conduct  on  the  part  of  appellee  be- 
fore or  after  the  time  for  the  payment  of  the 
last  note  that  would  warrant  appellant  in 
believing  that  appellee  would  extend  the  time 
for  payment  beyond  the  date  when  the  last 
note  was  due. 

Appellee  testified  that  bis  Indulgence  to 
appellant  was  with  reference  to  the  flrst 
payment  True  be  sajs  tbat  "maybe  he 
would  have  taken  the  money"  and  given  ap- 
pellant a  deed  had  he  "coffle  np  with  tbe 
money  in  full  before  January  1,  1907,"  the 
day  tbe  contract  was  marked  canceled.  But 
ai^)ellee  says  it  was  a  bona  flde  sale,  and 
"the  forfeiture  clause  was  put  in  the  con- 
tract to  show  tbat  be  was  to  pay  me  so 
much  money  before  he  could  get  the  land  ac- 
cording to  the  stipulations  of  the  contract" 
The  fact  that  appellee  never  asked  appellant 
to  pay  any  rent  on  the  place,  and  that  appel- 
lee retained  the  notes  after  tbe  expiration 
of  tbe  time  of  payment,  cannot  be  taken  as 
a  waiver  of  the  forfeiture.  Appellee  says 
that  he  told,  appellant  in  January,  1907,  when 
he  spoke  about  the  matter,  that  he,  appel- 
lant, could  get  the  contract  and  notes  at  any 
time.  -  He  says  that  he  did  not  intend  to 
charge  him  rent,  and  there  was  nothing  said 
about  it  tbat  what  he  did  since  December  1, 
1900,  the  time  for  the  final  payment,  he 
would  have  done  outside  of  the  contract,  and 
not  imder  it" 

The  fact  that  appellee  dl4  not  charge  appel- 
lant rent  may  be  regarded  as  an  act  of  kind- 
ness to  appellant  rather  than  an  acknowledg- 
ment on  the  part  of  appellee  that  he  did  not- 
own  the  land.  Tbe  testimony  is  set  out  in 
full,  and  It  fully  sustains  the  finding  of  the 
chancellor.  •  • 

His  decree  Is  therefore  affirmed. 


ST.  LOUIS,  I.  M.  &  S.  RT.  CO.  v. 

HAMBRIGHT. 

(Supreme  Court  of  Arkansas.     Nov.  2,  1008.) 

1.  Appeal  and  Ebbob  <|  1001*)  —  Review  — 
Evidence. 

The  sufficiency  of  the  evidence  to  sustain  a 
finding  on  appeal  mast  be  tested  solely  on  the  ac- 
credited testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3928-3934;    Dec.  Dig.  { 

2.  Release   (9  57*)— Validitt— Fbaud— Mis- 

:     BEPRESENTATION — EVIDENCE.. 

In  an  action  for  Injuries  to  a  servant,  evi- 
dence held  to  sustain  a  finding  that  a  release  of 
plaintiff's  injuries  pleaded  as  a  defense  was  ob- 
tained from  him  by  fraud. 

[Ed.    Note.— For    other    cases,    see    Release, 
Cent.  Dig.  H  106-108;   Dec.  Dig,  i  57.*] 

8.  Release  (§  16*)—'Validitt— Mistake. 

Where  a  settlement  for  an  employes  In- 
juries  was  based  on  a  mutual  mistake  of  fact 


•For  otber  oases  SM  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  aate,  &  Reporter  Ind«zM 
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predicated  on  a  physician's  medical  opinion  as 

to  the  emploje's  condition  at  the  time  the  set- 
tlement was  made,  which  opinion  induced  the 
settlement,  a  release  consummating  such  settle- 
ment constituted  no  defense  to  an  action  for 
the  servant's  injuries. 

[E)d.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  i  31 ;   Dec.  Dig.  {  16.*] 

4.  Masteb  and  Sebvant  (i  300*)— Injubieb  to 
Sebvant— Physician's  Statement. 

Where  a  railroad  company  employed  the 
surgeon  in  charge  of  a  hospital,  it  was  estopped 
to 'assert  that  an  employ^  treated  at  the  hos- 
pital was  not  entitled  to  rely  on  such  surgeon's 
statements  as  to  his  physical  condition,  which 
were  made  the  basis  of  a  settlement  for  the  in- 
juries. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  1209 ;   Dec.  Dig.  i  300.»] 

5.  Release  ({  24*)  —  Defenses  —  Considesa- 

TION— ReTUBN. 

Wliere,  in  an  action  for  injuries  to  a  serv- 
ant, there  was  a  controversy  as  to  whether  a  re- 
lease was  intended  to  cover  defendant's  liability 
for  the  injuries,  or  whether  it  was  merely  the 
reimbursement  of  the  employe  for  his  loss  of 
time  and  expenses  incident  to  the  injury,  he  was 
not  required  to  tender  a  return 'of  the  amount 
received  as  a  consideratim  for  the  release  as  a 
condition  of  his  right  to  sue  for  liis  injuries. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  {  45;   Dec.  Dig.  |  24.*  j 

6.  Evidence^  434*)  —  Pabol  Evidence  — 

RiOHT  TO   WBITTEN  CONTBACT— KBAUD. 

The  rule  forbidding  the  addition,  altera- 
tion,  or  contradiction  of  a  written  instrument  by 
parol  testimony  does  not  apply  where  there  & 
an  issue  of  fraud  in  the  procurement  of  the 
writing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  iS  2005-2020 ;   Dec.  Dig.  {  434.*] 

7.  Appeal  and  Erbob  (8  273*)- Exceptions— 

SUKFICIENOY— InSTBUOTIONS, 

Where  a  general  exception  is  taken  to  the 
refusal  of  several  instructions  and  one  of  the 
instructions  is  bad,  the  exception  does  not  pre- 
serve the  other  instructions  tor  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  273.*] 

Appeal  Irom  Circuit  Court,  Miller  County ; 
Jacob  M.  Carter,  Judge. 

Action  by  W.  O.  Hambright  against  the  St 
Louis  Iron  Mountain  &  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Hambright  was  a  brakeman  on  a  freight 
train  in  the  employ  of  the  appellant  railroad 
company,  and  on  August  10,  1906,  was  Imock- 
ed  from  his  train  by  a  defective  waterspout 
at  Austin,  and  seriously  injured.  He  was 
taken  to  his  home  in  Memphis,  Teun.,  where 
he  was  under  the  care  of  competent  physi- 
cians of  his  own  selection.  Later  be  went 
to  the  boq>ltal  of  the  railroad  company  In 
St  Louis,  Mo.,  where  he  arrived  on  the  27th 
of  September.  He  remained  there  under 
treatment  for  about  two  weeks,  when  be  re- 
turned to  Memphis.  At  that  time  he  prom- 
ised the  chief  surgeon,  Dr.  Outten,  that  he 
would  return  to  the  hospital.  It  was  a 
rule  of  the  hospital  that  employes  under 
treatment  there  should  remain  until  they 
n-ere  discharged  by  the  chief  surgeon,  who 
gave  them  wliat  was  called  a  "clearance," 


which  tbey  took  to  the  general  dalxn  agent 
of  the  railroad  company.    This  clearance  wu 
a  statement  of  the  exact  phydcal  condltioii 
of  the  employ^,  who  was  expected  to  take  i: 
to  the  claim  agent  as  a  basis  for  settlement 
before  returning  home.    On  the  2lBt  of  No- 
vember  Dr.    Outten   wrote   Hambrlgbt.    op- 
braiding  blm  toe  not  fulfilling  bis  promise  t» 
return,  stating  that  he,  Dr.  Outten,  bad  been 
placed  in  an  embarrassing  position  by  per- 
mitting him  to  leave,  evidently   reCening  to 
hia  failure  to  obtain  his  clearance,  and  see 
the  claim  agent  before  his  discharge.     Ham- 
bright returned  to  the  hospital  shortly  after 
receiving  this  letter,  and  was  examined  by 
Dr.  Outten,  the  chief  surgeon,  on  December 
3d.    Dr.  Outten  then  wrote  a  letter  to  tb« 
general  claim  agent  making  a   report  upf<D 
Hambright's  case.    He  says:   "I  find  a  mark- 
ed deformity  of  the  spinal  column,  commen- 
cing with  the  twelfth  dorsal  and  tnvfdTin; 
the  first  and  second  lumbar  vertebra.     There 
is  undoubtedly  a  diseased  condition   here,  as 
not  only  the  spinal  processes  are  enlar^ied. 
but  seemingly  the  laminae  of  the  vertebra  as 
well."    He  goes  fully  into  the  case,  and  con- 
cludes as  follows:    "I  cannot  tell  at  this  ex- 
amination whether  It  will  be  permanent  or 
not,  but,  as  I  have  said  before,  a  young  man 
29  years  of  age,  under  intelligent  treatmeot. 
and   when  you  take  Into  consideration   the 
region  of  the  column   Involved,    there  is  a 
bare  possibility  that  It  will  get  well.     In  any 
event,  it  is  a  serious  injury,  and  one  that 
decidedly    menaces    his    future    osefnlness. 
This  letter  will  take  place  of  the  clearance, 
as  Hambright  will  report  to  yon  tomorrow 
morning."     Hambright  said  this   letter  was 
given  to  blm  sealed,  and  he  carried  it  to 
the  office  of  Mr.  Jones,  the  general   cJalm 
agent,  but  failed  to  see  Mr.  Jones,  and  left 
the  letter  for  him.    Dr.  Outten  said  that  It 
was  his  custom  to  acquaint  employte  with 
stetements  he  made  to  the  claim  agent,  and 
he  is  satisfied  he  did  so  in  this  case.     He 
denied  the  statements  attributed  to  him  by 
Hambright  and  Phillips  hereafter   set  oot 
He  said  that  all  of  his  examinations  were 
made  in  the  Interest  of  the  employes  as  wett 
as  the  company ;  that  he  is  employed  by  the 
company,  but  that  his  salary  comes  oat  of 
a  hospital  fund,  which  Is  raised  by  aasess- 
ments  on  all  the  employes  of  the  company. 
Hambright  says:  That  when  Dr.  Outten  ex- 
amined him,  he  told  him  that  his  Injuries 
were  not  serious,  and  that  he  would  he  able 
to  go  to  work  by  the  1st  of  March,  and  be 
replied  to  him :    "Doctor,  It  Is  up  to  yon.    I 
don't  know,  and  I  want  to  know  Just  what 
you  think."     That  the  doctor  said:    "It  U 
nothing  bad,  and  you  will  be  all  right  by  the 
1st  of  March."    A  friend  of  Hambright's,  ooe 
Phelps,  said  he  was  with  Hambright  at  tbi$ 
time,  and  that  Dr.  Outten  told  Hamhrijrht 
that  he  was  not  permanently  Injured,  tbst 
his  injuries  were  not  going  to  be  serious,  and 


*k'or  other  cues  see  same  topic  snd  secUon  NUMBER  In  Dec.  *  Am.  Digs.  UO!  to  data,  *  Reporter  Id<Vsi» 
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that  he  would  be  able  to  take  Ms  place  back  by 
March,  1907.  Hambrlght  returned  to  Mem- 
phis without  making  a  eettlemeut,  but  subse- 
quently wrote  to  Dr.  Outten  that  he  would 
like  to  arrange  with  Mr.  Jones  or  some  of 
his  agents  to  see  him,  as  he  would  like  to 
settle  with  the  railroad  company.  A  pass 
was  furnished  him  to  St  Louis,  and  he  went 
there  and  saw  the  claim  agent  on  the  28th 
of  December.  There  is  irreconcilable  con- 
aict  between  the  testimony  of  the  claim  agent 
and  his  stenographer  and  that  of  Hambrlght 
as  to  the  transaction  at  that  time.  The  claim 
agent  puts  in  evidence  certain  writings: 
E'irst,  a  proposition  signed  by  Hambrlght  to 
him,  reciting  his  Injury  and  his  condition, 
And  proposing  to  settle  with  the  railroad  com- 
pany for  $1,250.  A  written  acceptance  fol- 
lows, signed  by  Jones  as  general  claim  agent 
Tor  the  railroad  company.  Then  follows  a 
formal  release  setting  forth  in  full  the  ac- 
?ldent  occasioning  the  injury  and  the  extent 
:>f  his  injury,  and  that  in  his  Judgment  the 
Injuries  received  are  of  permanent  character, 
Eind  reciting  an  agreement  to  settle  for  $1,- 
Z^  and  acknowledging  receipt  of  the  same 
In  full  settlement  of  all  actions,  suits,  or 
claims  of  every  class  or  character  arising 
to  him  or  accruing  to  him  by  reason  of  the 
Injuries  referred  to.  Written  upon  this  by 
Ejambflght  in  his  own  handwriting  Is  this 
clause:  "I  understand  this  release."  Mr. 
Tones  and  his  stenographer  testified  that 
these  papers  were  dictated  to  the  stenogra- 
pher in  the  presence  of  Hambrlght,  and  were 
signed  by  him,  and  that  they  truly  reflect  the 
iransaction,  and  they  further  testify  that  Mr. 
Tones  had  no  communication  with  Dr.  Outten 
it  that  time,  that  Dr.  Outten's  letter,  which 
served  as  a  clearance,  was  the  sole  Informa- 
:lon  he  had  before  him  of  Hambrlght's  con- 
lltlon.  On  the  other  hand,  Hambrlght  testl- 
Ses  that  Mr.  Jones  called  up  Dr.  Outten  over 
;he  telephone,  and,  after  inquiring  as  to  Ham- 
>right's  condition,  listened  for  a  few  mo- 
nents,  and  then  turned  to  him  and  said: 
'Dr.  Outten  says  that  you  are  not  badly 
lurt,  and  that  you  will  be  able  to  go  to  work 
>y  the  1st  of  March."  He  says  that  he  plac- 
id every  reliance  upon  the  statement  of  Dr. 
Outten,  and  thought  that  he  khew  exactly 
K-hat  he  was  talking  about,  and  that  he  con- 
iulted  no  other  doctors  at  that  time  in  re- 
gard to  his  condition,  and  that  after  receiv- 
ng  this  information  from  Mr.  Jones  that  he 
isked  him  in  regard  to  his  work,  and  that 
Tones  told  him  that  he  would  see  that  his 
lob  would  be  ready  for  him  as  soon  as  he 
ivas  able  to  work.  He  said  he  told  Jones 
le  was  hurt  bad,  and  wanted  pay  for  his 
:ime  off;  and  he  says  that  the  settlement 
was  based  on  the  actual  wages  from  the  time 
>f  his  injury  to  the  Ist  of  March,  and  doc- 
U>r's  bills,  expenses,  and  medicines,  and  that 
tie  put  in  no  claim  for  a  settlement  for  his 
injuries,  and  did  not  know  that  that  element 
nras  stated  in  the  writing  which  he  signed, 
that  the  papers  he  signed  were  not  dictated 


)n  his  presence  or  hearing,  and  fbat  he  did 
not  read  them  over  because  he  did  not  con- 
sider it  necessary,  as  he  thought  it  was  a 
receipt  for  his  wages  and  expenses  as  agreed 
upon.  The  $1,250  was  paid  to  Hambrlght 
and  he  returned  to  his  home  in  Memphis. 
His  physical  condition  did  not  improve,  and 
in  the  latter  part  of  February  he  consulted 
physicians  there  to  see  if  he  would  be  able 
to  return  to  work  the  Ist  of  March,  and  was 
advised  that  he  was  permanently  disabled 
from  pursuing  work  in  the  railroad  service 
requiring  physical  exertion.  The  evidence  is 
undisputed  that  his  injuries  are  of  such  a 
nature  that  he  will  l>e  unable  to  do  any  work 
which  would  require  physical  exertion,  and 
that  the  only  service  in  the  railroad  employ 
for  which  he  would  be  fitted  would  be  such  a 
position  as  flagman  at  a  crossing  at  a  salary 
of  $40  or  $45  a  mopth.  He  says  he  Is  not 
sufflciently  educated  to  do  any  clerical  work, 
and  his  earnings  are  dependent  upon  com- 
paratively unremunerative  positions.  He  was 
earning  at  the  time  of  the  injury  about  $160 
per  month,  and  he  had  Just  l>een  promoted 
to  a  freight  conductor,  but  had  not  assumed 
that  position  at  that  time. 

This  suit  was  brought  by  Hambrlght 
against  the  railroad  company  to  recover  dam- 
ages for  his  injuries,  alleging  negligence. 
The  answer  denied  negligence,  and  pleaded 
contributory  negligence,  and  further  plead- 
c.l  a  settlement  for  $1,250  in  full  satisfac- 
tion of  the  damages  on  account  of  the  in- 
Jury.  The  plaintiff  filed  an  amended  com- 
plaint, admitting  the  settlement  and  the  re- 
ceipt of  $1,250,  and  charged  fraud  and  deceit 
on  the  part  of  defendant's  chief  surgeon  and 
general  claim  agent  in  procuring  the  settle- 
ment. The  defendant  filed  an  amended  an- 
swer denying  any  false  or  fraudulent  state- 
ments in  procuring  the  settlement. 

The  facts  above  outlined  were  developed  in 
the  evidence  and  also  the  facts  as  cause  of 
the  injury.  As  there  is  no  controversy  in 
this  court  over  the  original  cause  of  action, 
the  sole  controversy  being  In  regard  to  the 
validity  of  the  release,  the  testimony  and 
instructions  pertaining  to  the  liability  are 
not  necessary  to  be  set  out  in  order  to  un- 
derstand the  issues  here.  The  court  gave 
the  following  instructions: 

"(3)  The  execution  of  the  release  by  the 
plaintiff,  which  bears  date  December  28, 
1906,  and  put  In  evidence,  is  an  admitted 
fact  But  if  the  Jury  find  from  a  pre- 
ponderance of  the  evidence  that  before  or  at 
the  time  the  consideration  was  paid  for  said 
release  and  the  same  was  executed  that  the 
physician  and  surgeon  of  the  defendant  rail- 
way company  made  an  examination  of  the 
plalutifTs  injuries,  and  thereupon  assured 
the  plaintiff  that  his  injuries  were  not  per- 
manent but  that  plaintiff  would  be  able  to 
resume  his  position  and  duties  with  defend- 
ant by  the  1st  of  March  following,  and  rely- 
ing upon  said  statement  to  be  true,  he  exe- 
cuted said  release,  but  soon  afterwards  It 
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was  deTeloped  fbat  plaintiff  was  permanent- 
ly injured,  and  that  he  never  wonld  be  able 
to  perform  labor  in  his  line  of  employment, 
but  that  at  the  time  of  making  said  state- 
fents  defendant's  physician  and  surgeon  ei- 
ther knew  tjiat  plaintiff  was  permanently  In- 
jured and  mlsrepreseilTed  that  fact,  or  was 
honestly  mistaken  as  to  the  extent  of  plain- 
tiff's Injuries  and  misled  him  Into  signing 
said  release,  then  plaintiff  Is  not  bound  by 
same,  and  the  Jury  should  so  find. 

"(4)  If  the  jury  find  for  the  plaintiff,  they 
will  assess  his  damages  at  a  snm  that  will 
compensate  him  for,  the  bodily  Injury  sus- 
tained and  the  mental  and  physical  pain  and 
suffering  endured  and  to  be  endured  by  rea- 
son of  such  Injuries.  The  effect  of  the  In- 
juries on  his  health  according  to  the  degree 
and  probable  duration,  his  pecuniary  loss 
from  bis  diminished  capacity  for  earning 
mon^  through  life,  if  any  such  has  been 
proven;  and,  after  yon  bave  fixed  the  sum, 
yon  will  deduct  the  amount  which  defendant 
has  paid  plaintiff,  and  the  difference  shoald 
be  the  amount  of  your  verdict" 

The  defendant  asked  10  instructions,  all 
of  which  the  court  refused.  The  jury  return- 
ed the  following  verdict :  "We,  the  jury,  find 
for  the  plaintiff  and  assess  his  damages  at 
IS.OOO,  after  allowing  credit  for  the  amount 
paid."  Defendant  railroad  company  has  ai>- 
pealed. 

T.  M.  Mehaffy  and  J.  B.  Williams,  for  ap- 
pellant.   Ii.  A.  Byrne,  for  appellee. 

HILL,  C.  3.  (after  stating-  the  facts  as 
above).  1.  Appellant  says  that  the  evidence 
Is  not  sufBcIent  to  show  that  the  plaintiff 
was  either  deceived  or  misled,  or  that  any 
fraud  wag  practiced  on  him  in  obtaining  the 
settlement  In  discussing  this  It  must  be 
taken  that  the  Jury  has  accepted  the  testi- 
mony of  Bambrlght  and  Phelps  and  rejected 
that  of  Outten  and  Jones;  and  the  sufBden- 
cy  of  the  evidence  must  be  tested  solely  upon 
the  accredited  testimony.  In  H.  &  T.  C.  Ry. 
Co.  v.  Brown  (Tex.  Civ.  App.)  69  S.  W.  651, 
an  employe  of  the  railroad  company  was 
injured  and  was  taken  to  a  hospital,  where 
he  was  treated  by  Dr.  Stewart,  the  surgeon 
of  the  railroad  company.  The  doctor  repre- 
sented to  him  that  the  bones  of  his  arm 
had  knitted  and  united  together,  that  his 
arm  was  well,  and  that  as  soon  as  the  swell- 
ing had  passed  away  his  arm  wonld  be  as 
good  as  ever.  Brown,  the  employ^,  bad 
stated  that  be  was  ready  to  settle  with  the 
railroad  company  whenever  the  bones  of  bis 
arm  bad  Icnit  together  and  his  arm  was 
cured.  The  court  said:  "The  facts  in  evi- 
dence warrant  the  conclusion  that  Stewart 
made  the  representations  and  statements  to 
the  appellee  for  the  purpose  of  inducing  him 
to  execute  the  release  to  appellant,  and  that 
the  appellee  believed  the  statements  were  true, 
and  relied  upon  the  same,  and  was  thereby 
Indnced  to  make  the  settlement  and  sign  the 
release;   that  the  representationis  and  state- 


ments so  made  by  Stewart  were  false.  In  tlat 
the  bones  at  the  time  of  the  trial  were  non 
united,  and  that  his  arm  was  practically  de 
stroyed  In  Its  usefulness.  The  eourt  correct 
ly  submitted  this  issue  to  the  Jnxy.  We  au- 
not  agree  with  the  contention  of  appeUas: 
that  It  may  escape  liability  on  the  groaod 
that  the  representations  and  statements  made 
by  Stewart  was  a  mere  expression  of  opii- 
ion.  It  was  more  than  an  opinion.  It  vai 
the  statement  of  a  fact  The  effect  of  hb 
statement  was  that  the  appellee  was  a  sowS 
man,  and  that  the' bones  of  his  arm  bad  knit- 
ted together,  and  that  it  would  be  all  right 
It  is  true  this  statement  may  have  been  pred- 
icated upon  his  opinion  as  a  medical  expert 
but  the  opinion  is  based  upon  facts  of  wbidi 
he  possessed  knowledge.  The  fact  that  tli» 
statement  made  by  Stewart  was  not  Intsv 
tionally  false  does  not  affect  the  right  of  ttw 
appellee  to  bave  the  release  set  aside  if  be 
was  misled  by  the  statement  and  executed 
the  release  believing  the  statement  was  troe. 
In  such  a  case  Innocent  misrepresentatioDS 
may  as  well  be  the  basis  of  relief  as  when 
6uch  statements  are  Intentionally  false.' 
This  case  was  quoted  from  and  approved  \iT 
the  federal  CJourt  of  Appeals  of  the  Ninth 
Circuit  In  Great  Northern  Ry.  Co.  v.  Fowler. 
136  Fed.  118,  69  C.  C.  A.  106.  In  that  case 
a  brakeman  on  a  railroad  was  injured  and 
was  examined  by  the  company's  physidan. 
who  advised  him,  after  a  cursory  examina- 
tion, that  his  Injnrlefl  were  slight,  and  that 
he  would  be  ready  for  work  in  two  we^s. 
He  consnlted  no  other  physician  as  to  tlie 
extent  of  his  probable  injuries.  The  declsiois 
touching  this  exact  point  are  carefully  coo- 
sidered  and  discriminated,  and  these  conclo- 
slons  reached:  "He  accepted  the  statemeit 
and  opinion  of  the  appellant's  snrgeon.  and 
on  the  basis  of  it  received  |195  and  signed 
the  discharge.  We  entertain  no  doubt  that 
such  a  release  executed  under  a  mutual  mis- 
take of  fact  so  induced  by  the  appellant 
should  be  set  aside.  It  Is  true  tiiat  where 
there  Is  no  misrepresentation  or  frand  on 
the  part  of  the  releasee,  a  releasor  cannirt 
subsequently  avoid  bis  release  on  the  groaoi 
that  his  Injuries  were  more  serions  than  he 
thought  them  to  be,  even  though  his  opinion 
at  the  time  of  making  the  settlement  may 
have  been  based  upon  that  of  a  physician 
employed  by  the  releasee  to  examine  and 
report  on  the  extent  of  his  injuries ;  •  •  • 
but  It  is  equally  true  that  a  mutual  mistake 
of  fact  or  an  innocent  misrepresentation  of 
the  facts  of  the  releasor's  Injury,  made  by 
the  releasee's  physician,  may  be  effective  to 
avoid  a  release  induced  thereby." 

The  case  of  T.  &  P.  Ry.  Oo.  t.  Jowers. 
(Tex.  Civ.  App.)  110  S.  W.  846,  is  esBaitial- 
ly  similar  to  the  case  at  bar.  An  emplorf 
of  the  railroad  company  was  injnred  and 
sent  to  the  same  hospital  to  which  Ham- 
bright  went,  and  was  under  the  care  of  Dr. 
Vasterllng,  who  was  also  one  of  the  physi- 
cians  who    attended    Hambright    while   he 
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tras  at  the  hospital.  The  course  of  dealing 
between  the  hospital  and  the  patient  was 
shown  to  be  the  same  In  that  case  as  It  was 
in  this.  The  plaintiff's  evidence  was  that 
lie  had  settled  upon  the  statement  of  Dr. 
fastening  that  his  Injuries  were  slight,  and 
It  was  proved  that  snch  was  not  the  case. 
The  court  said:  "The  fifth  and  sixth  assign- 
iients  are  submitted  together  in  the  appel- 
lant's brief,  and  assail  the  court's  charge  in 
mbmitting  the  issue  of  bad  faith  or  fraud 
jpon  the  part  of  Dr.  Vasterllng,  appellant's 
sbyslclan  In  charge  of  the  hospital,  and 
Floeppner,  appellant's  claim  agent  stationed 
It  that  place,  in  advising  the  appellee  con- 
%mlng  the  extent  of  his  injuries  at  the  time 
rbe  release  was  executed.  The  propositions 
'two  In  number)  submitted  under  those  as- 
ilgnments  indicate  that  the  particular  ob- 
jection was  to  the  action  of  the  court  In  snb- 
nlttlng  any  such  Issue  at  all  under  the  cir- 
cumstances. The  first  proposition  asserts 
:bat  fraud  cannot  be  predicated  upon  a  rep- 
■esentation  which  Is  a  mere  statement  of 
>pinIon,  and  not  the  statement  of  the  fact 
rhe  appellants  lose  sight  evidently  of  the 
'act  that  fraud  may  be  based  upon  the  glv- 
ng  of  an  opinion  as  well  as  the  statement 
jf  any  other  fact  In  this  particular  suit 
:he  contention  la  relied  upon  that  the  physi- 
cian fraudulently  gave  an  Incorrect  opinion, 
md  thereby  misled  the  appellee  Into  agreeing 
;o  a  settlement  [citing  authorities].  The 
second  proposition  assumes  as  a  matter  of 
'act  that  the  physician  acted  in  good  faith. 
That,  we  think,  was  an  issue  for  the  Jury." 
5ee,  also,  on  the  general  principle  Involved, 
Railway  Co.  v.  Koslschke,  104  Fed.  440,  43 
3.  C.  A.  626,  the  Circuit  Court  of  Appeals  of 
he  Eighth  Circuit.  The  appellee's  evidence 
'ully  meets  the  requirements  of  the  authoirl- 
les  to  avoid  a  release  Induced  by  fraud. 

2.  A  special  exception  was  taken  to  sul>- 
nltting  the  question  of  Dr.  Ontten  being 
nlsfaken  as  to  the  extent  of  plalntltTs  In- 
orles  to  the  Jury  In  the  third  instruction. 
Kb  shown  by  the  above  authorities.  If  the 
ettlement  was  based  upon  a  mutual  mistake 
if  fact  predicated  upon  the  doctor's  medical 
•pinion  as  to  the  present  condition  of  the 
employs,  which  opinion  Induced  the  settle- 
nent,  the  Instruction  was  correct  If  there 
vas  room  to  find  that  there  was  such  mls- 
ake  of  fact  as  above  Indicated,  it  would  be 
qually  effective  <to  set  aside  the  release,  and 
be  apx>ellant  cannot  be  injured  by  having 
he  most  charitable  construction  given  to 
be  statements  of  Dr.  Ontten. 

3.  It  is  said  that  Hambright  came  direct 
rom  his  own  physicians  and  ought  to  have 
:nown,  and  must  have  known,  something  of 
ds  condition  outside  of  anything  Dr.  Outten 
aid  to  him,  and  that  he  could  not  have  been 
aisled  in  this  regard.  Hambright  testified 
hat  he  had  been  under  Dr.  Outten's  care 
rom  September,  and  that  he  did  not  know 
lis  own  condition,  but  relied  upon  Dr.  Out- 
en,  and  asked  him  to  tell  him  his  true  con- 


dition. In  the  third  instmction  the  court 
predicated  plaintiff's  case  on  a  reliance  upon 
Dr.  Outten's  statements,  and  the  verdict 
means  that  the  Jury  believed  he  did  rely  up- 
on them.  Dr.  Outten  says  that  his  examina- 
tions were  made  in  behalf  of  the  employes 
as  well  as  the  railroad;  that  his  employment 
came  from  the  railroad  company  and  his 
compensation  came  from  a  hospital  fund 
derived  from  assessments  of  the  employ§& 
Certainly  Hambright  had  a  right  to  rely  up- 
on his  good  faith,  and  it  does  not  He  in  the 
mouth  of  the  railway  company  to  say  that 
an  employe  cannot  safely  rely  upon  state- 
ments of  Its  chief  surgeon  who  occupies  this 
delicate  position  between  It  and  its  employes. 

4.  It  is  next  argued  that  the  court  erred  In 
entertaining  this  suit  without  requiring  a 
tender  of  the  amount  received  In  the  settle- 
ment of  December  28th.  This  point  was  re- 
served by  exception  to  the  fourth  Instruc- 
tion. This  contention,  however,  was  settled 
against  the  appellant  In  St  L.,  I.  M.  &  S. 
Ry.  Co.  V.  Smith,  82  Ark.  106,  100  S.  W.  884. 
In  that  case,  as  in  this,  there  was  a  contro- 
versy over  a  release;  one  side  claiming  that 
it  was  for  a  single  purpose  and  the  other 
side  claiming  that  it  was  a  full  release.  The 
court  said:  "So,  if  the  Jury  found  that  she 
was  paid  the  sum  of  money  as  compensation 
only  for  the  Inconvenience  and  delay  caused 
by  the  collision,  or  that  she  was  Induced  to 
sign  the  receipt  by  false  representations, 
which  she  relied  on,  as  to  its  contents,  she 
would  not  be  bound  to  return  the  sum  paid 
before  suing  to  recover  the  damages  sus- 
tained." If  plaintiff's  evidence  was  true, 
then  the  tender  was  not  necessary;  and  the 
defendant  did  not  ask  for  the  converse  of  the 
proposition  to  be  submitted. 

6.  Objection  Is  made  to  the  third  instruc- 
tion; but  as  seen  in  the  previous  discus- 
sion. It  la  in  accord  with  the  authorities. 

6.  Error  is  assigned  for  the  refusal  to  give 
eadk  of  the  10  tostructions  asked  on  the  part 
of  the  defendant  The  first  and  second  of 
these  charged  the  Jury  that,  if  the  writings 
introduced  in  evidence  were  signed  by  the 
plaintiff,  be  would  be  bound  by  the  terms 
and  conditions  thereof  and  not  permitted 
by  oral  testimony  to  change,  vary,  add  to, 
or  contradict  them.  The  rule  of  evidence 
forbidding  the  addition,  alteration,  or  con- 
tradiction of  a  written  instrument  by  parol 
testimony  of  antecedent  and  contemporane- 
ous negotiations  does  not  apply  where  there 
is  an  Issue  of  fraud  in  the  procurement  of 
the  writing.  Jordan  v.  Fenno,  13  Ark.  693; 
Oanss  Sons  v.  Doyle  &  Co.,  46  Ark.  122; 
Colonial  &  U.  8.  Mortg.  Co.  v.  Jeter,  Tl 
Ark.  185,  71  8.  W.  946.  Tbe  exception  to 
the  refusal  of  the  court  to  g:lve  the  10  In- 
structions was  a  general  one,  and  where  such 
is  the  case,  if  any  of  the  Instructions  are 
bad,  such  exception  does  not  preserve  for  re- 
view the  other  instructions.  Young  v.  Ste- 
venson, 76  Ark.  181,  86  8.  W.  1000.  There 
was  no  error  in  refusing  to  give  any  of  these 
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instructions.    As  they  are  not  in  reyiewable 
Bliape,  tbe  questions  presented  by  tliein  can- 
not properly  be  discussed. 
Judgment  affirmed. 

McCUIJX>CH,   J.,   concurs   in  Judgment, 
but  not  In  all  of  the  opinion. 


ASHFORD  V.  RICHARDSON. 
(Snprema  Court  of  Arkansas.    Noy.  16,  1908.) 
AppEAi  AND  Ebbob  (i  1039*)— Rbvikw— Habm- 

LSSS  £]bbob— Fleadino. 

Act  May  11,  1906  (Acts  1905,  p.  798),  pro- 
Tides  that  the  circuit  and  chancery  courts  may 
consolidate  actions  when  it  appears  reasonable 
to  do  so.  Kirby's  Dig.  {  6148,  provides  that 
no  judgment  shall  be  reversed  for  any  error  or 
defect  which  does  not  affect  the  substantial 
rights  of  the  adverse  party.  Held,  that  wheth- 
er or  not  an  action  for  slander  and  an  action 
for  a  malicious  prosecution  growing  out  of  tbe 
same  transaction  can  be  joined  under  Kirby's 
Dig.  §  6079,  enumerating  actions  which  may  be 
joined,  the  court  might  have  consolidated  the 
actions  under  such  act  of  May  11,  1905,  if  they 
had  been  separately  brought,  and,  the  verdict 
in  one  of  the  causes  of  action  thus  joined  being 
for  $1  only,  the  judgment  will  not  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4076 ;  Dec.  Dig.  i  1039.*] 

Appeal  from  Circuit  Court,  Oarland  Coun- 
ty;   W.  H.  Evans,  Judge. 

Action  by  Carter  Richardson  against  Fred 
C.  Asbford.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Carter  Richardson  brought  this  suit  In  tbe 
Oarland  circuit  court  against  Fred  C.  Ash- 
ford,  and  united  in  the  same  complaint  an 
alleged  cause  of  action  for  slander  vtrltb  one 
for  malldous  prosecution.  The  complaint 
alleges:  "That  on  the  10th  day  of  May, 
190C,  the  defendant  la  a  certain  discourse 
which  he  then  and  there  had  with  the  plain- 
tiff, in  the  presence  and  hearing  of  Walter 
Flowers,  Arthur  Owens,  Bob  Jones,  and  di- 
vers other  good  and  worthy  persons,  falsely, 
slanderously,  and  maliciously  spoke  of  and 
concerning  the  plaintiff  the  false,  slander- 
ous, defamatory,  and  malicious  words  follow- 
ing, to  wit:  'You  God  damned  son  of  a  bitch, 
you  went  and  raped  a  woman,  and  I  am  go- 
ing to  have  you  sent  to  the  penitentiary  for 
it'  That  subsequently,  on  the  same  day, 
but  on  a  different  occasion,  in  the  presence  of 
the  said  Bob  Jones  and  of  divers  other  wor- 
thy persons,  the  said  defendant  in  a  certain 
discourse  he  then  and  there  had  with  tbe 
said  Bob  Jones  and  divers  other  persons  then 
and  there  being  falsely,  maliciously,  and 
slanderously  gpolce  of  and  concerning  the 
plaintiff  the  following  false,  slanderous,  de- 
famatory, and  malicions  words,  to  wit:  'I've 
got  the  two  sons  of  bitches  In  Jail  now  [mean- 
ing tbe  said  plaintiff  and  Artbur  Owens], 
and  I'm  out,  so  you  see  what  my  money  will 
do.  I  am  going  to  hare  both  of  Utem  [mean- 
log  thereby  the  said  plaintiff  and  Arthur 


Owens]  sent  to  the  pen  for  raping  fbat  wo- 
man. Carter  Richardson  did  rape  her,  aid 
Arthur  Owens  held  the  other  woman  while 
be  did  it'  That  said  language  in  its  cdid- 
mon  acceptation  then  and  there  amonnted  v^ 
charging  this  plaintiff  with  Iiaving  committed 
a  felony,  and  to  bring  Into  disrepute  the  good 
name  and  character  of  plaintiff,  and  vm 
then  and  there  knowingly  and  malicloiE;; 
false  and  slanderous.  That,  by  reason  of  t!» 
speaking,  publishing,  and  uttering  of  stid 
false,  slanderous,  and  malicious  woris,  tbe 
plaintiff  has  been  damaged  in  bla  rq>utati(si 
in  tbe  siun  of  $5,000.  The  said  plaintiff,  fur 
a  further  cause  of  action  against  said  defecd- 
ant,  alleges:  That  the  said  defendant  on  tb* 
10th  day  of  May,  1906,  In  the  city  of  Hot 
Springs,  Garland  county,  state  of  ArkansiN 
falsely  and  maliciously,  and  wlthoat  reasoD- 
able  or  probable  cause,  procured  one  Enmn 
Henderson  to  charge  the  plaintiff  before  one 
J.  W.  Alford,  a  Justice  of  the  peace  wlthls 
and  for  Hot  Springs  township,  in  said  countr 
of  Garland,  state  of  Arkansas,  with  tbe 
crime  of  assault  with  Intent  to  commit  rai4 
and  procured  the  said  Justice  to  issue  a  war- 
rant for  the  arrest  of  the  said  plahitiif 
on  said  charge,  and  thereupon  the  said  plab-  i 
tiff  was  arrested  under  said  warrant  &i^ 

Imprisoned  for hours,  and  oompeDri 

to  give  bond  In  the  simi  of  $500  to  obtaii 

his  release.    That  on  the day  of  Maj, 

1906,  at  the  trial  of  said  cause,  tbe  plaintiS 
was  acquitted  of  said  crime  and  discharg- 
ed, and  the  said  prosecution  is  wholly  ended 
and  determined.  That  said  charge  and  ar- 
rest was  published  in  several  newsiiapers  b; 
the  procurement  of  the  defendant,  and  tbe 
plaintiff  was  grievously  injured  In  bis  cred- 
it and  reputation,  and  incurred  an  expense 

of dollars  in  costs  and  counsel  f«s  in 

defending  himself.  That,  by  reason  of  said 
matters,  the  plaintiff  has  been  Injured  and 
damaged  in  the  sum  of  $5,000.  Wherefore 
plalntifl  prays  Judgment  against  said  defend- 
ant in  the  sum  of  $10,000  and  other  relJeC.' 
The  defendant  demurred  to  the  complaint, 
and  moved  to  require  plaintiff  to  elect  oo 
which  count  he  would  proceed.  Tbe  contt 
overruled  his  demurrer  and  motion,  and  be 
duly  excepted.  Defendant,  then  wltbont 
waiving  his  demurrer,  filed  his  answer,  wbidi 
was  a  denial  of  all  the  material  allegaticu 
of  the  complaint  There  was  evidence  ad- 
duced at  the  trial  tending  to  establish  both 
slander  and  malicious  prosecution.  The  Jurr 
returned  the  following  verdict:  "We,  tbe 
Jury,  find  for  the  plaintiff,  Carter  Richard- 
son, on  the  first  count,  'charge  of  sland«.' 
and  assess  his  damages  on  said  count  at  $1. 
*  *  *  and  also  we  find  for  the  plaintilt 
on  the  second  count  'charge  of  malicious  proe- 
ecutlou,'  and  assess  his  damages  on  aaid 
count  at  $200."  The  court  rendered  Judgment 
accordingly,  and  the  defendant  has  duly  pros- 
ecuted his  appeal  to  this  court 
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0.  Floyd  Hnff  and  O.  T.  Teagne,  for  ap- 
>dlant    Greaves  A  Martin,  for  appdlee. 

HART,  3.  (after  stating  the  facts  as  above), 
rhe  sole  Issae  raised  by  the  appeal  In  this 
^ase  Is  whether  the  actions  for  slander  and 
'or  malldons  prosecntlon  may  be  Joined  In 
:he  same  complaint  Section  6079  of  Klrby's 
digest  Is  as  follows:  "Several  canses  of  ac- 
Jon  may  be  united  In  the  same  complaint 
vhere  each  affects  all  of  the  parties  to  the 
kctlon,  may  be  brought  in  the  same  county, 
)e  prosecuted  by  the  same  kind  of  proceed- 
ngs,  and  all  belong  to  one  of  the  following 
classes:  *  •  •  Fifth.  Claims  arising  from 
njuries  to  character.  Sixth.  Claims  arising 
'rom  injuries  to  person  or  property."  Coun- 
lel  for  appellant  contend  that  the  action 
'or  slander  Is  included  In  the  fifth  class,  and 
:bat  the  action  far  malicious  prosecution  be- 
ongs  to  the  sixth  class,  and  hence,  under  the 
K^ctlon  above  quoted,  that  the  two  actions 
■annot  be  Joined  in  the  same  complaint  We 
lo  not  deem  it  necessary  to  decide  this  ques- 
ion.  The  act  of  May  11,  1905,  provides 
hat,  when  causes  of  action  of  a  like  nature 
>r  relative  to  the  same  question  are  pend- 
ng  before  any  of  the  circuit  or  chancery 
»urts  of  this  state,  "the  court  may  make 
mch  orders  and  rules  concerning  the  pro- 
ceedings therein  as  may  be  conformable  to 
:be  usages  of  courts  for  avoiding  unneces- 
lary  costs  or  delay  in  the  administration  of 
justice,  and  may  consolidate  said  causes 
>vhen  It  appears  reasonable  to  do  so."  Acts 
1006,  p.  798.  "The  wrong  of  a  malicious 
prosecution  Is  akin  to  the  wrongs  known  un- 
ler  the  designation  of  slander  and  libel. 
Though  It  is  injurious  in  that  It  is  likely  to 
lubject  the  party  to  exi>ense  and  trouble  to 
nake  good  his  defense,  it  Is  also  a  most  ef- 
'ective  species  of  defamation,  the  defamatory 
natter  being  not  only  published,  but  made 
nore  formal,  and  apparently  authoritative, 
>y  the  machinery  of  the  law  being  made  use 
>f  for  the  purpose."    Oooley  on  Torts,  p.  225. 

The  court  had  Jurisdiction  of  both  causes 
>f  action,  and,  if  no  objection  had  been  made, 
:hey  could  have  proceeded  to  Judgment  in  the 
lame  time.  The  causes  of  action  were  of  a 
Ike  nature.  They  arose  out  of  the  same 
Tansaction,  and.  If  separate  suits  had  been 
>rought,  the  court  could  have  consolidated 
:he  two  actions.  No  exceptions  were  saved 
iltber  to  the  introduction  of  testimony,  or 
;o  the  instructions  of  the  court  nor  Is  it 
;lalmed  that  the  verdict  is  not  sustained  by 
;be  evidence.  The  verdict  of  the  Jury  on  the 
leclaratlon  for  slander  was  only  $1.  Hence 
t  is  manifest  that  the  action  of  the  court 
n  permitting  the  two  causes  of  action  to 
)e  united  In  the  same  complaint  and  to  be 
:ried  together  did  not  result  In  prejudice  to 
tppellant  Section  6148,  Klrby's  Dig.,  pro- 
rides  that  no  judgment  shall  be  reversed  by 
■eason  of  any  error  in  defect  which  does  not 


affect  the  substantial  rights  of  the  adverse 
party.  This  rule  was  ai)plled  in  the  case  of 
Mahoney  v.  Roberts  (Ark.)  110  8.  W.  225. 
The  court  said:  "It  was  not  a  prejudicial 
error  to  Join  a  cause  of  action  for  breach 
of  contract  with  another  for  a  tort  where 
the  same  evidence  was  necessary  to  sustain 
both  causes,  as  the  two  causes  of  action,  if 
brought  separately,  might  have  been  con- 
solidated under  the  act  of  May  11,  1905." 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 


SUMPTER,   County  Judge,  v.  BUCHANAN. 
(Supreme  Court  of  Arkansas.    Nov.  16i  1908.) 

Apfkai,  and  Ebbob  (g  151*)  — RiOHT  OF  Re- 
view— Apfeai.  by  Couwtt  Jtjdok. 

Klrby's  Dig.  f  1493,  providing  that  when 
appeals  from  the  county  court  are  prosecuted 
In  the  circuit  or  Supreme  Court,  the  judge  of 
the  county  court  shall  defend  the  same,  does  not 
authorize  the  county  judge  to  appeal  from  a  de- 
cision of  the  circuit  court  in  favor  of  the  county. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  949 ;   Dec  Dig.  I  161.*] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty; W.  H.  Evans,  Judge. 

M.  J.  Murphy  presented  a  daim  against 
Garland  county  to  the  county  court,  and  on 
appeal  to  the  drcait  court  by  a  taxpayer  of 
such  county,  from  an  allowance  of  such  claim, 
the  circuit  court  rendered  Judgment  in  favor 
of  the  county,  from  which  Judgment  O.  H. 
Sumpter,  county  Judge,  appeals.  Appeal  dis- 
missed. 

The  subject-matter  of  this  action  Is  an  al- 
lowance made  by  the  county  court  of  Gar- 
land county  to  M.  J.  Murphy  for  work  and 
materials  alleged  to  have  been  done  and  fur- 
nished by  him  for  the  plumbing  and  heating 
of  the  county  jail.  Appellee,  as  a  citizen  and 
taxpayer  of  Garland  county,  duly  prosecuted 
an  appeal  from  the  order  of  allowance  to  the 
circuit  court  After  hearing  the  evidence  the 
circuit  court  rendered  the  following  Judg- 
ment: "Now  on  this  day,  this  cause  having 
heretofore  been  submitted  to  the  court  the 
court  being  well  and  sufficiently  advised, 
finds  as  a  matter  of  fact  that  the  contract  as 
alleged  to  have  been  made  by  the  county 
court  with  M.  J.  Murphy  In  the  sum  of  $2,- 
126  for  plumbing  and  heating  the  county  jail 
of  Garland  county  was  void,  for  the  reason 
that  the  same  was  not  made  during  term  of  the 
county  court  and  for  the  further  reason  that 
the  contract  was  not  advertised  and  publicly 
let  also  that  because  no  previous  appropria- 
tion had  been  made  for  making  such  Improve- 
ment In  view  of  the  above  findings  the 
court  does  not  feel  called  upon  to  pass  on 
the  reasonableness  or  unreasonableness  of  the 
amount  of  the  allowance,  and  therefore  finds 
that  the  Judgment  of  the  county  court  in  al- 
lowing the  claim  of  M.  J.  Murphy  for  $2,- 
125  was  without  authority  of  law,  and  there- 
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fore  void."  0.  H.  Sumpter,  as  Jndge  of  the 
county  court,  filed  his  motion  for  a  new  tri- 
al, and,  upon  the  same  being  overruled,  has 
duly  prosecuted  an  appeal  to  this  court  Ap- 
pellee moves  to  dismiss  his  appeal. 

C.  Floyd  Huff,  Murphy,  Coleman  &  Lewis, 
for  appellant.  Wood  &  Henderson,  for  ap- 
pellee. 

HART,  J.  <after  stating  the  facts  as  above). 
Section  1493,  Klrby's  Dig.,  provides  that 
when  appeals  are  prosecuted  In  the  circuit  or 
Supreme  Court,  the  Judge  of  the  county  court 
shall  defend  the  same.  Tbls  court  has  held 
that  this  Includes  the  right  to  take  an  ap- 
peal. Ex  parte  Morton,  69  Ark.  48,  60  S.  W. 
307;  Ouachita  County  v.  Holland,  60  Ark. 
516,  31  S.  W.  144.  These  were  cases  where 
the  county  judge  appealed  from  an  adverse 
Judgment  Here  the  Judgment  of  the  circuit 
court  was  In  favor  of  the  county,  and  the 
question  Is  p.reeented.  Can  the  county  Judge 
in  such  case  take  an  appeal?  In  discussing 
the  statute  above  referred  to,  In  the  Ouachita 
County  Case,  the  court  said:  "It  Is  obvious 
that  the  authority  conferred  by  them  [re- 
ferring to  the  words  'shall  defend  the  same'] 
was  given  for  the  purpose  of  protecting  the 
interest  of  the  county  which  may  be  Involv- 
ed. It  would  he  against  the  liberal  policy 
of  the  law  to  so  limit  It  as  to  deny  him  the 
right  to  take  an  appeal  when  the  county  may 
be  aggrieved  by  the  Judgment  of  a  circuit 
court  As  a  general  rule,  all  parties  aggriev- 
ed are  allowed  to  take  appeals  from  all  Judg- 


ments of  the  circuit  and  Inferior  conr» 
There  can  be  no  good  reason  'why  coantxs 
should  be  denied  the  same  right,  except  as  ii 
Judgments  of  the  county  oonrta"  This  i: 
will  be  seen  that  the  statute  primarily  iia 
poses  upon  the  county  Judge  tbe  dnty  of  de- 
fending its  suits  on  appeal,  and,  as  an  i-A 
to  him  In  the  discharge  of  that  duty,  he  maj 
take  an  appeal  from  a  Judgment  of  a  circai: 
court  when  he  deems  it  necessary  for  tbe  pur- 
pose of  protecting  the  Interest  of  the  coontr. 
But  in  d^endlng  suits  in  whldi  the  const; 
is  Interested,  he  acts  only  as  agent  or  repi^- 
sentative  of  the  county,  and  unless  tbe  deci- 
sion is  adverse  to  tbe  county,  there  la  no  oc- 
casion  for  the  county  judge  to  proaecnte  an 
appeal.  His  only  duty  Is  to  make  a  deface 
for  the  county,  and  if  the  Judgment  of  the 
circuit  court  Is  In  its  fayor,  he  haa  discharg- 
ed the  duty  imposed  up(m  him,  and  tals  as- 
thorlty  to  act  ceases.  The  general  rule  is 
that  a  party  who  succeeds  haa  no  right  to 
an  appeal.  Ellllott  on  Appellate  Proccduia 
i  147.  This  rule  was  applied  by  this  coon 
in  the  case  of  Phillips  v.  Ck>e,  85  Ark.  304 
108  S.  W.  207,  where  the  parties  prasecatiu 
the  appeal  had  been  granted  tbe  relief  whkb 
they  originally  asked  for.  Thla  opinion  is 
not  to  be  taken  as  in  any  manner  detennbh 
Ing  whatever  rights,  if  any,  Mnrptay  maj 
have  by  appeal  or  otherwise,  and  merely  goei 
to  the  right  of  the  county  judge  to  proeecoa 
an  appeal  frcnn  a  Judgment  In  favor  of  tbe 
county. 
Ordered  that  the  appeal  be  dlamlased. 
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BUV18  ▼.  TAKOBBnRO  TELEPHONB  CO. 
(Court  of  Appeals  of  Kentucky.    Nov.  20,  1908.) 

1.  NkOLIOENCK   (8   122*)— CONTBIBTJTOBT  NKO- 

LioBNOB— Bttbdkk  or  PBoor. 

Oontrlbntoiy  neclieence  ia  matter  of  de- 
fense, aa  to  which  defendant  has  the  burden  of 
proof,  though  plaintiff  unnecessarily  pleaded 
that  she  was  injured  while  in  the  exercise  of  due 
care,  and  this  is  traversed. 

[EM.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  U  229-231 ;   Dec.  Dig.  {  122.*J 

2.  Neolioencb  (S  141*}— Instbuctiors. 

An  instruction  which  requires,  for  a  re- 
covery by  plaintiff,  that  the  Jury  find,  not  only 
actionable  negligence  by  defendant,  but  also  that 
plaintiff  was  in  the  exercise  of  ordinary  care 
for  her  safety,  is  erroneous,  as  her  failure  to 
exercise  ordinary  care,  unless  the  proximate 
cause  of  the  injury,  would  not  defeat  recovery. 
[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  (S  382-^99 ;    Dec.  Dig.  {  lll.^] 

3.  Appeal  and   Bbbob  ({  1064*)— Rxvisw— 
Fbbjudioiai,  Ebbob— InsTBUcnoirs. 

Where  there  was  no  evidence  of  contribu- 
tory negligence,  but  there  was  some  evidence 
that  the  person  with  whom  plaintiff  was  riding 
was  driving  fast,  and  the  jurv  may  have  in- 
ferred from  this  that  plaintiff  was  not  exer- 
cising ordinary  care  for  her  safety,  by  not  con- 
trolling or  attempting  to  control  the  actions  of 
her  companion,  error  In  requiring  the  Jury  to 
find,  as  a  condition  to  recovery,  that  plaintiff 
was  in  the  exercdse  of  ordinary  care  for  safety, 
was  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  4221-4224;  Dec.  Dig.  ( 
1064.*] 

1.  Damaobs  ((  91*)— Punitive  Dauaobs. 

There  is  no  ground  for  punitive  damages, 
where  one  is  injured  by  driving  into  a  telephone 
pole  in  the  side  of  a  road. 

[Ed.  Note. — For '  other  cases,  see  Damages, 
Cent.  Dig.  H  193-201 ;    Dec.  Dig.  |  91.*] 

Appeal  from  Circnlt  Court,  Ijewls  County. 

"To  be  officially  reported." 

Action  by  Fanny  L.  BevlB  against  the 
jTanceburg  Telephone  Company.  Judgment 
'or  defendant,  and  plalntifT  appeala  Revera- 
»d,  and  remanded  for  new  trial. 

W.  Elmo  Darragh,  Thos.  R.  Phlster,  R.  D. 
Wilson,  and  A.  D.  Cole,  for  appellant  W. 
3.  Halbert,  for  appellee, 

O'REAR,  C.  J.  On  a  former  appeal  of  this 
Ase  the  opinion  states  the  facts  as  then  ap- 
)earlng  and  the  law  applicable  to  them.  As 
be  case  then  went  off  on  a  peremptory  in- 
tmctlon,  the  plaintUTs  case  only  appeared. 
tevls  V.  Vancebnrg  Telephone  Company,  121 
Zy.  182,  89  S.  W.  12&  On  a  return  of  the 
ase  the  Issue  was  submitted  to  the  Jury, 
estiltlng  In  a  verdict  and  Judgment  for  appel- 
ee. 

The  case  la,  briefly  summarized,  that  Miss 
tevis,  while  driving  In  the  nighttime  along 
ne  of  the  public  roads  of  Lewis  county,  was 
everely  Injured  by  the  buggy's  running 
gainst  one  of  appellee's  poles,  which  was  slt- 
lated  in  the  road,  and  it  is  claimed  so  far 
nt  In  or  near  to  the  traveled  way  as  to  Im- 
«rll  persons  using  tbe  highway  when  driv- 


ing vehicles  by  that  point  It  may  be  con- 
ceded that  the  presence  of  the  telephone  pole 
was  a  nuisance,  In  the  nature  of  a  purpres- 
ture.  Appellant  did  not  know  of  its  exist- 
ence. Her  companion,  who  was  driving  the 
buggy,  and  who  had  entire  control  of  it  for 
the  purposes  of  the  trip,  Is  not  shown  to  have 
been  aware  of  the  situation  of  the  pole.  In 
attempting  to  drive  arotmd  and  pass  a  buggy 
ahead  of  them,  the  horse  was  pulled  to  one 
side  of  the  road,  whereby  the  buggy  was 
brought  into  contact  with  the  pole,  throwing 
appellant  out  and  injuring  her  as  stated. 
In  the  former  opinion  It  was  said  that  the 
driver's  negligence,  If  there  was  any,  was  not 
to  be  Imputed  to  appellant  There  Is  no  evi- 
dence of  appellant's  negligence  in  the  mat- 
ter, as  the  term  "negligence"  Is  used  In  law. 
There  was  some  evidence  that  appellant's 
companion  was  driving  rapidly,  but  not  nec- 
essarily recklessly.  Except  for  the  presence 
of  the  telephone  pole,  there  is  no  reason  to 
believe  any  bad  result  would  have  ensued 
from  It,  and  not  then,  except  for  the  buggy 
in  front,  which  it  was  attempting  to  pass. 
There  Is  not  negligence  In  the  mere  fact  that 
the  driver  of  one  buggy  may  desire  and  at- 
tempt to  drive  faster  than  the  one  ahead 
going  the  same  way.  One  may  be  in  a  hurry, 
properly  so,  and  the  other  not 

There  was  a  plea  of  contributory  negli- 
gence; but  as  there  was  not  evidence  to 
support  It,  the  trial  court  did  not  Instruct 
the  Jury  on  that  score.  The  court  did 
Instruct  the  Jury,  however,  that,  before  the 
plaintiff  was  entitled  to  recover  a  verdict, 
they  should  believe  from  the  evidence  that 
the  plaintiff  was  herself  in  the  exercise  of 
ordinary  care  for  her  own  safety,  In  addition 
to  believing  the  establishment  of  the  various 
Ingredients  of  actionable  negligence  on  the 
part  of  the  defendant  The  question  is  wheth- 
er the  Interpolation  of  the  condition  as  to 
plaintiff's  exercising  dne  care  for  her  own 
safety  was  proper,  and  If  not,  whether  It  was 
prejudicial.  In  this  Jurisdiction  contributory 
negligence  is  a  defense,  and  to  be  available 
must  be  pleaded,  and.  If  an  issue  is  made, 
must  be  proved.  It  Is  defined  as  being  the 
failure  by  the  plaintiff  to  exercise  ordinary 
care  for  his  own  safety,  but  for  which  the 
Injury  would  not  have  occurred,  notwith- 
standing the  defendant's  negligence.  The 
law  endeavors  to  fix  the  resiransiblllty  upon 
the  agent  of  the  proximate  cause.  There  Is 
no  dividing  It,  resting  it  partly  upon  one 
concurrent  cause,  and  partly  upon  another, 
where  the  plaintiff's  own  negligence  Is  one 
of  tbe  concurrent  causes.  The  rigidity  of 
this  rule  is  apparently  justified  by  the  prac- 
tice, which  shifts  the  burden  of  proof  and 
raises  tbe  necessity  for  the  plea  and  proof. 
When  the  plaintiff  shows  the  Injury  was 
caused  by  an  act  or  omission  of  the  defend- 
ant which  Is  contrary  to  Its  duty  toward  the 
plaintiff  In  the  premises,  a  prima  facie  case 
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has  been  made  out,  and  a  verdict  would  be 
warranted,  nnleBs  the  act  or  omission  can 
be  excused,  or  the  plaintiff  can  be  shown  by 
the  defendant  to  have  failed  at  the  time  to 
ezerdse  ordinary  care  for  his  own  safety, 
but  for  which.  In  spite  of  defendant's  negll- 
gence,  the  Injury  would  not  have  resulted. 
Thus  the  burden  of  showing  the  defendant's 
negligence  Is  upon  the  plaintiff,  while  that 
of  showing  plaintiffs  contributory  negligence 
is  upon  the  defendant  If,  however,  the 
plaintiff  should  be  put  to  it  to  prove,  not 
only  that  the  defendant  was  negligent  In 
the  particular  charged,  but  that  he  was  at 
the  time  in  the  exercise  of  due  care  for  his 
own  safety,  he  would  be  compelled  to  carry 
the  burden  upon  both  propositions.  It  is 
true  that,  before  one  can  recover  for  anoth- 
er's negligence,  the  former  must  have  been 
without  such  negligence  as  to  have  caused 
his  own  injury.  But  the  question  we  are 
considering  is  not  one  of  right  to  recover, 
but  of  the  correct  practice  in  the  enforcement 
of  the  right 

In  pleading  it  is  not  unusual  to  charge 
that  plaintiff,  while  in  the  exercise  of  due 
care  for  bis  own  safety,  was  injured  by  the 
defendant's  negligence  in  certain  named  par- 
ticulars ;  but  such  an  allegation  is  not  neces- 
sary. Louisville  Se  Portland  Canal  Company 
V.  Murphy,  9  Bush,  522.  While  the  plaintiff 
may  needlessly  plead  that,  whilst  he  was  In 
the  exercise  of  due  care,  by  the  defendant's 
negligence,  in  this,  etc.,  he  was  injured  and 
damaged,  etc.,  he  would  have  nothing  added 
to  his  preliminary  burden  to  show  his  right 
to  recover,  even  though  the  defendant  had 
traversed  the  allegation.  If  the  plaintiff  in 
this  case  was  injured  by  the  negligence  of  the 
defendant  sued  upon,  she  was  entitled  to 
recover  a  verdict,  although  she  was  not  exer- 
cising ordinary  care  for  her  own  safety,  un- 
less her  failure  to  do  so  was  the  proximate 
cause  of  the  Injury.  Elliott,  Roads  &  Streets, 
640.  It  was  therefore  error  to  have  imposed 
upon  her  the  condition  and  burden  of  show- 
ing that  she  was  at  the  time  using  ordinary 
care  for  her  own  safety,  before  the  Jury  were 
allowed  to  find  for  her.  Palmer  Tr.  Co.  v. 
Paducah  Ry.  Co.,  89  S.  W.  513,  28  Ky.  Law 
Rep.  473;  29  Cya  604;  Hoyt  v.  Hudson,  41 
Wis.  105,  22  Am.  Rep.  714 ;  R.  R.  v.  Fleming, 
30  Ohio  St  484;  City  of  Lincoln  v.  Walker, 
18  Neb.  244,  20  N.  W.  113,  and  note  of  cases 
collected. 

We  must  remain  in  doubt  as  to  the  effect 
of  the  error  upon  the  Jury.  There  were  two 
trials — one  resulting  in  a  disagreement  of  the 
Jury.  The  jury  on  this  case  were  taken  to 
the  place  of  injury  to  Inspect  the  location 
of  the  pole.  There  was  some  evidence,  as 
stated,  that  plaintiff  and  her  companion  were 
traveling  very  fast.  We  cannot  say  that  the 
jury  may  not  from  these  facts,  have  infer- 
red that  plaintiff  was  not  exercising  ordinary 
care  for  her  own  safety,  by  not  controlling 


the  actions  of  her  companion,  or  attemptlBt 
to  do  so.  But  If  they  regarded  that  ac  iX 
they  must  have  given  that  clause  comddenble 
weight  In  arriving  at  their  verdict.  We  cm- 
elude  that  the  error  was  prejudicial. 

There  is  no  ground  for  punitive  damages  in 
the  case. 

Judgment  reversed,  and  remanded  for  s 
new  trial  under  proceedings  not  inconsist€ai 
herewith. 


TROENDLB  et  al.  v.  HIGHLEYMAN. 

(Court  of  Appeals  of  Kentucky.    Nov.  24,  190S.) 

1.  Biixs  AND  Notes  (t  117*)— CoHSimscnos 
—Place  or  Payment— Rate  or  Irtkkest- 
What  Law  Oovebns. 

Where  notes,  which  fixed  no  place  of  jmr- 
ment  were  drawn  and  sent  to  one  In  TennesN, 
who  signed  them  without  change  and  tarwaiiei 
them  to  the  sender  in  another  state,  they  ven 
Tennessee  contiactR,  and  the  laws  of  that  Btaa 
governed  as  to  the  rate  of  interest 

[Ed.  Note.— For  other  cases,  see  Biils  aid 
Notes,  Cent  Dig.  §{  248-254;  Dec  Dig.  {  llT.'l 

2.  Insurance  (t  593*)— Rioht  to  Pboceed»- 
A8SiONia!NT>— Policy  Fatablb  to  Wms. 

Where  a  life  insurance  policy  was  payable 
to  insured's  wife,  for  her  sole  use  and  bciedt, 
if  she  survived  until  time  of  payment,  her  in- 
terest in  the  policy  was  "settled  upon  her  u 
separate  property,  within  a  statute  permittist 
married  women  to  dispose  of  their  aepaiate  es- 
tate, settled  upon  them  for  their  sepamte  nae, 
and  hence  a  pledge  of  her  interest  therein  wu 
enforceable. 

[Ed.  Note.— For  other  cases,  see  Insaiaius, 
Gent  Dig.  {  1478;   Dec.  Dig.  S  593.*] 

Appeal  from  Circuit  Court;  Cairistiai 
County. 

"Not  to  be  officially  reported." 

Action  by  S.  L.  Highleyman  against  T.  B. 
Troendle  and  others.  £^om  a  Judgnient  for 
plaintiff,  defendants  T.  R.  and  LUy  A.  Troen- 
dle appeal.  Affirmed  as  to  appellant  T. 
R.  Troendle,  and  reversed  as  to  appellant 
Lily  A.  Troendle,  with  directions  to  enter 
Judgment  for  a  less  amoimt 

Downer  &  Russell,  for  appdianta.  Hmn- 
pbrey  &  Humphrey  and  L.  R.  Yeaman,  tot 
Connecticut  Mut  Life  Ins.  Co.  T.  H.  Busb 
and  Joe  McCarrolI,  for  appellee: 

NUNN,  J.  On  December  31,  1891.  the 
Connecticut  Mutual  Life  Insurance  Company 
of  Hartford,  Conn.,  issued  its  policy  of  life 
Insurance  upon  the  life  of  Theodore  R.  Troen- 
dle, in  the  sum  of  $5,000.  Und»  the  tents 
of  the  policy,  which  is  known  as  a  "ao-pay- 
ment  life,"  the  Insurance  will  become  fnlly 
paid  up  after  the  payment  of  20  annual  pre- 
miums, but  will  not  be  due  and  payable  until 
the  death  of  the  insured.  The  policy  la 
question  is  payable  to  the  assured,  LUy  A. 
Troendle,  wife  of  the  insured,  "for  her  sole 
use  and  benefit  or,  in  case  of  her  decease  be- 
fore payment,  to  Ills  children  or  their  descend- 
ants. If  any  survive;  If  none,  to  his  execu- 
tors, administrators,  or  assigns."  The  policy 
provides  that  at  the  end  of  10  years  from  tiie 
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date  of  tbe  Issaal  of  tbe  policy,  or  at  the  eai 
of  each  period  of  5  years  thereafter,  the 
policy  having  been  In  force  such  entire  pe- 
riods for  the  full  snm  first  named,  the  com- 
pany will  pay  to  the  jwrson  or  persons  there- 
in designated  the  cash  value  therefor,  to  be, 
ascertained  by  the  table  of  "cash  valnes"  in- 
dorsed on  the  policy,  the  premiums  having 
been  continually  paid  upon  the  policy.  On 
February  18,  1901,  appellant  Theodore  B. 
Troendle,  went  from  his  home  tai  Memphis, 
Tenn.,  to  St  Louis,  Mo.,  the  place  of  appel- 
lee's residence,  and  made  an  agreement  with 
appellee  by  which  he  obtained  a  loan  in  cash 
of  $850  and  executed  a  note  for  the  sum  of 
$1,100,  and  assigned  tbe  Insurance  policy 
referred  to  as  collateral,  with  the  consent 
of  tbe  insurance  company,  to  secure  the  pay- 
ment of  the  not&  The  note  and  policy  were 
sent  to  Memphis,  Tenn.,  the  place  of  resi- 
dence of  Uly  A.  Troendle,  one  of  the  appel- 
lants, who  signed  the  note  and  the  Indorse- 
ment on  tbe  policy,  and  placed  them  In  an 
envelope  directed  to  appellee;  and  when  re- 
ceived by  appellee,  through  the  United  States 
mail,  he  issued  a  check  for  $850,  payable  to, 
or  for  the  benefit  of,  appellant  Theodore  R. 
Troendle,  and  directed  It  to  a  bank  in  the 
city  of  Hopklnsville,  Ky.  On  February  15, 
1902,  appellant  T.  R.  Troendle  executed  an- 
other note  payable  to  appellee  for  $1,900.  It 
seems  that  this  last  note  settled  the  first,  and 
also  Included  several  premiums,  which  appel- 
lee agreed  to  pay  to  the  insurance  company 
on  this  policy.  This  note  and  the  insurance 
policy,  with  another  Indorsement  thereon  for 
tbe  security  of  {^)pellee,  were  sent  to  Mem- 
phis, to  appellant  Lily  A.  Troendle,  for  her 
signature,  which  she  signed  and  returned 
to  appellee  in  tbe  same  manner  as  she  did 
tbe  first  It  appears  that  afterwards  an- 
other note  was  executed  by  appellants  to 
appellee  for  the  sum  of  $407.  It  Is  claimed 
by  appellee  that  tbe  note  for  $1,900  did  not 
cover  tbe  amount  first  loaned  to  appellants 
and  the  cash  he  paid  to  appellant  T.  R.  Troen- 
dle at  the  time  of  the  execution  of  tbe 
$1,900  note,  and  the  amount  of  the  premiums 
on  the  policy  which  be  had  contracted  to 
pay,  and  that  the  $407  note  was  executed  to 
cover  the  difference. 

Appellee  instituted  an  action  on  this  last 
itote  in  the  Christian  circuit  court  In  Decem- 
ber, 1905.  Appellants  answered,  denying  that 
tbey  owed  anything  on  it,  and  alleged  that 
it  was  executed  without  any  consideration, 
and  by  another  paragraph  set  out  every  trans- 
action had  with  appellee,  stating  the  sepa- 
rate amounts  received  by  T.  R.  Troendle  from 
appellee  and  the  premliuis  paid  by  appellee  on 
tbe  policy,  and  the  assignment  of  the  insur- 
ance policy  as  collateral.  They  also  alleged 
that  the  obligations  were  Tennessee  contracts, 
and  that  the  laws  of  that  state  only  allowed 
the  collection  of  6  per  cent  interest,  and 
that  there  was  a  large  amount  of  usury  con- 
tained in  the  notes.    Appellant  LUy  A.  Troen- 


dle presented  a  paragraph  In  her  answer 
to  the  effect  that  the  amount  loaned  by  ap- 
pellee was  loaned  to  her  husband  and  was 
used  solely  for  bis  benefit;  that  she  re- 
ceived no  part  of  the  consideration;  that  she 
only  attempted  to  bind  herself  as  the  surety 
for  her  husband,  and  to  place  her  Interest  In 
the  poller  as  collateral  security  for  the  pay- 
ment of  the  debts ;  that  the  law  of  tbe  state 
of  Tennessee  prohibited  this;  and  she  plead- 
ed the  laws  of  that  state  as  a  bar  to  any  re- 
covery against  her,  or  to  the  subjection  of 
her  Interest  in  tbe  Insurance  policy  to  the 
payment  of  her  coappellant's  debts.  They 
both  asked  that  appellee  be  required  to  file 
in  the  action  all  the  notes  held  by  him  and 
the  Insurance  policy,  that  the  whole  matter 
might  be  adjudicated  in  one  action.  Appellee 
complied  with  this  request,  and  traversed  the 
allegations  of  the  pleadings  of  appellants. 

The  parties  took  their  proof  by  deposition, 
the  case  was  submitted  for  trial,  and  the 
court  adjudged  that  appellee  recover  of  ap- 
pellant T.  R.  Troendle  the  sum  of  $2,334.79, 
and  interest  thereon  at  the  rate  of  8  per 
cent  per  annum  from  that  date,  until  paid 
and  his  cost,  and  also  adjudged  that  appel- 
lee bad  a  lien  upon  the  insurance  policy  for 
the  payment  of  that  sum,  and  directed  the 
insurance  company  to  pay  appellee,  upon  de- 
mand, the  cash  surrender  value  due  thereon, 
under  the  terms  of  the  several  assignments  of 
same  indorsed  thereon,  not  exceeding  the 
amount  due  on  the  Judgment  and,  when  so 
paid,  should  be  credited  on  tbe  Judgment 
and  that  appellants  should  "be  bound  by  and 
charged  with  said  payment,  when  so  made, 
and  such  payment,  when  so  made,  shall  op- 
erate as  a  full  release  and  discharge  of  the 
Mutual  Benefit  Life  Insurance  Company  of 
Hartford,  Conn.,  of  further  liability  under 
said  policy  to  the  said  T.  R.  Troendle  and 
Lily  A.  Troendle."  To  so  much  of  the  Judg- 
ment as  decides  that  tbe  notes  are  Missouri 
contracts,  and  allows  appellee  the  right  to  8 
per  cent  Interest  on  bis  debts,  and  declares 
a  lien  upon  tbe  policy  of  Insurance,  and 
subjects  the  same  to  appellee's  debts,  tbe 
appellants  appeal. 

It  Is  conceded  that  the  laws  of  Missouri, 
at  tbe  time  tbe  notes  were  executed,  allow- 
ed the  collection  of  8  per  cent,  interest  when 
contracted  for  in  writing,  and  that  the  pay- 
ment of  8  per  cent  interest  was  specified  in 
each  of  the  notes.  It  is  also  conceded  that 
the  laws  of  Tennessee,  at  the  dates  mention- 
ed, did  not  allow  the  recovery  of  Interest  ex- 
ceeding 6  per  cent  The  notes,  by  their  terms, 
do  not  fix  any  place  for  their  payment  They 
are  silent  upon  this  question.  Appellee  in- 
troduced evidence  to  the  effect  that  tbe  con- 
tracts were  to  be  performed  in  the  state  of 
Missouri;  that  such  was  the  intention  of 
the  parties  at  the  time  the  notes  were  ex- 
ecuted. Appellants  introduced  evidence  to 
the  contrary.  We  have  examined  the  testi- 
mony with  some  care,  and  are  unwilling  to 
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disturb  tbe  fladlng  of  the  lower  conrt  tipon 
tbis  question,  In  so  far  as  appellant  T.  B. 
Troeudle  Is  concerned;  bot  as  to  Lily  A. 
Troendle  It  Is  different  The  evidence  shows 
that  she  had  no  personal  transactions  with 
appellee.  He  never  saw  her  until  after  the 
suit  was  instituted.  As  stated,  she  resided 
In  Memphis,  Tenn.,  and  tbe  papers  which  she 
signed  were  prepared  and  sent  to  her  there, 
and  she  signed  them  without  any  change. 
She  accepted  them  as  prepared  by  appellee, 
and,  as  there  was  no  place  fixed  in  the  notes 
for  their  payment,  the  laws  of  Tennessee 
must  govern  and  fix  the  liability  of  apiiellant 
Lily  A.  Troendle.  There  Is  no  evidence  that 
she  understood  and  agreed  that  the  laws 
of  Missouri  might  fix  her  liability  thereon. 
In  the  case  of  Northwestern  Mutual  Life 
Insurance  Company  v.  Joseph,  103  S,  W. 
317,  31  Ky.  Law  Kep.  714,  12  L.  B.  A.  (N. 
S.)  439,  this  court  announced  a  principle 
which  governs  tbe  question  under  considera- 
tion. In  that  case  Joseph  signed  some  papers 
as  prepared  by  the  Insurance  company,  which 
he  accepted  without  change,  mailed  them  to 
the  company,  and  while  In  the  mall,  but  be- 
fore they  reached  the  company,  Joseph  died. 
Tbe  question  under  consideration  was  wheth- 
er or  not  the  contract  was  completed  when 
Joseph  mailed  the  papers.  This  court  de- 
cided that  the  contract  was  completed  when 
Joseph  signed  and  mailed  the  papers;  that 
when  he  accepted  the  contract  as  presented 
by  the  papers,  and  placed  them  In  the  United 
States  mall,  tbe  contract  was  completed,  and 
he  had  no  further  control  over  It  In  the 
case  of  William  Glenny  Glass  Co.  v.  Taylor, 
99  Ky.  24,  34  S.  W.  Til,  this  court  passed  up- 
on a  question  analogous  to  tbe  one  at  bar.  In 
that  case  Mary  D.  Bradford,  who  afterwards 
married  Taylor,  signed  a  note  payable  in 
New  York,  and,  when  sued,  pleaded  the  New 
York  statutes  In  regard  to  Interest  The 
court  in  its  opinion  used  the  following  lan- 
guage: "The  note,  when  signed  by  Mary 
D.  Bradford  In  Kentucky  and  Inclosed  to 
the  payee,  was  an  executed  Instrument,  as 
much  so  as  If  the  payee  had  been  present  and 
the  note  delivered  to  him  In  Kentucky."  Un- 
der these  authorities  appellant  Lily  A.  Troen- 
dle was  not  liable  for  8  per  cent  Interest 
but  for  only  6  per  cent 

Appellant  Lily  A.  Troendle  further  con- 
tends that  tbe  assignment  of  her  interest  In 
tbe  Insurance  policy  to  appellee  was  not  bind- 
ing upon  her,  for  the  reason  she  was  a  mar- 
ried woman  at  the  time  she  assigned  her  In- 
terest in  the  policy.  Appellee  Introduced  two 
lawyers  of  the  state  of  Tennessee,  who  testified 
that  under  the  laws  of  that  state  she  was 
bound  by  the  assignment,  even  though  she 
was  a  married  woman.  Tbe  statute  of  Ten- 
nessee on  the  subject,  as  produced  by  the 
witnesses,  Is  as  follows:  "All  married  wo- 
men over  twenty-one  years  of  age, 'owning  a 
separate  estate,  settled  upon  them  and  for 


their  separate  use,  shall  have  and  posses 
the  same  power  of  disposition,  by  deed,  vu. 
or  otherwise,  as  if  unmarried."  The  IntereK 
of  Lily  A.  Troendle  In  the  policy  had  bea 
settled  upon  her  for  her  sole  use  and  benefit 
It  was  her  separate  property,  and  under  thf 
Tennessee  laws  she  bad  the  right  to  pledge  iL 
We  are  therefore  of  the  opinion  that  ttt 
lower  court  did  not  err  In  subjecting  her  la- 
terest  in  the  policy  to  the  payment  of  tbr 
Judgment  except  as  to  the  usury  contaliMd 
therein. 

We  are  further  of  the  opinion  that  tb« 
court  did  not  err  in  rendering  a  judgmfLt 
against  T.  B.  Troendle  for  8  per  cent.  In- 
terest as  the  preponderance  of  the  evlden'-e 
shows  that  the  contract  with  him  was  ma«l*> 
In  Missouri,  and  was  understood  by  him  to 
be  performed  in  Missouri. 

The  Insurance  company  Is  not  a  party  to 
this  appeal,  nor  does  appellee  talie  a  cross- 
appeal. 

For  these  reasons  the  Judgment  of  tbe 
lower  court  is  affirmed  as  to  appellant  T.  R. 
Troendle,  and  reversed  on  behalf  of  appel- 
lant Lily  A.  Troendle,  with  directions  to  sub- 
ject her  Interest  In  the  policy  to  tlie  payment 
of  the  Judgment,  after  eliminating  all  In- 
terest contained  therein,  except  6  per  cent 


LUIGABT    V.    LEXINGTON    TUBP    CLrB 
et  al. 

(Court  of  Appeals  of  Kentucky.    Nov.  18, 190S.t 

1.  Mechanics'  Liens  (}  63*)— Bioht  to  Lies 
— Wbittkn  Consent  or  Ownkb. 

A  materialman  was  not  entitled  to  a  li^n 
under  Gen.  St  1888,  c.  70,  art  1,  i  1,  givini:  a 
lien  to  materialmen  upon  real  property  improved 
if  the  material  was  furnished  under  contrtct 
with,  or  by  the  "written"  consent  of,  the  oin>- 
er.  where  the  work  was  done  under  a  contract 
with  a  lessee  with  the  owner's  knowledge  and 
verbal  consent. 

[Bd.   Note.— For  other  cases,   see  Mechanics' 
Liens,  Cent  Dig.  <  80 ;   Dec.  Dig.  (  63.*] 

2.  Mechanics'  Liens  (5  58*)— Bight  to  Lies 
— aobeembnt  of  ownxb  —  ownkbship  of 
Land  —  Vendee  Undeb  Exeoittobt  Cos- 

TRACT* 

Geii.  St.  1888,  c.  70,  art  1,  i  1,  proTidei 
that,  where  the  owner  of  real  estate  claims  bj 
executory  contract  which  for  any  cause  Ebal! 
be  rescinded,  a  mechanic's  lien  which  io  tfa« 
meantime  has  attached  shall  follow  the  prop- 
erty in  the  hands  of  the  person  to  whom  it  ;<.«■< 
by  reason  of  the  rescission.  The  petition  al- 
leged that  a  lessee  of  a  lot  owned  and  held  it 
under  a  contract  to  purchase  from  the  owners, 
but  elsevrhere  averred  that  it  was  owned  by  the 
lessor  "and  her  children  living  at  her  death," 
and  It  did  not  appear  that  her  children  were 
parties  to  the  contract  of  sale.  HeU,  that  It 
did  not  appear  that  the  lessee  was  the  owner 
of  the  lot  under  an  execntorv  contract  and  hence 
a  lien  for  materials  furnished  during  the  term 
of  the  lease  would  not  follow  the  lot  on  tbe 
expiration  of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  (  72 ;  Dec.  Dig.  {  58.»] 
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3.  Life  Estates  ({  23*)— Contktancis  bt 
Lira  Tewants— Intkeest  Conveyed. 

One  owning  only  a  life  interest  in  land 
with  remainder  to  her  children  coald  not  convey 
a  valid  title  to  the  fee  without  the  children 
uniting  with  her  in  the  conveyances,  or  convey- 
ing their  interest  by  separate  instruments. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent.  Dig.  {  43 ;   Dec.  Dig.  i  23.*] 

4.  Vendor  and  FORcnASER  (|  3*)— Saie  Dis- 
tinouibued  mou  Lease— Oftioh  to  Pcb- 

CUASE. 

Where  an  agreement  leasing  land  provided 
that,  if  the  lessee  at  any  time  during  the  con- 
tinuance of  the  lease  should  desire  to  purchase 
the  leased  premises,  it  could  do  so  for  a  certain  - 
sum,  the  contract  was  a  lease,  and  would  vest 
no  title  in  the  lessee,  in  the  absence  of  the  exer- 
cise of  the  option  by  the  lessee. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  8 ;   Dec.  Dig.  {  3.*] 

5.  Husband  and  Wife  (§  160*)— Disabilities 
OF  Wife  —  Wife's  Separate  Pbopebty  — 
Conveyances— Requisites    of    Conveyan- 

CES 

Gen.  St.  1888,  c.  52,  art.  11,  |  2,  provides 

that  real  estate  of  a  married  woman  shall  be 
liable  for  such,  of  her  debts  contracted  after 
marriage  for  necessaries  as  shall  be  evidenced  by 
writing  signed  by  her.  The  lease  of  a  lot  by  a 
married  woman  who  owned  a  life  estate  there- 
in provided  that  any  alterations  or  improve- 
ments thereon  shall  be  performed  by  the  lessee, 
and  a  petition  seeking  to  establish  a  lien  against 
the  lot  for  Improvements  placed  thereon  alleged 
that  plaintiff  performed  the  work  upon  the 
leased  premises  under  a  contract  with 'the  les- 
see. Ifeld,  that  the  improvements  were  made  on 
the  lot  at  the  instance  of  the  lessee,  and  the 
lessor's  interest  in  the  lot  was  not  liable  there- 
for under  the  statute ;  the  debt  as  evidenced  by 
the  lease  not  being  created  for  her  account. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  675 ;   Dec.  Dig.  }  150.*] 

6.  HUSBAHD    AND    WiFB    (§    150*)— DlSABIU- 

TiEs    OF  Wife— SspABATB   Property— Lia- 
bilities—Liens. 

No  equitable  liens  exist  against  a  married 

woman's  property,  and  a  lien  can  only  be  created 

in  the  manner  provided  by  statute. 
[Ed.  Note.— For  other  cases,  see  Husband  and 

Wife,  Cent.  Dig.  {  575;    Dec.  Dig.  {  150.*] 

7.  Appeal  and  Error  (S  171»)  —  Review — 
Theory  of  Case  Below — Questions  Not 
Raised. 

Whether  a  materialman  had  a  remedy  for 
materials  furnished  under  Gen.  St.  1888,  c.  70, 
art.  1,  §  4,  permitting  him  to  remove  materials 
furnished  a  lessee  from  the  premises,  if  the 
lease  thereaftei*  fail,  and  the  lessor  refuses  to 
pay  for  them,  will  not  be  decided  on  appeal 
-where  be  based  his  claim  on  other  grounds  be- 
low. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1053 ;   Dec.  Dig.  «  171.*] 

8.  Mechanics'  Liens  (§  63*)- Rioht  to  Lien 
— Aoreement  —  Capacity  to  Contract  — 
Married  Woman. 

Under  Local  ft  Private  Laws  1871,  p.  4, 
c.  1073,  applicable  to  B'ayctte  county  alone,  pro- 
viding that,  if  a  married  woman  owning  land  in 
the  county  thereafter  contracts  for  materials  for 
the  improvement  of  a  building  thereon,  the  per- 
son furnishing  the  materials,  etc.,  shall  have  a 
joint  lien  upon  the  land  and  the  buildings  there- 
on, one  furnishing  materials  for  the  erection  of 
a  bnilding  on  a  lot  owned  by  a  married  woman 
under  a  contract  with  her  lessee,  and  not  with 
her,  was  not  entitled  to  a  lien  on  the  lot. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics' 
Liens.  Cent.  Dig.  {  80;    Dec.  Dig.  S  63.*] 


Appeal  from  Circuit  Court,  Fayette  Coooty. 

"To  be  ofDcially  reported." 

Mecbanlc's  lien  proceedings  by  John  Lui- 
gart  against  the  Lexington  Turf  Club  and 
anotber.  From  a  judgment  dismissing  the 
petition,  plaintiff  appeals,    Affirmed. 

Falconer  ft  Falconer  and  O.  J.  Bronston. 
for  appellant  Morton,  Webb  ft  Wilson,  for 
appellees. 

SETTLE,  J.  On  November  29,  1882,  the 
master  commissioner  of  the  Fayette  circuit 
court,  acting  under  and  pursuant  to  an  or- 
der of  that  court,  conveyed  by  deed  to  Mrs. 
Joanna  E.  Montague  for  life,  with  remainder 
to  such  of  her  children  as  might  be  living 
at  ber  death,  a  lot  of  ground  In  the  city  of 
Lexington  fronting  on  Main  street  60  feet 
and  extending  back  the  same  width  to  Short 
street  By  a  writing  of  date  January  28, 
1891,  signed  by  Joanna  E.  Montague  and 
Thomas  J.  Montague,  her  husband,  this  real 
estate  was  leased  to  the  Lexington  Turf 
Club,  a  corporation,  for  the  term  of  five 
years  from  that  date.  The  Lexington  Turf 
Club  at  once  took  possession  of  the  prop- 
erty, and  in  the  year  1892  entered  Into  a 
contract  with  John  Lulgart,  a  contractor  and 
builder  of  the  city  of  Lexington,  whereby  the 
latter  undertook  to  furnish  the  necessary  ma- 
terials and  erect  for  it  upon  the  lot  a  build- 
ing and  other  Improvemaats,  and  this  work 
Lulgart  did  during  the  year  1802  at  a  total 
cost  to  bis  employer  of  $4,200.  Of  this 
amount,  $2,548  was  paid  by  the  latter,  leaving 
a  balance  due  Lulgart  of  $1,052,  for  which  he 
filed  in  the  ofBce  of  .the  clerk  of  the  Fayette 
county  court,  within  120  days  of  the  fur- 
nishing of  the  last  material  and  completion 
of  the  work,  a  mecbanlc's  and  materialman's 
lien  against  the  property  in  question,  and 
on  March  31,  1893,  brought  suit  in  the  Fay- 
ette circuit  court  against  the  Lexington  Turf 
Club,  Joanna  E.  Montague,  her  husband  and 
children,  seeking  a  personal  Judgment  against 
the  LexIng;ton  Turf  Club  and  the  enforcement 
of  his  alleged  mecbanlc's  Hen  against  the  lot 
in  question.  Later  two  amendments  were 
.filed  to  the  petition,  and  to  the  petition  as 
thus  amended  a  general  demurrer  was  filed 
by  the  Montagues,  which  the  lower  court  on 
March  16,  1008,  sustained,  and,  no  effort  be- 
ing made  to  further  amend  the  petition,  the 
action  was  dismissed.  From  the  judgment 
sustaining  the  demurrer  and  dismissing  the 
action,  this  appeal  was  taken.  Thomas  J. 
Montague,  husband  of  Joanna  E.  Montague, 
died  after  the  institution  of  the  action,  and, 
one  of  the  daughters  having  married,  that 
fact  was  brought  to  the  attention  of  the 
court  by  the  last  amended  petition,  and  ber 
husband  made  a  party  to  the  action.  No 
explanation  of  the  delay  In  disposing  of  the 
case  appears  in  the  record. 

The  question  presented  by  the  appeal  for 
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our  conBlderatlon  Is:  Did  the  petition,  as 
amended,  state  a  canse  of  action?  It  alleged 
substantially  the  following  facts:  (1)  That 
the  materials  and  work  for  which  appellant 
sought  to  enforce  the  mechanic's  lien  were 
furnished  and  done  In  erecting  a  building 
and  otherwise  Improving  the  Montague  lot 
under  a  contract  made  by  him  with  the  Lex- 
ington Turf  Club.  (2)  That  the  lot  was  the 
property  of  Joanna  E.  Montague  and  ,her 
children  living  at  her  death,  and  had  been 
conveyed  them  by  "deed  of  November  29, 
1882,  recorded  In  Book  67,  page  69,  Fayette 
county  court  clerk's  office."  (3)  That  the 
Lexington  Turf  Club  was  In  possession  of 
the  property  under  contract  to  purchase  k 
from  Joanna  B.  Montague^  Thomas  J.  Mon- 
tague, and  their  children,  and  that,  "with 
the  knowledge  and  consent  of  said  owners, 
the  said  Lexington  Turf  Club  was  permitted 
to  erect  said  buildings  upon  said  lot,  which 
said  lot  was  delivered  to  said  turf  club  for 
the  purpose  of  erecting  said  buildings  upon 
same."  (4)  That  the  Lexington  Turf  Club 
tocfe  possession  of,  owned,  and  held  the  lot 
under  a  written  contract  made  by  it  with 
Joanna  R  Montague  and  Thomas  J.  Mon- 
tague, which  gave  the  turf  club  the  right  to 
make,  at  its  own  cost  and  expense,  such  al- 
terations and  Improvements  upon  the  prem- 
ises leased  as  it  might  desire  to  make  dur- 
ing the  continuance  of  the  lease.  (6)  That 
the  alterations  and  improvements  made  upon 
the  lot  were  at  the  expiration  of  the  lease 
to  be  and  remain  the  property  of  Joanna  E. 
Montague.  (6)  That  the  turf  club  under  its 
contract  with  the  Montagues  had  the  option 
to  purchase  the  leased  premises  at  any  time 
during  the  continuance  of  the  lease  upon 
paying  therefbr  $30,000,  and  that  it  did  not 
exercise  this  option,  but,  on  the  contrary, 
rescinded  the  lease  contract  and  restored  to 
the  owners  the  possession  of  the  property. 

At  the  time  the  material  was  furnished 
and  wock  done  by  appellant  In  improving  the 
lot  in  question  the  laws  contained  In  what 
was  known  as  the  "Oeneral  Statutes"  of 
Kentucky  were  In  force,  and,  if  he  has  or  can 
enforce  a  lien  upon  appellees'  lot,  it  is  under 
article  1,  a  70,  Gea  St  1888,  section  1  of 
which  gave  a  lien  to  the  mechanic  or  ma- 
terialman upon  the  real  estate  improved 
where  the  material  was  furnished  or  work 
was  done  "by  contract  with  or  by  the  written 
consent  of  the  owner,"  but  the  lien  could  only 
be  secured  "on  any  Interest  such  owner  has  in 
the  same."  Section  2  of  the  article  and  chap- 
ter mentioned  provides:  "If  the  owner  claims 
by  executory  contract,  and  if,  for  any  cause, 
such  contract  shall  be  rescinded  or  set  aside, 
the  lien  aforesaid  shall  follow  the  property 
lnU>  the  hands  of  the  person  to  whom  the 
same  may  come,  or  with  whom  it  may  remain 
by  reason  of  such  rescission.  •  •  •" 
Manifestly  appellant  did  not  secure  a  lien 
by  virtue  of  these  sections  or  either  of  them, 
it  is  not  claimed  in  the  petition  that  he  fur- 


nished the  materials,  or  did  the   vroik   br 
contract  with  the  api>enees  or  by  their  writ- 
ten consent.    On  the  contrary,  the  avermex-t 
Is  that  It  was  by  contract  with  the  ILiexln?- 
ton  Turf  Club,  and  with  the  knowledge  ari 
censent  of  appellees.    Verbal  consent  on  tbelr 
part,   if  given,  was  not  sufficient.      "Writtea 
consent  from  them  was  necessary,   and.  as 
this  was  not  charged,  the  langnage   of  the 
petition  falls  to  show  that  appellant's  alleg- 
ed lien  was  acquired  under  section  1  of  the 
statute,  supra.    It  Is  also  wide  of  tbe  mark 
to  say  It  was  acquired  under  section  2.  for 
it  does  not  appear  from  the  petition  tbat  tbe 
Lexington  Turf  Club  claimed  to  be,  or  wss 
in  fact,  the  owner  of  the  real  estate  by  "ex- 
ecutory contract"    It  la  true  the  petition  al- 
leges that  the  Turf  Club  acquired,    owned, 
and  held  tbe  property  "under  a  contract  to 
purchase  same  from  the  owners,"  but  elsc> 
where  In  the  petition  it  is  averred  that  it  wss 
the  property  of  "Joanna  Montague  and  her 
children  living  at  her  death,"  and  in   sti:. 
another  part  of  the  petition  it  la  explained 
that  the  Lexington  Turf  Club  "took  posses- 
sion of,  owned,  and  held"  the  property  "under 
and  by  virtue  of  a  certain  written  contrac: 
made  and  entered  into  by  and  between  the 
defendants   Joanna   Montague    and.   Thomas 
Montague."    If  this  contract  could  have  made 
the  Lexington  Turf  Club  owner  of  the  prop- 
erty by  executory  contract  it  was  only  to  tbe 
extent  of  the  life  estate  of  Mrs.  Montague, 
as  it  is  not  averred  that  her  children,  the  re- 
maindermen,   were   parties   to   the   contract 
made  by  her  with  the  Lexington  Turf  CI  oh. 
nor  do  their  names  appear  in  or  to  that  con- 
tract   The  mother  and  father  could  not  pas* 
a  valid  title  to  the  property  to  a  pnrchaser 
without  the  children's  uniting  with  them  in  a 
writing  for  that  purpose,   or  conveying  by 
separate  instruments.    When  we  look  to  tbe 
contract  between  the  appellee  Joanna  Mon- 
tague, her  husband,  and  the  Lexington  Tnrf 
Club,  we  find  it  to  be  a  mere  lease  of  tbe 
lot  therein  described  for  a  term  of  five  years. 
It  is  true  it  provides  that  the  Lexington  Tnrf 
Club  might  at  any  time  during  the  existence 
of  the  lease  purchase  the  property  at  tbe 
price  of  $30,000,  but  this  privilege  conferred 
by  the  contract  upon  the  club  was  nothing 
more  than  an  option  of  whidt  it  might  or 
might  not  avail  itself.   The  option  was  never 
exercised,  and  until  exercised  no  title,  not 
even  an  equitable  one,  to  the  lot  passed  to 
or  vested  in  the  company.    The  language  of 
the  contract  with  respect  to  this  option  Is: 
"If  the  party  of  the  second  part  at  any  time 
during  the  continuance  of  this  lease,  shall 
desire  to  purchase  the  leased  premies,  It 
shall  have  the  right  to  purchase  same  upon 
the  payment  of  the  sum  of  $30,000.00,  cash  In 
hand."    Obviously  the  contract  was,  what  its 
own  language  declares  it  to  be,  only  a  lease, 
and  so  remained  as  long  as  the  Lexington 
Turf  Club  retained  possession  of  the  proper- 
ty, and  the  relation  of  landlord  and  tenant 
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ft  created  was  never  changed  to  that  of  ven- 
dor and  pnrchaser,  for  the  lessee  never  avail- 
ed Itself  of  the  option  to  purchase.  We  are 
aware  that  this  court  In  the  case  of  Bacon 
V.  Kentucky  Central  Company,  95  Ky.  373, 
25  S.  W.  747,  held  that,  where  a  substantial 
consideration  for  a  contract  conferring  an 
option  exists,  it  will  be  upheld,  but  this  view 
of  the  question  In  no  way  changes  the  legal 
character  of  an  "option."  Until  accepted 
and  thereby  made  a  part  of  the  contract.  It 
confers  no  Interest,  and  creates  no  liability. 

We  are  constrained  to  hold  that  on  yet  an- 
other ground  the  petition  Is  clearly  Insuffi- 
cient to  charge  appellees'  real  estate  with  the 
cost  of  the  improvements  erected  thereon  by 
appellant    It  is  apparent  from  the  petition 
that  the  lien  claimed  by  appellant,  if  any  was 
created  at  all,  would  have  to  be  confined  to 
the'  interest  of  the  appellee  Joanna  Montague 
In  the  property,  yet  the  petition  falls  to  al- 
lege either  of  the  two  things  essential  to  fas- 
ten responsibility  upon  her  or  her  property, 
viz.,  that  the  alleged  debt  for  which  the  lien 
is  sought  to  be  enforced  was  contracted  "on 
account  of  necessaries,"  that  the  debt  was 
"evidenced  by  writing  signed  by  her."    The 
property  rights  of  married  women  in  this 
state  at  the  time  the  lease  to  the  Lexington 
Turf   Club    was   made  by   appellee   Joanna 
Montague  and  her  husband,  and  when  ap- 
pellant's claim  was  created  was  governed  by 
chapter  52,  art  11,  g  2,  Gen.  St  1888,  which 
provides:   "Such  real  estate  or  rent  (belong- 
ing to  a  feme  covert)   ♦   •   •  shall  be  liable 
tor  her  debts  and  resitonslblllties    *    •    » 
contracted  after  marriage  (1)  on  account  of 
necessaries,  for  herself  or  any  member'  of  her 
family,   her  husband   included,   as   (2)   shall 
be  evidenced  by  writing  signed  by  her."    It 
cannot  fairly  be  contended  that  the  provision 
of  the  lease  contract  giving  the  Lexington 
Turf  Club  the  privilege  of  making   altera- 
tions   and    Improvements    upon    the    leased 
premises  was  such  a  writing  as  would,  under 
the  statute  supra,  bind  Mrs.  Montague  or 
ber  estate;    for  the  provision  of  the  lease 
contract  referred  to  contains  the  restriction 
tliat  "the  entire  costs  and  expenses  of  such 
alterations  and  improvements  to  be  borne  and 
paid  by  the  party  of  the  second  part"    Here 
-we  have  a  writing  which.  Instead  of  evldenc- 
lug  an  intention  on  the  part  of  the  owner 
of   the  real  estate  to  burden  it  or  herself 
with  the  cost  of  such  improvements  as  the 
lessee  might  make  upon  the  property,  ex- 
pressly declared  her  intention  not  to  do  so. 
Tbis  provision,  together  with  the  averment  of 
the   petition   that   appellant  undertook  the 
erection  of  the  Improvements  upon  the  leas- 
ed premises  under  a  contract  with  the  Lexing- 
ton Turf  Club,   conclusively  shows  that  he 
gave  credit  to  and  expected  to  be  paid  by  the 
turf  club  alone.    Construing  the  statute,  supra. 
In  McMahon  v.  Lewis,  4  Bush,  138,  the  court 
said:  "Whilst,  under  our  statute  a  married  wo- 
man having  an  estate  may  bind  herself  for  nec- 
essaries, it  is  essential  that  the  credit  should 
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originally  be  given  to  her,  and  not  alone  to 
the  husband;  for,  if  to  him  alone,  she  will 
not  then  be  an  original  debtor,  but  a  mere 
security."  Gatewood  v.  Bryan,  7  Bush,  509; 
Roberts  v.  Rlggs,  84  Ky.  251,  1  S.  W.  431. 
The  statutory  method  of  acquiring  such  a 
lien  as  appellant  seeks  to  enforce  was  not 
pursued  by  him,  and,  this  being  true,  the 
court  below  was  powerless  to  afford  the  re- 
lief prayed  for,  as  said  by  this  court  in  Web- 
ster V.  Tattershall,  36  S.  W.  1126, 18  Ky.  Law 
Rep.  439:  "No  equitable  lien  exlstB  against 
the  property  of  the  married  woman,  and  It 
can  only  be  created  in  the  manner  pointed 
out  by  statute.  The  mechanic  undertaking 
the  risk  must  examine  the  title,  and  partic- 
ularly In  a  case  where  it  is  a  matter  of  rec- 
ord in  the  county  where  the  property  im- 
proved is  situated."  Kentucky  Building  & 
Loan  Company  v.  Klster,  101  Ky.  321,  41  S. 
W.  293.  The  petition,  as  amended,  discloses 
appellant's  knowledge  of  appellee's  title  at 
the  time  of  his  undertaking  with  the  Lexing- 
ton Turf  Club  to  improve  the  leased  prem- 
ises, for  it  avers  that  the  deed  conveying 
them  the  real  estate  was  recorded  as  far 
back  aa  the  year  1882.  According  to  the  peti- 
tion, appellant  then  also  knew  the  nature  of 
the  lease  contract  under  wliicb  the  Lexing- 
ton Turf  Club  held  the  property.  In  view 
of  these  facts,  It  would  seem  that  he  has  lit- 
tle ground  to  claim  that  advantage  was  taken 
of  him,  at  any  rate  we  cannot  under  the  cir- 
cumstances assume  that  be  was  ignorant  of 
the  situation;  but,  if  he  was,  it  was  bis  own 
fault  as  the  means  of  information  were  at 
hand. 

If  appellant  bad  a  remedy  against  the  real 
estate  improved  by  him,  it  was  that  given 
by  section  4,  art  1,  c.  70,  Gen.  St  1888, 
which  provides:  "If  the  labor  be  performed 
or  the  material  furnished  by  contract  with  a 
lessee  of  real  estate  for  a  term  of  years,  and 
if  before  the  expiration  of  the  term  by  lapse 
of  time,  the  lessee's  interest  therein  shall, 
from  any  cause,  become  forfeited  to  the  les- 
sor, or  shall  be  surrendered  to  him;  and  If 
the  lessor  shall  refuse  to  pay  for  the  same, 
the  person  performing  the  work  or  furnish- 
ing the  materials  shall  have  the  right  to  re- 
move the  same  from  the  leased  premises: 
Provided,  it  can  be  done  without  material 
Injury  to  any  previous  Improvement  on  said 
leased  premises."  It  is  not  necessary,  how- 
ever, for  us  to  decide  whether  appellant 
could  have  availed  himself  of  the  remedy 
conferred  by  the  above  statute,  as  he  has 
not  invoked  it  that  question  is  not  before  us. 

It  is  insisted  for  appellant  that  consent  in 
writing  from  appellee  Joanna  Montague  and 
her  husband  to  the  improving  of  the  real  es- 
tate by  appellant  was  not  essential  to  his 
acquiring  a  mechanic's  lien.  This  contention 
is  rested  upon  the  following  statute  or  spe- 
cial law  passed  in  1871  (Local  &  Private 
Acts  1871,  p.  4,  c.  1078),  and  made  applica- 
ble to  Fayette  county  alone,  viz.:  "That  if  a 
married  woman  owning  land  or  lots  in  the 
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county  of  Fayette,  shall  hereafter  contract 
alone,  or  In  conjunction  with  her  husband, 
with  any  mechanic  or  other  person  or  per- 
sons, to  erect  any  building  situated  on  any 
such  land  or  lots  of  such  married  woman,  or 
to  do  any  repairs  upon  such  land  or  lots, 
*  *  *  or  if  such  married  woman  shall 
hereafter  contract  alcme,  or  in  conjunction 
with  her  husband,  or  with  any  person  or  per- 
sons, for  lumber  or  other  materials  or  arti- 
cles for  the  building,  improvement,  or  for 
the  purpose  of  repairing  any  building  or 
making  any  Improvement  upon  such  lots  of 
land,  such  person  or  x»ersons  performing  la- 
bor or  furnishing  lumber  or  materials,  under 
the  contract  as  aforesaid,  shall  have  a  joint 
lien  upon  the  land  or  lots,  and  the  buildings 
and  erections  situated  thereon  to  the  extent 
of  the  value  of  labor  performed  and  mate- 
rials and  other  things  furnished  by  the 
claimants  respectively."  It  is  doubtless  true, 
as  claimed  by  appellant,  that  this  act  was  in 
force  when  he  contracted  with  the  Ijexington 
Turf  Club  to  Improve  appellee's  lot  and  when 
he  completed  the  work,  but  we  fall  to  see 
that  it  entitled  him  to  the  lien  attempted  to 
be  asserted,  for  it  does  not  appear  from  the 
averments  of  the  petition  that  the  material 
and  work  furnished  and  performed  in  Im- 
proving appellee's  property  were  contracted 
for  by  the  appellee  Joanna  Montague  either 
alone,  or  in  conjunction  with  her  husband  or 
other  person,  and  this  we  understand  from 
the  lang^uage  of  the  act  must  have  been  done, 
even  to  create  a  lien  upon  her  Interest  In  the 
property,  which  was  merely  a  life  estate.  In 
other  words,  to  acquire  a  materialman's  or 
mechanic's  lien  under  the  special  act  upon 
the  real  estate  of  a  feme  covert,  the  mate- 
rials furnished  or  work  done  to  improve 
such  real  estate  must  have  been  furnished  or 
performed  pursuant  to  a  contract  with  her. 
Moreover,  the  act  did  not  provide  that  such 
contract  with  the  feme  covert  could  be  made 
In  any  other  manner  than  as  prescribed  by 
section  2,  art.  11,  c.  52,  Gen.  St  1888,  that  is 
"evidenced  by  vwltlng  signed  by  her." 

Being  of  opinion  that  the  petition  as 
amended  fails  to  state  a  cause  of  action 
against  the  appellee  Joanna  Montague,  and 
that  the  facts  therein  averred  do  not  show 
appellant  entitled  to  a  lien  upon  the  real  es- 
tate sought  to  be  subjected  to  the  payment 
of  his  debt,  it  follows  that  the  circuit  court 
did  not  err  in  sustaining  the  demurrer. 

Wherefore  the  judgment  is  affirmed. 


CHRISTIAN    WIDOWS'    &    ORPHANS' 

HOME  V.  HARBER. 

(Court  of  Appeals  of  Kentucky.    Nov.  27,  1908.) 

Executors   and    Administbatobs   ({   138*)— 
Management  or  Estate — Sai.e  of  Realty 

— POWEB  UNDEB  WiLL. 

A  will  devised  land  to  testatrix's  two  chil- 
dren, with  remalDder  to  their  respective  issue, 
or  in  default  of  issue  from  either  then  to  the 


other,  and  in  default  of  issue  altc^ether  tbrs  : 
another.  The  will  also  gave  testatrix's  daugh- 
ter the  use  of  the  land  until  she  became  11 
years  old,  or  married  in  the  meantime,  in  vhi-:: 
event  the  land,  if  it  could  not  be  advantaceoas:.; 
divided  equally,  might  be  sold  and  the  pFoc^< 
reinvested  in  land  for  the  use  of  the  childi?s. 
Both  children  survived  testator,  married,  ud 
had  living  issue.  Held  that,  it  appearing  tlut 
the  land  could  not  be  advantageously  divided 
the  executor  named  in  the  will  conld  sell  it  u 
an  entirety  at  private  sale,  reinvesting  the  pr- 
ceeds  in  other  land,  one-half  in  a  tract  for  t»ci 
of  testatrix's  children  subject  to  the  same  Un- 
itatiogs  as  were  contained  in  the  will. 

[Ejd.  Note. — For  other  cases,  see  Execntnri 
and  Administrators,  Cent  Dig.  §9  560,  56'.: 
Dec.  Dig.  {  138.*] 

Appeal  from  Circuit  Court,  Madlsoa 
County. 

"Not  to  be  officially  reported." 

Action  between  the  Christian  Widow?" 
&  Orphans'  Home  and  William  H.  Harder, 
executor  of  Nancy  Anne  Harber.  From  tbe 
judgment,  the  Christian  Widows*  &  Orphans' 
Home  appeals.    Affirmed. 

Smith  ft  Smith,  for  appellant.  J.  TctIs 
Cobb,  for  appellees,  J.  T.  Greenleaf,  to; 
purchaser. 

O'REAB,  O.  J.  Mrs.  Nancy  Anne  Bar- 
ber's will  devises  a  tract  of  land  of  aboot 
212  acres  in  Madison  county  to  her  two 
children,  with  remainder  to  their  recpective 
Issue,  or  in  default  of  issue  from  either  then 
to  the  other,  and  in  default  of  lasae  alto- 
gether then  to  the  Christian  Widows'  t 
Orphans'  Home  of  Louisville.  She  named 
her  son  as  executor.  There  is  this  danse 
In  the  wUI:  "It  is  my  will  that  should  I 
die  before  my  daughter,  Willie,  becomes 
twenty-one  years  of  age,  she  shall  have  the 
use  and  benefit  of  this  entire  two  handled 
acres  of  land  until  she  does  become  twenty- 
one  years  of  age,  unless,  in  the  meantime, 
she  marries,  in  which  event  this  land  is  tn 
be  divided  equally,  or,  if  It  cannot  be  ad- 
vantageously divided,  it  may  be  sold  and  the 
proceeds  reinvested  in  some  land  for  the 
use  and  benefit  of  each  of  my  children  dar- 
ing their  natural  lives." 

Willie,  the  daughter  named,  sarrlTed  ber 
mother,  is  married,  and  has  issue  living. 
The  son  also  has  issue  living.  The  clrcnic 
court  has  found  that  the  land  cannot  be  ad- 
vantageously divided.  The  executor  has  con- 
tracted to  sell  the  land  as  an  entirety.  The 
purchaser  doubted  the  executor's  authority 
to  sell  and  convey.  The  circuit  court  de- 
cided that  be  had  the  authority  under  the 
will,  and  that  he  might  sell  at  private  sale- 
reinvesting  the  proceeds  in  other  land,  one- 
half  In  a  tract  for  WlUle  Harber  Igo  (the 
daughter  of  testatriiO.  and  the  other  half 
In  a  tract  for  Daniel  S.  Harber  (the  son  of 
the  testatrix),  with  the  same  limitations 
as  are  contained  in  Mrs.  Hat1>er'8  wllL  Thb 
we  think  is  correct  The  testatrix  named 
her  executor  for  the  purpose  of  having  him 
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do  what  the  will  proTlded  should  be  done 
in  reference  to  changing  the  estate. 
Judgment    afBrmed. 


COLEMAN  et  al.  v.  SIMMS  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  24,  1908.) 

Deeds  (|  211*)— Validity— Fbatjd— Evidence. 
Evidence  held  not  to  show  that  a  deed  was 
obtained  thront^h  fraud  of  the  grantee  and  her 
husband. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  645;  Dec  Dig.  I  211.*] 

Appeal  from  Circuit  Court,  Mercer  County. 

"Not  to  be  officially  reported." 

Action  by  Mary  Coleman  and  another 
against  Mary  Parker  Slmms  and  husband 
to  set  aside  a  deed.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.     Affirmed. 

Emmet  Puryear,  B.  M.  Hardin,  and  Oreene 
&  Van  Winkle,  for  appellants.  B.  H.  Gaitber 
and  J.  F.  Vanarsdall,  for  appellees. 

CLAY,  C.  Appellants,  Mary  Coleman 
and  Add  Coleman,  are  the  daughter  and 
divorced  husband  of  Annie  J.  Coleman,  who 
died  in  1899.  When  appellant  Mary  Cole- 
man was  a  child  about  eight  years  of  age. 
Add  Coleman  and  his  wife,  Annie  J. 
Coleman,  separated.  Thereafter  the  wife 
obtained  a  divorce  and  went  from  his  house 
to  that  of  her  father,  where  her  sister  lived. 
The  remainder  of  her  life  was  spent  with 
her  sister.  Five  days  before  her  death, 
Annie  J.  Coleman  conveyed  to  her  sister, 
Mary  Parker,  who  afterwards  married  ap- 
pellee Joshua  Slmms,  all  the  estate  which 
sbe  then  possessed.  The  consideration  set 
forth  in  the  deed  was  $1  and  love  and  affec- 
tion and  an  agreement  on  the  part  of  Mary 
Parker  to  care  for  her  grantor  and  furnish 
ber  with  food,  clothing,  etc.  In  case  the 
f?rantor  outlived  the  grantee,  the  land  was 
to  revert  to  the  former.  Appellant  Ida 
May  Coleman  instituted  this  action  to  have 
tbe  deed  set  aside  and  adjudged  to  be  null 
and  void.  The  petition  charges  fraud  on 
tbe  part  of  Mary  Parker  Simms  and  her  hus- 
i>and,  and  also  alleges  that  Annie  J.  Cole- 
man, the  mother  of  appellant,  was  feeble- 
minded, was  addicted  to  the  use  of  mor- 
[>hine,  had  led  a  dissolute  life,  was  easily 
Intlaenced,  and  was  wholly  Incompetent  to 
xiake  the  deed.  Judgment  was  rendered  in 
ravor  of  Mary  Parker  Simms  and  her  hus- 
:mnd,  and  Mary  Coleman  and  her  father  ap- 
peal. 

The  'testimony  for  appellants  is  to  the 
•ffect  that  the  relations  between  Mary  Cole- 
iian  and  her  mother,  Annie  J.  Coleman,  were 
ilways  friendly,  and  that  Mary  Coleman 
'requently  visited  her  mother  before  her 
leath.  About  a  half  dozen  witnesses  testl- 
led  that  Annie  J.  Coleman,  the  mother, 
lad  never  possessed  a  bright  mind  and  was 
lot    considered   intelligent;     at    times    she 


was  flighty;  and  that  she  did  not  have  the 
capacity  to  make  a  deed.  There  was  also 
evidence  to  the  effect  that  the  mother  was 
given  whislcy  occasionally ;  but  it  is  not 
shown  that  she  was  ever  intoxicated.  Two 
or  three  witnesses  testified  that  she  looked 
like  a  morphine  eater.  On  cross-examination 
it  was  developed  that  the  facts  upon  which 
the  witnesses'  conclusions  as  to  the  mental 
infirmity  of  the  mother  were  based  were 
rather  vague  and  nebulous;  and  Judging 
these  witnesses  from  the  standpoint  of  their 
own  statements,  and  the  reasons  which  they 
gave  for  their  opinions  as  to  Annie  J.  Cole- 
man's lade  of  mental  capacity.  It  may  be 
seriously  doubted  If  the  witnesses  themselves 
were  competent  to  Judge  of  the  matters  con- 
cerning which  they  gave  their  testimony. 

The  testimony  for  appellees  conduces  to 
show  that  Annie  J.  Coleman  was  a  bright, 
intelligent  woman,  and  had  sufficient  mind  to 
attend  to  and  conduct  her  own  business.  As 
a  matter  of  fact,  sbe  had  a  better  mind  than 
many  of  the  witnesses  who  testified  to  her 
mental  infirmity.  The  strongest  testimony 
for  appellees  was  given  by  W.  J.  Poteet,  who 
was  then  county  clerk  of  Mercer  county. 
After  detailing  tbe  circumstances  of  his  em- 
ployment to  write  the  deed,  he  testified  that 
he  explained  to  Annie  J.  Coleman  fully  the 
effect  of  the  deed  which  she  had  written; 
that  he  was  very  particular  in  his  explana- 
tion; that  Annie  J.  Coleman  sat  up  in  bed 
and  made  her  mark  or  signed  her  name  to 
the  paper,  he  was  not  positive  which;  that 
she  talked  very  freely  about  the  deed;  that 
she  said  that  Mary  Parker  (Simms)  was 
her  sister,  and  bad  been  very  kind  to  her 
and  attended  ber  in  ber  illness;  that  she 
did  not  know  how  long  sbe  would  be  sick 
and  in  that  condition;  that  she  wanted  her 
sister  to  be  rewarded  at  her  death — want- 
ed ber  to  have  her  property;  that  he  did 
not  observe  anything  wrong  with  her  mind; 
that  she  talked  as  If  she  understood  fully 
what  she  was  doing. 

It  further  appears  from  the  evidence  that 
the  two  sisters,  Annie  J.  Coleman  and  Mary 
Parker,  had  lived  together  for  several  years 
and  were  devoted  to  each  other ;  that  Mary 
Parker  had  been  very  attentive  to  her  sister 
during  her  Illness.  The  property,  a  half 
interest  in  which  was  conveyed  by  the  deed 
which  was  sought  to  be  set  aside,  was  own- 
ed by  the  sisters  Jointly,  and  had  been  in- 
herited by  them  from  their  father.  The 
mother  only  saw  her  daughter  at  rare  inter- 
vals. During  the  last  few  months  of  her 
life  Add  Coleman,  the  father,  who,  after 
his  divorce  from  his  wife,  married  again, 
would  bring  the  daughter  occasionally  to  her' 
mother's  house.  It  is  not  surprising,  there- 
fore, that  Annie  J.  Coleman  should  have 
preferred  to  reward  her  sister  for  the  care 
and  attention  which  she  had  received,  rather 
than  the  daughter,  who  visited  her  only  at 
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rare  interrals,  aod  wbo  had  spent  almoBt 
ber  entire  life  with  the  father,  from  whom 
she  (Annie  J.  Coleman)  had  been  divorced. 

We  do  not  think  that  the  deed  itself  evi- 
dences any  fraud  on  the  part  of  appellees. 
In  addition  to  the  consideration  of  love 
and  affection,  It  was  provided  that  the  gran- 
tee should  take  care  of  Annie  J.  Coleman 
as  long  as  she  lived.  In  case  the  grantee 
41ed  before  the  grantor,  the  property  was 
to  revert  to  the  grantor.  The  land  Itself 
'Was  of  small  value,  and  the  contract  on  the 
part  of  the  grantee  to  support  the  grantor 
as  long  as  the  latter  lived,  although  she  may 
bave  died  shortly  thereafter,  amply  protect- 
«d  the  rights  of  the  grantor. 

While  the  evidence  is  conflicting,  and  ap- 
pellants bave  furnished  a  larger  array  of 
witnesses  than  have  the  appellees,  yet  when 
their  testimony  Is  considered  In  the  light 
of  the  reasons  for  their  opinions,  as  given 
upon  cross-examination,  we  are  unable  to  say 
that  the  chancellor  erred  In  his  conclusions. 

Judgment  affirmed. 


BATES  et  al.  v.  BURT  &  BRABB  LUM- 
BER CO. 
<Court  of  Appeals  of  Kentneky.    Dec.  1,  1908.) 

Logs  and  Logoino  (S3*)— Sale  of  Standing 

Timber — Ddtt  of  Pubchaseb. 

A  purchaser  of  standing  timber,  wbo  has 
left  the  tops  and  debris  of  timber  felled  so  as  to 
damage  the  land,  is  liable  to  the  owner. 

[EM.  Note — For  other  cases,  see  Logs  and  Log- 
ging, Dec.  Dig.  i  3.*] 

Appeal  from  Circuit  Court,  Letcher  County. 

"To  be  officially  reported." 

Jlctlon  by  the  Burt  &  Brabb  Lumber  Com- 
pany against  Mary  J.  Bates  and  others. 
From  the  Judgment,  both  parties  appeal. 
Affirmed  on  cross-appeal,  and  reversed  on 
original  appeal,  with  directions. 

See,  also,  86  S.  W.  550. 

R.  O.  Brashears,  for  appellants.  James 
H.  Jeffries  and  D.  D.  Fields,  for  appellee. 

O'RBAR,  C.  J.  This  Is  the  second  appeal 
«f  this  case.  The  merits  of  the  case,  as  pre- 
sented by  the  somewhat  Imperfect  record  be- 
fore us.  Impress  us  that  appellee,  who  sues 
upon  a  breach  of  warranty,  did  not  show 
Itself  entitled  to  recover  for  a  greater  num- 
ber of  trees  than  were  admitted  In  appel- 
lants' answer.  On  the  other  hand,  the  dam- 
age done  to  appellants'  lands  unnecessarily  by 
appellee's  agents  In  removing  the  timber, 
and  the  value  of  the  trees  taken  by  them 
that  were  not  branded,  as  found  by  the  cir- 
cuit court,  practically  offset  the  value  of 
the  trees  lost  to  appellee  by  the  failure  of 
the  title  to  part  of  the  branded  timber.  In 
addition,  we  think  appellants  should  be  al- 
lowed for  the  damage  done  by  appellee's 
leaving  the  tops  and  d6brls  of  the  timber 
felled  by  them.    The  sale  of  standing  timber 


includes  the  right  to  remove  it  In  a  ini'.- 
clous  manner,  but  does  not  Include  tbe  ri^h: 
to  cut  it  down  and  leave  it,  or  aDjr  part  i.-f 
It,  80  that  It  will  do  damage  to  tiie  lar.i> 
of  the  grantor  or  owner  of  the  prin'-ipi; 
estate.  On  the  whole,  we  think  tbe  aecoou*- 
of  the  parties  are  about  equaL  Limltati  -j 
on  appellants'  account  is  saved  by  the  dis- 
ability of  the  female  appellant 

Judgment  affirmed  on  the  cross-appeal,  and 
reversed  on  the  original  appeal,  with  direo 
tions  to  the  lower  court  to  dismiss  the  peti- 
tion. Each  party  will  pay  their  own  costs 
In  this  court 


BAKER  V.  KASH. 
(Court  of  Appeals  of  Kentucky.    Nor.  25,  1905  i 

1.  Homestead  (§  80*)— Exemptiok — Pboceets 
OP  Sale— Reinvestment. 

A  person  who  owns  a  homestead  mar  ^-'J 
the  same  and  reinvest  the  proceeds  in  ano'.b-r 
homestead,  which  will  be  exempt  to  the  same  ex- 
tent from  forced  sale  for  debts  as  would  tl« 
homestead  that  was  sold. 

[Ed.  Note.— For  other  cases,  see  Homesteaii. 
Cent.  Dig.  §  112;    Dec.  Dig.  {  80. •] 

2.  Homestead  (§  80*)- Exemption — Sai.e  axi 
Reinvestment— Time. 

A  debtor  cannot  sell  his  homeBtead.  neta-ln 
or  reinvest  tbe  money,  and  after  the  ezpiratiae 
of  several  years  bay  other  land  and  assert  t 
homestead  in  it  as  against  debts  created  before 
the  later  purchase. 

[E>d.  Note.— For  other  cases,  see  Homestead 
Dec.  Dig.  {  80.*] 

Appeal  from  Circuit  CJourt,  Olay  Connty. 
"Not  to  be  officially  reported." 
Action  by  S.  H.  Kash  against  Ajadersos 
C.  Baker.     From  a  judgment  for  plaintiff, 

defendant  appeals.    Affirmed. 

A.  B.  Hampton  and  A.  W.  Baker,  for  ap- 
pellant    W.  W.  Bawlings,  for  appellee. 

CARROLL,  J.  The  appellee,  S.  H.  EUsb. 
having  recovered  a  judgment  in  the  Clay 
circuit  court  against  tbe  appellant,  Andersuo 
C.  Baker,  brought  this  action  upon  a  retnni 
of  "No  property  found"  and  sought  to  sub- 
ject to  the  satisfaction  of  the  judgment  * 
tract  of  land  owned  by  appellant,  who  re- 
sisted a  sale  of  the  land  upon  the  groond 
that  he  was  entitled  to  it  as  a  homestead. 

In  1807  the  appellant  sold  his  old  home- 
stead in  Perry  county,  Ky.,  for  $1,000  in 
cash.  Tbe  debt  of  Kash  upon  which  t-e 
judgment  was  obtained  was  created  in  1SI>S. 
The  land  sought  to  be  subjected  In  this  ac- 
tion was  purchased  by  appellant  in  1901  for 
$385.  It  will  be  observed  that  the  land  was 
purchased  subsequent  to  the  creation  of  tbe 
debt,  but  appellant's  contention  Is  that  k 
purchased  and  paid  for  the  land  now  clainwd 
as  a  homestead  with  a  portion  of  the  pro- 
ceeds received  from  the  sale  of  his  hooie- 
stead  in  1887.  We  gather  from  the  recoitL 
and  chiefly  from  the  testimony  of  appellant, 
that  in  March,  1897,  be  sold  tbe  bouesteaJ 
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he  then  owned  and  a  few  articles  of  person- 
al property  to  A.  L.  Howard  for  $1,000  In 
cash.    Five  hundred  dollars  of  tbls  money 
be  handed  to  his  brother,  Gardner  Baker, 
to  keep  for  blm.    With  the  other  $600,  or  a 
large  part  of  It,  be  established  himself  in 
the  saloon    business    In    Manchester,    Clay 
county,  remaining  there  in  that  business  for 
several  months.     During  the  time  that  he 
lived  In  Manchester,  he  and  his  wife  were 
divorced,  and  their  children  were  placed  by 
him  In  the  custody  of  his  wife's  motiier,  who 
lived  at  BarbounrUle,   Ky.     After  leaving 
Manchester  In  the  winter  of  1897-98,  he  en- 
listed In  the  army  and  remained  in  tbe  serv- 
ice about  10  months.     Wben  be  was  dis- 
charged, be  went  to  Indiana,  and  soon  aft- 
erwards married  In  that  state.     After  his 
marriage,  he  and  his  wife  traveled  exten- 
sively, living  in  probably  a  dozen  dlfTerent 
states.    His  wife  died  about  1001,  and  aft- 
er her  death  he  continued  his  travels,  going 
to  various  places  In  different  stages.    Dnrlng 
bis  travels,  he  sometimes  boarded,  and  at 
other    times    kept    house,    and    occasionally 
worked.     Finally  he  returned  to  Kentucky 
in  1904,  after  being  absent  from  tbe  state 
some  7  years,  and  says  that  upon  his  return 
be  went  to  see  his  brother,  Gardner  Baker, 
who  gave  him  the  identical  money  tbat  he 
bad  left  in  his  possession  In  1897,  and  witb 
a  part  of  this  money  he  purchased  the  home- 
stead sought  to  be  subjected,  and  was  living 
on  it  with  his  third  wife  when  this  action 
was  instituted. 

The  law  is  very  well  settled  that  a  person 
who  owns  a  homestead  may  sell  the  same 
and  reinvest  tbe  proceeds  In  another  home- 
stead, and  the  homestead  thus  purchased 
will  be  exempt  to  the  same  extent  from  co- 
ercive sale  for  the  payment  of  debts  as 
would  the  homestead  that  was  sold;  the  pur- 
chase of  the  new  homestead  being  regarded 
as  merely  the  continuance  of  the  original 
homestead  right,  and  not  the  acquiring  of  a 
new  homestead.  Lee  &  Hester  v.  Hughes, 
77  S.  W.  386,  25  Ky.  Law  Rep.  1201;  Green 
&  Son  V.  Pennington,  123  Ky.  837,  97  S.  W. 
766;  Collins  v.  Collins,  99  S.  W.  653,  30  Ky. 
Law  Rep.  816.  But,  under  the  application 
of  this  rule,  it  is  necessary  that  the  debtor, 
to  preserve  his  right  to  a  homestead  in  the 
new  tract  of  land,  should  purchase  and  oc- 
cnpy  it  as  a  homestead  within  a  reasonable 
time  after  selling  his  first  homestead.  A 
debtor  cannot  sell  his  homestead,  put  the 
money  in  his  pocket,  or  otherwise  invest  it, 
and  after  tbe  expiration  of  several  years,  or 
an  unreasonable  length  of  time,  buy  other 
laud  and  assert  a  homestead  in  It  as  against 
debts  created  before  its  purchase.  The  es- 
tablishment of  a  rule  like  tbls  would  be  a 
perversion  of  the  beneficial  purposes  of  tbe 
bomestead  statute  and  enable  persons  not 
entitled  to  its  protection  to  avail  themselves 
of  its  provisions.     Fitch  r.  Duckwall,  78  S. 


W.  185,  26  Ky.  Law  Rep.  1535;  Caldwell  t. 
Seivers,  85  Ky.  38,  2  S.  W.  661. 

We  are  of  opinion  tbat  appellant  is  not  en- 
titled to  a  bomestead  in  the  land  sought  to 
be  subjected,  and  the  Judgment  of  the  lower 
court  is  afilrmed. 


MCALLISTER'S  ADM'R  v.  BRONAUGH. 
(Court  of  Appeals  of  Kentucky.    Nov.  27,  1908.>- 

1.  Wills  ({  68*)— Contracts  to  Makb— Ac- 
tions FOB  BaxACH—EvinKRCE— Sufficien- 
cy. 

Bvidence  in  an  action  for  breach  of  con- 
tract to  make  a  will,  devising  to  plaintiff's  wife 
one-half  of  decedent's  estate  in  (ynsidenttlMk 
of  fumlBbing  decedent  board,  lodging,  and  fuel 
and  giving  her  the  attention  required,  examin- 
ed, and  held  to  establish  the  contract  sued  upon. 
[Ed.  Note.— For  other  cases,  see  Wills,  Dec> 
Dig.  (  68.»] 

2.  Wills  (|  68*)— Contbacts  to  Make— Va- 
LiniTT. 

A  contract  to  make  a  will,  devising  to  the 
other  party's  wife  one-half  of  decedent's  estate 
in  consideration  of  his  furnishing  her  board, 
lodging,  and  fuel,  and  giving  her  the  attention 
required,  was  valid,  and  a  recovery  may  be  had' 
for  a  breach  as  in  other  cases  of  a  violation  of 
a  contract. 

[Bid.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  164;    Dec.  Dig.  {  58.*] 

8.  Wills  (§  68*)— Contracts  to  Make— Ac- 
tions FOB  BBEAOn— iNSTBUCnONS. 

An  instmction,  in  an  action  for  breach  of 
a  contract  to  devise  to  plalntlfTs  wife  one-half 
of  decedent's  estate  in  consideration  of  his  fur- 
nishing her  support  and  the  attention  required, 
that  if  decedent  agreed  with  plaintiff  that,  it 
he  would  furnish  her  support  and  "such  attention 
as  she  required,  she  would  pay  him  $10  a  montb, 
and  at  her  death  would  devise  to  plaintiff's  wife 
one-half  of  her  estate,  and,  if  plamtiff  tendered 
such  service  and  it  was  reasonably  worth  more- 
than  $10  a  month,  then  to  find  for  plaintiff  buc1»  . 
sum  as  the  services  were  worth  over  $10  a 
month,  and  unless  tbe  jury  so  believed  to  find 
for  defendant,  fairly  presented  the  only  issue  in 
the  action.  • 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  i  68.*] 

Appeal  from  Circuit  Court,  Lincoln  County. 

"Not  to  be  ofllclally  reported." 

Action  by  R.  H.  Bronaugh  against  tbe  ad- 
ministrator of  the  estate  of  Catherine  Mc- 
Allister, deceased,  for  breach  of  a  contract 
to  make  a  will  devising  to  plalntHTs  wife 
one-half  of  "decedent's  estate.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed^ 

F.  F.  Bobbitt  and  G.  D.  Florence,  for  ap- 
pellant    M.  C.  Saufley,  for  appellee. 

CARROLL,  J.  Catherine  McAllister,  a  very 
old  lady,  who  had  an  estate  valued  at  at>oat 
$2,000  and  no  children,  entered  Into  a  con- 
tract with  appellee  R.  H.  Bronaugh  in  Sei>- 
tember,  1901,  by  which  it  was  agreed  that 
Bronaugh  should  furnish  her  board,  lodging, 
fuel,  and  the  attention  a  person  of  her  age- 
required,  and  In  consideration  therefor  she 
was  to  pay  him  $10  per  month,  and  make 
her  will  devising  to  his  wife,  who  was  ber 
niece,  all  of  her  estate.     Some  time  after- 


•For  otliar  omm  sea  same  tople  and  section  KUMBBR  in  Dee.  &  Am.  Digs.  1S07  to  date,  *  Reporter  Indezw 


Digitized  by 


i^oogk 


822 


113  SOUTHWESTERN  REPORTER. 


(Kj 


wards  thla  contract  was  modified  to  the  ex- 
tent tbat  Mrs.  McAllister  was  only  to  devise 
to  Bronaugh's  wife  one-lialf  of  her  estate. 
There  was  no  relationship  except  by  mar- 
riage between  Mrs.  McAllister  and  Bronaugh. 
She  continued  to  live  with  him  from  the  time 
this  contract  was  made  until  her  death  in 
1904,  and  during  this  period  paid  him  $10 
n  month,  but  died  without  leaving  a  will. 
This  action  was  brought  by  Bronaugh  against 
her  administrator  to  recover  damages  for  the 
breach  of  decedent's  contract  in  failing  to  malce 
a  will  devising  to  his  wife  one-half  of  her  es- 
tate. He  alleged  tbat  the  damages  he  sustain^ 
ed  were  equal  to  the  value  of  the  services  ren- 
dered her  from  September  4,  1901,  to  August 
21, 1904,  independent  of  the  sum  of  $10  a  month 
for  board  and  lodging,  and  tbat  the  value 
of  such  service  was  reasonably  worth  the 
sum  of  $15  a  month,  amounting  in  the  ag- 
gregate to  $501.50.  Other  appropriate  plead- 
ings completed  the  Issues;  and  upon  a  trial 
before  a  Jury  appellee  recovered  the  full 
amount  sued  for,  less  two  admitted  credits. 
1^0  complaint  is  made  about  the  contract 
for  $10  per  month,  but  it  is  insisted  for  ap- 
pellant that  there  was  not  sufficient  evidence 
of  the  contract  to  devise  to  authorize  a  sub- 
mission of  the  case  to  the  Jury  or  to  warrant 
a  recovery.  Upon  this  point,  Mrs.  Mary  B. 
Bronaugh  testified,  in  substance,  that  she 
was  well  acquainted  with  Mrs.  McAllister, 
who  told  her  some  time  after  she  commenced 
to  live  with  JBronaugh  that  she  had  agreed 
to  pay  $10  per  month  board,  and  that  she 
Intended  to  make  her  will  and  devise  to  Vina 
Bronaugh,  the  wife  of  R.  H.  Bronaugh,  one- 
half  of  her  estate;  that  Mrs.  McAllister  at 
another  time  said  to  her  that  she  had  told 
R.  H.  Bronaugh  that  she  would  make  this 
devise,  that  she  knew  the  $10  per  month  was 
not  enough,  but  that  It  was  enough  to  buy 
coal  and  furnish  her  incidental  attention. 
On  another  occasion  she  said  that  R.  H. 
Bronaugh  had  agreed  to  board,  lodge,  fur- 
nish fuel,  and  give  ber  incidental  attention 
for  the  low  sum  of  $10  per  month  on  her 
promise  to  him  that  she  would  will  all  of 
ber  estate  to  bis  wife.  And  at  still  another 
time  she  said  that  It  was  agreed  between 
herself  and  Bronaugh  that  she*  might  give 
half  of  her  estate  to  her  niece  Katie  Scott. 
The  testimony  of  this  witness  is  not  contra- 
dicted, and  we-  think  it  clearly  establishes 
the  contract  sued  upon.  A  contract  of  this 
character  Is  valid  and  enforceable,  and,  if  It 
is  broken,  a  recovery  may  be  had  for  the 
breach  as  in  other  cases  for  violations  of 
contracts.  Myles  v.  Myles,  6  Bush,  237 ;  Mo- 
Guire  V.  McGulre,  11  Bush,  142;  Thomas  v. 
Feese,  61  S.  W.  150,  21  Ky.  Law  Rep.  207. 
There  is  also  evidence  that  Mrs.  McAllister 
was  in  delicate  health,  and  suftered  from  an 
ailment  that  required  unusual  attention,  and 
that  Bronaugh  and  his  family  faithfully  per- 
formed their  part  of  the  contract.    Upon  the 


question  of  the  phjrsical  condition  of  Mn. 
McAllister,  and  the  amount  of  care  and  at- 
tention she  required,  there  Is  sharp  confiiH: 
bat  this  Issue  is  really  not  material,  as  tb; 
case  turns  upon  the  question  whether  or  D<.t 
the  contract  sued  upon  was  made. 

The  court  Instructed  the  Jury  as  follow. 
"If  you  believe  from  the  evidence  In  this 
case  that  Catherine  McAllister  made  an 
agreement  with  plaintlf(,  R.  H.  Bconaogti, 
that.  If  plaintiff  would  fumisb  her  with 
board,  lodging,  fuel,  and  such  Incidental  at- 
tention as  was  necessary  for  the  comfort  ot 
a  person  of  her  age  and  condition,  sbe  won'.J 
pay  him  $10  per  month,  and  at  ber  death 
she  would  devise  to  plaintllTs  wife  one-hal' 
of  ber  estate,  and  that  plaintiff  rendered  r.r 
caused  to  be  rendered  through  his  famCr 
such  service,  and  that  It  was  reasonablr 
worth  more  than  $10  per  montb,  then  yon 
will  find  for  the  plaintiff  such  sum  as  yoc 
may  believe  from  the  evidence  the  serrtw 
was  worth  over  and  above  $10  per  month, 
not  exceeding  $501.50,  the  amount  claimed 
Unless  you  so  believe,  you  will  find  for  the 
defendant."  Thla  Instruction  fairly  present- 
ed to  the  Jury  the  only  issue  in  the  case. 

The  petition  stated  a  cause  of  action,  tlK 
evidence  supi>orted  it,  and,  the  Jury  under 
appropriate  instructions  having  returned  a 
verdict  in  favor  of  plaintiff,  the  Judgment  (tf 
the  lower  court  awarding  to  him  the  amount 
claimed  Is  affirmed. 


COLE'S  ADM'R  v.  CHESAPBAKB  A  O. 
RT.  CO.  et  ai. 

(Court  of  Appeals  of  Kentucky.    Nov.  25,  1903.) 

1.  Cabbikbs  (§  282*)— Injuries— Pkbsoh  Ac- 

COMFANYINO  PaSSENOEBS. 

A  carrier  is  not  liable  for  the  death  of  (HW 
who  falls  from  a  moving  train  _  after  accom- 
panyinz  a  passenger  into  the  car,  in  the  abseocc 
of  evidence  that  its  servants  had  either  actual 
or  constructive  notice  that  deceased  inteiided  to 
leave  the  train  and  did  not  intend  to  take  pas- 
sage thereon. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  if  1111,  1112;  Dec  SCHg.  i  282.*] 

2.  Cakbixbs  ({  318*)— Pebsors  AcooicPAimso 

PASSENOEBS— iNJUBIEiB. 

In  an  action  for  the  death  of  plaintif  > 
Intestate,  who  was  killed  while  alighting  fnss 
a  moving  train  after  entering  a  car  with  a  pas- 
senger, evidence  held  insufficient  to  show  that 
defendant's  servants  had  actual  or  eonsttnctit* 
notice  that  the  deceased  intended  to  get  off  tbf 
train  before  it  started. 

[BJd.  Note.— For  other  cases,  see  Carnes, 
Cent.  Dig.  {  1807 ;  Dec.  Dig.  1 318.*1 

Appeal  from  Circuit  Court,  Greenup  County. 

"Not  to  be  officially  reported." 

Action  by  A.  B.  Cole's  administrator 
against  the  Chesapeake  &  Ohio  Railway  Com- 
pany and  others.  From  a  Judgment  fbr  de- 
fendants, plaintiff  appeals.    Affirmed. 

W.  T.  Cole  and  Allan  D.  Cole,  for  appe- 
lant. W.  D.  Cochran  and  Le  Wright  Browa- 
ing,  for  appellees. 
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CARROLIi,  J.  In  tbls  case,  upon  the  con- 
clusion of  the  'evidence  for  the  appellant,  who 
was  plaintiff  below,  the  court  InBtructed  the 
Jury  to  return  a  verdict  for  appellee,  so  that 
the  only  question  we  are  called  upon  to  con- 
sider is  the  correctness  of  this  ruling.  The 
facts,  about  which  there  is  no  substantial 
dispute,  are  as  follows:  On  the  evening  of 
January  10,  1907,  the  deceased,  A.  B.  Cole, 
bis  daughter,  Mrs.  Chestnut,  and  his  nephew, 
A.  D.  Cole,  went  to  the  Market  Street  Station 
of  the  appellee  company  In  Maysville,  Ky., 
at  which  place  Mrs.  Chestnut  intended  to 
take  an  east-bound  accommodation  train  on 
ber  way  home.  When  the  train  arrived,  It 
was  sometime  after  dark ;  and  the  brakeman, 
with  a  lantern  in  bis  hand,  got  off  of  the 
train  and  stood  near  the  steps  of  the  car 
into  which  Mrs.  Chestnut  desired  to  go.  Her 
baggage  consisted  of  a  heavy  suit  case,  and 
a  large  basket  containing  flowers  and  other 
articles.  The  brakeman  did  not  ofTer  to  as- 
sist in  putting  her  baggage  on  the  train,  nor 
does  it  appear  that  he  was  requested  so  to  do. 
In  fact,  no  conversation  took  place  between 
the  brakeman  and  the  parties  named.  The 
decedent,  who  did  not  Intend  to  take  passage 
on  the  train,  took  his  daughter's  basket  in 
the  car.  Mrs.  Chestnut  immediately  follow- 
ed, and  when  she  reached  the  platform  of 
the  car  A.  D.  Cole  lifted  ber  suit  case  and 
placed  It  beside  her  on  the  platform.  The 
deceased  entered  the  open  car  door,  and 
walked  about  two-thirds  of  the  length  of  the 
car,  placing  the  basket  in  or  beside  a  vacant 
seat,  and  then  turned  around  and  walked  to- 
wards the  door  for  the  purpose  of  getting  off 
of  the  train.  On  his  way  to  the  door  he  pass- 
ed his  daughter,  who  at  that  time  had  gone 
Inside  of  the  car,  but  did  not  stop  as  be 
passed  her.  When  be  reached  the  door,  it 
was  closed.  The  brakeman  who  followed 
Mrs.  Chestnut  up  the  steps  of  the  car  closed 
It  after  she  walked  in,  and  then  went  into 
tbe  front  car.  About  the  time  Mrs.  Chestnut 
got  Inside  the  car,  the  train  started;  and 
when  the  decedent  opened  the  door  and  walk- 
ed out  on  the  platform  and  down  the  steps, 
for  the  purpose  of  getting  off,  the  train  had 
increased  somewhat  in  its  speed,  and  when 
be  stepped  or  fell  off  it  had  run  226  feet  from 
the  point  at  which  it  started.  He  fell  or 
was  violently  thrown  to  the  ground,  and, 
from  the  injuries  and  shock  received,  died 
within  a  few  days  thereafter. 

There  was  no  evidence  that  any  of  the 
trainmen  had  actual  notice  that  the  deceased 
went  into  the  car  only  for  the  purpose  of  as- 
sisting bis  daughter  with  her  baggage,  or 
that  be  did  not  intend  to  take  passage  on  the 
train;  nor  was  there  any  evidence  tliat  any 
of  them  bad  actual  notice  that  he  intended 
to  get  oft  of  tbe  moving  train.  It  is  contend- 
ed, however,  that  the  facts  heretofore  related, 
together  with  some  circumstances  that  will 
be  noticed,  were  sufficient  to  put  the  persons 
In  charge  of  the  train  upon  notice  that  the 
deceased  did  not  Intend  to  take  passage,  but 


only  went  into  tbe  train  for  the  purpose  of 
assisting  his  daughter,  and  that  be  intended 
to  get  off  as  soon  as  he  could  get  out  of  tbe 
car.  From  this  It  Is  argued  tliat  tbe  persons 
in  charge  of  the  train  bad  constructive  notice 
of  bis  purpose,  and  were  guilty  of  negligence 
in  not  affording  him  a  reasonable  time  to 
leave  tbe  train  before  starting  it,  and  that 
tbls  cliaracter  of  notice  was  sufficient  to  au- 
thorize a  submission  of  the  case  to  the  Jury. 
It  is  argued  by  counsel  for  appellant  that 
constructive  notice  may  be  Inferred  from  the 
following  circumstances  that  we  give  In  the 
language  of  counsel:  'iflrst  There  is  the 
fact  and  circumstance  that,  after  tbe  passen- 
gers in  tbe  rear  coach  had  alighted,  the  brake- 
man  who  was  standing  by  tbe  coach  steps 
was  confronted  by  a  party  of  three — a  wo- 
man and  two  men ;  that  he  must  have  known, 
and  certainly  ought  to  have  known,  that  she 
could  not,  unassisted,  have  ascended  the 
steps  and  platform  and  at  the  same  time 
have  carried  thb  baggage.  When  the  brake- 
man  thus  forced  her  father  to  assist  ber,  and 
when  he  indicated  that  be  would  do  so,  and 
ascended  tbe  steps  ahead  of  her,  the  brake- 
man  must  have  known  that  a  man  who  was 
getting  on  the  cars  as  a  passenger  would 
not  likely  be  carrying  a  basket  of  plants  and 
flowers,  especially  at  that  season  of  the  year, 
but  that  they  belonged  to  a  woman,  and  that 
he  would  return  again  as  soon  as  be  took 
them  to  a  seat  Second.  Tbe  brakeman 
most  have  known  from  the  fact  that  with  A. 
D.  Cole  using  both  hands  lifting  Mrs.  Chest- 
nut's heavy  suit  case  from  the  ground  to  the 
car  platform  where  she  was  standing,  that 
she  needed  assistance,  and  from  ber  remarks 
in  the  brakeman's  presence  about  her  visit 
that  she  was  also  being  assisted  by  the  other 
member  of  the  party  who  preceded  her. 
Third.  As  tbe  brakeman  ascended  tbe  steps, 
he  could  see  through  the  car  window  the  de- 
ceased coming  towards  the  door,  and  when 
he  reached  the  door  and  closed  It  be  must 
have  known,  when  the  deceased  hastily  pass- 
ed ber  and  thus  approached  the  door,  that  he 
was  endeavoring  to  get  off  the  train,  and  be 
should  then  either  not  have  closed  the  door 
or  have  pulled  the  bell  rope  and  stopped  the 
train.  Fourth.  But  for  the  closed  door,  de- 
ceased could  easily  have  reached  the  bottom 
step  and  alighted  before  the  engine  gave  a 
sudden  Jerk  upon  the  viaduct." 

The  difficulty  with  these  circumstances  is 
that  there  is  no  evidence  upon  which  to  base 
them.  There  Is  no  evidence  that  tbe  brake- 
man  had  any  notice  whatever  of  the  rela- 
tionship between  tbe  parties,  or  that  he  had 
any  acquaintance  with  any  of  them,  or  that 
he  saw  tbe  deceased  through  the  car  window 
coming  towards  the  door,  or  that  he  had  any 
cause  to  suspect  that  deceased  intended  to  get 
off,  or  that  he  had  any  notice  from  any 
source  or  in  any  manner  that  deceased  was 
not  a  passenger,  or  that  be  went  Into  the 
car  merely  for  tlie  purpose  of  assisting  his 
daughter.     In  truth,   the  circumstances  re- 
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)led  upon  by  connsel  to  bring  home  to  the 
brakeman  constructlTe  not'  «  are  mere  sur- 
mises, that  may  or  may  not  be  so.  We  think 
that  in  cases  like  these  the  trainmen  must 
have  actual,  or  at  least  sufficient  conetructlye, 
notice  to  put  a  person  of  ordinary  under- 
standing upon  notice  ttiat  a  person  who  en- 
ters the  car  to  assist  a  passenger  Intends  to 
get  off  before  the  train  starts.  The  character 
of  constructive  notice  that  would  bind  the 
company  we  do  not  deem  it  necessary  to 
discuss  in  this  case,  because  there  are  no 
fbcts  or  circumstances  disclosed  by  this  rec- 
ord upon  which  we  could  base  an  argument 
along  this  line. 
Wherefore  the  judgment  Is  affirmed. 


NEW  ENGLAND  MUT.  LIFE  INS.  CO. 
v.  SPRINGGATE. 

(Court  of  Appeals  of  Kentucky,    Dec.  2,  1908.) 

iRStTB&NCK  (J  392*)  —  Life  Insurance  —  Fob- 

FEITDBB— RECOVEBT   OF   PbEMIUM. 

Where  a  life  policy  provides'  that  it  shall 
be  void  if  any  premium  note  is  not  paid  when 
due,  insured,  after  the  maturity  of  a  premium, 
demanding  payment  thereof,  is  estopped  to  insist 
on  a  forfeiture  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  K  105&-1070;  Dec.  Dig.  |  392.*] 

"To  be  officially  reported." 

On  petition  for  rehearing.    Overruled. 

For  former  opinion,  see  112  S.  W.  681. 

HOBSON,  J.  The  general  agent  for  the 
state  represented  the  insurance  company. 
Bis  act  In  demanding  the  premium  was  the 
act  of  the  company.  It  could  not  on  one 
hand  demand  the  premium  and  on  the  other 
insist  on  the  forfeiture.  Estoppels  arise  by 
operation  of  law.  The  acts  of  the  insurance 
company  here  estop  it  from  Insisting  on  the 
forfeiture. 

Petition  overruled. 


LAWRENCE  COUNTY  v.  LAWRENCE  FIS- 
CAL COURT. 

(Court  of  Appeals  of  Kentucky.    Nov.  24,  1908.) 

1.  Counties  (5  150*)— Public  Debt— Limita- 
tion OF  Amount  of  Indebtedness. 

Under  Const.  8  157,  prohibiting  a  county 
from  becoming  indebted  in  any  year  in  an 
amount  exceeding  its  income  provided  for  that 
year,  it  is  not  necessary  that  the  county  has 
made  provision  for  the  payment  of  an  indebted- 
ness, but  only  that  it  shall  be  able  to  pay  its 
indebtedness  out  of  its  ordinary  resources  for 
that  year  which  are  reasonably  solvent  and 
may  be  fairly  relied  on  as  equivalent  to  cash. 

[Ed.    Note. — For    other    cases,    see    Counties, 
Cent.  Dig.  ii  215-217 ;    Dec.  Dig.  i  150.»] 

2.  Counties  (§  207*)— Public  Dkbtv-Liabii,- 

ITY. 

The  fact  that  a  county  lost  the  money  col- 
lected for  paying  its  indebtedness  for  a  certain 
year  before  paymg  the  debts  would  not  affect 


its  liability  for  such  debts,  but  it  voald 
bound  until  they  were  discharged.' 

[Ed.  Note. — For  other  cases,  see  Ooontia. 
Cent.  Dig.  {  835;  Dec  Dig.  i  207.*] 

3.  CouNTMB   (I    150*)— Public    Debt— Lna- 
TATION  ON  Amount  of  Indebtedness. 

A  tax  for  county  purposes  of  SO  cents  oa 
the  $100  was  levied  for  each  of  the  years  VSVi 
and  1904,  but  the  sheriff  defaulted  as  to  a  put 
of  the  taxes  collected,  so  that  some  clai:T7> 
against  the  county  for  those  years  'were  not  pm 
out  of  the  current  income.  In  1906,  just  iitft 
recovery  from  the  sureties  of  the  defacltiac 
sheriff,  the  fiscal  court  levied  a  tax  of  50  cta'a 
on  the  $100  for  1907,  and  also  ordered  cerux 
claims  allowed  in  1003  and  1904,  to  be  paid  on: 
of  the  sum  received  from  the  surety  until  ev 
hausted  and  the  balance  thereof  out  of  tlie  l'.**? 
levy.  To  this  order  the  county  attorney  ob.vr-.- 
ed  on  the  ground  that  such  balance  exceeded  tU 
income  for  that  year,  in  violation  of  Const,  i 
157,  limiting  the  taxes  levied  in  any  year  to  .'' ' 
cents  on  the  $100,  and  prohibiting  any  conn:; 
from  becoming  indebted  in  any  year  in  u 
amount  exceeding  the  income  provided  for  that 
year.  Held,  that  the  amount  collected  on  tb« 
sheriff's  bond  was  the  legal  equivalent  of  tli 
defaulted  taxes  for  the  years  1903  and  li*4. 
and  could  be  applied  to  the  unpaid  claims  for 
those  years,  and  that  the  payment  of  the  bii- 
ance  of  such  claims  out  of  the  1907  levy,  ren- 
dering the  county  unable  to  pay  all  of  tit 
claims  allowed  for  that  year  out  of  the  corirnt 
levy,  did  not  affect  the  constitutionality  of  ch» 
claims  payable  out  of  that  levy ;  the  liabiliti<^ 
incurred  in  any  of  the  years  not  exceeding  tke 
constitutional  inhibition. 

[Ed.  Note.— For  other  cases,  see  Counties. 
Cent.  Dig.  H  215-217 ;   Dec  Dig.  |  150.»] 

4.  Counties  (§  160*)— Pubuo  Dbbt— LDnr^- 
TiON  ON  Use  of  Funds. 

Const,  i  180,  requiring  every  resolution 
levying  a  county  tax  to  specify  the  purpose  for 
which  it  is  levied  and  prohibiting  its  appropria- 
tion to  any  other  purpose,  does  not  limit  th« 
revenues  of  a  year  to  the  payment  of  liabiliti^ 
incurred  during  that  year,  but  only  reqnira 
that  revenues  levied  for  a  particular  purpose,  u 
for  road  purposes,  be  used  for  that  purpose,  ei- 
ther in  the  year  levied  or  some  other  year. 

[Ed.  Note.— For  other  cases,  see  Oountica, 
Cent.  Dig.  {  219;   Dec.  Dig.  i  leo.*] 

Appeal  from  Circuit  Court,  Lawrenc« 
County. 

"To  be  officially  reported." 

Suit  by  Lawrence  County  against  the  Law- 
rence Fiscal  Court  to  have  an  order  of  the 
court  directing  the  payment  of  claims  out  of 
certain  funds  set  aside.  From  a  Judgment 
for  defendant  on  demurrer  to  the  petltioii, 
plaintiff  appealed.    Affirmed. 

6.  W.  Skaggs  and  W.  M.  Savage,  for  ap- 
pellant 

O'REAR,  C.  J.  The  fiscal  court  of  Law- 
rence county  levied  taxes  for  county  pur- 
poses for  the  year  of  1903  as  follows:  20 
cents  on  each  $100,  as  a  common  fund,  which 
we  understand  to  be  the  ordinary  expenses 
of  the  county,  such  as  salaries  to  officers,  and 
other  items  of  fixed  liability,  which  may 
include  care  of  the  poor;  20  cents  on  the  $I(K) 
as  a  road  and  bridge  fund;  10  cents  on  the 
$100  as  a  sinking  fund;  also  a  poll  tax  of 
$1.50,  to  be  used  as  a  part  of  the  common 
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fund.  For  the  year  of  1904  there  was  levied 
50  cents  on  the  $100  apportioned  as  follows: 
25  cents  as  the  "common  fund,"  and  25  cents 
as  a  road  and  bridge  fund,  $1.50  poll  tax  was 
also  levied,  to  form  part  of  the  common  fund. 
Claims  against  the  coimty  payable  out  of 
these  respective  funds  for  each  of  the  years 
were  allowed.  The  sheriff  of  the  county, 
who  was  also  the  collector  of  the  county 
taxes,  defaulted.  As  a  result  of  the  litigation 
with  his  surety,  the  county  realized  In  1906 
the  sum  of  about  $9,000.  It  is  alleged  that 
the  claims  allowed  against  the  levies  of  1903 
and  1904  exceeded  $10,000,  much  of  which 
had  been  sued  on  and  reduced  to  Judgments 
against  the  county.  The  fiscal  court  met  in 
1906  to  lay  the  levy  for  the  year  of  1907. 
The  money  had  just  been  collected  from  the 
surety  of  the  sheriff  for  the  years  of  1903 
and  1904.  The  court  entered  the  following 
order:  "The  fiscal  court  met  pursuant  to 
adjournment  and  proceeded  to  allow  the  fol- 
lowing claims  which  are  payable  out  of  the 
$9,058.80  paid  by  the  .iEtna  Indemnity  Com- 
pany until  said  sum  Is  exhausted,  then  bal- 
ance is  to  be  paid  out  levy  of  1907.  The 
county  attorney  objected  to  the  above  order." 
The  IIM  of  claims  is  not  copied  Into  the  rec- 
ord. At  the  October  term,  1906,  of  the  fiscal 
court,  an  order  was  made  laying  the  county 
levy  for  1907  as  follows:  50  cents  on  the 
$100,  divided,  namely,  25  cents  for  road  and 
bridge  purposes,  15  cents  for  the  common 
fund,  10  cents  for  courthouse  fund,  also  $1.50 
poll  tax,  to  constitute  part  of  the  common 
fund.  This  suit  was  brought  In  the  name 
of  Lawrence  county  by  the  county  attorney 
against  the  fiscal  court  and  Its  members, 
seeking  to  have  the  order  made  to  pay  the 
old  debts  out  of  the  $9,058  so  far  as  It  would 
go,  and  then  the  balance  out  of  the  1907  levy 
set  aside  and  adjudged  void,  on  the  ground 
that  it  exceeded  the  income  of  the  county  for 
that  year,  and  was  therefore  in  violation  of 
section  157  of  the  Constitution.  Section  157 
of  the  Constitution  limits  the  tax  which  may 
be  levied  in  any  one  year  at  60  cents  on  the 
$100,  unless  it  should  be  necessary  to  enable 
the  county  to  pay  an  indebtedness  contract- 
ed prior  to  the  present  Constitution.  It  also 
provides  that  no  county  shall  become  indebt- 
ed In  any  manner,  in  any  year,  to  an  amount 
exceeding  In  any  year  the  Income  and  rev- 
enue provided  for  such  year  without  the  con- 
sent of  two-thirds  of  the  voters. 

Even  if  It  should  be  conceded  that  the 
claims  alluded  to  in  the  order  of  the  October 
term  of  1906  of  the  fiscal  court  which  Is  the 
subject  of  this  suit  were  those  allowed  in 
1003  or  1904,  It  would  not  follow  that  the 
order  is  void.  It  is  not  charged,  nor  Is  it 
pretended,  that  the  claims  allowed  In  1903  or 
1904  were  in  excess  of  the  income  or  rev- 
enues provided  for  either  of  those  years.  It 
Is  not  necessary  to  the  validity  of  a  mu- 
nicipal indebtedness  that  the  municipality 
shall  have  made  provision  for  its  payment. 
The  inhibition  is  against  creating  an  indebt- 


edness in  any  year  that  the  municipality  is 
unable  to  pay  out  of  its  resources  for  tliat 
year.  If  the  liabilities  incurred,  say  In  1903, 
did  not  exceed  the  income  and  revenues  pro- 
vided by  law — that  Is,  the  maximum  which 
under  the  law  the  county  was  authorized  to 
levy  in  taxes — plus  any  available  funds  It 
bad  on  hands,  then  nothing  subsequently  oc- 
curring could  render  the  liability  void  as  be- 
ing In  contravention. of  section  157,  supra.  If 
the  county  had  collected  the  taxes  levied  for 
the  purpose  of  paying  Its  liabllitieB  incurred 
in  1903,  but  had  In  some  way  lost  the  money 
before  It  paid  its  debts,  that  fact  could  not 
affect  Its  liabilities.  It  would  remain  bound 
until  payment,  or  otherwise  legally  discharg- 
ed. So,  when  the  county  lost  the  taxes  levied 
for  1903,  as  It  evidently  did,  hut  subsequently 
recovered  some  $9,000  of  them,  It  was  proper 
to  say  the  least  of  It  that  the  $9,000  should  be 
applied  to  the  payment  of  such  part  of  the 
Indebtedness  for  1903  as  remained  unpaid 
and  most  pressing,  and,  as  the  remainder  of 
the  indebtedness  was  as  truly  a  county  lia- 
bility as  that  contracted  In  1906  payable  out 
of  1907  levy,  to  order  their  payment  out  of 
that  levy.  Nor  were  the  current  claims  al- 
lowed In  1906,  payable  out  of  1907  levy,  af- 
fected as  to  their  constitutional  validity  by 
the  fact  that,  owing  to  an  unexpected  happen- 
ing subsequent  to  their  creation,  the  county 
would  not  be  able  to  pay  in  full  as  they  fell 
due;  that  Is,  out  of  the  current  levy.  The 
Income  and  revenues  of  a  year  include  re- 
sources of  the  municipality  which  are  rea- 
sonably solvent,  and  which  In  ordinary  events 
may  be  fairly  relied  on  as  equivalent  to  cash. 
So,  as  against  the  outstanding  Indebtedness 
of  1903  and  1904,  the  county  and  Its  creditors 
had  the  right  to  assume  that  the  sheriff's 
bond,  so  far  as  that  officer  had  collected  or 
was  liable  for  the  taxes  for  those  years, 
was  a  legal  equivalent  on  the  county  ledger. 
In  that  view  nothing  appears  here  to  in- 
dicate that  Lawrence  county  had  for  any  of 
the  years  named  exceeded  the  Income  and 
revenues  of  such  years. 

Appellant  also  contends  that  section  180 
of  the  Constitution  is  violated  by  the  order 
of  the  fiscal  court  which  Is  under  investiga- 
tion. In  this:  that  the  provision  of  section 
ISO  requiring  every  resolution  levying  a  tax 
to  specify  the  purpose  for  which  It  Is  levied, 
and  prohibiting  Its  appropriation  to  any  other 
purpose,  means  that  the  levy  of  1907  is  to 
pay  eo  nomine  the  debts  contracted  in  190G 
payable  out  of  the  levy  of  1907,  and  that 
those  revenues  cannot  be  appropriated  for 
any  other  year.  But  the  Constitution  does 
not  confine  the  revenues  of  a  year  to  the 
payment  of  the  llabilitleB  incurred  during 
that  year.  What  section  180  means  is  rev- 
enue raised  for  road  purposes,  for  example, 
cannot  be  applied  to  educational  purposes; 
and  that  a  tax  levied  to  build  a  courthouse 
cannot  be  used  to  repair  a  bridge,  unless  as 
in  the  case  of  Field  v.  Stroube,  103  Ky.  114, 
44  S.  W.  363.    But  a  fund  legally  raised  In 
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1906  for  bridge  purposes  may  be  appropriat- 
ed by  the  fiscal  court  for  bridge  purposes 
■vfhenever  contracted.  The  discretion  of  the 
fiscal  court  over  such  details  Is  left  to  the 
good  business  sense  and  right  judgment  of 
that  body.  We  are  of  the  opinion  that  the 
Circuit  court  properly  sustained  the  demurrer 
to  the  petition. 
Judgment  aflBrmed. 


DAVIS  V.  GOTT  et  aL 

CRUMP  V.  DAVIS  et  al. 

(Court  of  Appeals  of  Kentucky.    Not.  18,  1008.) 

1.  Shebiffs  and  Constables  ({  07*)— Du- 
ties—Ddtt  AS  TO  Levy  of  Exeoution. 

Under  Ky.  St.  1903,  9  1713,  providing  that 
it  shall  be  no  defense  in  an  action  aeainBt  a  col- 
lecting officer  that  plaintiff  directed  him  to  stay 
proceedings  unless  plaintiff  consented  to,  or  re- 
quired, the  stay  In  writing,  only  a  written  con- 
sent will  excuse  the  officers  failure  to  execute  a 
writ,  and  be  must  proceed  unless  directed  in 
writing  to  stay  the  execution. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  i  140;   Dec.  Dig.  g  97.*J 

2.  Execution  (t  461*)  —  Wbongful  Execu- 
tion—Persons  Entitled  to  Damages— Ex- 
ecution Defendant  and  Mobtoagee. 

Under  Ky.  St.  1903,  f  1709,  providing  that, 
when  mortgaged  property  is  sold  under  execu- 
tion, defendant's  interest  must  be  levied  on  sub- 
ject to  the  incumbrance,  and  by  subsection  4, 
the  purchaser  must  give  a  bond  payable  to  the 
incumbrancer  and  the  owner  to  preserve  the 
property  to  answer  the  Incumbrance,  and  deliver 
the  bond  to  the  officer  before  possession  is  de- 
livered to  him,  where  a  sheriff  did  not  malce 
his  levy  on  com  subject  to  a  mortgage  Uiereon, 
nor  take  a  bond  from  the  purchaser  as  requlied, 
he  is  liable  to  the  execution  defendant,  and  to 
the  mortgagee  for  any  damage  sustained  by  his 
failure  to  comply  with  the  statute. 

[Eld.  Note. — For  other  cases,  see  Execution, 
Dec.  Dig.  i  461.*) 

8.  Execution  (|  469*)  —  Wbongful  Execu- 
tion— Actions — Pabties    Defendant— Pub- 

CnASBB. 

In  actions  by  the  execution  defendant  and 
the  mortgagee  of  the  property  for  wrongful  ex- 
ecutioD  by  levying  on  mortgaged  property  after 
satisfaction  of  the  judgment  and  without  taking 
a  bond  to  protect  the  incumbrancer,  the  pur- 
chaser at  execution  sale  should  be  made  a  party 
defendant  so  as  to  settle  the  entire  controversy 
In  one  suit. 

(EM.  Note. — For  other  cases,  see  Eixecution, 
Dec.  Dig.  S  469.*] 

4.  Execution  (§  472*)  —  Wbonoful  Execu- 
tion-Damages. 

Where  a  purchaser  on  execution  sale  of 
mortgaged  proi>erty  took  possession  of  the  en- 
tire property  without  giving  bond  to  protect  the 
mortgagee's  interest,  he  would  be  liable  for  its 
fair  value  at  the  time  of  the  conversion,  less 
the  amount  of  his  bid. 

[Ed.   Note. — For  other  cases,  see   Execution, 
Cent.  Dig.  §§  1403,  1404 ;   Dec.  Dig.  |  472.*] 

5.  Judgment  (J  874*)  —  Satisfaction  —  Peb- 
soNS  TO  Whom  Payment  Mat  be  Madb— 
Plaintiff's  Attoeney. 

Where  the  judgment  creditor  referred  the 
debtor  to  her  attorney  to  settle  with  him,  and 
the  attorney  agreed  to  stop  execution  and  the 
debtor  deposited  the  amount  of  the  judgment  in 
bis  name,  the  deposit  in  bank  of  the  amount  of 


the  Judgment  and  the  acceptance  thereof  by  tb^ 

attdrney  was  a  satisfaction  thereof. 

[Eid.   Note. — For  other   cases,   see   Jadgmeot. 
Cent  Dig.  §  1643 ;   Dec  Dig.  (  874.*] 

6.  EtZKoxmoN  (8  120*)— Satisfaction — Satis- 
FAcnoN  OF  Judgment. 

Since  writs  of  execution  exist  only  to  es- 
force  judgments,  where  a  judgment  is  satisfied, 
the  execution  issued  thereon  will  alao  lie  treatec 
as  satisfied. 

[Ed.   Note.— For  other  cases,   see    Executiua. 
Dec.  Dig.  i  120.*] 

7.  Judgment  (J  874*)  —  Satisfactiok  —  Pei- 
sons  to  Whom  Pathents  May  be  Made. 

Payment  to  satisfy  a  judgment  may  be 
made  to  plaintiff,  or  one  of  several  plaintiff  or 
to  the  levying  officer,  or  to  plaintiff's  attoni«}, 
except  where  defendant  knows  the  attorney  bf< 
no  authority  to  receive  it  or  to  a  next  friend  u: 
to  his  attorney. 

[Ed.   Note.— For  other  cases,   see    JodgmeLt. 
Cent.  Dig.  g  1643 ;   Dec  Dig.  i  874.*] 

8.  Shebiffs  and  Conbtables  ({  98*)  —  Lia- 
bility-Execution  AS   Pbotectioh   nan 

LlABILITT.. 

Where  a  judgment  is  not  satisfied  when  ex- 
ecution issues,  the  writ  being  fair  on  its  fa<y. 
protects  the  officer  in  case  the  judgment  is  ati- 
erwards  satisfied. 

[EM.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  i  146 ;  Dec  Dig.  (  9&*: 

9.  EiXxcuTioN   (8  455*)  —  Wbonqftji.  Exrcr- 
TiON— Pebson  Liable— Judgment  CKEDrtoa. 

When  a  judgment  ip  satisfied,  plaintiff  mas: 
stay  execution  as  re<)nired  by  law,  and  will  br 
liable  to  the  execution  defendant  if  he  alIov» 
the  sheriff  to  proceed,  so  that  where  plaintiS 
permitted  the  sheriff  to  levy  execution  after  tlr 
amount  of  the  judgment  had  been  paid  to  hei 
attorneys,  she  was  liable  to  the  execution  de- 
fendant for  the  proceeds  of  the  execntjon  al* 
which  were  paid  to  her  attorneys,  with  interest 
thereon  from  the  time  it  was  paid. 

[£>].   Note.— For  other  cases,  see   Elxeentioa. 
Cent.  Dig.  {  1382;   Dec  Dig.  i  456.*] 

10.  Payment   (J   82*)  —  Satisfaction  —  Pay- 
ment—Ovekpaymbnt. 

Where  the  amount  paid  in  satls&ction  of 
a  judgment  was  in  excess  of  the  amoant  of  th* 
judgment,  the  excess  should  be  returned  to  the 
judgment  debtor,  with  interest 

[Ed.    Note. — For    other   cases,    see    PaTment. 
Dec  Dig.  8  82.*] 

11.  Shebiffs  and  Constables  (8  S2*>— Com- 
pensation-Levy OF  EiXECDTION. 

Where  a  judgment  was  satisfied  by  pay- 
ment of  the  money  to  plaintifTs  attorney  afte; 
execution  had  issued  and  bad  been  levied  by  the 
sheriff,  he  was  entitled  to  the  same  conuniasiooi 
as  he  would  I>e  if  the  money  had  been  paid  to 
him. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  ac 
ConsUbles,  Cent  Dig.  8  48 ;    Dec  Dig.  8  52.*] 

12.  Execution  (8  120*)— Sale— Vauditt. 
Where  a  judgment  had  not  been   satisfifd 

when  execution  Issued  and  the  execution  was 
not  stayed  when  the  judgment  was  satisfied  rs 
required  by  statute,  and  the  officer  did  not  ttit 
a  bond  from  the  purchaser  to  protect  the  mort- 
gagee of  the  property  sold,  the  sale  was  t<^- 
ble  and  not  void. 

[Ed.  Note.— For  other  cases,   see   Execntioa. 
Cent  Dig.  8  275;   Dec  Dig.  8  120.*] 

18.  Execution   (8  286*)  —  Sale  —  Rights  of 
Purchases  on  Avoidance. 

%Vhere  a  judgment  was  not  satisfied  virr 
execution  issued  and  was  not  stayed  upon  beiac 
satisfied,  and  the  sheriff  did  not  talce  a  boa-i 
from  the  purchaser  to  protect  a  mortgagee  &' 
that  the  sale  was  merely  voidable,  the  purdiss- 


•For  other  case*  see  same  topic  and  section  NUMBER  in  Dec.  *  Am.  Diss.  U07  to  data,  *  Reportu-  Indna 
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•r  should  be  allowed  the  money  pidd  by  bim  in 
discharge  of  the  aale  bond. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §5  820,  821 ;   Dec.  Dig.  8  286.*] 

14.  Execution   (5  462*)— Wrongful  Bxbou- 
noN— Pebsons  Liable. 

Where  com  was  sold  under  execution  after 
plaintiff's  judgment  was  satisfied,  and  the  sher- 
iff did  not  take  a  bond  from  the  purchaser  to 
protect  a  mortgagee  thereof  as  between  the  ex- 
ecution defendant  or  his  mortgagee  on  one  side 
and  the  purchaser,  the  sheriff,  and  the  execution 
plaintiff  on  the  other,  the  latter  are  all  liable  to 
the  former  for  the  value  of  the  com,  but,  as  be- 
tween themselves,  the  execution  plaintiff  is 
primarily  liable  for  the  money  paid  by  the  pur- 
chaser to  the  sheriff,  and  by  him  to  her  attor- 
ney, with  interest  thereon,  and  for  the  balance 
of  the  value  of  the  com  the  purchaser  is  prima- 
rily liable,  then  the  sheriff,  and,  lastly,  the  ex- 
ecution plaintiff. 
'  [Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  I  402.*] 

15.  Execution  (8  472*)  —  Wbonqful  Exkou- 
TiON— Actions— Damages. 

The  measure  of  damages  Vould  be  the  value 
of  the  com  at  the  time  it  was  taken,  less  what 
it  brought  at  the  sale. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §§  1403,  1404;    Dec.  Dig.  8  472.*] 

16.  Execution   (8  462*)— Weongful  Exeou- 
■noN— Persons  Liable. 

If  the  purchaser  of  property  which  was 
wrongfully  sold  under  execution  caused  any 
damages  to  the  execution  defendant  in  removing 
the  property,  he  alone  would  be  liable  therefor, 
and  not  the  sheriff  or  execution  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Execution, 
t>ec.  Dig.  8  462.*] 

Appeal  from  Circuit  Court,  Butler  County. 

"To  be  officially  reported." 

Actions  by  S.  A.  Davis  against  M.  A.  Gott 
and  others  and  by  Robert  Crump  against  S. 
A.  Davis  and  others  for  wrongful  levy  of  exe- 
cution. From  Judgments  dismissing  the  peti- 
tions, plaintiffs  appealed.  Judgments  revers- 
ed and  remanded  for  further  proceedings. 

D.  W.  Wright  and  W.  A.  Helm,  for  appel- 
lants.' Gore  &  Bunch,  for  appellee  M.  A. 
Qott    N.  S.  Howard,  for  appellee  Holman. 

HOBSON,  J.  8.  A.  Davis  rented  of  Mrs. 
M.  A.  Gott  her  farm  in  Butler  county  for  the 
^ear  1906,  agreeing  to  pay  her  therefor  as 
rent  $600,  for  which  he  executed  to  her  a 
note  due  December  15,  1906.  He  raised  on 
tbe  farm  a  large  crop  of  com,  which  he  sold 
:>efore  it  was  gathered  to  Robert  Crump,  who 
idvanced  him  on  the  purchase  $654.30.  Aft- 
?r  this  bad  been  done,  a  large  part  of  tlie 
;om  was  washed  away  or  injured  by  a  flood, 
md  the  trade  with  Crump  was  rescinded  by 
mutual  consent,  Davis  executing  to  Crump 
:ils  note  for  $654.30  on  December  13,  1906, 
md  a  mortgage  on  500  barrels  of  com,  which 
ivas  then  in  the  crib;  it  being  agreed  be- 
i-ween  Davis  and  Crump  that  he  would  sell 
Z?rump  enough  of  the  com  which  he  had  at 
lO  cents  a  bushel  to  pay  the  debt.  Mrs. 
3r0tt's  rent  note  not  liaving  t>een  paid,  she 
>ii  January  8,  1907,  brought  suit  against  liim 
>ii  the  note  in  tbe  Butler  circuit  court,  and 


tool!  out  an  attachment  which  was  levied  on 
the  com.  On  January  15th  Davis  paid  her 
$400  on  the  note,  and  on  February  7th  Judg- 
.ment  was  entered  by  default  in  her  favor 
against  Davis  for  the  balance  of  the  debt 
and  cost  The  attachment  was  sustained, 
and  the  sheriff  of  Butler  county  was  ordered 
to  sell  tbe  property  attached,  or  enough  of 
it  to  pay  the  debt  and  the  cost,  and  he  was 
allowed  in  the  Judgment  $7.50  for  his  serv- 
ices in  making  the  sale.  No  sale  was  made 
of  the  attached  property  under  the  Judgment, 
but  on  March  4th  an  execution  was  issued 
on  the  Judgment  which  was  placed  in  the 
hands  of  the  sheriff  and  levied  by  him  on  tbe 
com,  which  was  advertised  for  sale  under 
the  execution  on  March  16th.  On  March 
15th  Davis  deposited  to  the  credit  of  Mrs. 
Gott's  attorneys  in  the  Citizens'  National 
Bank  at  Bowling  Green  $242.20,  which  was 
the  amount  due  upon  tbe  execution  as  figur- 
ed by  the  sheriff.  The  plalntifTs  attorneys 
were  Gore  and  Bunch.  He  thereupon  called 
tbem  up  over  tbe  telephone.  Mr.  Gore  was 
out,  and  Mr.  Bunch  answered  the  phone. 
Davis  told  him  that  he  had  deposited  tbe 
money  In  the  t>auk  to  the  credit  of  Mr.  Gore, 
and  asked  him  to  st(^  the  sale  of  the  corn. 
He  said:  "All  right,  Mr.  Davis,  I  will  do  it 
I  wUl  stop  the  sale."  He  Immediately  went 
over  to  the  sherlfTs  office  and  told  him  what 
had  occurred,  and  that  he  bad  better  stop 
the  sale.  The  sheriffs  statement  as  to  what 
occurred  is  as  follows:  "Mr.  Bunch  came  up 
to  the  courthouse,  and  told  me  that  Mr.  Da- 
vis said  he  liad  deposited  the  money  In  some 
bank  in  Bowling  Green  and  to  stop  tbe  sale. 
That  was  about  4  o'clock  in  tbe  afternoon, 
and  the  water  was  up  so  I  could  not  get 
over  there."  Tbe  execution  was  in  the  hands 
of  a  deputy,  who  was  not  informed  by  the 
sheriff  of  what  bad  occurred.  He  went  on 
the  next  day  and  made  a  sale  of  enough  of 
the  corn  to  pay  the  debt;  R.  8.  Dunn  being 
the  purchaser  of  900  bushels  of  com  at  26 
cents  a  bushel.  This  was  the  same  corn  that 
Davis  had  agreed  to  sell  to  Crump  in  Decem- 
ber at  40  cents  a  bushel,  and  it  was  then 
worth  in  the  market  50  cents  a  bushel.  Davis 
was  not  present,  and  did  not  Icnow  of  the 
sale.  The  Bowling  Green  bank  sent  the  mon- 
ey which  bad  been  deposited  there  to  tbe 
bank  in  Morgantown  with  which  Mr.  Gore 
did  business,  and  it  was  deposited  there  to 
his  credit  When  Mr.  Gore  learned  what  bad 
occurred,  he  wrote  R.  S.  Dunn  the  following 
letter:  "Dear  Sir:  Mr.  Davis  put  the  money 
in  the  bank  for  me  at  Bowling  Green  Mch.  15, 
and  called  me  over  the  phone.  I  was  away 
and  received  the  notice  this  morning.  Also 
learned  from  Cardwell  ttiat  be  liad  sold  the 
corn  to  yoa  This  places  everything  in  a  bad 
shape,  and,  if  you  will  release  your  sale,  every- 
thing will  be  all  right  I  hope  you  will  do 
this.  Xours,  N.  W.  Gore.  8A0,  '07."  Dunn 
declined  to  give  up  his  bargain.    The  sheriff 


■For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  A  Reporter  Indexei 
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collected  the  sale  bonds,  and  paid  the  money 
over  to  the  plaintiff's  attorneys.  It  Is  said 
in  the  briefs  that  Mr.  Gore  tendered  back 
to  Davis  the  money  which  he  had  deposit- 
ed In  the  bank,  but  this  fact  is  not  shown 
by  the  record.  It  appears  from  the  record 
of  the  telephone  company  that  the  message 
sent  over  the  telephone  was  sent  at  1:50 
p.  m.  on  the  loth,  and  that  there  was  a  tele- 
phone connection  from  Morgantown,-  where 
the  sheriff  was,  to  the  neighborhood  where 
the  com  was  to  be  sold.  Davis  brought  suit 
against  Mrs.  Oott  and  the  sheriff,  charging 
that,  after  the  execution  had  been  satisfied, 
the  sheriff  wrongfully  went  on  and  made  the 
sale,  to  his  damage  In  the  sum  of  $572.  Rob- 
ert Crump  also  brought  a  suit  in  equity 
against  Davis  and  Mrs.  Oott  to  enforce  his 
mortgage,  and  to  recover  for  the  com  which 
had  been  sold  and  taken  away  after  the  ex- 
ecution liad  been  satisfied;  his  mortgage  be- 
ing of  record  at  the  time.  The  Issues  were 
made  up  apon  the  pleadings,  and,  the  facts  as 
we  have  stated  them  t)elng  shown,  the  cir- 
cuit court  dismissed  both  petitions,  and  the 
plaintiffs  appeal 

It  is  insisted  for  the  sheriff  that  he  is  not 
liable  because  no  written  order  was  given 
him  to  stay  proceedings  on  the  execution  as 
provided  in  section  1713,  Ky.  St  1903.  "It 
shall  be  no  defense 'to  an  action  or  motion 
against  a  collecting  officer  for  failure  of  du- 
ty of  himself  or  deputy  that  the  plaintiff  di- 
rected said  officer  to  delay  or  In  anywise 
stay  proceedings  thereon,  unless  said  de- 
fense la  supported  by  the  written  consent  or 
request  of  said  plaintiff,  bis  agent  or  attor- 
ney, so  to  do."  In  Rldgway  v.  Moody,  91 
Ky.  587,  16  S.  W.  526,  the  conrt  said  that  the 
statute  was  enacted  for  the  purpose  of  shut- 
ting out  contradictory  evidence  as  to  wheth- 
er a  verbal  consent  had  been  given.  In  oth- 
er words,  the  purpose  of  the  statute  Is  to 
provide  that  only  written  consent  may  be 
shown  as  a  reason  for  the  failure  of  the  of- 
ficer to  proceed  with  the  execution  of  his 
writ.  No  written  consent  or  written  direc- 
tion of  the  plalntifTs  attorney  wais  shown 
here,  and  therefore  the  sheriff  would  not  be 
liable  if  nothing  more  appeared.  There  is 
much  force  in  the  position  that  the  sheriff 
might  waive  the  written  request ;  and,  where 
he  does  this,  he  should  be  held  liable  to  the 
execution  defendant.  But  it  cannot  be  the 
contemplation  of  the  statute  that  the  sheriff 
shall  be  liable  to  the  execution  defendant  If 
he  proceeds  with  the  writ  and  also  liable  to 
the  plaintiff  in  the  writ  if  he  does  not  pro- 
ceed with  it;  and  we  conclude  that  the  Just 
effect  of  the  statute  is  that  the  sheriff  must 
proceed  with  his  writ,  unless  he  is  directed 
In  writing  to  stay  the  proceedings;  the  pur- 
pose of  the  statute  plainly  being  that  the  of- 
ficer must  obey  his  writ  unless  he  has  written 
authority  otherwise.  But  the  com  was  mort- 
gaged to  Crump.  By  section  1709,  Ky.  St 
1903,  when  mortgaged  property  is  sold  under 
execution,  the  interest  of  the  defendant  In 


such  property  may  be  levied  on  and  sold  sub- 
ject to  the  incumbrance.  The  purcbaser  at 
the  sale  acquires  a  Hen  on  the  property  (or 
the  purchase  money  with  Interest  at  10  per 
cent  from  date  of  sale  until  paid,  subject 
to  the  prior  incumbrances;  and.  If  the  de- 
fendant does  not  redeem  the  property,  tlie 
lien. may  be  enforced  in  a  court  of  eqaic;. 
Subsection  4  of  that  section  is  as  follows: 
"The  purchaser  of  Incumbered  movable  pn^ 
erty  must,  before  possession  tbereof  is  de- 
livered to  him,  give  an  obligation,  with  good 
surety,  payable  to  the  incumbrancer  and  the 
owner,  stipulating  that  the  property  shall  not 
be  removed  out  of  the  county,  and  shall  be 
preserved  and  forthcoming,  unavoidable  ac- 
cidents excepted,  to  answer  the  Incombrance, 
and  for  redemption,  and  deliver  the  obliga- 
tion to  the  officer,  to  be  returned  with  the 
execution."  The  sheriff  did  not  levy  on  tie 
corn  subject  to  the  mortgage,  he  did  not  so 
sell  It,  and  he  did  not  take  bond  from  tbe 
purchaser  as  required  by  the  statute.  He  is 
therefore  liable  to  the  defendant  Davis,  the 
defendant  In  the  execution,  for  the  damages 
which  Davis  may  have  sustained  by  reason 
of  his  failure  to  comply  with  the  statute, 
and  he  Is  also  liable  to  Crump  for  any  dan> 
ages  he  may  have  sustained  thereby.  Oti 
the  return  of  the  case  to  the  circuit  conn, 
the  plaintiffs  will  make  Dunn,  the  purchaser, 
a  party  to  these  actions,  that  the  oitlre  mat- 
ter may  be  settled  here.  As  Dunn  took  and 
converted  the  corn  when  he  had  no  right  to 
it,  except  a  lien  on  it,  he  Is  answerable  for 
Its  fair  value  at  the  time  of  the  conTcrsfon 
less  the  amount  of  his  bid;  and.  If  he  does 
not  pay,  the  sheriff  will  be  answerable  for 
the  reason  that  he  failed  to  take  the  bond 
required  by  law. 

It  Is  Insisted  for  Mrs.  Gott  that  she  is 
not  liable,  as  she  had  nothing  to  do  with 
the  transaction.  It  appears  from  the  un- 
contradicted proof  that  Davis  went  to  see 
Mrs.  Gott,  and  that  she  told  him  to  pay  her 
lawyer  and  settle  with  him.  He  then  tele- 
phoned to  the  lawyer  as  above  stated.  The 
lawyer  represented  his  client  What  he  did 
was  the  act  of  his  client  When  he  accept- 
ed the  deposit  in  the  bank,  and  agreed  to 
stop  the  sale,  the  judgment  was  satisfied. 
In  Freeman  on  Execution,  |  442,  the  rule  is 
thus  stated:  "As  writs  of  execntion  exist 
only  for  the  purpose  of  enforcing  jadgnientsi, 
it  is  evident  that  whenever  a  Judgment  is 
by  any  means  satisfied,  the  writ  which  is- 
sued for  its  enforcement  most  also  be  treat- 
ed as  satisfied.  •  •  •  The  first  qaestioa 
In  regard  to  payment  made  by  or  for  ttie 
defendant  Is  this:  To  whom  may  the  pay- 
ment be  made?  The  answer  is  that  It  may  be 
to  th%  plaintiff,  or  to  one  of  several  plaintiffs, 
or  to  the  officer  holding  the  writ  or  to  the 
plaintllTs  attorney,  except  where  the  defend- 
ant knows  that  the  attorney  has  no  aotboi^ 
ity  to  receive  tt  or  to  a  prodielo  ami.  ar 
the  attorney  of  such  prochein  ami."  To  same 
effect  see  17  Cyc.  934,  1387.    In  Freeman  on 
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Judgments,  i  466,  It  Ib  said:  "The  fees  of 
iha  sheriff  on  execution  are  no  part  of  the 
ludgment.  They  constitute  a  demand  against 
:he  party  for  whom  the  services  are  per- 
formed. If  the  Judgment  be  paid,  the  sher- 
ff'a  authority  Is  extinguished;  and  he  can- 
lot  lawfully  proceed  to  levy  upon  property  to 
ioforce  the  collection  of  his  costs."  The  rule 
lunounced  in  these  authorities  was  followed 
}y  this  court  in  Chiles  t.  Bernard,  3  Dana, 
)3,  where  an  execution  issued  on  a  judgment 
after  it  had  been  satisfied.  The  court  held 
:he  sale  void,  and  that  the  purchaser,  though 
jinocent,  took  no  title.  Where  the  Judgment 
.8  not  satisfied  when  the  execution  Issues,  the 
A-rit,  being  fair  on  Its  face,  protects  the  of- 
Icer,  in  case  the  money  due  on  the  Judgment 
s  afterwards  paid  to  the  plaintiff  or  bis  at- 
romeys.  It  then  becomes  the  duty  of  the 
plaintiff  to  stay  the  execution  In  the  manner 
provided  by  law,  and,  If  he  allows  the  sheriff 
:o  proceed  by  failure  to  do  this,  he  will  be 
lable  to  the  defendant  In  the  execution  for 
iuch  damages  as  he  thereby  sustains.  The 
iioney  made  on  the  execution  sale  having 
lecn  paid  over  to  Mrs.  Gott's  attorney,  she  is 
iable  to  Davis  for  this  money  with  interest 
from  the  time  it  was  paid,  for  the  reason 
:bat  the  Judgment  bad  been  satisfied  before 
:be  sale,  and  it  was  Incumbent  upon  her  to 
stay  the  sale  before  It  was  made.  As  mat- 
:ers  now  stand,  she  has  received  satisfaction 
'wice  of  her  Judgment  As  between  her  and 
:he  sheriff,  the  latter  Is  primarily  responsible 
Tor  all  damages  which  Davis  sustained  by 
reason  of  Dunn's  talcing  and  hauling  away 
the  com,  for  It  was  Incumbent  upon  the 
sheriff  to  follow  the  law  In  executing  his 
writ.  On  the  return  of  the  case  either  party 
(vlll  be  allowed  to  take  further  proof.  As 
sve  figure  It,  the  Judgment  of  Mrs.  Gott 
against  Davis  with  interest  and  all  costs  did 
not  amount  to  as  much  as  $242.30 ;  and,  if  it 
shall  turn  out  that  more  was  collected  than 
(vas  due,  the  excess  also  with  Interest  should 
be  returned  to  Davis,  and  he  may  amend  his 
petition  If  be  desires  to  do  so,  so  as  to  set 
up  this  matter.  When,  after  the  execution 
bad  been  placed  In  the  bands  of  the  ofilcer 
and  levied  by  him,  the  Judgment  was  satis- 
fied by  payment  of  the  money  to  the  plain- 
tiff's attorney,  the  oflScer  Is  entitled  to  the 
same  commissions  as  he  would  be  if  the 
money  bad  been  paid  to  bim ;  for  he  cannot 
be  deprived  of  his  commissions  by  the  fact 
that  the  money  is  paid  to  the  plaintiff's  at- 
torney rather  than  to  blm.  As  the  Judgment 
bad  not  been  satisfied  when  the  execution  is- 
sued, and  It  was  not  stayed  as  provided  by 
the  statute,  the  proceeding,  which  the  officer 
was  required  to  take  for  the  protection  of  his 
sureties,  should  be  regarded  as  voidable  rath- 
er tiian  void,  and  the  purchaser  should  be  pro- 
tected in  the  money  paid  by  him  in  discharge 
of  his  bond.  As  l)etween  Davis  or  his  mort- 
gagee. Crump,  on  the  one  band,  and  the  pur- 


chaser, Dunn,  the  sheriff,  Holman,  and  Mrs. 
Gott  on  the  other,  tbe  latter  are  all  liable  to 
the  former  for  the  value  of  the  corn  con- 
verted; but,  as  between  themselves,  Mrs. 
Gott  is  primarily  liable  for  the  money  paid 
by  the  purchaser  to  tbe  sheriff,  and  by  him 
to  her  attorneys  for  her  with  interest,  and  for 
the  balance  of  the  value  of  tbe  corn  tbe 
purchaser  is  primarily  liable,  then  the  sheriff, 
and  lastly  Mrs.  Gott,  tbe  measure  of  recov- 
ery being  the  value  of  tbe  corn  at  tbe  time 
less  what  It  brought  at  tbe  sale.  If  the 
purchaser  by  bis  negligence  in  removing  the 
corn  did  Davis  any  damage,  he  alone  is  re- 
sponsible for  this. 

Judgment  in  each  case  reversed,  and  cases 
remanded  for  further  proceedings  consistent 
herewith. 


PENNEBAKER  BROS,  et  al.  v.  BELL  CITY 
MFG.  CO. 

(Court  of  Appeals  of  Kentucky.    Nov.  24,  1008.) 

1.  COBPORATIONB  (§  668*)— FOKEION  COKPOBA- 

TIONS— Pbocess— Sebvick. 

Civ.  Code  Prac.  §  51,  subsec.  3,  provides 
that  in  an  action  against  a  private  corporation 
a  summons  may  i>e  served  in  any  count;  on  de- 
fendant's chief  officer  or  agent  who  may  be 
found  in  the  state,  and  section  72  declares  that, 
if  an  action  against  a  corporation  is  on  a  con- 
tract, it  may  be  brought  in  the  county  in  which 
the  contract  vras  made  or  to  be  performed  Hold 
that,  where  a  foreign  corporation  had  filed  no 
designation  of  an  agent  in  the  office  of  the  Sec- 
retary of  State  on  whom  process  might  be  serv- 
ed as  required  by  St.  1003,  f  671,  the  court  in 
an  action  against  a  corporation  to  restrain  tbe 
collection  <n  certain  notes  and  for  breach  of 
warranty  acquired  jurisdiction  by  service  on 
the  corporation's  state  agent  in  the  county 
where  the  contract  was  made. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  2622;   Dec.  Dig.  |  668.*] 

2.  COBPOBATIONS     (§     641*)— FOBEIQN  .COBPO- 

BATiONS— Statutes. 

Ky.  St  1903,  I  571,  requiring  foreign  corpo- 
rations to  file  designation  of  an  agent  on  whom 
process  might  be  served,  should  be  construed  to 
provide  an  additional  person  on  whom  process 
might  be  served,  and  did  not  repeal  Civ.  Code 
Prac.  {  61,  subsec.  3,  and  section  72,  providing 
for  service  of  process  on  nonresident  corpora- 
tions. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  2004;    Dec.  Dig.  §  641.*] 

3.  Sales   ({  442*)— Bbeaoh   OF   Wabbantt— 
Damaqes. 

Where  plaintiffs  executed  notes  for  a 
thresher  purchased  by  them  under  defendant's 
warranty  that  the  machine  would  operate  satis- 
factorily, which  notes  defendant  assigned  to  a 
bona  fiae  purchaser  for  value,  the  machine  prov- 
ing utterly  worthless,  plaintiffs  were  entitled  to 
recover  from  the  seller  as  damages  tbe  nmount 
of  the  notes  and  freight  paid  on  the  machine. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  a  1284,  1290;   Dec.  Dig.  8  442.»] 

4.  CANCaELLATIOK    OF    iNBIBnitEKTS    (§    31*)— 

Gbounds— Failure  of  CoiIsideration. 
Where  a  buyer  of  a  threshing  machine  ex- 
ecuted notes  for  the  price,  which  were  immedi- 
ately transferred  to  an  innocent  purcliaser,  the 
buyer  could   not  obtain   a   cancellation   of  the 
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notea  on  rescinding  the  sale  becanse  the  ma- 
chine was  worthless. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
ol  Instruments,  Cent  Dig.  i  48;  Dec.  Dig.  i 
31.»] 

5.  Plkadino   (S  248*)  —  Ahxnoiixni  —  Nkw 

Cause  of  Actiok. 

Where,  in  a  suit  to  compel  the  cancellation 
of  notes  given  for  a  machine  which  though  war- 
ranted to  work  satisfactorily  was  in  fact  worth- 
less, it  appeared  that  the  notes  had  been  trans- 
ferred to  a  bona  fide  purchaser,  the  court  prop- 
erly permitted  complainants  to  file  an  amended 
petition,  claiming  damages  for  breach  of  war- 
ranty, without  additional  process. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |i  686-700;    Dec.  Dig.  t  248.*] 

C.  Sauis  (8  441*)  — Wabbantt  — Acnow  fob 

BbEACH— EVIDENCK. 

In  an  action  for  breach  of  warranty  in  the 
sale  of  a  machine,  evidence  held  insufficient  to 
sustain  a  finding  that  the  machine  was  sold  to 
B.,  and  not  to  plaintitFs. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  S  441.*] 

7.  SAI.EB  (8  427*)— Bbbaoh  of  Wakbantt. 

Defendants  sold  a  thresher  to  plaintiffs 
under  a  warrantjr  that  it  would  operate  satis- 
factorily. Plaintiffs  gave  notes  for  the  price, 
which  defendant  immediately  transferred  to  B. 
in  exchange  for  B.'b  notes.  The  machine  was 
worthless,  and  plaintiffs  abandoned  it  in  a  place 
directed  by  defendant's  agent.  Beli,  that  de- 
fendant, having  received  the  amount  of  plain- 
tiffs' notes  from  B.  was  properly  comi)elled  to 
indemnify  plaintiffs  for  the  loss  they  sustained 
arising  from  the  breach  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  t  427.*] 

8.  Appeai.  and  EiBBOB  (i  199*)— Objections 
Waived. 

Where  a  suit  for  the  cancellation  of  cer- 
tain notes  was  permitted  to  remain  on  the  eq- 
uity docket  after  the  petition  had  been  amend- 
ed, so  as  to  state  a  cause  of  action  for  damages 
for  breach  of  warranty  and  tlie  case  was  tried 
as  in  equity,  it  is  too  late  for  appellee  to  raise 
on  appeal  the  question  whether  the  trial  court 
erred  in  not  transferring  the  cause  to  the  law 
docket,  and  to  complain  that  defendants  did 
not  move  for  a  new  trial. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1149;  Dec.  Dig.  {  199.*] 

Appeal  from  Circuit  Court,  Mercer  County. 

"To  be  officially   reported." 

Action  by  Pennebaker  Bros,  and  others 
against  the  Bell  City  Manufacturing  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiffs appeal.     Reversed  and  remanded. 

El  H.  Galther,  for  appellants.  0.  E.  Ran- 
kin, for  appellee. 

SETTLE,  J.  Appellee  Is  a  corporation  en- 
gaged In  the  business  of  manufacturing  and 
selling  threshing  machines;  its  manufactur- 
ing plant  and  principal  place  of  business 
being  in  the  state  of  Michigan.  The  appel- 
lants, Pennebaker  Bros,  and  Strader  Bros., 
each  a  firm  engaged  In  the  business  of  farm- 
ing in  Merc^  county,  this  state,  together 
made  an  effort  to  purchase  a  threshing  ma- 
chine of  appellee  through  George  Bohon,  of 
Harrodsburg,  Its  then  local  agent  For  some 
reason  unexplained,  Bohon  did  not  make  the 


sale,  but  turned  the  matter  over  to  one  C 
Ii.  Dowes,  appellee's  state  agent,  who  ««Et 
to  see  appellants,  and,  after  some  negotia- 
tion, sold  them  a  madiine,  and  took  tb^ 
order  for  it  upon  a  blank  form  furnished  br 
appellee  and  attested  by  Dawes  as  agest. 
which  contained  the  usual  warranty  as  to 
the  quality  of  the  machine  and  tbe  chart^ 
ter  of  work  it  was  claimed  by  tbe  seller  it 
would  perform.  TTie  agreed  price  to  be  piid 
by  appellants  for  the  threshing  machine  was 
$625,  for  which  they  were  to  give  two  notes. 
bearing  date  of  June  27,  1906,  for  |3115i> 
eadi,  one  payable  Octobw  1,  1906,  and  tb» 
other  October  1,  1907.  Appellants  were  na- 
wlUlng  to  execute  these  notes  until  the  ma- 
chine should  be  delivered  by  appellee  and  as 
opportunity  afforded  them  of  aacertahiiog 
whether  it  would  do  its  work  as  warranted: 
but,  upon  the  representation  of  Oawes  ttiit 
he  was  anxious  to  close  the  transaction  uA 
get  away  and  that  he  would  leave  the  notes 
with  Bohon,  tbe  local  agent,  until  the  thr««b- 
Ing  machine  should  prove  satisfactory,  ap- 
pellants consented  to  and  did  execute  and 
deliver  to  Dawes  the  notes  in  form  and 
amount  each  as  stated.  Instead  of  deposit- 
ing the  notes  with  Bohon  according  to  the 
agreement  under  which  he  received  then. 
Dawes  in  his  capacity  of  agent  sold,  asigo- 
ed,  and  delivered  them  to  Bohon  at  a  dis- 
count of  10  per  cent,  accepting  for  them 
Bohon's  note  payable  to  appellee,  whldi  he 
forwarded  to  the  latter  by  mail.  Upon  re- 
ceiving tbe  tJireshlng  madiine  from  appd- 
lee's  manufactory,  appellants  paid  tbe  freigiit 
upon  it  amounting  to  $25.  Appellee's  agent 
Dawes  at  that  time  set  up  tbe  machine  oc 
the  Pennebaker  farm,  and  attempted  to  op- 
erate it,  but  without  success.  Sntwequeotlr 
an  expert  macbiniat  by  appellee's  direction 
attempted  to  adjust  and  make  it  work,  bo: 
be,  too,  failed,  and  declared  that  it  could 
not  be  made  to  run  at  all.  Thereupon  ap- 
pellants offered  to  return  the  machine  to  ap- 
pellee, and  made  a  tender  of  It  to  appelke 
through  its  local  agent  Bohon,  at  tbe  same 
time  demanding  the  return  or  cancellation  of 
the  notes  they  had  executed  for  it.  Tbe 
notes  were  not  returned,  but  tbe  thresher 
by  direction  of  Bohon  as  agent  was  stored 
under  a  shed  on  the  Pennebaker  farm,  where 
it  has  since  remained  without  use  by  appel- 
lants. Shortly  thereafter  this  action  in  eq- 
uity was  brought  in  the  court  below  by  ap- 
pellants against  appellee  and  its  agents 
Dawes  and  Bohon  to  obtain  a  cancellation 
of  the  notes  in  question,  ui)on  tbe  ground 
that  they  were  without  consideration;  it 
being  alleged  that  the  machine  for  whirii 
they  were  executed  was  worthless.  Later 
an  amended  petition  was  filed  setting  op  tbe 
warranty  of  the  machine  in  the  contract  of 
sale,  alleging  its  breach,  and  asking  a  Judg- 
ment against  appellee  for  damages.  Appel- 
lee, before  answering,  entered  a  motion  to 
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quash  the  smnmons  and  retarn,  which  was 
overruled.  It  thereupon  answered,  denying 
the  Jurisdiction  of  the  Mercer  circuit  court, 
specifically  traversing  the  averments  of  the 
petition  as  amended,  and  averring  that  It 
sold  the  threshing  machine  to  Bohon,  who 
sold  it  to  appellants.  The  plea  to  Jurisdic- 
tion was  overruled  by  the  court,  and,  fol- 
lowing the  taking  of  proof  by  the  parties, 
judgment  was  rendered  dismissing  the  ac- 
tion, of  which  Judgment  appellants  complain; 
tience  this  appeal. 

The  motion  to  quash  the  summons  and 
plea  to  the  jurisdiction  of  the  court  were 
both  properly  overmled.  The  summons  was 
served  upon  Dawes,  in  Mercer  county,  and 
fixe  return  of  the  sheriff  thereon  shows  that 
he  was  the  sole  agent  of  appellee  In  that 
county.  Appellee  had  no  officer  In  Kentucky, 
and  Bohon,  its  former  agent  in  Mercer  coun- 
ty, was  not  its  agent  at  the  time  of  the  In- 
stitution of  the  action,  nor  had  It,  as  re- 
quired by  section  671  of  the  Kentucky  Stat- 
utes of  1903,  filed  in  the  office  of  the  Secre- 
tary of  State  a  statement  signed  by  its  pres- 
ident or  secretary,  giving  the  location  of  its 
ofiBce  In  this  state  or  the  name  of  its  agent 
thereat  upon  whom  process  could  be  served. 
Dawes  was  at  that  time  its  managing  or 
chief  agent  In  the  state,  and  its  only  agent 
in  Mercer  county,  and,  according  to  his  tes- 
timony, hlB  duties  were  to  make  sales  of  the 
threshing  machine  manufactured  by  the  ap- 
pellee, to  assist  local  agents  in  making  such 
sales,  settle  with  local  agents  as  to  their 
commissions  on  sales,  collect  for  machines 
sold,  and  act  as  expert  in  setting  up  and  re- 
pairing machines.  It  Is  true  that  from  and 
after  September  18,  1906,  Dawes  worked  for 
appellee  uiran  commission,  instead  of  a  reg- 
ular salary  as  theretofore;  but  that  fact  did 
not  make  him  any  less  an  agent  of  appellee. 
He  was  therefore  an  agent,  as  he  acted  for 
and  stood  in  the  place  of  api>ellee  In  the 
business  in  which  he  -and  it  were  engaged, 
and  whatever  contract  he  made  In  the  ap- 
parent scope  of  his  agency  appellee  was 
bound  by.  He  was  In  Mercer  county  when 
the  suit  was  instituted  and  upon  the  trial 
admitted  that  he  sold  the  threshing  machine 
to  appellants,  that  he  warranted  it  as  charg- 
ed, and  that  such  warranty  was  expressed  in 
the  written  contract  of  sale.  Section  61, 
subsec.  3,  Civ.  Code  Prac,  provides:  "In  an 
action  against  a  private  corporation,  the 
summons  may  be  served,  In  any  county,  up- 
on the  defendant's  chief  officer  or  agent  who 
may  be  found  in  this  state,  or  it  may  be 
served  in  the  county  wherein  the  action  is 
brought,  upon  the  defendant's  chief  officer 
or  agent  who  may  be  found  therein."  The 
contract  between  appellant  and  appellee  was 
made  in  Mercer  county,  and  was  to  be  per- 
formed in  that  county.  The  service  of  the 
summons  upon  Dawes  as  agent  was  also 
proper  under  section  72,  OIv.   Code  Prac, 


which  provides  with  reference  to  the  venue 
of  an  action  against  a  corporation  such  as 
appellee  that,  "if  it  be  upon  a  contract, 
•  **  •  it  may  be  brought  in  the  county  In 
which  the  contract  Is  made  or  to  be  perform- 
ed." Newport  News,  etc.,  Ry.  Company  v. 
Thomas,  96  Ky.  618,  29  8.  W.  437;  New 
South  Brewing  Company,  etc.,  v.  Price,  60 
S.  W.  963,  21  Ky.  Law  Rep.  11.  In  enacting 
section  571  of  the  Statutes  of  1903,  it  was 
not  the  Intention  of  the  Legislature  to  repeal 
the  sections  of  the  Code,  supra,  providing 
for  the  service  of  process  in  the  case  of  non- 
resident corporations,  but  to  provide  an  ad- 
ditional i>erson  upon  whom  process  might 
also  be  served.  Paducah  Cooperage  Co.  v. 
Commonwealth,  122  Ky.  765,  93  S.  W.  12. 

The  daim  of  appellee  that  it  had  discharg- 
ed Dawes  as  agent  the  day  before  summons 
in  this  case  was  served  upon  him  was  not  in 
our  opinion  made  in  good  faith.  It  has  too 
much  the  appearance  of  a,  subterfuge,  and 
was  not  sustained  by  the  testimony  of  Dawes 
himself.    Indeed,  it  was  contradicted  by  him. 

We  are  also  averse  to  placing  any  reli- 
ance upon  the  further  contention  of  appellee 
that  the  purchase  by  appellants  of  the 
threshing  machine  in  controversy  was  made 
of  Bohon  and  the  machine  sold  Bohon  by  It 
This,  too,  appears  to  us  In  the  light  of  the 
facts  presented  by  the  record  to  be  a  mere 
subterfuge.  Bohon,  like  Dawes,  was  a  mere 
agent  of  appellee;  the  only  difference  being 
that  the  former  was  a  local  agent,  whose 
agency  was  confined  to  the  county  of  Mercer, 
whllfe  the  latter  was  the  agent  or  general 
supervisor  of  appellee's  business  for  the  en- 
tire state.  As  a  matter  of  fact,  Bohon,  the 
local  agent,  was  applied  to  by  appellants  as 
agent  of  appellee  for  the  machine.  The  lat- 
ter, for  some  reason,  referred  the  sale  to 
Dawes,  and  it  was  made  and  consummated 
by  Dawes,  acting  for  and  on  behalf  of  ap- 
pellee, the  manufacturer.  The  order  for  the 
machine  and  the  contract  with  reference  to 
its  purchase,  Including  the  warranty  given  by 
the  appellee,  were  all  made  upon  and  contain- 
ed in  a  form  of  contract  furnished  by  appel- 
lee; and  the  transaction  as  a  whole  shows 
conclusively  that  It  was  a  sale  made  by  ap- 
pellee in  the  usual  course  of  business.  This 
being  true,  and  there  having  been  a  breach 
of  the  warranty  of  sale,  appellee  will  not 
be  permitted  to  dodge  responBlblllty  by 
shielding  Itsdf  behind  such  a  subterfuge  as 
attempted.  To  permit  it  to  do  so  would  be  re- 
pugnant to  our  sense  of  Justice,  and  to  the  law 
as  well.  The  proof  overwhelmingly  shows 
the  breach  of  warranty  complained  of  by  ap- 
pellants. This  Is  not  a  case  In  which  the 
machine  purchased  merely  failed  to  operate 
satisfactorily,  and  was  nevertheless  kept  and 
used  by  the  purchaser.  It  proved  at  once  to 
be  utterly  worthless,  because  It  did  not  per- 
form at  all.  Therefore  appellants  should 
have  been  allowed  upon  the  facts  of  the  case 
to  recover  damages  as  claimed  by  them. 
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Tbe  conrt  below  could  not  grant  a  cancella- 
tion of  the  notes  as  they  had  passed  into 
the  bands  of  an  Innocent  purchaser,  who  re- 
covered Judgment  against  appellants  for  the 
amount  of  them.  Nor  does  It  matter  that 
Bohon  was  tbe  party  wlio  purchased  these 
notes,  as  tbe  sale  of  the  machine  was  not 
made  by  htm  to  appellants  but  by  appellee's 
ag^it  Dafrea,  and  it  does  not  appear  that 
Bobon  was  in  any  way  connected  with  tbe 
wrong  done  appellants  In  the  sale  of  the 
machine.  In  any  event,  appellee  is  respon- 
sible to  appellants  upon  the  warranty  con- 
tained in  the  contract  of  sale.  Therefore 
tbe  court  properly  allowed  the  amended  peti- 
tion to  be  filed  by  which  appellants  claimed 
damages  by  reason  of  tbe  breach  of  tbe  war- 
ranty, and  no  additional  process  was  require 
ed  thereon. 

ft  Is  claimed  by  appellants,  and  not  denied 
by  appellee,  that  the  Judgment  of  the  lower 
court  was  based  on  the  theory  that  the 
threshing  machine  was  purchased  by  appel- 
lants of  Bohon,  and  not  of  appellee.  As  al- 
ready Indicated,  we  think  this  conclusion  un- 
warranted by  tbe  testimony,  tbe  weight  of 
which  shows  tbe  contrary.  Indeed,  we  may 
say  that  the  whole  of  it,  when  properly  ana- 
lyzed, supports  appellants*  version  of  the  con- 
tract of  sale.  Appellee  was  paid  the  amount 
of  appellants'  notes  by  Bohon,  and  it  cannot 
complain  at  being  compelled  to  indemnify 
and  reimburse  appellants  for  tbe  loss  they 
sustained  arising  from  tbe  breach  of  warran- 
ty. It  can  yet  repossess  itself  of  the  thresh- 
ing machine  as  it  is  where  it  was  left  by 
order  of  its  agent  when  appellants  ofTered  to 
return  it 

We  see  no  force  in  appellee's  contention 
that  there  should  have  been  a  motion  for  a 
new  trial  in  the  case.  It  is  true  that  the  fil- 
ing of  the  amended  petition  entitled  either 
party  to  have  tbe  case  transferred  to  the 
ordinary  docket,  and  tried  by  a  Jury  as  a 
common-law  action;  but  neither  party  made 
such  a  motion.  By  acquiescence,  or  common 
consent,  it  was  allowed  to  remain  upon  tbe 
equity  do<^et,  tbe  proof  was  all  taken  by 
depositions,  and  the  case  allowed  to  proceed 
in  all  respects  as  a  cause  in  equity.  This 
being  true,  it  is  too  late  for  appellee  to  raise 
In  this  court,  and  for  the  first  time,  the  ques- 
tion of  whether  the  lower  court  erred  in  not 
transferring  it  to  tbe  law  docket;  and  like- 
wise too  late  to  complain  that  appellants  did 
not  enter  a  motion  in  the  conrt  below  for  a 
new  trial,  following  the  rendition  of  the 
Judgment  appealed  from. 

For  the  reasons  indicated,  the  Judgment  is 
reversed  and  cause  remanded,  with  directions 
to  tbe  lower  court  to  enter  a  Judgment  in  ap- 
pellants' behalf  for  the  damages  claimed,  not 
to  exceed  tbe  amount  of  the  notes  they  ex- 
ecuted to  appellee  and  freight  paid  by  them 
upon  receiving  tbe  machine. 


WIBUK6  &  HANNAH  CO.  t.  D.  P. 
WALLING  &  CO. 
(Court  of  Appeals  of  Eentacky.    Nov.  27,  1£k% 

1.  Sales  (1 119*)— Rescissioh  bt  Buteb-Di- 

rECTS  AS  TO  QUAXITT. 

The  buyer  of  goods  of  a  specified  qnt'ct} 
and  description  may  refuse  to  accept  the  eccs 
shipment,  unless  all  of  it  correspiNids  with  ae 
contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Ccli. 
Dig.  §  283 ;  Dec.  Dig.  {  lia.»] 

2.  Sales  (i  178*)— Pebfpbuahcb  bt  Sellzi- 
Acceptance  by  Bttteb. 

Where  lamber  in  car  load  lots  is  oidend 
and  delivered,  the  purchaser  does  not  accept  'm 
lumber  by  unloading  it  for  inspection. 

[Ed.  Note. — For  other  cases,  see  Salei,  C«it. 
Dig.  §  451 ;   Dec.  Dig.  {  178.*] 

8.  Sales  (§  177*)— Pebeobkance  bt  Selui- 

iNSPECriON  AND  MEABUBEMENT. 

Where  the  bayer  of  lamber  agrees  to  tt 
cept  the  same  on  the  seller's  inspection,  he  na- 
not  reject  the  lumber  on  the  ground  of  ie'fs 
as  to  quality,  unless  there  is  such  a  sobstutai 
difference  between  tbe  lumber  contracted  for  ai 
that  delivered  as  to  raise  the  inference  of  fia^. 
on  the  part  of  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sal^  Pec 
Dig.  S  177.*] 

4.  Appeal  awd  Ebbob  (f  1009*)  — Bxvkw- 

CONFLTCTINO   EVIDENCE. 

In  an  action  for  the  price  of  lombei;  ti; 
evidence  being  conflicting,  a  finding  by  'i- 
chancellor  that  there  was  not  such  a  substaari 
departure  from  the  contract  as  to  warrant  i:- 
inference  of  fraud  on  the  part  of  plaintiC  <- 
not  be  reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  v.'. 
Error.  Cent.  Dig.  H  3970-3978 ;  Dec.  Dij.  I 
1009.*] 

5.  Sales  (8  407*)  —  Remedies    of  Butki  - 

BBEACH  of  CONTBACT— BSTOPPKL. 

An  agreement  by  the  buyer  of  lamber  t; 
accept  the  same  on  the  seller's  inspection  tsL 
measurement  did  not  estop  the  buyer  from  ss- 
ing  for  breach  of  contract  as  to  qnality  ot  i» 
lumber,  though  such  breach  might  not  have  bed 
ground  for  rejection  of  the  lumber. 

[Bid.  Note.— For  other  cases,  see  Sales,  Dee. 
Dig.  i  407.*] 

6.  Appeal  ahd  Ebbob  (|  1033*)  — Rrvirw- 
Habuless  Ebbob— Ebbob  Favorable  to  at- 

FELLANT. 

Appellant  cannot  complain  that  th«  tr.L 
court  granted  him  relief  for  which  be  did  dc: 
ask. 

[Ed.  Note.— For  other  cases,  see  App«*l  u^ 
Error,  Cent.  Dig.  $  4060 ;  Dec  Dig-  {  l&S-'l 

Appeal  from  Circuit  Court,  Taylor  Connty. 

"Not  to  be  officially  reported." 

Action  by  the  Wlburg  &  Hannah  Companj 
against  U.  P.  Walling  &  Co.  From  a  Jad,' 
ment  for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

C.  W.  Wright,  Jno.  T.  Moss,  and  W.  11 
Jackson,  for  appellants.  Lindsay  ft  Edels- 
Jno.  A.  Wolford,  and  B.  A.  Rice,  for  appel- 
lees. 

CARROLL,  3.  The  appellants  are  dea!*n 
in  and  manufacturers  of  bard  woods  in  C-s- 
cinnati,  Ohio,  and  the  appellees  are  deilen 
in  hard  woods  In  Taylor  county,  Ky. 

The  litigation  between  these  parties  gn** 
out  of  an  alleged  breach  of  contract  on  tk 


•For  other  cues  see  same  topic  and  section  NUMBER  in  Deo.  &  Am.  Digs.  U07  to  data,  *  Rwortar  ladaM 
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>art  of  appellees  In  falling  to  furnish  to  ap- 
lellants  the  kind  and  quality  of  lumber  pur- 
rbased  by  them.  The  contract  was  made  by 
:he  following  correspondence:  "Campbells- 
rille,  Ky.,  Jany.  18,  1907.  The  Wiburg-Han- 
lah  Co.,  Cincinnati,  O. — Gentlemen:  At  the 
»arnest  request  of  Mr.  S.  J.  Stultz,  we  quote 
rou  as  follows:  [Then  follows  a  description 
>f  the  size  of  lumber,  which  was  all  poplar.] 
SVe  ship  on  our  own  Inspection  and  measure- 
iient.  Would  be  pleased  to  ship  you  all  or 
my  part  of  above  In  car  lots."  In  reply  to 
his,  appellants  wrote:  "We  have  Just  re- 
vived your  letter  of  January  18,  and  wish  to 
hank  you  for  the  same.  We  tnclose  herewith 
)ur  order  No.  115  for  all  the  stock  which  you 
>ffer  at  the  prices  named  in  your  letter. 
Please  ship  in  to  us  at  once  the  half  car  each 
1—4  and  8-4  Is  and  2s  poplar,  making  a  car 
load  shipment  of  the  two  lots.  The  other 
stock  kindly  hold  for  a  few  days  until  you 
tiear  from  us  further."  The  order  accom- 
innying  this  letter  described  the  lumber  the 
same  as  the  letter  written  by  Walling  &  Co. ; 
t>ut  at  the  foot  of  the  order  are  these  words 
'National  Hardwood  Lumt)er  Association 
rules  to  govern."  In  reply  to  this  letter  and 
jrder,  Walling  ft  Co.  wrote:  "Replying  to 
rours  of  1-19,  we  will  accept  your  order  No. 
115  on  the  condition  named  in  ours  of  1-18. 
[f  this  is  not  satisfactory  to  you,  we  will  re- 
turn the  order  as  there  are  others  that  want 
Ihe  stock."  Wlburg  ft  Hannah  Company  then 
wrote:  "We  are  just  in  receipt  of  your  let- 
ter of  the  21st  stating  that  you  will  accept 
our  order  No.  115  on  the  condition  named  in 
your  letter  of  Jan.  18th.  Tour  letter  of  the 
18th  stated  that  you  would  ship  this  stock 
enumerated  on  your  own  inspection  and 
Qiensurement.  We  assume,  as  a  matter  of 
course,  that  your  inspection  and  measure- 
ment would  not  be  lower  than  that  of  the 
National  Hardwood  Lumber  Association 
Rules,  and  we  therefore  sent  you  our  order 
on  that  basis.  We  would  not  care  to  have  the 
order  filled,  unless  you  are  willing  to  abide 
by  the  National  Rules.  We  understood  your 
letter  to  mean  that  settlement  was  to  be 
made  on  your  own  measurement  and  inspec- 
tion under  these  rules."  In  reply  to  this 
letter.  Walling  &  Co.,  sent  the  following  let- 
ter :  "In  reply  to  yours  of  1-23,  we  ship  on 
the  National  Rules  as  we  interpret  them." 
AVlburg  &  Hannah  Company  then  wrote: 
"We  have  concluded  to  cancel  our  order  No. 
115,  which  covers  four  car  loads  of  poplar. 
Kindly  return  the  order  to  us."  On  the  fol- 
lowing day  Wlburg  ft  Hannah  Company 
wrote:  "We  beg  to  confirm  telegram  which 
%ve  sent  yon  this  morning  as  follows :  'Waive 
cancellation  yesterday  on  order  No.  115,  and 
let  stock  come  forward.'  Please  disregard 
our  letter  of  yesterday  requesting  you  to  re- 
turn the  order.  We  hope  you  will  get  this 
stock  loaded  out  as  quickly  as  possible,  and 
oblige."  On  February  4,  1907,  Walling  & 
Co.  wrote  Wlburg  &  Hannah  Company  the 
following:    "Reply  to  yours  of  2-2,' we  un- 
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derstand  this  to  mean  that  you  take  this 
stock  as  quoted  or  on  our  own  inspection  and 
measurement  If  this  is  not  correct,  wire  us 
on  receipt  of  this  and  we  wont  ship  it  We 
will  commence  loading  as  soon  as  R.  R.  Co. 
will  allow  us  to  load  to  your  city."  Wlburg 
&  Hannah  Company  on  February  6,  1907, 
sent  the  following  letter  to  Walling  ft  Co.: 
"We  are  in  receipt  of  your  favor  of  the  4th, 
In  regard  to  the  matter  of  inspection  of  the 
stock  purchased  from  you,  and  beg  to  say 
that  all  we  ask  Is  that  you  inspect  the  cars 
as  they  should  be  inspected  according  to  the 
National  Hardwood  Lbr.  Ass'n's  Rules.  We 
assume  that  you  will  not  take  advantage  of 
our  permitting  you  to  ship  them  on  your  own 
inspection  and  measurement  if  we  thought 
you  would,  we  certainly  would  not  take  the 
stock." 

It  will  be  observed  that  in  the  first  letter 
written  by  Walling  ft  Co.,  they  said,  "We 
ship  on  our  own  inspection  and  measure- 
ment," and  that,  although  Wlburg  &  Hannah 
Company  Insisted  that  the  "National  Hard- 
wood Lumber  Association  Rnles  should  gov- 
ern," Walling  ft  Co.,  declined  to  make  the 
shipment  unless  the  lumber  was  accepted 
upon  their  insi^ection  and  measurement  under 
the  hardwood  lumber  association  rules  as 
they  interpreted  them.  It  will  be  further 
noticed  that  Wlburg  ft  Hannah  Company 
finally  consented  to  this  condition,  and  there- 
upon three  car  loads  of  lumber  were  shipped 
to  them.  When  the  lumt)er  was  delivered  in 
their  yards  at  Cincinnati,  it  was  inspected 
by  one  of  their  employes,  who  reported  that 
it  did  not  come  up  to  the  contract  and  then 
Wlburg  ft  Hannah  Company  had  It  inspected 
by  an  inspector  employed  by  the  National 
Hardwood  Lumber  Association,  of  which  they 
were  members.  This  inspector  confirming  the 
report  made  by  the  private  Inspector,  Wl- 
burg ft  Hannah  Company  refused  to  receive 
the  lumber,  which  had  been  unloaded  from 
the  cars  and  was  in  their  yards,  held  by  them 
as  they  Informed  Walling  &  Co.,  subject  to 
the  order  of  the  latter.  Falling  to  make  any 
adjustment  of  the  matter.  Walling  ft  Co., 
brought  this  suit  to  recover  the  contract  price 
of  the  lumber. 

Wlburg  ft  Hannah  Company  in  an  answer 
averred  that  they  purchased  the  lumber  up- 
on the  faith  of  the  contract  tendered  them 
by  Walling  ft  Co.,  and  with  the  agreement 
that  the  lumber  should  fulfill  the  contract; 
that  when  the  cars  containing  the  lumber 
arrived  at  their  yards,  they  had  .the  same  in- 
spected, and  the  inspection  disclosed  that  the 
lumber  was  not  of  the  kind,  description,  or 
quality  specified  In  the  contract;  that,  upon 
ascertaining  this  fact,  they  at  once  wrote  to 
Walling  ft  Co.,  informing  them  that  they 
would  not  accept  the  lumber,  and  that  it 
was  held  subject  to  their  disposal.  They 
further  averred  that  It  was  necessary  to  re- 
move the  lumber  from  the  cars  in  order  that 
It  might  be  Inspected,  but  that  the  removal 
for  this  purpose  did  not  amount  to  an  ac- 
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ceptance  of  the  lumber  by  tbem  or  a  waiver 
of  their  right  to  rely  upon  the  contract  right 
of  rejection  if  the  lumber  did  not  come  up 
to  the  contract.  They  therefore  prayed  that 
the  petition  be  dismissed,  and  did  not  ask 
any  damages  for  a  breach  of  the  contract. 
Upon  the  pleadings  and  evidence  the  case 
was  heard  by  the  chancellor,  who  rendered  a 
Judgment  in  favor  of  Walling  &  Co.  for  the 
full  amount  claimed,  less  $100  which  he  al- 
lowed Wiburg  &  Hannah  Company  as  dam- 
ages upon  the  ground  that  the  lumber  did  not 
fnlflll  the  contract. 

The  actual  amount  In  controversy  Is  not 
large.  Wiburg  &  Hannah  Company  testify 
that  the  three  cars  of  lumber  were  worth 
only  $180  to  $200,  less  than  the  value  of  the 
lumber  ordered ;  but  they  insist  that,  having 
bought  a  certain  Quality  of  lumber  at  a 
specified  price  to  be  delivered  to  tbem  in  Cin- 
cinnati, tbey  were  not  obliged  to  accept  lum- 
ber of  any  other  quality,  kind,  or  descrip- 
tion than  that  specified  in  the  contract;  and 
that,  as  the  lumber  delivered  to  them  did 
not  comply  with  the  contract,  tbey  rejected, 
as  tbey  had  the  right  to  do,  the  whole  of  it, 
and  the  petition  should  have  been  dismissed. 
As  a  legal  proposition,  it  is  well  settled  that, 
when  a  person  contracts  for  the  delivery  to 
him  of  goods  or  property  of  a  certain  quality 
and  description,  he  may  refuse  to  accept  any 
part  of  the  property  or  goods  received  un- 
less all  of  tbem  are  in  accordance  with  the 
contract  We  should  also  say  that  In  a  case 
like  this,  where  lumber  In  car  load  lots  was 
ordered  and  delivered,  that  the  purchaser 
would  not  be  held  to  have  accepted  It  or 
waived  his  right  to  reject  It  merely  because 
he  took  it  out  of  the  cars  for  the  purpose  of 
Inspection,  as  it  could  not  be  inspected  with- 
out being  removed  from  the  cars,  and  each 
piece  of  lumber  examined.  Jones  t.  Mc- 
Ewan,  91  Ky.  873,  16  S.  W.  81,  12  L.  R.  A. 
809;  Munford  v.  Kevfl,  109  Ky.  246,  58  S.  W. 
70S ;  Somers  Fiber  Co.  v.  Walker,  109  S.  W. 
883,  33  Ky.  Law  Rep.  153 ;  Ewing  v.  Hanss, 
50  S.  W.  249.  20  Ky.  Law  Rep.  1888;  Du<*:- 
wall  V.  Brook,  65  S.  W.  357,  23  Ky.  Law  Rep. 
1459 ;  Albln  Co.  v.  Kentucky  Table  Co.,  67  S. 
W.  13,  23  Ky.  Law  Rep.  2261;  Vogel  v. 
Moore,  84  S.  W.  557,  27  Ky.  Law  Rep.  94; 
O'Bannon  v.  Relf,  7  Dana,  820;  Dana  v. 
Boyd,  2  J.  J.  Marsh.  587.  So  that,  if  the 
facts  authorize  the  application  of  this  prin- 
ciple, the  contention  of  appellants  would  be 
correct ;  but  they  do  not  Appellants  agreed 
to  accept  the  lumber  as  Inspected  and  meas- 
ured by  appellees;  and,  having  thus  con- 
tracted, they  are  bound,  with  the  exceptions 
hereafter  noticed,  by  the  terms  of  the  con- 
tract and  could  not  reject  the  lumber  un- 
less there  was  such  a  substantial  difference 
between  the  lumber  contracted  for  and  that 


delivered  as  to  manifest  fraud  or  lack 
good  faith  on  the  part  of  appellees.  T:- 
evldence  as  to  the  kind  and  quality  of  t: 
lumber  is  conflicting.  Appellants  and  tb^.* 
witnesses  testified  that  there  was  some  pv 
lynn,  and  buckeye  in  the  sbipment  and  tii.° 
the  poplar  did  not  comply  with  the  contnc. 
On  the  other  luind,  appellees  Introdnced  i 
number  of  witnesses  who  testified  that  tbsr 
Insi>ected  and  bandied  the  lumber,  and  tin: 
it  In  every  respect  fulfilled  the  codir.'. 
That  there  was  no  material  difference  i 
made  manifest  by  the  fact  ttiat  that  wu 
only  $180  or  $200  difference  In  the  value  < 
the  lumber  ordered  and  tliat  slilpped,  ic- 
cording  to  the  testimony  of  appellants.  Ci- 
der these  circumstances,  we  do  not  teel  n- 
thorlzed  to  say  that  there  was  eitlwr  fn:: 
or  bad  faith  on  the  part  of  appellees. 

The  argument  for  appellees  is  made  Oai 
as  appellants  agreed  to  acc^t  the  lumber  t; 
their  Inspection  and  measurement  that  &' 
were  obliged  to  take  the  lumber  uncoci- 
tlonally,  and  that  the  court  shoold  not  ti'- 
allowed  the  appellants  any  damages.  r;>c 
this  theory  a  cross-appeal  was  prosecatrC 
but  afterwards  abandoned.  We  may  &« 
however,  that  although  appellants  agreed  v 
take  the  lumber  according  to  the  in^>ecLx 
and  measurement  of  appellees,  tliis  contnr 
would  not  estop  them  from  aaserting  a  cUi^ 
for  damages  for  a  breach  of  the  contract  i-' 
it  appeared  that  the  lumber  did  not  full- 
tbe  contract  In  cases  like  this,  altbougb  '-i-' 
evidence  may  not  authorise  the  buyer  to  ."^^ 
scind  the  contract  or  reject  the  property.  t< 
may  yet  maintain  an  action  tor  danaiK 
growing  out  of  a  breach  of  the  contract  li- 
though  be  left  the  selection  of  the  kind  t^ 
quality  of  the  articles  purchased  to  the  * 
er.  Under  such  contract  the  seller  is  mde: 
an  obligation  to  furnish  the  kind  and  qnail? 
of  goods  or  property  tliat  he  contracted  tj 
furnish,  and  the  mere  fact  that  the  sdecti  - 
Is  left  to  him  does  not  authorize  him  to  ic- 
pose  upon  the  buyer  goods  or  property  of 
another  kind  or  quality,  or  estop  the  bojer 
from  seeking  redress  for  a  violation  ot  Af 
contract,  although  the  facts  might  not  war- 
rant a  rescission  or  rejection.  Balri  t 
Mathews,  6  Dana,  129;  Munford  v.  Ke'- 
109  Ky.  246,  68  8.  W.  70S.  In  di^wslnj  e' 
the  case,  although  the  chancdlor  granted  «•- 
pellants  relief  they  did  not  ask.  th^  tie  » '• 
in  a  position  to  complain  of  the  Jvdm^' 
for  this  reason.  If  the  Judgment  bad  ao: 
allowed  any  damages  to  appellants,  we  coti 
not  under  the  conflictlag  facts  say  that  .: 
was  erroneous. 

Upon  the  whole,  we  are  satlsfled  that  tt< 
chancellor  did  substantial  justice  betww 
the  parties,  and  the  judgmemt  of  the  lo*c- 
court  is  affirmed. 
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GIRDLER  V.  GIRDLER  et  al. 
Court  of  Appeals  of  Kentncky.    Nov.  24,  1908.) 

ViLLS  (J  4G7*)  —  CONSTRUCTIOR  —  STATEMENT 
AB  TO   INTENTION— "WlLI,." 

Testator  devised  certain  property  absolutely 
o  certain  of  his  sons,  with  a  provision  that  it 
vas  his  "will  and  desire"  that  none  of  the  real 
state  so  devised  should  be  sold  until  the  old- 
st  son  was  35,  etc.  Held,  that  the  word  "will" 
n  such  connection  amonnted  to  a  restriction 
quivalent  to  the  expression  "I  direct,"  and  that 
he  devisees  were  therefore  incompetent  to  con- 
ey the  property  prior  to  the  time  specified, 
hough  their  interest  was  subject  to  their  debts 
IS  expressly  provided  by  St.  190S,  {i  1681, 
1355. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent. 
>ig.  J  954;   Dec.  Dig.  }  467.» 

For  other  definitions,  see  Words  and  Phrases, 
ol.  8,  pp.  7481-7463.] 

Appeal  from  Circuit  Court,  Pulaski  County. 

"Not  to  be  offldally  reported." 

Action  by  L.  D.  Girdler  against  George  O. 
I.  Girdler  and  others.  Judgment  for  de- 
endants,  and  plalntiCF  appeals.    Affirmed. 

James  Denton,  for  appellant  M.  O.  Col- 
on, for  appellees. 

CLAY,  C.  J.  H.  Girdler  departed  this  life 
n  Pulaski  county,  Ey.,  In  the  year  1888, 
eavlng  four  children,  to  wit,  J.  E.  Girdler, 
i.  M.  Girdler,  George  O.  H.  Girdler,  and  L. 
i.  Girdler.  He  left  a  will,  which  was  duly 
>robated  by  the  Pulaski  county  court,  and 
s  now  on  record  in  the  county  clerk's  office 
•f  that  county.  Those  provisions  of  the  will 
lecessary  to  be  considered  In  the  decision 
>f  the  questions  before  us  are  as  follows : 

"I  give,  devise  and  bequeath  to  my  young- 
T  sous,  George  O.  Hayden  Girdler  and  Lee 
trent  Girdler,  and  their  heirs  or  assigns 
orever,  my  store  house  on  the  south  side 
f  the  public  square  in  Somerset  The  lot 
nd  the  houses  thereon,  known  as  the  Wm. 
I.  Davis  property  on  Main  street,  and  the 
.-estem  half  of  the  George  W.  Singleton  lot, 
s  divided  by  line  from  north  to  south, 
brougb  the  middle  of  the  cutting  room  in 
he  bam, — but  here  it  must  be  remembered 
bat  on  or  about  the  first  day  of  March,  1883, 
,  by  verbal  contract,  sold  to  one  Puss  Long, 

part  of  this  lot  In  the  N.  W.  corner  there- 
f,  at  the  price  of  seventy-five  dollars,  with 
iterest  till  paid,  but  no  part  of  said  price 
as  been  paid.  Now,  if  the  heirs,  at  law,  of 
Hid  Puss  Long  pay  the  price  and  the  inter- 
st  thereon,  on  or  before  the  first  day  of 
(arch,  1888,  I  direct  my  executors  to  pay 
aid  price  and  interest  for  other  real  estate 
ith  title  to  these  boys,  and  to  make  title  to 
lid  fraction  of  said  lot  to  the  legal  heirs 
t  said  Puss  Long.  If  said  purchase  price 
;  not  paid  on  or  before  the  said  first  day 
r  March,  1888,  I  direct  that  Charles  Long 
tid  the  Children  of  said  Puss  Long  be  per- 
litted  to  occupy  the  house  thereon,  up  to 
lid  time  in  compensation  and  satisfaction 
)r   the  bouse   aud  fencing  by   her  placed 


thereon.  I  also  give,  bequeath  and  devise 
to  my  said  younger  sons  my  farm  on  the 
Cincinnati  Sotithem  Railway,  known  as  the 
Crawford  place,  and  my  farm  on  the  Somer- 
set and  Mount  Vernon  road,  known  as  the 
Stone  land,  and  a  tract  of  land  lying  in 
Whitley  county,  known  as  the  land  deeded 
to  me  by  Frank  Sears,  near  the  mouth  of 
Laurel  river.  And  the  sum  of  seven  hundred 
dollars  to  be  paid  out  of  my  bank  stock  In 
the  National  Bank  of  Somerset  All  of  these 
bequests  to  my  said  younger  sons,  I  estimate 
to  be  of  the  value  of  forty-six  hundred  dol- 
lars, and  of  equal  value  with  the  property 
given  to  my  elder  sons. 

"It  Is  my  will  and  desire  that  none  of  the 
real  estate  given  and  devised  to  my  sons, 
George  O.  B.  and  Lee  Brent  shall  be  sold 
or  alienated  by  them  or  any  one  for  them 
otherwise  than  is  here  directed,  until  the 
time  that  the  oldest  one,  George  O.  B.,  be- 
comes thirty-five  years  of  age,  but  they  may 
have,  receive  and  enjoy  the  use,  rents  and  in- 
comes of  said  real  estate  after  tbey  each  ar- 
rive at  the  age  of  twenty-one  years,  and  be-  • 
fore  that  time  for  necessary  support  and  edu- 
cation." 

At  the  time  of  the  death  of  J.  B.  Girdler, 
L.  B.  Girdler  was  five  years  of '  age  and 
George  O.  H.  Girdler  seven  years  of  age. 
At  the  time  of  the  Institution  of  this  action 
they  were  aged  26  and  24  years,  respectively. 
They  are  both  married  men,  and  the  plain- 
tiff, L.  B.  Girdler,  is  now  living  in  the  city 
of  Louisville,  Ky.  Plaintiff.  L.  B.  Girdler, 
is  indebted  to  the  firm  of  Girdler  Bros.  In 
the  sum  of  $480.27  and  certain  interest  He 
has  no  property  or  assets  out  of  which  said 
debt  can  be  made  except  the  property  de- 
vised to  him  by  J.  H.  Girdler.  All  the  city 
property  devised,  except  the  building  on  the 
south  side  of  the  public  square,  is  old,  di- 
lapidated property.  After  paying  the  ex- 
penses of  insurance,  taxes,  and  repairs,  the 
property  yields  to  the  owners,  L.  B.  and 
George  O.  H.  Girdler,  but  very  little  revenue ; 
it  not  being  sufficient  to  pay  a  fair  rate  of 
interest  on  the  value  thereof.  The  farm 
property  is  of  such  a  character  and  in  such 
a  state  of  repair  and  cultivation  that  it  pro- 
duces no  revenue.  The  property  on  the  south 
side  of  the  public  square  Is  under  10  years' 
lease,  and  the  Joint  owners,  George  O.  H. 
and  L.  B.  Girdler,  derive  no  revenue  from 
the  same,  and  will  not  do  so  until  September 
12,  1914,  at  which  time  the  lease  will  ex- 
pire. This  lease  was  given  in  consideration 
of  the  erection  of  the  building  now  located 
on  said  lot  On  the  12th  day  of  March,  1908, 
the  plaintiff,  L.  B.  Girdler,  and  the  defend- 
ant George  O.  H.  Girdler,  entered  into  an 
agreement  by  which  L.  B.  Girdler  agreed  to 
sell  and  convey  to  George  O.  H.  Girdler  bis 
entire  interest  in  the  lands  devised  to  him 
by  his  father  for  the  sum  of  $3,000.    L.  B. 
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Olrdler  has  tendered  a  deed  of  the  property 
to  George  O.  H.  Oirdler,  but  the  latter  has 
declined  to  receive  It,  on  the  ground  that 
Tj.  B.  Girdler  bad  no  power  to  make  the 
■conveyance.  The  above  facts  appear  from 
the  agreed  statement.  The  question  Involved 
was  submitted  to  the  court,  which  held  that 
li.  B.  Girdler  had  no  power  to  convey  his 
Interest  In  the  property  In  question,  and  en- 
tered Judgment  accordingly.  From  that  Judg- 
ment, L.  B.  Girdler  prosecutes  this  appeal. 

This  court  in  a  long  line  of  decisions  has 
beld  such  limitations  as  that  embraced  in 
the  language  of  the  will  before  us  for  con- 
sideration to  be  reasonable,  and  therefore 
valid.  In  the  case  of  Stewart  and  Wife  v. 
Brady,  3  Bush,  623,  the  language  is  almost 
identical  with  that  in  the  Girdler  will ;  the 
provision  being:  "The  forty-two  acre  tract 
shall,  in  no  way,  be  disposed  of,  by  deed  of 
gift  or  sale,  by  her,  until  she  arrives  at  the 
age  of  thlrty-flve  yeai-s."  It  was  held  that 
the  limitation  on  the  use  was  not  inconsist- 
ent with  the  fee,  and  was  therefore  valid. 
.  In  the  case  of  Wallace,  etc.,  v.  Smith,  113 
Ky.  263,  68  S.  W.  131,  the  language  of  the 
will  was :  "  •  •  •  •  But  he  shall  not  pledge 
mortgage,  or  sell  the  eighty  acres  of  land 
hereby  given  to  him,  nor  any  part  thereof, 
until  he  is  thlrty-flve  years  old."  The  court, 
after  referring  to  the  case  of  Stewart  v. 
Brady,  supra,  held  that  the  limitation  was 
not  void.  To  the  same  effect  is  Stewart  v. 
Barrow,  7  Bush,  368. 

Counsel  for  appellant,  while  admitting  the 
doctrine  in  this  state  to  I>e  as  announced 
above,  contends  that  it  is  against  the  great 
weight  of  authority  to  hold  that,  after  prop- 
erty is  deeded  or  devised  in  fee  simple,  any 
restriction  on  the  use  or  alienation  thereof 
can  be  imposed,  and  now  asks  this  court  to 
adopt  the  latter  view.  It  is  true  the  doctrine 
contended  for  by  counsel  for  appellant  is  up- 
held by  many  courts;  but  we  are  not  pre- 
pared to  say  that  it  is  either  more  reasonable 
or  more  just  than  the  rule  in  force  In  this 
state.  It  cannot  be  doubted  that  in  many 
Instances  a  limitation  of  the  kind  contained 
In  the  will  before  us  is  a  great  protection  to 
the  devisee.  In  a  majority  of  cases,  where  a 
reasonable  restriction  is  Imposed,  It  is  better 
to  trust  to  the  good  sense  of  him  whose 
sound  Judgment  and  energy  enabled  him  to 
acquire  the  property,  rather  than  to  turn  it 
over  absolutely  to  those  whose  business  ca- 
pacity has  not  been  ripened  by  many  years' 
experience.  Furthermore,  the  rule  in  ques- 
tion is  one  affecting  property  rights.  And, 
where  such  rule  has  been  long  established 
and  is  known  by  bench  and  bar,  and  is  acted 
upon  by  the  public,  we  do  not  think  it  should 
be  lightly  disturbed,  especially  in  view  of  the 
fact  that  In  nine  cases  out  of  ten  It  serves 
a  beneficent  purpose  in  preventing  the  dis- 
eipatiou  of  property,  or,  at  least,  its  prema- 
ture sale  by  those  who,  if  older  or  more  ex- 


perienced, would  not  have  consented  thereto. 

But  it  is  earnestly  Insisted  that  the  lan- 
guage, "it  is  my  will  and  desire."  is  not  b 
effect  a  restriction,  but  merely  a  request  n 
the  part  of  the  testator.  While  there  nuj 
be  some  question  as  to  whether  the  expres- 
sion, "it  Is  my  desire,"  amounts  to  a  positiw 
restriction,  there  can  be  no  question  tiiaC  cbe 
phrase,  "it  is  my  will,"  does  amount  to  i 
restriction  and  is  equivalent  to  the  expres- 
sion, "I  direct" 

It  is  also  insisted  that,  because  onitf 
Ky.  St  1903,  §§  1681,  2355.  and  the  anthor- 
ty  of  Smith  v.  Smith,  115  Ky.  329,  73  S.  W. 
1028,  the  property  Involved  in  this  artio: 
could  be  subjected  to  the  payment  of  app>4- 
lant's  debts,  the  court  should  hold  that  K' 
pellant  has  the  right  to  make  a  volnnti:? 
sale  of  the  property,  as  he  would  be  apt  tc 
secure  a  better  price  therefor  under  such  ;L-- 
cumstances.  The  right,  however,  to  eab'M 
the  property,  is  not  given  because  of  aij 
defect  in  the  restriction  contained  In  "is 
will.  The  right  is  found  purely  in  the  s;. : 
utes.  The  fact  that  the  statutes  subject  tit 
property  to  the  payment  of  the  devis^'f 
debts  cannot  give  to  the  devisee  the  poorer  o' 
voluntary  alienation  within  the  time  rn- 
hlbited  by  the  will.  Under  some  ciicns- 
stances  it  might  be  best  that  he  have  ttt 
power  of  voluntary  alienation  where  It  li 
necessary  to  sell  the  property  to  pay  debts; 
but,  where  the  will  provides  to  the  contrai? 
and  the  restriction  is  not  unreasonable,  tbe 
courts  have  no  power  to  nullify  the  proTi- 
sions  of  the  will. 

Being  of  the  opinion  that  tbe  trial  e<Mi:t 
properly  held  that  appellant  had  no  poavr 
to  convey  the  property  at  the  time  he  mi* 
the  deed  In  question,  the  Judgment  sbuc^i 
be  affirmed;  and  it  is  so  ordered. 


BOZEMAN'S  ADM'R  v.  PRUDENTIAL  INSl 

CO.  OF  AMERICA. 
(Court  of  Appeals  of  Kentucky.    Nov.  20,  1»n) 

1.   INSUBANCE    (§    368*)  — LiFB    POUCT  — E\- 
TENOED  INSCBANCE. 

A  life  policy  gave  insured  the  privile^  ol 
l>orrowing  from  it,  according  to  tablee  foDor- 
ingi  on  the  security  of  the  policy ;  then  ptef ti- 
ed that  if  the  policy,  after  l>eine  in  force  tlirec 
years,  lapsed  or  was  forfeited  itor  nonparcn: 
of  a  premium  or  a  note  eiven  for  a  preminin  <*' 
loan,  it  might  be  surrendfered  for  a  paid-ap  l~' 
policy  as  specified  in  the  following  table,  i^i 
that  if  the  policv  so  lapsing  or  forfeited  vai 
not  surrendered  for  a  paid-up  life  policr.  t^r 
company  would  write  in  lieu  of  it,  and,  with^"]: 
any  action  by  insured,  a  paid-up  term  i*'!-'? 
"for  the  full  amount  insured  by  this  pclicT.' 
and  to  continue  in  force  for  tbe  term  indica:  -i 
by  tbe  following  table  of  extended  insoiuc:. 
the  paid-up  term  policy,  however,  to  provilf 
that,  in  case  of  death  of  insured  witbio  tt:^ 
years  from  such  lapse  or  forfeiture,  there  si^-l 
be  deducted  from  the  amount  payable  by  rl* 
company  all  premiums  that  would  have  bKoae 
due  on  the  policy  up  to  insured's  death  had  ur 
policy  been  contmued  in  force,  and  any  indfsJ- 
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idness  due  the  company  on  the  policy  at  the 
Late  of  such  lapse  or  forfeiture;  then  made 
>rovisioDS  for  surrender  of  the  policy  for  casta, 
tccordiug  to  the  following  table,  at  the  end  ot 
ive  years,  or  at  certain  other  times,  and  then, 
inder  the  head  of  "Tables  Above  Referred  To," 
provided  that  any  indebtedness  placed  on  the 
H)licy  would  operate  to  reduce  the  benefits. 
Seld,  that  the  amount,  otherwise  available  for 
>urchasinK  extended  insurance,  and  so  fixing 
:he  period  of  such  extended  insurance,  was  not 
:o  be  diminished  by  any  indebtedness  of  insured 
:o  the  company;  the  policy  under  the  head  of 
luch  insurance  otherwise  providing  the  manner 
>f  payment  of  the  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
>nt  Dig.  S  936;    Dec.  Dig.  »  368.*] 

5.  Instjbance  (}  179%»)— Lara  Polict— Loans 

TO    INSUBBD. 

Where  a  life  policy  provides  the  terms  on 
irhich  insured  may  borrow  of  the  company,  a 
nore  onerous  condition  in  the  contract  under 
irhich  be  did  borrow  of  it  is  void ;  there  having 
>een  no  further  consideration  for  it. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
3ec  Dig.  {  179%.*] 

t.  Insurance  (S  179%*)  —  Life  Policy  — 
Loans  to  Inscbed— Fobfeiture  roB  Non- 
payment. 

Even  if  valid,  in  view  of  provisions  of  the 
>olicy,  the  provision  in  a  contract  of  loan  by 
I  life  insurance  company  to  a  policy  holder 
:hat  if  the  loan,  with  accumulated  interest, 
ihall  eqnal  the  legal  reserve  for  the  i>olicy,'  the 
company  may  demand  immediate  payment,  and, 
£  payment  is  not  made,  may  cancel  the  policy, 
8  available  only  where  there  is  no  balance  of 
reaetve  above  the  loan  and  interest. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  §  179%.*] 

Appeal  from  Olrcait  Cotirt,  McCracken 
bounty. 

"To  be  officially  reported." 

Action  by  Charles  J.  Bozeman's  adminis- 
trator against  the  Prudential  Insurance 
::;oinpany  of  America.  Judgment  for  defend- 
int.  Plaintiff  appeals.  Reversed,  with  di- 
rections. 

Hendrlck,  Miller  ft  Marble,  for  appellant 
^rlce  &  Ross,  for  appellee. 

NUNN,  J.  On  the  22d  day  of  July,  1809, 
jppellee  Issued  and  delivered  to  James  Ed- 
^r  Bozeman  an  ordinary  life  policy  for 
:he  sum  of  $1,000,  payable,  first,  to  Bozeman 
Bros.,  and  afterwards  changed,  about  which 
there  is  no  dispute,  and  made  payable  to  his 
!>rother,  Charles  J.  Bozeman.  He  paid  two 
premiums  of  $35.26  each  in  cash,  but  failed 
to  pay  the  third  premium  when  due,  and  the 
jwUcy  lapsed  July  22,  1901.  Appellee  Insist- 
ed that  he  pay  the  premium  and  be  rein- 
stated, and  finally  wrote  him  that  it  would 
loan  him  the  money  to  pay  It  and  take  an  as- 
signment of  the  policy  as  security.  In  the 
month  X)f  April,  1002,  he  borrow^ed  $32  from 
appellee,  and  assigned  the  policy  to  secure 
the  loan  and  paid  $1.00  interest  in  advance 
on  the  loan,  and  the  difference  between  the 
Btnount  borrowed  and  the  premium  he  paid 
In  cash  and  was  given  a  receipt  for  the 
amount  of  the  premium,  $35.26.  When  the 
oext  premium  fell   due,  July  22,   1902,  he 


paid  it  in  cash,  and  also  paid  the  interest 
for  one  year  in  advance,  to  wit,  $1.60,  on 
the  loan  note.  He  failed  to  pay  the  next 
premium,  which  fell  due  July  22,  1903. 
Bozeman  lived  until  the  Ist  of  December, 
1905;  and  his  brother,  the  beneficiary,  died 
about  three  weeics  afterwards.  Appellant 
was  appointed  and  qualified  as  the  adminis- 
trator of  Cbas.  J.  Bozeman,  and  instituted 
this  action  to  recover  the  amount  of  the  face 
of  the  policy.  The  issues  were  formed  by 
the  pleadings,  and  the  case,  by  agreement, 
was  transferred  to  the  equity  docket.  The 
court  heard  the  case  and  dismissed  appel- 
lant's action,  from  wbich  ruling  he  appeals. 
Indorsed  on  the  back  of  the  policy  in  print 
are  certain  privileges,  conditions,  and  tables. 
Appellant  contends  that  these  extend  the 
policy,  for  tbe  full  amount  thereof,  until 
more  than  one  year  after  the  date  of  the 
death  of  the  insured.  Appellee's  contention 
is  that  the  policy,  for  its  face  value,  was  not 
extended  by  the  prlvHeges,  conditions,  and 
tables  Indorsed  thereon  imtil  the  date  of  tl>e 
insured's  death;  but  that  the  policy  ceased 
some  time  in  the  month  of  June,  1905.  We 
copy  the  Indorsements  on  the  policy  that 
have  application  to  the  issues  presented. 
They  are  as  follows: 

"Privileges. 

"Cash  Loans. 

"If  this  policy  is  continued  In  force,  the 
insured  may  borrow  from  the  company  the 
amount  specified  in  the  following  table,  by 
making  written  application  for  the  loan  and 
assigning  the  policy  to  the  company  as  se- 
curity in  accordance  with  the  tervaa  of  the 
company's  loan  certificate;  provided  five  per 
cent  Interest  on  the  whole  amount  of  the 
loan  is  paid  annually  in  advance. 

"Paid-Up  Life  Policy  or  Extended 
Insurance. 

"If  this  policy,  after  being  in  force  tbree 
full  years,  shall  lapse  or  become  forfeited 
for  the  nonpayment  of  any  premium  or  any 
note  given  for  a  premium  or  loan  made  in 
cash  on  such  policy  as  security,  or  of  any  In- 
terest on  such  note  or  loan,  it  may  be  sur- 
rendered for  a  nonparticipating  paid-up  life 
policy  as  specified  in  the  following  table; 
provided  the  policy  is  legally  surrendered' 
to  the  company  within  three  months  after 
such  lapse  or  forfeiture.  If  this  policy,  har- 
ing  lapsed  or  become  forfeited  as  above,  l» 
not  surrendered  for  a  paid-up  life  policy,  the 
company  will  write  in  lieu  of  this  i>oIicy,  antf 
without  any>  action  on  the  part  of  the  insnr- 
ed,  a  nonparticipating  paid-up  term  policy 
for  the  full  amount  insured  by  this  policy, 
and  to  continue  in  force  for  the  term  ia- 
dicated  by  the  following  table  of  extended 
insurance.  The  paid-up  term  policy  shall 
provide,  however,  that  in  case  of  the  deatb 
of  the  insured  within  three  years  from  tbe 
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date  of  such  lapse  or  forfeiture  there  shall 
be  deducted  from  the  amount  payable  by 
the  company  the  sum  of  all  the  premiums 
that  would  have  become  due  on  this  policy 
up  to  the  time  of  the  death  of  the  Insured  if 
the  policy  had  been  continued  In  force,  and 
any  Indebtedness  due  the  company  on  this 
policy  at  the  date  of  such  lapse  or  forfei- 
ture. The  paid-up  term  policy  will  be  deliv- 
ered on  the  legal  surrender  of  this  policy. 

"Or  Cash   Surrender  Values. 

"If  this  policy  Is  legally  surrendered  to 
the  company  within  three  months  from  the 
end  of  five  years  from  Its  date  or  of  any 
five-year  period  thereafter,  and  all  premiums 
to  the  end  of  that  period  have  been  paid  In 
full,  the  company  will  pay  therefor  the  sum 
Indicated  by  the  following  table  of  cash  sur- 
render values.  Or,  tf  this  policy  Is  legally 
surrendered  to  the  company  within  three 
months  from  the  end  of  twenty  years  from 
Its  date  or  of  any  five-year  period  thereafter, 
and  all  premiums  to  the  end  of  that  period 
have  been  paid  In  full,  the  cash  value  of  the 
policy  may  be  applied  to  purchase  an  annui- 
ty payable  during  the  life  of  the  Insured. 

"Tables   Above   Referred   To. 

"The  benefits  stated  in  the  following  ta- 
bles apply  to  the  original  sum  insured  only. 
Any  Indebtedness  placed  on  the  policy  will 
operate  to  reduce  the  benefits." 

The  tables  referred  to  In  the  above  quota- 
tions are  on  the  back  of  the  policy,  and 
show  that,  when  three  premiums  have  been 
paid,  the  insured  is  entitled  to  borrow  $37, 
and  when  four  have  been  paid  he  has  the 
right  to  borrow  $49,  and  Is  entitled  to  a  non- 
participating  paid-up  life  policy,  when  three 
premiums  have  been  paid,  of  $105,  and, 
when  four  have  been  paid,  of  $138,  and, 
when  three  premiums  have  been-  paid,  he  Is 
entitled  to  extended  insurance  for  the  face 
of  the  iwllcy  for  2  years,  328  days,  and, 
when  four  premiums  have  been  paid,  for  3 
years,  271  days;  and  is  entitled  to  named 
amounts  at  the  end  of  flve-year  periods. 

Appellee's  contention  is  that,  when  four 
premiums  were  paid,  he  was  not  entitled  to 
have  the  policy  extended  3  years  and  271 
days,  because  when  the  policy  lapsed  for  the 
nonpayment  of  the  premium  of  July  22, 
1003,  he  owed  appellee  the  $32  note;  that  it 
should  have  been  deducted  from  the  legal 
reserve  due  the  insured,  and  the  balance  of 
the  reserve  would  have  only  extended  the  in- 
surance to  June,  1905,  four  or  five  months 
before  the  death  of  the  insured,  and  cites  the 
cases  of  Mutual  Benefit  Life  Insurance  Co. 
v.  First  National  Bank  of  Louisville,  115  Ky. 
757,  74  S.  W.  1006,  Emig's  Adm'r  v.  Mutual 
Benefit  Insurance  Co.,  106  S.  W.  230,  32  Ky. 
Law  Rep.  484,  and  Jagoe  v.  iEtna  Life  In- 
suiitiuo  Co..  123  Ky.  510.  9C  S.  W.  508.  as 
sustaining  its  contention.  This  position 
would  be  correct  If  we  were  construing  a 


policy  containing  provisions  like  onto  tho*- 
In  the  cases  referred  to.  The  policies  befur- 
the  court  in  the  Emlg  and  Bank  Cases  wen 
Issued  by  the  same  company,  and  provifie'l 
that  "when  after  two  full  annual  premiuis 
shall  have  been  paid  on  this  poIi'Cy  it  sLi; 
cease  or  become  void  solely  by  tlie  nonpit. 
ment  of  any  premlimi  when  dne,  its  «itir; 
net  reserve  by  the  American  Experience  M  t- 
tallty  and  interest  at  4  per  cent  ye-jr:- 
(provlded  there  be  no  loan  on  the  polij' 
shall  be  applied  by  the  company  as  a  siD$> 
premium  at  the  company's  rates  publishtd 
and  in  force  at  this  date."  And  then  cdl- 
tlnues,  giving  the  different  options  that  tL^ 
insured  may  avail  himself  of.  Another  par- 
agraph of  the  policy  is  as  follcws:  "If  tbn» 
be  any  loan  on  the  policy,  sach  Indebtednesi 
shall  be  paid  olT  out  of  the  cash  value  ai:^ 
the  remainder  paid  in  cash  by  the  compasr. 
or  a  value  will  be  allowed  by  the  company  ii 
the  form  of  extended  or  paid-up  insurasM. 
aai  above  provided,  the  amount  to  be  applied 
to  the  purchase  of  such  insurance  being  w:- 
respondlngly  reduced  in  the  ratio  of  the  :> 
debtedness  to  the  full  cash  surrender  value." 
Thus  it  will  be  seen  that  the  policies  under 
consideration  in  those  cases  expressly  pro- 
vided that  the  loan  to  the  insured  should  l^ 
deducted  from  the  legal  reserve,  and  tte 
remainder  was  to  purchase  extended  insur- 
ance. That  Vb  to  say,  it  exprestfy  provided 
that  any  indebtedness  by  the  insured  to  it 
should  first  be  deducted  from  any  option 
proffered  by  the  policy  chosen  by  him.  Tfae 
policy  in  the  case  of  Jagoe  v.  .^tna  Life  ln.<. 
Co.,  supra,  in  terms  Is  substantially  like  tlxiM 
of  the  Mutual  Benefit  Ins.  Co. ;  but  it  fortber 
provides,  as  construed  by  this  court,  that 
If  the  insured  was  indebted  to  the  compuf 
when  the  policy  lapsed  for  nonpayment  ct 
premiums,  no  extended  insurance  was  allow- 
ed. So  it  will  be  seen  that  the  constniction 
placed  on  the  policies  tn  those  cases  Ian 
but  little  application  to  the  policy  In  ttw 
case  at  bar.    The  terms  are  different. 

The  policy  in  the  case  at  bar  provides  ex- 
pressly that  if  the  policy  should  lapse  or 
become  forfeited  by  reason  of  the  non[H.T- 
ment  of  any  premium  or  loan,  and  the  poller 
Is  not  surrendered  for  a  paid-up  policy.  ^ 
company  will  write,  in  lieu  of  it,  and  witboat 
any  action  on  the  part  of  the  Insured,  a  non- 
participating  paid-up  term  poll(7  "for  ttie 
full  amount  insured  by  this  policy,"  and  it 
shall  continue  in  force  for  the  term  of  3 
years,  271  days.  This  paid-up  term  poUt? 
shall  provide,  however,  that,  in  case  of  death 
of  the  Insured  within  three  years  from  tbe 
date  of  such  lapse  or  forfeiture,  there  shall 
be  deducted  from  the  amount  payable  by  tbe 
company  the  sum  of  all  tbe  premiums  that 
would  have  become  due  on  the  policy  up  to 
the  time  of  the  death  of  the  insured  if  tlie 
policy  had  been  continued  In  force,  and  therp 
should,  also,  be  deducted  from  tbe  face  of  tbe 
IKtUcy  any  Indebtedness  due  the  company  tf> 
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Ijie  policy  at  the  date  of  such  lapse  or  for- 
'eiture.    Thus  we  see  that  the  contract  the 
usured  had  with  appellee  provided  how  the 
ndebtedness  of  the  Insured  should  be  settled 
n  case  of  extended  Insurance;    that  Is,  It 
(bould  be  deducted  from  the   face  of  the 
Ktllcy,  and  not  as  In  the  cases  referred  to 
leductlng  It  from  the  legal  reserve.    There 
s  not  an  intimation  In  the  contract  before 
IS  that  authorized  the  company  to  first  de- 
luct  the  indebtedness  of  the  insured  to  the 
company  from  the  legal  reserve,  and  apply 
the  remainder  to  purchase  extended  Insur- 
ince,  as  in  the  cases  referred  to;  but  by  ex- 
press terms  this  policy  provides  that  such 
Indebtedness  should  be  deducted  from  the 
itmount  named  In  the  policy,  to  wit,  |I,000. 
If  appellee's  contention  be  sustained,  and  the 
loan  be  deducted  from  the  legal  reserve  and 
the  balance  used  to  carry  extended  insurance, 
and  then  also  deduct  it  from  the  face  of  the 
policy,  if  the  Insured  dies  within  three  years 
from  the  lapse,  the  result  would  be  to  make 
him  pay  the  loan  twice,  and  contrary  to  the 
terms  of  the  policy.    Appellee  contends  that 
the    following    words:      "Any    Indebtedness 
placed  on  the  policy  wHl  operate  to  reduce 
the  benefits" — which   are  found  under   the 
expression  "Tables  referred  to,"   authorized 
the  deduction  of  the  indebtedness  from  the 
iegai  reserve  of  the  policy,  and  the  balance 
only  could  be  used  to  purchase  extended  in- 
surance.   The  last  quoted  words  are  in  har- 
mony with  the  words  quoted  above  with  ref- 
erence to  extended  Insurance.    The  indebted- 
ness of  the  Insured  does  operate  to  reduce 
the  amount  that  would  be  received  other- 
wise.   It  is  not  reasonable  to  suppose  that 
those  words  were  used  with  the  Intention  of 
changing    the    provision    with    reference    to 
vvhat  should  be  the  disposition  of  the  Indebt- 
edness of  the  insured  to  the  company  In  the 
case  of  extended  insurance;  for  that  had  al- 
ready been  especially  provided  for.    The  on- 
ly reasonable  inference  and  construction  that 
(ve  can  place  upon  the  words  last  quoted,  to 
cvlt,  "any  indebtedness  placed  on  the  policy 
svill  operate  to  reduce  the  benefits,"  is  that 
the  'policy  In  the  case  at  bar  provides  that 
the  full  amount  of  cash  that  wUl  be  loaned 
on    the  policy,  when   four   premiums   huve 
t>een  paid,  is  $49,  and,  when  a  like  number  of 
premiums  have  been  paid,  a  paid-up   non- 
participating  lite  policy  f  r  $138  would  be  is- 
jued;  and  the  tables  referred  to  In  the  clause 
under  title,  "Oash  Surrender  Values,"  fixed 
the  amount  that  the  insured  would  be  en- 
titled to  receive  at  the  periods  named,  and  the 
language  used  was  for  the  purpose  of  re- 
quiring that  the  amount  of  the  Indebtedness 
>f  the  insured  should  be  deducted,  in  case  of 
I  loan,  from  the  $49,  and.  In  case  of  the  paid- 
up   life  policy,   the  indebtedness  should  be 
leducted  from  the  $138,  and  the  policy  is- 
sued for  the  balance.     In  addition  to  the 
ibove,  it  will  be  seen  from  the  provisions  of 
:he  policy  that  there  were  four  methods  by 
(vhlcb  to  settle  the  policy  in  the  lifetime 


of  the  insured:  First,  cash  loan  privileges; 
second,  by  the  issuing  of  a  nonpartldpating  ^ 
paid-up  life  policy;  third,  extended  insur- 
ance; fourth,  by  the  Insured  receiving  cer- 
tain stated  sums  at  the  end  of  five-year  pe- 
riods— In  none  of  which  were  there  any  pro- 
visions stating  how  the  Indebtedness  of  the 
Insured  to  the  company  should  be  settled,  ex- 
cept the  one  with  reference  to  extended  In- 
surance. Hence  the  necessity  for  the  clause 
with  reference  to  the  Indebtedness  operating 
to  reduce  the  benefits  that  it  might  apply  to 
those  options  not  provided  for;  and  to  ac- 
centuate the  fact,  as  had  already  been  pro- 
vided, it  provided  that  the  indebtedness  of 
the  insured  should  be  deducted  from  the  face 
of  the  policy.  There  is  no  other  construction 
that  can  be  placed  upon  this  language  with- 
out making  the  last  quoted  words  confilct 
with  the  previous  language  of  the  policy 
dealing,  especially,  with  the  matter  of  extend- 
ed Insurance,  and  as  to  what  disposition 
should  be  made  of  the  indebtedness  of  the 
Insured  to  the  company.  This  court  has  fre- 
quently said,  in  construing  such  contracts 
as  this  one,  that  the  insurance  companies 
prepare  their  policies,  which  are  printed 
mostly  in  small  type,  and.  If  there  are  any 
ambiguities  or  seeming  Inconsistencies,  that 
that  construction  of  the  contract  which  Is 
most  favorable  to  the  Insured  should  pre- 
vail. The  reasonable  presumption  Is  that, 
when  Bozeman  read  and  accepted  the  policy, 
he  understood  from  the  provision  with  ref- 
erence to  extended  insurance  that  It  meant 
that,  If  he  did  not  elect  to  take  one  or  the 
other  of  the  options  provided  for  in  the 
contract,  the  company  was  bound,  without 
any  action  on  his  part,  to  provide  for  bim, 
after  be  had  paid  four  premiums,  a  poli- 
cy of  extended  insurance  for  the  face  value 
of  the  policy  for  3  years,  271  days ;  and  that  • 
his  beneficiary  would  receive  the  full  face 
value  of  the  policy,  except  the  premiums  that 
he  would  have  paid  from  the  date  of  the 
lapse  of  his  policy  to  his  death,  and  any  In- 
debtedness that  be  owed  the  company;  and 
that  the  deduction  of  benefits  referred  to  in 
the  first  clause  had  reference  to  the  matters 
above  stated. 

To  construe  this  policy  as  contended  for 
by  appellee,  we  would  have  to  Interpolate 
words  and  phrases,  and  the  words  used  would 
have  to  be  given  a  meaning  that  was  not  in- 
tended, or,  at  least,  that  the  Insured  never 
thought  of  when  he  entered  into  the  contract. 
Appellee  claims  that,  when  the  Insured  bor- 
rowed the  $32  from  It,  he  executed  an  obll; 
gation  by  which  he  agreed  that  It  might  de- 
clare the  policy  forfeited  and  void  upon  his 
failure  to  perform  certain  conditions  therein 
named,  and  he  failed  to  perform  the  condi- 
tions, and  appellee  declared  the  policy  at  an 
end,  and  it  ceased  to  be  binding  upon  it  The 
obligation  referred  to  Is  as  follows:  "This 
is  to  certify  that  I,  the  undersigned,  James 
B.  Bozeman,  the  insured  on  whose  life  ordi- 
nary policy  No.   1C1006  was  Issued  by  the 
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Prudential  Insurance  Company  of  America, 
•have  this  day  borrowed  from  the  said  Com- 
pany  the  sum  of  thirty-two  00/100 

dollars  and  hereby  assign,  transfer  and  set 
over  unto  the  said  company,  Its  successors 
and  assigns,  the  said  policy  and  all  profits 
and  benefits  now  due  or  which  may  hereafter 
become  due  thereon  as  herein  provided.  It  Is 
tinderstood  and  agreed:  First.  That  the  said 
sum  borrowed  as  aforesaid  shall  bear  Inter- 
est at  the  rate  of  five  per  cent,  per  annum, 
payable  In  advance,  and  that  said  interest  un- 
less duly  paid  shall  be  added  to  the  above 
loan  and  bear  Interest  at  the  same  rate  and 
on  the  same  conditions.  Second.  That  any 
dividend  declared  on  said  policy  may  be  ap- 
plied by  the  company  toward  the  payment  of 
said  loan  and  any  unpaid  Interest,  anything 
to  the  contrary  In  the  policy  notwithstanding. 
Third.  That  if  said  policy  shall  become  for- 
feited in  any  manner,  the  amount  of  said 
loan,  with  Interest  accumulated  and  accrued 
thereon,  shall  be  deducted  from  the  cash 
value  of  any  allowance  guaranteed  by  the 
terms  of  said  policy  in  case  of  such  forfeiture. 
Fourth.  That  If  said  policy  shall  mature  be- 
fore said  loan,  with  the  Interest  accumulated 
and  accrued  thereon,  shall  have  been  fully 
paid,  the  total  amount  thus  due  the  company 
shall  be  deducted  from  the  amount  otherwise 
payable  by  the  company.  Fifth.  That  If  the 
said  loan  with  the  accumulated  interest  shall 
become  equal  to  the  legal  reserve  for  the  said 
policy,  the  company  may  demand  immediate 
payment  of  said  loan— or  any  part  thereof — 
with  all  interest  accumulated  and  accrued 
thereon,  and  if  the  same  be  not  paid  to  the 
company  within  thirty  days  after  due  notice 
by  mall  or  otherwise,  the  said  policy  shall 
be  and  become  entirely  forfeited  and  void." 
It  win  be  seen  that  clauses  numbers  1,  2,  3, 
and  4  in  the  loan  obligation  conform  to  the 
provisions  of  the  policy ;  but  the  fifth  enters 
upon  a  new  field,  and  prescribes  conditions 
not  mentioned  in  the  policy.  The  insured  had 
paid  for  the  right  to  borrow  $49  upon  the 
conditions  named  in  the  policy,  which  do  not 
Include  the  conditions  or  provisions  mention- 
ed in  the  fifth  article  of  the  loan  contract. 
Appellee  in  its  answer  relies  on  the  cancel- 
lation of  the  policy  under  the  conditions 
stated  in  the  fifth  clause  of  the  loan  contract. 
It  Is  our  opinion  that  the  additional  and  more 
onerous  provisions  Incorporated  in  that  clause 
are  not  binding,  because,  as  stated,  the  in- 
sured had  purchased  the  right  to  borrow  $49 
upon  the  conditions  stated  in  the  policy.  It 
is  not  pretended  that  appellee  paid  the  In- 
sured any  consideration  for  the  right  to  for- 
feit ills  policy  on  any  other  conditions  than 
those  named  therein. 

Tlie  (•;isps  of  New  Torlj  Life  Ins.  Co.  v. 
N.  L.  Curry,  11.5  Ky.  100.  72  S.  W.  736,  61 
L.  U.  A.  2(!S,  103  Am.  St.  Rep.  297,  and 
ICmlg's  .\dni'r  v.  Mutual  Benefit  Ins.  Co.,  supra, 
■«ust;iln  this  position,  and  the  last  case  cited 
oxerruies  the  case  of  Mutual  Benefit  Life  Ins. 
Co.  V.  First  National  Bank  of  Louisville,  su- 


pra, to  the  extent  that  It  opposes  this  prb- 
clple.     If,  however,  we  are  in   error  as  to 
this,  appellee  bad  no  right,  under  the  fifth 
clause  of  the   loan   agreement,    to  declare, 
when  It  did,  on  June  29,  1905,  tbat  the  la- 
Burance  of  Bozeman  was  at  an   end.    The 
language  of  that  article  is  to  the  efiTect  that 
if  the  loan,  which  was  $32,  witli  the  accu- 
mulated Interest,  should  become  eqoal  to  tbt 
legal  reserve  for  the  policy,  then.   In  tbat 
event,  the  company  might  demand  tbe  inmF<^ 
diate  payment  of  the  loan  and  tbe  accnma- 
lated   Interest,   and,   if  not  paid,    it  reserr- 
ed  the  right  to  cancel  the  policy.     Appellee's 
actuary,  the  only  witness  who  testified  on  tije 
subject,  stated  that  the  amount  of  the  re- 
serve which  had  accumulated  on  tbe  policj 
of   the    Insured   was   $82.30.      Tbe    Intert^: 
which  had  accumulated  on  the  loan  to  tl.> 
time  when  appellee  canceled  tbe   policy  in 
July,  1905,  could  not  have  been   more  tbu 
two  years,  as  It  Is  agreed  that  be  bad  paU 
the  interest  to  July  22,  1903,  and  tbU  added 
to  the  loan  of  $32  makes  $35.35,   which  did 
not  equal  the  legal  reserve  for   tbe  pollc;. 
The  reserve,  as  stated  without  contradiction, 
was  $82.30.     But  appellee  wants  tbe  words 
"the  balance"  inserted  in  the  fiftb  clause  of 
the  loan  agreement,  so  that  It  will  read:   'If 
said  loan  with  the  accumulated  Interest  sfaaii 
become  equal  to  the  balance  of  tbe  legal  i«- 
serve  for  the  policy,"  etc.    Even  if  this  was 
allowable,  the  loan  with  its  Interest  would 
not  equal  the  balance  of  tbe  reserve,  for 
such  balance  at  the  time  they  canceled  ttie 
policy  amounted  to  $46.95,  nor  would  It  bare- 
equaled  the  balance  of  the  reserve  at  the  time 
of  the  Insured's  death,  nor  at  this  time.    It 
is  contended  that  this  constmctton  of  tbe 
policy  operates  as  a  hardship  upon  appellee; 
that  the  policies  under  consideration  in  tbe 
cases  cited  by  appellee  were  otherwise  con- 
strued.    In  answer  to  this  It  is   enongh  ta 
say  that  the  provisions  of  tbe  policies  Tefe^ 
red  to  are  different  from  the  provisions  of 
the  one  now  under  consideration.    The  tems- 
of  the  policies  in  the  cases  referred  to  seem- 
ingly made  it  a  hardship  upon  the  insured ; 
but  the  court  determined  that  they  made  One 
contracts  and  were  bound  thereby,  notwith- 
standing it  seemed  to  be  a  hardship  upon 
them.    We  have  construed  the  policy  in  tbe 
case  at  bar  In  accordance  with  the  provisioas 
contained  In  it.    To  constme  it  as  contend- 
ed for  by  appellee,  the  wording  would  hare 
to  be  changed.    Doubtless  appellee  obtained 
insurance  by  showing  and  explaining  to  per- 
sons the  advantages  contained  in  Its  polio; 
over  the  policies  of  other  companies,  and  it 
must  abide  by  the  terms  therein.    It  took  tbe 
chance  of  the  Insured  living  beyond  tbe  3 
years,  271  days.     If  he  had,  it  would  haw 
retained  ail  that  he  had  paid,  to  wit,  $112ii 
and  the  right  to  collect  the  loan  of  $32  vrltb 
its   Interest   from   the   Insured.     It   is  true 
that  after  that  its  collateral  would  have  be*n 
worthless,  but  It  would  have  had  the  right  tiy 
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collect  Its  debt  If  be  was  solvent  or  ever  be- 
came so. 

For  tbese  reasons,  the  judgment  of  tbe 
lower  court  Is  reversed  with  directions  for 
the  court  to  deduct  from  the  face  value  of 
the  policy  the  sum  of  tbe  premiums  that 
would  have  become  due  on  the  policy  up  to 
the  time  of  the  death  of  tbe  insured,  and 
the  amount  of  the  loan  obligation  of  $32  with 
its  interest  due  at  the  date  of  the  death  of 
tbe  Insured,  and  render  Judgment  In  favor  of 
appellant  for  the  balance,  with  Interest  from 
the  date  when  the  policy  was  due  and 
payable. 


FARMERS'  HOME  INS.  CO.  v.  CARBTf  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  25,  1908.) 

1.  Insitbance  (|  1S7*)— Mutual  Fibb  Insub- 
ANCE— Lien— Notice. 

Under  Ky.  St.  1908,  {  712,  giving  a  co-op- 
erative insurance  association  a  lien  upon  prop- 
erty insured  to  secure  assessments,  and  provid- 
ing that  on  loss  the  subsequent  purchaser  or 
junior  lienholder  shall  be  entitled  to  tbe  benefit 
of'  the  insurance,  the  lien  operates  against  a 
subsequent  purchaser,  though  without  notice 
thereof  at  the  time  of  purchase. 

[Ed.  Mote.— For  other  cases,  see  Insurance, 
Cent.  Dig.  J  487;   Dec.  Dig.  |  197.*] 

2.  INSUBANCK   ({   197*)— iMUTUAI,  FnW   INSUB- 

ANCE— Lien. 

Ky.  St  1908,  f  712,  giving  a  co-operative 
insurance  company  a  lien  on  the  property  in- 
sured to  secure  assessments  and  calls  made  un- 
der the  contract,  does  not  provide  a  Hen  for 
membership  fees,  but  simply  fOr  assessments 
and  calls. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  S  197.*] 

3.  PI.EADINO  (}  8*)- Petition— C0NCI-C8I0N8. 

Allegations  in  an  action  by  a  co-operative 
insurance  association  to  recover  a  delinquent 
assessment,  and  enforce  its  lien  therefor  on  the 
property  insured,  that  Insured  was  indebted  to 
the  association  in  a  certain  sum,  it  being  his  pro 
rata  of  the  association's  indebtedness  at  the 
time  of  the  cancellation  of  his  policy,  and  that 
the  proportion  of  the  debt  of  the  association  to 
the  amount  of  insurance  carried  by  insured  cal- 
culated as  required  by  law  was  a  certain  sum, 
were  mere  conclusions  of  the  pleader,  and  in- 
sufficient to  state  a  cause' of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  12,  13,  15,  18,  19 ;  Dec.  Dig.  S  8^] 

4.  INSUBANCE  (I  197*)— Mutual  Fibe  Insub- 
ANCE—AssEsssiENTB— Actions  —  Petition  — 

SUFFICIENCr. 

To  subject  insured  property  to  the  pay- 
ment of  the  pro  rata  of  insured  of  the  indebted- 
ness of  a  co-operative  insurance  association,  the 
X>etition  must  allege  that  such  pro  rata  is  based 
upon  calls  or  assessments,  and  set  up  the  facts 
showing  the  same  to  have  been  legally  made. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  447;  Dec.  IMg.  i  197.*] 

Aitpeal  from  Circuit  Court,  Mercer  County 

"To  be  officially  reported." 

Action  by  tbe  Farmers'  Home  Insurance 
Company  against  Leantle  G.  Carey  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
apx>eals.    Affirmed. 

C.  E.  Ranklo,  for  appellant 


CLAY,  C.  Plaintiff,  Farmers'  Home  In- 
surance Company,  is  a  co-operative  Arc  in- 
surance association  organized  under  chapter 
32,  Bubd.  6,  Ky.  St  1903.  It  Insured  the 
property  of  J.  B.  Donovan  and  Artemesla 
Donovan,  located  in  Cornlshville,  Ky.,  for 
tbe  sum  of  $400.  Thereafter  the  Donovans 
sold  the  property  to  Leantle  Q.  Carey.  Plain- 
tiff instituted  this  action  to  recover  certain 
sums  due  by  the  Donovans  at  the  time  their 
policy  was  canceled.  It  also  seeks  to  enforce 
its  lien  given  by  the  statute  on  the  property 
purchased  by  Leantle  G.  Carey  and  described 
in  the  petition.  The  petition,  after  setting 
forth  very  fully  the  provisions  of  the  Ken- 
tucky Statutes  applicable  to  co-operative  in- 
surance associations,  its  by-laws,  and  the 
provisions  of  the  policy,  seeks  to  recover  the 
sum  of  $2.87,  being  tbe  amount  of  member- 
ship fee  due  by  the  Donovans  and  evidenced 
by  their  note  of  April  28,  1902,  payable  on 
June  28,  1902.  It  then  sets  forth  certain 
calls  or  assessments  made  by  the  executive 
committee  of  the  company,  but  leaves  the 
amount  of  such  calls  or  assessments  blank. 
The  petition  further  states:  "Plaintiff,  fur- 
ther pleading,  says  theft  the  defendant  is 
indebted  to  said  company  In  the  further  sum 
of  $17.49,  It  being  the  defendant's  pro  rata 
of  the  company's  indebtedness  at  the  time 
of  the  cancellation  of  his  policy."  The  peti- 
tion also  seeks  Judgment  for  Interest  on  the 
note  given  for  membership  fee,  amounting  to 
95  cents,  and  Interest  on  tbe  pro  rata  of  In- 
debtedness, amounting  to  $3.15;  the  entire 
Interest  amounting  to  $4.10.  It  also  seeks  to 
recover  the  penalty  of  60  per  cent  on  the 
amounts  due  provided  by  the  statute  in  case 
an  action  has  to.be  brought  for  the  collection 
of  such  sums.  Leantle  G.  Carey  and  her  hus- 
band demurred  to  the  petition,  and  their  de- 
murrer was  sustained.  Thereupon  plaintiff 
filed  an  amended  petition  stating  that  the 
defendants'  (Donovans')  note  for  $2.87  was 
given  for  their  membership  fee.  After  setting 
out  other  matters,  which  it  is  not  necessary 
to  mention,  the  amended  petition  also  states 
that  "the  proportion  of  the  indebtedness  of 
the  association,  to  the  amount  of  insurance 
carried  by  the  defendants,  calculated  as  is  re- 
quired by  law,  was  the  sum  of  $17.49."  The 
defendants,  Lenntle  G.  Carey  and  her  hus- 
band, demurred  to  the  amended  petition,  and, 
their  demurrer  being  Bustalned,  the  petition 
and  amended  petition  were  dismissed,  and 
plaintiff  appeals.  No  brief  Is  filed  by  counsel 
for  appellees  but  counsel  for  appellant  states 
that  the  lower  court  sustained  the  demurrer 
to  the  petition  and  the  amended  petition  be- 
cause It  was  not  alleged  that  the  defendants, 
Leantle  G.  Carey  and  her  husband,  had  no- 
tice of  the  existence  of  a  lien  at  the  time 
they  purchased  the  property. 

The  first  question  to  be  considered  is  wheth- 
er or  not  such  notice  was  necessary  In  order 
that  appellant's  claim  for  assessments  and 


*For  other  caiu  see  •ame  topic  and  lectlon  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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calls  against  the  Donovans  might  be  enforced 
against  the  property  purchased.  The  case 
of  Kentucky  Farmers'  Mutual  Insurance  Go. 
T.  Mathers,  etc.,  7  Bush,  23,  3  Am.  Rep.  286, 
Involved  the  question  whether  or  not  appel- 
lant's charter  gave  to  It  a  lien  on  property 
subsequently  purchased  by  a  party  without 
notice.  In  that  case  the  provision  of  the 
statute  was  as  follows:  "All  buildings  in- 
sured by  and  with  said  company,  together 
with  the  right,  title,  and  Interest  of  the 
a.ssured  to  the  lands  on  which  they  stand, 
shall  be  pledged  to  the  company,  and  the  com- 
pany shall  have  a  lien  thereon  against  the  as- 
sured during  the  continuance  of  his  or  her 
policies."  This  court  held  that  there  was 
nothing  in  the  charter  of  appellant  In  that 
case  from  which  It  could  be  inferred  that 
It  was  designed  that  the  Hen  should  operate 
against  a  subsequent  purchaser,  unless  the 
latter  should  choose  to  continue  the  policy 
by  taking  an  assignment  of  It  in  the  manner 
prescribed.  The  present  statute  (being  a 
I)art  of  section  712,  Ky.  St.  1903)  goes  far 
beyond  the  provision  of  the  charter  under 
consideration  in  that  case.  Its  language  is  as 
follows:  "The  corporation  shall  have  a  lien 
upon  property  Insured  to  secure  the  payments 
of  such  assessments  and  calls  as  may  be 
legally  made  under  the  contract  of  insiu'ance, 
and  in  case  of  loss,  the  subsequent  purchas- 
er, or  Junior  llenholder,  shall  be  entitled  to 
the  benefit  of  the  insurance,  and  to  the 
rights,  benefits  and  privileges  of  the  original 
insurer  to  the  extent  of  his  Interest  in  the 
property."  Here  the  Legislature  has  plainly 
indicated  that  the  lien  provided  should  ex- 
tend to  the  property  even  In  the  hands  of  a 
subsequent  purchaser  or  Junior  llenholder. 
Protection  is  afforded  the  subsequent  pur- 
chaser by  providing  tnat  the  rights,  benefits, 
and  privileges  of  the  original  Insurer  should 
inure  to  the  benefit  of  the  subsequent  pur- 
chaser. We  therefore  conclude  that  the  Hen 
was  given  without  reference  to  whetiier  or 
not  the  subsequent  purchaser  had  notice  of 
the  existence  of  the  policy  or  of  the  fact 
that  a  lien  was  claimed.  That  this  view  is 
correct  we  think  may  be  gathered  from  the 
character  of  the  insurance  association  con- 
templated In  the  act  of  the  Legislature.  Such 
Insurance  companies  are  purely  mutual  and 
co-operative.  The  only  funds  which  they 
have  arise  from  the  assessments  and  calls 
which  may  be  legally  made  upon  the  mem- 
bers. If  these  assessments  or  calls  could 
be  defeated  by  a  sale  of  the  property,  it 
would  not  be  long  before  such  a  company 
would  necessarily  become  Insolvent.  We 
think  the  statute  Itself  Is  sufficient  notice  of 
the  fact  that  a  lien  on  the  property  pur- 
chased may  be  claimed,  and  that  a  subse- 
ilHPnt  purchaser  buys  the  property  with  the 
risk  of  having  it  subjected  to  the  payment 
lawfully  due  the  Insurance  company  by  his 
grantor   by   reason   of   calls   or   assessments 


that  have  been  legally  made.  So  far,  then, 
as  the  question  of  notice  Is  concerned,  st- 
are of  opinion  that  the  petition  and  amende*! 
petition  stated  a  cause  of  action  against  ap 
pellees. 

However,  we  are  of  opinion  tliat  the  pe:- 
tlon  and  amended  petition  are  defective  i:i 
other  respects.  The  statute  does  not  provil- 
a  lien  for  membership  fees.  It  simply  pr*- 
vides  a  lien  for  such  assessments  and  caa> 
us  may  be  legally  made  under  the  contri<.: 
of  Insurance.  As  stated  above,  in  allegi::: 
circumstances  under  which  the  calls  of  a^^ 
sessments  were  made,  the  amount  of  the  car.; 
or  assessments  was  left  blank.  Furtherm<>>'. 
the  allegations  of  the  petition  and  amenO--'. 
petition  with  reference  to  the  Donovans'  fo. 
rata  of  the  company's  indebtedness  at  tj-.- 
time  of  the  cancellation  of  the  policy,  as  ^: 
out  above,  are  mere  conclusions  of  the  pleaJ 
er,  and  do  not  state  facts  sufficient  to  etc- 
stltute  a  cause  of  action.  Acton  v.  FarmfK 
Home  Insurance  Company,  124  Ky.  677.  :« 
S.  W.  955.  In  addition  to  this  no  lien  is  giv- 
en for  mere  pro  rata  of  Indebtedness  ».•: 
founded  upon  calls  or  assessments  legaJr 
made.  In  order  to  subject  the  property  of 
appellees  to  the  payment  of  the  Donovans' 
pro  rata  of  indebtedness  at  the  time  of  tit? 
cancellation  of  the  policy  It  should  bar' 
been  made  to  appear  In  the  petition  cr 
amended  petition  that  such  pro  rata  <''f 
indebtedness  was  based  upon  calls  or  assess 
ments  that  had  been  legally  made  and  t!i? 
facts  showing  that  the  calls  or  assessmer*s 
were  legally  made  should  have  been  W-'.y 
set  forth. 

As  the  statute  does  not  provide  a  lien  for 
membership  fees  and  as  the  pro  rata  of  in- 
debtedness is  not  shown  to  have  been  based 
upon  calls  or  assessments  which  were  legal- 
ly made  it  necessarily  follows  that  the  ap- 
pellant has  not  shown  itself  entitled  to  a 
lien  upon  the  property  purchased  by  Leant-> 
O.  Carey.  For  these  reasons  then  the  trial 
court  properly  sustained  a  demurrer  to  the 
petition  and  amended  petition. 

Judgment  affirmed. 


LOUISVILLE  ft  N.  R.  CO.  ▼.  DALTOX. 

(Court  of  Appeals  of  Kentucky.     Dec  2,  ISCK' 

1.  Railroads  (|  394»)— Ihjukies  to  Peesoss 

ON   Tbaces  —  Ac?rio  NS  —  Pixadin  a — Sctti  - 

ciENCT  OF  Allegations— NSOI.IOEKCK. 

In  an  action  against  a  railroad  compav 

for  injuries  to  a  person  on  the  track,  it  is  do: 

necessary  that   the   i)etition   should   allK?  tie 

specific  acts  constituting  defendant's  negli^ccc 

and  a  petition  charging  that   defendant  Dec. - 

gently  ran  its  engine  upon  plaintilf  was  not  df- 

fective  because  not  alleging  that  plaintiff  w 

upon  the  track  where  he  had  a  right  to  be.  &'  ■ 

that  the  engineer  saw  him  in  time  to  save  hi:^ 

from  injury  by  the  exercise  of  ordinary  care. 

[Ed.   Note.— For  other  caqes,   see   Railroads. 
Cent.  Dig.  II  1332,  1335;   Dec.  Dig.  f  3»4.»1 
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2.  Raixboads  (§  394*)— INJUKIES  to  Peesonb 
ON  TciAOKS— Actions— Pleadino. 

Even  if  plaintiff  were  a  trespasser,  if  those 
in  charge  of  the  train  negligently  injured  him, 
iefendant  would  be  liable ;  but  if  he  was  injured 
It  a  place  where  no  loolcoat  was  required,  and 
those  in  charge  of  the  train  did  not  discoyer 
iiim  in  time  to  save  him  from  injury,  that  would 
}e  matter  of  defense. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
::ent.  Dig.  §|  1332,  1335 ;    Dec.  Dig.  §  3W.*] 

}.  Appeal  and  Ebbob  (J  106C*)  —  Review  — 
Harmless  Ebrob— Refusal  of  Requests. 
In  an  action  against  a  railroad  for  injuries 
to  a  person  on  the  track,  the  refusal  to  char^ 
:hat  plaintiff  was  a  trespasser,  and  those  m 
'harge  of  the  train  owed  him  no  duty  until  they 
liscovered  his  peril,  was  not  prejudicial,  where 
t  appeared  that  the  engineer  saw  plaintiff  when 
le  was  more  than  200  ^ards  ahead  of  the  train, 
md  no  warning  was  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4229 ;  Dec.  Dig.  8  1066.*] 

Appeal  from  Circuit  Court,  Lincoln  County. 

"Not  to  be  officially  reported." 

Personal  Injury  action  by  William  Dalton, 
>y  his  next  friend,  against  tbe  LoulsrlUe  & 
Mashville  Railroad  Company.  Judgment  for 
ilalntiff,  and  defendant  appeals.    Affirmed. 

Benjamin  D.  Warfleld  and  J.  W.  Alcorn, 
'or  appellant.  T.  H.  Shanks,  W.  S.  Burch, 
M.  C.  Saufiey,  and  O.  B.  Saufley,  for  appel- 
ee. 


NUNN,  J,  The  Judgment  for  $500  appeal- 
id  from  In  this  case  was  rendered  In  favor 
>f  appellee,  a  boy  about  12  years  of  age,  who 
vas  struck  and  Injured  by  one  of  appellant's 
inginea  In  tbe  town  of  Rowland,  a  place  of 
(00  or  400  Inhabitants. 

The  first  reason  assigned  by  appellant  for 
■eversal  Is  that  the  petition  did  not  set  forth 
I  cause  of  action,  and  tbe  court  erred  in  not 
lustainlng  its  motion  for  a  Judgment  not- 
withstanding tbe  verdict.  It  was  alleged  In 
he  petition  tbat  "the  defendant,  while  en- 
gaged In  the  business  of  managing,  running, 
ind  operating  an  engine  and  train  of  cars  at- 
:acbed  thereto  on  its  line  of  railway  In  Lin- 
x>ln  county,  Ky.,  and  while  actively  running, 
nanaging,  and  operating  said  engine  and 
rain,  negligently  and  carelessly  ran  its  en- 
;Ine  upon  and  against  plaintiff,  William  Dal- 
on,  thereby  inflicting  serious  and  painful  In- 
uries  upon  bis  person,"  «tc.  The  point  made 
s  that  It  is  not  alleged  In  the  petition  that 
Yilllam  Dalton  was  on  appellant's  track 
it  a  place  where  he  bad  a  right  to  be,  and 
bat  It  is  not  alleged  tbe  engineer  In  charge 
>f  tbe  engine  saw  him  In  time  to  have  saved 
ilm  from  injury  by  the  exercise  of  ordinary 
■are.  Appellee  charged  In  general  terms  that 
lis  injuries  were  due  to  the  negligence  and 
■arelcssness  of  the  appellant.  This  court  has 
)ften  decided  In  actions  of  this  character 
bat  it  Is  not  necessary.  In  order  to  state  a 
rood  cause  of  action,  that  the  petition  should 
illege  the  specific  acts  constituting  the  neg- 
igence;    that  a  general  allegation  of  neg- 


ligence Is  sufficient  L.  &  N.  R.  R.  Co.  v. 
Wolfe,  80  Ky.  82 ;  L.  &  N.  R.  R.  Co.  v.  Mit- 
chell, 87  Ky.  327,  8  S.  W.  706;  Newman  on 
Code  Pleading  (Rev.  Ed.)  S  324.  Conceding 
Dalton  to  have  l)een  a  trespasser  at  the  time 
be  was  Injured,  the  persons  In  charge  of  the 
train  had  no  right  to  negligently  and  care- 
lessly injure  him,  and,  if  they  did,  they,  with 
their  master,  are  liable  to  bim  in  damages. 
If  Dalton  was  at  a  place  on  tbe  track  where 
no  lookout  duty  was  reqilired  of  those  in 
charge  of  the  train,  and  tbey  did  not  dis- 
cover bis  presence  In  time  to  have  saved 
blm  from  Injury,  then  tbey  would  not  have 
been  guilty  of  negligence.  Under  such  a 
state  of  facts,  tbe  negligence  and  careless- 
ness charged  in  tbe  petition  would  have  been 
refuted.  •  We  are  therefore  of  the  opinion 
that  tbe  court  did  not  err  in  refusing  to 
give  a  Judgment  for  appellant  non  obstante 
veredicto. 

The  testimony  of  appellant  shows  that  ap- 
pellee was  walking  on  the  railroad  of  appel- 
lant in  tbe  town  of  Rowland,  between  tbe 
Goshen  and  Craborchard  crossings ;  that  this 
part  -of  the  railroad  was  customarily  used  by 
persons  walking,  and  this  fact  was  known 
to  tbe  persons  In  charge  of  the  engine  that 
struck  appellee.  In  fact,  tbe  engineer  so 
testified,  and  that  he  was  keeping  a  lookout 
and  saw  appellee  when  the  engine  was  near 
Ooshen  crossing.  Several  witnesses  for  ap- 
pellee stated  that  they  were  near  tbe  Crab- 
orchard  crossing  and  saw  the  boy  coming  to- 
wards them,  walking  on  tbe  ends  of  tbe  ties 
and  tbe  train  following  blm,  coming  down- 
grade, tbe  steam  shut  off,  and  was  "rolling'' 
at  tbe  rate  of  15  or  20  miles  an  hour;  that 
the  engineer  was  at  bis  post  of  duty,  with 
his  bead  out  of  tbe  window,  looking  forward 
In  the  direction  of  appellee ;  that  tbe  whistle 
was  not  blown  nor  tbe  bell  rung  for  the 
crossings  or  to  give  tbe  boy  warning  of  the 
approach  of  tbe  train  until  about  tbe  time 
It  struck  bim;  that  tbe  reason  tbey  knew 
this  tbey  listened  and  wondered  why  the 
whistle  was  not  sounded  or  tbe  bell  rung  to 
give  warning  to  appellee  of  tbe  approach  of 
the  train.  Appellant  complains  because  the 
court  refnsed  to  tnstmct  tbe  Jury  that  ap- 
pellee was  a  trespasser  on  its  track,  and 
those  in  charge  of  its  train  owed  blm  no  duty 
until  tbey  discovered  his  peril.  Even  con- 
ceding that,  under  the  proof  In  this  case, 
tbey  owed  appellee  no  lookout  duty,  the  re- 
fusal to  give  such  an  instruction  was  not 
prejudicial,  for  the  testimony  showed  that 
the  engineer  saw  appellee  when  he  was  more 
than  200  yards  in  advance  of  the  train — 
this  tbe  engineer  admits — and  no  warning 
of  any  kind  was  given  of  tbe  approach  of  the 
train.  That  there  was  no  warning  given  the 
engineer  disputes,  but  tbe  preponderance  of 
the  evidence  Is  against  him  on  this  point. 
The  testimony,  however,  is  conflicting  on  the 
question  of  whether  or  not  appellee  was  a 
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trespasser  on  appellant's  track  at  the  time 
he  was  hurt.  Much  of  It  conduced  to  show 
that  appellant's  track  between  the  crossings 
named  was,  and  bad.  been  for  many  years, 
constantly  used  by  the  traveling  public,  and 
by  persons  the  back  of  whose  premises  abut- 
ted the  right  of  way  of  appellant,  and  this 
was  so  open,  notorious,  and  continued  for 
such  a  length  of  time  as  to  create  a  presump- 
tion that  it  was  with  the  knowledge  and  ac- 
quiescence of  appellant.  Under  the  facts  In 
evidence  the  court  properly  instructed  the 
jury.  I.  O.  R.  R.  Ck).  v.  Murphy's  Adm'r,  123 
Ky.  787,  97  S.  W.  729,  11  L.  R.  A.  (N.  S.) 
3.52;  Rader's  Adm'r  v.  L.  ft  N.  R.  R.  Co., 
104  S.  W.  774,  31  Ky.  Law  Rep.  1105;  L. 
&  N.  R.  R.  Co.  V.  McNary's  Adm'rs,  108  S. 
W.  898,  82  Ky.  Law  Rep.  1266. 

For  these   reasons,  the  Judgment  of  the 
lower  court  is  affirmed. 


CINCINNATI,  N.  O.  &  T.  P.  RT.  CO.  v. 

JOHNICA'S  ADM'R. 

(Court  of  Appeals  of  Kentucky.    Nov.  27,  1908.) 

1.  Master  and  Servant  (§  265*)— Injury  to 
Emplot£— Burden  of  Proof. 

Ic  an  action  for  death  of  an  employe,  the 
burden  is  upon  plaintiff  to  make  out  his  case, 
and,  if  upon  the  evidence  introduced  by  him  the 
presumption  in  favor  of  the  conclusion  that  dece- 
dent was  killed  as  claimed  is  no  stronger  than 
the  presumption  that  he  was  killed  In  some  other 
way,  the  burden  is  not  sustained. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  894-908;  Dec.  Dig.  8 
205.*] 

2.  Master  and  Servant  (J  276*)— Death  of 
Employ^— Evidence. 

In  an  action  for  death  of  an  employe,  plain- 
tiff's evidence  held  not  to  show  with  any  certain- 
ty how  decedent  came  to  his  death. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  27a»] 

Appeal  from  Circuit  Court,  Grant  County. 

"Not  to  be  officially  reported." 

Death  action  by  William  E.  Johnlca's  ad- 
ministrator against  the  Cincinnati,  New  Or- 
leans &  Texas  Pacific  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

John  Galvln  and  A.  G.  DeJarnette,  for  ap- 
pellant A.  S.  Hagan,  Clore,  Dickerson  & 
Clayton,  and  W.  M.  Beckner,  for  appellee. 

HOBSON,  J.  William  E.  Jobnlca  was  a 
brakeman  on  a  freight  train  of  the  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway 
Company.  He  lost  his  life  while  in  the  serv- 
ice of  the  company,  and  this  suit  was  brought 
by  his  personal  representative  to  recover  for 
his  death,  on  the  ground  that  the  loss  of  his 
life  was  by  reason  of  the  negligence  of  the 
company.  On  a  trial  of  the  case  in  the  cir- 
cuit court  a  verdict  and  Judgment  were  ren- 
dered in  favor  of  the  plaintiff  for  $7,000,  and 
the  defendant  appeals. 

The  only  qnostion  we  find  It  necessary  to 
consider  on  the  appeal  Is  whether  the  court 


should  have  Instructed  the  Jury  peremptorliT 
to  find  for  the  defendant  The  proof  intn- 
duced  on  behalf  of  the  plaintiff  was.  In  sub- 
stance, as  follows:  John  J.  Johnica  testi- 
fied that  he  was  a  brother  of  the  decease<l 
who  was  21  years  old  at  his  death;  that  he 
was  earning  $70  or  $80  a  month,  and  was  in 
good  health.  J.  N.  Underwood  testified  that 
he  was  the  conductor  of  the  train  on  which 
Johnica  was  killed;  that  the  train  left  Cit- 
clnnatl  at  10 :20  p.  m.  on  September  25,  ISiJT 
The  train  consisted  of  35  cars,  2  engines,  and 
a  caboose.  William  Johnica  was  the  frcnt 
brakeman,  L.  B.  Wells  was  the  rear  brake- 
man,  and  Underwood  waB  the  condnc-t  >r. 
When  the  train  had  reached  Crittenden,  it 
was  discovered  that  a  brake  beam  had  work- 
ed off  the  top  of  a  wheel  of  one  of  the  cars. 
causing  fire  to  fly  from  It  The  train  wi? 
stopped  south  of  Crittenden  for  the  parp<^>r! 
of  adjusting  the  trouble  shortly  after  mUl- 
nlght.  It  was  a  dark,  rainy  nl^t.  After  the 
train  stopped,  Johnica  went  under  the  ar 
with  a  lantern  for  the  purpose  of  adjustin; 
the  beam.  At  this  point  the  plaintiff  turned 
the  witness  over  to  the  defendant  to  cros^ 
examine ;  and  on  cross-examination  he  stated 
that  he  was  on  the  first  engine ;  that  there 
were  three  cars  between  him  and  the  next 
engine,  and  the  car  where  the  trouble  was. 
was  seven  cars  back  of  the  second  engine - 
that  he  went  back  to  this  car  and  he  an-i 
Johnica  both  went  under  it,  after  giving  the 
engineer  a  signal  to  stand  still,  and  sendin; 
the  flagman  back;  that  Johnica,  when  they 
found  they  needed  some  tools,  went  to  the  sec- 
ond engine  for  a  hammer  and  came  back  with 
it;  that  they  then  got  the  brake  beam  ont 
and  Johnica  took  the  hammer  back  to  the 
engine,  while  he  took  the  pieces  of  iron  they 
had  taken  off  from  under  the  car.  Johnin 
returned  and  got  up  on  the  train  with  his 
lantern,  and  he  returned  to  the  engine  after 
signaling  to  the  engineer  to  call  In  the  flag- 
man. When  he  reached  the  engine,  Johnica 
gave  a  signal  from  the  top  of  the  car  for  the 
train  to  go  forward.  The  train  moved  t>v- 
ward  12  or  15  car  lengths,  and  then  stopii»I 
because  the  flagman  bad  not  come  in.  Tb" 
flagman  came  in,  and  a  signal  was  given 
them  to  go  ahead  from  the  top  of  the  car. 
They  then  went  ahead.  He  saw  Johnica  do 
more,  and,  when  they  reached  the  next  sta- 
tion, Johnica  was  missing.  The  plaintiff  then 
Introduced  O.  Vallandlngham,  who  stateJ 
that  he  was  an  undertaker,  and  that  the  next 
morning  between  5  and  6  o'clock  he  found 
the  remains  of  William  Johnica  near  tLe 
Henderson  Rouse  crossing  near  Crittenden 
His  head  was  between  the  rails.  His  bodjr 
was  cut  In  two  at  the  small  of  the  back.  Tbv 
face  was  down,  the  lowei:  part  of  the  body 
was  just  a  little  way  from  the  rail,  and  ai>- 
peared  as  though  he  was  on  his  knees.  W* 
toes  did  not  seem  to  be  touching  the  ground, 
nis  feet  were  sticking  out  towards  the  gutter. 
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•but  Uiey  were  not  straightened  out.    Near  his 
body  he  saw  something  like  a  crowbar  or  a 
long  wrench,  something  of  that  Iclnd,  about 
two  feet  long.    North  of  his  body,  and  a  few 
feet  from  it,  was  his  lantern  setting  between 
the  rails.    The  globe  was  broken.    Henderson 
Ronse  then  stated  that  he  lived  about  50  or 
CO  feet  from  the  line  of  the  railroad,  and  a 
short  distance  south  of  the  crossing  referred 
to;  that  in  the  night  he  heard  a  train  stop 
there,  beard  It  back  np  and  a  good  deal  of 
loud  talking,  beard  the  train  Jerk  and  pull 
up  and  back.    They  were  there  for  a  consid- 
erable while.    He  could  not  tell  whether  they 
were    backing    or    pulling.      He   coald    tell 
they  were  Jerking  the  cars.    They  did  that 
several  times  before  they  pulled  out    They 
pulled  up  and  stopped  for  a  while,  and  then 
backed  and  then,  when  they  pulled  up,  he 
could  hear  the  cars  Jerk  and  then  they  pulled 
out  and  went  on.    About  3  o'clock  he  learned 
a  man  had  been  killed  and  went  out  on  the 
railroad.    His  hat  was  lying  on  the  ties  about 
two  ties  north  of  him.    The  lantern,  with  the 
globe  broken,  was  two  or  three  ties  north  of 
his  hat.    The  body  was  on  the  west  rail,  or 
next  to  his  house,  and  about  seven  rails  from 
-the  crossing  Just  at  the  north  edge  of  his 
yard.    He  did  not  see  any  tools  or  wrench  or 
crowbar  or  anything  of  the  kind.    R.  H.  Wild 
testified  that  he  reached  the  scene  of  the 
accident  shortly  after  Rouse,  and  described 
what  he  saw  substantially  as  Rouse  did.    L. 
R.  Wells,  the  flagman,  testified  that  he  was 
-sent  back  to  flag  when  the  train  stopped,  and 
that,  when  they  gave  the  signal  for  the  flag- 
man to  come  in,  he  started  to  the  train,  but, 
■before  he  got  up  to  it,  the  train  started  on ; 
that  he  then  signaled  them  to  stop,  and,  when 
the  fireman  saw  his  signal,  the  train  wais 
stopped,  and  ue  got  aboard  of  the  train.    He 
did  not  see  any  light  on  the  train  as  he  came 
up.     If  he  had  been  looking,  that  he  might 
have  seen  a  light,  but  that  he  was  not  paying 
attention  to  see  whether  there  was  anybody 
on  top  or  not.    Be  was  signaling  them  down 
418  he  went  along,  and  when  he  got  on  the 
-caboose,  he  gave  the  signal  for  them  to  go 
ahead,  and  heard  somebody  in  front  halloo, 
"That  win  do."     Ed.  McGuire  testified  sub- 
-etantlally  as  Rouse  and  Wild  to  seeing  the 
l)ody  when  they  got  there,  but  he  did  not  see 
any  wrench  or  other  tool.    On  this  proof  the 
plalntltr    rested    his   case.      The   defendant 
thereupon  moved  the  court  to  instruct  the 
Jury  peremptorily  to  find  for  It.     The  court 
overruled  the  motion,  and  the  defendant  in- 
troduced the  other  men  on  the  train,  who  tes- 
tified substantially  as  the  conductor;  the  en- 
j^ineers  on  both  the  engines  testifying  to  see- 
ing a  light  on  top  of  the  car,  and  the  engi- 
neer and  the  fireman  on  the  second  engine 
testifying  to  Johnica  coming  up  to  that  en- 
gine and  borrowing  a  hammer  and  bringing 
tbe  hammer  back  after  he  and  the  conductor 
bad  finished  the  work  under  the  car.    At  the 
conclusion  of  all  the  evidence  the  defendant 
again  moved  the  court  to  Instruct  the  Jury 


peremptorily  to  find  for  it,  and  the  court 
overruled  the  motion. 

It  is  Insisted  for  the  plaintiff  that  the  proof 
warrants  the  conclusion  that  the  train  stop- 
ped but  once,  and  that  Johnica  was  killed  at 
the  place  where  this  stop  was  made  when 
going  under  the  car  for  some  purpose  con- 
nected with  the  work  to  be  done  under  there, 
and  that  the  positive  testimony  of  the  con- 
ductor to  the  effect  that  he  went  up  on  the 
cars  after  he  had  finished  the  work  under 
the  car  cannot  be  believed  in  view  of  the  tes- 
timony of  Rouse  and  the  other  facts  shown. 
It  is  also  insisted  that,  when  we  look  at  the 
evidence  introduced  in  behalf  of  the  defend- 
ant, there  are  contradictions  In  the  evidence 
making  it  proper  that  the  case  should  be  left 
to  the  Jury.  The  burden  of  proof  is  upon  the 
plaintiff  to  make  out  liis  case  and,  if  upon 
the  evidence  introduced  by  him  the  presump- 
tion in  favor  of  the  conclusion  tliat  Johnica 
Tvas  killed  as  claimed  by  him  is  no  stronger 
than  the  presumption  that  he  was  killed  in 
some  other  way,  the  plaintiff  falls.  The 
trouble  with  the  plaintiff's  case  is  that  when 
we  reject  the  testimony  of  the  conductor, 
and  the  other  witnesses  who  were  present,  we 
have  no  evidence  as  to  how  Johnica  was  kill- 
ed. If  we  credit  their  testimony,  he  evidently 
fell  from  the  top  of  the  car,  in  the  dark  and 
In  the  rain,  about  the  time  that  it  started 
np  after  the  flagman  got  in.  He  might  have 
fallen  from  the  car  In  this  way,  and  been 
killed  Jnst  as  he  was  found;  for  It  must  be 
remembered  that  a  long  train  of  cars  had 
passed  over  him  after  he  fell  and  before  he 
was  found.  If  he  was  not  killed  after  he 
reached  the  top  of  the  car,  as  stated  by  all- 
the  witnesses  who  were  there  and  saw  him. 
then  there  Is  a  failure  of  proof  to  show  how 
he  was  killed.  We  do  not  see  that  the  testi- 
mony of  Rouse  contradicts  substantially  the 
testimony  of  the  railroad  witnesses.  If  the 
train  stopped,  as  they  say,  the  front  of  it 
would  not  have  been  very  far  from  Rouse's 
house.  Fifteen  car  lengths  would  be  less 
than  half  the  length  of  the  train,  and,  as  he 
was  In  his  house  and  In  bed,  be  could  not  tell 
very  accurately  Just  where  the  train  was, 
and  he  does  not  undertake  to  do  so.  We 
think  his  testimony  does  show  that  there  was 
more  than  one  stop  of  the  train  and  more 
than  one  starting.  But  we  do  not  rest  our 
Judgment  here.  We  rest  our  Judgment  on 
the  fact  that,  when  we  reject  the  positive  tes- 
timony of  the  witnesses  on  the  ground,  there 
Is  nothing  In  the  case  to  show  with  any  cer- 
tainty how  the  deceased  came  to  his  death. 
In  WIntuska's  Adm'r  v.  L.  &  N.  R.  R.  Co., 
20  S.  W.  819,  14  Ky.  Law  Rep.  579,  no  one 
saw  how  the  deceased  was'  killed.  He  was 
missing  from  the  train.  Some  of  the  train- 
men went  back,  and  found  his  body  in  the 
cut  where  a  ledge  of  rock  projected.  A  man 
going  down  the  side  of  a  ladder  would  be 
in  danger  of  coming  in  contact  with  the  rock. 
There  was  a  wound  upon  the  right  side  of 
bis  head,  which  would  be  the  side  next  to  the 
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rock  if  be  was  going  down  tlie  ladder,  and 
hlB  coupling  stick  was  found  upon  a  project- 
ing part  of  tbe  ledge  about  10  feet  up  from 
the  ground,  where  It  was  supposed  he  prob- 
ably threw  it  by  the  action  of  his  hands 
when  he  came  in  contact  with  the  rock.  The 
court  said  that  it  was  as  reasonable  to  sup- 
pose that  he  became  dizzy  and  stumbled  in 
the  darkness  or  in  some  other  manner  fell 
from  tbe  top  of  the  car,  and  sustained  tbe 
circuit  court  In  giving  the  Jury  a  peremptory 
instruction.  In  Hughes  v.  Cincinnati  Rail- 
road Company,  91  Ky.  526,  16  S.  W.  275,  aft- 
er a  freight  train  bad  passed  through  several 
tunnels  in  close  succession,  a  brakeman  was 
found  on  one  of  the  box  cars  in  a  dying  con- 
dition. There  were  some  loose  timbers  hang- 
ing from  the  roof  of  one  of  the  tunnels,  and 
the  plaintiff  insisted  that  bis  intestate  was 
struck  by  these  timbers;  but  there  being  no 
evidence  tbat  he  was  In  fact  so  struck,  and  it 
being  equally  probable  that  he  had  been 
struck  in  one  of  the  other  tunnels,  a  peremp- 
tory instruction  was  approved,  on  the  ground 
that  circumstances  were  merely  presented 
upon  which  one  might  theorize  as  to  the 
cause  of  the  accident,  but  wliich  did  not 
show  with  any  certainty  how-  tbe  accident 
occurred.  In  Early's  Adm'r  v.  Louisville, 
etc.,  R.  R.  Co.,  115  Ky.  18,  72  S.  W.  348,  the 
deceased  was  found  dead  on  the  railroad 
track;  but,  the  evidence  not  showing  whether 
be  was  walking  on  the  track  or  attempting 
to  cross  it  or  lying  on  it,  it  was  held  that  a 
peremptory  instruction  for  the  defendant  was 
properly  given.  To  same  effect,  see  L.  &  N. 
B.  R.  Co.  V.  Vittitoe's  Adm'r,  41  S.  W.  269, 
19  Ky.  X41W  Rep.  612;  Morris'  Adm'r  v.  L. 
&  N.  R.  R.  Co.,  61  8.  W.  41,  22  Ky.  Law 
Rep.  1593.  This  case  falls  squarely  within 
the  rule  laid  down  in  the  above  cases,  and  on 
the  plalntifTs  evidence  the  court  should  have 
Instructed  the  Jury  peremptorily  to  find  for 
the  defendant.  The  defendant's  evidence  did 
not  strengthen  the  plaintiff's  case  in  any  way; 
on  the  contrary,  taken  as  a  whole,  it  confirm- 
ed the  testimony  of  the  conductor,  and  there 
is  no  such  Inconsistency  In  the  testimony  of 
the  witnesses  as  to  render  their  testimony 
unworthy  of  credit  But,  if  we  reject  alto- 
gether the  testimony  of  the  railroad  men  and 
assume  that  the  deceased  was  killed  while 
crawling  under  tbe  car  and  at  the  point 
where  it  first  stopped,  still  there  is  no  evi- 
dence to  show  under  what  circumstances  he 
so  went  under  tbe  car  or  to  charge  the  men 
controlling  the  train  with  notice  of  his  peril- 
ous position  or  to  Impute  to  them  negligence 
In  moving  It  as  they  did.  None  of  the  wit- 
nesses who  were  first  at  the  body  saw  the 
crowbar  or  wrench  seen  by  the  imdertaker, 
nnd  there  is  no  evidence  whatever  that  the 
deceased  at  any  time  bad  such  a  tool. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


JENKINS  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Nov.  24,  19(te.. 

1.  Cbiminai,  Law  (J  1159*)— Plea— Bevhw- 

EVIDINCE. 

A  conviction  wIU  not  be  reveised  as  c<x 
trary  to  the  weight  of  the  evidence,  wbm  tbcr? 
is  any  evidence  to  show  accused's  guilt 

[Ed.  Note.— For  other  cases,  see  Ciimiii!.' 
Law,  Cent.  Dig.  3074-^083 ;   r>ec  Dig.  I  115a.', 

2.  CanaRAL    Law    ({    1134»)  —  Pi«a  —  Se» 
Trial— DbniaI/— Review. 

Under  Cr.  Code  Prac.  f  281,  proTidins  thi: 
the  decisions  of  the  court  on  motion  for  a  nev 
trial  should  not  be  subject  to  eneeg/tiim,  iht 
Court  of  Appeals  has  no  power  to  leriew  th' 
action  of  the  trial  court  in  denying  a  new  trUI 
in  a  criminal  case. 

[Ed.  Note.— For  other  cases,  see  Crinmu) 
Law,  Cent.  Dig.  {»  2687,  8067-^071 ;  Dec.  Die 
§  1134.*] 

Appeal  from  Circuit  Court  Jeflferson  Coun- 
ty, Criminal  Branch. 

"Not  to  be  officially  reported." 

Harry  Jenkins  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

E.  E.  McKay  and  W.  H.  Sweeney,  for  ap- 
pellant James  Breathitt,  Atty.  Gen.,  and  T. 
B.  Blakey,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

NUNN,  J.  Appellant  a  man  abont  2S 
years  of  age,  was  indicted  with  Willie  Little. 
a  boy  about  16  years  of  age,  for  tbe  murder 
of  Frederick  Baker,  which  was  alleged  tn 
have  been  committed  about  June,  1906.  He 
was  convicted  and  given  a  life  sentence^  The 
appeal  has  been  pending  since  November. 
1907,  and  was  submitted  only  a  few  days  ago. 
and  then  without  any  brief  In  tbe  record  for 
appellant  We  have  examined  tbe  record 
with  care  to  see  If  any  errors  were  commit- 
ted by  the  lower  court  which  would  autborize 
a  reversal  for  appellant  The  Instractions 
given  by  the  court  to  the  Jury  were  as  fa- 
vorable to  appellant  as  be  was  entitled  ta 
There  were  no  errors  committed  by  tlie  court 
in  the  admission  and  rejection  of  testtmcmy 
which  were  objected  to  by  appellant  There 
was  testimony  introduced  by  the  common- 
wealth by  two  persons  who  professed  to  be 
eyewitnesses  to  the  killing,  whose  testimony, 
if  true,  and  the  Jury  had  the  right  to  believe 
them,  showed  the  killing  of  Baker  by  aivel- 
lant  was  willfully  and  maliciously  done,  and 
without  any  reasonable  excuse.  Tbere  was 
testimony  to  the  contrary  introduced  by  ap- 
pellant; but  we  have  no  power  to  reverse 
when  there  is  any  evidence  conducing  to  show 
the  guilt  of  the  accused.  The  jury's  province 
is  to  pass  upon  the  weight  of  tbe  evidence. 

Appellant  moved  for  a  new  trial  In  the 
lower  court  upon  the  ground  of  newly  dis- 
covered evidence,  and  claimed  that  one  of 
the  witnesses  who  testified  for  the  common- 
wealth was  of  such  bad  character  that  she 
was  not  entitled  to  credit  and  that  tlie  coro- 
ner who  held  the  inquest  over  deceased 
would  have  testified  tbat  the  bullet  which 
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killed  Baker  was  of  a  different  size  tban 
some  of  the  evidence  produced  upon  the  trial 
showed  had  been  used  in  Inflicting  the  death 
wound.  The  matter  of  refusing  or  granting 
a  new  trial  is  within  the  discretion  of  the 
lower  court,  and  we  cannot  disturb  its  find- 
ing in  any  case,  except  when  it  be  made  plain 
that  it  has  abused  its  discretion ;  but  In  a 
criminal  case  it  seems  that  by  section  281, 
Cr.  Code  Prac,  we  are  altogether  "prevent- 
ed from  disturbing  the  action  of  the  lower 
court  In  the  refusal  of  a  new  trial. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  affirmed. 


CINCINNATI,  N.  O.  ft  T.  P.  KY.  CO. 
V.  FORTNER. 

(Court  of  Appeals  of  Kentucky.    Dec.  1,  1908.) 

1.  Mastkb  asv  Sbbvant  (!  288*)— Ikjubies  to 

SEBVANT— CONTBIBTJTOBT  NeGLIOENCE. 

Where,  notwithstanding^  an  employ^  who 
was  injured  while  approaching  the  time  check 
window,  with  BeveTal  hundred  other  employes,' 
by  his  foot  striking  a  box  filled  with  hot  water 
and  acid  used  for  cleaning  lubricators,  knocking 
off  the  lid,  and  being  immersed  therein,  knew 
the  position  of  the  box,  he  did  not  know  tliat  the 
top  was  not  securely  fastened  and  thought  that 
it  was,  and  the  employer's  rules  required  him, 
in  company  with  the  other  employ^,  to  come 
daily  in  close  proximi^  to  the  box,  and  they 
habitually  wiriked  over  it,  he  was  not  guilty  of 
contributory  negligence  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  lOSO-1132;  Dec.  Dig. 
§  289.*] 

2.  Masteb  ANn  Sebvant  (»  107*)— Duty  of 
Masteb— Saee  Plaob  in  which  to  Work. 

Where  the  lid  of  a  box  filled  with  hot  water 
and  acid  used  for  cleaning  lubricators  is  so 
ron.structed  and  maintained  that  it  does  not  af- 
ford reasonable  protection  to  employes  required 
to  be  near  or  aoout  it,  the  employer  is  liable 
for  injury  to  an  employ^  because  of  such  unsafe 
construction  or  maintenance.  • 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  107.*] 

3.  Damages  (|  95*)— Injtjbies  to  Sebvant— 
Damages. 

An  injured  employ^  may  recover  such  sum 
as  will  reasonably  compensate  him  -for  loss  of 
earnings  and  pain  and  suffering  of  mind  and 
body,  not  excMding  the  amount  claimed. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  g{  222-224 ;   Dec.  Dig.  g  95.»] 

4.  Masteb  and  Sebvant  ({  229*)- Injubies  to 
Sebvant— Contbibutobt  Nboliobncb. 

An  employe  is  bound  to  exercise  ordinary 
care  for  his  own  protection. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  674;  Dec.  Dig.  {  229.*] 

5.  Master  and  Sebvant  (|  227*)— Injuries  to 
Sebvant— Contbibutobt  Neougence. 

Xotwittistanding  an  employer  may  have 
been  negligent,  if  the  employe  was  also  guilty 
of  negligence  without  which  the  accident  would 
not  have  occurred,  there  can  be  no  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  608 ;  Dec.  Dig.  f  227.*] 

Appeal  from  Circuit  Court,  Kenton  County. 
"Not  to  be  officially  reported." 
Action  for  personal  Injuries  by  John  Fort- 
ner  against  the  Cincinnati,  New  Orieaus  & 


Texas  Pacific 'Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

B.  J.  Tracy  and  Galrin  ft  GalTin,  for  ap- 
peUant.  Walker  C.  Hall  and  S.  W.  Adams, 
for  appellee. 

BARKER,  J.  At  the  time  of  the  accident 
involved  in  this  litigation,  the  appellant, 
Cincinnati,  New  Orleans  ft  Texas  Pacific 
Railway  Company,  In  and  about  its  shops 
and  yards  at  Ludlow,  Ky.,  employed  a  large 
number  of  men.  Under  a  rule  of  the  com- 
pany these  men  were  required  to  apply  at 
a  certain  window  In  the  south  wall  of  the 
engine  room  for  what  are  called  In  the  rec- 
ord "time  checks,"  and,  when  they  quit  work, 
they  were  required  to  deposit  these  time 
checks  at  the  same  window.  In  this  way  the 
employ^  came  to  the  window  In  question 
several  times  each  day.  Near  the  check 
room  window,  up  against  the  south  wall  of 
the  building,  was  placed  an  Iron  box  about 
S  feet  long,' from  15  to  18  inches  wide,  and 
about  15  inches  deep.  This  box  was  filled 
with  hot  water  and  some  kind  of  acid,  and 
was  used  for  the  purpose  of  cleaning  lubri- 
cators and  other  like  instruments,  which  for 
that  purpose  were  sunk  In  the  hot  acid.  The 
box  was  placed  In  the  ground,  but  projected 
a]bove  the  level  of  the  earth  from  one  to 
four  Inches.  It  was  covered  by  a  flat  piece 
of  sheet  Iron  laid  over  it;  and  this  cover  or 
top  was  fastened  by  an  "L"  slot,  which  fit- 
ted around  a  pipe  going  down  into  the  box 
or  tank.  The  appellee  had  been  in  the  em- 
ploy of  the  company  some  10  or  12  months, 
and,  with  the  other  employes,  had  regularly 
each  work  day  applied  for  his  check  at  the 
window,  and  knew  of  the  i)oeition  of  the 
box,  but  did  not  know  that  the  top  could  be 
knocked  off  by  being  struck  with  the  foot. 
On  the  occasion  when_  he  was  Injured,  the 
appellee,  and  several '  hundred  other  em- 
ployes, were  approaching  the  window  for 
their  time  checks.  The  appellee's  foot  struck 
the  box  in  question,  knocking  off  the  lid, 
and  his  foot  was  immersed  in  the  hot  acid, 
burning  it  naost  severely.  To  recover  dam- 
ages for  this  Injury  be  Instituted  this  ac- 
tion, charging  negligence  on  the  part  of  the 
appellant  company  in  falling  to  afford  blm 
a  safe  place  in  which  to  do  the  work  at 
which  he  was  engaged.  The  appellant  an- 
swered, denying  ail  the  material  allegations 
of  the  petition,  and  affirmatively  pleading 
the  contributory  negligence  of  the  plaintiff. 
The  issues  were  completed  by  reply,  and  a 
trial  resulted  in  a  verdict  in  favor  of  the 
plaintiff  for  $1,000. 

It  Is  insisted  on  this  appeal  that  the  trial 
court  erred  In  refusing  to  grant  the  defend- 
ant company  a  peremptory  instruction  to 
the  jury  to  find  a  verdict  In  its  favor;  It 
being  said  in  support  of  this  position  that 
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the  eyldence  showed  tbat  the  employ^  knew 
the  box  was  there,  and  by  his  own  negligence 
he  wallted  over  it,  Isicl^ed  off  the  lid,  and 
Injured  himself.  It  is  true  the  plaintiff  In 
his  testimony  shows  that  he  knew  the  posi- 
tion of  the  box,  and  perhaps  knew  the  con- 
tents of  it;  but  It  utterly  falls  to  show  that 
he  knew  the  box  top  was  not  securely  fasten- 
«d  so  as  to  prevent  an  Inadvertent  step 
from  removing  the  top  and  precipitating  the 
foot  of  the  uuw^ary  employ^  in  the  highly 
dangerous  fluid  contained  therein.  On  the 
•contrary,  we  think  the  evidence  shows  with- 
out contradiction  that  the  appellee  thougibt 
the  box  was  securely  fastened.  The  men 
habitually  walked  over  it,  and  there  Is  tes- 
timony In  the  record  that  more  than  once 
l>efore  the  accident  In  question  the  top  had 
been  knocked  off  by  some  employe's  foot  in- 
■advertently  coming  In  contact  with  it,  al- 
though the  appellee  did  not  know  of  this. 
This  case  does  not  come  within  the  principle 
jinnounced  in  Wilson's  Adm'r  v.  Chess  & 
Wymond  Co.,  117  Ky.  567,  78  S.  W.  453. 
There  the  employ^  knew  the  pool  In  which 
lie  was  dipping  kegs  was  unprotected,  and 
■was  full  of  hot  water.  He  also  knew  there 
-was  a  rim  of  Ice  around  the  pool;  and  with 
this  knowledge  he  went  to  the  edge  of  it, 
slipped  upon  the  Ice,  and  fell  Into  the  hot 
water,  and  was  Injured.  The  case  we  have 
here  is  very  different  In  principle  from  that 
above  cited.  Here  the  employs  knew  the  po- 
sition of  the  box,  but  he  saw  It  was  covered 
and  apparently  secure.  The  business  of  his 
employer,  and  Its  rules,  required  him,  In 
company  with  several  hundred  other  em- 
ployes, to  come  dally  In  close  proximity  with 
this  box.  He  had  a  right  to  assume  that  so 
dangerous  a  thing  was  securely  fastened. 
Now,  if  this  box  had  been  open  and  fully 
•exposed  to  view,  with  hot  steam  arising  from 
the  acid,  bringing  home  to  the  employ^  the 
danger  of  stepping  in  it,  then,  the  case  would 
be  within  the  principle  announced  In  Wil- 
son's Adm'r  v.  Chess  &  Wymond  Co.,  supra; 
but  here,  with  the  top  on  and  apparently  se- 
•cure,  the  box  constituted  a  veritable  trap  for 
the  foot  of  the  unwary  workman  whose  duty 
called  him  about  It.  The  evidence  shows 
without  contradiction  that  the  employes 
walked  over  this  box  constantly.  One  of 
the  witnesses  being  asked  the  height  of  the 
box  above  the  surface  of  the  earth  said  that 
it  was  an  Inch  above  ordinarily,  but  that  the 
feet  of  the  men  constantly  walking  over  it 
sometimes  wore  the  earth  away  so  that  the 
box  projected  as  much  as  four  Inches  above 
the  surface  of  the  earth.  We  think  the 
court  correctly  overruled  the  motion  for  a 
peremptory  instruction. 

The  court  instructed  the  Jury  as  follows: 


"(1)  The  jury  U  Instructed  that  It  is  tl* 
duty  of  the  master  to  furnish  the  serrani 
with  a  reasonably  safe  place  in  which  to 
perform  the  work  assigned  to  him,  and  ■ 
reasonably  safe  means  of  Ingress  and  egress 
to  and  from  such  place,  and,  if  the  jury  be- 
lieve from  all  the  evidence  tliat  the  lid  of 
the  box  described  In  the  proof  was  bo  cos- 
structed  and  maintained  that  it  did  not  af- 
ford reasonable  protection  at  the  place  acl 
for  the  purpose  for  which  said  box  was  'iv 
signed  and  used  to  the  plalntifiT  and  ott?; 
employes  required  by  their  enaployment  to 
be  near  or  about  said  box,  and  if  they  fur- 
ther believe  from  the  evidence'  that  8u>.!i 
construction  or  maintenance  of  said  lid  was 
not  such  as  ordinarily  careful  and  prudent 
men  In  the  same  or  similar  circumstances 
would  use,  and  If  the  jury  further  beliere 
that  the  plaintiff  was  Injured  by  reason  cf 
the  unsafe  construction  or  maintenance  ot 
said  box.  If  either  there  was,  and  the  plai> 
tiff  himself  was  In  the  exercise  of  ordliiaiT 
care  for  his  own  safety,  then  they  shall  find 
for  the  plaintiff;  otherwise,  for  the  defend- 
ant 

"(2)  The  court  instructs  the  Jory  that.  If 
they  find  for  the  plaintiff  herein,  they  wl'.l 
award  him  such  sum  in  damages  as  wl.' 
reasonably  compensate  him  for  his  loss  of 
earnings,  If  any,  resulting  immediately  froo 
the  Injuries  received,  not  exceeding  the  sen: 
of  $90,  and  for  such  further  sum  as  wUI  rea- 
sonably compensate  the  plaintiff  for  his  pain 
and  suffering  of  mind  and  body,.  If  any.  tbe 
immediate  and  direct  result  of  the  injnriet 
received,  not  exceeding  in  all  the  sum  of  fl,- 
900,  the  amount  prayed  for  in  the  petition. 

"(3)  The  court  instructs  tbe  Jury  that  the 
defendant  In  the  operation  of  Its  business 
,had  the  right  to  place  the  box  and  the  con- 
tents thereof,  described  In  the  proof.  In  tlw 
place  described  in  the  proof,  and  tbat  It  was 
only  required  to  exercise  ordinary  care  to 
have  said  box  and  place  in  a  reasonab'.; 
safe  condition,  and  tbat  the  plaintiff  was 
bound  to  exercise  ordinary  care  for  his  omi 
safety  and  protection  in  or  near  tbe  yicinitr 
of  said  box. 

"(4)  The  court  instructs  the  Jury  that  even 
If  they  should  believe  that  the  defendant  wu 
negligent  in  regard  to  said  box  ander  toy 
of  the  other  Instructions  given  to  you  here- 
in, and  also  believe  that  the  plaintiff  was 
guilty  of  negligence  contributing  to  said  a^ 
cident,  and  w^lthout  which  the  said  accident 
would  not  have  occurred,  then  your  verdict 
must  I>e  for  the  defendant" 

These  InstructlonB  correctly  presented  tbe 
law  of  the  case,  and  we  think  the  facts  taiij 
justified  the  verdict  of  the  Jury, 

Judgment  affirmed. 
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BEST  et  al.  r.  HOUSE  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec.  2,  1908.) 

1.  Deeds    (5   211*)  —  Pabties  —  Capacitt   to 
Con  V  ET — Ev  ioknck. 

IQvidence  held  to  sustain  a  finding  that  a 
grantor  had  sufficient  mental  capacity  to  make 
a  conveyance. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {»  638-642;   Dec.  Dig.  f  211.»J 

2.  Deeds  (§  68*)— Obantob's  Mental  Oafao- 
ity— extbht. 

Where  a  grantor  had  sufficient  mental  ca- 
pacity to  make  a  will,  he  had  sufficient  capacity 
to  execute  a  deed,  to  take  effect  after  his  death, 
vesting  in  his  daughters  an  estate  for  life,  re- 
mainder to  their  children. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  Sf  149-155;   Dec.  Dig.  f  68.*] 

S.  Deeds  (|  106*)— Undue  Influemcb— Pbb- 

auMPnoRS. 

Where  a  grantor  had  no  legitimate  chil- 
dren, and  was  under  a  moral  obligation  to  pro- 
vide for  the  grantees,  his  illegitimate  daughters, 
the  fact  that  he  had  illicit  relations  with  the 
grantees'  mother,  and  that  she  did  not  testify 
in  a  suit  to  set  aside  the  deeds,  was  insufficient 
to  create  a  presumption  of  undue  influence  on 
her  part. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §  587 ;  Dec.  Dig.  |  196w»] 
4.  Bastabds    (t    16*)— SUPPOBT— Obugatioh 

OF  Pabent. 

Where  a  father  knows  with  certainty  that 
be  is  the  father  of  illegitimate  children,  a  nat- 
ural obligation  rests  on  him  to  provide  for 
them,  which  is  greater  than  any  obligation  owed 
by  him  to  collateral  kin. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  §{  21-23;  Dec.  Dig.  I  16.*] 

Appeal  from  Circuit  Court,  Madison 
County. 

"Not  to  be  officially  reported." 

Action  by  Lucy  Best  and  another  against 
Kiiima  House  and  another.  Judgment  for 
defendants,  and  plaintlfFs  appeal.     Affirmed. 

C.  J.  Bronston,  A.  R.  Bumam  &  Son,  J.  Ter- 
Is  Cobb,  and  J.  A.  Sullivan,  for  appellants. 
Smith  &  Smith  and  Grant  B.  Lilly,  for  ap- 
pellees. 

NUNN,  J.  This  Is  an  appeal  from  a  Jnd^ 
ment  of  the  Madison  circuit  court,  rendered 
in  an  action  in  equity,  by  which  appellants 
K>ught  to  bare  a  deed,  conveying  about  380 
icree  of  land  to  appellees,  Emma  House  and 
fommle  Osbom,  canceled.  The  deed  was  exe- 
ruted  to  them  by  their  father,  T.  C.  Brons- 
:on.  The  daughters,  Emma  House  and  Tom- 
nle  Osbom,  took  a  life  estate  under  the  deed 
vith  the  remainder  to  their  children. 

Appellants  assail  the  conveyance  npon  three 
^-ouuds :  First,  mental  Incapacity  on  the 
>art  of  T.  C.  Bronston;  sectmd,  undue  In- 
lueuce  exercised  by  the  grantees  In  obtaining 
t;  third,  groundless  prejudice  against  ap- 
•ellants  by  the  grantor. 

The  Issues  having  been  formed,  the  parties 
ook  the  depositions  of  about  60  vritnesses. 
Lppellants  took  14  of  the  depositions,  and 
ppellees  the  remainder.  The  testimony  of 
ppellants*  witnesses  tended  to  show  that  T. 


C.  Bronston  was  about  82  years  old  at  the 
time  he  executed  the  deed;  that  the  weight 
of  age  and  the  ravages  of  dissipation  had 
impaired  bis  Intellect;  that  the  last  three  or 
four  years  of  his  life  he  was  constantly  un- 
der the  Influence  of  strong  drink,  and  the 
most  of  the  time  drunk ;  that  he  suffered  bis 
farm  to  go  to  wreck  and  grow  up  in  weeds; 
that  he  had  many  cattle,  hogs,  horses,  and 
mules;  that  some  of  the  horses  and  mules 
were  five  or  six  years  old,  and  had  never  been 
broken,  and  that  he  failed  to  sell  his  stock, 
although  offered  good  prices  for  it  About 
two-thirds  of  appellants'  witnesses  gave  it  as 
their  opinion  that  Bronston's  mind  was  so 
weak  that  be  cotild  not  protect  himself  in  any 
business  transaction,  and  the  other  third 
seemed  to  be  imable  to  express  an  opinion 
npon  the  subject  of  the  condition  of  his  mind- 
The  most  of  appellees'  witnesses,  some  of 
them  being  physicians,  stated  that  they  were 
well  acquainted  with  Bronston  to  the  date  of 
his  death,  and  gave  it  as  their  opinion  that 
be  was  fully  competent  to  transact  business, 
and  that  he  fully  understood  what  he  was 
doing  when  he  executed  the  conveyance:  One 
or  two  of  appellees'  witnesses  stated  that 
Bronston  had  told  them,  years  before  his 
death,  and  when  he  was  not  feeble,  that  be 
Intended  to  give  his  home  to  bis  daughters, 
appellees.  The  lawyer  who  wrote  the  deed 
for  Bronston  testified  that  he  prepared  the 
deed  under  his  directions,  and  that  the  first 
one  he  wrote  and  read  to  Bronston  was  found 
by  him  not  to  be  correct,  for  by  it  the  fee 
was  conveyed  to  appellees  when  his  Intention 
was  to  convey  to'  them  a  life  estate  with  re- 
mainder to  their  children,  and  the  deed  was 
prepared  to  meet  this  view.  Bronston  car- 
ried the  deed  to  the  county  court  clerk's  of- 
fice, and  there  acknowledged  it.  The  lawyer, 
the  clerk,  and  bis  deputy  all  testified  that 
Bronston  appeared  to  be  sober,  and  fully 
competent  to  understand  exactly  what  he  was- 
doing.  They  all  stated  that  neither  appellees 
nor  any  one  else  was  present  when  the  deed 
was  prepared  and  executed.  In  view  of  this 
evidence  we  are  of  the  opinion  that  the  lower 
court  was  correct  In  determining  that  Brons- 
ton had  sufficient  mental  capacity,  at  the  date 
of  the  execution  of  the  deed,  to  bind  himself 
and  his  heirs  by  the  conveyance. 

Appellants'  counsel  concede  that  he  might 
have  had  capacity  sufficient  to  make  a  valid 
will  at  the  date  of  the  conveyance,  but  con- 
tend that  he  did  not  have  to  make  a  deed, 
and  cite  many_  cases  showing  that  it  requires 
more  mental  capacity  to  make  a  deed  than 
it  does  to  make  a  will.  The  cases  In  effect 
hold  that  a  vendor  must  have  mental  strength 
and  understanding  to  compete  with  bis  busi- 
ness antagonist  and  to  protect  his  own  inter- 
est; but  the  testator  has  no  antagonist  to 
meet,  and  is  not  called  on  to  consider  whether 
or  not  he  will  be  benefited  or  injured  by  the 
act  in  which  he  is  engaged;  that  the  ordi- 
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nary  business  affairs  of  life  Involve  a  contest 
of  reason.  Judgment,  experience,  and  the 
«zerci8e  of  mental  iMwers  not  necessary  to 
the  testamentary  disposition  of  property.  See 
Bramel  v.  Bramel,  101  Ky.  76,  39  S.  W.  520; 
American  &  English  Ency.  of  Law,  vol.  28,  p. 
74,  and  Ring  v.  Lawles,  190  111.  520,  60  N.  E. 
881.  These  authorities  do  not  aid  ai^l- 
lants  in  this  case,  for  the  reason  that  the 
conveyance  executed  by  Bronston,  and  -which 
ts  assailed,  partaltes  of  a  testamentary  docu- 
ment. Iiil^e  a  will,  the  conveyance  did  not 
take  effect  during  the  life  of  the  grantor.  It 
gave  to  bis  daughters,  appellees,  the  land  for 
tbelr  lives,  and  then  to  their  children,  reserv- 
ing to  the  grantor  the  use  and  control  of  the 
farm  during  his  life;  and,  In  the  execution 
of  It,  It  did  not  require  any  more  reason, 
Judgment,  experience,  and  the  exercise  of 
mental  powers  than  if  he  had  at  that  time 
executed  a  will  Instead  of  the  conveyance. 

The  proof  shows  that  Bronston's  wife  died 
15  or  20  years  before  he  did,  that  he  never 
had  any  legitimate  children,  and  that  appel- 
lants are  his  collateral  kindred.  It  Is  admit- 
ted fn  the  record  that  Bronston,  for  more 
than  30  years  before  his  death,  sustained  im- 
moral relations  with  Maria  Lakes,  the  moth- 
«r  of  atq;)eUee8,  Emma  House  and  Tommle 
Osbom ;  that  they  were  the  children  of  T.  O. 
Bronston,  and  were  so  recognized  by  him 
from  their  births  to  his  death ;  that  be  treat- 
ed them  as  such,  furnished  them  with  the 
necessaries  of  life,  and  aided  In  their  educa- 
tion. The  charge  by  appellants  that  the  exe- 
cution of  the  deed  was  unduly  Influenced  by 
appellees  and  their  mother  Is  without  sup- 
port In  the  testimony;  there  not  being  the 
slightest  testimony  that  they  exercised  any 
Influence  whatever  In  obtaining  the  convey- 
ance. Appellants  contend,  however,  that  as 
Bronston  assumed  Immoral  relations  with  ap- 
pellees' mother,  Maria  Lakes,  the  presump- 
tion Is  that  she  unduly  Influenced  him  to 
execute  the  conveyance,  and  that,  as  Maria 
Lakes  failed  to  give  her  deposition,  the  pre- 
sumption referred  to  was  suiSclent  to  author- 
ize the  court  to  cancel  the  deed  upon  that 
ground.  We  cannot  agree  with  this  proposi- 
tion, viz.,  that  a  deed  should  be  canceled  upon 
such  presumption.  Bronston  was  under  a 
moral  obligation  to  provide  for  appellees,  and 
there  was  no  proof  that  they  importuned  or 
attempted  to  influence  him  In  any  manner  to 
make  the  conveyance,  and  It  will  not  do  to 
cancel  a  deed,  made  under  sucb  circumstan- 
ces, upon  a  i»resumption  arising  from  the 
mere  fact  that  their  father  had  lUIdt  rela- 
tions with  their  mother.  There  was  no  evi- 
dence introduced  showing  any  prejudice  of 
any  character  by  Bronston  towards  appel- 
lants, except  at  one  time  he  had  not  felt 
kindly  towards  one  of  his  nephews  on  ac- 
count of  some  trivial  matter.  We  approve 
the  following  language  of  the  lower  court,  to 
wit:  "When  the  father  knows  with  certain- 
ty that  he  Is  the  father  of  illegitimate  chil- 


dren, a  natural  obligation  rests  npon  him 
to  make  provlsl<«  for  them,  and.  when,  ai  la 
this  case,  there  are  no  legitimate  Issue,  thu 
natural  obligation  Is  greater  than  any  obligt- 
tion  to  his  collateral  kin." 

For  these  reasons  the  Judgment  of  tlie 
lower  court  Is  afllrmed. 


MOSBBY  V.  COMMONWBAI/TH. 
(Court  of  Appeals  of  Kentucky.     Dec.  1,  190&^ 
CBiiaNAi,  Law  ({  534*)— Evidbit<»— Coirns- 

SIONS— COSBOBOBAIJON. 

Ky.  St.  1903,  §  1162,  makes  it  an  offecse 
to  break  into  an  outbuilding  and  steal  cbickesi 
therefrom.  Cr.  Code,  Prac.  I  240,  provides  tha: 
a  confession  by  one  accused  of  crime  will  an: 
warrant  a  conviction,  unless  accompanied  sg 
other  proof  that  the  offense  was  commicccd 
Held,  that  a  confession  by  one  diarged  witb  i 
violation  of  section  1162  will  not  aapport  a  cn- 
vlction,  where  there  is  no  evidence  other  tbu 
the  confession  that  there  were  chickeng  in  tb 
building  at  the  time  of  defendant's  entry  tlieiniL 
[Ed.  Note.— For  other  cases,  see  Ctimiml 
Law,  Dec.  Dig.  {  534.*] 

Appeal  'from  Circuit  Coort,  Fayette 
County. 

"Not  to  be  ofllcially  reported." 

Will  Moseby  was  convicted  of  breaking  In- 
to an  outbuilding  and  stealing  chickens  there- 
from, and  appeals.  Reversed,  and  new  trial 
granted. 

J.  Franklin .  Wallace,  for  appellant  Jtt 
Breathitt,  Atty  Gen.,  Tom  B.  McGregor,  AasL 
Atty.  Oen.,  for  the  Commonwealtli. 

O'REAB,  C.  J.  Appellant  waa  indicted, 
and  convicted,  charged  with  f^onlon^ 
breaking  Into  an  outbuilding  in  connectiM 
with  another's  dwelling  bouse  and  stealiEf 
therefrom  three  chickens,  of  ttie  value  ot 
$1.60.  He  was  sentenced  to  five  years'  pan: 
servitude. 

While  fae  confessed,  out  of  court,  to  baTis; 
committed  the  offense,  though  denying  it  it 
the  trial,  there  is  no  other  evidence  that  tlie 
act  charged  was  committed.  To  complete  tb» 
offense  charged  two  facts  must  be  estab- 
lished: (1)  The  felonious  breaking  into  the 
house ;  (2)  and  stealing  some  article  of  prop- 
erty therefrom.  There  was  other  cvidenw 
that  the  henhouse  had  been  broken  into,  and 
as  it  was  in  the  nighttime  It  is  fairly  infer- 
able that  the  Intent  was  felonious.  There  is 
also  other  evidence  that  the  proaecntrti's 
chickens  had  been  taken,  but  when  is  act 
shown.  There  is  no  other  evidence  that  tbe 
chickens  were,  or  ever  had  been,  in  ft* 
cbl<&en  house.  Section  240,  Code  Cr.  Prtc, 
reads:  "A  confession  of  a  defendant  udIps 
made  in  open  court  wUl  not  warrant  a  coa- 
vlctlon,  unless  accompanied  with  other  prW 
that  such  an  offense  was  committed."  .as- 
under section  1162,  Ky.  St  1903,  under  whicb 
appellant  was  being  prosecuted,  it  was  <^ 
sential  to  establish  both  the  breaking  and  Vt' 
taking  before  he  could  be  foond  gnilty.  > 
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failure  by  the  commonwealtb  to  establish 
the  taking  was  as  fatal  as  would  have  been 
ber  failure  to  show  there  had  been  a  break- 
ing Into  the  outhouse.  There  was  not  then 
other  evidence  that  the  offense  charged  had 
been  committed.  In  that  state  of  the  record 
the  court  should  have  peremptorily  Instruct- 
ed the  Jury  to  find  the  defendant  not  guilty. 

Other  matters  complained  of,  being  ques- 
tions of  practice  that  may  not  rise  again, 
are  not  passed  upon. 

Judgment  reversed,  and  cause  remanded 
for  new  trial  consistent  herewith. 


HESSIO  Y.  HSSSIO'S  ADM'B  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  27,  1908.) 

Afpeal  and  Ebbob  (S  14*) — Right  of  Review 
— Cbobs-Appeals— Pbbsons  Not  Pabtiks  in 
Affellats  Coubt. 

Under  the  express  provisions  of  Civ.  Code 
Prac.  f  755,  an  appellee  may  obtain  a  cross- 
appeal  at  any  time  before  trial  by  an  entry  on 
the  records  of  the  Court  of  Appeals,  but  a 
oToes-appeal  can  only  be  granted  as  against  an 
appellant  who  brings  the  original  appeal  to  the 
Cfourt  of  Appeals,  since  parties  not  before  the 
court  on  appeal  are  not  affected  by  cross-ap- 
peals, and,  if  it  is  desired  to  have  the  judgment 
reviewed  as  to  other  parties,  the  complaining 
party  must  prosecute  an  original  appeal  which 
he  may  do  notwithstanding  the  pendency  of 
the  appeal  between  other  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  47 ;  Dec.  Dig.  i  14.«] 

Appeal  from  Olrcnit  Court,  McCracken 
County. 

"To  be  officially  reported." 

Action  between  H.  T.  Hesslg  and  Catherine 
Hessig's  administrator  and  others.  BYom  the 
Judgment,  there  was  an  appeal  and  cross- 
appeal.  On  motion  to  extend  the  order  grant- 
ing a  cross-appeal  so  as  to  grant  a  cross- 
appeal  against  a  person  not  a  party  on  ap- 
I)eal.     Denied. 

D.  G.  Park,  for  the  motion.  Wheeler, 
Hughes  &  Berry,  opposed. 

O'REAR,  C.  J.  The  circuit  court  rendered 
a  Judgment  partially  In  favor  of  Hessig's 
guardian  and  partly  disappointing  to  him. 
Both  parties  took  exception  to  the  Judgment, 
and  each  prayed  an  appeal  to  this  court.  Ap- 
pellant prosecuted  the  appeal  in  due  season: 
Thereupon  appellee,  Hessig's  guardian,  pray- 
ed and  was  granted  a  cross-appeal  against  the 
appellant  He  now  complains  because  the 
order  did  not  also  grant  a  cross-appeal 
against  the  Fidelity  &  Deposit  Company,  who 
was  also  a  party  in  the  circuit  court,  and 
wlio  was  a  sure^  it  is  alleged  upon  the  ob- 
ligation in  suit 

By  section  755,  Civ.  Code  Prac,  the  appel- 
lee may  obtain  a  cross-appeal,  at  any  time 
before  trial,  by  an  entry  on  the  records  of 
tbe  Court  of  Appeals ;  but  a  cross-appeal  can 
only  be  granted  as  against  the  appellant  who 
brings  the  original  appeal  to  this  court    Par- 


ties not  before  this  court  on  the  appeal  are 
not  affected  by  a  cross-appeal.  Daviess  Coun- 
ty T.  Howard,  18  Bush,  101.  If  other  par- 
ties are  concerned,  and  it  is  desired  to  have 
the  Judgment  reviewed  on  appeal  as  against 
them,  the  party  complaining  must  prosecute 
his  appeal  by  original  appeal,  which  he  may 
do  notwithstanding  the  pendency  of  the  ap- 
peal between  other  parties. 
Motion  to  extend  the  order  is  denied. 


WILSON  et  al.  v.  SHUMATE  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  25,  1908.) 

1.  Deeds  (S  105*)— GoNSTBaonoN— Obartees 
— "Childbbn." 

While  the  word  "children"  as  a  rule  Is  used 
in  deeds  and  wills  as  a  word  of  purchase,  it  is 
frequently  used  as  a  synonym  for  "heiis,"  and 
this  may  always  l>e  shown  by  or  deduced  from 
a  consideration  of  the  whole  instrament 

[Ed.  Note. — For  other  cases,  see  Deeds,  Dec. 
Dig.  I  105.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1115-1140 ;   vol.  8,  p.  7601.] 

2.  Deeds  (|  124*)  —  Constbuotion  —  BJstatbs 
Conveyed  — LAN QUAOE  OF  Instbument  — 
"Childben." 

The  caption  of  a  deed  stated  the  grantee  as 
"trustee  for  C.  and  her  children."  Tbe  granting 
and  habendum  clauses  stated  him  as  "trustee  for 
Cm  her  heirs  and  assigns."  The  warranty  was  to 
"C.,  her  heirs  and  assigns."  Held  that,  in  view  of 
the  exclusive  use  of  the  words  "heirs"  and  "as- 
signs" in  all  the  parts  of  the  deed  which  con- 
veyed or  warranted  the  estate,  the  word  "chil- 
dren" in  the  caption,  which  was  merely  descrip- 
tio  persons  of  the  grantee,  was  used  by  the 
grantors  in  the  sense  of  "heirs,"  and  the  deed 
conveyed  an  equitable  fee-simple  estate  to  C. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §1  346-351;   Dec  Dig.  §  124.*] 

Appeal  from  Circuit  Court,  Nicholas 
County. 

"To  be  officially  reported." 

Action  by  E.  S.  Wilson  and  others  against 
Fllmore  Shumate  and  others  for  the  con- 
struction of  a  deed.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.    Affirmed. 

Morgan  &  Darragti,  for  appellants.  Holmes 
&  Ross,  for  appellees. 

BARKER,  J.  The  object  of  this  litiga- 
tion is  to  obtain  a  construction  of  the  fol- 
lowing deed : 

"This  indenture  made  this  18tb  day  of  Sep- 
tember, 1856,  between  Wilford  N.  Rickey  and 
Sallie  Rickey,  his  wife,  of  the  county  of 
Nicholas  and  state  of  Kentucky,  of  the  one 
part  and  Lewis  Feeback,  as  trustee  for  Cath- 
erine Shumate  and  her  children,  of  the  coun- 
ty of  Bourbon  and  state  aforesaid,  of  the 
other  part,  witnesseth : 

"That  the  said  Wilford  N.  Rickey  and  Sal- 
lie,  his  wife,  for  and  In  consideration  of  the 
sum  of  six  hundred  dollars  in  hand  paid,  the 
receipt  whereof  Is  hereby  acknowledged,  hath 
granted,  bargained  and  sold,  and  by  these 
presents  do  grant,  bargain  and  sell  unto  said 


*For  otlier  case*  sa*  same  topic  snd  section  NUMBER  in  Dec.  *  Am.  Digs.  1907  to  data,  A  Reporter  IniJezM 
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Lewis  Feeback,  aa  trustee  for  Catherine  Shu- 
mate, her  heirs  and  assigns,  all  that  tract  or 
parcel  of  land  situated,  lying  and  being  In 
Nicholas  county,  Kentucky,  on  the  waters  of 
Panther  creek,  and  bounded  as  follows,  to 
wit :  [Metes  and  bounds  omitted.] 

"To  hare  and  to  hold  the  land  hereby  con- 
veyed with  the  appurtenances  unto  the  said 
Lewis  Feeback,  as  trustee  for  Catherine  Shu- 
mate, her  heirs  and  assigns  forever.  And  the 
said  Wilford  N.  Rickey  and  Sallie  Rickey,  his 
wife,  for  themselves,  their  heirs,  executors 
and  administrators,  the  aforesaid  tract  or 
parcel  of  land  and  appurtenances  unto  the 
said  Catherine  Shumate,  her  heirs  and  as- 
signs against  the  claim  or  claims  of  all  and 
every  person  or  persons  whatsoever,  do  and 
win  forever  warrant  and  defend  by  these 
presents.  In  witness  whereof  the  said  Wil- 
ford N.  Rickey  and  Sallie  Rickey,  his  wife, 
who  hereby  relinquishes  her  right  of  dower 
In  and  to  the  land  hereby  conveyed  in  this 
deed  hath  hereunto  set  their  hands  and  seals 
the  day  and  year  first  above  written. 

"[Signed]  W.  N.  Rickey. 

•'Sallie  Rickey." 

The  particular  question  for  adjudication  is 
whether  or  not  the  grantee,  Catherine  Shu- 
mate (now  Ogden),  took  an  equitable  estate 
for  life,  or  In  common,  or  in  fee  simple.  The 
plaintiffs  (appellants)  contend  for  either  the 
first  or  second  construction,  and  the  defend- 
ant (appellee)  for  the  third. 

Appellants'  claim  Is  based  upon  the  fact 
that  the  deed  In  naming  the  parties  thereto 
states  the  grantee  as  "Lewis  Feeback,"  trus- 
tee for  Catherine  Shumate  and  her  children, 
and  they  insist  that  the  word  "children"  as 
used  is  a  word  of  purchase,  and  not  of  in- 
heritance, and  therefore  the  children  of  Cath- 
erine Shumate  were  beneficiaries  of  the  trust 
established  by  the  deed,  and  either  took  with 
her  as  tenants  In  common  or  as  remainder- 
men after  the  expiration  of  her  life  estate. 
On  the  other  band,  the  appellee  Fllmore 
Shumate,  who  Is  the  vendee  of  Catherine  Shu- 
mate, insists  that,  taking  the  deed  as  a 
whole,  the  word  "children"  is  used  as  a 
synonym  for  "heirs,"  and  is  a  word  of  in- 
heritance, and  not  of  purchase,  and  therefore 
Catherine  Shumate  took  an  equitable  estate 
in  fee  simple.  The  granting  clause  of  the 
deed  Is  as  follows:  "Do  grant,  bargain  and 
sell  unto  said  Lewis  Feeback,  as  trustee  for 
Catherine  Shumate,  her  heirs  and  assigns." 
The  habendum  is  as  follows:  "To  have  and 
to  bold  the  land  hereby  conveyed  with  the 
appurtenances  unto  the  said  Lewis  Feeback, 
as  trustee  for  Catherine  Shumate,  her  heirs 
and  assigns  -forever."  The  warranty  is  to 
"Catherine  Shumate,  her  heirs  and  assigns 
against  the  claim  or  claims  of  all  and  every 
person  or  persons  whatsoever."  It  is  insisted 
that  the  use  of  the  word  "children"  in  the 
caption  of  the  deed  cannot  control  the  words 
"heirs"  and  "assigns"  which  are  used  in  all 
those  parts  which  convey  or  warrant  the 
estate.     Whil«   the   word   "children"   as   a 


rule,  is  used  in  deeds  and  wills  as  a  word  o{ 
purchase,  it  is  not  universally  so.  On  tb« 
contrary,  it  is  frequently  used  as  a  synoDTm 
for  "heirs,"  and  this  may  always  be  sbowL 
by  or  deduced  from  a  consideration  of  tlie 
whole  instrument  wherein  It  occurs.  Tm 
rule  on  this  subject  Is  thus  stated  in  Mf 
Farland,  etc.,  v.  Hatchett,  118  Kj.  423.  » 
S.  W.  1185 :  "The  word  'children'  is  a  word 
of  purchase,  and  not  of  limitation,  and  tbett- 
fore,  where  property  Is  devised  or  conv^ed 
to  a  woman  and  her  cbildreo,  the  chlldrei 
take  as  Joint  tenants  with  the  mother,  when 
there  is  nothing  to  show  a  contrary  Intentioc. 
[Authorities  omitted.]  But,  where  there  i« 
other  words  In  the  will  or  deed  showing  tbi: 
the  word  'children'  was  used  in  the  sense 
of  heirs,  as  where  they  are  followed  by  rh« 
word  'forever,'  and  In  other  parts  of  the  ii- 
Btrument  the  words  'children*  and  'heirs'  sw 
used  Interchangeably,  the  term  'cliildren'  vU 
be  read  as  meaning  heirs,  and  construed  as  t 
word  of  limitation,  and  not  of  pnrctaase.  This 
construction  is  adopted  only  to  effectuate  tit* 
intention  of  the  maker  when  there  is  enongii 
on  the  face  of  the  Instrument  to  show  that  ht 
used  the  word  'children'  In  the  sense  of  'heirs' 
[Authorities  omitted.]  On  the  other  hand. 
the  word  'heirs'  will  be  read  as  synonymon* 
with  'children'  and  construed  as  a  word  of 
purchase,  when  necessary  to  effectuate  the  in- 
tention of  the  grantor  In  the  deed.  Tncktf 
v.  Tucker,  78  Ky.  603 ;  Harper  ▼.  Wilson,  J 
A.  K.  Marsh.  465.  An  exception  to  the  abort 
rule  has  been  made  in  the  case  of  a  d«e<l 
or  will  from  the  husband  to  bts  wife  and 
children.  These  cases  are  held  to  coustitaw 
a  peculiar  class,  and  in  such  cases  it  is  held 
that  the  wife  takes  the  property  for  life, 
with  remainder  to  the  children."  To  tbe 
same  effect  is  Williams  t.  Duncan,  92  Ej. 
125,  17  8.  W.  330. 

Applying  the  foregoing  principles  to  the 
deed  under  consideration,  we  are  constrain- 
ed to  the  conclusion  that  Catherine  Shumate 
took  an  estate  in  fee  simple.  It  will  be  <^ 
served  that  in  the  caption  the  word  "cbil- 
dren"  is  used  as  descriptio  personae  of  tbe 
trustee;  he  being  desclbed  as  trustee  for 
Catherine  Shumate  and  her  children.  There 
is  no  Intention  shown  in  this  part  of  tbe  deed 
to  convey  an  estate  to  the  children  of  tbe 
cestui  que  trust,  Catherine  Shumate.  So  far 
as  anything  appears  to  the  contrary,  Lewis 
Feeback  may  have  been  trustee  for  Catherine 
Shiuuate  and  her  children;  at  any  rate,  the 
conveyance  was  to  the  trustee,  and  he  «a< 
the  party  named  as  vendee.  But,  wbai  v« 
reach  those  parts  of  the  deed  wherein  the 
estate  is  actually  conveyed,  the  word  "diii- 
dren"  is  not  used.  The  beneficial  estate  is 
to  Catherine  Shumate,  her  heirs  and  assigns, 
or  her  heirs  and  assigns  forever,  as  in  the 
habendum.  So  that,  as  said  before,  takins 
the  deed  as  a  whole,  we  are  of  opinion  that 
Catherine  Shumate  took  an  equitable  estate 
In  fee  simple.  This  conclusion  in  no  wise 
confilcts   with    the   principle   announced  ia 
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Bowe  T.  Richmond,  109  8.  W.  859,  3S  Ky. 
Law  Rep.  173.  In  that  case  the  vendeea  of 
the  deed  were  described  as  Caroline  Bowe 
and  her  children  by  A.  J.  Bowe,  and  after- 
wards, In  the  other  parts  <^  the  deed,  the 
estate  was  conveyed  to  Caroline  Bowe,  her 
heirs  or  her  heirs  and  assigns  forever  (as 
In  the  habendum).  Clearly  the  word  "chil- 
dren," as  nsed  In  the  caption  tn  the  case 
cited,  could  not  be  construed  as  synonymous 
with  "heirs,"  because  the  children  named 
were  limited  to  those  begotten  by  A.  J.  Bowe, 
thus  excluding  the  idea  that  it  was  used  aa 
synonymous  with  the  general  word  "heirs." 
In  addition,  the  court,  as  shown  in  the  opin- 
ion, was  largely  controlled  by  the  fact  that 
it  appeared  that  the  father  and  husband, 
A.  3.  Bowe,  furnished  the  consideration  of 
the  deed,  and  It  was  therefore  inferable  that 
he  Intended  to  make  a  provision  both  for  his 
wife  and  his  children  by  her.  The  case  cit- 
ed, therefore,  falls  within  the  exception  men- 
tioned In  the  excerpt  from  McFarland  r. 
Hatchett,  supra,  and,  as  said  before,  it  is 
In  no  wise  Inconsistent  with  the  conclusion 
we  have  reached  in  the  case  at  bar. 

For  these  reasons,  the  judgment  of  the 
trial  court  in  construing  the  deed  that  Cath- 
erine Shumate  took  an  equitable  estate  in 
fee  must  be  affirmed;   and  it  is  so  ordered. 


HATFIELD  et  al.  v.  FOLLOW AI. 
(Court  of  Appeals  of  Kentucky.    Dec.  1,  1908.) 

1.  Minks  and  Minebai;b  (5  70*)— Coal  Lease 
— itOYALTY— Evidence. 

In  a  suit  to  determine  complainant's  share 
of  royalty  payable  under  a  coal  lease,  evidence 
hrld  in.sufflcient  to  sustain  a  finding  that  com- 
plainant rented  his  part  of  the  land  for  mining 
purposes  in  order  that  his  father  and  mother 
could  rent  their  land  for  the  same  purposes. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  {  70.*] 

2.  Release  (S  33*)— Constbtjction. 

Where  several  owners  joined  In  a  mining 
lease,  reserving  a  royalty,  and  one  of  them  there- 
after, in  consideration  of  $.10,  disclaimed  any 
interest  in  and  to  an  advancement  of  royalty, 
amounting  to  $900,  paid  by  the  manager  of  the 
lessee  company  to  the  lessors,  such  owner  did 
not  thereby  disclaim  all  interest  in  future  ac- 
cruing royalties. 

[Ed.  Note.— For  other  cases,  see  Release,  Dec. 
Dig.  i  33.*} 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Action  by  John  Folio  way  against  Albln 
Hatfield  and  others.  Judgment  for  plaintiff, 
and  defendants  Hatfield  appeal.  Reversed 
and  remanded. 

York  Sc  Johnson  and  J.  H.  Robertson,  for 
appellants.    Roscoe  Vanover,  for  appellee. 

CLAY,  C.  Appellants,  Albln  Hatfield  and 
John  W.  Hatfield,  each  own  a  tract  of  coal 
land  on  Coon's  branch,  in  Pike  county,  Ky. 
Samuel  FoUoway  and  Esther  FoIIoway  joint- 


ly own  a  tract  of  coal  land  on  the  same 
branch.  Adjoining  the  lands  of  Albln  and 
John  W.  Hatfield,  appellee,  John  FoUoway, 
owns  about  four  acres  of  land  at  the  mouth 
of  Coon's  branch.  The  four  tracts  of  land 
above  mentioned  go  to  make  up  the  entire 
territory  of  Coon's  branch.  On  January  "SI, 
1902,  the  above-named  parties  all  joined  in 
a  lease  to  A.  H.  Carr,  R.  M.  McGuflln,  A.  I. 
Godfrey,  O.  W.  J.  Walker,  and  E.  W.  Cooper, 
by  which  the  lessors  leased  the  entire  lands 
to  the  lessees  for  the  purpose  of  mining,  ship- 
ping, and  transporting  the  coal  from  said 
lands.  The  consideration  was  the  payment 
of  a  royalty  of  seven  cents  per  ton  for  the 
coal  mined.  The  lessees  further  guaranteed 
a  minimum  royalty  of  $1,500  per  year  after 
the  third  year.  The  lease  did  not  provide 
how  the  royalty  should  be  divided  among 
the  lessors.  This  action  was  filed  in  the  Pike 
circuit  court  by  appellee,  John  Polloway,  for 
the  purpose  of  having  determined  what  pro- 
portion of  tlie  royalty  he  was  entitled  to.  In 
his  petition  be  claims  to  be  entitled  to  one- 
fourth  of  the  royalty.  Samuel  FoUoway  and 
Esther  FoUoway,  the  parents  of  appellee, 
made  no  defense.  Appellants,  Albln  and  John 
W.  Hatfield,  defended  on  the  ground  that  the 
appellee  joined  In  the  lease  alone  for  the  pur- 
pose of  enabling  his  father  and  mother,  Sam- 
uel and  Esther  FoUoway,  to  lease  their  land. 
This  was  denied  by  reply.  The  trial  court 
adjudged  that  appellee  was  entitled  to  one- 
fifth  of  the  royalty,  and  appellants  complain. 

It  appears  that  the  various  tracts  of  land 
embraced  In  the  lease  were  located  as  fol- 
lows: Appellee's  tract,  consisting  of  four 
acres,  was  at  the  mouth  of  Coon's  branch; 
next  to  It  lay  the  Samuel  and  Esther  Folio- 
way  tract;  next  to  this  lay  the  tract  of  John 
W.  Hatfield;  and  in  the  main  head  of  Coon's 
branch  lay  appellant  Albln  Hatfield's  tract 
It  seems  that  the  lessees  would  not  lease  the 
property  embraced  In  the  lease  unless  they 
could  secure  the  tract  owned  by  appellee.  In 
addition  to  the  other  provisions  of  the  lease, 
one  clause  therein  Is  as  follows:  "The  said 
John  FoUoway  agrees  and  binds  himself  not 
to  build  or  allow  any  one  to  build  any  house 
or  houses  on  said  land  for  store,  saloon,  or 
dwelling  houses,  and  make  this  reservation  in 
the  event  of  the  sale  of  said  land."  We  are 
of  the  opinion  that  appellants  failed  to  show 
that  appellee  rented  his  four  acres  merely  for 
the  purpose  of  permitting  his  father  and 
mother  to  rent  the  tract  which  they  owned. 
On  the  contrary,  we  think  he  was  given  every 
assurance  that  he  would  be  treated  right  by 
the  other  lessors. 

It  is  fnrther  contended  that  the  following 
writing  is  evidence  of  the  fact  that  appellee 
disclaimed  any  interest  In  the  royalties  due 
under  the  lease:  "I,  John  FoUoway,  one  of 
the  original  lessors  of  a  deed  given  by  Sam- 
uel FoUoway  and  wife,  John  W.  Hatfield  and 
wife,  Albln  Hatfield  and  wife,  and  myself  and 
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wife,  to  A.  H*.  Carr,  R.  M.  McGuflSn,  A.  I. 
Godfrey,  C.  W.  J.  Walker,  and  E.  W.  Cooper, 
bearing  date  tbe  Slst  day  of  January,  1902, 
and  of  record  In  Pike  county,  Ky.,  and  as- 
signed by  them  to  tbe  Blackberry,  Ky.  &  W. 
Va.  C.  &  O.  Co.,  do  hereby  disclaim  any  In- 
terest in  and  to  the  advancement  on  royalty, 
amounting  to  nine  hundred  ($900.00)  dollars, 
this  day  paid  by  C.  W.  J.  Walker,  manager 
for  said  company,  to  said  other  lessors.  This 
30th  day  of  April,  1904.  [Signed]  John  Fol- 
loway."  It  appears,  however,  that  the  lessees 
did  not  want  to  pay  the  $900  and  thereafter 
have  a  question  raised  as  to  whether  the  pay- 
ment had  been  made  to  the  proper  parties. 
Therefore  the  lessees  paid  appellee  $50  and 
secured  from  him  the  disclaimer  set  out 
above.  This  was  done  merely  for  their  own 
protection,  and  the  circumstances  under  which 
the  writing  was  signed  show  that  it  was  ex- 
ecuted for  no  other  purpose.  There  is  noth- 
ing to  show  that  appellee  disclaimed  an  in- 
terest In  other  royalties,  and  he  received  from 
the  lessees  the  $50  as  a  consideration  alone 
for  the  execution  of  the  writing  referred  to. 

We  conclude,  from  the  whole  record,  that 
appellee  Is  entitled  to  a  certain  portion  of  the 
royalty.  How  much,  we  think,  depends  alto- 
gether upon  the  ratio  which  tbe  value  of  his 
property  bears  to  tbe  value  of  the  entire 
property  embraced  in  the  lease.  It  appears 
that  the  other  lessors  owned  about  600  acres 
of  land.  This  land  was  worth  some  $25  per 
acre ;  thus  making  the  value  of  the  600  acres 
about  $15,000.  Tbe  testimony  as  to  tbe  value 
of  appellee's  4  acres  of  land  is  very  conflict- 
ing. It  is  variously  estimated  at  from  $150 
to  $12,000.  While  there  can  be  no  doubt  that 
it  is  valuable  land,  and  especially  so  for 
the  purpose  of  the  lease  In  which  It  is  em- 
braced, we  are  of  the  opinion  that  its  value 
was  fixed  by  appellee's  witnesses  at  a  sum 
far  In  excess  of  Its  real  worth.  Taking  into 
consideration  its  advantageous  location,  and 
tbe  restriction  contained  in  the  lease  upon  its 
use  by  ai^llee,  we  are  of  the  opinion  that 
the  land,  for  the  purpose  of  the  lease,  is 
worth  about  $1,000.  This  would  make  the 
value  of  the  entire  property  $16,000.  We 
therefore  conclude  that  appellee  Is  entitled 
to  one-sixteenth  of  the  royalties  provided  for 
in  the  lease. 

For  the  reasons  given,  the  judgment  is  re- 
versed and  cause  remanded,  with  directions 
to  enter  a  Judgment  in  conformity  with  this 
opinion. 


CINCINNATI,  N.  O.  ft  T.  P.  RT.  CO. 
V.  EARLS'  ADM'R. 

(Court  of  Appeals  of  Kentucky.    Dec.  2,  1908.) 

1.  Raii,boad8  (S  339*)  —  Tbespassebs  —  Case 
Requibkd. 

If  decedent  was  on  a  railroad  track  when 
he  was  struck  at  a  place  other  than  a  crossing, 
tbe  railroad  company  owed  him  no  duty  except 


to  exercise  ordlna^  care,  after  diacorering  hia 
In  peril,  to  save  him  from  injury  or  death. 

[Ed.  Note.— For  other  cases,   see    Railnndi. 
Cent  Dig.  H  1238,  1239 ;   Dec.  Dig.  I  359.*] 

2.   RAII.BOAOB   ({  400*)— GBOSSIMO  A.CCXDEST— 

QtrEsnoKB  roB  Jubt. 

PlaintilTa  evidence  showed  that  decedes; 
was  killed  on  a  turnpike  crossing;  that  defend- 
ant's train  was  running  between  50  and  00 
miles  an  hour;  that  it  gave  no  sienal,  exe«^ 
the  alarm  whistle  which  was  sounded  an.  instan: 
before  the  accident;  and  that  a  person  on  tbs 
engine  could  have  seen  decedent  where  he  ns 
killed  for  more  than  half  a  mile.  Defendant'! 
evidence  showed  that  all  required  signals  were 
given ;  that  decedent  was  seen  when  the  trais 
was  half  a  mile  away  walking  on  m,  differect 
track  from  that  on  which  the  train  was  nut- 
ning;  and  that,  just  before  the  train  readitd 
decedent,  be  went  on  the  track  ahead  of  the  es- 
gine,  and  that  It  was  then  to  late  to  atop  or 
check  the  train.  Held,  that  the  only  gnestioia 
for  the  Jury  were  whether,  after  decedent  ms 
at  or  on  the  crossing,  defendant's  servants  gave 
proper  signals,  kept  a  lookout,  and  used  ordinair 
care ;  whether  decedent  was  on  the  track  not  ai 
a  crossing ;  and  whether  there  waa  contribntorx 
negligence,  but  for  which  decedent  woald  not 
have  been  killed. 

[Sid.  Note.— For  other  cases,  aee   Railroad 
Cent.  Dig.  H  1365-1381 ;   Dec.  Dis.  |  400.*] 

8.  Tbiai.  (I  252*)  —  IiTBisnonoirB  —  Appuca- 
Bii.rrr  to  Evidbnck. 

Instructions  should  be  CMiflned  to  the  is- 
sues presented  by  the  evidence. 


[Ed.  Note.— For  other  cases,  see   Trial,  Cent. 
ig.  If  596-612;  Dec.  Dig.  8  252.  •] 


Dig. 


Appeal  from  Circuit  0>urt,  Grant  Oonnty. 

"Not  to  be  officially  reported." 

Action  by  James  Earls'  administrator 
against  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company.  Judgment'  fbr 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

A.  G.  De  Jarnette  and  John  GalTln,  Air 
appellant.  J.  J.  Blackburn  and  Camea  t 
Ernst,  for  appellee. 

NUNN,  J.  This  appeal  is  from  a  Judgment 
for  $3,000  recovered  by  appellee  for  the  neg- 
ligent killing  of  his  intestate.  According  to 
appellee's  evidence,  James  Earls  was  killed 
when  on  the  Covington  &  Lexington  turn- 
pike where  it  crosses  appellant's  track.  Just 
Inside  the  corporate  limits  of  tbe  town  of 
WUllamstown;  and  appellant's  train  of  oat 
that  killed  him  was  running  at  the  time  at 
a  very  rapid  rate,  to  wit,  50  or  60  miles  an 
hour,  and  did  not  blow  a  whistle  or  rlog 
the  bell,  or  give  any  warning  of  its  approach 
to  that  place.  There  was  no  evidence  In- 
troduced by  appellee  to  show  any  customary 
use  of  appellant's  track  between  the  pike 
where  Earls  was  killed  and  the  next  public 
crossing  300  or  400  yards  south  from  which 
the  train  approached  the  pike.  There  was 
evidence  showing  that  appellant's  track  at 
this  point  was  in  a  sparsely  settled  portion 
of  the  town.    When  James  Eiarls  was  struck. 
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le  was  leading  a  little  child,  and  was  either 
mocked  or  carried  north  of  the  turnpike 
Tossing  a  distance  of  about  150  feet,  thrown 
ipon  the  right-hand  side  of  the  track,  and 
he  little  girl  was  knocked  or  carried  about 
95  feet  from  the  crossing,  and  thrown  upon 
Jie  left-hand  side  of  the  track.  They  were 
>oth  Instantly  kUIed.  As  stated,  appellee's 
jvldence  conduced  to  show  that  they  were  at 
>r  on  the  crossing  when  struck,  and  that  no 
ilgnals  or  warnings  of  any  kind  were  given 
>f  the  train's  approach  to  the  crossing,  ex- 
«pt  the  alarm  whistle  was  sounded  an  in- 
itant  before  they  were  struck,  and  further 
ihowed  that  appellant's  track  was  nearly 
itralght  for  a  distance  south  of  the  crossing 
Tor  nearly  one-half  a  mile,  and  that  a  per- 
)on  on  the  engine  could  have  seen  Earls  at 
Jie  point  he  was  killed  for  more  than  that 
llstance.  Appellant's  testimony  tended  to 
ihow  that  Earls  was  struck  by  the  engine 
25  or  30  yards  before  reaching  the  crossing, 
Jiat  all  the  signals  for  the  crossing  and  for 
:he  station  in  WilUamstown  were  given  be- 
fore Earls  was  hit  by  the  engine.  Those  in 
;barge  of  the  engine  stated  that  they  saw 
Saris  and  the  little  girl  when  they  were 
ibont  one-half  mile  away;  that  they  were 
:ben  walking  on  a  diflferent  track  from  the 
>ne  on  which  the  train  was  on;  that,  Just 
yetoTB  reaching  them,  they  left  the  track  and 
.vent  onto  the  track  the  train  was  on  just 
ahead  of  the  engine;  and  that,  when  they 
liscovered  their  peril,-  they  could  not  stop 
)r  check  the  train  and  save  them.  This  tes- 
timony was  contradicted  by  appellee's  wit- 
lesses.  There  was  no  evidence  to  the  effect 
ihat  this  was  an  unusually  dangerous  cross- 
ing. 

Under  these  facts,  there  were  only  three 
luestlons  to  be  submitted  by  the  court  to 
'he  Jury:  First  If  Earls  was  at  or  upon 
the  pike  crossing,  did  appellant's  servants 
in  charge  of  its  train  give  the  proper  signals, 
xeep  a  lookout,  and  use  ordinary  care  in  the 
approach  to  the  public  crossing  for  the  pro- 
tection of  those  on  the  crossing?  Second. 
Was  E^rls  on  appellant's  track  when  struck 
it  a  place  other  than  the  crossing?  If  so, 
they  owed  him  no  duty  other  than  to  use 
ordinary  care,  after  discovering  him  and  his 
:>erll,  if  they  did  so,  to  save  him  from  injury 
ar  death.  Third.  Was  there  contributory 
negligence  on  the  part  of  Earls  which  so 
:»ntributed  to  his  Injury,  and  but  for  which 
ae  would  not  have  received  same?  The  in- 
structions given  by  the  lower  court  to  the 
jury  were  not  confined  to  these  questions, 
ind  were  therefore  erroneous.  On  another 
trial,  if  the  testimony  is  substantially  the 
jame,  the  conrt  will  confine  itself  in  Its  in- 
structions to  the  questions  above  Indicated. 

For  these  reasons,  the  judgment  of  the  low- 
er court  is  reversed,  and  the  case  remanded 
Cor  further  proceedings  consistent  herewith. 


LOUISVILLE  HOME  TELEPHONE  OO.  et 
al.  V.  CITI  OF  LOUISVILLE  et  al. 

(Court  of  Appeals  of  Kentucky.    Nov.  20,  1908.) 

1.  Mandamus  (|   1*)— Nature. 

"MandamuB,''  as  defined  by  Civ.  Code  Prac. 
$  477,  and  the  courts,  is  a  writ  commandlne  the 
performance  of  some  duty,  In  the  performance 
of  which  the  applicant  for  the  writ  is  interested, 
or  by  the  nonperformance  of  which  he  is  ag- 
grieved or  injured. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  H  1-3;    Dec  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4323-4330;    vol.  8,  pp.  7714,  7715.] 

2.  Mandauub  (I  23*1— Natubb— Pebsons  En- 
titled TO  RELIEr. 

A  private  person,  who  shows  a  direct  and 
special  interest  in  himself,  may  apply  for  a 
writ  of  mandamus  to  enforce  a  public  duty,, 
though  the  public  may  be  affected,  and  it  may 
be  the  duty  of  the  commonwealth  or  the  public,, 
through  its  officers,  to  act  in  the  matter. 

[Ed.  Note. — For  other  cases,  see  Mandamus,. 
Cent.  Dig.  i  55;  Dec.  Dig.  {  ^.*] 

3.  MANDAUue  (I  10*)— Nature  of  Rights  to 
BE  Enfobceo. 

Mandamus  cannot  be  maintained,  unless 
there  is  a  legal  right  in  the  applicant  for  the 
writ  and  a  corresponding  duty  unposed  on  the 
respondent. 

[Ed.  Note.— For  other  cases,  see  Mandamus,. 
Cent  Dig.  (  87;    Dec  Dig.  i  10.*] 

4.  Nuisance    (j    72*)-»Pubi.io    Nuisances — 
'    RiQETS  and  Remedies  of  Pbivate  Persons. 

A  private  individual  can  enjoin  or  recover 

damages  for  a  public  nuisance  when  he  shows 

Injury  distinct  n°om  that  suffered  by  the  public. 

[Ed.    Note.— For  other  cases,   see   Nuisance^ 

Cent  Dig.  g§  164-169;    Dec  Dig.  f  72.*] 

3.  Mandauub  (J  23*)—Natube— Persons  En- 
titled to  Relief— "Dibect  and  Special 
Interest." 

The  "direct  and  special  Interest"  of  a  private 
individual  which  entitles  him  to  apply  for  man- 
damus to  enforce  his  private  right  in  the  per- 
formance of  a  public  duty  must  be  Independent 
of  and  distinguishable  from  that  which  obtains 
to  him  in  common  with  the  general  public, 
though  it  may  not  be  nece8.<!ary  that  such  par- 
ticular interest  should  be  different  in  kind  from 
that  of  the  general  public  or  peculiar  to  the 
Individual  alone. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §1  55,  56;   Dec.  Dig.  {  23.*] 

6.  Mandamus  (J  23*)— Nature— Pebsonb  E3n- 
titled  to  Relief. 

An  application  by  private  individuals  for 
mandamus  to  compel  a  city's  executive  board 
to  advertise  and  spU  a  telephone  franchise  as 
directed  by  an  ordinance  providing  therefor, 
which  avers  that  the  applicants  are  taxpayers, 
and  that  one  of  them,  who  owns  an  existing 
franchise,  expects  to  purchase  the  new  fran- 
chise, without  any  showing  as  to  how  their 
property  or  other  legal  right,  or  the  city's  prop- 
erty or  revenue,  are  injured  by  the  refusal  to 
sell  tiie  franchise,  does  not  show  that  the  ap- 
plicants have  such  private  right  as  entitled  them 
to  the  writ 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  8§  55,  56;    Dec.  Dig.  {  23.*] 

7.  Mandamus  (J  148*)— Proceedings— Par- 
ties. 

Mandamus  to  compel  a  city's  executive 
board  to  advertise  and  sell  a  telephone  fran- 
chise as  directed  by  an  ordinance  providing 
therefor  involves  the  enforcement  of  a  public 
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duty,  and  a  private  Individual,  who  is  a  citizen 
and  a  resident,  engaged  in  business  in  the  city, 
and,  as  such,  interested  in  the  execution  of  the 
law.  is  a  proper  relator  to  institute  such  pro- 
ceedings for  the  public,  when  the  city  attorney 
or  other  representative  of  the  commonwealth 
fails  to  act  in  the  matter. 

[BM.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  f  280 ;   Dec.  Dig.  S  148.*1 

8.  Appeai,  ano  Ebbob  ({  174*)— Presenta- 
tion Ilf  LOWEB  COUBT  OF  GBOUNOB  OF  JEtB- 
VIEW. 

The  objection  that  relators,  in  a  mandamus 
proceeding  for  the  public,  did  not  proceed  in 
the  name  of  the  commonwealth  cannot  be  raised 
for  the  first  time  on  appeal. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1124;  Dec.  Dig.  |  174.*] 

9.  Mandavus  it  154*)  —  Pboceedinqs— Pas- 
ties. 

An  objection  that  relators,  in  a  mandamus 
proceeding  for  the  public,  did  not  proceed  in 
the  name  of  the  commonwealth  may  be  obviated 
by  an  amendment. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  i  315;    Dec.  Dig.  |  154.»I 

10.  MuNioiPAL  Cobfobations  (8  680*)— Use 
OF  Stkeets— Grant  of  Fbanciiiseb. 

Ail  ordinance  charging  the  board  of  public 
works  with  the  duty  of  advertising  and  selling 
a  telephone  franchise  provided  for  in  the  ordi- 
nance, is  within  the  power  of  the  city  council. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  8  1460;  Dec.  Dig.  { 
680.*] 

11.  Municipal  Cobfobations  (}  680*)— Use 
of  Streets — Obant  of  Franchises. 

A  municipality  has  the  power  to  maintain 
and  operate  plants,  and  use  the  public  streets, 
for  furnishing  public  utilities,  such  as  water, 
light,  and  telephone  service,  for  itself  and  to  its 
inhabitants,  and  it  may  discharge  such  power 
by  others,  upon  such  terms  as  may  be  agreed 
upon  in  the  form  prescribed  by  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1460;  Dec  Dig.  { 
680.*] 

12.  Franchises  (8  1*}— Nature  of  Right. 

^tat  is  commonly  termed  the  "granting" 
of  a  franchise  by  a  city  for  a  public  utility,  such 
as  a  telephone  franchise,  is  in  the  nature  of  a 
contract  by  the  city  with  the  grantee  for  the 
performance  of  a  public  service,  and  the  primary 
object  is  not  the  revenue  to  be  obtained  for  the 
dij,  but  the  securing  of  efficient  service  upon 
■ucli  terms  as  will  promote  the  greatest  good. 

[E^.  Note. — For  other  cases,  see  Franchises, 
Cent.  Dig.  i  1;   Dec.  Dig.  8  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2929-2941;    vol.  8,  p.  7666.] 

13.  Monopolies  (8  6*)— Validity  of  Qbantb 
—Franchises. 

That  an  ordinance  for  the  public  sale  of 
a  telephone  franchise  to  the  owner  of  an  ex- 
isting franchise  eliminates  the  owner  of  an- 
other franchise  as  a  bidder  at  the  sale  does  not 
render  it  repugnant  to  Const.  8  164,  prohibit- 
ing monopolies ;  the  purpose  of  the  ordinance 
being  to  preserve  effective  competition. 

[Ed.  Note.— For  other  cases,'  see  Monopolies, 
Dec.  Dig.  8  6.*1 

14.  MtJNiciPAL  Cobfobations  (1 871*)— Debts 
— Release— Grant  of  Fbanchiseb— Valid- 
ity. 

The  relation  between  a  cltv  and  the  owner 
of  an  existing  telephone  franchise  being  quasi 
contractual  for  the  performance  of  a  service, 
an  ordinance  modifying  the  terms  of  the  fran- 
chise for  the  purpose  of  securing  more  effective 


service  in  competition  with  the  owner  of  anotbfr 
franchise  is  not  Invalid  aa  releasing  an  indebtcj- 
ness  or  liability  to  the  mnnicipalitr  In  violatici 
of  Const  8  52. 

[Ed.  Note. — For  other  cases,  see  Municipi: 
Corporations,  Dec.   Dig.  {  871.*] 

Hobson,  Nunn,  and  Carroll,  JJ.,  dissentiii{  is 
part 

Appeal  from  Circuit  Court,  JeffeiH« 
County. 

"To  be  officially  reported." 

Mandamus  by  the  Louisville  Home  Tele- 
phone Company  and  another  against  the  Citr 
of  Louisville  and  others.  From  a  Judgment 
for  defendants,  plaintiffs  appeal.    Beveised. 

Helm  &  Helm,  Helm  Bruce,  and  Kobi. 
Balrd,  SIoss  &  Kobn,  for  appellants.  A.  L 
Richards,  A.  B.  Benslnger,  and  Dodd  t 
Dodd,  for  appellees. 

LINDSET,  J.  The  case  presented  by  th« 
record  Is  an  application  by  tbe  tioalsville 
Home  Telephone  Company  and  John  Cole- 
man against  the  city  of  Louisville  and  ce^ 
tain  named  persons,  who  constitute  ibe 
"board  of  public  works"  of  said  dty,  for  i 
writ  of  mandamus  to  compel  such  "boanl  of 
public  works"  to  advertise  and  sell  at  pvir 
lic  sale  a  certain  telephone  franchise  ir 
said  city,  claimed  to  have  been  provideil 
for,  and  its  advertisement  and  sale  dirot- 
ed  to  be  made  by  such  board,  by  an  onli- 
nance  of  the  general  council  of  said  citr. 
alleged  to  have  been  duly  passed  by  b''''.'' 
boards  of  the  general  council  of  said  dty, 
and  to  have  become  obligatory  without  the 
mayor's  signature  on  May  26,  190S.  The 
plaintiffs  or  applicants,  as  required  by  se.- 
tlon  474,  ClT.  Code  Prac,  filed  a  petition 
stating  tbe  cause  and  ground  of  the  appli- 
cation, to  which  the  defendants  or  reqKind- 
ents  filed  general  demurrers,  and,  not  wair- 
ing  tbe  demurrers,  also  filed  answers. 

The  demurrers  to  the  petition  raise  pri- 
marily the  question  whether  or  not  the  facts 
stated  in  that  pleading  show  a  right  in  tbe 
applicants  to  the  writ  against  tbe  appellees, 
the  members  of  the  "board  of  public  worts." 
This  question  may  be  considered  from  two 
aspects,  tbe  one  as  to  the  right  of  tbe  ap- 
pellants, under  the  facts,  to  sue  for  and  ob- 
tain the  writ,  and  the  other  as  to  tbe  liabili- 
ty, so  to  speak,  of  the  appellees,  constirat- 
Ing  the  board  of  public  works,  to  the  writ 
It  is  contended  for  tbe  appellants  that  theT 
are  proper  applicants  for  the  writ,  not  onl.» 
because  of  their  private  right  in  tbe  relief 
sought,  but  also  because  there  is  involved 
a  public  right,  and  the  object  is  the  enforce- 
ment of  a  public  duty.  Obviously  tbe  dete^ 
minatioo  of  tbe  questions  presented  involTts 
tbe  consideration  of  tbe  nature  and  purpose 
of  tbe  writ  of  mandamus,  tlie  character  of 
the  right  of  tbe  applicant  entitling  him  to 
obtain  it,  and  against  whom  tbe  writ  may  is- 
sue.   Mandamus  Is,  by  section  477,  Civ.  Code 
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Prac,  tbus  defined :  "The  writ  of  mandamns, 
IS  treated  of  in  this  chapter,  Is  an  order  of 
I  court  of  competent  and  original  Jurlsdlc- 
:ion,  commanding  an  execatlve  or  mlnlste- 
-Inl  officer  to  perform  an  act,  or  omit  to  do 
in  act,  the  performance  or  omission  of 
ivhich  Is  enjoined  by  law;  and  is  granted 
)n  the  motion  of  the  party  aggrieved,  or  of 
:he  commonwealth  when  the  public  interest 
s  affected."  This  statutory  definition  does 
lot  differ  materially  from  those  given  by 
:he  law  writers  and  the  courts.  Bncy.  P.  & 
?.  vol.  13,  p.  487 ;  L^g  v.  Annapolis,  42  Md. 
>03.  In  the  case  jnst  mentioned  the  court 
;oncisely  said:  "It  la  a  writ  commanding 
:he  performance  of  some  act  or  duty,  there- 
n  specified.  In  the  performance  of  which 
:he  applicant  for  the  writ  Is  interested,  or 
>y  the  nonperformance  of  which  he  Is  ag- 
jrleved  or  injured."  It  Is  evident,  then, 
:hat  there  must  be  some  right  which  is  af- 
fected by  the  performance,  or  nonperform- 
ance, of  the  act  sought  to  be  compelled  or 
^strained ;  and,  if  that  right  is  in  the  pub- 
ic, and  the  object  is  the  enforcement  of  a 
public  duty,  the  commonwealth,  or  the  pub- 
ic In  some  form,  should  be  the  applicant 
'or  the  writ,  but  If  the  right  to  be  affected 
)e  merely  that  of  a  private  person,  that  per- 
son must  be  the  applicant,  and  that  the  per- 
'ormance,  or  nonperformance,  as  the  case 
may  be,  of  the  act  must  be  a  duty  which  the 
aw  enjoins  upon  the  respondent  to  the  writ. 
As  to  the  interest  required  on  the  part  of 
in  Individual  to  make  him  a  proper  party 
to  apply  for  such  writ,  there  is  some  con- 
aict  in  the  authorities.  In  Ency.  P.  &  P. 
rol.  13,  p.  630,  the  author  writes:  "In  the 
greater  number  of  states  it  is  held  that  a 
private  relator  applying  for  a  writ  of  man- 
lamus  must  show  some  special  Interest  In 
ttlmself."  While  In  the  extended  note  to  the 
;ase  of  Dane  v.  Derby,  reported  in  89  Am. 
Dec.,  the  annotator,  on  page  471,  says: 
•The  doctrine  supported  by  the  great  weight 
3f  authority  Is  that,  where  the  relief  sought 
Is  merely  private,  the  relator  must  show 
some  special  Interest  In  the  matter;  but, 
(vhere  the  question  is  one  of  public  right, 
3ind  the  object  the  enforcement  of  a  public 
duty,  he  need  not  show  that  he  has  any  spe- 
cial Interest  In  the  result.  It  la  In  that  case 
sufficient  for  him  to  show  that  he  Is  a  citi- 
zen, and,  as  such.  Interested  in  the  execu- 
tion of  the  laws  (citing  authorities).  Other 
courts  hold  that  the  relator  must  show  a 
special  Interest  in  the  subject-matter  of  the 
proceedings."  And  in  Bncy.  P.  &  P.  vol.  13, 
p.  632,  it  Is  said:  "In  some  Instances  a  dis- 
tinction has  been  made  between  public  du- 
ties due  the  state  In  Its  sovereign  capacity 
and  those  public  duties  affecting  all,  or  a 
large  number,  of  the  citizens.  When  the 
duty  Is  of  the  latter  kind,  it  is  held  that 
a  private  citizen  may  be  the  relator  In  a 
mandamus  proceeding  to  enforce  it" — citing, 
among  other  authorities,  the  case  of  Union 
Pac.  R.  Co.  T.  Hall,  01  U.  S.  843,  23  L.  Ed. 


428.  In  the  case  last  mentioned  the  Supreme 
Court  wrote:  "There  Is,  we  think,  a  decided 
preponderance  of  American  authority  in  fa- 
vor of  the  doctrine  that  private  persons  may 
move  for  a  mandamus  to  enforce  a  public 
duty,  not  due  to  the  government  as  such, 
without  the  intervention  of  the  government 
law  officer."  It  Is,  we  think,  definitely  set- 
tled by  the  decisions  of  this  court  that, 
though  the  public  Interest  may  be  affected, 
and  it  may  be  the  duty  of  the  commonwealth 
or  the  public,  through  some  of  Its  agencies, 
to  act  In  the  matter,  yet,  a  private  person, 
who  can  show  direct  and  special  Interest  in 
himself,  may  apply  for  and  obtain  a  writ  of 
mandamus.  Hammar  v.  City  of  Covington, 
60  Ky.  (3  Mete.)  494;  Trustees  of  Oatlettsburg 
T.  Kinner,  76  Ky.  (13  Bush.)  334;  Register 
Newspaper  Co.  v.  Telser,  117  Ky.  1013,  80  S. 
W.  478;  Merchants'  Police,  etc.,  Co.  v.  Citi- 
zens' TeL  Co.,  123  Ky.  90,  93  8.  W.  642. 

As  to  the  character  of  right  entitling  an 
applicant  to  the  writ  of  mandamus,  the  au- 
thorities are  to  the  effect  that  it  must  be 
a  clear,  complete,  and  existing  legal  right. 
Ency.  P.  &  P.  vol.  13,  pp.  496,  497 ;  Cyc.  vol. 
26,  pp.  151,  153,  164.  Or  In  the  language  of 
this  court:  "Mandamus  cannot  be  maintain- 
ed unless  there  Is  a  legal  right  In  the  ap- 
pellant, and  a  corresponding  duty  Imposed 
by  law  on  the  appellee."  Lowe  v.  Phelps, 
Judge,  77  Ky.  (14  Bush)  647.  When  It  is 
considered  that  the  public  rights  and  duties 
enforceable  by  mandamus  are  of  such  great 
variety,  and  that  the  measure  of  the  Inter- 
est of  a  private  Individual  therein  to  en- 
title him  to  Invoke  that  remedy  must,  of 
necessity,  largely  depend  upon  the  nature  of 
the  right  or  duty  sought  to  be  enforced  In 
each  particular  case.  It  Is  readily  seen  why 
the  authorities  have  not,  and  possibly  can- 
not, lay  down  any  general  rule  as  to  what 
constitutes  an  Interest  sufficient  to  entitle 
a  private  individual  to  institute  mandamus 
proceedings  to  enforce  a  public  right  or  com- 
pel the  i)erformance  of  a  public  duty. 

lu  each  of  the  cases  of  Catlettsburg  y. 
Kinner  and  Hammar  v.  Covington,  supra, 
the  effect  of  the  holding,  in  an  opinion  by 
Lindsay,  Chief  Justice,  was  that  abutting 
property  holders  on  a  public  street,  by  rea- 
son of  their  peculiar  and  particular  right  In 
the  use  of  the  street  as  a  means  of  Ingress 
and  egress  to  and  from  their  properties,  and 
the  apparent  danger  to  their  properties,  dis- 
tinguishable from  the  right  In  the  general 
public  to  the  use  of  the  street  as  a  highway, 
had  such  direct  and  special  interest  as  en- 
titled them  to  a  writ  of  mandamus  to  compel 
the  preservation  and  repair  of  the  street  by 
those  upon  whom  the  law  placed  that  pub- 
lic duty. 

The  case  of  Register  Newspaper  Co.  y. 
Yelser,  supra,  cited  In  the  brief  of  counsel, 
was  where  the  newspaper  company  was,  by 
due  selection  and  appointment,  the  official 
newspaper  of  the  dty  of  Paducah,  and  as 
such  was  required  and  entitled  to  publish. 
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at  Its  K^nilar  rates  for  advertising,  all  or- 
dinances, resoIutionB,  notices,  etc.,  which,  un- 
der the  charter  or  ordinances  of  the  dty, 
were  required  to  be  published.  There  were 
certain  delinquent  tax  lists,  which  the  law 
required  should  be  sold  at  public  auction,  the 
lists  and  the  notice  for  the  sale  thereof  to 
be  published  for  at  least  two  weeks  la  the 
city's  official  newspaper.  The  city  official 
charged  with  the  duty  of  famishing  such 
lists  and  notice  for  publication  faUed  and  re- 
fused to  do  BO.  This  court  held  that  the 
Register  Newspaper  Ck>mpany  could,  by  man- 
damus, compel  the  city's  official  whose  duty 
it  was  to  furnish  the  delinquent  tax  lists 
and  notice  of  sale  for  pablication.  Thereby, 
in  effect,  holding  that  the  newspaper  com- 
pany had  direct  and  special  interest  in  hay- 
ing for  publication  and  adrertlsement  the 
delinquent  tax  lists  and  the  notice;  such  in- 
terest being  clearly  its  legal  right  to  adver- 
tise  the  lists  and  the  notice  for  their  sale, 
and  to  receive  therefor  pay  at  Its  regular 
rates  for  advertising. 

The  case  of  the  Merchants'  Police  &  Tele- 
graph Company  v.  Citizens'  Telephone  Com- 
pany, supra,  was  where  the  appellee  had  a 
telephone  franchise,  obtained  from  the  city 
in  accordance  with  the  provisions  of  section 
164  of  the  Oonstitution,  and  appellants  did 
not  purchase  a  telephone  franchise  ^s  pro- 
vided by  that  section  of  the  Constitution,  but 
was  operating  Its  telephone  plant  in  the 
city  without  authority  of  law,  under  an  at- 
tempted grant  to  it  by  the  city  couocll, 
which,  being  void,  conferred  no  right  what- 
ever. This  court  held  that  the  appellee,  as 
a  citizen  and  taxpayer  In  the  city,  had  the 
right  by  action  to  put  an  end  to  the  wrong 
so  perpetrated  by  the  council,  by  stopping 
appellant  from  further  acting  under  the  Il- 
legal grant  Why?  The  court  in  the  opinion* 
gives  the  answer.  The  appellee  was  inter- 
ested, as  was  each  and  every  other  taxpayer, 
in  preventing  loss  to  the  city  by  the  Illegal 
gift  of  a  valuable  franchise,  which,  if  sold, 
would  Increase  the  city's  revenues  and  there- 
by lessen  the  amount  necessary  to  be  raised 
by  taxation. 

The  relation  of  private  individuals  to  com- 
mon or  public  nuisances  may  be  referred  to 
as  analogous  to  the  question  being  consider- 
ed. This  court  has  repeatedly  held  that  pri- 
vate individuals  can  enjoin,  or  sue  to  recover, 
damages  for  an  act  constituting  a  common  or 
public  nuisance  when  they  show  that  they 
will  receive,  or  have  received,  injury  dis- 
tinct from  that  suffered  by  the  public.  Glea- 
Bon  V.  Schneider,  7  Ky.  Law  Rep.  834.  Mays- 
vlUe  &  Mt  Sterling  T.  P.  Co.  v.  Ratcliff,  85 
Ky.  244,  3  8.  W.  148.  Beckham,  etc.,  v. 
Brown,  etc.,  40  S.  W.  684,  19  Ky.  Law  Rep. 
619.  The  rule  deducible  from  these  and  kin- 
dred cases  from  this  court,  and  sustained,  we 
think,  by  the  weight  of  authority  at  large, 
is  that  the  "direct  and  special  interest"  of  a 
private  individual,  which  would  entitle  him 


to  apply  In  his  own  behalf  for  and  obtain  i 
writ  of  mandamus  to  enforce  bla  privae 
right,  mast  be  Independent  of  and  dlsCb- 
guishable  from  that  which  obtains  to  him  la 
common  with  the  general  public  or  to  tlw 
mass  of  the  community;  though  it  may  nest 
be  necessary  that  such  particular  intoes: 
should  be  different  in  kind  from  that  of  tte 
general  public,  or  peculiar  to  the  indlvidia: 
alonfc 

In  the  case  here  in  hand  the  "canse  anA 
ground"  of  the  application  are  the  averments, 
in  substance,  as  follows:  That  each  of  Us 
applicants  is  the  owner  of  real  and  perwmtl 
property  in  the  city,  a  taxpayer  to  the  dtj. 
and  engaged  in  business  therein;  that  the  ap- 
plicant John  Coleman  is  a  citizen  and  resi- 
dent of  the  city,  and  the  applicant  the  Loais- 
ville  Home  Telephone  Company  is  the  owssr 
and  operator  of  a  telephone  plant  In  sail 
dty ;  that  the  ordinance  exhibited  was  diil.r 
passed,  etc.,  and  became  obligatory  withoirt 
the  signature  of  the  mayor;  that  by  the 
terms  of  such  ordinance  it  is  made  the  dmj 
of  the  "board  of  public  works"  of  the  city 
of  Louisville  to  advertise  and  sell  the  fun- 
chlse  (in  the  ordinance  provided)  for  the  a^ 
qulsition  and  operation  of  a  telephone  sys- 
tem In  the  city;  that  the  applicants  ban 
demanded  of  the  defendants,  named  as  t!i« 
board  of  public  works  of  the  city,  "to  pro- 
ceed with  the  advertisement  of  sale,  and  vHi 
the  sale,  and  have  also  demanded  of  the  dcv. 
through  its  chief  executive  officer,  the  maror 
thereof,  to  cause  said  advertisement  to  be 
made,  but  said  defendants  have  refused  thus 
to  proceed,  and  have  announced  that  they  do 
not  intend  to  advertise  or  sell  said  fran- 
chise"; and  that  "plaintiff  the  Louisville 
Home  Telephone  Company  has  a  special  in- 
terest in  the  sale  of  said  franchise,  becan^ 
it  exi)ects  and  Intends  to  become  a  bidder 
for  said  franchise,  when  sold  by  the  tKiard 
of  public  works,'  and  hopes  to  t>ecome,  acj 
believes  it  will  become,  the  purchaser  there- 
of, and  It  desires  to  have  the  opportunity  of 
thus  acquiring  the  franchise  for  the  operatioa 
of  a  telephone  plant  in  the  city  of  Louisville. 
In  accordance  with  the  terms  set  forth  in  the 
ordinance."  Under  the  rule  above  stated,  do 
these,  the  only  facts  alleged  as  the  "canx 
and  ground"  of  their  application,  show  aw 
"direct  and  special  Interest"  in  appellants, 
separate  and  apart  from  the  general  public 
In  having  the  telephone  franchises  contem- 
plated by  the  ordinance  advertised  and  soM? 
It  is  insisted  by  counsel  in  argument  tlia: 
they  do,  because  it  is  alleged  that  the  appli- 
cants each  are  taxpayers  to  the  city,  and  dv 
as  authority  for  the  contention  the  cases, 
alwve  referred  to,  of  Register  Newspaper 
Co.  V.  Yeiser  and  Merchants'  Police  &  Xel^ 
graph  Co.  v.  Citizens'  Telephone  Gompanr. 
In  the  first-mentioned  of  these  cases  there 
was  no  claim  of  right  because  the  newspaper 
company  was  a  taxpayer,  or  a  dtlzen  of,  or 
engaged  In  business  in,   the  dty;    but.  tJ 
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stated  above,  the  "direct  and  special  Interest" 
9f  that  company  was  by  reason  of  Its  contract 
right  to  do  the  advertising  and  receive  the 
compensation  therefor.  In  the  other  case 
this  court  held  that  the  party  applicant,  a 
taxpayer,  was  directly  Interested  to  prevent 
Ices  to  the  city  by  an  Ulegal  gift  of  a  valu- 
able franchise,  which,  if  sold  legally,  would 
Increase  the  city's  revenue,  and  thereby  les- 
sen the  amount  necessary  to  be  raised  by 
taxation. 

Here,  In  the  pleading  being  considered,  no 
iverment  is  made  as  to  how,  or  fact  stated 
t>y  which,  It  la  made  to  appear  that  appel- 
lants' property  or  other  legal  right,  or  the 
iroperty  or  revenue  of  the  city,  are  injurious- 
ly afTected  by  the  failure  and  refusal  of  the 
appellees,  constituting  the  board  of  public 
trorks,  to  advertise  and  sell  the  franchise, 
It  Is  not  even  alleged  that  the  sale  of  the 
rrancblse  would  be  of  pecuniary  benefit  to 
:he  city.  It  may  be  argued  that,  if  the  fran- 
:bl8e  be  sold,  to  the  extent  of  the  purchase 
price  it  brings  the  revenues  of  the  city  would 
>f  necessity  be  increased,  and  that  thus,  un- 
ler  the  authority  of  the  case  of  Merchants' 
Police  &  Telegraph  Company  v.  Citizens'  Tel- 
ephone Company,  the  "definite  and  special 
uterest"  of  appellants  as  taxpayers  is  manl- 
rest  But  Is  it  true,  or  Is  it  correct  to  as- 
iume,  that  by  the  sale  of  this  franchise,  nn- 
ler  the  terms  of  the  ordinance  exhibited,  the 
revenues  of  the  city  would  of  necessity  be 
jicreased?  It  appears  from  the  application, 
tnd  the  ordinance  exhibited  and  made  part 
Jiereof,  that  the  applicant  the  Louisville 
Some  Telephone  Company  Is  now  conducting 
I  telephone  plant  under  a  franchise  purchas- 
ed from  the  city,  which  franchise  has  yet 
some  years  to  run,  and  under  the  terms  of 
Jils  ordinance,  If  It  becomes  the  successful 
)idder  for  the  franchise,  the  sale  of  which 
8  now  sought  to  be  compelled,  then  the  for- 
ner  franchise  is  to  be  void,  and  all  obllga- 
:ions  to  the  city  thereunder  be  also  void. 
Vnd  the  averment  In  the  pleading  being  con- 
lidered  Is  that  It,  the  Louisville  Home  Tele- 
>Iione  Company,  "expects  and  Intends  to  be- 
come a  bidder  for  said  franchise  ♦  *  •  and 
lopes  to  become,  and  believes  it  will  become, 
:he  purchaser  thereof."  Such  being  the  situ- 
ition,  it  will  readily  be  seen  that  it  is  alto- 
gether problematical  as  to  the  effect  the  pro- 
)Osed  sale  of  the  franchise.  If  consummated, 
vould  have  upon  the  revenues  of  the  city. 
3ut  the  pecuniary  advantage  Is  not  the  only, 
>r  the  most  Important,  consideration  In  mat- 
:er8  like  those  here  under  consideration.  Ef- 
Iclent  and  reliable  service,  at  reasonable 
rates,  is  far  more  Important,  and  is  the  di- 
rect object  to  be  obtained  rather  than,  the 
nere  purchase  price.  We  do  not  think  that 
lie  appellants  have  by  their  pleading  shown 
n  themselves  such  private  right  as  entitled 
:liem  to  obtain  the  writ  in  this  case. 

However  as  has  been  stated,  the  appellants 
;ontend  that,  even  If  they  have  not  the  req- 
ilslte  mere  private  right  to  entitle  them  to 


the  writ  sought  In  this  proceeding,  they,  be- 
ing citizens  and  residents  of,  and  engaged 
In  business  in,  the  city,  and  as  such  Inter- 
ested in  the  execution  of  the  law,  have  the 
right  as  relators  to  bring  the  matter  before 
the  court  Clearly  the  ordinance  exhibited 
with  the  petition  imposes  upon  the  board 
of  public  works  of  the  city  of  Louisville  the 
duty  of  advertising  and  selling  at  public 
sale  the  telephone  franchise  in  the  ordinance 
provided.  In  this  day  efficient  telephone 
service  is  so  essential,  not  only  In  the  con- 
duct of  private  business  In  the  cities,  as 
well  as  in  the  rural  districts,  but  is  also  so 
Important  in  the  management  and  conduct  of 
the  business  and  government  of  cities,  that 
Its  proper  lnstallatlo»  and  maintenance  and 
service  constitute  a  matter  of  decided  pub; 
He  Interest  The  question  in  this  case  is 
therefore  one  of  public  right  and  the  object 
Is  the  enforcement  of  pnbllc  duty.  And,  as 
we  have  seen  from  the  authorities  quoted 
supra,  in  such  state  of  case  a  relator  in  a 
mandamus  proceeding  need  not  show  that  he 
has  any  special  interest  In  the  result,  but 
It  Is  sufficient  for  him  to  show  that  he  Is 
a  citizen  and  resident,  and  engaged  in  busi- 
ness In  the  city,  and  as  such  interested  In 
the  execution  of  the  law,  and  that,  Inas- 
much as  the  public  duty  here  sought  to  be  en- 
forced Is  not  one  due  to  the  state  In  its 
sovereign  capacity,  the  decided  preponder- 
ance of  American  authority  Is  that  private 
persons  may  move  for  a  mandamus  to  en- 
force such  public  duty.  13  Enc.  P.  &  P.  632 ; 
Union  Pac.  R.  Co.  v.  Hall,  91  U.  S.  343,  23 
L.  Ed.  428 ;  State  v.  Weld,  30  Minn.  426,  40 
N.  W.  661;  Chicago,  etc.,  B.  Co.  v.  Suffem, 
129  111.  274,  21  K.  E.  824.  It  Is  true  that  the 
Code  provision  Is  that  the  writ  of  mandamus 
Is  granted  on  the  motion  of  the  common- 
wealth when  the  public  Interest  is  affected. 
And  It  Is  usual  for  the  commonwealth  or 
the  public  to  take  action  In  such  matters 
through  its  selected  officer.  But  there  is 
no  such  limitation  in  the  statute.  And  in 
the  present  case  the  fact  that  the  officer,, 
whose  duty  it  is  usually  to  enforce  the  pub- 
lic's rights  in  the  city,  and  represent  the 
same  In  the  courts,  is,  in  the  performance 
of  his  official  functions  as  adviser  of  the 
city  officials,  and  with  unquestioned  good 
faith  upon  his  part,  placed  in  the  adverse 
position  of  attorney  for  the  respondents  In 
this  application  raises  the  question.  Does 
the  failure  or  refusal  of  the  city  attorney, 
or  other  representative  of  the  commonwealth, 
to  seek  the  enforcement  of  this  public  duty 
preclude   Its  enforcement? 

The  facts  In  the  case  of  People  ex  rel. 
Ayres  v.  State  Auditors,  42  Mich.  42&-430, 
4  N.  W.  274,  were*  In  many  respects,  similar 
to  the  case  at  bar.  There  a  state  statute,  It 
was  contended,  Imposed  upon  the  State  Au- 
ditors the  duty  of  advertising  for  and  re- 
ceiving proposals  for  printing  the  decisions  of 
the  Supreme  Court  of  that  state.  The  audit- 
ors thought  the  statute  not  operative  at  the^ 
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time.  The  relator  was,  by  reason  of  his  be- 
ing engaged  in  the  bnsIneBS  of  printtag,  etc., 
a  competent  bidder,  and  dealred  to  become 
a  bidder  for  the  printing  and  publishing  of 
the  reports.  It  being  claimed  by  the  re- 
spondents that  if  they  had  done  any  wrong 
they  were  guilty  of  a  public  wrong,  and  not  a 
private  wrong,  and  that  only  the  represen- 
tatlye  of  the  state  could  complain  of  their 
misconduct,  the  question  arose  whether  the 
court  would  allow  a  private  relator  to  com- 
plain of  the  alleged  omission  of  duty.  The 
court  said  In  part:  "In  the  present  case  the 
officer  whose  duty  It  usually  is  to  enforce 
the  rights  of  the  state  in  this  court,  in  the 
performance  of  his  official  functions  as  ad- 
viser of  the  state  officers,  placed  himself  in 
an  adverse  position,  and  appears  for  the 
respondents  on  this  application.  Inasmuch, 
then,  as  the  Attorney  General  refuses  to 
appear  and  seek  the  enforcement  of  the 
statutory  provision,  does  his  refusal  pre- 
clude its  enforcement?  And  If  not.  Is  the 
relator  authorized  to  bring  the  matter  be- 
fore this  court?  There  may  perhaps  be  oth- 
ers who  have  interests  that  would  Justify 
their  appearance,  but  there  Is  no  one  else 
whose  duty  it  is  to  appear  where  the  Attor- 
ney Greneral  declines  to  do  so.  It  cannot 
be  said  that  relator  has  any  greater  legal 
Interest  than  other  citizens,  if  the  appli- 
cation must  be  made  by  an  Interested  party. 
But  if  any  party  not  actually  interested  may 
become  relator  or  reformer,  then  the  fact 
that  he  Is  engaged  in  business  which  would 
make  him  a  com];>etent  bidder,  and  that  he 
desires  to  become  a  bidder  If  the  Interest 
is  set  up  for  competition,  removes  him  from 
the  position  of  an  officious  interloper,  and 
gives  sufficient  assurence  that  the  contro- 
versy Is  genuine  and  In  good  faith.  The  rule 
which  rejects  the  Intervention  of  private 
complainants  against  public  grievances  is 
one  of  discretion,  and  not  of  law.  There 
are  serious  objections  against  allowing  mere 
Interlopers  to  meddle  with  the  affairs  of 
the  state,  and  It  Is  not  usually  allowed,  un- 
less under  circumstances  where  the  public 
injury  by  its  refusal  will  be  serious.  In  the 
cases  of  People  ex  rel.  Drake  v.  Regents  of 
the  University,  4  Mich.  88,  and  People  ex  rel. 
Bussell  V.  Inspectors  of  the  State  Prison, 
Id.,  187,  the  court  took  pains  to  guard 
against  any  decision  that  would  prevent  com- 
plaint by  a  private  relator  where  the  public 
interests  require  prompt  action,  and  where 
the  public  prosecutors  will  not  interfere. 
There  Is,  as  there  shown,  more  liberality 
in  some  states  than  in  others.  But  we  find 
no  reason  to  consider  the  matter  as  one  ly- 
ing outside  of  Judicial  discretion,  which  is 
always  involved  in  mandamus  cases  concern- 
ing the  relief  as  well  as  other  questions." 

It  may  be  urged  that,  even  If  the  appel- 
lants are  proper  relators  to  Institute  this  pro- 
ceeding for  the  public,  they  should,  under  the 
statute,  have  proceeded  In  the  name  of  the 
commonwealth,   as   the   representatives   of 


the  public  by  them  as  relators — a  fonn  ri 
procedure  used  in  the  case  last  atwve  qmal 
from.  That  Is  a  matter  of  ppocednre  onij. 
objection  to  which  was  not  made  by  specx 
demurrer  in  the  court  below,  ■w^here.  If  deea- 
ed  necessary,  it  might  have  been  duinged  ^ 
amendment;  and  the  point  sbonld  not  k 
regarded  in  this  court  And  It  seems  tba: 
In  the  case  of  Union  Pac.  R.  Oo.  v.  HiL 
supra,  which  had  the  sanction  of  the  So- 
preme  Court,  the  form  of  procedure  adopa^ 
in  this  case  was  used.  Concurring  In  cb: 
rule  annotmced  by  the  authorities  above  d'- 
ed,  this  court  la  of  the  opinion  that  tl» 
appellants  are  proper  relators  In  behalf  d 
the  public,  to  apply  for  the  writ  of  manda- 
mus sought  In  this  case.  The  enactment  of 
an  ordinance  of  the  character  of  the  aoe 
presented  here  was  clearly  within  the  prov- 
ince and  power  of  the  general  council  of 
the  city.  It  was  for  that  body  in  its  discre- 
tion to  determine,  and  In  sucb  form  to  pro- 
mulgate, whether  it  would  sell  the  tnachist, 
and  the  terms  upon  which  It  sbould  be  aotl; 
and  it  was  entirely  proper  for  It,  In  the  o^ 
dinance,  to  charge  the  board  of  public  worts, 
the  city's  executive  board  having  charge  <£ 
and  supervision  of  the  use  made  of  lix 
streets  and  public  ways  of  tbe  <dty,  over 
which  and  through  which  tbe  francblM 
would  have  to  be  exercised,  vrlth  the  duty 
of  advertising  and  making  tbe  public  sale 
as  directed. 

In  considering  tbe  demurrer  to  tbe  petltioc 
it  remains  to  be  seen  If  the  ordinance  cc-d- 
travenes  the  Constitution  in  tbe  particnUrs 
suggested  in  argument.  It  is  contended  for 
the  appellees  that  the  ordinance  is  In  viola- 
tion of  section  52  of  the  Constltation,  wbiob 
reads:  "Tbe  General  Assembly  shall  bsre 
no  power  to  release,  extinguish  or  aothor- 
Ize  the  releasing  or  extinguishing  in  wbae 
or  In  iKirt  the  indebtedness  or  liability  cf 
any  corporation  or  Individual  to  the  cotam-at- 
wealth,  or  to  any  county  or  munldpal'tr 
thereof."  The  proposition  advanced  by  ap- 
pellees' counsel  is  that  the  published  ordi- 
nances of  the  city — of  which  this  court  most 
take  notice — show  that  the  appellant  tde- 
phone  company  Is  now  operating  in  tbe  citr 
under  a  franchise  legally  obtained,  by  tti« 
terms  of  which  the  company  is  required  14 
pay  annually  to  the  city  the  sum  of  $1  for 
every  telephone  service  or  InstromeDt  in  ex- 
cess of  6,000,  and  to  furnish  telephone  s^- 
vice  at  certain  stipulated  rates.  And  this, 
it  Is  argued,  constitutes  a  contract  liabilitv. 
from  the  company  to  the  city,  which  tlie 
latter  is  powerless,  under  the  section  of  th« 
Constitution  quoted,  to  release,  that  by  tfa« 
terms  of  the  ordinance  here  involved  the  ap- 
pellant telephone  company  is  permitted  to 
become  a  bidder  for  the  frandilse  to  be  aokl. 
and  expects  to  become  the  successful  bidder 
therefor,  and  In  the  event  that  It  does  be- 
come the  purchaser  the  present  francfaUe, 
under  which  It  is  now  (^)eratlng,  is  to  "be- 
come null  and  void,  and  be  forfeited  and 
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surrendered  to  the  city  of  Louisville,  and 
ill  obllgationB  created  by  the  ordinance 
jrantlng  the  same,  or  acceptance  thereof, 
ihall  Immediately  cease  and  determine," 
md  that  by  this  ordinance  the  telephone 
■ates  are  materially  increased,  which  will, 
t  is  claimed,  operate  to  release  a  liability 
'rem  the  telephone  company  to  the  city.  It 
loes  not  appear  from  the  petition  that  the 
company  is  Indebted  to  the  city  at  present 
n  any  amount,  or  that  the  company  has 
nstalled  any  telephone  service  or  instru- 
nents  in  excess  of  the  6,000.  But  it  is  stated 
n  the  brief  of  counsel,  as  alleged  in  the  an^ 
)wer,  that  under  that  provision  in  the  fran- 
chise now  l>elng  operated  under,  the  city  is 
■ecelring  annually  over  $2,000,  and  the 
rranchlse  has  over  90  years  to  run.  It  is 
ilso  contended  that  the  ordinance  here  in- 
rolved  contravenes  section  161  of  the  Con- 
(tltution.  The  ground  of  this  contention  is 
lot  made  plain,  further  than  It  Is  argued 
:bat,  because  the  Bell  system  of  companies, 
>f  which  the  Cumberland  Telephone  &  Tele- 
graph Company,  now  legally  operating  in 
be  city,  is  a  constituent  member,  Is  exclud- 
ed as  a  competitive  bidder,  a  sale  of  the 
'ranchise  under  the  ordinance  will  not  be 
I  public  sale  within  the  meaning  of  the  sec- 
ion  of  the  Constitution  indicated.  ^ 
In  considering  these  two  propositions  it 
nay,  we  think,  be  proper  to  view  the  rela- 
:lon  of  a  municipality  to  public  utilities 
tuch  as  water,  light,  and  telephone  service. 
3ecause  of  their  potency  and  usefulness  in 
>romotlng  and  preserving  the  health,  se- 
•urity,  and  comfort  of  the  public,  and  of  the 
lid  they  afTord  in  the  conduct  of  the  busl- 
less  and  administration  of  the  municipality 
tself,  such  utilities  have  long  been  regarded 
IS  essential  governmental  agencies  and  Im- 
>ortant  ftids  to  the  police  power.  A  munic- 
pality  has  the  power  and  right  to  erect, 
nalntain,  and  operate  plants,  and  use  the 
mblic  streets  for  furnishing  such  utilities 
'or  the  municipality  itself  and  to  its  inhab- 
tants.  Such  power  or  duty  It  may  discharge 
>y  having  others  perform  them  for  it  upon 
:ueh  terms  as  may  be  agreed  upon  In  the 
orm  and  manner  prescribed  by  law.  What, 
herefore,  is  commonly  termed  the  "grant- 
ug"  of  a  franchise  by  a  city  for  one  of  these 
lublic  utilities  is  in  the  nature  of  a  contract 
>y  the  city  with  the  grantee  for  the  per- 
ormance  of  a  public  service.  Such,  in  part 
t  least,  seems  to  have  been  the  view  of 
bis  court  In  the  opinion  in  the  case  of  Oum- 
«rland  T.  &  T.  Co.  r.  City  of  Hickman, 
eclded  June  10,  1908,  111  S.  W.  811,  wbere- 
n  the  court,  in  speaking  of  a  telephone  fran- 
blse,  said:  "This  right  which  Is  most  akin 
o  a  right  of  way.  Is  the  subject  of  grant, 
rblch  partakes,  in  turn,  of  the  nature  of  a 
ontract."  From  this  view  of  the  subject 
i  win  readily  be  seen  that  the  primary  ob- 
ect  a.<^ty  would  have.  In  contracting  for  or 
rocurlng  the  service  of  such  utilities,  is  not 
be  revenue  to  be  obtained  for  the  city,  but 


the  securing  of  good  and  efficient  service, 
and  upon  such  terms  as  will.  In  the  judg- 
ment of  the  city's  governing  body,  promote 
the  greatest  good,  not  alone  to  those  who 
use  the  utility,  the  telephone  for  instance, 
but  to  the  entire  community.  Including  the 
city  government  For  obtaining  the  end 
just  mentioned,  the  value  of  competition  In 
such  service  to  the  public  Is  not  only  recog- 
nized, but  is  emphasized,  by  this  court  in 
Stites  V.  Norton,  101  S.  W.  1189,  13  L.  K. 
A.  (N.  S.)  474,  where  it  was  held  that  it 
was  the  duty  of  the  dty  to  establish  a  com- 
peting plant.  In  that  case,  as  In  this,  the 
owner  of  a  then  existing  franchise  was  elim- 
inated as  a  bidder  at  the  proposed  sale 
This  court  then  said:  "This  duty  was  of  equal 
dignity,  and  as  binding  upon  It  [the  city] 
as  that  of  selling  the  franchise  to  the  high- 
est and  best  bidder,  and  it  had  the  right, 
in  our  opinion,  to  so  frame  the  ordinance 
as  to  accomplish  the  purpose  of  obtaining 
a  competing  plant."  And  again,  further  on: 
"Section  161,  as  construed.  Is  but  a  part  of 
the  general  scheme  of  the  Constitution  to 
prohibit  and  break  up  monopolies."  And  we 
may  say  la  this  case  that  to  make  competi- 
tion effective,  and  in  such  form  preserve  It, 
is  as  much  a  duty  as  to  establish  it  And 
as  such  seems  to  be  the  plain  purpose  In 
this  ordinance,  we  do  not  think  the  ordi- 
nance is  repugnant  to  section  164  of  the  Con- 
stitution. 

The  relation  between  the  city  and  the  ap- 
pellant telephone  company  being,  as  we  have 
seen,  quasi  contractual  and  for  the  perform- 
ance of  a  service,  can  it  be  said  that  section 
02  of  the  Constitution,  above  quoted,  pre- 
vents the  city,  with  the  consent  of  the  com- 
pany, from  BO  modifying  the  terms  for  such 
service  as  will,  in  the  Judgment  of  the  city's 
governing  body,  permit  and  secure  effective 
service  in  competition  with  the  Cumberland 
Telephone  &  Telegraph  Company?  We  do  not 
think  so.  This  section  of  the  Constitution 
was  before  this  court  for  construction  in  the 
cases  of  City  of  Louisville  v.  Louisville  Ry., 
Ill  Ky.  19,  63  S.  W.  14,  08  Am.  St  Rep.  387, 
Commonwealth  v.  Tilton,  111  Ky.  342,  63  S. 
W.  602,  and  Nat  Bank  of  Lebanon  v.  Com- 
monwealth, 118  Ky.  51,  80  S.  W.  479,  81  S.  W. 
686.  There  the  liabilities  attempted  to  be 
compromised  or  released  were  fixed  de- 
mands; that  in  the  first  mentioned  case  be- 
ing for  taxes,  fixed  by  the  regular  assess- 
ment of  property,  and  in  the  hands  of  the 
collecting  officer.  The  court  htid  that  the 
section  of  the  Constitution  forbade  a  com- 
promise of  such  fixed  moneyed  liabilities 
due  to  a  city,  county,  or  the  state.  But  in 
the  first  mentioned  of  those  cases  this  court 
expressly  said:  "We  do  not  mean  to  hold 
that  an  unlimited  [unliquidated]  demand,  by 
or  against  the  city,  cannot  be  compromised, 
but  we  think  that,  when  the  liability  to  the 
city  is  fixed,  it  cannot  be  relinquished  in 
whole  or  in  part."  As  said  by  counsel  In  the 
brief,  the  right  of  the  state,  and  of  its  politl- 
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cal  BnbdlvlBions,  to  exercise  the  right  to  con- 
tract, and  to  modify  or  change  the  contract- 
ual relation  with  the  consent  of  the  other 
contracting  party.  Is  an  Important  one,  and 
should  not  be  limited.  "That  It  may  be  abus- 
ed Is  no  argument  against  Its  existence.  It 
was  the  exercise  of  this  power  which  was 
upheld  by  this  court  In  the  case  of  Cumber- 
land T.  4  T.  Co.  T.  City  of  Hickman,"  supra. 
An  examination  of  the  proceedings  had  In 
the  constitutional  convention,  as  shown  by 
the  published  debates  (volume  3,  pp.  3896, 
4313;  volume  4,  pp.  5564,  5686,  5687),  result- 
ing In  the  adoption  of  the  section  as  It  now 
reads,  discloses  that  section  52,  as  originally 
drafted  and  proposed,  Inhibited  the  release 
or  extinguishment.  In  whole  or  In  part,  of 
"the  contract.  Indebtedness,  liability,  or  ob- 
ligation, of  any  corporation  or  Individual 
to  the  state,  or  to  any  county  or  municipali- 
ty thereof."  Subsequently,  on  revision,  the 
words  "contract"  and  "obligation"  were 
stricken  out,  by  which  the  restriction  of  the 
power  of  release  or  extinguishment  was  lim- 
ited to  "the  Indebtedness  or  liability  of  any 
corporation  or  Individual"  to  the  state  or 
county  or  municipality.  And  in  that  form 
the  section  was  adopted  and  la  now  In  force. 

Aside  from  the  conviction  that  is  impress- 
ed upon  the  mind  by  the  elimination  of  the 
words  "contract"  and  "obligation"  from  the 
section,  that  there  was  no  purpose  by  the 
language  left  remaining  to  limit  or  restrict 
the  right  of  the  state,  the  counties,  or  the 
cities  thereof  in  the  power  and  right  to  con- 
tract is  negatived  by  the  intent  declared  at 
the  time,  when  in  the  debates  the  reason  for 
the  change  is  given  In  this  language:  "We 
did  not  think  It  was  proper  to  say  that  the 
Legislature  should  not  have  the  power  to 
release  a  person  from  a  contract,  provided 
both  the  Legislature  and  the  other  party  de- 
sired to  be  released  from  It  Our  Intention 
was  to  provide  that  they  should  not  be  re- 
leased from  liabilities  incurred,  whether  by 
contract  or  subsidy;  but  we  do  not  believe 
that,  if  one  Legislature  should  make  an  un- 
wise contract,  and  the  people  see  it  was 
unwise,  and  that  the  next  Legislature,  both 
the  people,  through  their  representatives, 
and  the  party  with  whom  the  contract  was 
made,  desired  to  be  released.  It  should  not 
be  done.  In  other  words,  we  do  not  want  to 
get  in  the  fix  that  they  are  in  In  Tennessee. 
They  made  a  contract,  and  now  both  sides 
are  willing  to  do  away  with  Its  contract,  and 
yet  they  cannot"  And  with  that  declara- 
tion of  Its  purpose,  the  section  was  adopted. 

As  the  Judgment  of  the  court  below  was 
based  entirely  upon  its  idea  of  the  InsuflB- 
clency  of  the  petition,  this  court  has  only 
considered  the  questions  arising  upon  the 
demurrer  to  the  petition. 

For  the  reasons  stated,  we  are  of  the 
opinion  that  the  court  below  erred  in  sus- 
taining api)ellee8'  demurrers  to  the  petition, 
and  in  dismissing  appellants'  petition.  The 
Judgment  appealed  from  is  reversed  and  re- 


manded for   further  proceedings  con^jtcs 
with  this  opinion. 

Special  Judges  EDELEN  and  LINDSEI 
sat  in  lieu  of  Chief  Justice  O'REAB  sii 
Judge  LASSING,  declining  to  sit  HOBSOX 
NUNN,  and  CARROLL,  JJ.,  dissent  in  pin. 

CARROLL,  J.  (dissenting) .  I  concur  wi± 
a  majority  of  the  court  in  holding  tlut  t- 
appellants  had  a  right  to  institute  and  mia 
tain  this  action,  and  in  a  proper  caae  obua 
the  relief  sought  But,  being  of  the  opiciv: 
that  the  ordinance  in  controversy  Is  iufi^:. 
I  have  considered  it  proper,  in  view  of  t^ 
importance  of  the  public  questions  InTolr«i, 
to  put  on  record  my  reasons.  An  u^r; 
as  well  as  an  intervening  petition  was  fiM 
but  as  the  case  went  off  in  the  court  beiir 
upon  a  demurrer  to  the  petition,  and  tb 
majority  opinion  only  deals  with  the  sit- 
clency  of  the  petition,  I  will  confine  wbi;  I 
have  to.  say  to  the  questions  that  arlfe  qy 
on  a  consideration  of  this  pleading.  One  <£ 
these  questions — that  involving  the  right  </ 
the  city  council  to  enact  an  ordinance  k- 
Uevlng  the  Home  Telephone  Company  of  tbe 
obligation  it  assumed,  in  the  franchise  gaa- 
ed  to  it  In  November,  19(X).  to  pay  to  tic 
city  a  stipulated  amount  upon  each  telepiioat 
In  use  In  excess  of  6,(X)0  telephones— was  ccc- 
sidered  by  the  court,  and  it  was  held  in  is 
majority  opinion  that  this  contract  oblip- 
tion  upon  the  part  of  the  company  was  in 
a ,  liability  within  the  meaning  of  section  £ 
of  the  Constitution.  Another  question  pn- 
sented  by  the  petition  is  whether  or  not  t!i« 
ordinance  afforded  free  and  equal  onwm- 
nity,  within  the  meaning  of  section  lH  n-' 
the  Constitution,  to  all  persons  wbo  mi^ 
desire  to  bid  for  and  purchase  the  fnuKlii% 
and  it  was  ruled  that  it  did.  And  r«  >^ 
other,  the  right  of  the  council,  IndepeDdai: 
of  the  Constitution,  to  cancel  a  contract  bet- 
eflclal  to  the  city  and  its  inhabitants.  Tbe 
majority  opinion  does  not  discuss  tbe  '>^' 
mentioned  feature  of  the  ordinance,  ilih<xA 
It  is  material  in  the  disposition  of  the  case. 
and  may  with  propriety  be  consldet«d  ^ 
determining  the  suflSclency  of  the  petitkc 
as  the  courts  may  take  Judicial  notice  o! 
city  ordinances. 

Section  2T75  of  the  Kentucky  Statutes  ol 
1903,  which  is  a  part  of  the  charter  of  eitia 
of  the  first  class,  provides  In  part  that:  'liK 
courts  of  this  commonwealth  shall  take  it 
dlcial  cognizance  of  the  ordinances  of  tie 
city,  and  the  printed  copy  offlclally  piiWis|i- 
ed  by  the  city  may  be  read  as  evidence  ii 
any  trial  In  which  the  same  may  be  coii;*- 
tent  evidence  without  proof  of  the  pass? 
and  approval  of  said  ordinance."  So  thi'. 
although  the  ordinance  of  November,  W- 
granting  a  franchise  to  operate  a  telepiKC' 
system  in  the  city  of  Louisville,  wbicb  fn^ 
chlse  was  purchased  by  the  Home  Xelq>li<!°' 
Company,  Is  not  a  part  of  or  noticed  In  ^^ 
petition.  It  may  be  considered  in  conoectioi 
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rlth  It.  The  franchlBe  purchased  by  the 
lome  Telephone  Company  under  the  ordl- 
lance  of  1900  gave  It  the  right  to  maintain 
;ud  operate  In  the  city  a  telephone  system 
or  a  period  of  20  years,  and  among  other 
blngs,  stipulated:  "That  whoi  the  purchas- 
r  of  said  franchise  or  privilege,  or  his  as- 
igns,  In  the  operation  of  said  telephone 
tlant  or  system,  shall  have  In  use  within  the 
Ity  of  LoulBTllle  six  thousand  (6,000)  In- 
truments  furnishing  telephone  service,  to 
ix  thousand  (6,000)  persons,  firms  or  cor> 
loratlons,  then  the  said  owner  or  owners 
>f  said  telephone  plant  or  system  shall  pay 

0  the  city  of  Louisville,  in  addition  to  all  mu- 
dclpal  taxes,  the  sum  of  one  ($1)  dollar  per 
innum  for  every  such  additional  telephone 
ervlce  or  instrument  In  excess  of  six  thous- 
ind  (6,000),  which  payments  shall  be  made 
«mlannually  on  January  1  and  July  1  of  each 
'ear  to  the  city  treasurer,  and  It  shall  be 
be  duty  of  the  purchaser  or  owner  of  said 
ranchlse  or  privilege,  or  his  assigns,  on  the 
Irst  days  of  January  and  July  of  each  year, 
ommenclng  with  the  first  day  of  January 
ifter  the  completion  of  said  plant  and  put- 
Ing  the  same  in  operation,  to  make  a  re- 
>ort  to  the  city  comptroller,  which  shall  be 
n  writing  and  sworn  to  by  the  president 
»f  the  company  or  the  general  manager  or 
be  owner  of  said  telephone  system,  and 
ihall  set  forth  therein  the  number  of  its 
>atrons  and  the  number  of  the  telephone 
nstruments  it  has  In  use  at  the  date  of  each 
>f  said  reports.  All  rentals  shall  be  payable 
luarterly  In  advance."  It  further  fixed  the 
oaximum  rates  which  could  be  charged  for 
he  use  of  telephones,  providing  In  section 
►  that :  "The  rates  to  be  charged  by  the  per- 
lon,  firm  or  corporation  owning  or  exercis- 
ng  the  franchise  or  privilege  aforesaid  for 
lie  use  of  their  telephones  shall  not  exceed 
be  following  schedule,  to  wit:  Forty-eight 
$49)  dollars  per  year  for  each  business  tele- 
»bone  on  an  individual  wire  with  metallic 
■Ircult  wherever  located  within  the  city 
imits;  for  each  residence  telephone  on  an 
adividual  wire  with  metallic  circuit  with- 
n  a  radius  of  one  mile  from  the  courthouse 
a  said  dty,  twenty-four  ($24)  dollars  per 
'ear;  for  each  residence  telephone  on  an 
Ddlvldual  wire  with  metallic  circuit  within 

1  radius  of  two  miles  of  the  courthouse  and 
exceeding  one  mile  therefrom,  within  the 
•Ity  of  Louisville,  thirty  ($30)  dollars  per 
Lnnnm;  for  each  residence  telephone  on  an 
Ddlvldual  wire  with  metallic  circuit  within 
be  limits  of  the  city  of  Louisville  and  out- 
Ide  of  said  radius  of  two  miles  from  the 
ourthouse,  thirty-six  ($36)  dollars  per  year. 
>n  extension  desk  telephones  the  rate  shall 
lot  exceed  twelve  ($12)  dollars  per  annum, 
Lud  for  installing  extension  bells  five  ($5) 
lollars  each."  The  ordinance  in  controver- 
y  provides  In  section  6  that:  "Should  the 
ranchlse  herein  ordered  to  be  sold  be  at 
Liiy  time  acquired  by  any  person  who  at  the 
Ime   of  such   acquisition  already   owns   a 


telephone  franchise  previously  granted  by 
the  city  of  Louisville,  such  previously  grant- 
ed franchise  shall  Immediately  upon  the  ac- 
quisition of  the  franchise  herein  ordered  to 
be  sold  become  null  and  void,  and  be  for- 
feited and  surrendered  to  the  city  of  Louis- 
ville; and  all  obligations  created  by  the 
ordinance  granting  the  same  or  acceptance 
thereof  shall  Immediately  cease  and  deter- 
mine." It  is  also  provided  in  section  10 
that :  "The  rates  to  be  charged  by  the  owner 
or  operator  of  such  system  shall  be  for  a 
business  telephone  not  more  than  seven 
dollars;  for  a  two  party  line  business  tele- 
phone not  more  than  four  dollars;  for  a 
single  residence  telephone  not  more  than 
three  dollars  and  a  half;  for  a  two  party 
line  residence  telephone  not  more  than  two 
dollars  and  a  half." 

It  will  be  thus  observed  that  if  the  Home  . 
Telephone  Company  should  become  the  pur- 
chaser of  the  franchise  under  the  new  ordi- 
nance, thereupon,  and  by  reason  of  its  pur- 
chase, its  obligation  and  liability,  under  the 
franchise  that  it  owns  and  Is  now  operating, 
to  pay  to  the  dty  $1  per  annum  for  every  tele- 
phone in  use  in  the  city  in  excess  of  6,000 
would  be  at  once  extinguished,  and  it  would 
be  relieved  of  this  burden,  and  the  city  depriv- 
ed of  the  revenue,  whatever  it  may  be,  derived 
from  this  source.  In  addition  thereto  it  will 
be  noticed  that  the  old  franchise  bound  it 
for  the  term  of  20  years  to  famish  telephones 
at  a  price  not  exceeding  $4  per  month  to  busi- 
ness houses,  and  at  a  price  not  exceeding  $2 
per  month  to  residences,  while  the  new  ordi- 
nance permits  the  purchaser  of  it  to  charge 
$7  per  month  for  a  business  telephone,  and 
$4  for  a  residence  telephone.  So  that,  if 
the  franchise  under  the  new  ordinance  is 
purchased  by  the  Home  Telephone  Company, 
the  city  of  Louisville  will  lose  the  revenue  It 
may  reasonably  expect  to  derive  from  the 
use  of  telephones  in  excess  of  6,000,  and  the 
citizens  and  taxpayers  of  Louisville  will  be 
required  to  pay  almost  twice  as  much  for 
telephone  service  furnished  by  the  Home 
Telephone  Company  as  they  do  under  the  ex- 
isting ordinance.  It  is  therefore  manifest 
that  the  ordinance  offering  this  new  franchise 
for  sale  was  not  enacted  for  the  benefit  of 
the  city  of  Louisville  or  the  citizens  and  tax- 
payers thereof,  but  on  the  contrary,  its  adop- 
tion was  detrimental  to  the  city  and  the 
citizens.  It  is  further  apparent  that  the  only 
person  benefited,  or  intended  to  be  benefited, 
by  the  new  ordinance  is  the  Home  Telephone 
Company. 

Setting  aside  for  the  present  the  question 
whether  or  not  the  obligation  of  the  Home 
Telephone  Company  under  the  old  franchise 
is  a  liability  within  the  meaning  of  section 
62  of  the  Constitution,  and  the  further  ques- 
tion whether  or  not  the  ordinance  is  a  fair 
and  equal  one  within  the  meaning  of  section 
164  of  the  Constitution,  I  will  take  up  the 
proposition  whether  the  municipal  boards  of 
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a  city  that  hare  entered  Into  a  valid  con- 
tract, admitted  to  be  beneficial  to  the  city  and 
its  inhabitants,  can  subsequently,  by  the  con- 
sent of  the  other  contracting  party,  cancel 
the  contract  and  exonerate  the  other  party 
from  all  obligations  assumed  under  it  to  the 
city  and  its  people.  In  support  of  the  prop- 
osition that  municipal  authorities,  in  the  ex- 
ercise of  the  power  vested  In  them  by  the 
statute  to  contract  and  be  contracted  with, 
may  modify  or  annul  any  contract  they  have 
made,  by  the  consent  of  the  other  contract- 
ing party,  the  argument  is  made,  first,  that  if 
It  is  competent  for  the  municipal  authorities 
to  enter  into  a  contract,  it  is  also  within  their 
power  to  annul  or  modify  the  contract,  with 
the  consent  of  the  other  contracting  party; 
and,  second,  that  if  this  power  was  denied, 
a  city  would  be  disabled  from  annulling  or 
modifying,  by  consent  of  the  parties,  a  con- 
tract that  experience  or  time  ha4>  proven  to 
be  disadvantageous  or  undesirable  to  Iwth; 
that  this  condition  of  affairs  might  Impose 
upon  the  people  of  a  city  onerous  burdens, 
from  which  they  could  not  be  relieved  until 
the  expiration  of  the  contract  period,  al- 
though both  the  contracting  parties  were  wil- 
ling to  make  a  change.  I  do  not,  of  course, 
deny  that  municipal  authorities,  within  the 
scope  of  the  power  granted  to  them  by  the 
statute,  may  enter  Into  contracts,  nor  do  I 
maintain  that  municipal  authorities  may  not, 
by  the  consent  of  the  other  contracting  par- 
ties, modify  or  cancel  a  contract  that  time 
or  experience  or  other  reason  has  shown  to 
be  disadvantageous  to  the  people  of  the  city, 
or  that  was  entered  into  under  a  mutual  mis- 
take. And  I  agree  that  the  presumption  must 
be  Indulged  tliat  the  boards  will  act  within 
their  powers  for  the  best  interests  of  the 
city,  and  discharge  with  sound  Judgment  and 
fidelity  the  duties  of  their  office,  and,  further, 
that  the  courts  ought  not  to  undertake  to 
control  their  discretion,  in  municipal  affairs, 
unless  It  is  made  clearly  to  appear  that  they 
have  exceeded  their  authority  or  have  acted 
fraudulently  or  corruptly.  My  position  is 
that  municipal'  boards  occupy  a  position  of 
trust;  that  they  are  agents  and  servants  of 
the  people  of  the  city,  and  must  perform  their 
duties  with  fidelity  to  the  welfare  and  inter- 
est of  the  people  they  represent  for  the  time 
being;  that  their  powers  are  delegated  and 
limited;  that  although  they  may  enter  into 
contracts  and,  in  certain  states  of  case,  can- 
cel or  modify  them  for  a  valuable  and  suffi- 
cient consideration,  or  In  cases  where  a  mutu- 
al mistake  was  made,  yet  they  cannot  modi- 
fy or  cancel  to  the  detriment  of  the  people, 
whose  agents  they  are,  a  beneficial  or  advan- 
tageous contract,  made  with  an  Individual  or 
corporation,  solely  for  the  advantage  of  such 
person  or  corporation.  To  sanction  a  power 
like  this  would  be  giving  to  municipal  boards 
authority  not  granted  to  any  other  agent  or 
trustee;  and  when  it  is  attempted,  the 
courts  have  the  same  power  to  interfere  and 


control  as  they  do  in  any  case  where  .I- 
trustee  or  agent  is  exceeding  his  p(nre< 
And  I  rest  my  argument  on  the  right  of  tl)e 
court  to  interpose  upon  the  ground  tliat  *> 
council,  in  the  enactment  of  so  much  of  tif 
ordinance  as  exonerated  the  Home  Telepti'-> 
Company  from  Its  liability  and  oblisatli:!- 
exceeded  its  power  as  much,  although  in  i 
somewhat  different  way,  as  was  attempr^'l 
by  the  council  that  undertook  to  Tellere  :i- 
city  railway  company  from  the  payment  <! 
taxes,  but  was  prevented  by  this  coon,  t 
the  case  of  City  of  Louisville  v.  Lonisvii;- 
Railway  Company,  111  Ky.  1,  63  &  W.  :i 
98  Am.  St.  Rep.  387. 

When  the  bid  for  the  franchise  offered  f<: 
sale  under  the  ordinance  of  1900  was  antf  ;- 
ed  by  the  council,  a  valid  and  binding  <s':- 
tract  was  entered  into  between  the  dtj  ts-: 
the  Home  Telephone  Company  for  a  tens  o'. 
20  years.  This  contract  neither  party,  wit! 
the  facts  presented,  could  modify  or  ait*'. 
without  the  consent  of  the  other.  Pap  c: 
Contracts,  8  1766.  While  admitting  the  cor- 
rectness of  this  proposition.  It  is  nermbe- 
less  confidently  ass^ed  that,  as  an;  tiLd 
of  a  contract  may  be  altered  or  annnlled  if 
the  consent  of  the  contracting  parties,  sc 
may  a  contract  entered  into  by  and  vitli  i 
municipality.  Therefore  the  argmneot  is 
made  that,  as  the  council  and  the  other  cv 
tracting  party  have  consented  to  a  casceil^- 
tlon  of  the  contract,  the  courts  have  so  a:- 
thorlty  to  Interfere ;  that  the  matter  is  «'-■ 
tlrely  within  the  power  and  discretion  of  C? 
council,  and  the  council  Is  to  jndge  ■a-y- 
strained  of  the  necessity  or  reason  for  i;< 
cancellation  and  Its  acts  are  final  and  o<-'^ 
elusive.  In  support  of  this  contentioD  cec-h 
sel  cite  Bean  v.  Jay,  23  Me.  117,  Nelson  ' 
Mllford,  7  Pick.  (Masa)  18,  Meech  v.  Bn-' 
falo,  29  N.  Y.  198,  and  section  477  of  Dil.. 
on  Municipal  Corporations,  where  the  an- 
ther, supporting  his  views  by  the  i.i!«^ 
supra,  states  that :  "Growing  out  of  its  an- 
thorlty  to  create  debts  and  to  Incur  liaM:' 
ties,  a  municipal  corporation  has  power  t ' 
settle  disputed  claims  against  the  dty.  anJ 
an  agreement  to  pay  these  Is  not  void  for 
want  of  consideration.  If  it  has  obtained  i 
contract,  which  by  mistake  or  a  change  of 
circumstances  it  deems  to  operate  oppret- 
slvely  upon  the  other  party,  an  agreement  v 
make  an  additional  compensation  or  to  modi- 
fy or  annul  it  is  not  invalid  for  want  of  con- 
sideration." The  case  of  Meech  v.  Bnfftl^ 
is  the  only  one  of  the  three  that  is  at  all  I: 
point,  and  it  does  not  decide  the  question 
presented  in  this  case.  There  it  appeaiol 
that  the  city  ordered  the  constmctioD  of  t 
sewer,  and  simultaneously  determined  thit 
the  amount  to  lie  assessed  for  the  expense  tf 
the  same  be  the  sum  of  11,058,  and  direct^ 
the  city  assessor  to  assess  the  same  upon  tlK 
real  estate  benefited  by  such  improvemeot. 
and  the  amount  was  so  assessed.  AfIe^ 
wards  the  corporation  contracted  with  orr 
Randolph  to  construct  the  aew&e  for  iUSi- 
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ind  Randolph  gave  security  for  the  per- 
formance of  tbe  contract  on  his  part 
'Willie  prosecuting  tbe  work,  but  I>efore  its 
completion,  he  struck  and  touched  a  bed  of 
lulcksand  below  the  surface  of  the  earttt, 
>f  great  extent,  and  directly  In  the  line  of 
:he  sewer,  the  existence  of  wliich  was  there- 
:ofore  unknown  to  both  the  contracting  par- 
lies, and  could  not  have  been  anticipated 
>y  either  of  them.  The  existence  of  the 
luicksand  Increased  the  expense  of  the  con- 
itructlon  of  the  sewer  to  such  an  extent  that 
t  was  impossible  for  Randolph  to  construct 
he  same  for  twice  the  amount  of  the  con- 
;rnct  price.  Whereupon  he  stopped  working 
ipon  it,  and  petitioned  the  common  council 
:o  Increase  the  contract  price  for  building 
:he  sewer,  to  Indemnify  him  for  the  loss 
^-blcb  he  would  sustain  by  reason  of  such 
lulcksand  if  he  should  go  on  and  complete 
;he  sewer  for  the  contract  price.  Upon  such 
jotitlon  the  common  council  determined  to 
)ny  and  allow  to  Randolph  an  additional 
sum  on  his  contract  Randolph  would  have 
■bnndoned  the  work  in  its  Incompleted  and 
mflnlshed  state  unless:  the  additional  allow- 
tnce  had  been  made  to  him  as  an  Indemnity 
'or  tbe  loss  which  be  would  have  sustained 
)y  reason  of  the  quicksand,  and  tills  inten- 
:ion  was  known  to  the  common  council. 
Taxpayers  of  tbe  town  resisted  the  imposi- 
ion  and  collection  of  this  $588,  upon  tbe 
.'round  that  the  council  had  no  power  to  add 
;o  the  amount  for  which  Randolph  had 
isxeed  to  construct  the  sewer,"  but,  under 
he  facts,  the  court  held  that  It  was  within 
he  power  of  the  council  to  make  the  addl- 
ional  compensation.  It  Is  evident  that  the 
nst  sentence  in  the  quotation  from  Dillon 
ras  rested  upon  this  case,  as  no  other  au- 
horlty  is  cited  in  support  of  it 

I  hare  made  diligent  search,  but  without 
access,  to  find  any  authority  supporting  the 
•lew  that  a  city  council  without  any  consid- 
Tation  may  surrender  or  give  away  valu- 
able property  rights  secured  to  the  city  un- 
ler  a  fair  contract,  entered  into  by  the  con- 
ractlng  parties  with  full  knowledge  of  exist- 
ng  circumstances,  and  the  reciprocal  rights 
nd  duties  assumed.  City  councils  are  not 
Dvested  with  supreme  power.  They  are  not 
iltogether  above  judicial  control.  They  have 
arge  powers  and  extensive  discretion,  but 
tiese  powers,  and  the  discretion  incident 
hereto,  are  delegated.  They  must  be  exer- 
Ised  within  statutory  limits,  and  when  these 
Imits  are  exceeded,  their  action  may  be  re- 
■lewed  by  the  courts.  That  they  did  exceed 
bem  in  this  case  I  have  no  doubt.  The  in- 
labitants  of  a  city,  although  the  principals, 
nd  indeed  the  corporation  Itself,  are  neces- 
nrlly  obliged  to  transact  their  business 
brougb  agents  appointed  or  selected  for 
hat  purpose.  And  to  say  that  these  agents 
nny  cancel  a  contract  made  between  the 
Ity  and  an  individual,  to  the  end  that  the 
adlvidual  may  be  benefited  by  the  cancella- 
ion,  and  the  people  of  the  city  damaged  by 
113  8.W.-65 


It  seems  to  me  to  be  unsound  in  principle, 
and  entirely  beyond  the  scope  of  the  authori- 
ty of  these  municipal  agents.  In  this  case  the 
dty  will  secure  no  consideration  for  its  agree- 
ment to  relieve  the  Home  Telephone  Com- 
pany from  its  ccmtract  True  the  ordinance 
provides  for  an  upset  price  of  |6,000  and 
the  free  use  by  the  city  for  a  few  telephones, 
but  these  considerations  are  a  part  of  the 
purriiase  price  of  the  new  franchise  that  any 
bidder  would  be  obliged  to  pay  and  perform, 
and  are  not  a  reward  paid  to  be  released 
from  an  existing  contract  The  case  before 
us  fnmlsbefl  a  striking  example  of  the  neces- 
sity for  Judicial  Interi>osItlon,  and  illustrates 
well  the  evil  consequences  that  would  follow 
from  a  doctrine  declaring  that  municipal 
boards  bad  unlimited  authority  to  cancel  with- 
out consideration  any  and  all  contracts  enter- 
ed Into  between  the  city  and  persons  or  cor- 
porations. The  telephone  is  one  of  the  most 
useful  of  modern  Improvements.  It  has  al- 
ready become  almost  as  essential  to  the  con- 
venience of  the  people  as  the  common  carriers. 
It  is  found  in  every  well-appointed  home,  and 
it  is  rarely  absent  from  a  place  of  business. 
People  use  it  one  way  or  another  In  all  the 
affairs  of  life.  It  is  therefore  highly  im- 
portant to  the  people  of  a  city  that  tele- 
phone rates  should  be  fixed  at  a  reasonable 
price,  in  order  that  poor  persons  and  those 
of  moderate  means  may  be  able  to  have  It  in 
their  homes  and  places  of  business.  Under 
the  contract  made  with  the  Home  Telephone 
Company  in  1900  the  people  of  the  city  of 
Louisville  were  assured  that  for  the  term  of 
20  years  from  that  date  they  would  have 
furnished  to  them  telephone  service  at  rea- 
sonable rates.  The  ordinance  provides  in 
section  10:  "That  the  apparatus.  Instruments, 
switch  boards,  appliances  and  equipment 
of  said  telephone  system  shall  be  of  the  best 
most  modem  and  approved  central  energy 
tyi>e,  and  all  switch  boards  shall  be  of  the 
multiple  form  except  In  subexchanges  and 
shall  be  maintained  during  the  period  and  ex- 
istence of  the  said  franchise  or  privilege 
with  the  best  equipment  possible,  and  the 
telephone  service  thereby  shall  be  first-class 
in  all  respects  and  continuous  and  unlimited 
for  twenty-four  (24)  hours  In  every  day  dur- 
ing the  entire  period  for  which  said  fran- 
chise or  privilege  shall  be  granted,  ex- 
cept interruptions  from  unavoidable  causes." 
But  the  enjoyment  of  this  reasonable  privi- 
lege will  be  taken  away  without  considera- 
tion if  this  ordinance  is  valid. 

It  does  not  appear  that  any  citizen  of 
Louisville  Is  objecting  to  the  rates  now 
charged,  or  complaining  of  the  services  ren- 
dered by  the  Home  Telephone  Company.  But 
the  company,  after  having  operated  Its  plant 
for  several  years,  concluded  that  the  rates 
fixed  by  the  ordinance  were  too  low;  that 
the  service  It  rendered  to  the  city  and  the 
people  was  being  furnished  too  cheaply ;  that 
tbe  contract  by  which  It  assumed  to  pay  a 
stipulated  sum  for  each  telephone  In  excess 
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of  6,000  was  an  onerous  burden  upon  It,  and 
therefore  It  applied  to  the  conncil  to  offer 
for  sale  another  franchise.  I  use  the  ex- 
pression "It  applied  to  the  council"  because 
the  ordinance  upon  Its  face  shows,  as  I  will 
presently  point  out,  that  it  was  really  oiact- 
ed  for  the  benefit  of  the  Home  Telephone 
Company,  and  the  petition  avers  that:  "The 
Louisville  Home  Telephone  Ckimpany  has  a 
special  interest  in  the  sale  of  said  franchise, 
because  It  expects  and  intends  to  become  a 
bidder  for  said  franchise  when  sold  by  the 
board  of  public  works,  and  hopes  to  become, 
and  believes  It  will  become,  the  purchaser 
thereof;  and  It  desires  to  have  opportunity, 
and  has  the  right  to  have  the  opportunity,  of 
thus  acquiring  the  franchise  for  the  opera- 
tion of  a  telephone  plant  in  the  city  of  Louis- 
ville in  accordance  with  the  terms  set  forth 
In  said  ordinance." 

I  have  heretofore  pointed  out  the  material 
disadvantages  that  the  city  and  its  people 
will  snfter  if  the  Home  Telephone  Company 
Is  permitted  by  the  purchase  of  the  new 
franchise  to  relieve  itself  of  the  obligations 
it  assumed  under  the  old  one  And  it  Is 
freely  admitted  by  counsel  for  the  company 
that,  if  it  becomes  the  purchaser  of  the  new 
franchise,  the  contract  to  pay  the  city  for 
telephones  in  excess  of  6,000,  and  to  fur- 
nish telephones  at  the  rates  specified  in  the 
old  ordinance,  will  be  at  once  extinguished, 
except  as  to  such  individuals  as  have  con- 
tracts, and  as  to  them  will  terminate  when 
the  contracts  expire.  It  therefore  seems 
plain  that.  If  the  council  can  cancel  this 
contract,  it  has  the  power  to  cancel  any  con- 
tract that  might  be  made,  by  a  person  or 
corporation,  with  the  city  upon  any  subject, 
however  injurious  to  the  city  and  the  peo- 
ple the  annulment  might  be.  This  would 
result,  if  allowable,  in  permitting  municipal 
boards  to  destroy  any  advantageous  con- 
tract the  city  might  make  upon  the  request 
of  the  other  contracting  party  who  desired 
to  free  himself  from  the  burdens  or  liability 
assumed  when  the  contract  was  entered  in- 
to. It  would  further  result  in  permitting 
these  boards  to  grant  a  gratuity,  in  the  form 
of  exonerations  from  assumed  liabilities,  to 
persons  who  had  contracts  with  the  city. 
If  in  and  as  part  of  the  ordinance  offering 
for  sale  a  new  franchise,  the  city  council 
has  the  authority  to  provide  that  the  obli- 
gations assumed  under  the  old  ordinance 
shall  be  extinguished,  it  would  seem  to  fol- 
low that  this  result  could,  with  as  much 
force  of  reason  and  propriety,  be  arrived 
at,  by  simply  adopting  an  ordinance  strik- 
io^  from  the  old  ordinance  the  features 
thereof  objectionable  to  the  Home  Telephone 
Company,  or,  to  put  it  in  another  way,  if 
the  provision  in  the  ordinance  in  controversy 
that,  "should  the  franchlBe  herein  ordered  to 
be  sold  be  at  any  time  acquired  by  any  per- 
son who  at  the  time  of  such  acquisition  al- 
ready   owned    a    telephone    franchise   previ- 


ously granted  by  the  city  of  Iioulsvllle,  sots 
previously  granted  franchise  shall  Inunedi- 
ately  upon  the  acquisition  of  the  franchise 
herein  ordered  to  be  sold  become  nnU  aai 
void,  and  be  forfeited  and  sorreadered  to 
the  city  of  Louisville;  and  all  obllgatiooi 
created  by  the  ordinance  granting  tlie  samt 
or  acceptance  thereof  shall  immediate;; 
cease  and  determine'' — ^Is  valid,  tben  wh; 
should  not  the  council  repeal  by  ordinanct 
the  features  of  the  old  ordinance  tbat  lai- 
posed  upon  the  Home  Telephone  Ccm- 
pany  the  obligations  that  are  to  be  annid- 
led  if  it  purchased  the  franchise  offered 
for  sale  under  this  new  ordinance?  The  ef- 
fect would  be  precisely  tlie  same.  If  our 
can  be  done,  I  see  no  reason  why  the  other 
may  not.  But  I  doubt  if  the  qnestion  was 
presented  in  this  form  if  the  majority  (tf 
the  court  would  have  reached  tbe  condv- 
sion  that  it  was  competent  for  tlie  cound! 
to  thus  take  away  from  the  dty.  and  the 
people  of  the  city,  valuable  rights  secured 
to  them  under  a  valid  and  enforceable  «»- 
tract,  or  be  willing  to  lay  down  a  mie  that 
would  encourage  persons  to  enter  into  s 
contract  with  a  city  to  perform  for  a  con- 
sideration some  beneficial  public  service,  witli 
the  '  hope  and  expectation  tbat  a  more  ac- 
commodating council  would  relieve  them  from 
tbe  onerous  features  of  a  contract  that  a 
less  agreeable  body  had  exacted.  And  in 
the  views  expressed  upon  this  aspect  of  tb? 
case  I  find  support  in  the  opinion  of  tliis 
court  in  Cumberland  Telephone  &  Telegrapb 
Company  v.  City  of  Hickman,  111  S.  W. 
Sll,  33  Ky.  Law  Rep.  730,  where  it  la  said: 
"The  grantee  had  agreed  to  certain  c<hi- 
dltions  as  part  consideration  for  this  grant 
One  of  them,  the  rate  of  tolls,  was  of  par- 
ticular interest  to  the  public,  in  other  word', 
the  city.  The  other  condition  was  as  to 
the  time  within  which  work  on  the  idast 
was  to  be  begun.  The  latter  was  not  of  » 
much  importance  to  the  city,  except  as  a 
kind  of  security  that  the  bid  was  In  good 
faith.  It  was  a  condition  which  tbe  dt; 
might  have  been  Justified  in  not  exacting  tbe 
penalty  for  its  breach,  if  the  delay  had  not 
been  material.  Still  it  was  a  matter  of  im- 
portance to  the  grantee,  as  it  weakened  bis 
hold  upon  its  franchise.  We  think  it  wa^ 
competent  for  the  city  to  waive  the  forfeit- 
ure of  the  franchise  because  the  work  had 
not  been  begun  within  six  months,  in  cob- 
sideratioa  of  a  reduction  of  the  rates  hj 
the  owner  of  the  franchise.  There  was  * 
sufficient  consideration  movhig  to  tbe  dtf 
to  support  its  waiver  of  the  forfeiture;  like- 
wise a  sufficient  consideration  moving  to 
the  grantee  of  the  franchise  to  support  tiis 
agreement  to  charge  patrons  within  the  citf. 
and  for  whose  benefit  and  welfare  tbe  con- 
tract had  been  entered  into,  a  less  rate  than 
was  originally  agreed  upon.  In  doing  this 
the  city  granted  no  new  or  different  ri^t 
in  the  use  of  its  streets,  nor  did  it  abate 
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any  of  tbe  original  consideration.  On  the 
contrary,  it  gave  only  wbat  it  bad  original- 
ly agreed  to  grant,  and  got  in  exchange  a  bet- 
ter consideration." 

The  next  question  is:  Is  tills  ordinance  a 
free  and  equal  one  and  does  it  afford  a  fair 
opportunity  to  any  bidder  to  purchase  the 
franchise  offered  for  •  sale?  Section  164  of 
the  Constitution  provides  that:  "No  connty, 
city,  town,  taxing  district  or  other  munici- 
pality shall  be  authorized  or  permitted  to 
grant  any  franchise  or  privilege  or  make  any 
contract  In  reference  thereto  for  a  term  ex- 
ceeding twenty  years.  Before  granting  such 
franchise  or  privilege  for  a  term  of  years, 
such  municipality  shall  first  after  due  adver- 
tisement receive  bids  therefor  publicly,  and 
award  the  same  to  the  highest  and  best  bid- 
der, but  it  shall  have  the  right  to  reject  any 
and  all  bids.  This  section  shall  not  apply 
to  a  trunk  line  railway."  This  section  was  in- 
corporated In  the  new  Oonstitntion  for  the 
benefit  of  the  citizens  of  municipalities,  and 
not  of  persons  or  corporations  who  desired 
to  purchase  the  right  to  operate  public  util- 
ities. Its  adoption,  as  said  in  HUllard  v. 
Fetter  Lighting  &  Heating  Co.,  105  8.  W. 
115,  81  Ky.  Law  R^  ISSO,  "was  largely  due 
to  the  fact  tliat  prior  to  the  present  Consti- 
tution the  municipal  authorities  of  cities 
might,  and  did,  grant  valuable  rights  in  tbe 
streets  and  public  places  to  individuals  and 
corporations  desiring  to  use  them  for  private 
gain.  No  restrictions  were  thrown  around 
the  granting  of  these  privileges  to  protect  the 
citizens  from  the  cupidity  of  the  council  or 
tbe  greed  of  a  purchaser  of  a  franchise.  As 
a  result,  tbe  residents  and  taxpayers  of  the 
city  found  their  most  valuable  streets  oc- 
cupied by  corporations,  who  obtained  them  as 
a  result  of  personal  favor  or  private  trnfllc 
without  just  or  often  any  compensation  to 
the  people  who  owned  them."  That  it  was 
farther  Intended  by  this  section  that  no  ad- 
vantage or  preference  should  be  shown  to  any 
person  in  the  sale  of  a  franchise  Is  illus- 
trated by  the  care  used  in  providing  tliat: 
"Before  granting  said  franchise  or  privilege 
for  a  term  of  years,  such  municipality  shall 
first  after  due  advertisement  receive  bids 
therefor  publicly  and  award  the  same  to  the 
highest  and  best  bidder" — thus  throwing 
around  the  sale  every  possible  efficient  safe- 
guard that  might  prevent  such  discrimina- 
tion or  favoritism  as  would  deprive  the  peo- 
ple of  the  profit  or  advantage  they  might 
expect  to  gain  from  the  sale  of  the  franchise. 
If  any  preference  was  allowed  or  any  favorit- 
ism permitted,  either  in  the  ordinance  au- 
thorizing the  sale,  or  In  tlie  conduct  of  tbe 
sale,  or  in  any  manner,  by  the  municipal 
authorities,  it  is  dear  the  object  of  this  sec- 
tion would  be  defeated,  and  its  useful  pur- 
pose impaired,  if  not  destroyed.  As  a  conse- 
quence unscrupulous  or  favored  persons  or 
corporatl<Mi8  would  be  enabled  to  secure  for 
a  trifle  privileges  that  might  be  worth,  and 


that  in  the  open  market  would  bring  thou- 
sands. 

The  question  then  arises:  In  what  par- 
ticular does  this  ordinance  violate  the  prin- 
ciple ot  fair,  equal  and  free  opportunity  to 
bid  and  buy  the  franchise  proposed  to  be 
offered?  In  considering  this  question  it  is 
well  to  keep  in  mind  the  fact  that  the  Home 
Telephone  Company  at  the  time  this  ordi- 
nance was  enacted  was,  and  had  been  since 
1900,  operating  a  telephone  system  in  Louis- 
ville, and  that  its  only  competitor  hi  tbe 
business  was  the  Cumberland  Telephone 
Company.  Both  of  these  corporations  were 
engaged  in  exactly  the  same  kind  of  business. 
Each  of  them  was  operating  under  a  franchise 
granted  by  the  city,  and  there  was  a  genuine 
and  active  competition  between  them.  This 
being  true,  It  strikes  one  at  first  blush  as  be- 
ing singular  that  one  of  these  companies 
should  be  excluded  from  bidding  or  becoming 
a  purchaser  of  the  franchise.  No  good  rea- 
son, nor  indeed  any  reason,  in  my  opinion, 
is  offered  to  explain  why  the  Cumber- 
land Telephone  Company  was  discriminated 
against,  and  the  Home  Telephone  Company 
favored.  In  this  respect  I  am  unable  to  per- 
ceive how  the  purchase  of  this  frandilse  by  the 
Cumberland  Telephone  Company  would  give 
it  any  greater  monopoly  than  would  its  pur- 
chase by  the  Home  Telephone  Company.  If 
the  Cumberland  Telephone  Company  became 
the  purchaser,  its  purchase  would  not  in  any 
manner  Interfere  with  the  rights  and  privi- 
leges of  the  Home  Telephone  Company  under 
Its  existing  franchise.  And  so,  if  the  Home 
Telephone  Company  should  become  the  pur- 
chaser, its  franchise  would  not  prevent  the 
Cumberland  Telephone  Company  from  com- 
peting with  it  for  business  under  the  fran- 
chise giving  it  the  right  to  operate  a  tele- 
phone system.  It  is,  however,  said  that  the 
preamble  to  the  ordinance  sets  out  the  rea- 
sons why  the  Cumberland  Telephone  Com- 
pany was  excluded.  This  preamble  declares: 
"Whereas,  it  is  desired  to  secure  for  the  pub- 
lic more  efficient  competition  with  the  Cum- 
berland Telephone  &  Tel^raph  Company, 
and  wliereas,  requirements  of  the  telephone 
franchise  heretofore  sold  for  that  purpose 
embraced  certain  restrictions  that  make  such 
competition  impossible;  therefore,  be  it  or- 
dained by  the  general  council  of  the  city  of 
LoulsvUle." 

I  confess  my  inablli^  to  understand  how 
the  restrictions  as  to  rates,  imposed  upon 
the  Home  Telephone  Company  by  the  ordi- 
nance of  1900,  and  heretofore  pointed  out, 
prevented  It  from  being  an  efficient  compet- 
itor of  tbe  Cumberland  Telephone  Company, 
or  how  the  purchase  by  it  of  the  franchise 
offered  under  the  new  ordinance  would  make 
It  a  helpful  competitor  in  the  interest  of  tbe 
public.  The  theory  of  the  Home  Telephone 
Company  is  tliat,  if  it  Is  allowed  to  charge 
higher  rates  than  its  existing  franchise  per- 
mits, it  may  be  a  more  efficient  competitor 
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than  it  could  under  the  lav  rates;  but,  It 
seems  to  me  that  this  reasoning  Is  fallacious. 
The  competition  favored  by  the  Constitu- 
tion Is  a  competition  that  benefits  the  pub- 
lic, a  competition  that  reduces  rates,  and 
not  a  competition  that  enriches  the  competi- 
tors at  the  expense  of  the  public,  or  that 
enables  them  to  charge  rates  that,  compared 
with  existing  rates,  appear  unreasonable. 
This  kind  of  competition  may  be  desirable 
looking  at  the  matter  from  the  standpoint  of 
the  corporation,  but  it  is  clear  that  it  is  not 
the  kind  of  competition  that  the  law  regards 
with  favor.  But,  as  authorizing  the  exclu- 
sion of  the  Cumberland  Telephone  Company, 
its  counsel  relies  with  great  confidence  upon 
the  opinion  of  this  court  in  Stites  v.  Norton, 
101  S.  W.  1188,  31  Ey.  Law  Rep.  263,  13 
I..  R.  A.  (N.  S.)  474.  I  think  the  ruling  of 
the  court  in  that  case  was  sound  in  prin- 
ciple when  applied  to  the  facta  stated  in  the 
opinion,  but  I  am  also  confident  that  it 
should  not  be  extended  to  embrace  the  state 
of  case  presented  by  this  record.  The  pur^ 
pose  of  that  opinion  was  to  encourage  real 
competition,  to  the  eiud  that  the  people  us- 
ing public  utilities  might  be  benefited,  and 
to  prevent  the  creation  of  a  monopoly.  It 
was  not  the  purpose  of  the  court.  In  ex- 
cluding the  Louisville  Lighting  Company  as 
a  bidder,  to  encourage  favoritism  or  dis- 
crimination without  a  corresponding  benefit 
to  the  public.  Tliat  this  is  a  proper  con- 
struction of  the  opinion  may  be  readily  un- 
derstood by  carefully  considering  what  was 
decided.  In  that  case  the  city  offered  for 
sale  a  franchise  to  string  and  maintain  wires 
along  the  streets  of  the  city  for  distribut- 
ing and  selling  electricity.  The  ordinance 
creating  the  franchise  excluded  the  Louis- 
ville Lighting  Company,  upon  the  ground  that 
it  already  had  all  the  privileges  conferred  by 
the  ordinance;  it  being  admitted  that  the 
Louisville  Lighting  Company  and  its  asso- 
ciated corporations  owned  and  operated,  at 
the  time  the  ordinance  was  adopted,  the 
only  franchise  for  lighting  the  city  with 
electricity,  and  further  admitted  that.  If  It 
or  those  acting  in  its  Interests  were  permit- 
ted to  bid  at  the  sale  of  the  new  franchise, 
the  purchase  would  be  for  the  purpose  of 
suppressing  and  preventing  operation  under 
it.  Under  these  facts  the  court,  in  sustain- 
ing the  right  of  the  city  to  exclude  the  Louis- 
ville Lighting  Company  as  a  bidder,  said: 
"The  receiving  of  such  a  bid  would  have 
bad  the  effect  to  delay,  binder,  and  possibly 
prevent  the  lawful  purpose  of  the  council  in 
attempting  to  relieve  the  city  from  extor- 
tion. A  bid  made  for  such  a  purpose  and  with 
such  an  intent,  is  not  a  bid  in  the  sense 
and  meaning  of  section  164  of  the  Constitu- 
tion. Legislative  t>odies  should  be  very  care- 
ful in  prohibiting  persons  or  corporations 
from  bidding  at  such  sales ;  and,  if  it  should 
be  made  to  appear  that  bids  were  rejected 
by  reason  of  any  ulterior,  sinister,  fraudu- 
lent, or  unlawful  purpose  or  reason,  the  court 


should  grant  relief,  but  when  made  to  ap- 
pear, as  in  this  case,  that  the  prohibition  of 
a  bid  was  made  for  the  Just  and  lawful  pur- 
pose of  enabling  the  council  to  secure  to 
the  citizens  their  rights  under  the  Consti- 
tution, the  court  should  uphold  ratber  than 
condemn  its  action." 

That  there  is  a  radioal  distinction  between 
the  facts  before  the  court  in  the  Stites  Case 
and  the  facts  exhibited  by  this  record  Is 
made  manifest  by  what  has  been  heretofore 
said.  The  Stites  Case  presented  exceptional- 
ly good  and  strong  reasons  for  the  applica- 
tion  of  the  rule  announced,  none  of  whicb 
exist  in  this  case.  That  the  purpose  in  ex- 
cluding the  Ctmiberland  Telephone  Company 
was  not  to  benefit  the  public  or  give  fair 
competition,  but  to  benefit  the  Home  Tele- 
phone Company  alone,  is  manifest  So  that 
the  question  comes  up.  Is  an  ordinance  tliat 
excludes  a  bidder,  for  no  other  reason  tliaa 
that  he  is  already  in  competition  with  the 
bidder  who  desires  to  purchase  the  fran- 
chise, authorized  by  the  Constitutl<»i?  I 
think  not  If  the  Stites  Case  should  be  ex- 
tended along  logical  lines,  both  of  these  tele- 
phone companies  should  be  excluded  from 
purchasing  the  privilege  of  establishing  a 
new  telephone  system;  but,  clearly  one  of 
them  should  not  be.  If  municipal  bodies 
could  thus  discriminate  l>etween  competitors, 
without  any  reason  except  the  desire  to 
favor  one  above  the  other,  the  result  would 
be  that  bribery,  corruption,  and  improper  bi- 
fluences  would  be  resorted  to  t>y  the  ownen 
of  the  competing  plants  whenever  an  ordi- 
nance for  a  new  franchise  was  peodtng.  the 
purpose  of  each  being  to  exclude  the  other 
as  a  competitor.  As  a  necessary  consequence 
of  this,  the  citizens  of  the  municipality  woald 
be  denied  the  right  guaranteed  to  them  by 
the  Constitution  to  have  these  privileges  sold 
at  public  outcry,  after  due  advertisement,  to 
the  highest  and  l)est  bidder.  If,  nnder  cir- 
cumstances like  these,  a  city  council  can  ex- 
clude one  comi>etitor  from  bidding  for  a 
franchise  granting  a  privilege  in  which  on- 
ly two  are  engaged  in  the  business  of  con- 
ducting, I  see  no  reason  why  they  might  not 
say  that  only  one  of  four  or  more  persons 
or  corporations,  engaged  in  identically  the 
same  business,  should  be  permitted  to  bid 
for  or  purchase  a  new  franchise  to  condnct 
a  similar  business.  And  so,  if  this  theory  of 
exclusion  and  discrimination  was  authoriz- 
ed, a  council  could  virtually  award  a  fran- 
chise to  its  favorite  corporation  without  any 
excuse  or  reason  except  that  found  In  the  in- 
fluence of  this  cotmdlmanlc  favorite.  It 
needs  no  argument  or  elaboration  to  show 
what  unfortunate  results  would  follow  from 
such  a  practice,  if  legalized.  It  was  surely 
not  contemplated  by  the  Constitution  makers 
that  this  YBluable  section,  intended  to  se- 
cure competition,  prevent  discrimination,  and 
deny  favoritism,  might  be  made  the  efficient 
instrument  in  the  accomplishment  of  the 
very    ends   Intended   to   be   prevented.     It 
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wonld  be  a  most  remarkable  condition  of 
affairo  If  A,  B,  and  C,  who  were  engaged  In 
the  same  Identical  business,  in  real  competi- 
tlon  with  each  other,  and  with  D,  should  be 
denied  the  right  to  bid  for  a  franchise  per- 
mitting the  purchaser  to  conduct  the  same 
business  they  were  carrying  on,  and  yet  al- 
low D  to  bid  for  and  buy  the  franchise.  This 
rule  would  prevent  competition,  deny  equal- 
ity, encourage  discrimination,  and  foster 
favoritism.  In  short,  it  would  be  an  active 
aid  m  everything  that  the  Constitution  was 
designed  to  prevent 

The  ordinance  in  question  not  only  excludes 
the  Cumberland  Telephone  Company,  but 
It  also  provides  that,  if  the  Home  Telephone 
Company  Is  the  purchaser,  its  former  fran- 
chlse  shall  be  at  an  end.  In  other  words,  if 
the  Home  Telephone  Company  purchases  the 
franchise,  it  will  be  released  from  its  obliga- 
tion to  furnish  telephone  service  at  the  pres- 
ent rates,  and  will  be  allowed  to  charge  al- 
most double  as  much  for  the  same  service. 
It  will  also  be  released  from  its  obligation  to 
pay  the  city  $1  each  on  all  telephones  over 
6,000.  If  any  one  else  buys  the  franchise,  he 
will  get  no  more  than  the  privileges  granted ; 
but  if  the  Home  Telephone  Company  buys  the 
franchise  it  will  get  in  addition  a  release 
from  lis  present  obligations  to  the  city.  The 
bidders,  therefore,  will  not  stand  upon  an 
equal  footing.  The  provision  of  the  Consti- 
tution that  the  franchise  shall  be  sold  to  the 
highest  and  best  bidder  after  due  advertise- 
ment ia  meaningless  If  such  an  ordinance  as 
this  can  be  sustained.  The  purpose  of  the 
Constitution  is  that  the  franchise  shall  be 
sold  to  the  highest  and  best  bidder  after  due 
advertisement,  so  that  the  city  shall  derive 
as  much  from  the  sale  as  can  be  gotten.  The 
purpose  of  the  ordinance  is  not  to  make  any- 
thing for  the  city,  but  to  Relieve  the  Home, 
Telephone  Company  from  its  present  obliga- 
tions under  the  form  of  a  sale  of  a  new  ordi- 
nance. When  the  ordinance  Is  read  in  the 
light  of  the  allegations  of  the  petition  that 
the  Home  Telephone  Company  expects  to  be 
a  bidder  at  the  sale.  It  is  manifest  that  the 
ordinance  was  designed  to  sell  a  franchise 
which  only  the  Home  Telephone  Company 
could  buy,  and  that  It  should  be  the  only 
bidder  at  the  sale,  for  no  one  can  compete 
with  it  In  bidding  for  this  franchise,  as  no 
one  can  get,  if  he  purchases,  the  same  advan- 
tages as  it  will  get.  Free  and  equal  competi- 
tion is  the  fundamental  aim  of  the  constitu- 
tional provision,  and  when  there  is  no  free 
and  equal  competition,  the  constitutional  pro- 
vision is  violated.  Here  the  ordinance  ex- 
cludes from  the  bidding  appellant's  only  com- 
petitor; and  then  gives  it,  if  it  purchases, 
privileges  that  no  one  else  gets  if  he  should 
purchase  it  It  is  uniformly  held,  under  stat- 
utes providing  for  sales  to  the  highest  and 
t>e8t  bidder,  that  unless  there  can  be  real  com- 
petition, the  statute  is  violated.  Fairfax  y. 
Bopklns,  8  Fed.  Cas.  955,  No.  4,614;   Hart  v. 


Bnckner,  S4  Fed.  925,  5  C.  C.  A.  L  And 
where  the  statute  provides  for  the  letting  of 
public  Improvements  to  the  lowest  and  best 
bidder,  it  is  in  like  manner  also  held  that 
the  proceeding  is  void  where  the  ordinance 
prescribes  conditions  preventing  fair  and  free 
competition.  Flneran  v.  Central  Bltulithic 
Co.,  118  Ky.  495,  76  S.  W.  415 ;  Flshbum  v. 
Chicago,  171  III.  338,  49  N.  B.  582,  39  L.  R. 
A.  482,  63  Am.  St  Rep.  236;  Diamond  v. 
Mankato,  89  Minn.  48,  93  N.  W.  911,  61  L. 
R.  A.  448.  Here  we  have  not  a  statutory  pro- 
vision, but  a  mandatory  provision,  of  the 
Constitution.  While  the  city  council  has  leg- 
islative authority,  it  has  this  authority  sub- 
ject to  the  Constitution.  Any  legislation  it 
makes  in  conflict  with  the  Constitution  1» 
void.  The  public  sale  of  the  franchise  in 
question  is  but  a  form  of  granting  a  special 
privilege  to  the  Home  Telephone  Company, 
and  when  such  proceedings  are  sustained,  the 
door  is  open  for  all  the  abuses  which  the  con- 
stitutional provision  was  Intended  to  prevent. 
The  exclusion  of  the  Cumberland  Telephone 
Company  from  bidding  and  the  favoritism 
shown  the  Home  Telephone  Company  were 
both  In  violation  of  section  164  of  the  Consti- 
tution, and  for  these  reasons  the  ordinance 
should  be  declared  invalid. 

I  am  further  of  the  opinion  that  the  obliga- 
tion upon  the  part  of  the  company,  under  its 
contract  of  1900,  to  pay  to  the  city  $1  per 
annum  for  each  telephone  in  use  in  the  city. 
In  excess  of  6,000,  during  the  life  of  the  con- 
tract, which  was  tor  a  term  of  20  years,  was 
a  liability  within  the  meaning  of  section  52 
of  the  Constitution,  and  the  attempt  to  re- 
lease the  comiwny  a  violation  of  the  section 
which  provides  tliat:  "The  General  Assem- 
bly shall  have  no  power  to  release,  extin- 
guish, or  authorize  the  releasing  or  extin- 
guishing, in  whole  or  In  part  the  indebted- 
ness or  liability  of  any  corporation  or  indi- 
vidual to  this  commonwealth,  or  to  any  coun- 
ty or  municipality  thereof" — and  should  be 
given  a  liberal  and  not  a  strained  construc- 
tion. In  other  words,  it  should  i>e  so  inter- 
preted as  to  give  to  the  city  the  full  measure 
of  protection  intended  to  be  conferred  by  the 
section.  The  words  "liability"  and  "indebt- 
edness" used  in  the  section  are  the  leading 
features  of  it.  The  other  words  merely  de- 
scribe the  bodies  that  may  not  release  or  ex- 
tinguish an  "Indebtedness"  or  "liability."  It 
Is  to  be  presumed  that  they  were  used  in  the 
ordinary  and  usual  acceptation  of  these  words. 
They  are  not  technical,  but  are  commonly 
employed  in  the  everyday  aHairs  of  life.  If 
we  say  that  a  person  is  indebted,  or  that  he 
has  assumed  a  liability,  it  will  be  understood 
that  there  is  some  contract  obligation  exist- 
ing under  and  by  virtue  of  which  the  liabili- 
ty or  indebtedness  was  created  or  incurred. 
The  amount  of  the  liability  or  the  extent  of 
the  Indebtedness  is  not  material.  It  may  be 
|1  or  $1,000  or  the  rendering  of  service.  Nor 
is  it  important  when 'the  contract  was  creat- 
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ed,  if  It  be  valid,  or  when  the  indebtedness 
or  liability  is  to  be  liquidated,  or  whether 
It  may  be  paid  in  installments  or  as  a  whole. 
Webster  defines  "liability"  as  the  "state  of 
being  liable,  that  which  one  is  under  obliga- 
tion to  pay,  or  for  which  one  is  liable."  The 
word  "liable"  is  defined  as  being  "t>ound  or 
obligated  In  law  or  equity,  exposed  to  a  cer- 
tain contingency  or  casualty,  more  or  less 
probable."  And  defines  "indebtedness"  as 
the  "state  of  l>elng  indebted ;  that  is,  brought 
Into  debt,  being  under  obligations,  held  to  pay- 
ment of  requital,  beholden,  placed  under  ol)-* 
ligation  for  something  received,  for  which 
restitution  or  gratitude  is  due."  It  will  be 
seen  from  these  definitions  that  the  word 
"liability"  is  sufficiently  comprehensive  to  in- 
clude any  kind  of  legal  or  equitable  obliga- 
tion to  do  or  perform  a  certain  thing.  If  it 
was  only  intended  that  the  section  should  be 
applied  to  contract  obligations  to  pay  a  fixed 
sum  of  money,  there  would  Iiave  l>een  no  rea- 
son for  using  the  word  "liability,"  as  the 
word  "indebtedness"  covers  and  embraces  all 
ordinary  debts.  It  is  tlierefore  fair  to  as- 
sume that  the  word  "liability"  was  added  to 
remove  any  doubt  that  might  exist  as  to  the 
intent  of  the  section.  It  is  a  word  of  broader 
meaning  than  "indebtedness,"  and  Indndes 
matters  that  the  word  "indebtedness"  might 
not  reach. 

There  is  no  dispute  about  the  terms  of  the 
contract  between  the  city  and  the  telephone 
company ;  nor  Is  there  any  denial  of  its  va- 
lidity, so  that,  the  only  question  to  be  con- 
sidered is  whether  or  not  it  created  a  liabili- 
ty  to  the  city  upon  the  part  of  tlie  Home  Tel- 
ephone Company.  It  was  agreed,  as  a  part 
of  the  contract,  that  if  the  Home  Telephone 
Company  put  in  operation  any  telephones  in 
excess  of  6,000,  that  it  would  pay  to  the  city 
$1  for  each  telephone  over  tliat  number.  It 
is  therefore  plain  that,  if  the  company  in- 
stalled, during  the  existence  of  the  franchise, 
over  6,000  telephones,  there  would  not  only 
be  a  liability  to  pay  the  stipulated  fee  for 
the  excess,  but  the  creation  of  an  indebted- 
ness, upon  which  the  city  might  maintain  an 
action.  But  the  argument  is  made  that  this 
liability  Is  too  contingent  to  come  within  the 
meaning  of  section  52.  That  there  may  or 
may  not  be  any  telephones  over  6,000  in  use, 
and  hence  there  may  or  may  not  l>e  any  in- 
debtedness or  liability  on  the  part  of  the 
company  under  its  contract  Granting,  for 
the  sake  of  the  argument,  that  the  company 
might  not  have  over  6,000  telephones  in  use, 
and  consequently  not  become  liable  or  indebt- 
ed to  the  city  in  any  amount,  this  does  not 
prove  that  no  liability  was  created.  The 
mere  fact  that  it  is  contingent  in  this  par- 
ticular does  not  take  it  out  of  the  reach  of 
the  constitutional  provision.  It  is  not  neces- 
sary that  the  extent  or  exact  or  approximate 
amount  of  the  liability  be  specified,  or  that 


It  shall  be  definitely  fixed.  It  was  dearly 
contemplated  by  the  parties  to  the  contract 
that  at  some  time  during  its  existence  the 
number  of  telephones  would  exceed  6,000,  ana 
it  was  further  contemplated  that  the  contract 
would  run  for  the  full  term  of  20  years. 
Therefore  the  city  has  the  right  to  exact  trom 
the  company  any  amount  that  may  l>ecoDie 
due  at  any  time  within  20  years.  That  this 
condition  was  incorporated  In  the  ordinanre 
is  some  evidence  of  the  fact  that  the  city  ex- 
pected to  derive  benefit  from  it  I  might  add 
that  it  Is  stated  in  the  opinion  that  there  is 
now  in  service  8,000  telephones,  and  that  the 
city  is  deriving  an  annual  income  therefrom 
of  $2,000,  thus  making  It  plain  that  the  con- 
tract in  this  particular  is  valuable  to  tlie 
city,  and  creates  a  liability,  as  well  as  an 
indebtedness,  upon  the  part  of  the  Home  Tel- 
ephone Company  that  it  wishes  to  be  relieved 
of. 

For  the  reasons  stated,  the  general  demnr- 
rer  to  the  petition  was  properly  sastained. 

I  am  authorized  to  say  that  Judges  HOB- 
SON  and  NUNN  concur  In  this  dissenting 
opinion. 


HAOBR.  Auditor,  v.  SIDEBOTTOH. 
(Court  of  Appeals  of  Kentucky.    Nov.  27,  1906.) 
1.  States  (i  201*)— Aonon  Aoairst— Ahswks 
—Tike  to  Fii.b. 

Mandamus  to  compel  the  Anditor  of  Btste 
to  issue  a  warrant  to  pay  a  reward  offered  by 
the  Governor  for  the  apprehension  of  an  offend- 
er ia  practically  against  the  state,  and  a  meri- 
torions  defense  must  be  allowe^  thoinrii  not 
tendered  in  time  fixed  by  Civ.  Code  Prac.  f 
474,  whether  the  defense  is  govemed  by  the 
section  or  notj  the  state  not  being  afFected  by 
the  laches  of  its  officers. 

[E2d.  Note.— For  other  cases,  see  States,  Cent 
Dig.  f  193;    Dec.  Dig.  f  201.  •] 

4i.  States  (§  60*)— Offioebb— GovKBifos— P«i- 
vate  Sbcbitabt  of  Govebhob— Authoettt. 
The  private  secretary  of  the  Goyemor,  em- 
ployed to  assist  him  in  the  lal>oi8  of  his  office, 
as  authorized  by  Acts  1906,  p.  260,  c.  30,  ia  not 
authorized  to  discharge  the  duties  of  the  Gov- 
ernor in  his  alwence. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dfg.  8  60.*] 

8.  Rewabds    (8    4*)— PowEB   to    Offkb    Rb- 

wABDs — Statutes. 

The  Governor,  in  offering  a  reward  for  tlie 
apprehension  of  an  offender,  as  authorised  by 
Ky.  St.  1903,  88  1932,  1933,  moat  exercise  dis- 
cretion as  to  whether  a  reward  shall  be  offered, 
and  the  amount  thereof,  and  must  also  deter- 
mine to  what  jail  the  offender  shall  be  delivered, 
etc.,  and  liis  private  secretary,  anthoriaed  by 
Acts  1906,  p.  260,  c.  30,  to  assist  him  in  the 
labors  of  his  office,  cannot,  in  the  alisence  of 
the  Governor,  offer  a  reward. 

[Eid.    Note.— For   other   cases,    aee    Reward*. 
Dec.  Dig.  I  4.*] 

4.  Evidence  (8  431*)— Aorion  on  Wbtre:! 

CORTBACF— DBFXnSBS. 

The  rule  that,  in  a  suit  on  a  written  con- 
tract, the  writing  cannot  l>e  called  in  qoestion. 
except  on  an  allegation  of  fraud  or  mistake,  does 
not  preclude  a  party  from  pleading  that  he  did 
not  execute  the  writing,  or  that  he  sigred  a 
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blank,    which  was  rabBeqaently  filled  by  an- 
other, without  aathority. 

[Ed.    Note.— For   other   cases,   see   Bvidence, 
Cent.  Dig.  i  1876;  Dec.  Dig.  »  481.*] 

e.  Mandamus    (i    164*)— Rcwabds— Patmknt 

— Action  to  Gomfei.. 

A  plea  in  mandamus  to  compel  the  Auditor 
of  State  to  iasue  a  warrant  to  pay  a  reward 
offered  by  the  Oovemor,  which  aUegeB  that  the 
Governor  did  not  offer  the  reward,  that  he 
signed  a  blank,  and  that,  while  be  was  absent, 
his  private  secretary  offered  the  reward  by  fill- 
ing out  the  blank,  charges  that  the  record  sued 
on  is  not  a  genuine  record,  because  not  in  fact 
made  by  the  Oovemor,  and  is  available,  though 
Ky.  St.  1903,  I  8760,  provides  that  an  official 
certificate  shall  not  be  called  in  question,  ex- 
cept on  allegation  of  fraud  or  mistake. 

[Kd.  Note. — For  other  cases,  see  Mandamus, 
Dec.  Dig.  I  164.*] 

6.  Rewards  (i  4*)— Bxeoutiv*  Powxb— CKb- 

TIFTCATB   OF  GOYIBNOB— BVTDENCK. 

An  official  certificate  of  the  Governor  to  a 
reward  offered  for  the  apprehension  of  an  offend- 
er is  only  prima  facie  valid,  and  may  be  shown 
to  be  inValid  by  proof  that  would  invalidate 
other  official  certificates  purporting  to  be  the 
acts  of  the  officers  whose  names  they  bear. 

[Bd.  Note.— For  other  cases,  see  Rewards, 
Dec.  Dig.  I  4.*] 

7.  States  (J  181*)— Demands— STATtJTEa. 

Claims  against  the  state  treasury  cannot 
arise  by  implication,  and  he  who  demands  mon- 
ey from  the  treasury  must  show  that  his  claim 
is  warranted  by  law. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  t  181.*] 

Appeal  from  Circnit  Court,  Franklin 
County. 

"To   be   officially   reported." 

Mandamus  by  J.  F.  Sldebottom  against  S. 
TV.  Hager,  Auditor  of  State,  to  compel  the 
Issuance  of  a  warrant  for  the  payment  of 
a  claim.  From  a  Judgment  for  plaintitf,  de- 
fendant  appeals.     Reversed   and   remanded. 

N.  B.  Hays  and  C.  H.  Morris,  for  appel- 
lant John  B.  Llndsey  and  Cammack  ft 
Perry,  for  appellee. 


HOBSON,  J.  X  P.  Sldebottom  brought 
this  suit  against  S.  W.  Hager,  as  Auditor  of 
Public  Accounts  of  the  state  of  Kentucky, 
alleging,  in  efTect,  that  the  Oovemor  on 
November  SO,  1906,  by  proclamation  duly  is- 
sued, ottered  a  reward  in  the  sum  of  $500 
for  the  apprehension  and  delivery  of  Burt 
Hudson  to  the  Jailer  of  Owen  county,  where- 
in Hudson  stood  charged  with  murder;  that 
while  the  offer  was  in  force,  he  arrested 
Hudson  on  December  8,  1906,  in  St  Louis, 
Mo.,  and  delivered  him  to  the  Jailer  of  Owen 
county;  that  at  the  February  term,  1907, 
his  claim  for  $500  was  allowed  by  the  Owen 
circuit  court;  that  he  presented  It  to  Ha- 
ger as  Auditor,  and  he  refused  to  issue  a 
warrant  in  his  favor.  A  copy  of  the  Gover- 
nor's proclamation  was  filed  with  the  peti- 
tion, and  a  mandamus  was  prayed  against 
the  Auditor,  requiring  him  to  Issue  a  war- 
rant for  the  payment  of  the  claim.  The 
Auditor  demurred  to  the  petition.     His  de- 


murrer was  OTermled.  He  then  tendered 
an  answer,  but  the  court  refused  to  allow 
it  to  be  filed,  and  entered  Judgment  In  favor 
of  the  plaintiff  as  prayed.  The  Auditor  ap- 
peals. 

The  suit  was  filed  July  24,  1907.  The 
process  was  served  on  that  day.  The  next 
rule  day  was  August  6th.  No  defense  was 
made  then  or  on  the  next  rule  day,  September 
2d.  On  September  10th,  the  second  day  of 
the  term,  tlxe  plaintiff  entered  a  motion  in 
court  for  a  mandamus  pursuant  to  notice 
given  when  the  suit  was  filed.  On  Septem- 
ber 19th  the  plaintiff  entered  a  motion  for 
Judgment  The  court  took  time;  and  on 
September  24tb  the  defendant  filed  a  de- 
murrer to  the  petition.  On  October  4th  the 
court  overruled  the  demurrer.  The  defend- 
ant then  tendered  his  answer,  but  the  court 
refused  to  allow  It  to  be  filed.  It  is  insist- 
ed that  the  court  properly  refused  to  allow 
the  answer  filed  because  It  was  not  tender- 
ed in  time  under  the  practice  act.  We  do 
not  deem  It  material  to  consider  whether 
or  not  the  filing  of  the  answer  was  govern- 
ed by  section  474,  Civ.  Code  Prac.  The 
court  had  allowed  the  demurrer  to  be  filed, 
and  when  he  passed  on  the  demurrer,  the 
answer  was  tendered.  The  suit  Is  practi- 
cally one  against  the  state.  The  Auditor 
was  defending  for  the  state.  A  meritorious 
defense  for  the  state  should  never  be  reject- 
ed because  of  the  delay  of  Its  officers  in 
tendering  It  The  state  is,  as  a  rule,  not 
affected  by  the  laches  of  Its  oflScers.  In  the 
multitude  of  matters  they  have  to  look  aft- 
er some  win  be  delayed,  and  we  know  offi- 
cially that  the  Attorney  General's  office  at 
this  time  was  much  overworked.  We  as- 
sume from  the  court's  allowing  the  demurrer 
to  be  filed  that  he  refused  to  allow  the  an- 
swer filed  because  be  did  not  consider  that  it 
presented  a  defense  to  the  action ;  and  this 
Is  the  main  question  in  the  case. 

In  the  answer  it  was,  in  substance,  all^^ 
that  the  Governor  did  not  offer  a  reward 
for  Burt  Hudson;  but  that  he  signed  a 
blank,  and  left  it  with  his  private  secretary, 
Bd.  O.  Leigh;  that  while  the  Governor  was 
absent  application  was  made  to  Leigh ;  that 
he  heard  the  application,  and  made  out  and 
promulgated  the  proclamation  of  the  reward 
sued  on,  by  filling  out  the  blank  in  the  ab- 
sence of  the  Governor,  and  without  his  con- 
sidering the  application;  that  the  procla- 
mation was  not  the  act  of  the  Governor, 
and  was  null  and  void.  It  is  insisted  for  the 
plaintiff  that  Leigh's  act  was  authorized  by 
the  statute,  to  the  effect  "that  the  Governor 
of  this  commonwealth  be  and  he  Is  hereby 
allowed  to  employ  and  have  a  private  secre- 
tary to  assist  him  in  the  labors  of  his  office. 
*  *  •  The  Governor  shall  be  responsible 
for  all  the  official  acts  of  his  private  secre- 
tary." See  Acts  1906,  p.  260,  c.  30.  The 
private  secretary  is  to  assist  the  Governor 


•For  other  caias  see  same  toplo  and  aectlon  NUMBER  IB  Deo.  ft  Am.  Dlgf.  1907  to  date,  &  Reporter  ladezet 


Digitized  by 


Ljoogle 


S72 


118  SOUTBWESXEBN  BBPOBTBR. 


(Ky. 


In  the  labors  of  his  office.  He  is  not  an- 
tborlzed  to  discharge  the  duties  of  the  Oot- 
emor  In  his  absence.  Certain  officers  are 
allowed  by  law  to  appoint  deputies,  but  there 
is  nothing  In  tbe  act  showing  any  intention 
to  rest  In  the  private  secretary  any  of  the 
powers  vested  in  the  Governor.  The  rule 
Is  elementary  that  a  delegated  authority 
cannot  be  delegated  without  authority  of 
law,  and  that  acts  requiring  the  exercise 
of  discretion  and  Judgment  must  .be  perform- 
ed by  the  officer  hlmseilf.  The  Governor  In 
cases  of  this  sort  must  exercise  a  discretion 
as  to  whether  a  reward  should  be  issued, 
and,  if  Issued,  In  what  amount.  Ky.  St. 
1903,  8  1932-  He  must  determine  to  what 
jail  the  prisoner  shall  be  delivered,  and  how, 
or  in  what  paper  or  papers,  tbe  ofTer  of  re- 
ward shall  be  published.  Ky.  St.  1903,  i 
1933.  If  the  Governor  may  delegate  to  his 
private  secretary  siicfa  matters  of  discretion 
as  these.  It  Is  hard  to  understand  what  du- 
ties of  the  chief  magistrate  may  not  be 
performed  by  his  secretary  in  his  absence. 

Section  3760,  Ky.  St  1903,  is  also  relied 
on.  That  section  provides,  in  substance,  that 
an  official  certificate  shall  not  be  called  In 
question  "except  upon  the  allegation  of  fraud 
In  the  party  to  be  benefited  thereby  or  mis- 
talce  on  the  part  of  the  officer."  In  a  suit 
on  a  written  contract  the  writing  cannot  be 
called  in  question  except  upon  an  allega- 
tion of  fraud  or  mistake;  but  this  rule 
was  never  understood  to  mean  that  a  party 
could  not  plead  that  he  did  not  execute  the 
writing,  or  that  he  signed  a  blank  which  was 
afterwards  filled  by  another  without  author- 
ity. The  pleading  here  does  not  call  In 
question  the  Governor's  certificate.  It  charg- 
es that  it  Is  not  bis  act  It  Is  a  plea  that 
the  alleged  record  sued  on  Is  not  a  genuine 
record  because  not  In  fact  made  by  the 
Governor.  Nor  Is  the  record  Itself  conclu- 
sive of  its  genuineness.  There  is  no  statute 
giving  it  any  such  eCTect  It  is,  like  the  cer- 
tificate of  any  other  officer,  prima  facie  valid, 
but  subject  to  be  shown  invalid  by  proof 
that  would  invalidate  other  official  certif- 
icates, purporting  to  be  the  acts  of  the  offi- 
cers whose  names  they  bear.  If  the  statute 
had  authorized  the  circuit  judge  of  the  dis- 
trict to  Issue  offers  of  reward  In  cases  like 
this,  would  It  be  maintained  that  a  certif- 
icate signed  in  the  judge's  name  was  conclu- 
sive on  the  state?  Or  If  It  was  shown  that 
the  judge  had  signed  a  blank  before  leaving 
borne,  and  in  his  absence  his  stenographer 
had  heard  an  application  and  issued  an  of- 
fer of  reward  by  filling  in  tbe  blank,  coald 
It  be  said  that  this  was  the  act  of  the  judge, 
and  binding  on  the  state?  The  validity  of 
an  official  act  does  not  depend  on  the  grade 
of  the  officer.  The  highest  officer  is  bound 
by  the  law  no  less  than  the  lowest  If  he 
does  not  conform  to  the  law,  his  act  no 
more  binds  the  state  than  that  of  the  hum- 


blest officer  In  the  land  under  Itke  dream- 
stances.  Both  are  but  agents  of  tbe  state, 
and,  to  bind  it,  must  act  in  conformity  to 
law.  One  can  no  more  delegate  bis  discie- 
tlonary  duties  to  another  than  tbe  other. 
Claims  against  the  treasury  cannot  ari^ 
by  implication,  and  he  who  demands  money 
from  tbe  public  treasury  must  tall  onless 
his  claim  is  warranted  by  law.  The  fonnda- 
tion  of  tbe  plaintlfTs  claim  is  the  proclama- 
tion of  the  Governor,  and  if  that  is  invalid. 
the  law  does  not  authorize  its  payment.  A 
similar  question  to  that  before  ns  arose  in 
Re  Tod,  12  S.  D.  386,  81  N.  W.  (37,  47  L.  B. 
A.  566,  76  Am.  St.  Rep.  616,  where  the  Gov- 
ernor signed  blank  warrants,  and  these. 
when  application  was  made,  were  filled  out 
and  Issued  by  his  secretary  without  action  by 
the  Governor.    The  warrants  were  held  void. 

If  the  proceeding  here  was  sustained,  offi- 
cers might  be  appointed,  persons  might  be 
arrested,  death  warrants  might  Issue  In  the 
absence  of  the  Governor,  and  without  any 
exercise  by  him  of  the  discretion  confided 
in  him  i)ersonalIy  by  law.  We  therefore  con- 
clude that  the  answer  presents  a  good  de- 
fense to  tbe  action.  Tbe  ex  parte  order  of 
the  Owen  circuit  court  is  only  prima  facie 
evidence  of  the  correctness  of  tbe  claim. 
Ky.  St  1903,  {  340a. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


WEST  et  al.  v.  McDONAIJ>  et  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  25,  19081) 

1.  JUDICIAI,    SaUBS    (I    31»)— CONFMlCA-nON— 

Objections— Pebsons  EmnxBD  to  Raise. 
The  objection  that  the  petition  did  not 
state  a  canse  of  action  and  was  insufficient  to 
support  the  decree  cannot  be  relied  an  by  tbe 
purchasers  at  the  decretal  sale  to  defeat  a  con- 
firmation. 

[Ed.  Note.— For  other  cases,  see  Judicial  Sales, 
Cent  Dig.  S  63 ;  Dec.  Dig.  S  31.*] 

2.  Jtidioiai.  Sales  (§  31*)— Confibmatios— 
Objectionb— Pebsors  Entitled  to  Raise. 

Tlie  objection  that  the  property  was  diri- 
Blble  and  should  have  been  sold  in  separate  par- 
cels cannot  be  relied  on  by  the  purchasers  at  a 
decretal  sale  to  defeat  a  confirmation. 

[Ed.  Note.— For  other  cases,  see  Judidal 
Sales,  Cent  Dig.  |  63;   Dec  Dig.  i  31.*] 

3.  Appeal  and  Ebbob  (|  934*)— Review— Pre- 
sumptions—Judgment. 

Where,  notwithstanding  no  proof  seems  to 
have  been  taken  as  to  whether  a  lot  sold  under  a 
mortgage  foreclosure  waa  divisible,  the  peti- 
tion alleged  that  it  was  not,  and  such  allega- 
tion was  not  denied,  and  the  lot  thoujii  con- 
taining two  houses,  was  small  and  the  houses 
not  valuaUe,  the  Court  of  Appeals  will  not 
presume  that  the  court  below  acted  unadvisedly 
In  decreeing  a  sale  of  the  lot  as  a  whole,  but 
will  take  it  for  granted  that  the  petition  and 
mortgage  filed  as  an  exhibit  so  described  the 
lot  as  to  enable  the  court  to  determine  its  in- 
divisibility. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i}  3777-8782;  Dec  Dig.  I 
984.*f 
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4.  JxTDiciAL  Balks  (|  81*)— CosnuMATioN— 
Objections. 

Parcbaseis  at  a  decretal  sale  not  prejudiced  - 
by  the  aale  of  the  lot  as  a  whole  cannot  complain 
that  it  was  so  sold. 

[Ed.  Note.— For  other  cases,  see  Jndicial 
Sales,  Cent  Dig.  S  63;   Dec.  Dig.  {  31.*] 

5.  Judicial  Saues  ({  31*)— ComrBiiATion— 
Objections. 

An  objection  by  purchasers  at  a  decretal 
sale  to  the  confirmation  thereof,  charginE  the 
existence  of  a  street  improvement  lien  and  also 
a  lien  for  taxes,  will  not  be  sustained,  where 
snch  liens  may  be  set  np  and  paid  out  of  the 
proceeds  of  the  sale  after  satisfying  the  judg- 
ment for  .which  made,  before  final  distribution 
of  the  surplus. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Dec.  Dig.  §  31.*] 

6.  Witxs    (I    620*)— CoNSTBucnoN— Estates 
Created— Mai  nten  an  ce  . 

Under  a  will  devising  testatrix's  interest 
in  a  lot  to  a  daughter,  with  full  power  and  au- 
thority to  dispose  thereof  by  will  or  otherwise, 
and  providing  that  another  daughter  should  have 
a  home  in  the  real  estate,  the  estate  of  the  lat- 
ter daughter  continued  for  life,  provided  only 
that  the  lot  was  not  disposed  of  by  the  other 
daughter. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  143»;   Dec.  Dijg.  S  620.*] 

7.  Judicial  Sales  (§  31*)— Confirmation- 
Objections— Evidence— Sufficiency. 

An  objection  to  the  confirmation  of  a  de- 
cretal sale  that  defendant  was  of  unsound  mind 
when  the  action  was  brought  and  judgment  ren- 
dered held  not  sustained  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Judicial  Sales, 
Dec.  Dig.  t  31.*] 

8.  Evidence  (|  67*)— Presumptions— Contih- 
UANCE  OF  Condition— Sanitt. 

A  person  adjudged  to  be  of  sound  mind 
will  be  presumed  to  so  continue  until  the  con- 
trary is  shown, 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  1^87 ;  Dec.  Dig.  {  67  ;*  Insane  Per- 
sons, Cent.  Dig.  i  6.] 

9.  Insane    Persons    (f   100*)— Judgments- 
Validity. 

A  judgment  against  an  insane  person  is  not 
void,  but  voidable. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons. Cent  Dig.  S  179 ;    Dec.  Dig.  S  100.*] 

Appeal  from  Circuit  Court,  Oarrard  Coun- 
ty. 

"Not  to  be  officially  reported." 

W.  T.  West  and  another  became  the  pur- 
chasers of  a  lot  sold  under  the  decree  in  an 
action  by  Maiy  K.  McDonald  against  Mary 
Cunningham.  The  couuniaaloner's  report  of 
sale  having  been  filed,  they  Interposed  ex- 
ceptions thereto,  which  were  overruled,  and 
they  aiq)eai.    Affirmed. 

Lewis  L.  Walker,  for  appellants.  Wm, 
Hemdon,  for  appellee  Mrs.  McDonald. 

SETTLE.  J.  The  appellants,  W.  T.  West 
and  J.  A.  Jones,  became  the  joint  purchas- 
ers at  decretal  sale  of  a  small  parcel  of 
ground  lying  In  the  city  of  Lancaster,  and 
known  on  the  city  plat  as  lot  39.  The  lot 
contains  two  small  houses,  and  was  until 
purchased  by  appellants  tiie  property  of  Mrs. 
Mary   Cunningham.     It   was   appraised  be- 


fore Its  sale  at  $1,700.  Appellants  were  the 
highest  and  best  bidders  for  the  property, 
and  it  was  knocked  down  to  them  at  the 
price  of  $1,253,  for  which  they  executed  two 
bonds  with  approved  personal  security,  In 
each  of  which  a  lien  was  retained  upon  the 
lot  to  further  secure  their  payment  The 
decree  under  which  the  lot  was  sold  was 
resdered  in  an  action  brought  in  the  Gar- 
rard circuit  court  May  17,  1907,  by  the  ap- 
pellee Mary  K.  McDonald  against  Mary 
Cunningham  to  recover  of  the  latter  upon 
a  note  of  $650,  bearing  date  May  16,  1898, 
payable  one  day  thereafter  with  interest 
from  date  which  had  been  paid  down  to 
May  1,  1903.  The  note  was  secured  by  a 
mortgage  on  the  lot  in  question  executed 
and  acknowledged  by  the  obligor  simulta- 
neously with  the  execution  of  the  note,  and 
duly  recorded  In  the  office  of  the  clerk  of 
the  Garrard  county  court,  and  in  the  peti- 
tion the  Hen  given  by  the  mortgage  was 
sought  to  be  enforced  and  a  sale  of  the  lot 
asked  In  payment  of  the  note.  Mary  Cun- 
ningham, the  defendant  in  that  action,  though 
duly  summoned,  made  no  defense,  and  judg- 
ment was  rendered  by  default  against  her 
for  the  amoimt  of  the  note  and  Interest  and 
also  for  the  sale  of  the  lot  In  satisfaction 
thereof.  After  appellants'  purchase  of  the 
lot,  the  commissioner  filed  In  the  court  be- 
low his  report  of  sale,  following  which  ap- 
pellants filed  exceptions  raising  numerous 
objections  to  its  confirmation.  The  ezcei)-, 
tions  were,  however,  all  overruled,  the  sale 
confirmed,  and  the  commissioner  directed  to 
make  appellants  a  deed  of  conveyance  to  the 
lot  which  was  done.  Appellants  excepted 
to  the  judgment  manifesting  these  rulings 
of  the  court,  and  have  appealed. 

The  exceptions  filed  to  the  report  of  sale 
were:  (1)  That  the  petition  did  not  state  a 
cause  of  action  and  was  Insufficient  to  sup- 
port the  Judgment  (2)  That  the  property 
was  divisible,  and  should  have  been  divided 
and  sold  in  two  separate  parcels.  (3)  That 
there  were  other  liens  upon  the  property, 
and  the  holders  thereof  should  have  been 
made  parties.  (4)  Because  one  Nancy  Ami 
McMurtry,  a  sister  of  Mary  Cunningham, 
owned  an  interest  in  the  lot,  and  should 
have  been  made  a  party  to  the  action.  (5) 
That  Mary  Cunningham  was  of-  tmsound. 
mind  when  the  action  was  brought  and  Judg- 
ment rendered,  that  a  committee  was  not 
appointed  by  the  court  to  make  a  defense 
for  her,  and  for  this  reason,  and  upon  tho- 
other  grounds  mentioned  in  the  exceptions, 
the  judgment  under  which  the  lot  was  sold 
is  void,  and  the  sale  should  have  been  set 
aside. 

Appellants  cannot  object  to  the  judgment 
upon  the  grounds  presented  by  exceptions 
1  and  2.  If  true,  none  of  them  would  ren- 
der the  judgment  void ;  and  besides  they  can- 


•For  other  cues  see  aaizie  topic  and  section  NUMBER  In  Dec,  &  Am.  Dlga.  1907  to  date,  *  Reporter  IndexM 


Digitized  by 


Google 


874 


113  SOUTHWESTERN  BEPORTBB. 


(Kr. 


not  be  relied  on  by  a  mere  purcbaser  of  the 
property  at  decretal  sale.  Whether  they 
could  be  relied  on  by  the  defendant  Cvm- 
nlngbam  we  need  not  decide,  for  no  such 
objections  are  being  urged  by  her.  Our  ex- 
amination of  the  petition  convinces  us  that 
It  does  state  a  cause  of  action,  and  was  suf- 
ficient to  support  the  Judgment  While  no 
proof  seems  to  have  been  taken  on  the  ques- 
tion as  to  whether  the  lot  was  divisible,  the 
petition  alleges  that  It  was  not,  and  this 
was  not  denied.  Moreover,  the  lot,  though 
containing  two  houses,  is  a  small  one,  the 
houses  not  valuable,  and  on  the  face  of  the 
record  we  will  net  presume  that  the  circuit 
court  acted  unadvisedly  in  decreeing  a  sale 
of  the  property  as  a  whole,  but,  on  the  oth- 
er hand,  will  take  it  for  granted  that  the 
petition  and  mortgage  filed  as  an  exhibit  so 
described  the  lot  as  to  enable  the  court  to 
determine  its  Indivisibility.  Sears  v.  Hen- 
ry, 13  Bush,  413.  Obviously  appellants  were 
not  prejudiced  by  the  sale  of  the  lot  as  a 
whole,  and  it  does  not  lie  in  their  months 
to  complain  that  it  was  so  sold.  Fowler  t. 
Kellam,  4  Ky.  Law  Rep.  888. 

As  to  the  third  exception,  we  may  say  that 
wbUe  it  charges  the  existence  of  a  small 
street  improvement  lien  against  the  lot  sold 
in  favor  of  the  city  of  Lancaster,  and  also 
a  small  lien  for  taxes  due  the  common- 
wealth, county  of  Garrard,  and  city  of  Lan- 
caster, these  liens  will  not  together  or  in 
the  aggregate  exceed  $80  in  amount,  and 
they  may  be  set  up  by  the  llenholders  and 
paid  out  of  the  proceeds  of  the  lot  after 
satisfying  appellees'  Judgment  before  a  final 
distribution  of  the  surplus. 

The  Interest  in  the  lot  claimed  fOr  Nan- 
cy Ann  McMnrtry  by  the  fourth  exception 
is  not  apparent  from  the  record  before  us. 
Nancy  Ann  McMurtry  Is  a  sister  of  Mrs. 
Cunningham,  and  both  were  the  daughters 
of  Martha  McMurtry,  deceased,  who  before 
her  death  Jointly  with  her  daughter,  Mary 
Cunningham,  purchased  of  W.  H.  Kinnalrd 
and  wife  the  lot  in  controversy,  each  pay- 
ing a  certain  proportion  of  the  purchase 
money.  The  deeds  from  the  Klnnalrds  con- 
veyed them  the  lot  Jointly,  but  provided  that 
each  of  the  grantees  should  take  title  In  pro- 
portion to  the  amount  of  purchase  money 
paid  by  her  upon  the  lot  The  will  of 
Martha  McMurtry  devised  her  Interest  In 
the  lot,  which  was  something  less  than  a 
moiety  to  the  sole  and  separate  use  of  Mary 
Cunningham  free  from  the  control  of  her 
husband  then  living  or  any  future  husband 
she  might  have,  "with  full  power  and  au- 
thority to  dispose"  of  such  Interest  "by  will 
or  otherwise."  The  will  provides  that  Nan- 
f:y  Ann  McMurtry  should  during  her  life 
have  a  home  In  the  real  estate.  We  in- 
cline to  the  opinion  that  the  meaning  of  the 
testatrix  as  gathered  from  the  entire  lan- 


guage of  the  win  was  that  the  home  thas 
intended  to  be  provided  Nancy  Ann  was  to 
continue  during  her  life,  or  until  the  prop- 
erty should  be  disposed  of  by  her  sister.  Mrs. 
Cunningham.  Unless  such  was  her  mean- 
ing, no  effect  can  be  given  to  the  language 
of  the  will,  which  confers  upon  Mrs.  Cun- 
ningham "full  power  to  dispose  of  same  by 
will  or  otherwise."  The  latter  did  dispose 
of  the  lot  by  giving  appellee  a  mortgage  up- 
on it,  and,  when  the  mortgage  debt  maturiad 
and  Mrs.  Cunningham's  inability  to  pay  It 
compelled  appellee  to  enforce  the  mortgage 
by  suit  and  a  sale  of  the  lot,  that  fact  ended 
the  right  of  Nancy  Ann  to  lonser  occupy 
It  as  a  place  of  residence. 

The  exception  as  to  the  alleged  unsound- 
ness of  mind  of  Mary  Cunningham  Is  not 
sufficiently  sustained  by  the  evidence.  The 
wltjieases  who  testified  on  that  subject  were 
not  experts.  Those  Introduced  by  appellants 
testified,  it  Is  true,  to  certain  eccentricities 
of  character  possessed  by  Mrs.  Cunningham, 
and  among  them  that  she  was  superstitions, 
but  not  one  of  them  ventured  to  express  the 
opinion  that  she  was  Incapable  of  under- 
standing a  business  transaction  either  at  tbe 
time  of  the  execution  of  the  mortgage,  at 
the  time  of  tbe  institution  of  the  suit,  or 
when  appellants  purchased  the  lot  in  con- 
troversy. On  the  other  hand,  apitellees'  wit- 
nesses were  of  opinion  that  aba  was  of 
sound  mind  and  mentioned  business  trans- 
actions which  went  far  to  support  tbe  opin- 
ions they  expressed.  Two  of  these  wit- 
nesses were  lawyers  who  had  dealings  with 
Mrs.  Cunningham.  Mrs.  Cunningham  seems 
to  have  been  at  one  time  adjudged  of  un- 
sound mind  after  a  verdict  to  that  effect 
by  a  Jury,  but  in  a  subsequent  inquisition 
held'  before  the  execution  of  the  mortgage 
to  appellee  she  was  found  by  verdict  of  the 
Jury  and  adjudged  to  be  of  sotmd  mind,  and. 
this  being  true,  the  law  presumes  her  to  be 
still  of  sound  mind,  and  this  presnmptlon 
will  prevail  unless  overthrown  by  proof  to 
the  contrary.  Furthermore,  it  may  be  said 
that  a  Judgment  rendered  against  an  in- 
sane iterson  is  not  necessarily  void  or  to  be 
so  treated.  It  is  merely  voidable.  Logan, 
etc.,  T.  Vanarsdall,  Ac,  86  a  W.  981,27  Ky. 
Law  Rep.  822. 

Finding  in  the  record  no  reason  for  dis- 
agreeing with  the  conclusions  arrived  at  by 
the  lower  court  in  this  case,  the  Jndgmrat 
is  affirmed. 


LOUISVILLE  ft  N.  R.  CO.  v.  SGHROADER. 
(Court  of  Appeals  of  Kentucky.  Nov.  24,  1903.) 
1.  Masteb  ANn  Sebvaht  (I  289*) — Iitjttbt  ro 

SEBVANT— CONTBIBUTOay    Negugerck. 

Whether  a  brakeman,  who,  while  adjnstioc 
the  crane  of  a  water  tank  to  fill  the  tank  of  his 
engine,  was  struck  by  another  train  backing  on 
the  next  track,  was  guilty  of  contributory  negli- 


*Fo7  other 


•ee  same  topic  and  teetton  NUMBER  In  Dee.  A  Am.  DIgi.  1907  to  date,  A  R^orter  Indexaa 


Digitized  by  V^OOQ  IC 


cy.) 


LOUISVILLE  &  N.  E.  CO.  ▼.  80HR0ADER. 


875 


:pnee,  is  a  qaestion  for  the  Jury  on  conflicting 
vidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1088-1132;   Dec.  Dig.  | 

I.  Masteb  and   Sebtant  (I  291*)— Injubieb 

TO     ElMPLOYfc— AOnON — iNSTBUCTIONa — CJON- 

nNiNO  JuBT  TO  Evidence. 

An  Instruction  that  "if  the  Jury  l>elieve 
rom  the  evidence"  that  the  trainmen  failed 
o  observe  the  mlea  of  defendant  confines  them 
o  the  rules  given  in  evidence. 

tBid.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  201.*] 

>.  Masteb  and  Sebvant  ({  187*)— iNjmiES 
TO  Emplot£ — ^Backino  Tbains— Lookout. 
In  backing  a  train  in  a  town  by  where 
mother  train  on  the  next  traclc  was  taking  wa- 
er,  and  where  the  presence  of  persons  on  and 
ibout  the  traclc  was  to  be  anticipated,  it  was 
he  company's  duty  to  have  some  one  on  the 
'ear  of  the  badcing  train  to  keep  a  lookout  and 
;ive  signals  of  its  movements. 

[E<d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  270;    Dec.  Dig.  |  137.*] 

i.  Masteb  and  Sebvant  (i  145*)— Injuries 
to  Empix>t£— Tbains  "Pushed"  by  En- 
gine—Rules  or  Company. 

The  rule  of  a  railroad  company  as  to  hav- 
ng  a  flagman  at  the  front  of  the  leading  car  to 
:eep  a  lookout  and  give  signals,  when  a  train 
s  being  pushed  b:^  an  engine,  applies  when  the 
tngine,  being  behind  the  cars,  is  either  going 
lackward  or  forward. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  }  145.*] 

>.  Masteb  and  Sebvant  ({  285*)— Injuries 
TO  Employ*— Question  tor  Coubt— Con- 
stbuction  op  wbitten  Rules. 

The  constmction  of  a  written   rule  of  a 

railroad,  like  that  of  other  writing,  is  for  the 

•ourt. 
[Ed.  Note. — For  other  cases,  see  Master  and 

Servant,  Dec.  Dig.  S  285.*] 

{.  Appeal  and   Erbob  ({  1033*)— Habmlebb 

EBBOB— iNSTBUCnONS. 

A  party  is  not  prejudiced  by  an  instruction 
vhere  the  court  should  have  given  one  more  un- 
'avorable  to  it.  •        . 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4056 ;    Dec.  Dig.  S  1033.*J 

'.   TBIAL  (J  295*)— CONTBIBUTOBY  NEGLIGENCE 

—  Instructions  —  Constbuction     as    a 

Whole. 

The  instmction  to  find  for  plaintiff,  if 
»rtain  facts  be  found,  unless  the  jury  believe 
le  was  guilty  of  such  contributory  negligence 
Ls  caused  or  helped  to  cause  the  accident,  and 
>ut  for  which  he  would  not  have  been  injured, 
f  not  conforming  to  the  proper  rule  as  to  con- 
:ribntOTy  negli^nce,  could  not  have  misled  the 
ury,  they  having  also  been  instructed  that  if 
}laintiff  failed  to  exercise  ordinary  care  to 
ivoid  injury  to  himself,  and  by  such  failure 
le  contnbuted  to  his  injury  to  such  a  degree 
:hat  but  for  such  failure  he  would  not  have  been 
njured,  he  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
3ig.  iS  703-717 ;  Dec.  Dig.  5  295.*] 

i.  Damages  (|  215*)— Punitive  Damages- 
Gross  Neolioence. 

There  Is  evidence  of  gross  neglect,  making 
t  proper  to  submit  the  question  of  punitive  dam- 
iges  where,  without  warning  or  a  lookout,  a 
:rain  was  backed  onto  the  brakeman  of  another 
:rain  on  the  adjoining  track  while  he  was  tuni- 
ng, with  a  lever,  a  crane  to  supply  his  engine 
vith  water,  the  conductor  and  brakeman  of  the 
>acking  train  taking  no  steps  for  his  protection, 


though  seeing  his  position,  and  that  the  train 
was  backing  without  a  flagman. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {}  543-547j   Dec.  Dig.  {  215.*] 

9.  Appeal  and  Bbbob  (8  994*)— Discbeditino 
Uncontbadictbd  Testimony. 

The  appellate  court  will  not  discredit  the 
testimony  of  a  physician  for  plaintiff,  the  facts 
testified  to  being  physical  symptoms,  and  he  be- 
ing uncontradicted,  though  any  physician  could 
have  examined  plaintiff  and  testified  as  to  the 
correctness  of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3901 ;    Dec.  Dig.  §  994.*] 

10.  Damages  (S  132*1— Personal  Injuby. 

A  verdict  of  f  12,000  for  Injury  to  a  healthy 
young  man,  a  railroad  brakeman,  resulting  in 
loss  of  a  leg  above  the  ankle,  paralysis  of  other 
parts,  and  nervous  injury,  is  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  372,  374,  380,  381 ;  Dec.  Dig.  i 
132.*] 

Appeal  from  Circuit  Court,  Hart  Connty. 

"Not  to  be  officially  reported." 

Action  by  Louis  P.  Schroader  against  the 
Louisville  &  Nashville  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Benjamin  D.  Warfleld  and  Sims,  Du  Bose 
&  Rodes,  for  appellant.  Bennett  H.  Toung 
and  McCandless  &  Larlmore,  for  appellee. 


HOB  SON,  J.  Louis  P.  Schroader  was  a 
brakeman  on  a  nortb-txtund,  through  freight 
train  known  as  "2d  74"  EUs  train  overtook 
at  BonnlevlUe  the  north-bound,  local  freight 
train  82,  and,  as  it  ran  into  the  station,  was 
flagged  down  by  the  flagman  on  32.  After  It 
was  thus  flagged  down,  his  train  pulled  up 
to  the  water  tank  for  the  purpose  of  taking 
water,  and  Schroader  was  directed  by  his 
engineer  to  turn  the  crane  so  that  the  water 
could  be  run  into  the  tank  of  the  engine. 
The  crane  was  turned  by  a  lever  on  the 
ground,  between  the  main  track  and  tbe  side 
track,  and  in  turning  tbe  lever  it  was  nec- 
essary for  tbe  men  to  be  at  the  end  of  it. 
The  lever  was  so  long  that  it  reached  over 
the  end  of  tbe  ties  of  the  side  track.  Schroa- 
der took  hold  of  tbe  lever  and  pushed  tbe 
crane  around.  When  be  had  done  this,  it 
was  found  that  tbe  engine  had  pulled  a  little 
too  far,  and  the  engineer  had  to  back  up. 
After  the  engineer  backed  up,  Schroader 
pushed  the  crane  to  get  It  over  tbe  opening 
of  the  tank,  and,  while  be  was  doing  this  and 
Just  as  he  got  the  crane  In  position,  train  32 
backed  In  on  the  side  track,  striking  him  In 
tbe  back  and  knocking  him  over  on  a  bar- 
rel. He  rebounded  from  the  barrel,  and  fell 
to  the  ground.  One  of  bis  legs,  coming  un- 
der tbe  freight  train,  was  cut  oft  near  tbe 
ankle.  He  brought  this  suit  to  recover  for 
bis  injury,  and,  a  verdict  and  Judgment  hav- 
ing l)een  rendered  in  his  favor  for  $12,000, 
the  railroad  company  appeals. 

Tbere  is  little  conflict  In  the  evidence.  It 
is  conceded  that  there  was  no  one  on  the  rear 
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end  of  the  backing  train  to  keep  a  lookout, 
and  that  the  engineer  from  his  position  In 
front  could  see  nothing  on  account  of  the 
freight  cars  he  was  pushing.  The  proof  for 
the  plaintiff  Is  to  the  effect  that  no  signal 
of  the  moving  of  this  train  was  given.  The 
proof  for  the  defendant  is  to  the  effect  that 
the  whtetle  was  blown  when  it  started  back. 
The  conductor  and  two  of  the  brakemen  of 
the  backing  train  were  at  the  switch  about 
2oO  feet  away.  The  conductor  turned  the 
switch,  and  signaled  the  train  to  come  ba<&. 
The  flagman,  who  ought  to  have  been  on  the 
rear  of  the  train,  keeping  a  lookout  as  It 
came  back,  was  off  getting  a  Jar  of  honey, 
and  not  on  the  train,  fhe  conductor  and 
the  two  brakemen  at  the  switch  knew  there 
was  no  one  on  the  train  to  keep  a  lookout. 
They  saw  Schroader  at  the  tank  turning  the 
lever,  but  took  no  steps  for  his  protection,  on 
the  ground  that  they  thought  he  was  in  the 
clear,  as  they  testify.  Be  was  not  in  the 
clear,  however,  and  it  was  their  manifest  du- 
ty, seeing  him  there  bo  close  to  the  track,  to 
take  some  steps  for  his  protection.  Rule  104, 
adopted  by  the  company,  is  as  follows:  "When 
a  train  1«  being  pushed  by  an  engine  (ex- 
cept when  shifting  and  making  up  trains  in 
yards)  a  flagman  must  be  stationed  in  a  con- 
spicuous position  on  the  front  of  the  leading 
car,  so  as  to  perceive  the  first  sign  of  dan- 
ger and  Immediately  signal  the  engineman." 
Rule  44  Is  as  follows:  "Three  short  blasts 
of  the  whistle,  when  the  train  Is  standing  (to 
be  repeated  until  answered  aa  provided  in 
rule  61),  is  a  signal  that  the  train  will  back." 

It  is  insisted  that  a  peremptory  instruction 
should  have  t>een  given  the  Jury,  on  the 
ground  that  the  accident  was  due  to  the  con- 
tributory negligence  of  Schroader.  There  Is 
evidence  in  the  record  from  which  the  Jury 
might  infer  this;  but  there  was  other  evi- 
dence in  the  record  to  the  effect  that  Schroa- 
der was  at  the  time  engaged  In  doing  what  he 
had  been  commanded  to  do,  that  he  was  do- 
ing it  in  the  usual  way,  and  that  he  was 
struck  and  run  over  while  actually  engaged 
In  the  work,  and  before  be  had  completed 
what  he  had  been  told  to  do,  by  the  backing 
In  of  train  32  without  any  signal  and  without 
any  lookout.  What  the  facts  were  was  a 
question  for  the  Jury,  but,  the  evidence  be- 
ing conflicting,  the  court  properly  left  the 
question  to  the  Jury. 

The  court,  at  the  conclusion  of  the  evi- 
dence, gave  these  two  instructions: 

"(1)  The  court  instructs  the  Jury  that  it 
was  the  duty  of  the  agents,  servants,  and 
empIoy(&8  of  the  Louisville  &  Nashville  Rail- 
road Company,  defendant  herein,  at  the 
time  and  place  of  the  accident  set  out  in  the 
pleadings,  to  exercise  ordinary  care  in  the 
movement  and  operation  of  the  train,  which 
was  backed  in  on  the  siding  and  which  ran 
over  the  plaintiff  herein,  for  the  safety  of 
the  pinlntlff.  and  to  observe  in  the  operation 
of  said  train  the  rules  and  regulations  which 
deftiudaut  had  prescribed  for  the  movement 


of  trains  under  similar  circumstances,  and, 
if  the  Jury  believe  from  the  evidence  that 
the  agents  and  employes  of  the  defendant  bi 
charge  of  the  train  which  ran  over  the  plaio- 
tlff  failed  to  exercise  ordinary  care  In  the 
movement  thereof,  or  failed  to  obaerre  the- 
rules  and  regulations  prescribed  by  defendant 
for  the  operation  of  trains  under  such  circum- 
stances, then  the  law  is  for  the  plaintiff  and 
the  Jury  should  so  find,  unless  tb^  sliall 
further  believe  from  the  evidence  tliat  the 
plaintiff,  at  the  time  and  place  of  the  acci- 
dent, was  himself  guilty  of  such  contribatoiy 
negligence  as  caused  or  helped  to  cause  said 
accident,  and  but  for  which  he  would  not 
have  been  injured.  In  which  latter  case  tlie 
law  is  for  the  defendant,  and  the  Jury  should 
80  flnd." 

"(4)  If  the  Jury  shall  flnd  ft>r  the  plafai- 
tiff,  they  will  award  him  such  sum  In  dam- 
ages as  they  shall  ttelleve  from  the  evidence 
will  fairly  and  reasonably  compensate  hiin 
for  any  pain  and  suffering,  mental  and  phys- 
ical, which  he  has  suffered,  or  which  the 
Jury  may  believe  from  the  evidence  it  U 
reasonably  certain  be  will  hereafter  suffer 
by  reason  of  his  injury  occasioned  by  said 
accident,  and  for  any  permanent  impairment 
of  his  power  to  earn  money  directly  resnlt- 
ing  therefrom,  if  they  shall  believe  there  was 
such  impairment.  And,  If  the  Jury  shall  be- 
lieve from  the  evidence  that  the  acddent  and 
Injuries  resulting  therefrom  were  brougbt 
about  by  the  gross  negligence  on  tlie  part  at 
the  employes  of  the  defendant  in  cliarge  of  or 
operating  the  train  which  ran  over  plaintiff, 
then  the  Jury  may  or  may  not  In  its  discre- 
tion, in  addition  to  the  award  for  mental  and 
physical  suffering,  and  the  permanent  im- 
pairment of  the  plaintiff's  power  to  earn 
money,  if  any,  award  such  punitive  damages 
against  the  defendant  as  they  may  see  prop- 
er under  all  the  evidence  in  this  case,  the 
whole  amount  not  to  exceed  the  sum  of  $2j,- 
000,  the  amount  claimed  In  the  petition." 

It  is  insisted  that  instruction  1  is  errone- 
ous, in  that  it  does  not  confine  the  Jury  to 
the  rules  read  in  evidence,  and  allows  a  re- 
covery without  reference  to  wheth^  the  in- 
fraction of  the  rules  was  the  proximate 
cause  of  the  accident  or  was  negligence  as  t» 
Schroader.  The  instruction  is  baaed  upi>n 
these  words:  "If  the  Jury  believe  from  the 
evidence."  Under  the  instruction,  the  joir 
could  consider  no  rule  not  read  in  evidence. 
There  is  much  force  in  the  other  two  grounds 
of  objection  to  the  instruction;  but,  under 
all  the  facts,  we  do  not  see  that  the  de- 
fendant was  substantially  prejudiced  by  ttte 
Instruction.  In  backing  the  train  in  the 
town  of  Bonnieville  right  by  where  the  oth- 
er train  was  taking  water,  and  where  the 
presence  of  persons  on  and  about  the  track 
was  to  be  anticipated,  it  was  Incumbent  op- 
on  the  railroad  company  to  have  some  one 
on  the  rear  of  the  backing  train  to  keep  • 
lookout  and  give  proper  signals  of  its  move- 
meuts.     See  Chesapeake  &  Ohio  By.  Co.  v. 
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McCoy  (Ky.  App.)  112  S.  W.  1105,  and  cases 
cited.    It  Is  insisted  for  the  railroad  com- 
paoy  tliat  rule  104  only  applies  when  tbe  en- 
gine is  behind  the  cars  and  going  forward 
pushing  the  cars  In  front  of  it,  and  that  It 
has  DO  application  to  the. backing  of  a  train. 
The  train  is  pushed  when  the  engine  is  t)e- 
blod  the  cars,  and  not  in  front  of  them.    It 
is  Immaterial  whether  the  engine  is  going 
backward  or  forward.     The  purpose  of  the 
rule  is  that  some  one  must  be  on  the  leading 
car  when  the  englneman,  from  his  position 
on  tbe  engine,  cannot  see  the  track  in  front 
by  reason  of  the  cars  which  he  Is  pushing. 
The  direction  in  which  tbe  engine  is  moving 
Is  immaterial.     The  rule  applies  when  the 
cars  are  in  front  of  the  engine  In  tbe  direc- 
tion in  which  it  is  going.      The  proper  con- 
struction of  a  writing  Is  for  the  court    Tbe 
rules  of  a  railroad  company  being  in  writing, 
their  proper  construction  is  for  the  court  and 
not  the  Jury.    In  this  case,  instead  of  No.  1, 
tbe  court  should  have  instructed  the  Jury 
that  it  was  tbe  duty  of  tbe  servants  of  tbe 
railroad  company  to  have  a  flagman  station- 
«d  In  a  conspicuous  position  on  the  front  of 
the  leading  car,  as  the  train  was  backed  in 
on  the  side  track,  to  keep  a  lookout;    that 
it  was  their  duty  to  give  three  short  blasts 
of  the  whistle  before  tbe  train  was  started 
back  as  a  signal  that  it  would  back  in  on  the 
side  track,  and  to  exercise  ordinary  care  in 
the  movement  and  operation  of  the  train; 
that  if  they  failed  to  do  this,  and  by  reason 
of  it  the  plalntiir  was  Injured,  they  should 
find  for  the  plaintiff,  unless  he  himself  failed 
to  exercise  ordinary  care  for  his  own  safety, 
«nd  but  for  this  would  not  have  been  injured. 
If  the  court  bad  given  the  Instruction  we 
liave  Indicated,  it  would  have  been  more  un- 
favorable to  the  defendant  than  the  instruc- 
tion which  tbe  court  gave,  for  it  Is  admitted 
in  the  evidence  that  no  lookout  was  kept  on 
tbe  leading  car  of  this  train,  and  It  is  mani- 
fest that,  if  a  lookout  had  been  kept,  Scbroa- 
■der  would  not  have  been  hurt    It  is  insisted 
that  the  latter  part  of  tbe  instruction,  as  to 
oontributory  negligence,  does  not  conform  to 
tbe  rule  heretofore  laid  down  by  this  court 
tout  we  cannot  see  that  this  could  have  misled 
the  Jury,  as  the  court  also  gave  the  Jury 
the  following  instruction:    "6.  The  plaintiff, 
Scbroader,  in  entering  the  service  of  the  de- 
fendant, assumed  all  of  the  ordinary  risks  of 
Accidents  Incident  to  the  branch  of  service 
lie  was  engaged  in,  and  it  was  the  duty  of 
the  plaintiff,  Schroader,  to  use  ordinary  care 
to  avoid  injury  to  himself,  and,  if  you  believe 
-from   the  evidence  that  on  the  occasion  In 
-controversy  he  failed  to  exercise  such  care, 
and  that  by  such  failure  he  contributed  to 
liis  injury  to  such  a  degree  that  but  for  such 
failure  be  would  not  have  been  Injured,  the 
law  is  for  the  defendant  and  you  shoiild  find 
tor  tbe  defendant" 

It  Is  insisted  that  instruction  4  is  errone- 
ous in  allowing  the  jury  to  find  punitive 
«lamages.    But  we  think  there  was  some  evi- 


dence of  gross  neglect ;  and,  where  gross  neg- 
lect is  shown,  the  question  of  punitive  dam- 
ages should  be  submitted  to  the  jury.  The 
conductor  and  the  two  brakemen  at  the  switch 
actually  saw  Schroader  at  the  lever.  They 
actually  knew  there  was  no  one  on  the  lead- 
ing car  of  tbe  train  keeping  a  lookout ;  and, 
when  they  saw  that  the  flagman  was  not  at 
bis  place  of  duty,  and  also  saw  Schroader  in 
a  position  of  peril,  it  was  Incumbent  upon 
them  to  take  some  steps  for  his  protection, 
and  their  failure  so  to  do  was  evidence  of 
the  want  of  slight  care.  Either  one  of  them 
could  have  gotten  on  tlie  front  of  the  car  as 
it  passed  them.  The  conductor  could  have 
bad  one  of  the  brakemen  get  on  it  before  he 
signaled  the  train  to  back.  And  tbe  backing 
of  a  train,  without  warning  and  without  any 
lookout  where  persons  are  known  to  be  in 
danger,  or  danger  to  them  should  be  reason- 
ably anticipated,  has  been  held  evidence  of 
gross  neglect 

Lastly,  it  la  insisted  that  tbe  verdict  is 
palpably  excessive,  that  the  only  injury 
which  Schroader  received  was  the  loss  of  a 
foot  and  that  a  verdict  for  $12,000  is  so  large 
as  to  strike  the  mind  at  first  blush  as  exces- 
sive. But  this  is  not  tbe  only  injury  that 
Schroader  received.  Dr.  Reynolds  testified 
that  be  examined  Schroader  on  November 
8,  1906,  the  accident  having  happened  In 
July,  that  at  that  time  his  left  wrist  was 
paralyzed,  and  the  muscles  of  the  whole  left 
arm  wasting.  He  gave  the  measurements  of 
the  arm  to  confirm  this.  He  found  a  circular 
scar  to  the  right  of  the  union  between  the 
spine  and  the  top  of  tbe  hip  bone;  half  an 
inch  further,  to  the  right  a  long  depression, 
which  showed  that  the  muscles  attached  to 
the  hip  bone  at  that  point  had  been  torn 
away.  He  also  found  a  loss  of  sensibility  In 
the  skin,  and  an  absence  of  what  is  called 
"muscular  reflex"  over  the  left  shoulder.  On 
the  left  side,  by  picking  the  skin,  it  was 
shown  that  the  nerves  had  l>een  injured ; 
there  being  a  loss  of  sensibility.  Tbe  leg  bad 
been  amputated  6V^  Inches  above  the  ankle. 
Tbe  stump  of  the  wound  was  then  discharg- 
ing pus.  On  April  23, 1007,  and  on  September 
18th  following,  he  again  examined  him.  His 
pulse,  when  he  was  sitting,  was  106  to  the 
minute,  when  it  should  have  been  68.  When 
standing  it  was  112,  when  it  should  have 
been  76.  He  was  breatbing  26  times  to  the 
minute,  when  normally  he  should  not  have 
been  breatbing  more  than  16  times  to  the 
minute.  His  temperature  was  100,  when  it 
should  have  t>een  only  96^.  The  high  tem- 
perature, the  rapid  pulse,  and  quick  breath- 
ing showed  that  be  had  had  a  severe  nervous 
shock  affecting  the  base  of  the  brain,  and 
manifestly  affecting  both  his  vitality  and  his 
strength.  It  is  urged  by  counsel  for  appel- 
lant that  we  should  not  credit  the  doctor's 
statements;  but  he  is  uncontradicted.  The 
facts  to  which  he  testified  were  physical 
symptoms.  Any  physician  could  have  exam- 
ined Schroader  and  Informed  the  court  in 
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a  few  mlnntea  whether  Dr.  Reynolds  was 
right  or  not  The  defendant  introduced  no 
physician  or  other  testimony  to  contradict 
Dr.  Reynolds,  and  it  cannot  now  ask  this 
court  to  reject  testimony  which  it  failed  to 
contradict  or  Impeach  In  any  way.  Dr.  Reyn- 
olds Is  sustained  by  a  witness  who  testified 
to  Schroader'B  loss  of  flesh  since  his  injury. 
And,  If  be  is  affected  as  above  indicated.  It 
cannot  be  said  that  $12,000  is  more  than  a 
healthy,  young  man  should  receive  for  such 
Injuries. 

By  section  134  of  the  ClvU  C!ode  of  Practice 
it  is  provided  that  the  court  must.  In  every 
stage  of  an  action,  disregard  any  error  or 
defect  in  the  proceedings  which  does  not  af- 
fect the  substantial  rights  of  the  adverse 
party,  and  that  no  Judgment  shall  be  revers- 
ed for  any  such  error  or  defect  Upon  the 
whole  record  we  are  satisfied  that  none  of 
the  matters  complained  of  affected  the  sub- 
stantial rights  of  the  defendant,  and  that  up- 
on the  whole  case  the  Judgment  should  not 
be  disturbed. 

Judgment  affirmed. 


LATHAM  V.  LINDSAY. 
(Court  of  Appeals  of  Kentucky.    Nov.  25,  1908) 

1.  Appeal    and     Bbbob   (|   699*)— Recobd— 

QrKBTIONS    PbXBENTED — iNBTBUCnONS. 

Where  the  court  struck  from  the  record  the 
part  of  it  whidi  purported  to  contain  the  in- 
structions, errors  m  the  instructions  could  not 
be  considered. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  2990;   Dec.  Dig.  \  699.*] 

2.  EjKOTSfKHT    ({    64*)— AcnON»— Petitton— 
Desobiftior  of  Pbopebtt. 

A  petition  in  ejectment  describing  the  land 
as  "begmning  at  a  stake  near  a  branch,  B.'s 
comer  and  mnning  thence  N.  19^  E.  along  the 
old  W.  line  about  140  poles  to  a  small  hickory 
on  the  hill  side,  W.'s  old  comer,  thence  S.  24* 
E.  14  poles;  thence  S.  19%°  W.  140  poles; 
thence  N.  81"  W.  14  poles  to  the  beginning," 
sufficiently  describes  the  land  to  enable  the 
parties  to  form  an  issue  as  to  its  ownenhip,  and 
to  permit  the  Juiy  to  onderstand  the  contro- 
versy, and  to  authorize  the  court  to  pronounce 
judgment  on  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  H  158-164;    Dec.  Dig.  I  64.»] 

3.  Appeal  akd   Ebbob  (J   1002*)— Vkbdiot— 
Conclusiveness. 

A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3935-3937;  Dec.  Dig.  { 
10O2.»] 

4.  Judgment  (J  226*)— Fobm— SoFriciENCT. 

The  judgment  in  actions  involving  or  for 
the  recovery  of  real  estate  should  so  describe  the 
land  that  it  may  be  identified  by  the  parties 
or  ofilcer  execiiting  the  judgment,  or  by  persons 
interested,  without  reference  to  any  other  paper 
or  record. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  |  406 ;    Dec.  Dig.  S  ZX*] 

5.  Judgment  (S   303*)— Fobm— Sufficienct. 

Where  an  msufficient  description  in  a  judg- 
ment in  an  action  involving  or  for  the  recovery 


of  real  estate  may  be  perfected  by  a  reference  to 
the  pleadings  and  no  mjustice  results,  the  jaif- 
ment  though  erroneous,  is  not  void,  bat  may  br 
corrected  by  the  court  rendering  it,  on  motioe 
of  either  party  or  any  person  inteieoted. 

[Ed.  Note.— For  other  cases,  see  Jndgmen-. 
Dec.  Dig.  I  803.*] 

6.  Ejectment  (|  li**)  —  Judgmeht — Scin- 

OIENCT. 

Where,  In  an  action  for  the  recovery  rf 
land,  the  petition  sufficiently  described  the  land 
and  the  jury  found  for  plaintiff  for  the  land  ia 
controversy,  the  error  in  the  judgment  wenlj 
reciting  that  plaintiff  was  the  owner  and  co- 
titled  to  the  land  in  controversy  was  in  tbr 
nature  of  a  clerical  misprision,  which  cooU  be 
corrected  by  the  record. 

[Ed.  Note.— For  other  cases,  see  Eyectmect 
Cent  Dig.  >  855 ;   Dec.  Dig.  {  114.*] 

7.  Appeal  and  Ebbob  (§  1154*)— Disposmos 
OF  THE  Case  on  Appeal— Rxmakd  fob  Cob- 

BECTION    OF  JuOaMEHT. 

Where  a  judgment  in  an  action  for  tbe 
recovery  of  land  erroneous  for  failing  to  deacribr 
the  land  may  be  corrected  by  the  record,  the 
court  on  appeal  will  affirm  it  with  direction  t» 
the  trial  court  to  properly  describe  the  land  is 
the  judgment. 

[Eid.  Note. — For  other  cases,  see  Appeal  sad 
ESrror,  Dec.  Dig.  |  1154.*] 

Appeal  from  Circuit  Court  T^>dd  County. 

"To  be  officially  reported." 

Action  by  Nellie  B.  Lindsay  against  G.  N. 
T.  Latham.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed,  with  directions. 

Petrle  &  Standard,  for  appellant.  Selda 
T.  Trimble,  O.  A.  Denny,  and  Trimble  ft  Mal- 
lery,  for  appellee. 

CARROLL,  J.  The  appellee.  Mrs.  Ndlie 
E.  Lindsay,  who  was  the  plalntUT  below, 
brought  this  action  to  recover  from  G.  N.  T. 
Latham,  defendant  below,  a  tract  of  land  de- 
scribed In  her  amended  petition  as  follows: 
"Beginning  at  a  stake  near  a  branch.  Bow- 
man's comer,  and  running  thence  N.  19i«° 
E.  along  the  old  Wllloughby  line;  about  l-iO 
poles  to  a  small  hickory  on  the  bill  side,  WU- 
loughby's  old  OHmer;  thence  8.  24*  E.  U 
IMles;  thence  S.  19^'  W.  140  poles;  tboice 
N.  81*  W.  14  poles  to  the  begtonlng."  She  al- 
leged that  she  was  the  owner  and  entitled 
to  the  possession  of  this  tract  of  land,  and 
asked  Judgment  for  Its  possession  and  dam- 
ages for  its  wrongful  detention.  Upon  a  trial 
before  a  Jury  the  following  verdict  was  re- 
turned: "We,  the  Jury,  find  for  the  plaintitr 
for  the  land  in  controversy.  W.  S.  Willock. 
Foreman."  Upon  the  verdict  this  Jndgmeut 
was  rendered:  "Wherefore  it  is  adjudged  by 
the  court  that  the  plaintiff,  Nellie  E.  Lind- 
say, Is  the  owner  and  entitled  to  the  posses- 
sion of  the  land  In  controversy  In  this  ac- 
tion, and  that  the  said  plaintiff,  Nellie  E. 
Lindsay,  recover  of  the  defendant,  G.  X.  T 
Latham,  her  costs  herein  expended,  to  which 
judgment  of  the  court  the  defendant  objects 
and  excepts."  A  reversal  of  the  Judgment 
is  asked,  first  because  the  court  erred  tn 
refusing  to  enter  a  Judgment  for  the  appei- 
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I  ant 'notwithstanding  tbe  verdict;  second,  be- 
cause the  verdict  is  not  sustained  by  the  evi- 
dence; tlilrd,  because  the  Judgment  is  not 
sufficiently  specific  and  certain ;  and,  fourth, 
for  error  in  Instruction  number  one.  Upon 
a  former  day  tbe  court  struck  from  the  rec- 
ord that  part  of  it  which  purported  to  con- 
tain the  Instructions,  bo  that  we  cannot  con- 
sider tbe  alleged  error  ta  this  respect 

In  support  of  the  proposition  that  the 
court  erred  in  falling  to  enter  a  judgment 
for  appellant  notwithstanding  the  verdict, 
tbe  argument  is  made  that  this  motion  should 
have  been  sustained  because  the  pleadings 
of  appellee  did  not  present  such  a  descrip- 
tion of  the  land  as  would  enable  a  correct 
issue  to  be  made  concerning  same.  We 
do  not  consider  this  point  well  taken.  The 
description  contained  in  the  petition  and 
heretofore  set  out  was  sufficient  to  enable 
the  parties  to  form  an  Issue  as  to  the  owner- 
ship of  the  land,  and  to  permit  the  Jury  try- 
ing the  case  to  understand  the  matter  in 
controversy  and  to  authorize  the  court  to 
pronounce  Judgment  upon  the  verdict  Nor 
are  we  prepared  to  say  that  the  verdict  is  not 
sustained  by  the  evidence.  The  evidence  was 
conflicting,  but  that  introduced  by  the  plain- 
tiff was  sufficient  to  sustain  the  verdict. 

The  point  made  ttiat  the  Judgment  is  not 
sufficiently  specific  and  certain  presents  a 
question  of  more  difficulty.  The  rule  is  that 
in  actions  involving  or  for  the  recovery  of 
real  estate  tbe  Judgment  should  so  describe 
the  land  that  it  may  l>e  identified  by  the  par- 
ties or  the  officer  whose  duty  it  may  t>e  to 
execute  the  Judgment  or  by  persons  interest- 
ed without  reference  to  any  other  paper  or 
record.  This  is  especially  true  of  Judgments 
for  the  recovery  or  sale  of  land ;  but  it  does 
not  follow  from  this  that  a  Judgment  al- 
though it  may  l)e  erroneous,  is  void  because 
it  does  not  describe  tbe  land,  so  that  it  may 
be  identified  by  an  inspection  of  tbe  Judgment 
alone.  If  the  description  contained  in  the 
judgment  In  actions  for  the  sale  of  land  can 
t>e  perfected  by  reference  to  the  pleadings, 
and  it  is  made  to  appear  tliat  no'  Injustice  or 
injury  resulted  to  any  of  the  parties,  we 
should  say  that  tbe  Judgment,  although  erro- 
neous because  uncertain  or  indefinite,  is  not 
void,  but  may  be  corrected  after  notice  upon 
motion  of  either  party  or  any  person  interest- 
ed by  the  court  rendering  it  Brumley  v. 
Nlcbolft-Shephard  Co.,  92  S.  W.  548,  29  Ky. 
Law  Rep.  139  ;  Four  Mile  Land  &  Goal  Co.  v. 
Slusher,  107  Ky.  664,  55  S.  W.  655.  And  we 
see  no  good  reason  wliy  this  rule  may  not  be 
applied  to  Judgments  for  tbe  recovery  of  land 
in  actions  in  ejectment  To  illustrate,  the 
judgment  in  this  case  is  manifestly  insuffi- 
cient It  contains  no  description  whatever  of 
tbe  land  in  controversy.  Locking  at  the 
Judgment  alone,  it  cannot  be  ascertained 
wbat  land  was  in  controversy,  or  what  land 
was  recovered,  or  wbat  land  the  plaintiflT  was 
adjudged  entitled  to  the  possession  of.    But 


when  we  look  to  the  pleadings  and  the  ver- 
dict, there  is  no  difficulty  in  ascertaining  an 
accurate  description  of  tbe  land  in  controver- 
sy, or  in  determining  that  the  Jury  by  their 
verdict  found  that  the  plaintiff  was  the  own- 
er and  entitled  to  the  possession  of  the  land 
described  in  the  pleadings,  and  the  lower 
court  can  readily  enter  a  Judgment  that  will 
accurately  describe  tbe  land  in  controversy. 
So  that  under  these  circumstances,  it  is  not 
necessary  that  the  Judgment  below  should  be 
reversed  for  tbe  purpose  of  «nabling  the 
court  to  conform  the  Judgment  to  the  verdict 
and  pleadings.  Tbe  error  of  tbe  court  in  this 
respect  was  in  the  nature  of  a  clerical  mis- 
prision— one  that  can  be  corrected  by  the 
record. 

In  behalf  of  appellant  our  attention  is 
called  to  the  cases  of  Meyer  v.  City  of  Cov- 
ington, 103  Ky.  546,  45  S.  W.  760,  and  Neff 
V.  Covington  Sand  &  Stone  Co.,  108  Ky.  467, 
56  S.  W.  607,  56  S.  W.  723.  In  the  former 
case,  in  an  action  to  enforce  a  lien  upon  real 
property,  tlie  lower  court  "adjudged  tliat  the 
plaintiff  has  a  lien  therefor  upon  tbe  real 
estate  of  the  defendant  beginning  at  Pike 
street  on  the  east  side  of  Tork  street  in  this 
city,  running  thence  North  296^  feet  more 
or  less,  the  said  property  or  enough  thereof 
to  satisfy  said  lien  be  sold,  after  advertising 
the  sale  in  both  modes  mentioned  in  rule 
number  40  of  this  court  For  services,  the 
master  is  allowed  |15.00  to  be  paid  by  plain- 
tiff and  taxed  as  costs."  In  holding  this 
Judgment  insufficient  the  court  said:  "It  will 
be  seen  from  the  foregoing  that  tbe  descrip- 
tion of  tbe  property  ordered  to  be  sold  is  to- 
tally insufficient  Tbe  terms  and  place  of 
sale  are  not  in  accordance  with  the  provi- 
sions of  the  Code.  There  should  be  a  sufficient 
description  of  real  property  ordered  to  t>e 
sold  to  enable  the  purchaser  or  bidders  to 
know  with  reasonable  certainty  wbat  prop- 
erty was  being  offered  for  sale,  and  the  re- 
port of  tbe  commissioner  should  in  like  man- 
ner be  sufficient  to  the  end  that  there  should 
be  no  controversy  after  the  sale  as  to  what 
property  was  sold  or  purchased.  Explicit  di- 
rections should  l>e  given  to  the  commissioner 
as  to  the  time,  terms,  and  place  of  sale,  in 
order  ttiat  ail  such  sales  should  be  made  as 
required  by  law.  Tbe  Judgment  should  be 
explicit  in  regard  to  the  property  ordered  to 
be  sold,  as  well  as  the  time,  terms,  and  place 
of  sale,  so  tliat  the  commissioner  should  not 
be  required  to  look  to  any  other  paper  for 
order  or  direction.  If  the  commissioner 
should  be  allowed  to  look  to  anything  other 
than  the  Judgment  as  his  guide,  be  might  in- 
nocently sell  property  not  adjudged  to  be 
sold,  or  sell  it  upon  terms  not  authorized  by 
law.  In  other  words,  tbe  Judgment  should 
specifically  direct  the  commissioner  what  to 
do,  and  not  leave  him  to  draw  his  conclusion 
from  any  other  paper  or  from  any  other 
source  of  information."  In  the  Neff  Case  the 
judgment  followed  that  in  tbe  Meyer  Case, 
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and  was  also  reversed.  But  It  will  be  observ- 
ed that  tbere  were  several  defects  in  this 
judgment  It  did  not  fix  the  time,  terms,  or 
place  of  sale,  but  left  these  essential  matters 
to  the  discretion  of  the  commissioner;  and 
we  apprehend  that  the  reversal  was  due  more 
to  these  errors  than  to  the  Insufficiency  In 
the  description.  In  the  case  before  us  the 
only  error  complained  of  Is  the  failure  of 
the  Judgment  to  sufficiently  describe  the 
land.  In  Foreman  v.  Redman,  5  S.  W.  556, 
9  Ky.  Law  ..Rep.  531,  which  was  an  action 
Involving  the  title  to  land,  the  Judgment 
was  held  sufficient  because  the  land  recover- 
ed was  not  described,  and  for  tills  reason  It 
was  reversed  and  remanded,  with  directions 
to  the  lower  court  to  make  the  Judgment 
more  specific.  But  in  that  case  a  description 
of  the  land  in  controversy  could  not  be  ascer- 
tained by  this  court  from  the  pleadings  or 
record,  and  hence  a  reversal  was  necessary  to 
enable  the  lower  court  to  correct  the  Judg- 
ment if  it  could  do  so.  In  the  case  at  bar 
there  is  no  difficulty  In  describing  the  land 
after  an  Inspection  of  the  pleadings  and  ver- 
dict, and  no  Injustice  will  be  done  by  cor- 
recting it  by  the  record. 

Wherefore  the  Judgment  of  the  lower  court 
Is  affirmed,  with  directions  to  enter  a  judg- 
ment in  favor  of  the  plaintiff  below  award- 
ing her  the  ownership  and  possession  of  the 
land  in  controversy,  describing  it  in  the  Judg- 
ment as  it  is  described  in  the  amended  peti- 
tion. 


DUPOT8TER  et  al.  v.  DUNN  et  al. 
<Coort  of  Appeals  of  Kentucky.    Nov.  25,  1908.) 

Quieting  Title  (i  IS*)— Actual  Possession 

Br  Plaintiff. 

Under  St.  1903,  f  11,  authorizing  one  hav- 
ing "the  legal  title  and  possession"  of  land  to 
prosecute  suit  to  quiet  title  to  it,  and  provid- 
ing tliat,  if  he  establish  his  title  to  it,  he  shall 
have  a  decree,  he  must  prove  not  only  owner- 
ship, but  actual  possession  wtien  he  sued. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent.  Dig.  H  8-12,  44,  45;  Dec.  Dig. 
I  12.*] 

Appeal  from  Circuit  Court,  Ballard  County. 
"Not  to  be  officially  reported." 
Action    by   J.    C.    Dupoyster    and    others 
against  J.  I.  Dunn  and  others.     Judgment 
for  defendants,  and  plaintiffs  appeal.     Af- 
firmed. 

F.  L.  Turner,  for  appellants.  J.  M.  Nich- 
ols &  Son,  for  appellees, 

CLAY,  C.  This  Is  ah  action  by  appel- 
lants against  appellees,  under  section  11  of 
the  Kentucky  Statutes  of  1903,  to  quiet  their 
alleged  title  to  a  tract  of  land  located  In 
Ballard  county,  Ky.  Appellants  alleged  that 
they  were  the  owners  of,  and  in  actual  pos- 
session of,  the  land  described  in  the  peti- 
tion, to  wit,  section  7,  township  K,  range  S 
-n-est,  and  the  south  half  of  section  6,  same 


township   and   range.     After  denying   their 
ownership  and  possession,  appellees  set  out 
a   iMundary   of   land   containing    222    acres, 
and  alleged  that  the  land  belonged  to  them, 
and  that  they,  and  not  the  appellants,  were 
in  the  actual  possession  of  it  at  tbe  date 
of  the  institution  of  this  action.     Judgment 
below  was  in  favor  of  appellees,  and,  from 
that    Judgment,    this   appeal    is    prosecuted. 
Neither   appellants  nor  appellees  exhibit- 
ed  a   title   from    the   commonwealth.      Ap- 
pellants claimed  under  a  deed  from  Tttomaa 
Dupoyster  to  B.  S.  Dupoyster  and  others,  ex- 
ecuted March  16,  18S9,  and  covering  some  5,- 
000  acres  of  land.     It  is  the  contention  of 
appellants   that,   after  procuring    this   deed, 
they  moved  upon  that  land  and  claimed  tbe 
same  to  a  well-defined  boundary.     Tbe  tes- 
timony for  appellees  is  to  tbe  effect   that 
Williams  Hughes  lived  upon  the   222   acres 
of  land  prior  to,  and  at,  the  time  tbe  deed 
was  made  from  Thomas  Dupoyster    to  R 
S.   Dupoyster   and  others   in   1859.      For  s 
while  he  occupied  a  residence  upon  tbe  very 
tract   in   question.     After    being    there    for 
some  time,  the  house  burned  down,  and  he 
then  moved   to   a   tract   adjoining.      During 
all  tbe  time,  however,  he  exercised  acts  of 
ownership  over  the  222  acres  of  land,  and 
claimed  the  same  to  a  well-defined  bonnd- 
ary.     Upon  the  deatfa  of  Hughes   tbe  land 
was  purchased  at  a  commissioner's  sale  bj 
J.  C.  Harklesa    Upon  Harkless'  death,  the 
land  was  devised  to  appellee  Jessie  I.  Dunn. 
Prior  to  his  death  Harkless  leased  the  land 
for  a  period  of  five  years  to  James  Car- 
penter.     Carpenter   placed    a    man    on    tbe 
land,  who  occupied  the  same  at  the  time  of 
the  Institution  of  this  action.     After  Hark- 
less' death.  Carpenter  paid  the  rent  to  ap- 
pellee  Jessie   I.   Dunn.     We  think    the  evi- 
dence shows  there  was  a  well-de&ned  bound- 
ary  line   between   the   Dupoyster    land   and 
the  land   involved   In   this  action.      It  does 
not  appear  that  any  of  the  Dupoysters  ever 
claimed  tbe  land  in  question.     When  Hark- 
less  took   possesion   under   this   deed   from 
tbe  commissioner,  he  claimed  to  this  well- 
defined  boundary  line.    A  large  number  of 
acres  were  cultivated,  and  he  and  his  ten- 
ants for  him  exercised  acts  of  ovraership  up 
to  the  boundary  line  lying  between  the  222 
acres  and  the  Dupoyster  tract     As  this  ac- 
tion was  Instituted  under  section  11  of  tbe 
Kentucky  Statutes  of  1903,  It  was  necessarr 
for  plaintiffs  below  to  prove  both    owner- 
ship and  actual  possession  of  the   land  at 
the  time  of  the  institution  of   the   action. 
These  two  facts  were  essential  to  the  main- 
tenance of  the  cause.     Appellants  not  onlv 
failed  to  prove  possession  in  themselves,  bat 
we  are  of  opinion  that  appellees  were  in  the 
actual  possession  of  the  222  acres  of  land 
That  l)eing  the  case,  the  trial  court  property 
gave  judgment   In   favor  of  tbe   appellees. 
Dupoyster  v.  Turk,  110  8.  W.  280,  33  Ky. 
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Law  Rep.  320:    Cornellson  y.  Foushee,  etc., 
101  Ky.  257,  40  S.  W.  680;   Packard  v.  Bea- 
ver Valley  Land  &  Mining  Co.,  96  Ky.  249, 
28  S.  W.  779. 
Judgment  affirmed. 


HOWELL  ▼.   COMMONWEALTH. 
[Court  of  Appeala  of  Kentucky.    Dec  1,  1908.) 

I.   PEBJ0BT     (J     83*)— SOTFICIKHOT     OF     EVI- 
DENCE. 

Evidence  on  a  prosecution  for  perjury  held 
rafficient  to  support  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Dec. 
Dig.  i  33.»] 
I.  Pehjubt  (i  36*)— Pbobeoution— Questions 

OF  Law. 

Whether  the  police  judge,  before  whom  was 
leld  a  court  of  inquiry  on  the  question  of  gam- 
)Iing  having  been  committed,  was  satisfied  that 
luch  offense  had  been  committed,  and  whether 
le  had  authority  to  swear  defendant,  are  ques- 
:ions  of  law  for  the  court  on  a  prosecution  for 
lerjury  based  on  what  defendant  testified  to 
)efore  such  judge. 

TEd.  Note.— For  other  cases,  see  Perjury,  Dec. 
Mg.  S  36.*] 

Appeal  from  Circuit  Court,  Hardin  County. 
"Not  to  be  ofBdally  reported." 
Taylor  Howell  was  convicted  of  perjury, 
md  appeals.    Affirmed. 

W.  A.  Barry  and  H.  L.  James,  for  appel- 
lant. Jas.  Breathitt,  Atty.  Gen.,  and  Tom 
B.  McGregor,  Asst  Atty.  Gen.,  for  tbe  Com- 
nonwealth. 

CLAY,  O.  This  Is  the  second  appeal  of 
this  case.  Tbe  opinion  on  the  former  ap- 
peal may  be  found  in  104  S.  W.  686,  31  Ky. 
i^aw  Rep.  983.  By  that  opinion  the  case  was 
remanded  for  a  new  trial.  Appellant  was 
igaln  tried  and  convicted  of  the  crime  of 
'alse  swearing,  and  his  punishment  fixed 
tt  one  year  in  the  penitentiary.  From  the 
iudgment  based  upon  the  verdict  of  the  Jury, 
le  prosecutes  this  appeal. 

It  is  first  Insisted  that  the  court  erred  in 
refusing  a  peremptory  Instruction  to  the 
iury  to  find  appellant  not  guilty.  It  appears 
Jiat  appellant,  together  with  three  or  four 
>tber  negroes,  were  apprehended  by  some 
parties  In  a  crap  game  back  of  Scott's  bar- 
ker shop  in  the  town  of  Elizabethtown,  Ky. 
Upon  the  facts  being  made  known  to  Fletch- 
>r  Irwin,  the  police  judge  of  that  town,  he 
proceeded  to  hold  a  court  of  inquiry.  Among 
:be  witnesses  who  appeared  before  the  police 
ludge  was  the  appellant.  After  being  duly 
iwom,  he  testified  that  he  was  not  engaged 
.n  any  game  of  dice  at  tbe  place  or  time 
that  he  was  asked  about,  and  that  no  one 
;lse  was  engaged  In  said  game  as  far  as  he 
snew,  and  that  no  game  was  played  there. 
He  further  stated  that  John  Blevin,  George 
Blevin,  Ed  English,  and  Albert  Pawley  were 
act  engaged  In  shooting  dice  or  gambling 
it  the  time  and  place  inquired  about.  The 
jroof  of  the  commonwealth  upon  appellant's 


trial  was  to  the  effect  that  appellant  and 
John  Blevin,  George  Blevin,  Albert  Pawlpy, 
and  E2d  English  were  engaged  In  a  cmp 
game  In  the  rear  of  Scott's  barber  shop,  that 
they  .were  seen  to  be  shooting  dice  and  pass- 
ing the  dice  on  the  ground,  and  money  was 
to  be  seen  on  the  ground  near  the  place 
where  the  game  was  played.  Several  wit- 
nesses testified  to  the  statements  made  by 
appellant  on  oath  before  tbe  police  Judge, 
and  to  facts  showing  tbe  falsity  of  these 
statements.  No  evidence  was  ofTered  by  ap- 
I)ellant  Without  stating  the  evidence  in 
detail,  we  may  say  it  was  sufficient  to  au- 
thorize the  submission  of  the  case  to  the 
jury,  and  abundantly  supports  the  verdict  of 
guilty. 

It  la  next  contended  that  the  court  erred 
In  the  instructions  which  it  gave  to  the  Jury. 
When  this  case  was  before  us  on  tbe  former 
appeal,  we  held  that  the  lower  court  erred 
in  failing  to  require  tbe  jury  to  believe  from 
tbe  evidence  beyond  a  reasonable  doubt  that 
tbe  accused  was  present  at  the  place  back- 
of  B.  B.  Scotf  s  barber  shop  at  tbe  time  stat- 
ed, and  engaged  in  a  game  of  dice  with  Ed 
English;  or  either  of  tbe  parties  named  In 
the  Indictment,  in  wbicb  game  money  or 
property  of  value  was  bet,  won,  or  lost,  or 
that  he  was  present  at  the  place  stated  and 
saw  the  other  parties  engaged  in  a  gaihe  of 
dice  in  which  money  or  property  of  value 
was  bet,  won,  or  lost.  Upon  tbe  second  trial 
the  court  embodied  in  its  instructions  the 
suggestion  contained  in  our  former  opinion 
as  to  the  presence  of  the  accused  at  the  place 
and  time  referred  to  in  tbe  evidence,  and  to 
his  engaging  tn  a  game  of  dice,  or  seeing 
others  engaged  In  such  game;  and  the  in- 
struction, as  so  amended  on  the  second  trial, 
properly  presented  the  law  of  the  case.-  In 
our  former  opinion  criticism  was  made  of 
the  reasonable  doubt  Instruction,  and  tbe 
lower  court  directed  to  give  an  Instruction 
upon  this  point  In  accordance  with  section 
238  of  the  Criminal  Code  of  Practice.  Upon 
tbe  second  trial,  the  lower  court  complied 
with  the  direction  contained  In  tbe  opinion, 
and  presented  tbe  reasonable  doubt  instruc- 
tion In  the  exact  language  of  the  Code.  In 
our  former  opinion  the  trial  court  was  also 
directed  to  instruct  the  jury  that  they  should 
acquit  the  accused,  unless  It  was  proved 
that  he  swore  falsely  by  two  witnesses,  or 
by  one  witness  and  strong  corroborating  cir- 
cumstances. This  direction  was  also  com- 
piled with  by  the  trial  coulM:.  We  are  there- 
fore of  opinion  that  the  trial  court  properly 
Instructed  the  Jury. 

It  is  next  Insisted  that  the  trial  court  er- 
red t>ecause  it  failed  to  give  an  instruction 
offered  by  appellant,  submitting  to  the  Jury 
the  question  whether  or  not  tbe  police  Judge 
t>efore  whom  the  court  of  inquiry  was  held 
was  satisfied  that  the  public  offense  of  gam- 
bling had  been  committed,  and  the  further 
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question  of  the  authority  of  the  police  Judge 
to  swear  the  appellant  The  questions  em- 
bodied lu  the  instruction  offered  are  not 
Questions  of  fact  to  be  determined  by  the 
Jury.  They  are  questioos  of  law  properly 
determinable  by  the  court;  and  the  trial 
court,  therefore,  properly  refused  to  submit 
them  to  the  Jury. 

Being  of  the  opinion  that  the  record  con- 
tains no  error  prejudicial  to  the  substantial 
rights  of  the  appellant,  the  Judgment  Is  af- 
firmed. 


GEORGIA  HOME  INS.  CO.  t.  KELLEY. 

(Court  of  Appeals  of  Kentucky.    Dec.  2,  1908.) 

1.  INBUBANCE     (J     145*)— CONTBACT    TO    RSIN- 

SDBE— Action — Petition  . 

In  an  action  for  breach  of  an  insurance 
company's  contract  to  reinsure  at  the  expira- 
tion of  an  existing  policy,  the  petition  held  to 
state  a  cause  of  action. 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Dec.  Dig.  i  145.*] 

2.  Insurance   (J   145*)— Contbact  to   Rkin- 

SUBE — CONSTBUCnON— CEBTAINTY. 

Where  plaintiff  had  purchased  $600  insur- 
ance on  certain  tobacco  for  three  months,  the 
agent  agreeing  to  keep  it  in  force  when  it  ex- 

Sired  by  renewing  it,  according  to  the  course  of 
usiness  between  the  parties,  the  contract  was 
to  issue  a  new  policy  insaring  the  property  for 
the  same  amount,  and  for  the  same  time  from 
the  date  of  the  expiration  of  the  old  one,  and 
was   therefore    not  defective   for   uncertainty. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
Dec.  Dig.  i  145.*] 

3.  Insdbance   (8   145*)— Contbact  to  Rkin- 
sube—Bbeach— Notice. 

Where  an  insurance  agent  had  been  h:t  the 
habit  of  renewing  plaintiff^  insurance,  and  ex- 
tending credit  to  plaintiff  for  the  premiums,  and 
he  agreed  to  keep  certain  insurance  in  force,  it 
was  his  duty  to  renew  a  policy  on  its  expira- 
tion, unless  he  gave  plaintiff  notice  that  fur- 
ther credit  would  be  refused. 

[Ed.   Note. — For   other  cases,   see  Insurance, 
Dec.  Dig.  t  143.*] 

4."Tbial  (8  207*)— Reception  of  Evidence— 

Pabties— Limitation  . 

Plaintiff's  tobacco  was  destroyed  on  the 
night  of  the  day  on  wliicb  his  insurance  expired, 
and  he  sued  for  breach  of  the  insurance  com- 
pany's agent's  contract  to  keep  the  property 
insured.  The  agent,  a  man  of  high  character, 
testified  that  plaintiff  was  in  debt  to  him  for 
premiums,  and  that  he  had  notified  him  prior 
to  the  expiration  of  the  policy  that  he  would  not 
carry  him  further.  In  rebuttal  plaintiff  and 
his  attorney  testified  that,  in  a  conversation 
with  the  agent  after  the  fire,  the  agent  admitted 
that  he  bad  never  notified  plaintiff  that  he 
would  not  keep  up  the  insurance.  The  court 
did  not  limit  this  evidence  to  the  purpose  of 
impeaching  the  agent,  who  then  testified  that 
such  conversation  never  occurred.  Beld,  that 
the  court  erred  in  not  so  limiting  the  testimony, 
and  that  such  error  was  accentuated  by  an  in- 
struction limiting  the  effect  of  the  agent's  an- 
swer that  the  conversation  never  occurred  to 
impeachment  purposes. 

[Eid.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  8  207.*] 

Appeal  from  Circuit  Court,  Henry  County. 
"Not  to  be  offlciaily  reported." 


Action  by  Leonard  Kelley  against  tl- 
Georgia  Home  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appecl< 
Reversed  and  remanded. 

Wm.  P.  Thome  and  William  Carroll,  f.x 
appellant.     Moody  &  Barbour,   for  a^t^ee. 

HOBSON,  J.  On  February  6,  1907,  tt* 
Georgia  H<Mne  Insurance  Company  iastxi 
a  policy  to  Leonard  Kelley,  Insuring  a  Ic'. 
of  tobacco  that  he  owned  In  the  sum  c! 
$600  for  three  months,  or  until  noon  yiiy 
6,  1907.  The  tobacco  was  burned  on  tb*- 
night  of  the  6th  of  May,  and  this  suit  ir^< 
brought  by  Kelley  to  recover  on  the  poller. 
He  charged  that  at  the  time  the  policy  nas 
written,  and  afterwards,  the  Inaurance  ccm- 
pany,  through  its  agent,  agreed  with  hlc 
that,  upon  the  expiration  of  tlie  iwlicy.  it 
would  issue  to  him  another  policy  for  the 
term  of  three  months,  beginning  at  noon  Mst 
6,  1907,  in  consideration  of  the  usual  p^^ 
mlum ;  that  Its  agents  in  Henry  county,  hiv- 
ing authority  to  make  contracts  of  Ihsil-- 
ance  and  to  renew  them,  had  been  for  socv 
time  doing  business  with  hlin,  and  had.  un- 
der a  similar  agreement.  Issued  to  him  nev 
policies  upon  the  expiration  of  the  old  ones: 
that  the  premiums  were  not  paid  at  tlse 
time  the  policy  was  issued,  but  were  charg- 
ed to  him,  and  paid  by  him  afterward.^: 
that  this  was  the  usual  course  of  dealis; 
between  the  parties,  and  that  liecauae  cf 
this,  he  bad  not,  on  May  6th,  paid  the  re- 
newal premium,  which  he  would  have  Aoj* 
but  for  the  agreement  with  the  agent  Tl^ 
keep  the  policy  in  force,  and  to  collect  fK^ 
him  the  premium  later;  and  that  be  did 
not  know  that  the  agent  had  failed  to  t^ 
new  the  policy  until  after  the  fire.  The  de- 
fendant put  In  Issue  the  allegations  of  tbr 
petition.  The  case  was  tried  before  a  Joi?. 
who  found  for  the  plaintiff,  and,  the  cocr: 
having  entered  Judgment  on  the  verdict,  th* 
defendant   appeals. 

The  petition  Is  sufficient  to  maintain  the 
action  under  the  rule  laid  down  by  th> 
court  in  Baldwin  v.  Phoenix  Ina.  Co„  V' 
Ky.  358,  54  S.  W.  13,  92  Am.  St.  Rep.  3diL 
The  proof  on  the  trial,  both  for  the  plain- 
tiff and  the  defendant,  substantlaUy  showed 
that  at  the  time  the  policy  was  Issned  it  w.is 
agreed  between  the  plaintiff  and  the  aen: 
that  the  agent  would  keep  it  In  force  wb^: 
It  expired  by  renewing  It,  and  that  tti- 
course  of  business  had  been  pursued  by  ti>f 
parties  for  some  time.  After  the  policy  wii! 
issued,  the  plaintiff  called  the  agent  np  otit 
the  phone.  He  and  the  agent  do  not  differ 
substantially  as  to  what  occurred.  He  sa.l 
to  the  agent  to  keep  the  policy  In  force  U-t 
him,  and  not  let  It  run  out  when  It  expi:»'- 
and  the  agent,  in  effect,  said  he  would.  Tbr 
agent,  however,  testified  that  In  March  :!>^ 
plaintiff  had  fallen  in  debt  to  him   in  tt- 
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sum  of  $92,  and  that  be  failed  to  pay  It; 
that  In  April  he  saw  him,  and  told  him  that 
he  must  pay  up  or  he  would  not  carry  the 
policy  any  longer,  and  that  when  he  failed 
to  pay,  he  wrote  him  a  letter,  telling  him 
that  he  would  not  renew  this  policy  on  May 
6tta.  The  plalntifF  denied  receiving  the  let- 
ter, and  also  denied  that  the  agent  told  him 
that  he  would  not  carry  the  insurance  long- 
er. After  the  fire  Kelley  called  up  the  agent 
over  the  telephone,  and  asked  him  if  be  had 
renewed  the  policy.  The  agent  answered: 
"No;  you  know  the  reason  why  I  did  not" 
Kelley  said,  "Yes,"  and  himg  up  the  re- 
ceiver. The  case  is  clearly  distinguishable 
from  Hartford  Fire  Insurance  Company  v. 
Trimble,  117  Ky.  683,  78  8.  W.  462.  In  that 
case  the  alleged  agreement  was  held  not 
enforceable  because  neither  the  amount  of 
the  Insurance,  the  rate  of  premium,  nor  the 
duration  of  the  risk  was  agreed  upon.  But 
here  there  was  simply  an  agreemnt  to  re- 
new an  existing  policy.  The  agreement 
would  naturally  mean  that  a  similar  policy 
was  to  be  Issued  on  May  6th  on  the  same 
tobacco,  insuring  it  for  $000  for  three  months 
from  that  time.  This  is  evidently  what 
both  parties  to  the  oral  contract  understood, 
and  undoubtedly  the  contract  would  have 
been  carried  out  but  for  the  fact  that  Kel- 
1^  failed  to  pay  the  agent  what  be  owed  him. 
But  although  he  failed  to  pay,  still  be,  U 
bis  statement  Is  true,  agreed  to  pay  soon; 
and  the  agent  gave  him  further  time.  If 
tbls  be  true,  it  was  the  duty  of  the  agent 
under  the  agreement  to  renew  the  policy,  un- 
less he  gave  Kelley  notice  that  further  credit 
would  not  be  extended;  for  if  such  notice 
was  given,  Kelley  could  protect  himself  by 
getting  other  insurance;  and  if  it  was  not 
given,  he  bad  a  right  to  rely  on  the  promise 
of  the  agent  to  keep  his  Insurance  up  for 
talm. 

The  plaintiff  in  rebuttal  proved  by  himself 
and  his  attorney,  HIllIs  List,  that  on  the 
4tb  day  of  July  after  the  fire,  there  was  a 
conversation  between  them  and  Patterson, 
the  agent,  in  Patterson's  oflSce,  In  which 
List  said  to  Kell^,  "Leonard,  Judge  Pat- 
terson says  that  you  would  not  say  in  hU 
presence  that  he  bad  not  revoked  his  agree- 
ment to  issue  said  policies,"  that  Kelley 
answered,  "Why,  Judge,  you  did  not  tell 
me  any  such  thing,  you  never  told  me  that 
yon  revoked  your  agreement  to  keep  my  In- 
surance up,"  and  that  Patterson  said  in 
reply,  "No;  I  did  not."  This  evidence  was 
admitted  over  the  defendant's  objection  and 
exception,  and  the  court  did  not  charge  the 
Jury  that  the  evidence  was  not  to  be  consid- 
ered as  substantive  testimony,  and  was  only 
to  be  considered  by  the  Jury  for  the  purpose 
of  Impeaching  the  credibility  of  the  witness 
Patterson,  If  It  did  so  impeach  him.  The 
failure  to  so  charge  the  Jury  when  this  evi- 
dence was  admitted  was  a  substantial  error. 


The  statements  of  the  agent  after  the  trans- 
action was  closed  were  not  substantive  evi- 
dence against  the  defendant,  but  the  Jury 
would  naturally  consider  them  so,  unless 
told  otherwise.  This  error  was  accentuated 
by  the  fact  that  when  Patterson  was  on  the 
stand,  be  was  asked  If  the  conversation  re- 
ferred to  did  not  occur,  and  said  that  It  did 
not  The  court  thereupon  said  to  the  Jury 
that  they  should  consider  the  question  and 
answer  as  contradicting  the  witness.  If  It 
did  contradict  him,  and  not  as  to  the  merits 
of  the  case,  one  way  or  the  other.  The  Jury 
would  naturally  infer  from  this  that  they 
were  not  to  consider  the  conversation  sug- 
gested in  the  answer  as  evidenoe,  as  Judge 
Patterson  had  denied  Its  having  taken  place ; 
and,  when  they  were  not  similarly  cautioned 
when  the  testimony  of  List  and  Kelley  was 
given,  they  would  naturally  understand  that 
now,  as  the  conversation  had  been  proven, 
they  were  to  consider  it  The  case  turns 
simply  on  the  testimony  of  Patterson  on  the 
one  band,  and  that  of  Kelley  on  the  other. 
There  were  circumstances  sustaining  Pat- 
terson, and  but  for  this  evidence  as  to  the 
conversation  which  occurred  on  July  4th, 
it  would  seem  that  the  weight  of  the  tes- 
timony was  with  the  defendant  The  ad- 
mission of  this  evidence,  therefore,  without 
any  caution  as  to  the  purpose  for  which 
It  could  be  considered,  was  prejudicial  to 
the  defendant  It  would  appear  from  the 
record  that  Judge  Patterson  Is  a  man  of 
high  character,  and  the  Jury  might  have  paid 
very  little  attention  to  the  conversation  which 
was  had  on  July  4tb,  if  they  had  been  told 
tbey  could  only  consider  it  on  the  question 
of  the  credibility  of  the  witness. 

Judgment  reversed,  and  cause   remanded 
for  a  new  trial.  - 


LOUISVILLB  SCHOOL  BOARD  v.  CITY  OF 

LOUISVILLE. 
(Court  of  Appeals  of  Kentucky.    Dec.  1,  1908.) 

Mtjnicipai,  Cobpobations  (J  986»)— Disposi- 
tion or  Taxes  Coixkcted — Liabilitt  fob 
Taxes  not  Collected. 

St.  1903,  S  2969,  provides  that  cities  of  the 
first  class  sball  levy,  assess,  and  collect  a  cer- 
tain tax  annually  for  city  purposes,  which 
tax  shall  be  passed  to  the  credit  of  the  school 
fund  as  the  same  is  collected,  and  shall  be  paid 
over  to  the  school  board  in  regular  weekly  in- 
stallments, the  first  payment  to  be  made  within 
one  week  after  the  collection  of  the  taxes  shall 
have  been  commenced.  A  city  refrained  from 
assessing  taxes  on  a  water  company  in  consid- 
eration of  Its  furnishing  water  to  the  city  with- 
out charge.  After  this  arrangement  bad  con- 
tinued for  a  number  of  years,  the  city  sued  the 
water  company  for  the  taxes  unpaid,  and  the 
court  decreed  that  the  water  company  was  en- 
titled to  a  credit  for  the  value  of  water  furnish- 
ed, which  exceeded  the  claim  for  taxes,  and  the 
court  decreed  a  cancellation  of  tax  bills.  Held. 
that  the  city  was  not  liable  to  the  school  board 
for  the  amount  of  taxes  found  dne  by  the  de- 
cree, as  the  outcome  of  the  suit  did  not  amount 
to  a  collection  of  taxes,  and  the  statute  does 
not  contemplate  that  the  city  sball  be  liable  to 
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4he  scliool  board  for  the  amount  of  taxes  levied, 
«nd  not  actually  collected. 

[Sji.  Note.— For  other  caaes,  see  Municipal 
Corporations,  Dec.  Dig.  |  986.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Brandi,  Second  Divlslcm. 

"Not  to  be  ofDclally  reported." 

Action  by  tbe  LoniSTille  School  Board 
against  the  City  of  Lonlsrllle.  From  a  judg- 
ment dismissing  the  actios,  plaintiff  appeals. 
Affirmed. 

See,  also,  H»  Sy.  574,  84  S.  W.  72». 

Wallace  A.  McKay,  D.  W.  Sanders,  and  0. 
H.  Harrison,  for  appellant  A.  E.  Richards 
and  Eimec  C.  Underwood,  for  appellee. 

CABBOIili,  J.  This  appeal  seeks  the  re- 
versal of  a  Judgment  dismissing  the  action 
brought  by  the  appellant  against  the  city  of 
Louisville  to  recover  $45,102  of  taxes  which  it 
claimed  the  city  owed  It  The  controversy 
arose  in  this  way :  For  many  years  the  Lou- 
IsvUle  Water  Company  furnished  water  to  the 
•city  for  Are  protection  free  of  charge,  under 
«n  act  that  provides  "It  shall  be  the  duty  of 
the  Louisville  Water  Company  to  furnish  wa- 
ter to  the  public  fire  plugs  or  hydrants  of  the 
•dty  of  Louisville  for  fire  protection  free  of 
«faarge."  Partly  in  consideration  of  this,  the 
city  did  not  assess  any  taxes  against  the  wa- 
ter company,  and  for  the  further  reason  that 
the  Louisville  Water  Company,  although  a 
separate  corporation,  was  really  the  prop- 
erty of  the  city  of  Louisville.  For  many 
years  this  condition  of  affairs  existed.  Final- 
ly a  suit  was  brought  by  the  city  to  compel 
the  water  company  to  pay  city  taxes,  and  it 
was  held  by  this  court  in  Ci^  of  Louisville 
▼.  McAteer,  81  S.  W.  698,  26  Ky.  Law  Rep. 
425, 1  L.  R.  A.  (N.  S.)  766,  that  the  water  com- 
pany was  liable.  In  the  opinion  It  was  said 
that:  "In  this  suit  the  city  should  credit 
upon  appellee's  tax  bills  the  reasonable  price 
of  the  water  it  has  used  for  the  years  for 
which  the  tax  Is  being  asserted,  and  for 
which  it  may  not  have  paid.  Tbe  basis  of 
this  credit  should  be  upon  such  terms  as  the 
court  may  find  from  evidence  if  the  parties 
cannot  agree  upon  it  Credit  should  be  given 
on  the  city's  tax  bills  for  each  year's  water 
rents  so  as  to  avoid  penalties  and  interests 
BO  far  as  the  water  rents  may  go  to  extin- 
guish tbe  annual  bill."  Pursuant  to  the  opin- 
ion of  this  court,  tbe  case  was  remanded  for 
further  proceedings,  and.  In  a  judgment  ren- 
dered in  conformltT'  with  the  opinion,  the 
lower  court  found  that  the  taxes  due  tbe  city 
from  the  water  company  for  the  years  in 
question  amounted  to  |223,224,  and  that  tbe 
amount  due  the  water  company  from  the  city 
for  water  was  $389,091,  thereby  bringing  the 
city  out  in  debt  to  the  water  company  in  an 
Amount  more  than  $150,000.  The  judgment 
further  recited:  "And,  It  further  appearing 
to  the  court  that  said  water  bills  exceed  in 


amount  all  of  Its  unpaid  tax  bills  for  the 
years  prior  to  and  Including  the  year  190\ 
it  is  now  adjudged  pursuant  to  the  opinion 
and  mandate  of  the  Court  of  Appeals  bei^ 
that  said  water  bills  be  credited  apon  and  ap- 
plied to  tbe  payment  of  said  tax  bills,  and 
that  the  said  tax  bills  for  the  years  prior  to 
and  including  the  year  1903  t>e  canceled  by 
said  credits."  In  this  action  the  school  board 
insiirtv  that  imder  the  facts  stated.  It  is  en- 
titled to  receive  trom  the  city  tbe  sanae  pro- 
IKtrtion  of  the  taxes  assessed  against  tbe  wa- 
ter company  as  it  received  from  taxes  as-  | 
sessed  against  other  prt^aerty.  Tbe  amoant 
of  taxes  the  school  board  Is  entitled  to  de- 
mand and  recdtve  flom  the  dty  is  fixed  aad 
regulated  by  statute  (section  2969  of  tbe  Ks>- 
tucky  Statutes  of  1903,  which  is  a  part  of  tbe 
charter  of  cities  of  the  first  class),  readiss 
as  follows:  "To  raise  money  for  tbe  main- 
tenance of  the  schools,  tbe  general  council 
shall,  in  tbe  year  one  thousand  elgbt  bmt- 
dred  and  ninety-three,  and  annually  there- 
after, cause  to  be  levied  and  collected  a  tax 
of  not  less  than  thirty-three  cents  on  each  ooe 
hundred  dollars'  worth  of  property  assessed 
for  taxation  for  dty  purposes.  Upon  tbe 
completion  of  the  assessment  of  property  for 
taxation,  tbe  amount  levied  as  above  shal^ 
annually,  be  passed  to  the  credit  of  tbe  sdioot 
fund  upon  the  l>ooks  of  the  city,  and  tbe  said 
amount  as  collected,  shall  be  paid  over  to  the 
lioard  by  the  treasurer  in  regularly  week'.; 
installments,  the  first  payment  to  be  made 
within  one  week  after  tbe  collection  of  said 
amount  shall  have  t>een  commenced,  and  tlie 
other  payments  to  t>e  made  weeldy  thereafter, 
in  current  money,  by  the  said  treasurer,  u 
collected." 

Under  this  statute  It  is  the  duty  of  tbe  gea- 
eral  council  of  the  city  to  levy  for  tbe  l>enefit 
of  the  schools  the  tax  sipecified,  but  tlie  dtf 
does  not  become  liable  to  the  school  board 
for  any  part  of  tbe  tax  so  levied  unless  and 
until  it  has  been  collected.  If  tbe  dty  should 
levy  a  tax  upon  any  species  of  property,  it 
could  not  I>e  required  to  pay  tbe  school 
board's  portion  thereof  until  after  the  tax 
was  collected.  In  other  words,  tbe  liability 
ot  the  dty  attaches,  not  by  reason  of  the  levy, 
but  by  reason  of  the  collection  of  tbe  tax. 
We  think  this  Is  the  manifest  meaning  of  tlw 
statute,  and  that  it  is  not  susceptible  of  any 
other  construction.  Tbe  statute  provides  tliat 
the  amount  of  tax  collected  shall  be  paid  over 
to  the  board,  in  weekly  installments,  the  first 
payment  to  be  made  within  one  we^  after 
tbe  collection  and  the  other  payments  weekly 
thereafter  as  collected.  Nowhere  do  we  find 
any  statutory  authority  to  support  tbe  cooten- 
tion  that  the  dty  Is  liable  for  taxes  not  collect- 
ed. If  it  was  made  to  appear  that  the  dty  lev- 
ied a  tax  and  obstinately  or  negligently  failed 
to  collect  the  same  as  it  might  liave  done. 
there  would  be  some  reason  for  holding  ibe 
dty  liable  for  taxes  that  It  could  and  sboold 
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have  collected.  But  this  Is  not  the  state  of 
case  we  are  dealing  wltb.  The  opinion  of  this 
conrt  holding  that  the  city  had  the  right  to 
levy  and  collect  taxes  from  the  water  com- 
pany also  declared  that  the  water  company 
might  set  off  against  the  city's  claim  for  tax- 
es any  Indebtedness  to  it  by  the  city  on  ac- 
connt  of  water  furnished.  In  short,  the  effect 
of  the  ruling  was  that  the  city  and  the  wa- 
ter company  had  mutual  existing  accounts 
against  each  other,  and  that  neither  could 
collect  its  account  until  it  had  first  settled 
the  account  of  the  other.  Under  this  ruling, 
and  the  facts  developed  by  It  as  expressed  in 
the  judgment  of  the  court  below,  the  levy  by 
the  city  of  taxes  upon  the  property  of  the  wa- 
ter company  did  not  bring  into  the  city  treas- 
ury any  revenue.  It  did  not  and  It  could  not 
collect  any  sum  in  the  way  of  taxes  from  the 
water  company.  Therefore  the  school  board 
baa  no  claim  against  the  dty  on  account  of 
this  matter. 

Wherefore  the  Judgment  of  the  lower  court 
Is  affirmed. 


OAMBRBLL  v.  GAMBRELL. 
(Court  of  Appeals  of  Kentucky.    Dec.  2,  1908.) 

1.  Appbai.   and   Ekbob    (f    907*)— Rivww— 
Want  of  Bill  of  Exceptions. 

In  the  absence  of  a  bill  of  exceptions  and 
evidence,  it  will  be  presumed  that  the  evidence 
and  instructions  authorized  the  verdict  render- 
ed, and  the  court  will  review  the  sufficiency  of 
the  pleadings  only. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  8673-3678;  Dec.  Dig.  | 
907.»] 

2.  Replevin   (J  93*)  —  Vkbdict— OoNFOainTT 
TO  Pleadings. 

Under  Civ.  Code  Prac.  t  388,  providing 
that,  in  an  action  for  poBaesalon  of  specific  per- 
sonal property,  plaintiff  may  have  Judgment  for 
its  delivery,  if  it  can  be  had,  and,  if  not,  for 
its  value  and  for  damages  for  the  detention,  a 
petition  praying  for  judgment  for  the  recovery 
of  certain  articles  and  also  for  $249  for  prop- 
erty'disposed  of  and  for  damages  in  the  amount 
of  $50  for  the  detention  of  said  property  was 
sufficient  to  support  a  verdict  for  $300. 

[Eld.  Note.— For  other  cases,  see  Replevin, 
Dec.  Dig.  5  93.»] 

S.  Appeal  and  Ebkob  ({  1171*)— Rktbbsal— 
Amount  of  Recovebt— Trivial  Excess. 
Where  a  verdict   is   for  |300,   instead   of 

$299,  the  error  of  $1  is  too  small  to  authorize 

reversal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.   H  4546-4554;    Dec.  Dig.  | 

')— Rkcobd— 


4.  Appbai.   and    Ebbob    (S 
Bill  of  Exceptions. 

Instructions  of  the  lower  court  cannot  be 
reviewed  where  not  made  part  of  the  record  by 
a  bill  of  exceptions. 

[E>1.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  2928-2930;    Dec.  Dig.  | 

5.  Rbplbvin  (8  93*)— Vebdict. 

In  an  action  of  claim  and  delivery,  if  the 
chattels  described  as  in  the  possession  of  de- 
fendant are  surrendered  to  plaintiff  before  or  at 
the  time  of  trial,  or  if  the  proof  shows  that 


they  were  the  property  of  defendant  and  not  the 
property  of  plaintiff.  It  is  not  necessary  for  the 
Jury  to  find  concerning  such  articles,  though  it 
IS  the  better  practice  to  so  find  if  the  property 
l>eIongs  to  defendant 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Dec.  Dig.  (  93.  •] 

6.  Replevin  ({  98*)- Verdict. 

In  an  action  of  claim  and  delivery,  the 
verdict  need  not  award  to  plaintiff  such  articles 
as  have  been  disposed  of  by  defendant 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Dec.  Dig.  S  93.*] 

7.  Appeal  and  Ebbob  (g  1033*)— Habulesa 
Ebbob— Ebbor  Favorable  to  Appellant — 
Veedict. 

Defendant  in  an  action  of  claim  and  de- 
livery cannot  complain  that  the  jury  faile<) 
to  award  plaintiff  certain  of  the  articles  claimed^ 
where  it  does  not  appear  that  they  were  taken> 
out  of  defendant's  custody  by  the  writ 

[Ed.  Note.— For  other  cases,  see  Appeal  and* 
Error,   Cent  Dig.  {(  4062-4062;    Dec.  Dig.  ft 

8.  Tbial    (I    346*)- Vebdictt-Objeotions. 

Where  the  verdict  in  an  action  of  claim> 
and  delivery  fails  to  award  the  property  alleged 
to  be  in  defendant's  possession,  he  should  move 
to  have  the  jury  make  a  more  complete  verdict, 
and  he  cannot  wait  nntll  the  jury  is  dismissed, 
and  then  avail  himself  of  the  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfg.  f  819;    Dec.  Dig.  f  345.*] 

Appeal  from  Circuit  Court,  Knox  County. 

"To  be  officially  reported." 

Action  by  Mary  Gambrell,  as  admlnlstra>- 
trlx  of  the  estate  of  Frank  Gambrell,  against 
Frank  Gambrell.  Judgment  for  plaintiff,  and, 
defendant  appeals.    Affirmed. 

John  H.  Wlhson,  for  appellant  S.  A. 
Smith  and  W.  R.  liay,  for  appellee. 

O'REAR,  C.  J.  Appellee  brought  this  ac 
tlon  of  claim  and  delivery  (detinue)  against 
appellant  for  the  recovery  of  certain  mules, 
cows,  wagons,  hogs,  and  other  chattels  whlcl* 
she  alleged  belonged  to  her  intestate's  estate. 
Each  article  was  described  and  valued  as  re- 
quired by  the  Code  of  Practice.  The  peti- 
tion also  alleged  that  certain  of  the  articles 
named,  and  valued  at  $249,  had  been  dis- 
posed of  by  appellant,  so  that  they  could  not 
be  found.  She  prayed  Judgment  for  a  re- 
covery of  the  articles  on  hand,  and  for  $50' 
In  damages  for  the  detention  of  the  proper- 
ty. Appellant  denied  appellee's  ownership^ 
of  the  property,  and  put  In  issue  its  value- 
and  the  damages  sustained  by  her  for  lt» 
detention.  The  answer  further  pleaded  that 
the  intestate  bad  In  his  lifetime  sold  the- 
property  to  appellant,  who  claimed  It  by 
virtue  of  that  sale.  The  result  of  the  trial 
before  a  Jury  was  a  verdict  for  appellee  for 
the  sum  of  $300  In  money. 

Appellant  within  three  days  moved  tfa» 
trial  court  to  grant  him  a  new  trial.  Th» 
only  ground  then  asserted  that  can  he  review- 
ed upon  this  appeal  was  the  failure  of  the 
Jury  to  designate  the  specific  property  to  be 
returned  to  the  plaintiff  and  Its  value,  and 
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the  damages  awarded,  If  any,  for  Its  deten- 
tion. The  motion  for  a  new  trial  was  over- 
ruled. Time  was  taken  to  prepare  and  file 
a  bin  of  exceptions,  but  the  bill  was  not  filed. 
The  appeal  prosecuted  from  the  Judgment 
therefore  presents  but  the  single  question 
whether  the  Judgment  is  authorized,  or  might 
be  authorized,  by  the  pleadings.  For,  in  the 
absence  of  a  bill  of  exceptions  and  evidence, 
it  will  be  presumed  that  the  evidence  and  In- 
structions authorized  the  verdict  rendered, 
provided  the  state  of  pleadings  do.  Section 
388,  Civ.  Code  Prac,  upon  the  manner  of 
giving  judgment,  reads:  "In  an  action  for 
the  jMJSsessIon  of  specific  personal  property, 
the  plaintiff  may  have  Judgment  for  Its  de- 
livery, if  it  can  be  had;  and,  if  not,  for  its 
value  and  for  damages  for  its  detention. 
«  •  •  "  The  petition  in  this  case  contained 
this  prayer  for  relief:  "Wherefore,  the  plain- 
tiff, Mary  Gambrell,  prays  Judgment  against 
the  defendant  for  the  recovery  of  said  mule, 
wagon,  and  harness.  She  '  prays  for  Judg- 
ment against  him  for  $249  for  the  property  he 
has  heretofore  disposed  of — one  mule,  steer, 
and  four  hogs — for  damages  In  the  amount 
of  $50  for  the  detention  of  said  property,  for 
her  cost  herein  expended,  and  for  all  prop- 
er relief."  We  cannot  know  from  this  rec- 
ord what  facts  were  developed  at  the  trial. 
It  may  have  been  that  the  mule,  wagon,  and 
harness  which  were  alleged  to  have  been  In 
the  possession  of  the  defendant  when  the  peti- 
tion was  filed  had  been  surrendered  by  him 
to  the  plaintiff  at  the  time  of  the  trial.  In 
which  event  there  would  have  been  nothing 
left  on  that  score  for  the  Jnry  but  to  assess 
the  damages  for  the  detention  of  the  prop- 
erty; or  it  may  have  been  that  the  evidence 
showed  that  plaintiff  was  not  the  owner  or 
entitled  to  the  possession  of  these  articles. 
At  the  same  time.  It  may  have  shown  that 
the  articles  missing  were  the  property  of  the 
plaintiff  to  which  she  was  entitled  to  the  im- 
mediate possession,  and  that  the  reasonable 
damages  for  their  detention  was  $50,  and 
their  value  as  claimed.  In  the  latter  event, 
the  Jury's  verdict  should  have  been  for  $299. 
The  error  of  $1  In  assessing  the  amount  In 
the  verdict  is  too  small  to  be  noticed  as  a 
ground  for  reversal. 

Copied  Into  the  record  are  what  purports 
to  be  instructions  presumably  given  on  the 
trial.  But  these  we  cannot  notice.  They 
were  not  made  part  of  the  record  by  bill  of 
oxcoi)tIon8  or  otherwise.  Meaux  v.  Meaux, 
81  Ky.  475,  5  Ky.  Law  Rep.  548;  Forest  v. 
Crenshaw,  81  Ky.  51,  4  Ky.  Iaw  Rep.  596; 
Meador  v.  Turpin,  4  Mete.  94;  HIgglns' 
Adm'r  v.  L.  &  N.  R.  R.  Co.,  38  S.  W.  876, 
18  Ky.  Law  Rep.  899;  TInsley  v.  White,  54 
S.  W.  1C9,  21  Ky.  Law  Rep.  1151.  Nor,  in 
the  absence  of  a  bill  of  exceptions,  can  the 
appellate  court  Inquire  Into  the  propriety  or 
correctness  of  the  Instructions  that  may  have 
been  given.     Beaven  v.  Phillips,  83  Ky.  88. 


If  the  fact  was  that  the  chattels  descrilvd 
as  on  hand  when  the  petition  was  filed  were 
surrendered  to  the  plaintiff  before  or  at  the 
time  of  the  trial,  or  if  the  proof  showed  ther 
were  the  property  of  the  defendant,  or  o-f. 
the  property  of  the  plaintiff,  it  was  not  neces- 
sary for  the  Jury  to  find  In  their  verdict  con- 
cerning such  articles,  except  that.  In  the  tc- 
stance  next  to  the  last  supposed.  It  wocii 
have  been  better  practice  to  have  bad  the 
Jury  do  so.     But,  as  to  the  articles  alleged 
In  the  petition  to  have  been  dlsjiosed  ot.  It 
was  needless  for   the  Jury  to   award   them 
specifically  to  the  plaintiff.    They  were  gtmt. 
Code  Civ.  Prac.  i  388,  expressly  allows  tt* 
verdict  and  Judgment  to  be  for  the  Talne  of 
the  articles  not  to  be  had;    and,   as  to  the 
damages,    they    might    without    impr(H>riHy 
have  been  Included  in  the  general  award  of 
money.    In  such  aspect  there  is  no  error  is 
the  form  of  the  verdict    But,  If  the  fart  be 
that  the  evidence  was  such  as  to  have  war- 
ranted a  deliverance  by  the  Jury  as  to  the 
mule,  wagon,  and  gears  alleged  to  have  been 
on  hand,  the  failure  of  the  Jury  to  do  so  Is 
a  matter  of  complaint  on  the  part  of  the 
plaintiff,  as  It  does  not  appear  that  they  wete 
taken  out  of  the  defendant's  custody  by  the 
writ    But,  even  If  they  had  been  taken  from 
the  defendant  by  the  sheriff  under  the  cider 
of  delivery,  the  defendant  should  have  moved 
the  court  when  the  verdict  was  returned  to 
have  the  Jury  make  a  more  complete  verdict 
By  waiting  till  the  Jury  was  dismissed,  be 
could  not  avail  himself  of  an  error  which 
was  as  much  to  the  plalntlfTs  hurt  as  his  is 
order  to  wrest  from  her  a  verdict  otherwise 
unassailable.    This  record  falls  to  show  that 
appellant  has  been  prejudiced  in  the  slight- 
est by  the  alleged  error  of  whldi   he  com- 
plains. 
Judgment  affirmed. 


LOUISVILLE  &  N.  R  CO.  v.  MAHAN. 
(Court  of  Appeals  of  Kentucky.    Dec  1,  190S.) 

1.  Tkiai.  (J   143*)—BviDKNCE— Issues— Ques- 
tions POB  JUBT. 

Where  the  evidence  is  conflicting,  t|ie  ocmit 
cannot  direct  a  verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !f  342,  343;    Dec  Dig.  {  143.*] 

2.  Masteb  and  Servant  (S  149*)— Iwjust  to 
Servant— -Neguqencb. 

An  employe  ordered  by  the  foreman  id 
charge  of  the  work  to  carry  a  machine  which 
was  too  heavy  for  him  was  injured.  The  em- 
ploy6  expressed  doubt  as  to  his  ability  to  can; 
the  machine,  but  the  foreman  insisted  on  his 
doing  SO.  It  was  dangerous  for  one  man  to  car- 
ry the  machine,  and  to  do  so  was  in  violation 
of  the  order  of  the  superintendent.  ffeU,  that 
the  employer  was  liable  for  the  injoriea  ms- 
tained. 

[Ed  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  291 ;   Dec  Di«.  g  149.*] 

3.  Maspteb   and    Sebvant    (8   287»)— Fkhow 
Servants — Fobeman — Question    for   Jcit. 

Whether  one  was  a  foreman  when  he  or- 
dered an  employe  to  do  a  particular  work  »- 


•For  other  cases  ■«•  lame  topic  and  aectlon  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  it  Bepoitw  lodezM 
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'   'suiting  in  his  Injury  keM,  nnder  the  evidence, 
I    for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 


Servant,  Cent.  Dig.  §i  1062-1004;   Dec.  Dig.  | 

2S7.*]  ^ 

Appeal  from  Circuit  Court,  Muhlenberg 
County. 

"Not  to  be  offlclally  reported." 

Action  by  Jesse  Maban,  a  mi-nor,  against 
the  Loulaville  &  Nashville  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Attirmed. 

Browder  &  Browder  and  Benjamin  D.  War- 
fleld,  for  appellant.  Willis  &  Meredith,  for 
appellee. 

BARKER,  J.  The  appellee,  Jesse  Mahan, 
aged  19  or  20  years,  was  a  part  of  a  bridge 
force  in  th6  employ  of  the  appellant,  Loula- 
vUle  &  Nashville  Railroad  Company,  and  at 
tlie  time  be  was  hurt  was  engaged  at  worlc 
on  the  bridge  spanning  Cllfty  creek,  in  Muh- 
lenberg county,  Ky.  J.  W.  Ellette  was  the 
foreman  of  the  crew,  and  bad  general  super- 
vision of  the  work.  One  Parks  was  the  as- 
sistant foreman,'  and.  In  the  absence  of  E>1- 
lette,  bad  charge  and  superintendence  of  the 
crew  and  work.  The  accident  to  appellant, 
Mahan,  which  constitutes  the  basis  of  this 
litigation,  occurred  (as  claimed  by  appellee) 
ns  follows:  There  was  In  use  in  the  work 
being  done  a  "hydraulic  Jack,"  which,  Just 
l>efore  the  accident,  was  on  a  flat  car  near, 
the  bridge.  •  Wallace  Butt,  who  generally  was 
an  ordinary  workman  in  the  crew,  but  who, 
appellee  claims,  was  at  the  time  temporarily 
In  charge  as  foreman,  told  Mahan  to  shoulder 
the  Jack  and  carry  it  from  the  car  to  a  point 
a  short  distance  therefrom.  The  instrument 
weighed  from  150  to  200  pounds,  and  had 
handles  on  each  side,  and  the  ordinary  way 
to  move  it  was  to  have  It  carried  by  two  men, 
«ach  holding  a  handle.  Appellee  states  that, 
when  he  was  told  to  shoulder  the  Jack,  he  de- 
murred on  the  ground  that  he  thought  it  was 
too  heavy,  but  he  was  told  by  his  superior. 
Butt,  that  he  (Butt)  had  himself  carried  it 
the  day  before,  that  other  men  had  carried 
It,  and  that  he  (Maban)  could  also  carry  it. 
Whereupon  Mahan,  in  obedience  to  the  or- 
•ders  of  his  superior,  tmdertook  to  carry  the 
Instrument;  it  being  placed  upon  his  shoul- 
der by  Butt,  who  was  on  the  car  for  that  pur- 
pose. As  soon  as  the  Jack  was  on  his  shoul- 
der, Mahan  found  that  he  could  not  stand  up 
under  Its  weight,  and  undertook  to  throw  It 
from  blm  so  as  to  escape  Injury,  but,  falling 
in  this,  was  crushed  to  the  earth,  the  Jack 
falling  on  him,  breaking  his  collar  bone,  and 
inflicting  other  serious  bodily  injuries.  To 
recover  damages  for  this  accident  he  Institut- 
ed this  action  against  appellant,  alleging  that 
his  injuries  were  caused  by  the  gross  negli- 
gence of  his  superior,  Wallace  Butt.  Ap- 
pellant answered,  denying  all  the  allega- 
tions of  negligence  charged  In  the  petition,  ' 


pleading  that  Wallace  Butt  was  a  fellow 
servant  of  plaintiff,  and  was  not  superior  to 
him  In  authority,  and  also  that  the  injuries 
occurring  to  plaintiff  on  the  occasion  In  ques- 
tion resulted  from  ble  own  negligence.  A 
trial  resulted  In  a  verdict  for  the  plaintiff  In 
the  sum  of  $800,  and  of  the  Judgment  based 
upon  this  verdict  the  railroad  company  is 
now  complaining 

The  chief  complaint  of  the  appellant  Is  that 
the  trial  court  erred  in  overruling  Its  motion 
for  a  peremptory  Instruction  at  the  close  of 
all  the  evidence;  but  It  seems  to  us  that  this 
position  Is  pntenable,  and  that  the  trial  covirt 
correctly  ruled  on  the  motion  for  a  peremp- 
tory Instruction.  The  plaintiff  testified  that 
he  was  ordered  by  .Wallace  Butt  to  carry  the 
jack;  that  he  was  afi;ald  of  Its  weight,  but 
yielded  to  the  orders  of  his  superior  upon  the 
letter's  assurance  that  the  weight  was  not 
beyond  plalntitTs  strength.  Several  witness- 
es who  testified  for-  blm  agree  that  Parks 
bad  left  the  place  from  which  the  Jack  was 
to  be  carried,  and  had  placed  Btitt  In  charge, 
and  that  the  latter  was  temporary  foreman 
at  the  time  of  the  order  to  plaintiff  to  carry 
the  Jack.  The  evidence  for  the  plaintiff  also 
tended  to  show  that  the  weight  was  much 
too  great  for  the  young  man,  and  that  It 
crushed  him  to  the  earth  as  soon  as  it  was 
placed  upon  his  shoulder.  The  evidence  of 
the  foreman,  Ellette,  who  testified  for  the 
defendant,  really  strengthened  the  cause  of 
appellee  in  several  particulars.  In  the  first 
place.  It  shows  that  he  knew  that  the  hy- 
draulic Jack  was  too  heavy  to  be  carried  by 
one  man,  and  that  he  had  Issued  orders  be- 
fore the  accident  that  It  was  not  to  be  car- 
ried by  one  man  again.  This  was  because 
he  had  seen  Parks  carrying  the  Jack  on  his 
shoulder,  and  It  was  to  him,  as  well  as  the 
rest  of  the  crew,  that  he  Issued  orders  that 
It  was  not  to  be  so  carried  thereafter.  On 
redirect  examination,  he  was  asked :  "Q.  Mr. 
Ellette,  did  you  ever  Instruct  this  gang  of 
worluuen,  of  which  Mr.  Mahan  was  a  mem- 
ber, how  to  carry  these  Jacks?  A.  Tes,  sir. 
Q.  Tell  what  yon  told  them.  A.  These  jacks 
— ^we  had  two  of  them — they  weighed  about 
150  pounds  each,  and  I  had  seen  Mr.  Parks 
put  this  Jack  on  his  shoulder  and  tote  It 
around  the  end  of  the  car—  Q.  Go  ahead, 
and  tell  bow  you  came  to  give  Instructions 
after  you  saw  Parks  carrying  it,  what  did 
you  do,  If  anything.  A.  Told  them  the  Jacks 
was  made  for  two  men  to  tote,  and  didn't 
want  to  see  any  one  man  trying  to  tote  It 
any  more — "  The  witness  said,  on  examina- 
tion by  the  court,  that  he  did  not  know  wheth- 
er Mahan  heard  or  knew  of  his  instructions 
or  not.  In  answer  to  the  question,  "How 
ought  they  [the  Jacks]  to  have  been  carried?" 
he  replied:  "By  the  handle.  Handles  are 
put  on  with  a  band  around  the  Jack,  handle 
on  each  side  big  enough  for  a  man  to  get  his 
hand  in,  and,  of  course,  they  can  tote  the 
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Jack  like  yon  do  a  bucket  of  water,  swing- 
ing down  In  your  band.  Q.  Took  only  two 
men  to  carry  It?  A.  Yes,  sir;  It  required 
two  men."  On  the  subject  of  Parks'  author- 
ity to  appoint  a  man  to  take  charge  of  a  crew 
in  his  absence,  Ellette  was  asked:  "Q.  Mr. 
Parks  had  the  right  when  he  went  away  to 
leave  another  man  in  charge,  didn't  he?  A. 
Yes,  sir."  It  thus  appears  from  the  defend- 
ant's own  testimony  that  it  was  dangerous 
for  one  man  to  carry  the  hydraulic  Jack  on 
his  shoulder,  and  to  do  so  was  In  violation  of 
the  superintendent's  order.  It  does  not  ap- 
pear, however,  that  the  plaintiff  knew  any- 
thing of  the  order  which  had  been  given  by 
Superintendent  Ellette.  It  also  appears  that 
Parks  had  the  authority  to  appoint  Butt  fore- 
man when  he  left  Now,  while  it  is  true  that 
the  defendant's  evidence  contradicts  Mahan 
and  his  witnesses  in  their  testimony  that 
Butt  was  appointed  foreman  by  Parka,  or 
that  Parks  had  gone  away  from  the  work, 
and  it  also  wholly  contradicts  them  on  the 
subject  of  Butt  telling  Mahan  to  carry  the 
Jack  at  all,  and,  on  the  contrary,  tends  to 
show  that  Mahan  voluntarily  undertook  to 
carry  the  Instrument  by  which  he  was  hurt, 
yet  this  contrariety  of  testimony  raised  ques- 
tions of  fact  which  were  properly  submitted 
to  the  Jury,  and  the  court  would  not  have 
been  warranted  In  Instructing  them  peremp- 
torily to  find  for  the  defendant  The  appel- 
lant in  its  brief  insists  that  the  appellee  best 
knew  whether  he  was  able  to  carry  the  jack 
with  safety,  and  that  having  voluntarily  as- 
sumed to  carry  it,  he  cannot  recover  for  the 
injuries  sustained  thereby.  We  do  not  think 
the  question  involved  here  Is  thus  to  be  dis- 
posed of;  and  the  cases  cited  by  appellant 
on  this  point  are  not  apposite  to  the  principle 
we  have  for  adjudication.  There  is  no  evi- 
dence in  the  record  tbat  appellee  knew  he 
could  not  carry  the  jack.  On  the  contrary, 
he  merely  expressed  a  doubt  as  to  whether 
he  could  carry  It  safely,  but  was  assured  by 
his  superior,  who  presumably  knew  more 
about  the  weight  of  the  instrument  than  did 
the  appellee,  that  he  could  carry  it  and  in- 
sisted upon  his  so  doing. 

The  case  we  have  before  ns  cannot  be  dis- 
tinguished in  principle  from  that  Involved  In 
Illinois  Central  B.  R.  Co.  v.  Langan,  116  Ky. 
318,  76  S.  W.  82.  There  the  employe  was 
engaged  with  three  others  in  moving  steel- 
shafts  weighing  from  200  to  460  pounds  each. 
The  gang  had  moved  several  shafts  weighing 
about  200  pounds,  and  had  requested  the 
freight  clerk,  who  had  charge  of  them,  to  ob- 
tain assistance  for  the  removal  of  the  larger 
shafts  which  weighed  460  pounds  each.  They 
stated  to  him  that  they  could  not  in  safety, 
or  that  it  would  be  dangerous  for  them  to 
attempt  to,  move  these  large  shafts,  which 
were  alwut  20  feet  long  and  from  4  to  6  inch- 
es in  diameter,  and  which,  because  they  were 
round  and  had  been  oiled  or  greased,  were 


hard  to  handle.  The  freight  clerk  havln; 
failed  to  get  the  additional  men  after  an  ef- 
fort 80  to  do,  told  appellee  and  others  of  bL< 
gang,  "Oh,  go  ahead,"  or  sometbing  to  that 
effect.  In  attempting  to  handle  one  of  these 
larger  shafts  afterwards,  It  Blipi)ed  or  drcf>- 
ped  from  the  hands  of  the  carriers,  and  fe'J 
on  Langan's  foot,  severely  injuring  it  X 
Judgment  for  the  employ^  in  this  case  was 
affirmed;  it  being  held  that  It  was  the  dntr 
of  the  master  to  furnish  the  servant  a  suffi- 
cient number  of  colaborers  to  do  the  work  at 
which  he  had  been  set  The  reasoning  of  the 
opinion  in  that  case  is  conclusive  of  the  dm 
before  us.  To  the  same  effect  are  Dryden  v. 
Pogne,  82  S.  W.  282,  26  Ky.  Law  Rep.  52S; 
Pullman  Co.  v.  Oeller,  107  S.  W.  271,  82  ECy. 
Law  Bep.  884. 

The  question  whether  or  not  Wallace  Butt 
was  the  superior  of  appellee  at  the  time  the 
latter  was  hurt  was  properly  submitted  to 
the  jury:  the  evidence  upon  this  qnestlon 
being  in  dispute.  Crabtree  Coal  Mining  Co. 
▼.  Sample's  Adm'r,  72  S.  W.  24,  24  Ky.  Lav 
Rep.  1703. 

We  think  the  verdict  was  not  excessive,  and 
that  the  court  In  the  instmrtionB  given  fair- 
ly submitted  the  law  of  the  case  to  the  Juir. 
and  their  verdict  Is  fully  sapported  by  the 
evidence. 

Judgment  affirmed. 


DELANO  et  al.  v.  SAYLOR  et  aL 
(Court  of  Appeals  of  Eentncky.    Dec.  1,  190S.) 

1.  Appeai.  and  Brbor  (I  38*)— Decisions  Re- 
view able— Amount  IN  CONTROVEBST. 

The  Court  of  Appeals  has  Jurisdiction 
where  the  amount  in  controversy  is  a  lien  apoo 
land,  though  less  than  $200. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ii  121,  178 ;  Dec.  Dig.  {  3S.»1 

2.  Vendor  and  Purchaser  (J  337*)— Rescis- 
sion OF  Contract— Lien  or  Pubchaser. 

Under  a  contract  of  sale  of  land  whetvbr 
a  part  of  the  price  was  advanced  on  conditkm 
that,  if  a  good  title  could  not  be  made,  it  should 
be  refunded,  such  sum  is  a  lien  upon  the  land  to 
secure  its  repayment. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  985;  Dec  Dig.  i  337.*] 

3.  Vendor  and  Purchaser  d  341*)— Actions 

— E  VI  dencb— Suit  iciENCT. 

Evidence  in  an  action  to  recover  the  part 
paid  of  the  price  of  land,  because  good  title 
could  not  be  made,  keU  not  to  warrant  a  find- 
ing  that  there  was  either  fraud  or  mistake  in  ti>e 
execution  of  the  contract,  whereby  a  clause  was 
omitted  entitling  vendors  to  have  their  attomev, 
in  conjunction  with  the  attorney  for  the  pur- 
chasers, pass  upon  the  title. 

[E2d.  Note. — For  other  cases,  see  Voidor  and 
Purchaser,  Cent  Dig.  i  1014 ;  Dec  Dig.  {  341.*] 

4.  Vendor    and   Purchaser    (|    18*) — Con- 
tracts— VaMDITY— REA80NABr.ENES8. 

An  option  contract  for  the  sale  of  land 
within  a  specified  time,  binding  vendors  to  trxf 
nish  a  good  title,  and  the  purcbaseis,  at  their 
election,  to  take  the  land  if  the  title  was  accept- 
ed and  approved  by  their  attorney,  and  provid- 
ing that  if  they  should  decline  to  take  the  land 
for  any  cause  except  insufficiency  of  the  title. 
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the  sum  advanced  by  them  should  be  forfeited 
to  the  yendors,  bnt  that.  If  the  title  was  defective 
and  for  that  reason  alone  the  purchasers  refused 
to  take,  such  sum  was  to  be  refunded  to  them, 
was  not  unreasonable. 

[Eid.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  i  18.*] 

Appeal  from  Circuit  Coart,  Harlan  County. 

"Not  to  be  officially  reported." 

Action  by  Warren  Delano,  Jr.,  and  another 
against  John  M.  Baylor  and  others.  Judg- 
ment for  defendants,  and  plaintlBs  appeal. 
Reversed,  witli  dlrectlona. 

B.  H.  Sewell  and  Bampson  &  Sampson, 
for  appellants.  W.  F.  Hall  and  Greene  & 
Van  Winkle,  for  appellees. 

CARROLL,  J.  On  December  12,  1904,  tbe 
following  contract  was  entered  into:  "ThlB 
agreement,  made  this  12th  day  of  December, 
one  thousand  nine  hundred  and  four,  be- 
tween John  M.  Baylor,  and  bis  wife,  Louisa, 
F.  R.  Blanton,  and  Lavlna  C,  his  wife,  and 
Jesse  M.  Blanton,  and  Serena  C,  bis  wife, 
all  of  Harlan  Co.,  Ky.,  of  the  first  part,  and 
Richard  B.  Roane,  of  Pulaski,  Va.,  and  W. 
R.  Ballou,  of  Pittsburg,  Ky.,  parties  of  the 
second  part,  wltnesseth :  That  tbe  said  par- 
ties of  tbe  first  part,  for  and  in  considera- 
tion of  the  sum  of  one  hundred  and  seventy 
five  dollars  ($176.00),  tbe  receipt  whereof 
is  hereby  acknowledged,  do  covenant  and 
agree  that  the  said  parties  of  the  first  part 
will,  within  thirty  days  after  the  exercise  of 
tblB  option  by  and  upon  request  of  tbe 
parties  of  the  second  part,  or  tbelr  assigns, 
grant  and  convey  to  the  said  parties  of  the 
second  part,  or  tbelr  assigns,  by  deed  in 
fee  simple,  clear  of  all  liens,  incumbrances 
and  assessments,  with  general  warranty  of 
title,  all  that  certain  body  of  land  more  ful- 
ly described  as  follows:  On  the  waters  of 
Jesse's  creek.  In  Harlan  Co.,  Ky.,  and  bound- 
ed, on  the  nortb  by  land  of  Jackson  Bay- 
lor and  Wm.  Osbom,  on  tbe  south  by  land 
of  said  Roane  and  Ballou  and  others,  on  the 
east  by  land  of  F.  O.  Lewis  and  others  (syn- 
dicate), on  tbe  west  by  land  of  James  Brock 
and  others,  and  containing  700  or  more  acres, 
subject  to  survey,  and  composed  of  three 
tracts — the  Leander  Russell  tract,  say  450 
acres;  the  Sol  A.  Baylor  tract,  say  150 
acres;  and  the  John  Brock  tract,  say  100 
acres — In  all,  seven  hundred  acres,  more  or 
less.  Upon  the  following  terms  and  condi- 
tions: First:  Tbe  said  parties  of  the  sec- 
ond part,  their  agent,  attorney,  or  any  per- 
son designated  by  them  or  tbelr  assigns 
shall  have  the  right  during  the  continuance 
of  this  agreement,  to  enter  upon  and  take 
possession  of  tbe  said  land  and  make  open- 
ings and  excavations  for  tbe  purpose  of 
prospecting  for  coal  or  minerals.  Second: 
Tbe  said  parties  of  the  second  part  shall 
have  sufScient  time  to  make  surveys  and  ex- 
auilnntions  of  title  to  said  land,  not  to  ex- 


ceed six  months  or  a  reasonable  time  after- 
the  expiration  of  said  six  months,  from  the- 
date  of  this  agreement  in  which  to  exer-- 
dse  the  option  hereby  granted,  which  reason- 
able time  shall  be  named  at  tbe  discretion 
or  decision  of  said  first  parties.    Third:    If 
the  title  and  surveys  are  satisfactory  and; 
accepted  and  approved  by  the  attorney  for- 
the  parties  of  the  second  part,  or  for  their 
assigns,  then  the  said  parties  of  the  second 
part,  or  their  assigns,  hereby  agree  to  pay 
to  the  parties  of  the  first  part  the  sum  of 
ten  dollars  ($10.00),  per  acre,  for  tbe  said' 
tracts  of  land  as  ascertained  by  said  surreys . 
upon  the  conditions  above  named.    Tbe  said 
sum  of  one  hundred  and  seventy  five  dollars . 
($175.00),  paid  as  above  stated,  shall  be  cred- 
ited upon  the  purchase  price.     Fourth:     If 
the   said   title  and  surveys   should  not  be- 
satlsfactory  to  the  said  parties  of  the  sec- 
ond part,  or  their  assigns,  and  not  be  approv- 
ed by  them  or  their  said  attorney,  then  the- 
said  parties  of  the  first  part  bind  themselves 
and  agree  to  refund  to  tbe  said  party  of 
the  second  part,  tbe  sum  of  one  hundred- 
and  seventy  five  doUi^  ($175.0())   paid  as- 
above  set  fortlf;    and  until  such  repayment 
shall  have  been  made  this  agreement  sball> 
continue  in  full  force  and  effect  and  bind- 
ing upon  the  said  first  parties,  and  their - 
heirs  and  assigns.    Fifth:    If  the  said  par- 
ties of   the  second   part   should   refuse   to 
purchase  tbe  said  property  for  any  reason 
except  non-approval  of  title,  the  sum  of  one- 
hundred  and  seventy  five  dollars  ($175.00), 
paid  as  above  set  forth,  shall  be  forfeited- 
to  the  said  parties  of  the  first  part     It  is 
understood   and  agreed  that  all   costs   and' 
fees  Incurred  in  abstracting  tbe  titles  of  and 
in  surveying  these  said  tracts  of  land,  shall' 
be  paid  by  said  Roane  and  Ballou,  or  their - 
assigns.     Bald  parties  of  the  first  part  are- 
to  have  the  free  use  of  these  said  tracts - 
of  land  for  farming  purposes  only  for  1905,. 
by  tbelr  paying  the  taxes  for  that  year  and' 
keeping   off  depredations,    and   caring   for- 
tbese  lands  generally  for  1905.     This  land 
shall  be  surveyed  at  the  time  the  Sim  W. 
Baylor  tract  adjoining  it  is  surveyed  and  as 
soon  as  possible."    This  contract  was  sign- 
ed and  acknowledged  by  the  grantors,  was- 
recorded   in   the  proper  office,   and  a   few 
days  afterwards  was  assigned  by'  the  gran- 
tees  to   Delano   and   Burr,   the   appellants - 
herein. 

In  January,  1900,  Delano  and  Burr  brought 
this  action  against  the  grantors  In  the  con- 
tract to  recover  tbe  $175  mentioned  as  paldi 
in  tbe  contract,  and  to  enforce  a  lien  to  se- 
cure   the    same   upon    the   land   described. . 
They  alleged  that,  soon  after  the  execution 
of  the  contract,  they  caused  the  land  to  be 
surveyed  and  the  titles  to  be  examined  by 
their   attorney,   who   found  that  the  titles . 
were  defective,  and  for  this  reason  they  re- 
fused to  take  the  land,  and  within  the  six 
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mouths  specified  In  the  contract  notified  tbe 
grantors  tbat  tbe  titles  were  disapproved 
and  demanded  the  $175,  payment  of  which 
was  refused.  The  answer  In  one  paragraph 
traversed  the  petition,  and  In  another  set 
ap  that  the  fourth  clause  in  the  contract 
was  not  a  part  of  the  contract  which  they 
entered  into,  and  averred  tliat,  in  place  of 
the  fourth  clause,  It  was  agreed  between  the 
parties  that,  as  soon  as  the  survey  was  made 
and  tbe  titles  abstracted,  the  grantors  and 
grantees  were  each  to  select  an  attorney, 
and  tbe  two  attorneys  were  to  pass  upon  tbe 
title  'and  say  whether  or  not  it  was  market- 
able, and,  if  they  decided  it  was,  tbe  grantees 
were  to  accept  the  title  and  pay  the  con- 
tract price,  or  forfeit  the  sum  of  |175;  but 
that,  by  fraud  or  mistake,  this  condition  in 
tbe  contract  was  omitted,  and  tbe  fourth 
clause,  as  it  now  appears  and  which  was 
in  tbe  contract  when  first  presented  to  them, 
was  left  undisturbed.  They  further  averred 
that  they  were  not  given  an  opportunity  to 
select  an  attorney  to  examine  the  title,  but 
that  the  attorney  for  the  grantees  passed  up- 
on and  refused  to  acoept  it,  .And,  further, 
that  their  titles  were  not  "defective  or  Im- 
perfect to  any  perceptible  extent  so  as  to 
render  them  unmarketable."  In  another  para- 
graph they  set  up  'that,  several  days  after 
tbe  expiration  of  six  months  from  the  date 
of  tbe  contract,  tbe  grantees  by  their  coun- 
sel prepared  a  list  of  exceptions  to  tbe  title, 
and  delivered  tbe  same  to  the  grantors  with 
the  request  that  the  defects  be  cured,  and 
the  assurance  that,  when  cured,  tbe  title 
would  be  approved,  and  the  trade  closed, 
and  that  they  were  about  to  cure  said  de- 
fects, but,  before  they  had  time  to  commence 
to  do  so,  they  were  notified  that  tbe  titles 
bad  been  rejected,  and  that  the  grantees 
would  not  take  tbe  land.  A  reply,  that  com- 
pleted the  pleadings,  averred  that  the  gran- 
tees had  entered  into  the  contract  In  good 
faith,  without  any  notice  either  actual  or 
constructive  that  there  was  any  mistake  In 
Its  execution,  that  they  expended  large  sums 
of  money  'in  surveying  tbe  land  and  in  caus- 
ing tbe  titles  to  be  examined,  and  would 
have  accepted  the  land  except  for  the  de- 
fects in  tbe  title.  ^ 

The  point  is  made  on  behalf  of  appellees 
that  this  court  has  no  jurisdiction  because 
the  amount  In  controversy  is  less  than  $200. 
But,  if  It  Is  a  lien  upon  tbe  land,  then,  as 
has  been  often  decided,  this  fact  Is  sufllcient 
to  give  this  court  Jurisdiction  without  re- 
gard to  tbe  amount  of  money  in  controversy. 
As  we  understand  the  contract,  the  $175 
was  advanced  as  a  part  of  the  purchase 
price,  with  the  condition  that,  if  tbe  land 
was  not  purchased  because  a  good  title  could 
not  be  made,  it  should  be  refunded  to  the 
grantees.  Under  this  state  of  case,  if  the 
grantees  in  good  faith  refused  to  accept  the 
title  because  it  was  defective,  then  it  is  a 
lien  upon  the  land  to  secure  the  payment  of 
tbe  amount  advanced  as  a  part  of  tbe  pur- 


chase price.  This  question  is  fully  settlei 
in  Bullitt  T.  Eastern  Kentucky  Coal  l.ax.-', 
Co.,  99  Ky.  324,  36  8.  W.  16.  We  do  n-r 
tblnk  the  evidence  is  sufficient  to  show  fraud 
or  mistake  in  the  execution  of  the  contnct. 
The  appellees  testified  that  they  conid  read 
and  write,  that  they  signed  and  acknowl- 
edged tbe  contract  as  it  now  appears,  bo: 
that  it  was  agreed  t>etween  them  and  G.  T. 
Smith,  who  represented  Roane  and  Bailor. 
in  procuring  tbe  contract,  that  there  sboaM 
be  inserted  In  it  a  stipulation  that  each  party 
was  to  select  an  attorney  to  pass  upon  thv 
sufficiency  of  ttie  title.  These  statements, 
denied  by  Smith,  are  not  supported  l>y,  bat. 
on  the  contrary,  are  at  war  with,  the  cir- 
cumstances developed  by  the  testimony.  Al- 
though tbe  grantees  bad  at  least  two  separ- 
ate meetings  with  the  attorney  representia; 
the  appellants,  at  each  of  which  their  atten- 
tion was  called  to  defects  in  the  titles  dis 
covered  by  bim,  they  did  not  make  any  men- 
tion of  mistake  In  tbe  contract,  or  assert 
that  they  bad  tbe  right  to  have  their  at- 
torney, in  conjunction  with  the  attorney  for 
appellants,  pass  upon  the  title.  Nor  does  it 
appear  that  this  alleged  mistake  was  broogb: 
to  tbe  notice  of  appellants  or  their  attorm.v 
until  the  answer  was  filed  in  this  case.  Tbe 
writing  was  put  on  record.  It  was  assigned 
by  the  original  grantees  to  appellants;  and 
it  is  incomprehensible  why  tbe  appellees  or 
8<Hne  one  of  them  did  not,  when  the  ques- 
tion of  title  was  being  discussed  and  tbe 
errors  in  it  pointed  out  and  the  title  de- 
clined because  of  these  errors,  insist  or  at 
least  make  some  suggestion  that  they  had 
the  right  to  have  the  sufficiency  ot  the  titk 
passed  on  by  an  attorney  of  their  sdectlon. 
It  requires  tbe  most  convincing  evidence  to 
annul  or  modify  a  written  contract  that  ha< 
been  signed  and  acknowledged  before  an  of- 
ficer and  put  to  record;  and,  although  a  pre- 
ponderance of  tbe  evidence  from  a  numerical 
standpoint  supports  the  contention  of  ap- 
pellees that  there  was  a  mistake  in  tbe  coc- 
tract,  other  facts  and  circumstances  in  the 
case  rebut  this  evidence  to  bm<A  an  extent 
that  we  do  not  feel  warranted  In  saying 
that  there  was  either  fraud  or  mistake  in 
the  execution  of  the  paper. 

Nor  is  there  any  evidence  indicating  that 
appellants  refused  to  fulfill  tbe  contract  for 
any  other  reason  than  because  tbe  title  was 
defective.  They  expended  considerable  mon- 
ey in  having  the  land  surveyed  and  in  ex- 
amining the  titles,  and  in  other  ways  mani- 
fested their  desire  In  good  faith  to  take  tbe 
land  If  the  title  was  good.  About  the  time 
the  six  months  expired,  either  a  few  days 
before  or  a  few  days  afterwards,  the  apiw!- 
lees  by  agreement  met  tbe  attorney  for  tbe 
appellants,  and  he  then  pointed  out  to  them 
the  defects  in  the  title.  A  few  days  after- 
wards another  meeting  was  held,  and  a  writ- 
ten memoranda  of  the  defects  was  made 
out  and  handed  to  appellees,  with  the  sug- 
gestion that,  if  these  defects  could  be  cureU 
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within  a  reasonable  time,  appellants  would 
take  the  land.  It  does  not  appear,  however, 
that  any  particular  effort  or  Indeed  any  ef- 
fort was  made  on  the  part  of  appellees  to 
cure  the  defects.  This  failure  Is  attempted 
to  be  explained  upon  the  theory  that  they 
were  under  the  impression  the  title  would 
not  be  accepted,  although  the  defects  were 
cured,  and  It  Is  not  disputed  by  them  that 
there  were  defects  In  the  title.  Although 
other  interrlews  between  the  parties  were 
held  after  the  second  meeting,  the  defects 
were  never  cured. 

It  Is  further  Insisted  that  the  contract  was 
without  consideration.  We  have  carefully 
considered  the  contract,  and  we  do  not  find 
It  an  unreasonable  or  objectionable  one.  It 
Is  simply  an  optional  contract  for  the  sale 
and  purchase  of  land  within  a  specified  time, 
providing  the  title  Is  satisfactory  and  the 
grantees  desire  to  perfect  the  trade.  The 
grantors  bound  themselves  to  furnish  a  good 
title,  and  the  grantees  were  obligated  to  pur- 
chase and  pay  for  the  land  at  their  election 
If  the  title  was  accepted  and  approved  by 
their  attorney.  If  the  grantees  for  any 
cause  except  Insufficiency  In  the  title  de- 
clined to  take  the  property,'  the  |175  paid 
by  them  was  forfeited  to  the  grantors.  But, 
If  the  title  was  found  to  be  defective,  and 
for  this  reason  alone  the  grantees  did  not 
take  the  land,  the  $175  was  to  be  refunded 
to  them.  So  that  there  are  two  essential 
features  In  this  contract.  The  grantees  by 
surrendering  the  |175  paid  had  the  absolute 
right  to  decline  to  take  the  land;  on  the 
other  hand.  If  they  desired  to  exercise  the 
option  and  take  the  land,  and  the  grantors 
failed  to  tender  a  good  title,  the  $175  was 
to  be  repaid.  As  heretofore  stated,  there 
Is  no  serious  dispute  that  the  appellants  de- 
sired to  purchase  and  pay  for  the  land,  and 
only  declined  to  do  so  because  the  title  was 
defective.  Nor  is  there  any  controversy  that 
the  title  was  defective,  or  concerning  the 
proposition  that  in  this  particular  the  ap- 
pellants acted  In  good  faith  and  rejected 
the  title  because  of  serious  defects  in  it. 

Under  these  circumstances,  the  appellants 
are  entitled  to  the  relief  sought  in  their  pe- 
tition, and  the  Judgment  is  reversed,  with 
directions  to  enter  a  Judgment  in  favor  of 
appellants  for  the  amount  claimed,  giving 
them  a  Hen  upon  the  land  to  secure  its  pay- 
ment. 


DAVIDSON'S  EX'R  v.  HIEATT  et  al. 

(Ooiirt  of  Appeals  of  Kentucky.    Dec.  1,  1908.) 

Insurance   (S  222*)— Lien   on   Policy— Ac- 
tions TO  DeCLABE— JODOMENT. 

The  judgment  in  an  action  to  establish  a 
lien  on  the  proceeds  of  a  life  policy  assigned  to 
secure  a  debt  the  options  under  which  had  not 
then  become  available  cannot  be  complained  of 
because  simply  adjudging  a  lien  on  the  proceeds 
and  not  further  adjudging  the  right  to  surrender 


the  poli(7  when  the  options  should  become  avail- 
able and  receive  the  an>ount  due  upon  the  op- 
tion that  would  realize  the  most  m<mey  and 
ap]^y  the  proceeds  to  the  debt. 

[Ed.  Note. — For  other  cases  see  Insurance, 
Dec.  Dig.  {  222.  •] 

Appeal  from  Circuit  Court,  Oarrard  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Leander  Davidson's  executor 
against  William  A.  Hleatt  and  others.  From 
a  judgment  in  his  favor,  the  executor  appeals. 
Affirmed. 

R.  L.  Davidson  and  W.  I.  Williams,  for 
appellant.  Greene  &  Van  Winkle  and  R;  H. 
Tomllnson,  for  appellees. 

CARROLL,  J.  In  November,  18S8,  the  ap- 
pellee Hieatt  borrowed  from  Leander  David- 
son ?300,  for  which  amount  he  executed  his 
note  payable  12  months  thereafter,  with  inter- 
est from  date.  As  collateral  security  for 
the  loan,  Hieatt  transferred  and  assigned  to 
Davidson  a  policy  of  Insurance  on  his  life 
Issued  by  the  Equitable  Life  Assurance  So- 
ciety for  the  sum  of  $2,000.  The  policy  was 
issued  In  September,  1898,  and  draws  no  divi- 
dends until  after  the  completion  of  the  ton- 
tine dividend  period  In  September,  1909.  At 
this  time,  if  the  policy  has  not  been  previous- 
ly terminated  by  lapse  or  death,  Hieatt  has  a 
right  to  exercise  one  of  the  following  options: 
"(1)  To  withdraw  In  cash  this  iwl  ley's  entire 
share  of  the  assets;  that  is,  the  accumtilat- 
ed  reserve  which  shall  be  fBS4,  and,  in  ad- 
dition thereto,  the  surplus  apportioned  by 
this  society  to  this  policy.  (2)  To  convert 
the  same  into  a  paid-up  policy  for  an  equiva- 
lent amount,  provided  always  that.  If  the 
amount  of  said  paid-up  policy  shall  exceed 
the  original  amount  of  Insurance,  a  separate 
certificate  of  good  health  from  one  of  the  so- 
ciety's medical  examiners  shall  be  required. 
(3)  To  withdraw  in  cash  the  share  of  the  ac- 
cumulated surplus  apportioned  by  said  society 
to  this  policy,  and  continue  the  policy  In 
force  on  the  ordinary  plan.  (4)  To  continue 
the  insurance  for  the  original  amount  and 
apply  the  entire  tontine  dividend  to  the  pur- 
chase of  an  annuity  to  reduce  the  subsequent 
premiums  falling  due  upon  this  policy,  pro- 
vided that  in  any  year  in  which  the  amount 
derived  from  such  annuity,  together  with  the 
annual  dividend  on  this  policy,  shall  exceed 
the  amount  of  premium  due  thereon,  the 
excess  shall  be  paid  In  cash  to  said  William 
A.  Hieatt  or  assigns."  Appellee  Hieatt  paid 
the  premiums  due  in  1888  and  1899.  The 
premiums  due  in  1900  and  1904,  Inclusive, 
Davidson  paid,  and  Davidson  having  died  in 
March,  1905,  his  executors  paid  the  premiums 
due  in  1905.  1900,  and  1907.  In  this  action, 
brought  by  Davidson  and  prosecuted  after  bis 
death  by  his  executors,  it  is  sought  to  have 
a  lien  adjudged  on  the  proceeds  of  the  policy 
to  secure  the  payment  of  the  debt,  and  to 
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give  the  executors  tbe  right  to  exercise  at 
the  time  and  In  tbe  manner  provided  in  tbe 
policy  the  options  therein  reserved.  In  order 
that  a  snflSclent  sum  may  be  realized  to  sat- 
isfy tbe  note,  as  well  as  the  premiums  paid 
by  Davidson  and  his  executors.  The  assur- 
ance society  having  been  made  a  party  to  tbe 
action,  it  was  submitted  for  judgment,  and 
tbe  court  rendered  a  personal  judgment 
against  Hleatt  for  tbe  amount  of  bis  note, 
with  Interest,  and  for  the  amount  of  the  pre- 
miums paid  by  Davidson  and  bis  executors, 
with  interest,  and  further  adjudged  tliat 
the  appellant's  executors  "have  a  lien  on 
the  said  policy  of  assurance  and  the  proceeds 
thereof  for  the  payment  of  this  judgment 
and  tbe  costs  of  this  suit,  and  all  premiums 
hereafter  falling  due  on  said  policy  that  are 
paid  by  tbe  plaintiff,  and  that  air  dividends 
on  said  policy,  all  annuities  arising  there- 
from, and  all  proceeds  thereof  shall  be  flnt 
applied  to  tbe  satisfaction  of  this  judgment 
until  tbe  same  is  fully  satisfied.  Tliat  said 
policy  of  assurance  shall  not  be  withdrawn 
from  the  flies  of  this  suit,  except  upon  the 
order  of  this  court  entered  of  record,  and 
shall  not  be  surrendered  to  said  assurance 
society  except  and  until  this  judgment  is  sat- 
isfied in  full." 

The  appellants  except  to  the  Judgment  of 
the  court  because  it  simply  adjudges  a  lien 
on  said  policy  and  its  proceeds  to  secure  tbe 
payment  of  this  Judgment,  and  does  not  ad- 
judge to  them  "tbe  right  to  exercise  on  tbe 
completion  of  tbe  tontine  dividend  period  of 
said  policy  of  insurance  the  options  therein 
reserved  to  the  defendant  Hleatt  to  withdraw 
in  cash  from  said  assurance  society  said 
policy's  entire  share  of  said  society's  assets ; 
that  is,  tbe  accumulated  reserve  which  will 
be  under  tbe  terms  of  the  policy  $634,  and. 
In  addition  thereto,  the  surplus  apportioned 
by  said  society  to  this  policy,  and  apply  the 
proceeds  so  arising  therefrom  to  the  satlsfac- 
.  tion  of  this  judgment, , and  any  surplus  that 
might  be  left  after  tbe  satisfaction  of  this 
judgment  to  be  paid  by  them  to  Hleatt"  In 
short,  appellants  do  not  complain  of  the  Judg- 
ment as  far  as  it  goes,  but  they  insist  that  it 
does  not  give  them  all  of  the  relief  to  which 
they  are  entitled;  their  contention  being 
that  the  court  should  have  adjudged  them 
the  right  to  surrender  the  policy  to  tbe  as- 
surance society  in  September,  1909,  at  which 
time  the  options  under  it  become  available, 
and  the  right  to  receive  from  tbe  company 
tbe  amount  due  upon  tbe  option  that  would 
realize  tbe  most  money,  and  apply  tbe  pro- 
ceeds so  far  as  necessary  to  tbe  satisfaction 
of  tbe  judgment  In  their  favor.  At  tbe  term 
of  the  court  that  convenes  during  or  first 
after  the  maturity  of  tbe  options  in  Septem- 
ber, 1900,  we  assume  the  court  will  grant 
appellants  the  full  relief  they  are  entitled  to, 
which  is  tbe  relief  they  insist  should  have 


been  Incorporated  In  the  Judgment  appealed 
from.  The  rights  of  appellants  are  carefullj 
protected  by  the  judgment  Hleatt  cannoC 
exercise  any  option,  or  take  any  action  cws- 
cemlng  the  policy,  that  would  defeat  than  in 
tbe  collection  of  their  money  or  prolong  its 
payment.  Nor  can  tbe  assurance  aodety  by 
any  arrangement  with  Hieatt  or  otbers.  or 
on  its  own  initiative,  do  anything  prejudicial 
to  the  rights  of  appellants.  If  the  Jodgmeot 
is  not  satisfied  in  September,  1900,  tbe  conit 
should,  and  we  have  no  doubt  win.  direct 
that  the  policy  be  surrendered  to  tbe  compa- 
ny and  that  It  be  required  to  pay  Into  court 
or  to  the  parties  In  interest,  if  tbey  agree 
about  it  the  amount  due  upon  tbat  optkn 
which  in  the  Judgment  of  tbe  conrt  wlO  real- 
ize the  largest  amount  of  present  moner. 
And  when  this  is  done  out  ot  the  sum  so  re- 
ceived tbe  Judgment  obtained  by  aniellants 
should  be  first  satisfied.  It  bein^  admitted 
that  no  money  can  be  collected  under  the  op- 
tions until  September,  1900,  we  are  nnaUe  to- 
perceive  in  what  i)articnlar  the  rights  of  ap- 
pellants were  prejudiced  by  the  Judgment 
giving  to  them  all  tbe  relief  available  at 
this  time.  Tbe  court  might  have  anticipated 
its  action  In  1909,  and  have  entered  a  Judg- 
ment to  become  effective  at  that  time,  but 
its  failure  to  do  this  Is  not  at  all  prejadlciat 
to  appellants. 
Wherefore  tbe  judgment  Is  aflSrmed. 


WARD,  Sheriff,  v.  WENTZ  et  aL 

COMMONWEALTH  v.  SAME. 

(Court  of  Appeals  of  Kentucky.    Dec  1.  190&)- 

1.  Taxation  (i  611*)— Ehjohiikq  OoiXBcno» 
— NoTicB  or  Raise— EviDCNCB. 

Where  the  owner  of  land,  in  a  aolt  to  ea- 
Join  collection  of  taxes  based  on  a  raise  of  the- 
assessment  by  tbe  board  of  superviaoa  nitli- 
ont  proper  notice,  exhlbita  the  notice  actually 
served,  which  does  not  comply  with  Ky.  St. 
1903,  I  4122,  he  overcomes  the  presumption 
that  proper  notice  was  given,  and  defendant 
must  overcome  the  presumption  that  this  was- 
the  only  notice  given  by  showing  tbat  one  vas 
given  by  posting  on  the  land,  as  required  by 
statute. 

[Ed.    Note.— For  other   cases,  see  Tazatioiv 
Dec.  Dig.  t  611.*] 

2.  Taxation     (g    482*)— Assessmkitts— Raisx 

BY    SlTFEBVISOBS — NOTICE. 

Notice  of  a  raise  in  an  aasesament  by  tbe- 
board  of  superviaon  given,  as  required  by  Ky. 
St.  1903,  {  4122,  in  case  of  nonresidents  har- 
ing  no  agent  or  attorney  In  the  state,  by  pasting 
in  a  conspicuous  place  on  the  premises,  is  nec- 
essary  to  give  the  supervisors  jariadictioa. 

[E^.    Note.— For   other   cases,    see   TazatioB. 
Cent  Dig.  U  854,  855;   Dec  Dig.  I  482.*] 

8.  Taxation  (i  482*)— Raisb  m  AasMSBtaarr 
— Faiujms    to    Give    Noticb— Khowixogk 

BT    OWNEB. 

The  Imowledge  of  tha  landowner's  agent 
that  an  assessment  had  been  raised  by  the  board 
of  supervisors  did  not  dispense  with  the  notice 
required  by  the  statute  to  give  tbem  jutisdie- 
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'lion.     Only  bis  actual  appearance  before  them 
to  secure  a  reduction  would  have  done  this. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
•Cent  Dig.  i  854;    Dec.  Dig.  {  482.»] 

•4.  Taxation   (|  335*)— Assesbimnt— Listinq 

Pbopebtt. 

An  assessment  of  land  by  the  assessor  is 
-not  invalid  because  the  owner's  agent  did  not 
comply  with  the  statute  In  listing  the  land. 

['Ed.  Note.— For  other  cases,  see  Taxation, 
•Cent.  Dig.  |  662;    Dec.  Dig.  f  335. •] 

C  Taxation  (|  467*)— Assebsment— Omitted 

Pbopbhtt. 

One's  land  cannot  be  assessed  as  omitted 
property,  there  having  been  a  valid  assessment 
«f  all  of  it  for  the  same  year. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
:I)ec.  Dig.  g  467.*] 

Appeal  from  Circuit  Court,  Harlan  County. 

"To  be  officially  reported." 

Two  actions,  one  by  Jobn  S.  Wentz  and 
others  against  M.  S.  Ward,  sheriff  of  Har- 
lan county,  to  enjoin  collection  of  taxes,  the 
■other  by  the  Commonwealth,  by,  eta,  against 
John  S.  Wentz  and  others,  to  have  lands  as- 
sessed as  omitted  property.  From  Judgments 
•In  favor  of  Wentz  and  others,  the  other  par- 
ties appeal.    Affirmed. 

H.  C.  Clay  and  J.  B.  Carter,  for  appellants. 
Sampson  &  Sampson  and  Bullitt  &  Kelley, 
■tor  appellees. 

CliAT,  C.  These  two  cases  are  so  related 
-that  the  decision  of  one  involves  the  decision 
-of  the  other,  and  they  will  therefore  be  con- 
sidered together.  John  S.  and  Mary  D.  Wentz, 
\rho  are  residents  of  Philadelphia,  Pa.,  are 
the  owners  of  a  large  boundary  of  land  con- 
sisting of  12,893  acres,  located  In  Harlan 
•county,  Ky.  This  land  was  assessed  by  the 
Assessor  of  Harlan  county  In  the  year  1908 
■for  taxation  purposes  for  the  year  1907  at 
$64,405.  The  assessment  was  evidently  based 
upon  a  letter  written  to  the  county  clerk  by 
■C.  F.  Blanton,  agent  of  John  S.  and  Mary 
T).  Wentz,  wherein  he  described  the  lands  as 
-"lands  owned  by  John  S.  and  Mary  D.  Wants 
'in  Harlan  county,  Kentucky,  lying  on  Loonies 
Ridge  and  Big  Black  Mountain,  and  the  head 
-waters  of  Lewis',  Big  Looney,  and  Clover 
Xlck  creeks,  waters  of  the  Poor  fork  or  Oum- 
tkerland  river."  This  letter  was  mailed  to 
the  county  clerk  of  Harlan  county  on  October 
-20.  1906.  In  the  assessment  made  by  the 
county  assessor  of  Harlan  county  the  lands 
were  described  as  12,893  acres,  situated  on 
Xioonles  RWge,  In  election  precinct  No.  4,  val- 
-tiatlon  of  each  tract  with  the  improvements 
-$64,465.  Thereafter  the  board  of  supervisors 
for  Harlan  county  raised  the  assessment  from 
$04,463  to  ^167,609.  Following  is  the  super- 
visors' notice  of  the  raise  In  the  assessment 
of  the  property,  together  with  the  sheriff's 
return  thereon: 

"Supervisors'  Notice. 
"John  S.  and  Mary  D.  Wentz,  you  are  here- 
by notified  that  the  board  of  supervisors  of 


Harlan  county  have  raised  your  property 
from  $64,465.00  to  $167,609.00,  and  will  re- 
convene at  the  courthouse  In  Mt.  Pleasant, 
Harlan  county,  Kentucky,  on  January,  the 
21,  22  and  23  to  hear  any  proof  yon  may  have 
to  offer. 
"[Signed]    S.  J.  C.  Howard,  Supervisor. 

"Sherman  Blanton,  Supervisor. 

"Wilson   Howard,   Supervisor. 

"H.  C.  Lewis,  Sui)ervl8or. 

"Asher  Skldmore,  Supervisor. 

"The  Return. 
^'Executed  by  sending  J.  F.  Bullitt,  agent 
for  John  S.  and  Mary  D.  Wentz  a  true  copy 
of  this  summons,  this  Jan'y  18th,  1907. 

"[Signed]    M.  G.  Ward,  S.  H.  a" 

About  January  22,  1907,  a  F.  Blanton,  the 
agent  of  John  S.  and  Mary  D.  Wentz,  was  in 
Mt  Pleasant,  Harlan  county,  Ky.  The  board 
of  supervisors  was  then  In  session.  Blanton 
admits  that  at  that  time  he  knew  the  raise 
had  been  made,  but  he  did  not  appear  before 
the  board  to  get  a  reduction.  The  Wentzes, 
through  their  agent,  C.  F.  Blanton,  tendered 
to  the  sheriff  the  amount  of  taxes  based  on 
the  assessment  made  by  the  county  assessor, 
but  he  declined  to  receive  the  same.  The  ac- 
tion of  M.  O.  Ward,  Sheriff  of  Harlan  Coun- 
ty, V.  John  S.  Wentz,  etc..  Is  one  wherein  ap- 
pellees seek  to  enjoin  the  collection  of  any 
taxes  on  the  12,893  acres  of  land  based  upon 
the  valuation  of  the  property  In  excess  of  the 
sum  of  $64,465 ;  It  being  the  contention  of  ap- 
pellees that  the  raise  from  that  sum  to  the 
sum  of  $167,609  was  made  by  the  board  of 
supervisors  without  the  notice  to  appellees, 
or  their  agent,  required  by  the  statute.  In 
that  section  Judgment  was  rendered  In  favor 
of  appellees,  and  the  sheriff  of  Harlan  county 
appeals.  After  Judgment  In  the  above  case 
the  sheriff  of  Harlan  county  Instituted  an  ac- 
tion against  appellees  for  the  purpose  of  hav- 
ing listed  for  taxation  the  12,893  acres  of 
land  for  the  year  1907,  on  the  ground  that  It 
was  omitted  property.  Judgment  was  ren- 
dered against  the  Wentzes  In  the  county 
court,  and  on  appeal  to  the  circuit  court  Judg- 
ment was  rendered  In  their  favor,  and  the 
commonwealth,  by  M.  G.  Ward,  sheriff,  ap- 
peals. 

The  statute  (section  4122,  Ky.  St  1903)  re- 
quires that  the  notice  of  a  raise  In  the  as- 
sessment by  the  board  of  supervisors  in  case 
of  nonresidents  who  have  no  agent  or  attor- 
ney in  the  state  shall  be  made  by  posting  the 
same  in  some  conspicuous  place  on  the  prem- 
ises. While  It  Is  true  that  in  an  action  to 
enjoin  the  collection  of  taxes  based  on  a 
raise  made  by  the  board  of  supervisors  with- 
out proper  notice  it  Is  Incumbent  upon  the 
party  seeking  the  Injunction  to  prove  the  ab- 
sence of  the  notice  required  by  the  statute 
on  the  Idea  that  the  presumption  Is  In  favor 
of  the  validity  of  the  board's  action  (Bell's 
Trustee  v.  City  of  Lexington,  120  Ky.  199, 
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85  S.  W.  1081),  yet  we  are  of  opinion  that 
where  the  owner  exhibits  the  notice  that 
was  actually  served,  and  this  notice  did  not 
comply  with  the  statute,  this  fact  was  suffi- 
cient to  overcome  the  presumption  that  prop- 
er notice  was  given,  and  it  was  then  Incum- 
bent upon  the  sheriff  to  rebut  the  pre- 
sumption that  this  was  the  only  notice  giv- 
en by  showing  that  a  notice  was  actually 
posted  on  the  premises.  This  the  sheriff  fail- 
ed to  do.  We  therefore  conclude  that  ap- 
pellees' proof  of  want  of  notice  was  sufficient. 
But  it  Is  contended  by  counsel  for  appellant 
that  Blanton,  the  agent  of  the  Wentzes,'  ad- 
mitted that  he  Icnew  the  raise  had  been  made 
by  the  board  of  supervisors,  and  that  this 
actual  notice  took  the  place  of  that  required 
by  the  statute.  In  2  Cooley  on  Taxation,  p. 
484,  the  rule  in  regard  to  notice  of  an  assess- 
ment where  notice  Is  required,  or  in  regard 
to  Increase  of  assessment.  Is  thus  stated:  "So 
all  provisions  designed  to  give  him  the  oppor- 
tunity of  a  review  of  the  assessment,  wheth- 
er by  the  assessors  themselves  or  on  appeal 
from  their  conclusions,  are  exclusively  In  bis 
Interest.  Every  notice  which  the  statute 
provides  for  that  end,  whether  by  publication 
or  otherwise,  must  be  given  wtth  scrupulous 
observance  of  all  its  requisites:  The  uotlce 
cannot  be  shortened  a  single  day  without  ren- 
dering it  Ineffectual;  the  presumption  being 
that  the  law  has  made  It  as  short  as  was 
deemed  consistent  with  due  protection.  .  A 
published  notice  cannot  be  received  as  the 
substitute  for  a  notice  to  be  personally  deliv- 
ered to  the  party  concerned ;  and,  where  the 
notice  is  to  be  given  personally  and  also  by 
publication,  a  failure  in  either  Is  fatal."  The 
same  authority,  on  page  626  of  volume  1, 
further  says:  "TJpon  this  subject  there  Is  a 
general  concurrence  of  authorities  in  the  af- 
firmative. It  Is  a  fundamental  rule  that  in 
judicial  or  quasi  Judicial  proceedings  affect- 
ing the  rights  of  the  citizen  he  shall  have  no- 
tice, and  be  given  an  opportunity  to  be  heard 
before  any  Judgment,  decree,  order,  or  de- 
mand shall  be  given  and  established  against 
him.  Tax  proceedings  are  not  in  the  strict 
sense  Judicial,  but  they  are  quasi  Judicial, 
and,  as  they  have  the  effect  of  a  judgment, 
the  reasons  which  require  notice  of  judicial 
proceedings  are  always  present  when  the 
conclusive  steps  are  to  be  taken.  Provision 
for  notice  Is  therefore  pa.H  of  the  'due  pro- 
cess of  law'  which  It  has  been  customary  to 
provide  for  these  summary  proceedings:  and 
it  is  not  to  be  lightly  assumed  that  constitu- 
tional provisions,  carefully  framed  for  the 
protection  of  property  rights,  were  Intended 
or  could  be  copstrued  to  sanction  legislation 
under  which  officers  might  secretly  assess  the 
citizen  for  any  amount  in  their  discretion 
without  giving  him  an  opportunity  to  contest 
the  justice  of  the  assessment."  Following 
the  rule  above  announced,  it  has  been  held 
that,  where  personal  service  is  required, 
proof  of  giving  It  is  a  Jurisdictional  fact 
Scott  T.  Brackett,  88  Ind.  418. 


In  the  case  of  Negley  t.  Henderson  Brid?' 
Co.,  107  Ky.  414,  54"  S.  W.  171,  this  coun 
sald:  "Under  these  provlsloDs  of  the  statntr 
neither  the  assessor  nor  board  of  superri'- 
ors  can  Increase  the  valuation  placed  by  t^- 
taxpayer  upon  property  listed  by  him  witi 
out  notice  to  such  taxpayer  of  such  increa<«. 
The  purpose  of  these  provisions  is  to  girr 
the  taxpayer  an  opportunity  to  appear  tir- 
fore  the  board,  and  be  heard  upon  the  pro- 
posed  increase.  •  •  •  The  tncreaae  in  ttu 
valuation  by  the  assessor  of  tbe  proper; 
listed  by  the  plaintiff,  without  tbe  notice  '.■• 
it  required  by  the  statute,  and  tbe  faUon 
on  his  part  to  report  the  change  made  t; 
him  in  plalntUTs  list  to  the  board  of  ss^ 
pervlsors,  are  fatal  to  the  validity  of  sah 
assessment;  and  tbe  chancellor  properly  h. 
Joined  the  collection  of  the  taxes  on  tbr 
difference  between  the  valuation  fixed  t.^ 
the  taxpayer  and  the  illegal  assessment  maJ" 
by  the  assessor."  In  the  case  of  Mt.  Sterlii^ 
OU  &  Gas  Co.  v.  Ratllff,  SherUT.  104  S.  W. 
993,  81  Ky.  Law  Rep.  1229,  tills  court  U. 
approving  the  role  above  announced  ose^ 
the  following  language:  "The  requirenKti: 
of  the  statute  as  to  tbe  giving  tbe  notice  :<• 
tbe  taxpayer  is  mandatory,  and.  in  the  ab- 
sence of  the  notice,  the  act  of  the  boai\l 
in  assessing  appellant's  property  was  and  b 
void.  Hence  appellant  was  not  reqnlKd  ti.> 
appeal  to  the  coimty  Judge  for  relief,  to: 
had  the  right  to  enjoin  the  collection  of  ttw 
tax  Illegally  imposed."  Under  our  Btatot< 
the  board  of  supervisors  is  given  large  pow- 
ers and  a  wide  discretion.  Where  Its  pro- 
cedure is  in  conformity  to  the  statute,  iu 
action  is  conclusive.  In  view  of  the  latpf 
powers  glvai  it,  it  should  therefore  p^'- 
ceed  in  strict  conformity  to  the  statute.  Tbr 
notice  therein  required  is  a  jnriadictloBi! 
fact,  and,  unless  it  be  given,  tbe  board  of 
supervisors  has  no  power  to  act.  Altboogb 
appellees'  agent  knew  the  assessment  hail 
been  raised,  he  did  not  appear  before  tfe 
board  for  the  purpose  of  having  it  reduced 
Such  knowledge  on  his  part  did  not  dispense 
with  the  necessary  notice  required  by  tb*^ 
statute.  If,  however,  he  had  actually  ap- 
peared before  the  board  of  supervisors  for 
the  purpose  of  ^curing  a  reduction,  thi<i 
would  have  dispensed  with  the  necessity 
for  notice,  as  the  entry  of  an  appearance  bjr 
a  party  to  an  action  dispenses  with  tlie  ne- 
cessity for  the  service  of  process. 

The  next  question  to  be  considered  is 
whether  or  not  the  assessment  made  by  tbf 
assessor  in  the  first  instance,  wherein  tbe 
assessment  was  fixed  at  |G4,465,  was  valid: 
and  whether  or  not  the  land  in  questica 
could  be  again  assessed  as  omitted  property- 
While  It  is  true  that  the  letter  of  the  agent 
Blanton  did  not  comply  strictly  with  tb« 
provisions  of  the  statute,  we  do  not  tlilnk 
this  had  the  effect  of  rendering  the  assess- 
ment Invalid.  Under  our  statute  tlie  assess- 
or has  the  power  to  obtain  informatian  from 
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other  sources,  and  to  make  an  assessment 
without  reference  to  the  list  given  In  by 
the  ^taxpayer.  When  the  assessment  is  made 
by  'the  assessor,  the  owner  cannot  attack 
the  assessment,  not  can  the  taxing  power 
repudiate  It.  If,  as  contended  by  counsel 
for  appellant,  the  assessment  is  Invalid  be- 
cause appellees'  agent  did  not  comply  with 
the  statute  in  listing  the  land,  this  would 
open  the  door  for  the  escape  of  taxation  by 
all  those  who  failed  to  comply  with  the 
statute.  If  there  was  a  valid  assessment 
made  by  the  assessor  of  the  lands  in  ques- 
tion. It  necessarily  follows  that  no  power 
lies  In  the  commonwealth  to  assess  it  as 
omitted  property.  It  is  not  contended  that 
the  property  sought  to  be  assessed  as  omit- 
ted property  In  the  action  of  Commonwealth, 
by,  etc.,  T.  John  S.  Wentz,  etc.,  is  different 
from  that  which  was  actually  assessed  by 
the  assessor  of  Harlan  coun^.  The  facts 
of  this  case  are  different  from  those  devel- 
oped in  the  case  of  Bell's  Trustee  v.  City  of 
I.exhigton,  120  Ky.  199,  85  S.  W.  1081.  In 
that  case  the  bonds,  notes,  mortgages,  etc., 
were  simply  listed  in  a  lump  sum.  They 
were  not  exhibited  to  the  assessor  and  he 
could  not  have  made  any  valuation  of  them 
himself.  It  could  not  be  determined  from 
that  assessment  whether  all  of  the  notes, 
mortgages,  etc.,  were  assessed  or  not,  or 
whether  they  were  assessed  at  their  fair  cash 
value.  In  that  case  the  court  held  that  the 
rule  was  that,  when  one  comes  Into  equity 
asking  relief  from  taxation.  It  is  incumbent 
on  him  to  show  clearly  that  he  has  paid,  or 
is  willing  to  pay,  all  that  he  Justly  owes  to- 
ward the  public  burden;  that  he  must  make 
a  full,  fair,  and  complete  disclosure  of  the 
property  he  has,  subject  to  taxation,  so  that 
the  court  may  determine  whether  or  not  he 
Is  unjustly  taxed.  The  records  in  these  cas- 
es show  that  the  land  sought  to  be  taxed 
as  omitted  property  is  the  same  land  which 
the  assessor  of  Harlan  county  had  previ- 
ously assessed.  It  is  not  contended  that  the 
Wentzes  owned  other  or  additional  land. 
That  being  the  case,  the  land  in  question 
could  not  be  assessed  again  unless  the  as- 
sessment made  by  the  assessor  of  Harlan 
county  was  void.  As  the  assessment  made 
by  the  assessor  in  the  first  Instance  was 
valid,  the  circuit  court  properly  held  that 
the  same  land  could  not  be  again  assessed 
as  omitted  property. 

For  the  reasons  given,  the  Judgments  of 
the  trial  court  In  both  actions  are  affirmed. 


COLUMBIA  TRUST  CO.  v.  RBCCIUS  et  al. 
(Conrt  of  Appeals  of  Kentucky.    Dec.  2,  1908.) 

1.   LANDLOBD  and  TkNART  (§  291*)— FOBCIBLB 

Detaineb— Appeal  and  Tbial  Dk  Novo— 
Liability  on  Tbavebse  Bond. 

Under  Civ.  Code  Prac.  §  464,  providing  that 
if  a  traverse  bond  shall  be  filed  m  forcible  de- 


tainer under  section  4C3,  and  the  traverser  shall 
fail  to  prosecute  his  traverse  with  effect,  he 
and  his  sureties  shall  be  liable  for  withholding 
possession  and  the  reasonable  expenses  of  the 
traversee,  a  recovery  of  rents  on  a  traverse 
bond  filed  by  a  tenant  cannot  be  had  up  to  the 
time  the  next  tenant  takes  possession,  but  is 
confined  to  the  time  that  the  traversee  is  kept 
out  of  possession  by  the  traverser. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  i  291.*] 

2.  Landlobd  and  Tenant  rt  291*)— Fobciblk 
Detainer— Appeal  and  Tbiai,  Db  Novo— 
Liability  on  Tbavebse  Bond. 

Civ.  Code  Prac.  g  464,  providing  that  if  a 
traverse  bond  shall  be  filed  in  forcible  detain- 
er under  section  463,'  and  the  traverser  shall 
fail  to  prosecute  his  traverse  with  effect,  he 
and  his  sureties  shall  be  liable  for  withholding 
possession  and  the  reasonable  expenses  of  the 
traversee,  does  not  authorize  a  recovery  on  a 
traverse  bond  filed  by  a  tenant  of  the  sum  paid 
by  the  landlord  to  compromise  a  claim  for  dam- 
ages for  failure  to  place  another  in  possession 
of  the  property  due  to  the  tenant's  failure  to 
surrender  possession. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  §  291.*] 

8.  Landlobd  and  Tenant  rt  291*)— Fobcible 
■  Detaineb— Appeal  and  Tbial  De  Novo — 

Liability  on  Tbavebse  Bond. 

Civ.  Code  Prac.  g  464,  providing  that  a 
traverse  I>ond  shall  be  filed  under  section  463, 
does  not  authorize  a  recovery  on  such  bond  filed 
by  a  tenant  of  the  sum  paid  by  the  landlord 
to  a  real  estate  agent  to  obtain  another  tenant. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  S  291.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

"To  be  officially  reported."       ' 

Action  by  the  Columbia  Trust  Company 
against  J.  W.  Reccius  and  another.  From 
a  Judgment  in  its  favor,  the  Columbia  Trust 
Company   appeals.     Affirmed. 

Trabue,  Doolan  &  Cox  and  George  Durell, 
for  appellant  Fred  Forcht,  Jr.,  for  appel- 
lees. 


NUNN,  J.  Appellant  instituted  an  action 
In  the  lower  court  against  appellees  for 
something  over  |1,100,  the  amount  It  alleg- 
ed it  had  sustained  in  damages  by  reason  of 
the  execution  by  appellees  of  a  traverse  bond 
during  the  progress  of  a  proceeding  of  a 
writ  of  forcible  detainer.  It  alleged  that  it 
was  kept  out  of  the  possession  of  a  building 
owned  by  It  for  the  term  of  four  months, 
and  that  the  reasonable  rental  value  during 
that  time  was  $183  per  month;  that  It  had 
contracted  to  pay  $300  to-  Its  attorneys  to 
represent  It  In  the  .forcible  detainer  proceed- 
ing in  the  circuit  court  and  the  Court  of 
Appeals,  and  that  the  amount  was  reason- 
able; that  It  had  contracted  with  a  tenant 
for  the  term  of  two  years  by  which  It  was 
to  receive  |183  per  month  for  the  premises; 
that  this  tenant  was  to  receive  the  posses- 
sion on  a  day  named  after  certain  repairs 
were  made;  that,  Reccius  having  failed  to 
surrender  the  possession  of  the  property,  the 
tenant  referred  to  declined  to  take  posses- 
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sion  and  made  a  demand  upon  It  for  about 
1500  in  damages  for  Its  failure  to  place  him 
in  possession  of  the  property  as  per  their 
contract,  and  that  It  bad  effected  a  compro- 
mise of  the  claim  of  the  tenant  by  the  pay- 
ment of  $100,  and  It  sought  to  recover  of 
appellees  this  $100.  It  also  sought  to  re- 
■coTer  $85,  the  amount  it  paid  to  a  real  es- 
tate agent  to  obtain  another  tenant.  The 
lower  court  struck  from  Its  petition  Its  claim 
for  the  1100  and  the  $85  items. 

The  testimony  showed  without  contradic- 
tion that  the  term  of  appellee  Reccius'  lease 
expired  on  the  10th  of  April,  1903,  and  the 
possession  of  the  keys  and  house  were  de- 
livered to  appellant's  agent  on  the  23d  day 
of  May,  1903,  showing  the  time  that  he  with- 
held the  possession  to  be  1  month  and  12 
days.  The  witnesses  varied  in  their  opinion 
as  to  the  rental  value  of  the  property.  Ap- 
pellee Reccius  had  occupied  It  for  about  10 
years,  immediately  preceding,  at  the  price  of 
$125  per  month ;  and  appellant  showed  that 
it  had  made  a  contract  with  a  tenant  at  the 
price  of  $183  per  month,  but  it  was  also 
shown  that  there  were  several  hundred  dol- 
lars' worth  of  repairs  to  be  made  on  the 
house  before  the  tenancy  commenced.  The 
witnesses  also  failed  to  agree  as  to  what  a 
reasonable  fee  would  be  for  appellant's  coun- 
sel for  defending  the  traverse  in  the  circuit 
court  and  the  Court  of  Apjpeals. 

The  lower  court  gave  to  the  Jury  the  fol- 
lowing instruction:  "It  will  be  your  duty  In 
this  case  'to  find  for  the  plaintiff  In  such 
sum  as  you  may  believe  from  the  evidence 
represents  the  fair  and  reasonable  rental 
value  of  the  property  in  controversy  during 
the  time  that  the  plaintiff  was  kept  out  of 
the  possession  of  the  property  by  reason  of 
the  execution  of  the  traverse  bond  sued  on 
herein  at  a  rate  not  exceeding  $183  per 
month,  and  you  should  find  for  the  plaintiff 
in  such  a  sum  as  you  believe  from  the  evi- 
dence represents  the  fair  and  reasonable 
value  of  the  services  rendered  by  counsel 
for  the  plaintiff  In  prosecuting  the  forcible 
detainer  in  the  Jefferson  circuit  court,  and 
also  In  the  Court  of  Appeals  of  Kentucky, 
the  amount  to  be  measured  by  the  scale  of 
fees  usually  charged  by  the  lawyers  of  the 
Jefferson  county  and  LoulgvlUe  bar,  not  ex- 
ceeding, however,  the  sum  of  $300  for  at- 
torney's fees."  The  jury  returned  a  verdict 
for  appellant  in  the  sum  of  $183  for  1  month 
and  12  days  rent,  and  allowed  it  the  sum 
of  $75  as  attorney  fees.  Appellant  contends 
that  the  lower  court  erred  in  confining  the 
Jury  in  allowing  rent  to  the  time  only  that 
It  was  kept  out  of  the  possession  of  the 
property,  that  It  should  have  been  permit- 
ted to  recover  for  all  the  time  up  to  the  time 
the  next  tenant  took  possession  of  the  prop- 
erty, and  that  the  court  erred  in  refusing 
to  allow  It  to  recover  the  $100  and  the  $85 
Items  referred  to.    This  action  was  Institut- 


ed on  a  bond  prescribed  by  section  463  of 
the  Civil  Code  of  PracUce.  Section  464  pr> 
vldes  what  may  t>e  recovered  from  tbe  ihIs- 
clpal  and  surety  on  the  bond;  tbat  is,  for 
the  damages  caused  by  the  witbliolding  of 
the  possession  of  the  property,  as  well  i< 
the  reasonable  exi>en8e8  of  the  traversee  ti 
defending  the  traverse.  Under  tbese  pre- 
visions of  the  Code  we  cannot  nnderstac! 
how  especially  the  surety  on  the  bond  conid 
be  made  liable  for  the  rents  of  tbe  proper- 
ty after  the  i)0S8es8lon  was  retomed  to  tte 
traversee.  Reccius,  as  stated,  only  withhe.l 
the  possession  from  appellant  for  1  vaoish 
and  12  days,  for  which  a  recovery  was  bad. 
To  permit  appellant  to  recover  for  the  tiE>e 
claimed  would  be  In  violation  of  section  461 
of  the  Civil  Code  of  Practice,  and  to  estab- 
lish such  a  rule  as  contended  for  would  ii 
every  case  bind  the  traverser  and  bis  snrr- 
ty  to  pay  a  reasonable  rental  value  for  tbe 
property  nntll  the  traversee  could  obtain  t 
tenant,  even  though  it  took  twelve  montl:s 
or  more. 

The  claim  of  appellant  to  the  flOO  and  tbe 
$85  items  cannot  be  recovered  In  an  actica 
on  the  bond.  In  our  (pinion  the  language  of 
the  Code  will  not  authorise  tbe  recovery  of 
such  Items  of  damages  against  a  surety  oo 
the  bond,  for  they  are  too  remote  and  ance^ 
tain  to  be  covered  by  tbe  langua^  used  la 
the  section  of  the  Code  referred  to.  If  ap- 
pellant Is  entitled  to  recover  such  damages. 
It  must  look  alone  to  appellee  Recdns.  See 
Evans'  Adm'r  v.  Cleaver,  29  S.  W.  29,  16 
Ky.  Law  Rep.  499,  and  CaldweU  v.  McTeu. 
etc.,  119  Ky.  30,  82  S.  W.  992. 

For  these  reasons,  the  Judgment  of  tbe 
lower  court  Is  affirmed. 


ETLT  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Dec  2,  I90&) 

1.  CaiMiNAi,  Law  (S  1159*)— APFXAi>-Yia. 
DicT  —  Conclusiveness  —  CaKDiBixjrr  of 
Witnesses. 

Tbe  jury  may  rely  on  the  testimony  of  a 
witness,  and  the  court  on  appeal  cannot  disturb 
the  verdict  on  the  ground  uiat  the  witneav  vai 
unworthy  of  belief  because  of  the  impeach- 
ing testimony. 

[Ed.  Note.— For  other  cases,  see  Crimiiul 
Law,  Cent.  Dig.  K  3074-3083;  Dec.  Die  i 
1159.*] 

2.  Houicinx    ({     178*)— EviDKifCC— Aniassi- 

BILITT. 

Where,  on  the  trial  of  a  hosband  for  ti» 
murder  of  his  wife,  the  prosecntion  relied  oo  i 
witness  who  was  impeached,  and  the  circom- 
stancea  showed  the  possibility  of  another  com- 
mitting the  offense,  evidence  that  the  latter 
committed  tbe  offense  was  improperly  excluded. 
[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  {  307 ;   Dec.  Dig.  |  178.*1 

3.  Homicide    (§     178*)— Evidehcb— Aniassi- 

BILITT. 

On  a  trial  of  one  for  mnider,  evidence 
that  another  caused  decedent's  death  ia  adnus)- 
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sible,  though  Insufficient  to  justify  hia  convic- 
tion it  on  trial. 

[Kd.   Note.— For  other  cases,   see   Homidde, 
Cent  Dig.  |  307 ;  Dec.  Dig.  §  178.»] 
4.  Cbiuinal,   Law    (5    649»)— Continuanob!— 

Adjournment    Fendino     TbiaI/— Absence 

OF  Witnesses. 

Where  the  testimony  of  a  witness  who  bad 
been  subpoenaed  for  accused,  and  who  had  been 
sworn  and  put  under  the  rule,  and  who  did  not 
appear  when  called  late  in  the  afternoon  and 
At  the  time  the  court  usually  adjourned,  was 
important  to  accused,  the  refusal  to  grant  an 
adjournment  until  the  following  morning  to 
«nable  accused  to  produce  the  witness  was  er- 
roneous. 

[Ed.  Note. — ^For  other  cases,  see  CMminal 
Uaw.   Cent.  Dig.  |  1515 ;  Dec.  Dig.  {  649.*] 

6.  Cbiminal  Law  (8  687*)— Reception  of  Bv- 
iDEKCE— Reopening  Case— Newlt  Disoov- 

EBED   E2VIDENCE. 

Where,  on  the  trial  of  a  husband  for  the 
murder  of  his  wife,  the  prosecution  relied  on  the 
testimony  of  a  witness  who  was  impeached,  and 
the  circumstances  indicated  that  another  person 
might  have  committed  the  homicide,  the  refusal 
to  permit  accused  to  Introduce  newly  discovered 
evidence  on  the  morning  following  the  conclu- 
sion of  the  evidence,  to  the  effect  that  fresh 
print  of  a  bloody  thumb  on  the  top  of  a  board 
In  the  fence  at  the  rear  of  the  house  was  dis- 
covered, and  that  the  blood  was  human  blood, 
was  an  abuse  of  discretion  prejudicial  to  ac- 
cused. 

[£d.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1621-1625;  Dec.  Dig.  | 
«87.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Criminal  Branch. 

"To  be  officially  reported." 

John  B.  Etly  was  convicted  of  murder,  and 
toe  appeals.    Reversed  and  remanded. 

John  C.  Strother  and  Clem  W.  Hugglns, 
lor  appellant  Jas.  Breathitt,  Atty.  Gen., 
and  Tom  B.  McGregor,  for  the  Common- 
•wealth. 

SETTLE,  J.  The  appellant,  John  B.  Etly, 
■was  Indicted  In  the  court  below  for  the  mur- 
der of  his  wife,  Virginia  Etly.  The  trial  re- 
sulted In  his  conviction;  the  punishment 
awarded  being  confinement  In  the  penitenti- 
ary for  life.  He  was  refused  a  new  trial,  and 
has  appealed. 

Mrs.  Etly  was  murdered  about  midnight, 
November  8,  1906.  The  crime  was  brutal, 
both  In  Its  conception  and  execution,  and  nat- 
urally caused  In  the  public  mind  great  ex- 
citement and  Indlgijation.  The  family  of  ap- 
pellant at  that  time  consisted  of  himself, 
wife,  and  six  children,  the  eldest,  Anna  Etly, 
being  14  years  of  age,  and  the  youngest  11 
months  old.  Appellant  is  50  years  of  age, 
and  his  wife  was  perhaps  15  years  his  jun- 
ior. The  Etly  home  was  a  small  house,  con- 
sisting of  three  rooms,  and  shed  room  addi- 
tion, situated  on  the  west  side  of  Brook 
street,  near  the  comer  of  Brandies,  in  the 
city  of  Louisville;  the  locality  being  known 
as  the  "Bpttoms."  Policemen  Relss  and  Foe, 
whose  beat  Included  that  locality,  were  sum- 
moned by  appellant  to  his  residence,  which 


tb^  reached  about  12 :45  o'clock.  They  found 
there  appellant  and  all  his  family,  save  a  son, 
W.  J.  Etly,  18  years  of  age,  who  was  at  an 
infirmary  ill  of  typhoid  fever;  also  two  or 
three  women  ot  the  Immediate  neighborhood, 
and  Dr.  Moir,  a  physician,  all  of  whom  had 
been  hastily  called  to  his  home  by  appellant. 
To  each  and  all  these  persons  he  described 
the  condition  In  which  his  wife  was  found  by 
him  and  the  manner  in  which  be  was  in- 
formed of  it,  and  the  same  story  was  told  by 
him  when  testifying  in  bis  own  behalf  In  the 
circuit  court  Hte  version  of  the  matter  was 
that  while  asleep  in  the  front  room  In  bed 
with  a  little  daughter,  Benlah,  7  years  of  age, 
he  was  awaked  by  his  eldest  daughter,  Anna 
Etly,  who  came  to  hia  room  and  told  him 
something  awful  had  happened  to  her  moth- 
er; that  he  immediately  left  his  bed,  and 
went  into  the  second  room,  where  bis  wife 
was  occupying  a  bed  with  the  two  younger 
children,  and,  going  at  once  to  her,  discovered 
her  throat  had  been  cut  and  was  profusely 
bleeding;  that  he  tried  to  ascertain  from 
her  how  it  had  occurred,  and  who  bad  wound- 
ed her,  but  could  gain  no  information  as  she 
was  unable  to  talk;  that  he  then  tried  by 
tucking  the  bed  clothing  about  her  neck  to 
stop  the  flow  of  blood,  but,  falling  In  this,  ran 
in  hia  sock  feet  to  where  he  could  telephone 
a  physician  and  the  police,  and  to  the  houses 
of  two  or  three  of  his  neighbors  to  get  their 
assistance,  after  which  he  at  once  returned 
to  bis  own  home,  and,  in  conjunction  with 
the  women  whom  he  bad  summoned,  did  all 
that  could  be  done  for  the  relief  of  bis  wife, 
who  died  shortly  after  bis  return.  Anna  Et- 
ly, who  slept  in  the  same  room,  but  In  a  dif- 
ferent bed  from  that  used  by  her  mother,  at. 
that  time  told  substantially  the  same  story 
told  by  her  father,  with  the  addition  that 
she  was  awakened  by  a  noise  from  her  moth- 
er which  sounded  as  If  she  were  strangling; 
that  one  of  the  little  children  who  bad  been 
in  bed  with  the  mother  was  standing  out  In 
the  floor,  asking  or  crying  for  water;  that 
she  (Anna)  went  to  her  mother,  and,  seeing 
blood  on  the  bed  and  hearing  the  peculiar 
noise  as  of  strangling  continue,  then  walked 
to  the  door  leading  loto  the  room  occupied 
by  her  father,  and  asked  him  to  come  to  her 
mother's  assistance  which  be  at  once  did. 
When  the  policemen  reached  the  house,  they 
proceeded  to  look  through  the  rooms  and 
about  the  premises,  seeking  a  clue  to  the  as- 
sassin, but  found  nothing  upon  which  to  rest 
a  safe  conclusion.  At  their  request  appellant 
showed  them  his  razor  and  the  table  knives 
In  the  house,  also  a  butcher  knife  used  in  the 
kitchen  for  cutting  meat  The  razor  blade 
was  both  clean  and  dry,  and  the  table  knives 
too  dull  to  have  inflicted  the  wounds  received 
by  Mrs.  Etly.  The  butcher  knife,  while  fur- 
nishing no  appearance  of  having  been  re- 
cently used,  had  on  the  blade  near  the  han- 
dle  a   stain   which   the  policemen  thought 


•For  othar  caaaa  SM  same  topic  and  section  NUMBER  Is  Dec.  &  Am.  Die*.  UOT  to  date,  *  Repbrtar  IndezM 
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might  be  blood,  ao  they  turned  It  over  to  a 
chemist  for  examination,  who  testified  be 
was  unable  to  say  It  was  human  blood.  The 
three  rooms  of  the  Etley  house,  excluslYC  of 
the  small  shed  room,  are  situated  one  behind 
the  other,  with  a  door  In  each  of  the  two 
first  rooms  opening  Into  the  one  behind  It, 
and  door  in  the  third  room  opening  onto  a 
small  baclc  porch.  There  was  a  front  door 
in  the  first  room,  through  which  passage  was 
allowed  to  Brook  street,  and  also  a  double 
window.  The  doors  leading  from  the  front 
to  the  second  room,  from  the  second  to  the 
third  room,  and  from  the  third  room  to  the 
back  porch  were  foimd  open  Immediately  aft- 
er Mrs.  Etly  was  discovered  to  have  been 
wounded,  as  was  one  of  the  double  windows 
in  the  front  of  the  first  room.  South  of  the 
Etly  house  was  a  vacant  lot  Inclosed  by  a 
low  board  fence  which  was  not  over  8%  feet 
In  height.  A  panel  of  the  picket  fence  sep- 
arating the  Etly  house  from  the  street  had 
a  day  or  two  before  the  death  of  Mrs.  Etly 
been  removed  to  allow  the  hauling  of  dirt  to 
fill  the  side  and  back  of  the  Etly  lot  On  the 
night  of  and  immediately  following  the  kill- 
ing of  Mis.  Etly  this  loose  or  removed  panel, 
which  had  previously  been  leaning  against 
the  fence  at  the  side  of  the  house,  was  found 
to  have  been  placed  against  the  wall  of  the 
house  and  under  the  open  window  at  the 
front.  The  base  of  the  window  was  from  5 
to  5^  feet  from  the  ground,  and  a  man,  with 
the  aid  of  the  panel  of  fence  leaning  against 
the  house,  could  easily  have  gotten  through 
the  open  window  into  the  front  room  and 
through  its  open  door  into  the  second  room 
where  Mrs.  Etly  slept,  thence  through  that 
room  and  the  third  room  out  on  the  back 
porch,  and  from  that  point  escape  through 
the  vacant  or  south  lot,  with  but  little  dan- 
ger of  discovery.  It  Is  true  no  marks  were 
found  in  the  dust  covering  the  lower  sill  of 
the  open  window,  but  the  inspection  of  the 
window  sill  was  apparently  not  made  until 
the  morning  after  the  murder,  and  counsel 
for  appellant  insist  that  It  Is  not  unreason- 
able, in  view  of  the  number  of  people  passing 
In  and  about  the  house  the  night  of  and 
morning  following  the  murder,  that  diist 
should  have  again  accumulated  on  the  win- 
dow, though  displaced  the  night  before.  Be- 
sides, they  argue  that,  according  to  the  evi- 
dence, It  was  possible  for  one  by  the  use  of 
the  loose  panel  of  fence  to  step  through  the 
window  without  disturbing  the  dust  on  the 
sill.  It  appears  from  the  evidence  that  two 
wounds  were  inflicted  upon  Mrs.  Etly,  each 
of  which  was  fatal.  One  of  these  severed 
the  carotid  artery,  and  the  other,  a  cut  on 
top  of  and  near  the  front  of  the  bead,  pene- 
trated the  brain  to  a  depth  of  IH  Inch. 
Though  In  doubt  as  to  the  character  of  the 
weapon  by  which  the  cut  on  the  head  was 
Inflicted,  Dr.  Kelly,  the  coroner,  testified  that 
It  might  have  been  produced  by  a  butcher 
knife  like  that  found  at  appellant's  house, 
but  it  had  more  the  appearance  of  having 


been  Inflicted  by  a  dirk,  or  the  comer  blade 
of  an  ax  or  hatchet  He  was,  however,  posi- 
tive that  the  wound  upon  Mrs.  Ekly's  head 
could  not  have  been  received  while  sbe  wu 
In  a  recumbent  position,  and  it  'was  his  opic- 
lon  that  she  was  sitting  up  In  bed  or  stand- 
ing upon  her  feet  when  that  particular  womid 
was  Inflicted.  Dr.  Kelly  was  oonfldent  thit 
the  wound  on  the  neck  was  produced  by  t 
sharp-edged  weapon,  and  expressed  the  opin- 
ion that  the  butcher  knife  could  hare  ic- 
fllcted  It  But  it  was  in  contradiction  of  Dr 
Kelly,  proved  by  the  testimony  of  at  least 
two  persons,  one  a  policeman,  that  at  tb« 
time  of  the  autopsj-  he,  upon  seeing  the 
butcher  knife,  expressed  the  opinion  that  nei- 
ther of  the  wounds  upon  the  person  of  Mrs. 
Etly  had  been  inflicted  with  it. 

Notwithstanding  the  account  given  by  Anu 
Etly  on  the  night  of  her  mother's  murder  o( 
what  she  saw  and  heard  of  the  tragedy,  and 
its  ccmiplete  exoneration  of  her  father  froc 
all  connection  with  the  crime,  die  later,  as' 
after  several  days'  separation  from  him,  aii 
the  family,  t<^d  certain  representatlTes  of  tbe 
commonwealth  a  wholly  dUterraat  storr. 
which  diarged  him  with  the  murder  of  bis 
wife,  and  this  story  she  adhered  to  wbea 
testifying  as  a  witness  on  his  trial.  Tb« 
last  version  was  to  the  edect:  Tbat  wbile 
lying  in  her  bed  several  feet  from  tbat  of  bff 
mother,  by  means  of  a  lamp  dimly  bumb^ 
In  the  room,  she  saw  her  father  walk  thnw^ 
their  room  into  the  kitchoi,  return  to  tlie 
bed  occupied  by  her  mother,  and  lie  don 
upon  it  at  which  time  he  had  a  knife  in  bis 
right  hand  which  he  drew  across  her  mother's 
throat  on  the  right  side  of  the  nec^;  this  be- 
ing the  location  of  the  wound  as  told  by  Or. 
Kelly.  That  her  father  then  got  up  and 
went  back  to  the  front  room,  and  she  bear- 
ing the  commotion  made  by  her  mother  veit 
to  her,  and  seeing  her  condition,  walked  to 
tbe  door  and  called  her  father,  who  came  in- 
to the  room  and  to  her  mother's  bed,  teUln; 
her  (Anna)  if  she  ever  told  what  he  bad 
done,  be  would  kill  her  in  the  same  waj. 
after  which  he  went  out  and  snnomoned  tbe 
physician,  neighbors  and  pcdice.  Oertain 
physical  facts  were  brought  out  In  evldeDce 
by  appellant  to  discredit  this  story  of  tbe 
girl.  Among  others  tbat  if  Mrs.  Etly  wbsi 
cut  with  the  knife  on  the  right  side  of  tbe 
throat  was,  as  the  daughter  testified,  lylns 
on  her  back  and  with  her  right  side  toward 
the  south  wall,  the  blood,  naturally  f<^owln{ 
the  least  resistance  would  have  qnirted  <m  tbe 
headboard  on  her  right  or  against  the  soutb 
wall.  Instead  if  In  the  direction  of  the  ves: 
wall  as  It  did,  and  on  which  some  of  it  spatt- 
ed as  high  as  flve  feet  The  head  of  tbe  bed 
was  in  the  directicm  of  where  the  west  and 
south  walls  cornered  and  the  foot  extoidiii; 
out  Into  the  room  about  midway  between 
the  west  and  south  walls.  Again,  tbe  girl 
testified  to  but  one  stroke  of  tbe  knife  by  ber 
father  when  she  said  he  drew  it  across  tbe 
right  side  of  her  mother's  throat,  whereas. 
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there  was.  as  Drs.  Kelly  and  Moir  testified, 
anotbcr  fatal  wound  on  top  of  the  head 
which  penetrated  the  brain  more  than  an 
Inch,  and  which  could  not,  according  to  their 
further  testimony,  have  been  Inflicted  un- 
less Mrs.  Etly  was  sitting  up  in  bed,  or  stand- 
ing upon  her  feet  Anna  did  not  dalm  to 
have  seen  her  in  either  position,  but  testified 
that  she  was  lying  on  the  bed  throughout 
the  attack  upon  her  with  the  Icnlfe.  It  is 
further  contended  that  Anna  Etiy's  story  of 
the  crime  was  further  discredited  by  her  own 
conduct  on  the  night  of  the  murder.  Accord- 
ing to  the  testimony  of  some  of  the  persons 
called  to  her  home  that  night,  when  her 
father  seemed  overcome  with  grief  because 
of  the  death  of  his  wife,  Anna  sat  upon  his 
knee,  and  attempted  to  console  him  by  telling 
him  that  she  would  help  him  raise  the  young- 
er children.  It  is  earnestly  argued  by  ap- 
pellant's counsel  that  Anna  would  not  have 
so  conducted  herself  towards  her  father,  If 
be  was,  as  she  afterwards  testified,  such  a 
monster  as  to  klU  her  mother  in  her  presence, 
and  threaten  her  with  a  like  fate  U  she  in- 
formed on  him. 

It  is  also  urged  as  a  significant  fact  that 
Anna  Etly  continued  to  exonerate  her  father 
of  'the  crime  charged,  against  him  until  she 
was  placed  under  legal  restraint.  If  not  ar- 
rest, and  became  afraid  the  crime  would  be 
laid  at  her  door,  and,  further,  that  the  falsity 
of  her  last  story  was  demonstrated  by  an 
affidavit  which  she  gave  her  uncle,  D.  J.  Etly, 
and  one  Hagan,  after  she  was  placed  in  the 
custody  of  the  institution  where  she  Is  yet 
confined.  By  the  afBdavit  in  question  she 
repudiated  the  story  implicating  her  father 
and  reaffirmed  the  one  told  by  her  on  the 
night  of  her  mother's  death,  but  later  re- 
pudiated the  affidavit,  and  returned  to  the 
story  of  her  father's  guilt  An  attempt  was 
also  made,  not  wholly  without  success,  to 
Impeach  the  reputation  of  Anna.  It  was  also 
proved  that  she  was  not  fully  subservient 
to  parental  control,  and  that  her  mother  or 
father,  perhaps  both  of  them,  shortly  before 
the  murder  of  the  mother,  whipped  her  on 
account  of  her  disobedience.  It  does  not 
seem  to  be  contended  by  counsel  for  appel- 
lant that  Anna  Etly  murdered  her  mother, 
but  It  is  insisted  that  the  evidence  as  strong- 
ly conduced  to  ^ow  her  guilt  as  that  of  ap- 
I)ellant;  it  being  claimed  that  the  resent- 
ment of  the  girl  arising  from  the  punish- 
ment for  her  disobedience  Inflicted  by  the 
mother,  or  by  the  father  at  the  mother's  In- 
stigation, together  with  the  desire  to  be  rid 
of  the  mother's  constant  surveillance  and  con- 
trol, may  have  furnished  a  motive  for  the 
crime,  whereas  the  evidence,  it  is  claimed, 
furnished  no  proof  of  a  motive  on  the  part 
of  appellant. 

On  the  other  hand,  counsel  for  the  com- 
monwealth, while  pointing  to  no  proof  of 
motive  on  the  part  of  appellant,  neverthe- 
less insist  that  there  was  evidence  conducing 
to  show  his  guilt    For  instance  it  Is  argued 


that  the  bed  on  which  be  claimed  to  have 
slept  in  the  front  room  with  his  little  daugh- 
ter gave  no  appearance  of  having  been  oc- 
cupied by  him,  and  that  only  the  side  of  the 
t>ed  in  which  the  little  girl  was  seen  appear- 
ed to  have  been  used.  Two  or  three  witness- 
es testified  as  to  the  appearance  of  the  bed. 
Whether  their  Inspection  was  more  than  a 
casual  look  does  not  appear.  None  of  them 
seemed  to  know  which  side  of  the  bed  ap- 
pellant had  occupied,  whether  his  little 
daughter  bad  lain  upon  the  side  that  did  not 
appear  to  have  been  used,  or  whether  she 
moved,  after  be  left  the  bed,  to  the  place 
his  body  had  occupied^  It  seemed  to  have 
been  known  to  Anna  Etly  and  her  seven  year 
old  sister  that  appellant  and  the  entire  fam- 
ily retired  that  night  at  9  o'clock,  and  that 
be  lay  down  on  the  bed  in  the  front  room 
with  Beulah.  The  conclusion  deduced  by 
appellant's  counsel  from  this  undisputed  fact 
is  that  if  the  bed  contained  a  single  mattress, 
as  the  proof  seemed  to  indicate,  it  was  not 
impossible  that  appellant  could  have  slept 
upon  it  three  hours  without  materially  dis- 
arranging it  or  the  bed  cover.  A  further 
fact  relied  on  by  counsel  for  the  common- 
wealth as  evidencing  appellant's  guilt  was 
the  presence  upon  his  shirt  sleeves  and  draw- 
ers of  blood.  It  Is  argued  by  his  counsel  that 
his  explanation  of  that  matter  was  altogether 
reasonable;  that  is,  that  he  received  the 
blood  stains  upon  bis  clothes  in  ministering 
to  tils  wife  when  he  reached  her  bedside 
after  being  awakened  by  Anna,  and  that  to 
the  unbiased  mind  It  is  not  perceivable  that 
the  blood  upon  appellant's  clothes  afforded 
any  stronger  proof  of  his  guilt  than  did  the 
appearance  of  blood,  which  the  evidence 
shows  was  noticeable  upon  the  clothing  of 
Anna,  prove  her  guilty  of  the  murder  of  her 
mother. 

Counsel  for  the  prosecution  lay  great  stress 
upon  the  statement  which  Beam  and  wife 
claim  to  have  received  from  appellant 
when  he  asked  them  to  go  to  his  home  and 
give  their  assistance  to  his  wife,  which  was 
that  bis  wife  had  fallen  upon  a  door  knob 
and  cut  her  throat,  and  insist  that  the  ab- 
surdity of  this  statement  is  a  circumstance 
that  tends  to  show  his  guilt  Appellant  de- 
nied the  statement  attributed  to  him  by  the 
Beams,  and  claimed  to  have  said  to  them 
what  be  said  to  the  other  neighbors  whose 
services  he  sought  that  night,  viz.,  that  his 
wife  had  been  cut  or  somebo^  had  cut  her. 
His  denial  of  the  statement  testified  to  by 
Beam  and  wife  was  in  some  measure  sup- 
ported by  the  two  women  of  the  neighborhood 
to  whom  he  applied  before  going  to  the  house 
of  Beam  who  .testified  that  he  informed  them 
somebody  had  cut  his  wife.  This  also  seems 
to  have  been  the  statement  be  made  to  the 
policeman.  There  was  also  testimony  from 
the  persons  summoned  to  appellant's  home 
the  night  of  the  murder  which  tended  to 
show  that  he  was  then  apparently  inclined  to 
the  belief  that  his  wife  had  committed  sui- 
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clde ;  for  before  ber  deatb,  and  following  an 
appeal  to  her  to  tell  bim  who  ber  assailant 
was,  he  asked  her  why  she  had  done  this,  ot 
words  to  that  effect.  It  Is  also  Insisted  for 
appellant  that  the  evidence  wholly  f&IIed  to 
furnish  a  motive  on  his  part  for  the  crime,  or 
show  anything  In  his  conduct  at  the  time  of, 
prior  to,  or  following  the  assassination  of  bis 
wife  that  was  inconsistent  with  his  innocence 
of  the  crime,  and  that  not  only  was  there  no 
proof  of  a  motive,  bnt  the  evidence  furnish- 
ed indisputable  proof  of  his  good  character, 
viz.,  that  be  was  an  honest,  industrlons,  so- 
ber, and  peaceable  man,  also  that  he  appar- 
ently entertained  a  warm  affection  for  and 
was  Invariably  kind  to  his  wife  and  children, 
was  domestic  in  his  tastes,  and  that  he  faith- 
fully applied  to  the  support  of  his  family  the 
wages  of  |9  a  week  be  was  earning. 

We  have  set  out  at  length  the  substance  of 
the  evidence  contained  In  the  record  because 
of  the  appellant's  contention  that  it  whoUy 
falls  to  prove  his  guilt  It  Is  not  our  prov- 
ince to  express  an  opinion  as  to  the  guilt  or  in- 
nocence of  appellant,  nor  Is  It  our  purpose  to 
further  discuss  the  evidence  except  to  say 
.  that  it  shows  the  commonwealth  to  have  been 
mainly  dependent  upon  the  testimony  of  An- 
na Etly  for  the  conviction  of  appellant,  and 
It  la  patent  that  the  verdict  must  have  result- 
ed from  the  Jury's  acceptance  of  her  testi- 
mony. This,  however,  the  Jury  had  a  right 
to  do,  and  we  cannot  disturb  the  verdict  upon 
the  ground  that  Anna  Etly  was  unworthy  of 
belief;  that  being  a  matter  the  Jury  could 
alone  determine.  To  authorize  a  reversal, 
there  must  have  been  error  In -some  ruling 
of  the  trial  conrt  prejudicial  to  appellant's 
rights. 

Numerous  grounds  are  urged  by  appellant 
for  a  reversal  of  the  Judgment  of  conviction, 
one  of  which  Is  that  the  trial  court  erred  in 
excluding  the  testimony  of  divers  witnesses 
conducing  to  prove  one  James  Holt  guilty  of 
the  crime  for  which  appellant  was  Indicted 
and  convicted.  Briefly  stated,  the  facts  to 
which  appellant's  avowals  show  the  witness- 
es In  question  would,  if  permitted,  have  tes- 
tified, were  that  Holt  was  a  desperate  char- 
acter and  dangerous  man,  who  bad  commit- 
ted numerous  felonies;  that  the  day  before 
Mrs.  Etly  was  killed  Holt  was  discharged 
from  a  long  confinement  In  the  city  work- 
bouse,  his  committal  to  that  penal  institution 
having  been  effected  through  the  procurement 
and  testimony  of  his  mother-in-law,  whom  he 
greatly  hated,  and  that  both  the  mother-in- 
law  and  Holt's  wife  were  so  very  much  afraid 
of  him  that  during  his  confinement  In  the 
workhouse  they  moved  thek  residence  with- 
out advising  Holt  where  they  had  moved; 
that  late  In  the  afternoon,  and  In  the  early 
part  of  the  night  on  which  Mrs.  Etly  was 
killed.  Holt  then  being  under  the  Influence  of 
intoxicating  liquor,  and  In  an  angry  mood 
said  to  the  witnesses  referred  to  that  his 
niotber-in-law  bad  testified  against  him  and 


caused  his  Incarceration  in  tbe  wortEhouse; 
that  he  Intended  to  cnt  her  tbroat  and  kill 
her,  and  inquired  where  she  and  Ills  Camflr 
had  moved.    It  appears  from  tbe  testlmcn; 
heard  by  the  Jury  that  Holt's  wife  and  motli- 
er-in-law  had  removed  to  Brook  street  in  tin 
"Bottoms,"  very  near,  perhaps  next  door,  to 
tbe  Eitly  residence,  and,  according  to  appel- 
lant's avowals,  it  would  further  have  Appeal- 
ed, by  tbe  testimony  of  the  excluded  wit- 
nesses that  Holt  late  that  afternoon  leaned 
of  tbe  place  of  residence  of  his  wife  and 
mother-in-law  In  the  "Bottoms."     By  J.  C 
Jones    appellant   would.    It   appeared,    have 
proved  that  he  about  dark  of  tbe  day  Hn. 
Etly  was  killed  met  Holt  near  tbe  Etly  \x(aae, 
and  pointed  out  to   bim   at    Holt's    reqoest 
the  bouse  next  to  that  of  EStly  as  the  i^ace 
of  his  (Holt's)  wife  and  mother-in-law's  resi- 
dence.   It  appears  from  tbe  affidavit  of  appel- 
lant that  the  witness  Jones  bad  been  sab- 
ptenaed  for  appellant,  and  that  he  was  pres- 
ent at  the  beginning  and  during  some  port  of 
the  trial,  and  had  been  sworn  and  pnt  nnder 
the  rule  with  tbe  other  witnesses.     When 
called  to  testify,  which  was  late  In  the  af:- 
emoon  and  at  the  time  the  court  osnally  ad- 
journed, Jones  did  not  appear,  whereupon  ap- 
pellant, claiming  to  be  taken  by  surprise  at 
Jones'  absence,  asked  that  he  be  given  nntil 
the  next  morning  to  produce  and  have  bia 
testify,  which  he  alleged  be  coald  do,  bnt  ti>e 
court  refused  to  grant  the  adjournment,  and 
over  appellant's  objection  then  completed  tlie 
taking  of  tbe  testimony.     In  exdodlng  tbe 
testimony  of  the  several  witnesses  In  reganl 
to  Holt's  conduct,  and  also  In   refusing  ta 
give  appellant  until   tbe  following  momics 
to  procure  the  attendance  and  testimony  of 
Jones,  we  think  the  court  erred.     The  ex- 
cluded testimony  was,  we  think,   competent 
and  of  great  importance  to  appellant     In 
connection  with  the  admitted  testimony  la 
respect  to  the  front  window  found  oiien  £l 
the    Etly   house  Immediately    after   tbe   a» 
sault  upon  Mrs.  Etly,  the  open  doors  betweea 
the  three  rooms  of  tbe  house,  and  tbe  fact 
that  the  door  leading  from  tbe   rear  roosi 
onto  tbe  back  porch  was  then  also  found  to 
be  standing  open,  it  might  have  been  soS- 
clent  to  satisfy  the  Jury  that  Holt,  in  at- 
tempting to  execute  bis  threats  against  tiU 
mother-in-law,  entered  the  Etly  borne,  mis- 
taking It  for  hers,  and  by  a  greater  mistake 
infilcted  upon  Mrs.  EUy  the  wounds  of  wbi^b 
she  died,   thinking  she  was  his  moch-hateii 
mother-in-law.     As  said  In  Sidney  v.  Coe>- 
monwealth,  1  Ky.  Law  Rep.  120:    "On  the 
trial  of  one  for  murder  evidence  tending  to 
show  that  others  caused  the  death  Is  admis^i- 
^le,  though  not  sufficient  to  Justify  their  con- 
viction, if  they  were  on  trlaL"    Morgan  v. 
Commonwealth,  14  Bush,   106.     We  are  of 
opinion  that  the  lower  court  also  erred  In  re- 
fusing appellant  permission  to  Introdnce  II- 
H,  Wilson,  who  before  the  convening  of  tbe 
court  on  tbe  morning  following  the  conclusion 
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of  tbe  evidence  Informed  appellant's  qounsel 
that  be  and  a  man  by  the  name  of  Nelson  on 
tbe  next  or  second  day  following  the  murder 
of  Mrs.  Etly  discovered  the  fresh  print  of  a 
bloody  thumb  on  the  top  of  a  board  of  tbe 
plank  fence  at  tbe  rear  of  tbe  Etly  lot  near 
tbe  coal  shed  and  between  the  Etly  lot  and 
tbe  vacant  lot  south  of  It;  that  he  and  Nelson 
sawed  off  a  piece  of  the  plank  containing  the 
blood  mark,  and  had  It  examined  by  Dr.  Rob- 
Ins,  a  chemist,  who  pronounced  it  human 
blood.  When  the  court  met  and  before  ar- 
gument to  the  Jury  began,  appellant  by  afflda- 
vlt  brought  to  the  attention  of  the  court  this 
newly  discovered  evidence,  which  it  was  made 
to  appear  be  could  not  have  sooner  discover- 
ed, and  asked  leave  of  the  court  to  introduce 
It,  but  was  not  allowed  to  do  so,  to  which  rul- 
ing appellant  excepted.  While  the  trial  court 
has  a  broad  discretion  In  such  matters.  In 
view  of  the  peculiar  circumstances  surround- 
ing this  case  and  the  contradictory  sto- 
ries of  Anna  Etly,  tbe  commonwealth's  prin- 
cipal witness,  without  whose  testimony  It 
could  not  have  convicted  tbe  appellant,  and 
the  further  fact  that  the  evidence  Introduced 
with  that  offered  was  sufficient  to  create  a 
strong  probability  that  the  murder  might 
have  been  .committed  by  a  person  other  than 
appellant,  we  think  the  importance  of  the 
newly  discovered  evidence  warranted  Its  ad- 
mission by  the  trial  court,  and  that  the 
court's  refusal  to  allow  Its  Introduction  was 
an  abuse  of  discretion  highly  prejudicial  to 
appellant. 

Tbe  Instrtictions  seem  to  have  correctly 
given  the  Jury  the  law  of  the  case.  We  re- 
frain from  discussing  other  alleged  errors  re- 
lied on  by  appellant,  as  they  are  not  likely 
to  be  repeated  on  another  trial,  but  for  the 
reasons  given  In  tbe  opinion  we  think  the 
ends  of  Justice  require  that  appellant  should 
be  granted  a  new  trial ;  and  to  that  end  the 
Judgment  Is  reversed  and  cause  remanded  for 
such  trial,  consistent  with  the  opinion. 


DAVIDSON  V.  JENKINS  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec  3,  1908.) 

1.  Vendob  ahd   Piwchasib  (I  283*)— Bona 
Fide      Pubchabeb  —  Notiok  —  Uhbkcordkd 

DXEOS. 

Where  the  deed  of  the  subsequent  purchas- 
er did  not  embrace  any  part  of  the  tract  in- 
cluded in  a  prior  nnrecorded  deed,  tbe  queation 
whether  the  subsequent  purchaser  was  a  bona 
fide  purchaser  of  the  property  conveyed  by  the 
prior  deed  did  not  arise. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrchasec  Dec.  Dig.  {  233.*] 

2.  Tbespass  (§  68*)— Tbespass  to  Real  Prop- 
EBTf— Evidence— IN8TBUCTI0NS. 

Where,  in  trespass  for  cutting  timber,  it  was 
admitted  that  certain  calls  were  the  dividing  line 
between  the  parties,  and  the  evidence  for  plaintiff 
showed  that  he  owned  north  of  the  line,  and  that 
the  timber  cut  was  removed  from  his  land  as  al- 
leged, and  tbe  evidence  for  defendant  showed 
that   tbe   timber   had   been    removed    from   the 


land  south  of  the  line,  an  instruction  anthoris- 
ing  a  verdict  for  plaintiff  for  the  timber  remov- 
ed from  the  land  as  described  In  the  petition 
properly  submitted  the  iaaue. 

[Eld.  Note.— For  other  cases,  see  Trespass, 
Dec.  Dig.  {  68.*] 

Appeal  from  Circuit  Court,  Pulaski  Cotinty. 

"Not  to  be  officially  reported." 

Action  by  Isaac  Jenkins  and  others  against 
William  Davidson.  From  a  Judgment  toe 
plaintiffs,  defendant  appeals.    Affirmed. 

Campbell  &  Williams,  for  appellant   Virgil  ■ 
P.  Smith,  for  appellees. 

CLAT,  C.  This  action  was  Instituted  In  the 
Pulaski  circuit  court  by  Isaac  Jenkins  and 
others,  the  children  and  heirs  of  David  Jen- 
kins, deceased,  to  recover  damages  for  tbe  cut- 
ting and  carrying  away  of  timber  from  a  tract 
of  land  described  In  ttie  petition.  The  appel- 
lant, WUllam'  Davidson,  defended  on  tbe 
ground  that  he  was  the  owner  of  tbe  land  In 
question,  and  that  be  bad  not  wrongfully  or 
unlawfully  cut  tbe  timber  therefrom.  Tbe 
Jury  returned  a  verdict  In  favor  of  plain- 
tiffs for  $100,  and  from  tbe  Judgment  based 
thereon  William  Davidson'  appeals. 

Both  appellant  and  appellees  claim  under 
tbe  B.  Woodall  patent  of  200  acres.  David 
Jenkins,  the  father  of  appellees,  purchased 
from  B.  Woodall  the  northern  portion  of  a 
200-acre  survey.  Appellant  claims  title  by 
virtue  of  a  deed  from  William  Edwards  and 
wife.  Edwards  obtained  title  from  James 
Stewart  by  deed,  wblch  was  lost,  but  the  ex- 
ecution of  wblcb  was  properly  proved.  Stew- 
art obtained  title  by  deed  from  B.  Woodall 
and  wife.  There  Is  some  proof  to  the  effect 
that  the  deed  from  Edwards  and  wife  and 
that  from  Stewart  to  Edwards  embraced  all 
of  tbe  B.  Woodall  200-acre  survey;  but  the 
deed  from  B.  Woodall  and  wife  to  James 
Stewart  does  not  embrace  all  of  tbe  200-acre 
survey,  but  embraces  only  that  part  wblch 
was  left  remaining  after  tbe  previous  con- 
veyance to  David  Jenkins.  Some  contention 
is  made  that  appellant  was  a  bona  fide  pur- 
chaser of  tbe  property  Involved  in  the  action 
without  notice  of  tbe  previous  deed  from 
Woodall  to  David  Jenkins,  inasmuch  as  the 
David  Jenkins  deed  was  not  put  to  record 
until  the  year  1891,  which  was  several  years 
after  appellant  obtained  his  deed.  This  ques- 
tion, however,  we  do  not  think  Is  Involved 
in  this  case,  for  tbe  reason  that  it  does  not 
appear  that  tbe  deed  from  Woodall  to  Stew- 
art embraces  the  200-acre  survey,  or  any  por- 
tion thereof  Included  in  tbe  deed  from  Wood- 
all  to  Jenkins.  During  the  course  of  the  tri- 
al It  was  admitted  that  the  calls  "S.  SSMt'  W. 
130,  more  or  less,"  constituted  tbe  dividing 
line  between  the  land  belonging  to  appellees 
and  that  belonging  to  appellant  Tbe  testi- 
mony for  appellees  is  to  the  effect  that  tbe 
timber  cut  was  standing  north  of  this  line, 
while  that  of  appellant's  witnesses  other  than 
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himself  Is  to  the  effect  that  it  was  south  of 
this  line.  Appellant  himself  admits  that  he 
cut  the  timber  bellerlng  tliat  he  owned  the 
whole  200-acre  survey.  One  of  the  appellees 
notified  him  not  to  cut  nor  remove  any  of  the 
timber  on  that  portion  of  the  survey  claimed 
by  them.  Appellant  replied  that  all  the  sur- 
vey belonged  to  him,  and  tliat  he  was  going 
to  cut  the  timber  from  all  of  it.  An  injunc- 
tion was  then  sued  out,  and  he  8toi>ped  cut- 
ting the  timber.  What  he  had  cut  he  left  ly- 
ing on  the  ground,  mainly  rotted.  He  did 
not  know  how  much  of  It  there  was,  or  what 
it  was  worth.  Would  have  taken  all  the  tim- 
ber off  the  whole  200-acre  survey  had  he  not 
been  stopped  by  the  injunction. 

The  court  instructed  the  Jury  to  the  effect 
that  the  plaintiffs  were  the  owners  of  that 
portion  of  the  200-acre  survey  patented  to 
B.  Woodall  in  1858  as  set  out  and  described 
in  the  petition  and  the  deed  from  B.  Woodall 
to  D.  Jenkins,  and  that  they  should  find  for 
the  plaintiffs  such  a  sum  in  damages  as  would 
fairly  compensate  them  for  any  timber  cut, 
destroyed,  or  removed  from  their  said  land 
as  set  out  and  described  in  their  petition,  not 
exceeding  $150.  Counsel  for  appellant  con- 
tends that  these  Instructions  were  errone- 
ous; that  the  court  should  have  instructed 
the  Jury  that  the  call,  "S.  89%°  W.  130  poles 
to  the  hickory  and  birch  in  the  Ivy  Branch," 
was  the  dividing  line  between  the  property 
of  plaintiffs  and  defendant,  and  that  they 
should  find  for  the  plaintiffs  damages  only 
for  such  timber  as  they  believed  was  cut  by 
the  defendant  north  of  that  line.  While  such 
an  instruction  might  have  presented  the  is- 
sue in  a  form  more  intelligible  to  the  Jury, 
it  was  in  effect  the  same  as  the  instruction 
given  by  the  court  According  to  the  proof 
in  the  case,  appellees  owned  to  the  call  "S. 
89%'  W.  130,"  and  by  telling  the  Jury  to  find 
for  the  plaintiffs  the  value  of  such  timber  as 
was  cut  north  of  this  line,  was  the  same  as 
directing  them  to  find  the  value  of  such  tim- 
ber as  was  cut  from  the  land  described  in 
the  petition.  We  therefore  conclude  that  the 
court  did  not  err  either  in  the  Instructions 
given  or  In  refusing  those  offered  by  appel- 
lant. 

For  the  reasons  given,  the  Judgment  is  af- 
firmed. 


ROBTTGER  et  al.  v.  REIFKIN  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec.  10,  1908.) 

liANDLOBD  AND  TENANT  (i  818*)— RECOVERY  OF 

Possession— Wbit  of  Restitution— Wbono- 
FUi.  Issue — Measure  of  Damages. 

Where  defendant  landlord  wrongfully  pro- 
cured a  warrant  of  restitution  to  issue,  and  had 
a  constable  execute  the  writ,  only  compensa- 
tory damages  could  be  recovered,  and  the  meas- 
ure of  recovery  was  the  damage  to  plaintiff's 
property  by  reason  of  the  acts  complained  of. 
[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §  1348;    Dee.  Dig.  §  318.»] 


"Not  to  be  officially  reported." 
On  rehearing.    Petition  overmled. 
For  prior  report,  see  118  &   W.  88. 

HOBSON,  J.  The  answer  discloses  the 
infirmity  of  the  writ  Only  compensatorr 
damages  may  he  recovered.  The  measure  of 
recovery  is  the  damage  to  the  plaintiffs' 
property  by  reason  of  the  acts  complained 
of.  The  writ  was  not  void,  only  an  honest 
mistake  was  made  in  Issning  it  too  aoon. 

Petition  overruled. 


LITTLE  V.  BERRY. 
(Court  of  Appeals  of  Kentucky.    Dec  2.  190&) 

1.  Estoppel  (g  95*)— Equitable  ESstofpel— 
Acquiescence. 

Where  the  maker  of  a  note,  in  order  to  se- 
cure plaintiff's  signature  as  surety  thereon,  stat- 
ed to  plaintiff  in  the  presence  of  defendant,  wbo 
was  also  a  surety,  that  his  insurance  and  otbn 
property  was  sufficient  to  pay  all  his  debts,  in 
which  statement  defendant  acquiesced,  the  lat- 
ter by  failing  to  disclose  that  he  then  held  ui 
assignment  of  the  insurance  to  secure  other 
debts  was  not  estopped  as  to  plaintiff  to  cUia 
under  such  assignment. 

[Ed.   Note.— For   other  cases,    see    Estoii^ 
Cent.  Dig.  |  286;    Dec.  Dig.  i  93.*1 

2.  ASSIONMENTS    (S   48*)— EQUFTABUt   ASOOlf- 
IIENT. 

Statements  by  the  maker  of  a  note  in  order 
to  secure  the  signature  of  a  surety  thereon  that 
his  insurance  and  other  pr(H)erty  were  soffideot 
to  pav  all  his  debts,  without  any  offer  to  a*- 
sign  the  insurance  to  secure  the  particular  debt, 
did  not  constitute  an  equitable  asaigmnent  of 
the  insurance. 

[Ed.  Note.— For  other  cases,  see  AaEigIlmenG^ 
Dec.  Dig.  S  48.*] 

3.  Pledqes  (t  11*)— Delivebt  aitd  Posbc- 

SION. 

Ordinarily  a  pledge  of  personal  property  to 
secure  indebtedness  must  m  by  a  delireiy  of 
the  thing  pledged,  or,  in  case  of  incorpoml 
property,  a  symbolical  delivery,  which  is  ordi- 
narily by  writing  describing  ue  thing  pledged, 
and  a  mere  promise  of  the  debtor  that  he  will 
hold  certain  property  exclusively  liable  to  a 
particular  debt  without  delivery  of  it  of  any 
kind  is  not  a  pledge  of  such  property. 

[EM.  Note. — For  other  cases,  see  Pledges,  Cent 
Dig.  {  29;  Dec.  Dig.  §  11.*] 

4  AssiONicENTS  (f  31*)— Chose  in  Action. 

An  assignment  of  a  chose  in  action  to  se- 
cure a  debt  implies  generally  some  kind  of  t 
written  acknowledgment  by  the  assignor  settiiii 
it  apart  to  the  payment  of  the  particular  lia- 
bility, and,  though  in  equity  a  parol  assignmrot 
may  be  valid,  the  assignment,  whether  writtcs 
or  by  parol,  must  in  fact  set  apart  the  choee 
in  action  to  the  payment  of  a  specified  lial>ilitt'. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  t  61;    Dec.  Dig.  i  31.*] 

5.  Evidence  (f  354*)— Books  of  Account. 

Entries  in  a  pocket  memorandom  book,  kept 
by  the  maker  of  a  note,  of  accounts  with  vari- 
ous persons,  showing;  what  notes  he  owed,  som; 
of  which  he  had  paid,  and  reciting  that  defend- 
ant held  an  insurance  policy  to  secure  him  as 
surety,  none  of  the  entries  being  dated,  and  it 
not  appearing  when  they  were  made,  were  not 
admissible  as  book  entries  in  an  action  against 
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f      defendant  by  a  co-snretjr  claiming  to  be  entitled 
to  participate  in  the  assignment  of  the  policy. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  {|  1432-1483 ;    Dec.  Dig.  |  354.*] 

6.  IiTSiTRAircE  (8  209*)  — FouoiKS  — AasiON- 

MEMT— Evidence. 

An  entry  in  a  pocket  memorandum  book 
kept  by  deceased  of  a  note  given  by  him,  recit- 
ing that  defendant,  a  surety,  held  a  $5,000  pol- 
icy to  secure  him,  the  entry  not  being  dated  and 
the  policy  not  being  described,  was  not  an  as- 
signment of  the  policy. 

[Ed.   Note. — For  other  cases,   see   Insurance, 
Cent.  Dig.  i  479;   Dec.  Dig.  g  209.*] 

Appeal  from  Circuit  Court,  Hickman  County. 
"Not  to  be  officially  reported." 
Action  by  T.  P.  Berry  against  W.  S.  Lit- 
tle.   From  the  judgment,  defendant  appeals. 
Reversed  and  remanded  for  Judgment  dis- 
missing the  petition. 

W.  S.  Little  and  Bennett,  Bobbins  &  Thom- 
as, for  appellant.    R.  B.  Flatt,  for  appellee. 

OTREAR,  C.  J.  B.  L.  Dunnevant  and  W.  S. 
Lilttle  were  partners  in  farming  and  mer- 
chandizing. Dunnevant  was  indebted  to  A. 
M.  Jones  in  the  sum  of  |1,358.70  not  connect- 
ed with  tbe  partnership  affairs,  which  was 
evidenced  by  note,  with  personal  sureties. 
Appellee  Berry  was  one  of  tbe  sureties.  Up- 
on renewing  the  note,  appellee  refused  to  sign 
it,  unless  he  was  Indemnlfled.  Dunnevant 
thought  he  was  solvent.  He  so  represented 
to  appellee,  and  assured  him  that,  in  the 
event  of  his  death,  his  life  Insurance  was  am- 
ple to  pay  all  bis  debts.  Appellee  still  hesi- 
tated to  renew  the  note,  and  was  then  prom- 
ised that  W.  S.  Little,  the  appellant,  would 
also  sign  It  as  surety.  Thereupon  appellee 
and  Dunnevant  went  to  appellant,  where  the" 
same  conversation  was  bad  as  to  Dunnevant's 
life  Insurance  being  ample  to  pay  his  debts 
if  he  should  die  before  satisfying  them. 
There  was  also  some  talk  about  the  probable 
outcome  of  a  wheat  crop,  and  possibly  some 
other  ventures  of  Dunnevant.  Dunnevant 
died  shortly  thereafter  without  paying  the 
Jones  debt.  This  suit  was  brought  by  appel- 
lee against  Dunnevant's  administrator,  appel- 
lant Little,  and  one  Splcer,  another  surety, 
In  which  appellee  charges  that  certain  life 
policies  of  Dunnevant  had  been  assigned  by 
him  to  Little  as  Indemnity  to  secure  his  sure- 
tyship upon  the  Jones  debt,  and  that  Little 
had  collected  them  and  applied  them  to  oth- 
er debts.  It  Is  also  claimed  in  the  petition 
that  Dunnevant  had  equitably  assigned  this 
life  Insurance  to  appellee  Berry,  or  to  him 
and  his  co-sureties  on  the  Jones  debt  as  In- 
demnity. The  transaction  between  appellee, 
appellant,  and  Dunnevant  above  alluded  to  Is 
tbe  one  in  which  It  Is  claimed  the  last  assign- 
ment took  place.  The  circuit  court  held  that 
the  Insurance  policies  had  been  assigned  to 
secure  the  Jones  debt,  and,  as  appellant  had 
collected  $2,000  on  account  of  that  insurance, 
he  was  adjudged  to  pay  to  Jones'  administra- 


tor so  much  of  the  Insurance  fund  as  rep- 
resented one-third  of  the  debt  Tbe<other 
surety,  Splcer,  who  was  also  Joined  in  the 
suit,  made  no  defense,  nor  Is  he  now  com- 
plaining on  this  appeal.  Tbe  question  we  are 
called  upon  by  this  record  to  decide  is  wheth- 
er there  was  an  equitable  or  other  assign- 
ment of  the  Insurance  policies  by  Dunnevant 
to  secure  the  payment  of  the  note  to  Jones. 

A  written  assignment  of  tbe  policies  is 
proven,  by  parol — the  writing  itself  not  hav- 
ing been  produced — to  appellant  to  secure 
him  against  loss  by  reason  of  the  partnership 
enterprise  between  Dunnevant  and  appellant. 
Whether  that  assignment  was  sufficiently 
proven  is  not  here  for  decision;  for,  though 
it  may  not  have  been,  still,  if  the  policies 
were  not  assigned  to  secure  the  particular  In- 
debtedness on  which  appellee  was  bound,  he 
Is  not  concerned  In  It  Nor  is  it  pretended 
that  there  was  an  assignment  of  the  policies 
to  secure  the  Jones  note  or  as  Indemnity  to 
appellee,  or  to  Little  on  that  account,  except 
by  reason  of  what  was  said  between  the  par- 
ties on  the  occasion  of  the  last  renewal  of 
the  note.  It  may  be  conceded  that  an  equi- 
table assignment  might  have  been  worked  by 
the  parol  agreement  of  the  parties  without 
the  assent  of  the  insurer,  and  without  the 
presence  of  the  policies. 

The  question  still  remains :  Was  there  such 
assignment  We  quote  the  testimony  of  ap- 
pellee on  this  subject ;  it  being  the  only  rele- 
vant evidence  in  the  record  offered  to  support 
his  contention,  which  testimony  is  as  fol- 
lows :  "He  [Dunnevant]  Insisted  on  renewing 
the  note,  and  he  said  that  If  I  would  go  on  It, 
that  If  he  lived,  he  would  be  perfectly  able 
to  pay  It,  and.  If  he  died,  he  had  plenty  of  in- 
surance to  pay  all  his  debts.  And  I  told  him 
that  I  did  not  expect  Joe  Splcer  would  be 
willing  to  do  It,  and  he  said  that  Wade  would 
go  on  tbe  note  with  Joe  and  me.  And  I  still 
did  not  agree  to  do  It,  and  he  Insisted  and 
spoke  about  his  insurance  several  times,  and 
says:  'Now,  you  need  not  be  a  bit  uneasy. 
I  would  not  ask  you  to  if  I  did  not  have 
plenty  of  Insurance  to  pay  all  my  debts  If  I 
die.*  I  said:  'Now,  I  will  not  do  It  until  I 
see  Mr.  Little.  I  will  see  him.'  He  said, 
'All  right,'  that  Mr.  Little  was  up  home,  and 
we  would  go  and  see  him  then.  I  went  with 
him  up  to  Mr.  Little's  and  met  Mr.  Little 
out  in  the  horse  lot,  and  then  Gene  made 
about  the  same  statement  to  Mr.  Little  that 
he  had  made  to  me.  He  said  there  in  the 
presence  of  Mr.  Little  and  myself  that  he 
was  bound  to  have  that  note  renewed,  and 
that  If  he  would  go  on  It  that  he  knew  that 
we  would  not  suffer.  And  then  he  still  re- 
peated that  he  had  plenty  of  Insurance  to 
pay  If  he  died,  and,  if  he  lived,  he  was  con- 
fident that  he  would  pay  It  all  right.  Then 
I  asked  Mr.  Little  what  he  thought  of  It 
Him  and  Gene  had  been  partners  for  a  year 
or  two  on  the  Missouri  farm,  and  I  supposed 
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tbat  Mr.  Little  understood  bis  financial  con- 
dition better  than  I  did.  I  asked  him  wbat 
he  thought  of  It,  and  he  said  he  thought  that 
it  would  be  safe.  Then  I  said  to  Mr.  Little : 
'At  least  see  that  this  note  is  paid  when  it 
becomes  due.'  And  then  Mr.  Little  said:  *I 
think  Oene  is  all  right;  but  I  am  going  to 
stay  with  him  until  he  pays  out  of  debt.' 
That  was  Just  about  the  words  he  used.  Mr. 
Smith:  I  object  to  all  statements  on  the  part 
of  the  administrator  of  E.  L.  Dunnevant 
Mr.  Bennett:  Attorney  for  defendant,  W.  S. 
Little,  objects  to  all  of  the  above  answer,  be- 
cause it  is  Incompetent.  Q.  What  did  W.  S. 
Little  say.  If  anything,  with  reference  to  the 
wheat  crop  In  Missouri,  that  Gene  spoke  of  at 
the  time  which  you  say  he  said  he  would  pay 
the  note  if  he  lived?  A.  I  don't  remember 
that  he  said  anything  particular  about  the 
wheat  crop;  but  Gene  remarked  that  he 
thought  he  would  be  able  to  pay  it  out  of  the 
crop.  I  don't  know  whether  Mr.  Little  said 
he  would  or  wouldn't  Mr.  Smith :  Note  our 
objections  to  that.  Q.  What,  If  anything,  did 
Little  say  in  reference  to  Insurance  on  the 
life  of  E.  L.  Dunnevant  at  that  time?  A.  If 
he  said  anything,  I  don't  remember  It.  I 
know  be  did  not  say  anything.  Q.  When  Mr. 
Dunnevant  made  the  statement  that,  if  he 
died,  this  note  would  be  paid  out  of  the  in- 
surance on  his  life,  was  Little  present,  and 
heard  this  statement?  A.  He  was  present 
lie  was  there  talking.  Q.  What  i'  anything, 
did  Little  say  when  Dunnevant  declared  to 
you  In  his  presence  that  if  be  died,  this  note 
would  be  paid  out  of  the  insurance  then  car- 
ried on  his  life?  A.  He  did  not  say  anything. 
Q.  At  what  Juncture  in  the  conversation  did 
Little  tell  you  that  he  thought  Gene  was  all 
right?  Was  that  before  or  after  Gene  made 
the  general  statement  that  you  related  above? 
A.  Gene,  he  made  the  statement  before,  be- 
cause, when  he  went  up  there,  Gene  commenc- 
ed talking  and  related  the  whole  thing  to  Mr. 
Little  like  he  did  to  me.  The  main  thing 
with  me  was  letting  one  man  out  that  was 
good  and  taking  in  one  man  tliat  was  not 
good,  and,  too,  Increasing  my  liability  or 
whatever  you  call  it  I  told  Gene  that  I 
would  not  be  willing  to  do  it  tuitll  I  saw 
Wade  Little.  My  idea  was  that  be  was  In  a 
condition  to  know  Gene's  financial  condition. 
And  I  supposed  that  if  he  was  willing  to  do 
it  tbat  it  would  be  safe,  and  he  Just  made  the 
statement  to  Little  and  to  me.  Little  thought 
it  was  all  right  and  I  did  too.  (Objections.) 
Q.  At  that  time  or  before  bad  the  defendant. 
Little,  said  anything  to  you  about  his  having 
or  claiming  any  Insurance  on  E.  L.  Dunne- 
van  t's  life?  A.  He  did  not  Q.  Or  of  Dunne- 
vant having  assigned  to  him  any  part  of  the 
Insurance  carried  on  Ills  life?  A.  I  did  not 
know  Mr.  Little  had  any  Insurance  on  Mr. 
Dunnevant  at  all  until  after  Mr.  Dunnevant's 
death.  Q.  Then,  If  I  understand  you,  when 
Dunnevant  told  you  if  he  died  his  Insurance 
would  pay  the  note.  Little  said  nothing?  A. 
No,  sir;  he  did  not  say  anything."    It  will 


be  observed  there  was  no  sufgestton  by  the 
decedent  tbat  he  would  assign  tbe  policies  ol 
insurance  to  secure  this  debt  His  wlM^e 
talk  was  as  to  bis  abUity,  and  the  ability  of 
his  estate,  in  the  event  of  Iiis  deatb,  to  pay 
all  his  debts.  This  debt  was  not  specialized, 
nor  was  the  insurance  undertaken  to  be  set 
apart  any  more  than  the  wheat  crop  or  any 
other  property  of  the  principal  to  aecnre  this 
particular  debt 

Some  stress  is  laid  upon  Little  not  saying 
then  that  he  already  held  an  assigunent  of 
the  insurance  policies  to  secure  him  niicni  oth- 
er liabilities.  Nor  does  it  appear  that  he  va* 
called  upon  to  do  so.  He  may  not  have  tuid 
the  assignment  at  that  time.  But,  if  he  bad, 
it  was  not  necessarily  or  apparently  inom- 
Blstent  with  decedent's  statement  that  his  in- 
surance and  other  property  would  pay  all  bis 
debts.  Little  and  decedent  may  have  tfaea 
believed  it  would.  There  is  no  estoppel  ta 
the  occurrence.  Ordinarily  a  pledge  of  per- 
sonal property  to  secure  the  pledgor's  Indebt- 
edness must  be  by  a  delivery  of  the  thii% 
pledged,  or,  in  case  of  Incorporeal  property, 
a  symbolical  delivery,  which  is  ordinarily  by 
writing  describing  ttie  thing  pledged.  A  men 
promise  of  the  debtor  that  he  will  bold  ca- 
taln  of  his  property  as  exclusively  liable  to 
a  particular  debt  without  delivery  of  It  of 
any  kind,  cannot  upon  most  obvlons  prin- 
ciples of  public  policy,  be  deemed  a  pledge  ot 
such  property.  An  assignment  of  a  diose  In 
action  Implies  generally  some  kind  of  a  writ- 
ten acknowledgment  by  the  assignor  setting 
it  apart  to  the  payment  of  the  particular  lj»- 
billty.  But  in  equity  a  parol  assignment  m»j 
be  valid.  Newby  v.  Hill,  2  Mete.  530.  How- 
.ever,  whether  in  writing  or  by  parol,  the  as- 
signment must  in  fact  set  apart  the  cboee  ia 
action  to  the  payment  of  a  specified  liability. 
In  this  case  there  was  no  assignmeat  Nor 
was  there  in  any  sense  a  pledge  of  the  poli- 
cies as  collateral  or  indemnity. 

It  is  asserted  that  there  was  written  evi- 
dence of  the  parol  assignment  in  this:  Dunne- 
vant kept  a  small  pocket  memorandum  book 
on  which  he  entered  accoimts  with  various 
persons,  and  entered  also  memoranda  of  oth- 
er transactions.  It  was  not  a  shopkeeper's 
book  of  accoimts  kept  in  the  usual  coarse  of 
business,  on  which  entries  of  sales  were  made 
in  their  order,  such  as  admits  the  book  en- 
tries as  evidence  In  behalf  of  the  keeps'.  In 
this  book  Is  found  this  memorandum  in  Dmt- 
nevant's  handwriting:  "A.  M.  Jones,  May- 
field,  Ky.  note  $1,358.70,  No.  int  T.  P.  Berry. 
Joe'Spicer,  W.  S.  Uttla  Little  holds  $5,0.10 
policy  to  secure  him."  Preceding  and  follow- 
ing tills  entry  are  a  number  of  others  reciting 
what  notes  he  owed,  and  some  he  had  paid, 
with  statements  interspersed  as  to  his  inter- 
est in  certain  properties.  None  of  these  en- 
tries are  dated.  Nor  is  it  shown  when  they 
were  made.  They  are  not  such  as  entitle 
them  to  rank  as  original  entries  in  a  shop- 
keeper's books.  A  party  cannot  thus  make 
evidence  for  iiimself  against  strangera    Hie 
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book  and  Its  contents  were  not  receivable  as 
evidence  against  Little.  Nor  vras  this  entry 
in  itself  an  assignment  of  the  policies.  It 
does  not  describe  thein*  so  that  they  might  be 
Identified.  There  being  no  competent  evi- 
dence in  the  record  as  to  the  alleged  assign- 
ment of  the  Insurance  policies  In  contest  to 
secure  appellee  or  appellant  upon  the  note 
to  Jones,  It  was  error  to  have  adjudged  that 
the  money  collected  upon  the  policies  be  ap- 
plied to  the  payment  of  that  note. 

Judgment  reversed,   and  cause  remanded 
for  a  Judgment  dismissing  the  petition. 


ILLINOIS   CENT.   R.    CO.   v.   WILSON. 
(Court  of  Appeals  of  Kentucky.    Dec.  3,  1908.) 

1.  Apfisai.  ano  Ebbob  (I  1097*)— Law  of  thb 
Case. 

Tbe  dedsion  on  api>eal  that  a  party  is  en- 
titled to  a  farm  crossing  over  a  railroad  track 
at  a  particular  point  is  the  law  of  the  case  on 
a  subsequent  trial  involving  the  damages  sus- 
tained in  consequence  of  the  obstruction  of  the 
crossing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  4358-^368;  I>ec.  Dig.  { 
1097.*] 

2.  RAiLBOAns  (g  113*)— Fabii  CBOBSiRas— Ob- 

BTBUCTIONS— OAUAQKB. 

A  railroad  company's  roadbed  passed 
through  a  farm  separating  the  land  on  which 
the  dwelling  house  and  outbuildings  stood  from 
the  land  susceptible  of  cultivation.  The  owner 
had  used  a  farm  crossing,  which  furnished  the 
only  means  of  hauling  crops  from  the  cultivated 
portion  of  the  farm  to  the  other  portion.  An 
employe  of  the  company  obstructed  the  crossing 
with  knowledge  of  the  facts,  together  with 
knowledge  that  the  owner  had  valuable  crops 
standing  on  the  cultivated  portion  of  the  farm, 
ivhich  portion,  by  reason  of  being  low  land,  was 
subject  to  overflows.  The  crops  were  destroyed 
in  consequence  of  an  overflow.  Held,  that  the 
railroad  company  was  liable  for  the  damages 
sustained. 

LEd.  Note.— For  other  cases,  see  Railroads, 
L>ec  Dig.  i  113.*] 

Appeal  from  Circuit  Court .  Ohio  Cotmty. 

"Not  to  be  officially  reported." 

Action  by  Caleb  Wilson  against  the  Ill- 
inois Central  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
A^ffirmed. 

H.  P.  Taylor  and  Trabne,  Doolan  &  Cox, 
for  appellant.  Sweeney,  Ellis  &  Sweeney,  for 
appellee. 

LASSINO,  J.  This  is  the  second  appeal 
of  this  case.  The  suit  was  originally  brought 
In  equity.  The  lower  court  dismissed  the 
petition,  and  plaintiff  appealed.  The  judg- 
ment was  reversed  and  case  remanded  for 
trial.  See  Wilson  v.  I.  C.  R.  R.  Co.,  92 
S.  W.  602,  29  Ky.  Law  Rep.  170.  Upon  its 
return  to  the  circuit  court  the  case  was  trans- 
ferred to  the  common-law  docket,  and  upon 
a  trial  before  a  Jury  plaintiff  recovered  a 
verdict  for  $500.  I^m  the  judgment  entered 
ux>on  that  verdict,  defendant  appeals. 

While  this  is  the  second  appeal  of  this  case, 


It  Is  the  third  time  that  the  subject-matter 
of  this  litigation  has  been  before  us  on  ap- 
peal. In  1892  Dan  T.  Wilson,  who  owned  a 
large  body  of  land  In  Ohio  county,  Ky.,  con- 
veyed to  the  Owensboro,  Falls  of  Rough  & 
Green  River  Railroad  Company,  Its  succes- 
sors and  assigns,  a  right  of  way  through  his 
land  SG  feet  wide  and  about  2  miles  long. 
As  a  part  of  the  consideration  for  this  con- 
veyance, the  railroad  company  obligated  it- 
self to  fence  both  sides  of  the  right  of  way 
through  the  land  of  the  grantor,  and  put  in 
all  necessary  farm  crossings  which  the  gran- 
tor might  require,  and  to  put  In  a  side  track 
at  such  place  as  he  might  designate  and  move 
it  twice  for  him,  if  required  by  him  to  do  so. 
Thereafter  the  grantee  sold  its  road,  includ- 
ing the  right  of  way  in  question,  to  the  Chi- 
cago, St  Louis  &  New  Orleans  Railroad  Com- 
pany, from  which  road  the  present  company, 
appellant,  leased  it  for  99  years,  and  appell- 
ant is  now  operating  said  road. 

Dan  T.  Wilson  complained  that  the  terms 
of  the  agreement  were  not  being  complied 
with,  and  be  brought  suit  in  the  Ohio  circuit 
court  against  the  railroad  company  for  breach 
of  contract,  and  recovered  a  judgment  for 
$2,000.  Later  he  and  his  wife  conveyed  to 
their  son,  the  present  appellee,  about  105 
acres  of  the  land  through  which  the  right  of 
way  had  been  granted.  The  roadbed  passes 
over  the  land  which  appellee  bought  from  his 
father  in  such  a  manner  that  the  dwelling 
house,  bams,  stables,  and  other  outbuildings 
are  separated  from  the  bottom  land,  which 
was  practically  all  of  the  farm  which  was 
susceptible  of  cultivation.  About  25  acres  of 
said  farm  lies  upon  the  side  of  the  railroad 
where  the  residence  and  other  bnUdlngs  are, 
but  the  remainder,  which  was  bottom  land, 
lies  upon  the  other  side  of  the  railroad 
track.  Some  time  before  this  suit  was  com- 
menced, the  railroad  company  had  fenced  the 
right  of  way  on  both  sides  through  appellee's 
land,  but  had  left  an  opening  in  its  fence 
on  each  side  at  the  point  where  the  crossing, 
which  Is  the  subject  of  this  litigation,  is  lo- 
cated. These  openings  In  the  fence  were  to 
afford  appellee  an  opportunity  to  pass  from 
the  hill  land,  on  which  his  residence  and 
other  buildings  stood,  to  and  from  the  bottom 
land  on  the  opposite  side  of  the  railroad. 
Appellee,  from  the  time  he  purchased  this 
land  from  bis  father  antU  some  time  during 
the  latter  part  of  1902,  used  this  crossing 
uninterruptedly.  While  it  was  being  so 
used  by  him,  and  over  bis  protest  and  ob- 
jection, the  servants  of  the  railroad  company 
closed  the  crossing  by  stretching  barbed  wire 
across  the  gates  and  fastening  them  so  they 
could  not  be  opened,  and  refused  to  permit 
the  wires  to  be  removed,  or  the  gates  to  be 
opened,  and  thereupon  this  suit  was  institut- 
ed. The  proof  shows  that  the  most  of  the 
land  on  the  side  of  the  railroad  track  op- 
posite appellee's  house  is  low  bottom  land. 
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and  subject  to  annual  OTerflows;  that  at  the 
time  the  crossing  was  obstructed  appellee  had 
valuable  crops  standing  upon  this  land  vhlch 
be  was  then  engaged  in  gathering  and  haul- 
ing across  the  railroad  over  the  crossing  in 
question ;  that,  by  reason  of  his  being  denied 
the  use  of  the  crossing,  his  said  crops  were 
wholly  destroyed.  He  aslied  for  damages  in 
the  sum  of  $1,500,  and  a  mandatory  Injunc- 
tion requiring  the  defendant  company  to  re- 
move the  obstructions  from  the  crossing.  The 
railroad  company  answered,  and,  in  addition 
to  traversing  the  allegations  of  the  petition, 
pleaded  that  Dan  T.  Wilson,  the  father  of 
appellee,  bad  reserved  to  himself  the  right 
of  way  in  question,  and  tliat  appellee  had 
no  Interest  in  It.  It  further  pleaded  that 
Dan  T.  Wilson  liad  previously  instituted  suit 
for  $1,999  damages  on  account  of  the  al- 
leged breach  of  contract  for  the  purchase  of 
the  right  of  way,  and  that  he  had  recovered 
a  judgment  against  the  railroad  company 
in  said  suit,  and  defendant  pleaded  these 
facts  in  bar  of  appellee's  right  to  prosecute 
this  action.  The  trial  court  took  the  defend- 
ant's view  and  dismissed  the  petition,  but, 
upon  consideration  here,  that  judgment  was 
reversed  and  the  case  remanded  for  a  new 
trial ;  it  being  held,  in  substance,  that  a  judg- 
ment in  favor  of  Dan  T.  Wilson,  for  breach 
of  the  covenants  of  the  deed  could  not  be 
made  to  operate  as  a  bar  against  plaintlfTs 
right  to  recover  damages  for  any  Injury  he 
might  have  sustained  by  reason  of  the  de- 
fendant company  having  closed  the  crossing. 

Appellant's  chief  complaint  now  is  that 
the  crossing  in  question  Is  neither  suitable 
nor  safe.  Upon  the  former  appeal  this  court, 
in  spealdng  of  this  crossing,  said:  "The  land 
lays  so  tliat  there  is  but  one  practicable  way 
to  reach  one  side  from  the  pther  by  wagons 
without  going  over  other  persons'  property. 
This  only  route  appellant  had  been  using 
some  time  and  finally  put  in  gates  and  was 
attempting  to  fix  a  crossing  upon  the  railroad 
track  so  as  to  pass  over  It  with  convenience 
and  safety,  when  appellee's  (appellant  here) 
servants  closed  up  the  opening  he  had  made 
in  the  fences,  and  removed  his  lumber  from 
the  railroad  track,  refusing  to  let  him  use 
the  crossing  at  all,  or  to  construct  a  crossing 
at  that  point  *  *  •  It  follows  that  ap- 
pellant (appellee  here)  was  entitled  to  a  cross- 
ing at  the  point  at  which  he  opened  it" 
It  thus  appears  that  In  the  former  opinion 
of  this  court  in  this  case  it  was  decided  that 
appellee  was  entitled  to  a  crossing  over  ap- 
pellant's railroad  at  the  very  point  in  dispute. 
We  think  that  this  was  correctly  decided  by 
the  court ;  but,  even  if  the  court  in  the  former 
opinion  had  erred,  that  opinion,  under  the 
doctrine  of  res  judicata,  must  be  considered 
as  the  law  of  this  case.  The  question  as 
to  whether  or  not  the  crossing  is  a  suitable 
or  safe  one  is  no  longer  open  for  considera- 
tion. 


The  only  other  question  presented  on  this 
appeal  is  whether  or  not  tlie  yerdlct  ii 
supported  by  the  evidence.  Tbe  tesOntcs! 
abundantly  shows  that  at  the  time  appelUS 
stopped  up  this  crossing  and  prevented  its  fur- 
ther use  by  appellee,  its  servants  who  did  » 
knew  that  appellee  had  no  otiier  means  at 
hauling  his  crops  from  his  bottom  land  n 
bis  home,  and  that  by  reason  of  tlie  overflov 
the  crops  would  necessarily  be  damaged,  h. 
fact  the  man  who  wired  up  the  fence  posn 
and  stopped  the  use  of  the  crossing  t^diSs 
that  at  the  time  it  was  done  tbe  com  to 
being  hauled  from  the  bottcxn  land,  and  tlat 
appellee  told  him  that  the  flood  wonld  destro; 
his  com  unless  he  could  get  It  tlirongfa.  Kot- 
withstandlng  this  knowledge,  the  crossfL; 
was  closed,  and  the  crops  destroyed.  The 
damages  awarded  by  the  jury  were  antb-:?- 
ized  by  the  proof,  and  in  our  Jadgm»it  mn 
not  excessive.  Appellee  is  under  the  forc«f 
opinion  of  this  court  entitled  to  the  crossia; 
at  the  place  and  in  the  manner  In  wiiicb  tie 
was  then  using  it  If  appellant  desires  tin: 
appellee  should  cross  directly  over  Its  rmi- 
bed,  and  not  in  the  manner  in  which  it  vis 
alleged  be  was,  it  should  constmct  a  snltable 
approach  on  each  side  of  its  roadbed,  so  a«  t? 
provide  appellee  with  a  safe  and  conveoiait 
crossing  at  that  point,  and,  nntil  this  is  doBe^ 
appellee  will  continue  to  use  the  crossing  ia 
its  present  form. 

The  judgment  is  affirmed. 


ALEXANDER  v.  GARDNER  et  al 
(Court  of  Appeals  of  Kentucky.     Dec  &  190&^ 

1.  Injunction  rt  235*)— Bond — IjZabiutt. 

Under  Civ.  Code  Prac.  S  278,  providing  tStt 
an  officer  granting  an  injunctiOD  shall  fix  tte 
amount  and  the  terms  of  the  bond  to  be  pv- 
en,  or  otherwise  the  bond  shall  obligate  tbp 
party  to  pay  the  damages  Bustalned.  a  iati 
executed  by  a  party  obtaining  a  temporal?  r- 
straining  order  from  the  cleilc,  who  did  not  ii 
the  amonnt  of  the  Iwnd,  conditioned  on  the  ob- 
ligors paying  to  tlie  adverse  naity  the  danur^ 

"not  exceeding dollars,"  sustained  by  iw- 

8on  of  the  injunction,  if  wrcHisfallT  gnatti. 
imposes  a  liability  to  indemnify  the  advene  par- 
ty to  the  extent  of  the  damage  sostained  br 
the  wrongful  issuance  of  the  order;  the  qoM- 
ed  words  being  surplusage. 

[Ed.  Note.— For  other  cases,  see  Injunctioe. 
Cent  Dig.  f  629;   Dec.  Dig.  |  235.»] 

2.  Pleading  (!  246*)— Aicendiixkt»— Rxrcs- 
AI.  TO  Pebiot. 

It  is  error  to  refuse  to  allow  an  amended 
petition  containing  matter  ^nnane  to  the  ctasr 
of  action  set  out  In  the  original  petition,  oSfi- 
ed  by  plaintiff  before  the  filing  of  the  ansrer. 
[Ed.  Note.— For  other  cases,  see  Pleadizj 
Cent  Dig.  i  676;   Dec.  Dig.  |  246.«] 

Appeal  from  Circuit  Court,  Magoffin  Coantr- 

"To  be  ofHclally  reported." 

Action  by  William  L.  Alexander  against  B. 
A.  Gardner  and  others.  From  a  judgmest 
granting  insufficient  relief,  plaintUT  appeals 
Reversed,  and  remanded  for  a  new  trial. 
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Appeal  from  Circuit  Coart,  Owen  County. 

"Not  to  be  officially  reported." 

Owen  O'Bannlon  was  convicted  of  violating 
Act  March  21,  1906  (Acts  1906,  p.  429,  c.  117), 
as  amended  by  Act  March  13,  1908  (Ky.  St 
1908,  i  3041a),  relating  to  the  sale  of  pooled 
crops,  and  he  appeals.     Reversed  for  new  trial. 

James  H.  Settle,  for  appellant  Jas. 
Breathitt,  Atty.  Gen.,  and  Tom  B.  McGregor, 
Asst  Atty.  Gen.,  for  appellee. 

CARROLL,  X  The  appellant,  under  an 
Indictment  charging  him  with  a  violation  of 
the  act  of  March  21,  1906  (AcU  1906,  p.  429, 
c.  117),  as  amended  by  the  act  of  March,  13, 
1908,  now  section  3941a  of  the  1908  edition 
of  the  Kentucky  Statutes,  was  fined  $216. 
He  asks  a  reversal  of  the  judgment  entered 
against  him  for  this  amount 

These  acts  legalize  the  pooling  of  produce 
raised  by  farmers,  and  the  selection  of  agents 
for  the  purpose  of  receiving,  holding  and 
disposing  of  the  crops  so  pooled,  and  fur- 
ther provide  that:  "It  shall  be  unlawful 
for  any  owner  of  such  crop  to  sell  or  dispose 
of  the  same,  and  for  any  person  to  knowing- 
ly purchase  the  same,  without  the  written 
consent  of  such  agent;  and  upon  conviction 
thereof  he  or  tfaey  shall  be  fined  In  any  sum 
or  amount,  not  exceeding  $250.00,  for  each 
ofFense,  to  be  fixed  by  the  Jury  In  their  dis- 
cretion." 

It  is  admitted  that  the  appellant  pooled 
his  tobacco  In  the  manner  provided  in  these 
acts,  and  that  the  Owen  County  Burley 
Tobacco  Society  was  an  authorized  agent 
to  receive,  hold,  and  dispose  of  the  same. 
The  agreement  under  which  the  tobacco  was 
pooled  is  set  out  in  the  following  writing: 
"This  contract  made  and  entered  into  this 
April  11,  1908,  between  the  Owen  County 
Board  of  Control,  of  the  first  part,  and  Owen 
O'Bannlon,  of  the  second  part,  witnesseth: 
For  and  In  consideration  of  the  party  of  the 
second  part  assuming  all  liability  as  to 
prizing  and  condition  of  tobacco  hereinafter 
named,  consent  Is  hereby  given  for  the  said 
Owen  O'Bannlon  to  prize  his  own  crop  of 
tobacco,  consisting  of  about  3,500  pounds,  to- 
gether with  the  following  crops  purchased  by 
said  second  party,  to  wit:  [Naming  them.] 
Said  second  party  Is  to  prize  said  tobacco 
In  good  order,  and  Is  to  take  from  each 
hogshead  a  good  and  perfect  sample,  and 
hold  the  said  sample  subject  to  the  orders 
of  the  first  party,  and  Is  to  ship  the  said  to- 
bacco to  the  Farmers'  8c  Shippers'  Tobacco 
Warehouse,  In  Cincinnati,  Ohio,  for  storage, 
and  is  to  leave  said  tobacco  in  said  tobacco 
warehouse  until  same  Is  called  for  by  first 
party.  The  said  tobacco  is  to  be  held  at  all 
times  subject  to  the  orders  and  control  of 
first  party,  and  is  to  be  sold  in  the  ordinary 
channels  and  under  the  supervision  of  the 
Kentucky  Burley  Tobacco  Society,  and  sec- 
ond party  is  to  pay  all  storage  and  freight 


charges  and  other  expenses  that  are  diareej 
against  pooled  tobacco  of  1907  crop.  The 
said  tobacco  Is  to  be  marked  KHven  Constj 
Pool,'  together  with  the  name  of  tbe  dii?- 
per."  It  win  be  observed  that  this  writii? 
permitted  O'Bannlon  "to  ship  tbe  said  tob3> 
CO  to  the  Farmers'  &  Shippers'  Tohtc?-- 
Warehouse,  In  Cincinnati,  Ohio,  for  storage"; 
and  the  president  of  the  board  of  contrr-! 
of  the  Owen  County  Burley  Tobacco  Sodetr 
testifies  that  O'Bannlon  "took  the  totacco 
out  of  the  state  with  the  knowledge  and  coc- 
sent  of  our  board  for  the  purpose  expressed 
In  the  contract"  It  Is  further  admitted  thit 
the  tobacco,  after  being  shipped  to  Clnoin- 
natl,  O.,  as  provided  in  the  contract  ^^s 
there  sold  by  O'Bannlon. 

As  the  Owen  County  Burley  Tobacco  Soc^ 
ty,  in  whose  custody  the  tobacco  was  placed 
as  agent  to  hold  and  dispose  of,  consented  to 
its  removal  from  this  state.  Its  removal  Hi 
not  constitute  any  offense  or  breacb  of  the 
contract  on  the  part  of  O'Bannlon.  Tb* 
breach  of  contract  and  consequent  violatloi 
of  the  statute  was  not  committed  until  tbe 
tobacco  was  sold  and  disposed  of  by  O'Ban- 
nion.  The  fact  that  It  was  tbe  Intention  of 
O'Bannlon,  when  be  entered  Into  tbe  contrart 
and  obtained  possession  of  the  tobacco,  to 
take  it  out  of  the  state  for  the  purpose  of 
selling  it,  and  that  in  pursuance  of  this  in- 
tention he  did  dispose  of  it  in  Ohio,  canii'M 
affect  the  question  of  his  guilt  or  lnDoceii>'« 
under  the  statute.  It  Is  a  sale  or  dispi«al 
In  violation  of  the  contract  that  constltnM 
the  offense.  There  must  have  been  a  sale 
or  disposal  of  the  tobacco  by  O'Bannlon  wiMi- 
in  this  state  before  he  could  be  convicted 
under  the  statute,  assuming  that  It  Is  valid 
— a  question  not  before  us  on  tbia  record. 
It  is  manifest  that,  as  the  offense.  If  any. 
committed  by  O'Bannlon  took  place  in  th* 
state  of  Ohio,  It  Is  not  punlabable  In  this 
state. 

Wherefore  the  Judgment  of  the  lower 
court  Is  reversed,  with  directions  for  a  new 
trial  in  conformity  with  this  opinion. 


PHILLIPS  et  al.  v.  WILLIAMS  et  at 

WILLIAMS  V.   PHILLIPS  et  al. 

(Court  of  Appeals  of  Kentucky.    Dec.  4.  190S.> 

1.  DowEB  (I  59*)— Election  BirrwjcBjr  HoicE- 

STEAD  AWD   DOWGB — EFFECT. 

A  widow  may  elect  to  take  either  homestrai 
or  dower  in  tbe  land  of  her  decea;aed  husbacl 
and  where  she  takes  the  homestead  she  has  e» 
interest,  except  the  right  to  occupy  it  ao  Ioe* 
as  she  lives. 

[Ed.  Note.— For  other  cases,  see  Dower,  CecL 
Dig.  {§  91,  207;   Dec.  Dig.  f  59.*] 

2.  Homestead  (|  145*)— Rioht  o»  Widow- 
Abandonment  BT  SaU. 

Where  a  widow  elects  to  take  homestead  is 
tbe  lands  of  her  deceased  hosbasd,  she  aVac- 
dons  the  same  by  an  attempted  sale  thereof. 

[Ed.  Note.— For  other*  cases,  see  Homaste*!. 
Cent  Dig.  i  268;   Dec.  Dig.  |  145.*] 
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Virginia.  Appellant  took  possession  of  It 
under  bis  purchase,  and  occupied  and  used 
tbe  -whole  property,  which  consisted  of  less 
than  one-half  acre.  The  buildings  thereon 
consisted  of  an  old  and  dilapidated  bouse  and 
stable.  Tbe  court,  in  its  Judgment,  charged 
appellant  at  tbe  rate  of  $120  per  year  rent 
for  tbe  time  be  occupied  the  property.  The 
testimony  on  this  point  was  very  conflicting. 
When  be  first  took  possession  of  the  proper- 
ty it  was  not  worth  more  than  $6  or  $7  per 
month,  according  to  a  preponderance  of  the 
evidence;  but  on  account  of  the  construc- 
tion of  a  railroad  into  the  town  of  Plkevllle 
the  property  increased  in  value,  and  at  the 
latter  part  of  bis  occupancy,  as  the  testimony 
shows,  It  was  worth  $10  or  more  per  month. 
In  our  opinion,  if  appellant  was  chargeable 
with  rent,  tbe  court  should  have,  under  the 
evidence,  fixed  the  amount  at  $100  per  year. 

The  Important  question  to  be  considered 
1b:  Did  appellant  take  any  Interest  In  the 
property  by  reason  of  bis  deed  from  Harriett 
Williams?  By  section  2132,  Ky.  St  1903,  it 
is  provided  that  after  tbe  death  of  a  hus- 
band the  surviving  wife  shall  have  an  estate 
for  her  life  in  one-third  of  all  the  real  estate 
of  which  he  died  possessed  In  fee  simple 
during  coverture.  Tbe  granting  clause  of 
the  deed  from  Harriett  Williams  to  appel- 
lant is  as  follows:  "That  said  party  of  the 
first  part,  for  and  in  consideration  of  the 
sum  of  $150.00,  one  hundred  and  fifty  dol- 
lars, in  hand  paid,  do  hereby  sell  and  convey 
to  the  party  of  the  second  part,  bis  heirs 
and  assigns,  the  following  described  property, 
to  wit:  All  my  right  and  entire  Interest 
in  tbe  following  house  and  lot,  my  Interest 
being  the  life  estate  in  said  property  hereby 
conveyed,"  etc.  There  is  nothing  In  the  cap- 
tion or  habendum  clause  that  conflicts  with 
the  granting  clause  in  the  slightest  Tbe 
word  "homestead"  te  not  mentioned  in  the 
deed.  There  was  no  evidence  Introduced 
tending  to  show  that  she  sold  or  attempted 
to  sell  her  homestead  right;  nor  was  there 
any  testimony  tending  to  show  that  Mrs.  Wil- 
liams was  ever  put  upon  ber  election  to  take 
homestead  or  dower,  or  that  she  elected  to 
take  a  homestead  rather  than  a  dower.  The 
question,  therefore,  turns  upon  tbe  language 
of  tbe  deed. 

Tbe  lower  court  seems  to  have  rested  its 
decision  upon  the  case  of  Deboe  v.  Rushing, 
51  S.  W.  613,  21  Ky.  Law  Rep.  423.  Tbe 
facts  in  that  case  are  in  some  particulars 
unlike  the  ones  in  this  case.  In  that  case 
Mrs.  Rushing  abandoned  the  land,  left  ber 
two  Infant  children  residing  upon  It,  and  ran 
off  with  a  man.  While  the  opinion  does  not 
show  what  interest  she  attempted  to  sell 
to  Deboe  from  the  language  used  we  must 
assume  that  her  attempted  sale  was  of  the 
homestead  right  and  that  she  had  elected  to 
take  homestead,  rather  than  a  dower,  al- 
though it  bad  not  been  assigned  to  her  by  any 
legal  proceedings.  That  portion  of  tbe  opin- 
ion which  gave  Deboe  the  right  to  possess 


himself,  under  tbe  purchase  from  the  wlikv 
of  the  property  after  the  arrival  of  the  cti- 
dren  at  tbe  age  of  21  years  and  bold  it  nntS 
the  death  of  Mrs.  Rushing,  baa,  by  nibst- 
quent  dedslons  of  this  court.  In  effect  bea 
overruled.  This  court  however,  did  not  e- 
tabllsh  that  rule.  Tbe  lower  coart  bad  so  d£- 
cided  In  favor  of  Deboe,  and  tbere  was  as 
cross-appeal,  and  therefore  this  court  pcncit- 
ted  that  part  of  the  Judgment  to  staad. 
Many  of  the  opinions  are  cited  In  tbls  cut. 
and  all  of  them,  which  toucb  the  subjci^ 
hold  that  when  a  widow  elects  to  take  t 
homestead  in  lien  of  dower,  and  ataandoai 
the  homestead  by  a  sale  or  otherwise,  thii 
ends  her  right  to  a  homestead  In  the  lanl 
that  she  cannot  change  ber  mind  and  repa>- 
sess  herself  of  the  bomestead,  or  take  dcver 
therein  Instead  of  homestead,  and  the  one  t» 
whom  she  attempted  to  convey  gets  nodiiii^ 
No  other  construction  can  be  placed  upoc 
that  opinion  and  make  It  conform  to  :b« 
statutes  upon  the  subject  and  other  opinicu 
by  this  court 

The  case  of  Bryant  v.  Bennett,  61  S.  W. 
1004,  22  Ky.  Law  Rep.  1866,  was  -where  EIIm 
Fletcher,  a  widow,  was  left  In  possessioD  c-f 
a  house  and  lot  worth  less  than  $1,000.  She 
sold  it  to  Harvey  Bennett  left  it,  and  moved 
to  (Christian  county,  Ky.  The  granting  cUnse 
of  the  deed  was  as  follows:  "I  do  hereby  sell 
and  convey  my  dower  and  life  interest  In  tlis 
property  as  surviving  widow,"  etc.  The  low- 
er court  in  that  case  decided  that  Harr? 
Bennett  took  tbe  homestead  of  Ellen  FletciiiT 
and  was  entitled  to  it  so  long  as  she  lived. 
This  court  In  reversing  the  Judgment  uso! 
the  following  language:  "Section  1707  of  the 
Kentucky  Statutes  of  1U03  provides  ttnc 
the  homestead  shall  be  for  the  nae  of  tlie 
widow  as  long  as  she  shall  occupy  same. 
And  it  was  held  In  Freeman  v.  Mills,  101 
Ky.  145,  39  S.  W.  827,  'that  occupancy  was 
a  continuing  condition  precedent  to  the  wkt 
ow's  right  of  homestead,  and  that  a  sale  of 
ber  interest  was  a  complete  and  Irrevocable 
abandonment  tbereof,  and  that  the  pur- 
chaser acquired  no  title  under  his  purchase' 
We  are  therefore  of  the  opinion  that  under 
the  law  as  expounded  in  that  case,  lln. 
Fletcher  did  not  pass  any  title  to  the  home- 
stead by  her  conveyance  to  appellee,  and  be 
only  acquired  by  virtue  of  his  purchase  ber 
dower  Interest  as  surviving  widow,  and,  in 
fact,  the  conveyance  from  Mrs.  Fletclier  to 
him  only  purports  to  convey  her  dower  intn- 
est  therein." 

In  the  case  of  Freeman  v.  Mills,  referrri 
to  in  the  above  quotation,  was  where  Sirs. 
Freeman  Instituted  a  proceeding  in  court  to 
have  assigned  to  ber  a  homestead  In  the 
lands  of  her  deceased  husband.  She  was 
allotted  136  acres  of  the  land,  which  Incluil- 
ed  the  residence'  and  outbuildings.  After 
this  she  attempted  to  sell  this  homestead  to 
one  Mills,  and  the  children  of  Freeman  ii>- 
stltuted  an  action  to  recover  tbe  land  be- 
cause of  the  sale  and  abandonment  of  It  by 


Digitized  by 


Google 


912 


113  SOUTHWESTERN  REPOETEE. 


(Ki. 


appellant,  by  bis  conveyance  from  the  widow, 
took  any  benefit  that  was  given  her  by  the 
statute  Just  quoted.  As  we  construe  the  stat- 
ute, It  was  enacted  for  the  personal  benefit 
of  the  widow,  when  she  was  grieved  and  in 
a  helpless  condition  on  the  account  of  the 
loss  of  her  husband.  She  had  the  right  to 
the  benefits  of  the  property  rent  free,  but  she 
had  no  right  to  convey  this  privilege.  Ap- 
jpellant  by  his  deed  received  only  her  interest 
in  the  property  as  defined  by  section  2132, 
Ky.  St  1903,  which  was  a  one-third  Interest 
in  the  property  during  the  life  of  the  widow. 
As  before  stated,  we  are  of  the  opinion  that 
the  lower  court  charged  lilm  too  much  per 
year  as  rent,  and  that  he  should  only  have 
been  charged  $100  per  year  for  the  time  he 
occupied  it  after  bis  purchase  from  the  wid- 
ow, and  that  Is  subject  to  be  credited  by  the 
value  of  the  lasting  improvements  placed  on 
the  property  by  him  and  the  taxes  he  paid 
thereon. 

At  the  time  the  widow  elected  to  take 
dower  in  the  property  the  house  and  lot, 
according  to  the  proof,  was  not  worth  more 
than  $1,200,  one-third  of  which,  $400,  repre- 
sented the  value  of  this  life  estate.  Under 
the  repeated  decisions  of- this  court,  the  wi- 
dow's election  to  take  dower,  or  even  to  aban- 
don the  homestead,  could  not  have  the  effect 
to  defeat  the  Infant  of  his  homestead  right 
In  the  property.  It  has  often  been  decided  by 
this  court  that  there  cannot  be  two  home- 
steads, or  a  dower  and  a  homestead,  taken 
out  of  the  same  property.  Therefore,  if  the 
widow  elects  dower,  and  if  it  is  of  greater 
value  than  $1,000,  she  must  make  provisions 
for  the  Infant  or  Infants.  See  Warren's 
Adm'r  V.  Warren,  104  S.  W.  1199,  32  Ky. 
Law  Rep.  82.  But  if  her  dower  Interest  is 
worth  less  than  $1,000,  as  In  the  case  at  bar, 
under  the  statutes  as  we  construe  them,  the 
infant  is  given  a  homestead  of  $1,000  (as  an 
infant  cannot  elect  for  himself,  the  law  elects 
for  him),  but  it  must  include  the  dower  as- 
signed to  the  widow ;  and  If  any  of  the  prop- 
erty be  left,  then  the  excess  should  be  ap- 
portioned among  all  the  children,  Including 
the  infant.  The  court  should  first  charge  ap- 
pellant rent  at  the  rate  of  $100  a  year  for 
the  time  he  occupied  the  property  under 
his  purchase,  credit  it  with  the  value  of  the 
improvements  and  taxes  paid  by  him,  and 
divide  the  remainder  as  follows:  One-third 
to  himself,  one-half  to  the  Infant,  one-sixth 
to  U.  K.  Williams  for  himself  and  as  vendee 
of  the  adult  children,  less  one-fifth  of  one- 
sl^th,  which  should  be  paid  to  the  Infant  in 
addition  to  its  one-half  as  before  stated.  It 
appears,  however,  that  appellant  Phillips 
paid  some  of  the  rent  during  the  pendency 
of  the  suit,  and  he  should  be  given  credit 
by  what  he  has  paid. 

The  subject  of  litigation  in  the  second- 
styled  action  is,  in  substance,  as  follows: 
When  appellant,  W.  T.  Phillips,  purchased 


from  the  widow  her  dower  at  tbe  price  cC 
$150,  he  executed  to  her  a  separate  writiiij 
by  which  It  was  agreed  that  the  widow  sbocJZ 
take  steps  to  have  the  court  sell  tbe  Infant  i 
interest  in  the  property,  and  appellant  was  2» 
purchase  the  adult  children's  interest  at  tte 
lowest  price  possible,  and  If  it  oonld  all  Im 
procured  at  a  price  not  exceeding  $850  be 
bound  himself  to  pay  to  the  widow  $150  more. 
The  widow  transferred  this  writing  to  U.  K. 
Williams,  the  eldest  child  of  tbe  deceased. 
He  transferred  it  to  his  son,  A.  Lb  Will:ui& 
who  Instituted  an  action  against  appelUnt, 
PhlUIps,  to  recover  the  $150.  Pblllipe  an- 
swered, alleging  that  he  had  never  beoi  able 
to  purchase  any  of  the  Interests  of  tbe  eUl- 
dren,  and  made  U.  K.  Williams  a  party,  tnd 
alleged  that  he  verbally  agreed  to  sell  bia 
the  Interests  that  he  owned  at  $30  per  sbaie. 
and  asked  ttiat  he  be  compelled  to  conver, 
and,  in  case  U.  K.  Williams  failed  to  do  sa. 
asked  damages.  Upon  tbe  trial  A.  L.  nx- 
llams  dismissed  his  action,  and  the  court  ad- 
Judged  that  appellant,  PhUllps,  presented  do 
cause  of  action  against  U.  K.  wnilama.  la 
our  opinion  the  lower  court  committed  so 
error  in  the  disposition  of  this  case. 

For  these  reasons  the  Judgment  In  tbe 
first-styled  case  Is  reversed,  and  remanded 
for  further  proceedings  consistent  herewith: 
and  the  Judgment  in  the  second-styled  case 
Is  afiSrmed. 

HOWELL  et  al.  ▼.  UNION  GROCERT  CO. 
(Ckiart  of  Appeals  of  Kentucky.    Dee.  9,  ISOS.) 

1.  Appeal  and  Ebbob  (S  1009*)  —  Revizw  — 

EQtjrrr  Suit— Find:ng8. 

While  tbe  findings  of  the  chancellor  ce 
qnestions  of  fact  in  a  creditors'  suit  are  en- 
titled to  considerable  weight  on  appeal,  tbt 
Court  of  Appeals  will  form  an  independent  jz^':- 
ment  and  determine  whether  the  facts  anthor^ 
the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  «!•- 
Error,  Cent.  Dig.  i  3970;    Dec.  Dig.  |  lOiU.'i 

2.  Fbaudttlent  Cowveyakces  (f  300*>— Ows- 

EBSUIF   OF   PBOPEBTT — E2VIDEXCE. 

In  a  suit  to  subject  property  standing  ic 
the  name  of  another  to  a  judgment  against  n. 
evidence  held  iasufficient  to  show  that  any  rJ^ 
of  the  price  of  the  property  had  been  paid  bv  U. 
[ESd.  Note.— For  other  cases,  see  Fr«ndBl«3t 
Conveyances,  Dec.  Dig.  i  300.*] 

Appeal  from  Circuit  Court,  Carter  Countr. 
"Not  to  be  ofllcially  reported." 
Suit    by    the    Union    Grocery    Compai;? 
against  J.  W.  Howell  and  others.    Judgment 
for  complainant,  and  defendants  appeal.    Re- 
versed, with  directions. 

Theobald  &  Theobald,  for  appellants.  H. 
R.  Dysard,  for  appellee. 

CARROLL,  3.  The  appellee.  Union  Gro 
eery  Company,  brought  this  suit  In  equity, 
upon  a  return  of  "No  property  found." 
against  J.  W.  Howell,  for  the  purpose  of  sol)- 
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TEXAS  ft  N.  O.  B.  CO.  t.  PARSONS. 
(Supreme  Court  of  Texas.     Dec  9,  1908.) 

1.  Mastkb  and  Sebvant  (S  301*)— Injuries 
TO  Thibd  PsBSONa— Relation  or  Pasties. 

That  one  was  a  deputy  sheriff  does  not 
show  that  his  act  in  injuring  a  trespasser  was 
official. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  1212;   Dec.  Dig.  |  301.*] 

2.  Master  and  Servant  (§  301*)— Injubibs 
TO  Third  Persons— Railroad  Watchmen. 

That  one  was  a  railway  watchman  does  not 
show  that  bis  act  in  injuring  a  trespasser  was 
that  of  a  servant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1212;   Dec  Dig.  f  301.*] 

3.  Master  and  Servant  (§  301*)— Railroads 
— Deputt  Sheriff  and  Watchhan— Chab- 
ACTEB  OF  Acts— How  Deteruined. 

In  an  action  against  a  railway  company 
for  injury  to  a  trespasser  inflicted  by  a  deputy 
sheriff  and  watchman,  whether  the  letter's  acts 
were  official  or  those  of  a  servant  must  be  de- 
termined by  all  the  circumstances  and  evidence. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1212;   Dec.  Dig.  8  301.*] 

4.  Sheriffs  and  Constables  (§  18*)— Depu- 
ties—Appointment  FOR  Private  Purpose. 

A  sheriff  cannot  appoint  or  detail  deputies 
to  act  as  guards  or  watchmen  over  railroad 
property,  except  to  prevent  threatened  injury 
thereto. 

[Ed.  Note.— For  other  cases,  see  Sherifb  and 
Constables,  Dec  Dig.  {  18.*] 

6.  Master  and  Servant  ({  330*)— Railroads 
—Existence  of  Relation— Evidence— Suf- 
ficiency. 

Evidence  in  an  action  against  a  railway 
company  for  injury  to  a  trespasser  held  to  show 
that  the  person  who  inflicted  it  was  employed 
by  the  company  as  a  watchman,  and  was  act- 
ing in  that  capacity  when  he  shot  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  330.*] 

6.  Master  and  Sebvant  ({  304*)— Railroads 

— TBEBPABSEBS— DUTT    OF    WATCHMEN. 

A  railway  watchman  who  was  conducting 
trespassers  out  of  railway  yards  owed  them  the 
duty  to  not  injure  them  through  negligent  or 
reckless  nse  of  his  revolver. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  t  304.*] 

7.  Masteb  and  Servant  (§  301*)— Railboads 
—  Injury  to  Trespasser  —  Watchman's 
Mistake— Effect. 

That  in  shooting  at  one  who  approached 
him  a  railway  watchman  believed  him  to  be  a 
companion  of  trespassers  the  watchman  was 
conducting  off  the  premises  does  not  alter  his 
relation  to  the  company  as  affecting  its  liabil- 
ity to  one  of  the  trespassers  who  was  struck  by 
the  bullet. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  S  301.*] 

8.  Master  and  Servant  (§  830*)— Railroads 
-Injury  to  Tbespasseb-Evidencb— Suf- 
ficiency, 

Evidence  held  to  sustain  a  judgment  against 

a  railway  company  for  injuiy  to  a  trespasser 

shot  by  a  watchman  employed  by  the  company. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Dec  Dig.  S  330.*] 

Error  from  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District. 

Action  by  Rush  J.  Parsons  against  the 
Texas  &  New   Orleans   Railroad    Company. 


From  a  judgment  of  the  Court  of  CiTil  Ap- 
peals (109  S.  W.  240)  affirming  a  Jndgmest 
for  plaintiff,  defendant .  brings  error.  Af- 
firmed. 

Baker,  Botts,  Parker  ft  Garwood,  and  Lane. 
Jackson,  Kelley  &  Walters,  for  plalntUf  in 
error.  John  Lovejoy,  J.  W.  Parker,  and  J. 
B.  Blsland,  for  defendant  in  error. 

BBOWN,  J.  The  Texas  ft  New  Orleans 
Railroad  Company  owned  and  operated  ir 
1903  a  railroad  from  Houston  to  a  place  call- 
ed Echo  In  Orange  comity,  at  which  latter 
place  were  located  a  depot,  shops,  and  yards 
The  yards  extended  about  two  miles  In  loigtli. 
and  in  width  sufficient  to  embrace  five  sep- 
arate  tracks,  all  being  inclosed  by  a  fence 
on  each  side  the  length  of  the  yards.  Wich- 
In  the  incloaure  were  all  improvements  and 
buildings  which  were  located  at  EiCbo,  in- 
cluding a  hotel  at  which  the  railroad  em- 
ployes boarded.  The  railroad  comjpany  bad  a 
large  number  of  hands  employed  in  the 
shops  and  otherwise  about  Its  yards.  At 
times  there  were  many  cars  standing  upcm 
the  tracks  Inside  of  the  yards,  loaded  and 
unloaded.  A  large  number  of  transient  per- 
sons, tramps,  etc.,  collected  abont  the  place 
and  frequently  built  fires  outside  and  near  to 
the  fences.  On  several  occasions  they  inter- 
fered with  the  railroad  men  in  their  wort 
and  it  was  not  infrequently  the  case  tba: 
depredations  were  committed  npon  tlie  prop- 
erty, cars  were  broken  Into,  etc.  Tliese  ad- 
ditions became  so  bad  that  the  yardmaster 
reported  to  bis  superior  officer,  who  applied 
to  R.  M.  Jolmson,  then  sheriff  of  Oraqse 
county,  to  appoint  two  deputies  to  be  located 
at  said  place.  Echo,  to  serve  in  protecttog 
the  property  and  premises  of  the  said  railroad 
company  from  trespassers  and  from  depreda- 
tions, and  to  enforce  the  law  against  all  per- 
sons who  might  violate  It  Johnson  at  first 
declined  to  make  the  appointment,  on  the 
ground  that  he  could  not  afford  to  pay  the 
deputies  for  their  services.  The  railroad  com- 
pany agreed  that  It  would  pay  the  montlilT 
salaries  of  each  deputy  so  appointed,  and 
upon  tills  agreement  Charles  A.  Patch  and 
one  Prejean  were  appointed  and  stationed 
as  deputy  sheriffs  at  said  place.  The  only 
Instruction  that  Jolmson  gave  to  the  deputies 
was  to  enforce  the  law,  and  there  Is  no  evi- 
dence that  any  officer  of  the  railroad  company 
gave  to  said  deputies  any  Instructions.  It 
seems  to  have  been  assumed  by  the  depati«9 
that  they  were  to  act  as  watchmen  over  the 
railroad  property,  and  they  so  acted  One 
of  them  was  on  watch  In  the  day,  and  kept 
the  yards  under  supervision,  going  from  point 
to  point  protecting  the  property  from  tres- 
passers; the  other  was  on  gnard  or  watch 
during  the  night,  and  likewise  made  tlie 
rounds  as  often  as  was  necessary  among  the 
cars  that  might  be  standing  upon  the  trada 
to  protect  the  property  against  depredatlont 
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and  the  Inclosure  against  trespassers.  It 
was  the  duty  of  the  said  watchman,  if  they 
saw  persona  trespassing  upon  the  yard  of 
the  company,  to  put  them  out  of  the  inclosure, 
which  they  did  whenever  such  trespassers 
appeared.  The  two  appointees  of  the  sher- 
iff continued  their  services  from  the  times  of 
their  appointment  up  to  December  18,  1905, 
soniethlng  more  than  two  years,  during  which 
time  their  wages  or  salaries  were  paid  by 
tbe  month  by  the  railroad  company. 

On  the  18th  day  of  December,  1905,  Par- 
sons, with  a  number  of  other  persons  entered 
a  box  car  on  the  Texas  &  New  Orleans  Rail- 
road at  Beaumont,  and  remained  In  it  until 
the  car  reached  Echo  about  2  o'clock  the 
next  morning.  An  employe  of  tbe  railroad 
company  came  to  the  car  and  saw  that  there 
-were  persons  inside,  and  when  he  opened  tbe 
door  of  the  car  and  told  them  to  get  out 
they  refused  to  do  so,  whereupon  he  shut  the 
door  and  moved  the  car  down  to  a  point 
near  the  hotel  where  Futch  was,  and,  by  di- 
rection of  the  yardmaster,  tel^honed  to 
Futch  to  come  over;  there  were  some  hobos 
in  a  car.  Futch  went  over  to  the  car,  and 
when  tbe  railroad  employe  opened  the  car 
door  I^tch  had  his  pistol  In  his  hand  and 
ordered  the  men  in  the  car  to  get  out,  which 
they  did.  He  then  told  them  that  he  did  not 
intend  to  arrest  them  and  had  not  arrested 
them  for  riding  In  the  car,  but  he  Intended 
to  put  them  oCC  of  the  company's  property,  and 
ordered  them  to  walk  down  the  track  towards 
tbe  end  of  the  yard.  He  told  them  If  they 
did  not  move  alon^  that  he  would  shoot  Just 
to  see  them  Jump,  or  some  such  language. 
After  fh^  had  gone  about  300  yards  down 
the  track  they  met  another  man  going  In  tbe 
opposite  direction,  who  asked  Futch  for  a 
match,  and  also  asked  hlo  when  a  train 
would  go  west  Just  what  o^urred  is  some- 
what in  doubt,  as  the  witnesses  differ  about 
the  facts,  but  taking  Futch's  statement,  he 
took  the  man  who  approached  blm  to  be  one 
of  the  party  that  he  was  marching  down  to 
the  end  of  the  yard  And  ordered  him  to  stop, 
not  to  come  to  him,  but  to  go  to  his  crowd. 
The  man  bad  nothing  in  his  hands,  made  no 
threats,  but  Futch  thought  he  was  trying  to 
get  hold  of  him  and  fired  at  him,  the  ball 
striking  Parsons  in  tbe  leg,  inflicting  a  wound 
that  made  amputation  of  tbe  limb  necessary. 
Futch  testified  that  he  did  not  receive  any 
orders  from  the  railroad  officials,  and  the 
yardmaster  testified  that  he  never  gave  him 
any  orders.  It  wis  also  proved  that  the  rail- 
road officials  at  one  time  tried  to  get  John- 
son, the  sheriff,  to  remove  Futch  because  the 
latter  would  not  obey  orders  of  the  railroad 
ofiElcers. 

The  first  question  which  presents  Itself  is, 
in  what  character  did  Chas.  A.  Futch  act  at 
the  time  the  injury  was  inflicted  on  Parsons? 
The  fact  that  Futch  was  a  deputy  sheriff 
does  not  prove  that  his  acts  were  official, 
neither  would  the  fact  that  he  was  likewise 
a  watchman,  employed  by  the  railroad  com- 


pany, prove  that  his  acts  were  those  of  a 
servant;  tl;iat  question  must  be  determined 
by  all  the  circumstances  and  facts  placed 
in  evidence.  Dickson  v.  Waldron,  135  Ind. 
507,  34  N.  E.  506,  35  N.  E.  1,  24  L.  R.  A. 
483,  41  Am.  St  Rep.  441. 

The  lawless  condition  of  things  at  Echo, 
and  the  exx)osure  of  the  property  of  the  rail- 
road company  to  depredati<»is  by  the  tramps 
who  assembled  there,  prompted  the  railroad 
comirany  to  apply  to.  the  sheriff  of  Orange 
county  for  the  appointment  of  two  deputies, 
the  purpose  of  the  company  being  to  secure 
protection  for  the  private  property  of  the  cor- 
poration. The  sheriff  had  no  authority  to 
appoint  Qr  to  detail  deputies  to  act  as  guards 
and  watchmen  over  the  property  of  the  rail- 
road. S.  li.,  i.  M.  &  S.  Ry.  Co.  V.  Hackett  58 
Ark.  381,  24  S.  W.  881,  41  Am.  St  Rep.  105. 
In  that  case  the  court  said :  "An  officer  of 
the  law  cannot  engage  as  such  officer  to  guard 
the  property  of  a  private  individual  or  corpo- 
ration not  In  the  custody  of  the.  law."  We 
do  not  mean  to  say  that  an  officer  may  not 
watch  property  to  prevent  threatened  injury. 
It  follows  that  whatever  authority  Futch  had 
to  guard  and  watch  over  the  property  of  the 
railroad  company  and  to  expel  from  its  prem- 
ises trespassers  thereon  must  have  been  de- 
rived from  the  company  and  not  from  the 
sheriff.  Futch  testifled  that  he  had  authority 
to  expel  persons  who  were  trespassing  upon 
the  property  of  the  company,  and  that  he  had 
exercised  that  authority  during  his  stay  there, 
and  it  appears  from  the  testimony  that  he 
had  been  so  engaged  continuously  for  about 
two  years'  time.  During  the  time  that  Futch 
was  so  engaged  the  railroad  company  had 
paid  his  monthly  wages  without  objection. 
It  does  not  appear  that  there  was  any  busi- 
ness to  be  transacted  by  Futch  at  that  time 
and  place  except  that  which  pertained  to  the 
property  of  the  railroad  company,  except 
that  on  a  few  occasions  one  of  the  deputies 
may  have  served  a  subpoena  or  some  process 
from  the  court  From  the  continued  perform- 
ance of  this  service  for  the  railroad  company 
for  two  years,  which  he  could  not  have  done 
as  depu^  sheriff,  and  the  payment  for  the 
services  by  the  railroad  company,  the  con- 
dnslon  Is  natural  that  Futch  was  employed 
by  the  railroad  company  to  serve  it  as  a 
guard  and  watchman  over  its  property,  and 
that  while  so  engaged  he  was  acting  as  its 
agent  and  servant 

Notwithstanding  Futch  was  both  deputy 
sheriff  and  watchman  for  the  railroad  com- 
pany, it  does  not  follow  that  the  railroad 
company  would  be  responsible  for  his  acts 
done  in  his  official  character.  It  therefore 
becomes  necessary  to  inquire  in  what  capaci- 
ty Futch  was  acting  at  the  time  the  shot 
was  flred.  When  Futch  was  called  to  re- 
move the  men  from  tbe  car,  he  might  law- 
fully have  arrested  them  for  violation  of  the 
statute  against  unlawfully  rldiqg  in  such 
cars.  Laws  1895,  p.  178,  c.  113.  Futch  tes- 
tifled that  when  he  ordered  the  men  to  get 
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out  of  the  car  he  told  them  that  he  did  not 
Intend  to  arrest  them,  and  did  not  arrest 
then  tor  any  Tlolation  of  the  law,  but  that 
h«  intended  to  put  them  off  the  company's 
property,  which  he  could  not  have  done  as 
deputy  sheriff,  but  was  authorized  to  do  for 
the  corporation.  It  therefore  appears  that 
at  that  time  he  was  acting  as  the  agent  and 
servant  of  the  railroad  company.  Brill  ▼. 
Eddie,  115  Mo.  606,  22  S.  W.  48&  In  the 
case  last  cited  a  policeman  who  was  author- 
ized to  make  arrests  for  violations  of  ordi- 
nances of  the  city  took  hold  of  a  boy  who 
was  riding  a  train  in  violation  of  such  ordi- 
nances and  pulled  him  from  the  car.  The 
policeman  had  the  authority  to  arrest  the 
boy  for  the  offense,  but  he  did,  not  intend  to 
arrest  him,  only  Intended  to  take  him  off 
the  car  and  pat  him  out  of  the  yard.  The 
policeman  was  also  an  employ^  of  the  rail- 
road company,  and  charged  with  the  duty  of 
keeping  boys  off  the  yard  and  away  from  the 
company's  property.  It  was  contended  that, 
he  being  a  policeman,  the  railroad  company 
was  not  responsible  for  his  act,  and  the  court 
said,  in  substance,  that  If  it  appeared  from 
the  evidence  that  he  was  acting  officially 
and  was  arresting  the  boy,  then  the  company 
would  not  be  responsible;  but  as  It  appeared 
from  the  poUcemaji's  evidence,  and  also  from 
other  circumstances,  that  he  did  not  Intend 
to  make  any  arrest,  but  simply  to  remove  the 
boy  from  the  car  and  from  the  railroad  com- 
pany's premises,  the  court  held  that  his  act 
was  not  official,  but  that  of  a  servant  of  the 
company.  We  think  the  evidence  in  this 
case  shows  that  at  the  time  Futch  marched 
the  men,  including  the  plaintiff,  down  the 
railroad  track  to  put  them  off  the  compa- 
ny's property,  he  was  acting  In  the  capacity 
of  watchman  and  agent  of  the  company,  and 
if  he  fired  the  shot  which  caused  the  injury 
while  in  the  performance  of  or  in  further- 
ance of  that  duty,  then  the  railroad  company 
must  be  held  liable  for  the  conseanences. 

It  is  contended  that  Futch  departed  from 
the  service  of  the  railroad  company  and  be- 
came Involved  in  a  difficulty  with  a  third 
person,  and  that  he  did  not  fire  the  shot  in 
the  discharge  of  any  duty  due  to  the  rail- 
road company.  The  following  charge  was 
asked  by  the  railroad  company,  and  was  re- 
fused: "Gentlemen  of  the  Jury,  you  are  In- 
structed that  if  you  find  from  the  evidence 
that,  on  the  occasion  of  plalntlfTs  Injury, 
the  defendant  Charles  A.  Futch  had  required 
the  plaintiff  and  his  associates  to  leave  the 
premises  and  yard  of  the  defendant  railway 
company,  and  tliat  while  they  were  in  the 
act  of  departing  therefrom  another  person, 
unimown  to  plaintiff  and  his  associates,  ap- 
proached the  defendant  Futch,  and  that  a 
personal  controversy  thereupon  ensued  be- 
tween snch  person  and  the  said  defendant 
Futch,  and  that  as  result  of  such  controversy 
the  defendant  Futch  discharged  his  pistol, 


and  thereby  inflicted  Injury  upon  tbe  plala- 
tiff,  but  that  such  Injury  of  tbe  plaintiff  wu 
not  Intentional,  nor  for  the  purpose  of  eo- 
eircing  him  or  his  said  companions  to  leare 
the  said  yard  and  premises  of  defendant 
railroad  company,  then,  and  In  sach  erect. 
the  plaintiff  Is  not  entitled  to  recover,  and. 
If  you  BO  believe,  you  will  return  your  ve^ 
diet  in  favor  of  the  defendant  railroad  coat- 
pany."  If  the  charge  had  l>een  given,  tb« 
Jury  must  have  found  for  the  railroad  com- 
pany, although  they  t)elieved  Patch  was 
negligent  or  reckless  In  firing  tbe  pistol 
Futch  had  plaintiff  under  his  control,  and 
he  owed  It  to  him  and  his  associates  not  to 
injure  them  through  negligent  or  reckks 
use  of  his  gun.  Undeo  the  requested  charge 
the  Jury  must  have  found  for  defendart 
railroad  company,  although  tbey  believed 
Futch  acted  recklessly  in  firing  his  pfst'.>L 
and  the  evidence  would  Justify  that  condG- 
sion.    The  charge  was  properly  refused. 

The  facts  stated  by  Futch  show  that  st 
the  time  he  fired  the  shot  he  did  It  for  tti« 
purpose  of  compelling  tbe  man  at  whom  be 
fired  to  return  to  the  parties  that  he  bad 
nnder  control  and  whom  he  was  putting  off 
the  yards.  Futch  believed  that  tlie  nn- 
known  man  was  one  of  the  party  that  be 
had  started  to  put  off  the  yard,  and,  so  be- 
lieving, he  had  ordered  him  to  rejoin  tbe 
company  in  order  ttiat  all  might  be  put  off 
the  grounds,  and  upon  his  refusal  to  do  s» 
he  fired  at  him.  Fntch's  evidence  does  not 
show  that  he  had  at  any  time  abandmed  tlie 
purpose  he  had  when  b»  started  with  the 
men  from  the  car  to  take  them  down  tbe 
track  to  the  end  of  it  and  across  the  bridge. 
To  do  this  he  sought  to  keep  them  together. 
The  fact  that  he  was  mistaken  as  to  tlie  un- 
known man's  relation  to  the  others  does  not 
affect  his  relation  to  the  railroad  company 

We  are  of  opinion  that  the  evidence  is 
sufficient  to  sustain  the  Judgment  of  the 
court  whereby  the  railroad  company  ms 
held  liable  to  Parsons  for  tbe  Injuries  la- 
flicted  upon  him  by  Futch.  We  therefore 
affirm  the  Judgments  of  the  district  coort 
and  court  of  Civil  Appeals. 


MISSOURI,  K.  &  T.  RY.  CO.  OP  TEXAS  v. 
STATE. 

(Supreme  Court  of  Texas.     Dec.  9,  190SJ 

1.  Statutes  (§  110%»)— Titi.»— SomcnctcT. 
Under  Const,  art.  3,  {  S5,  reqairing  tbe 
subject  of  a  bill  to  be  expressed  in  its  title.  Ac: 
March  25,  1907  (Laws  30th  Lea.  pp.  82,  9S.  c 
41),  making  it  unlawful  for  Tailroaa  companiei 
to  ran  trains  outside  of  yard  limits  with  Icn 
than  full  crews  of  a  specified  number  of  mes 
each,  is  invalid  for  insufficiency  of  its  title.  "As 
act  to  protect  tbe  lives  and  property  of  die  tn^- 
eline  public  and  the  employte  ot  the  railroadJ 
in  the  state  of  Texas." 

[Ed.  Note.— For  other  cases,  see  Statatn.  I>ec 
Dig.  I  110%.»] 


<For  otbw  easM  sm  lam*  topic  and  ssctloD  NUMBBR  in  Dec.  *  Am.  Diss.  1907  to  data,  *  Bapoitar  latex* 


Digitized  by 


Google 


J 


918 


113  SOUTHWESTEHN  REPORTBB. 


(lex. 


troduced.  Nearly  all  of  the  cases  relied  on 
are  of  this  class,  and  the  general  language 
used  was  with  reference  to  titles  such  as 
were  under  consideration.  Other  cases  deal 
with  statutes  treating  in  a  comprehensive 
way  of  subjects  which  are  themselves  com- 
prehensive and  which  require  titles  equally 
broad.  For  Instance,  the  title  "An  act  to 
adopt  the  common  law  of  England"  Is  regard- 
ed as  sufficient  for  a  statute  the  body  of 
which  corresponds  with  it  Other  Instances 
might  be  given.  The  reason  is  that  the  ti- 
tles truly  and  adequately  express  the  sub- 
jects of  the  acts — that  which  they  purport  to 
do.  We  should  have  a  dlfTerent  question  If, 
under  the  title  just  stated,  an  act  were  pass- 
ed merely  to  adopt  the  rule  in  Shelley's  Case. 
The  question  then  would  be  whether  or  not 
the  title  expressed  the  subject  of  the  act 
While  it  Is  true  that  the  Constitution  does 
not  define  the  degree  of  particularity  with 
which  the  title  of  an  act  shall  express  the 
subject  it  is  equally  true  that  It  does  require 
the  subject  of  the  act  to  be  expressed  in  the 
title.  In  this  the  statute  under  consideration 
so  clearly  fails  to  comply  with  the  require- 
ment that  we  must  hold  it  to  be  Invalid. 

It  follows  that  the  judgment  should  be  re- 
versed, and  that  the  cause  should  be  dis- 
missed. 


WINN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  18, 
1908.) 

1.  Witnesses   (I    345»)  —  Chabaoter  —  Pbiob 
Convictions— Rbmoteness. 

Where,  ;n  a  prosecution  for  homicide,  ac- 
cused was  a  witness  in  his  own  behalf  at  the 
trial  in  May,  1908,  it  was  error  to  permit  the 
state,  in  order  to  discredit  him,  to  prove  that 
he  had  been  indicted  for  Icilling  a  Mexican  In 
1887  or  1888,  and  had  pleaded  guilty  to  theft  in 
1804,  in  the  absence  of  evidence  that  he  had 
not  reformed. 

[Ed.   Note.— For  other  cases,   see  Witnesses, 
Cent.  Dig.  {  1128 ;    Dec.  Dig.  {  345.*] 

2.  Homicide  (J  166*)—TbiaI/— Evidence. 

Where,  in  a  prosecution  for  homicide,  the 
state  claimed  that  the  killing  resulted  from  de- 
fendant's animosity  toward  decedent  and  W., 
because  he  believed  they  had  burned  his  bam, 
it  was  incompetent  for  the  state  to  prove  a  com- 
plete alibi  for  deceased  and  W.  so  far  as  the 
bam  burning  was  concerned,  unless  the  circum- 
stances so  proposed  to  be  proved  were  known  to 
defendant  when  he  accused  deceased  and  W.  of 
burning  the  bam. 
[Ed.   Note.— For  other   cases,    see   Homicide, 

Dec.  Dig.  i  lee.*] 

3.  Homicide  (J  116*)— Self-Defense. 

Where  accused  claimed  that  he  killed  de- 
ceased in  self-defense,  the  circumstances  sur- 
rounding the  killing  must  be  viewed  from  de- 
fendant's standpoint,  and  it  is  immaterial  wheth- 
er snbsequent  evidence  showed  him  to  have  been 
in  danger  or  not. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  I  159;    Dec.  Dig.  i  116.*] 

4.  Homicide  (§  116*)— Self-defense. 

If  the  danger  appeared  real  to  the  defend- 
ant and  under  the  belief  that  it  was  real  he 


shot  and  killed  deceased,  believing  bis  own  life 
was  in  danger,  or  his  person  of  aerions  bodilj 
injury,  the  homicide  waa  justified. 

[Ed.   Note.— For  other   cases,   see    Homiddf, 
Cent  Dig.  SS  158-163;   Dec  Dig.  i  US.*] 
6.  Hoxicide  (S  39*)— Manbi^auohtex. 

If  defendant  met  deceased,  and  defendant's 
previous  belief  that  deceased  had  baxned  his 
bam  and  threatened  his  life  caused  sudden  an- 
ger or  resentment,  rendering  his  mind  incapable 
of  cool  reflection,  and  defendant  tbereapon  kill- 
ed deceased  as  deceased  pointed  a  pistol  at  de- 
fendant the  offense  waa  manslaughter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Dec  Dig.  i  39.*j 

Appeal  from  District  Court,  Umestone 
County ;  L.  B.  Cobb,  Judge. 

S.  H.  Winn  was  convicted  of  manslaughter, 
and  he  appeals.    Reversed  and  remanded. 

James  Klmbell  and  Harper,  Jackson  k 
Harper,  for  appellant  F.  J.  McCotd,  Asst. 
Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  coovlcted  of 
manslaughter,  and  his  punishment  assessed 
at  three  years'  confinement  In  the  poiitn- 
tiary. 

Bill  of  exceptions  No.  1  shows  that  after 
the  state  had  closed  its  evidence  connad  t<x 
appellant  asked  the  court  to  retire  tiie  Jury, 
and  requested  the  court  to  instmct  Out  state's 
counsel  not  to  ask  the  defendant,  when  be 
was  put  on  the  stand  as  a  witness  In  his  own 
behalf,  about  having  been  indicted  for  killin: 
a  Mexican  in  Leon  county,  Tex.,  in  or  about 
1887  or  1888,  nor  to  ask  the  appellant  about 
having  pleaded  guilty  to  theft  of  bogs  in 
Robertson  county  In  the  district  court  in 
1894,  unless  the  state  expected  to  further  at- 
tack the  appellant's  character,  either  for 
his  general  reputation  for  truth  and  veracity, 
or  by  showing  other  offenses  committed  bv 
defendant  after  said  time,  because  said  trans- 
actions were  committed  too  long  ago  to  af- 
fect defendant's  standing  now.  The  court 
refused  to  so  instruct  the  state's  coxinsel,  and 
notified  counsel  for  appellant  the  same  was 
a  proper  question  for  the  state  to  ask  the 
appellant.  Thereupon  the  Jury  was  recalled, 
and  the  appellant  was  placed  npon  the 
stand  as  a  witness  in  his  own  behalf,  and 
upon  cross-examination  counsel  for  the  state 
asked  the  appellant  If  he  did  not  kill  a 
Mexican  in  Leon  county  In  or  about  18S7  or 
1888,  and  was  Indicted  and  tried  therefor, 
and  he  further  asked  him  If  be  did  not  in 
July,  1894,  plead  guilty  to  theft  of  hogs  tn 
Robertson  county.  Appellant  then  and  there 
objected.  The  court  permitted  the  same  to 
be  asked  appellant  to  which  ruling  of  the 
court  appellant  excepted,  because  said  testi- 
mony was  Immaterial  to  any  Issue  In  the 
case,  and  would  not  tend  to  prove  any  fkct 
and  it  was  not  permissible  to  prove  these 
two  Isolated  transactions,  happening  so  long 
ago,  because  they  were  too  remote  to  show 
moral  turpitude.  The  trial  toojs.  place  in 
May,  1908,  and  under  a  long  line  of  aotbor- 
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by  an  unbroken  line  of  authorities.  We  bold 
tbat  said  testimony  was  Inadmissible. 

Bill  of  exceptions  No.  4  complains  of  tbe 
following  charge  of  the  court:  "If  the  der 
fendant  killed  the  deceased  through  sudden 
terror  or  fear,  under  an  unreasonable  belief 
that  his  life  was  In  danger,  his  offense,  if 
any,  was  no  more  than  manslaughter.  If  he 
acted  under  a  reasonable  belief  that  bis  life 
was  In  danger,  he  should  be  acqilitted."  Ap- 
pellant's objection  to  this  charge  is  tbat  It 
limits  the  Jury's  right  to  turn  appellant  loose 
only  on  the  ground  that  his  life  was  In  dan- 
ger, when  the  Jury  might  hare  believed  that 
deceased  only  Intended  to  Inflict  on  defend- 
ant some  serious  bodily  injury,  or  they  might 
have  believed  tbat  In  the  condition  of  the 
pistol  that  he  could  not  have  Inflicted  any 
Injury  and  that  his  life  was  not  in  danger; 
tbat  this  charge  takes  away  the  appearance 
of  danger,  and  limits  the  Jury  to  the  killing 
as  they  see  it,  and  not  as  viewed  by  the  de- 
fendant at  the  time  of  tbe  killing.  The  court 
In  addition  should  have  told  the  Jury  that  the 
circumstances  must  be  viewed  from  defend- 
ant's standpoint,  and  it  was  Immaterial 
whether  subsequent  events  showed  he  was  in 
danger  or  not  If  the  danger  appeared  real 
to  the  defendant,  and  under  the  belief  tbat 
it  was  real  he  shot  and  killed  deceased,  be- 
lieving his  life  was  In  danger,  or  his  person 
of  serious  bodily  Injury,  he  would  be  entitled 
to  an  acquittal ;  but  If  he  met  the  deceased, 
and  his  previous  belief  that  deceased  had 
burned  bis  bam  and  had  threatened  his  life 
caused  sudden  terror,  anger,  rage,  or  resent- 
ment,' such  as  rendered  his  mind  Incapable 
of  cool  reflection,  coupled  with  the  conduct 
and  acts  of  deceased  at  the  time,  then  appel- 
lant would  be  guilty  of  manslaughter. 

For  tbe  errors  discussed,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


BROOKS  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  18, 

1.  Cbiuiral  Law  (}  1144*)— AppkaI/— Recobh 
—Pbesdmptiows— Substituted  Irdictuent. 

Where  accused  was  convicted  on  a  sub- 
fititnted  indictnient,  and  the  record  on  appeal 
fails  to  show  tbat  the  substitution  was  made  b; 
permission  of  the  court,  the  conviction  will  be 
reversed,  as  the  rule  of  presumptions  cannot  be 
indulged  in  to  verify  the  substituted  indictment. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {§  2746,  3018;  Dec.  Dig.  { 
]144.»] 

2.  indictmewt  amd  irfobkation  (j  14*)  — 
Lost  Indictment— Recobd  E^ttbies. 

Record  entries  of  an  order  permitting  sub- 
stitution of  a  lost  Indictment  may  be  amended 
nunc  pro  tunc,  even  at  a  subsequent  term. 

\FA.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  S  l4.*] 

Appeal  from  Bowie  County  Court;    Sam 
H.  Smelser,  Judge. 


F.  M.  Brooks  was  convicted  of  Bwindllufr 
and  he  appeals.    Reversed  and  remanded. 

r.  J.   McCord.  Asst  Atty.  Gen.,   for  Oe 
State. 


BROOKS,  J.    Appellant  was  convicted  of 

swindling,  and  his  punishment  assessed  at 
Imprisonment  In  the  county  Jail  for  one  day 
and  a  fine  of  |25. 

The  record  contains  no  statement  of  facta. 
Appellant  filed  a  plea  to  the  Jurisdiction  <it 
the  court,  the. first  ground  of  wblch  Is  that 
the  substituted  Indictment  or  pretended  sub- 
stituted indictment  nowhere  shows  tbat  said 
cause  was  transferred  by  the  district  clerk  of 
Bowie  county  to  the  county  court  of  Bowie 
county;  and,  second,  because  said  pret«id- 
ed  substitute  indictment  fails  to  show  that 
any  order  was  ever  made  by  the  district 
Judge  of  tbe  Fifth  Judicial  district,  and  of 
which  Bowie  county  is  one  of  tbe  counties 
composing  said  district,  transferring  sa:() 
cause  to  the  county  court  of  Bowie  connty: 
and,  third,  because  there  nowhere  uppeAS* 
on  tbe  face  of  said  pretended  substitute  in- 
dictment that  any  order  was  ever  asked  as 
required  by  law  for  said  substltntion  or  ever 
granted  by  the  court;  and,  fourth,  because 
said  county  attorney,  Patrick  O.  Henry,  has 
never  made  a  written  suggestion  to  the 
court,  as  required  by  law,  that  an  Indictm«it, 
If  any,  was  ever  filed  in  this  cause.  The 
Indictment  appears  to  be  In  the  osnal  form, 
and  immediately  following  same.  In  this 
transcript,  we  find  the  following  statement: 
"I,  Patrick  G.  Henry,  county  attorney  of 
Bowie  county,  Texas,  representing  the  state 
In  said  cause,  do  hereby  state  that  the  fbre- 
going  Indictment  In  the  case  of  State  of  Tex- 
as V.  F.  M.  Brooks,  No.  2,879  upon  the  dock- 
et of  this  court,  Is  substantially  the  same  as 
the  original  Indictment  which  has  been  lost, 
and  Is  the  same  which  I  have  prayed  the 
court  to  substitute  for  said  lost  originaL" 
Signed  officially  by  the  county  attorney. 

This  record  falls  to  show  that  the  sub- 
stitution of  the  lost  Indictment  was  made  by 
permission  of  the  court,  and  Is,  therefore, 
fatal  on  this  appeal.  Graham  ▼.  State.  43 
Tex.  550.  Presumptions  cannot  be  Indulged 
In  to  verify  the  substituted  Indictment;  but 
the  record  entries  may  be  amended  nunc 
pro  tunc,  even  at  a  subsequent  term.  Tur- 
ner V.  State,  7  Tex.  App.  596.  For  further 
authorities  on  this  question,  see  article  470, 
White's  Ann.  Code  Cr.  Proc  In  the  ab- 
sence of  a  proper  order  of  the  court  author- 
izing the  substitution,  the  motion  of  appel- 
lant is  well  taken. 

The  record  not  showing  that  the  court  had 
Jurisdiction  to  try  the  case  under  the  sub- 
stituted Indictment,  It  follows  that  the  Judg- 
ment must  t>e  reversed,  and  the  cause  re- 
manded, and  It  is  accordingly  so  ordered. 
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effect  that  they  were  In  fact  going  flsblng 
at  the  time  they  met  deceased,  when  the 
fatal  difficulty  occnrred.  This  testimony  may 
have  been  cumuIatlTe.  If  we  could  consider 
the  statement  of  facts,  It  would  be  clearly 
so.  Without  the  statement  of  facts,  there- 
fore, we  are  of  opinion  that  the  application 
is  not  In  such  condition  as  to  require  us  to 
reverse  the  Judgment  on  account  of  the  loss 
of  this  testimony.  There  is  enough,  perhaps, 
within  the  bill  of  exceptions,  to  show  that 
this  was  cumulative,  and  the  statement  of  the 
parties  as  to  their  purpose  In  going  In  the 
direction  they  were  traveling  at  the  time  of 
the  difficulty.  The  application  for  continu- 
ance and  the  bill  fall  to  show  that  the  evi- 
dence was  not  cumulative. 

The  second  bill  was  reserved  to  the  testi- 
mony of  the  witness  Duke  In  regard  to  the 
purchase  by  appellant's  father  of  some  shells 
loaded  with  buckshot  on  the  morning  of  and 
prior  to  the  homicide  In  the  evening;  the 
theory  being  that  there  was  no  conspiracy 
shown,  or  at  least  not  sufficient  evidence  In- 
troduced as  a  predicate  for  the  conspiracy  in 
order  to  admit  the  purchase  of  shells  loaded 
wltb  buckshot  In  the  absence  of  defendant 
This  bill  further  shows.  In  this  connection, 
the  state  had  shown  by  John  Davis,  Milage 
Davis,  and  George  Davis,  each,  certain  state- 
ments and  conversations  made  by  the  father 
of  appellant,  who  was  Indicted  as  a  principal 
in  the  same  transaction  in  a  separate  indict- 
ment, these  statements  being  made  in  refer- 
ence to  the  deceased,  and  the  bill  refers  to 
the  statement  of  facts  In  order  to  show  what 
those  witnesses  testified  wltb  reference  to 
those  conversations,  acts,  and  doings  of  M. 
B.  Dobbs,  father  of  ai^>ellant,  as  made  or 
done  In  the  presence  of  defendant,  all  of 
which  refer  to  the  deceased.  As  the  bill  is 
presented,  and  In  the  absence  of  statement 
of  facts,  no  error  Is  shown  In  admitting  this 
evidence.  The  same  question  was  passed  on, 
as  we  understand  the  former  appeal,  cited 
supra. 

Another  bill  of  exceptions  was  reserved  to 
the  court  overruling  some  exceptions  of  ap- 
pellant to  certain  questions  asked  the  mother 
of  appellant  on  cross-examination.  The  bill 
discloses  that  she  testified  on  the  former  trl* 
al  for  her  husband,  M.  B.  Dobbs.  The  steno- 
graphic report  of  her  testimony  was  used  by 
the  state's  attorney  in  asking  questions,  and 
from  that  report  it  seems  he  asked  questions 
of  the  witness.  After  reading  such  questions 
and  answers  as  he  desired  her  to  answer,  and 
at  the  conclusion  of  such  questions  she  stated 
she  did  not  remember  that  she  so  testified  up- 
on the  trial  of  her  husband.  The  state  did 
not  offer  this  in  evidence — simply  used  it  In 
asking  questions,  apparently  for  the  purpose 
of  laying  a  predicate  for  impeachment.  When 
this  was  done,  appellant  then  Introduced  all 
of  her  testimony  before  the  Jury  as  taken 
on  the  trial  of  her  husband,  Including  the 
very  questions  and  answers  that  had  been 


read  to  her  by  the  state's  coonfleL  As  the 
bill  shows  the  matter,  we  fall  to  see  acj 
error. 

With  reference  to  the  testimony  of  the 
witness  Bass,  In  the  absence  of  tbe  testlmanT 
Introduced  on  the  trial,  we  are  of  opini<ai 
that  the  matter  is  not  so  presented  as  to 
show  any  material  error.  Wlthoat  tbe  facts 
before  us  we  are  of  opinion  tbe  bill  of  ex- 
ceptions does  not  sufficiently  show  sncb  error 
as  would  require  a  reversal  of  tbe  Judgmeot, 
even  if  any  is  shown  at  all. 

The  error  In  the  charge  suggested  for  re- 
versal, in  the  absence  of  the  statement  oi 
facts,  will  not  be  revised.  These  may  ban 
Buffidently  presented  the  issues  suggested  tij 
the  testimony. 

As  tbe  record  Is  presented,  we  find  no  er- 
ror which  would  require  a  reversaL  Tbere- 
fore  the  Judgment  la  affirmed. 

BROOKS,  J.,  absent. 

On  Rehearing. 

DAVIDSON, , P.  J.  At  a  former  term  of 
the  court  the  judgment  herein  was  affirmed, 
without  reference  to  the  statement  of  facts, 
on  the  theory  that  the  statement  of  facts 
could  not  be  considered,  having  been  filed 
after  the  time  allowed  by  the  coart,  to  wit. 
20  days.  TTpon  a  review  of  the  matter  we 
are  satisfied  now  that  that  condualon  was 
erroneous.  The  Judgment  of  the  court  allow- 
ed 20  days,  whereas  the  act  of  the  Tblrtletb 
Legislature  authorized  30  days.  In  which  to 
file  statement  of  facts.  The  theory  upon 
which  the  afilrmance  was  had  was 'that  9> 
days  were  allowed  appellant,  but  tbat  it  did 
not  compel  him  to  take  that  time  If  he  saw 
proper  to  take  less  time,  and,  having  obtained 
an  order  for  that  purpose,  he  would  be  con- 
fined to  tbe  time  requested  by  bim  and  !>et 
forth  in  the  Judgment.  A  review  of  the 
question  convinces  us  that  that  condnslon 
was  erroneous.  We  now  follow  the  rule  an- 
nounced by  tbe  Court  of  Civil  Appeals  In 
Garrison  y.  Richards  et  al.,  107  S.  W.  861. 
and  St.  Louis  Southwestern  Ry.  Co.  of  Texas 
T.  Nelson,  106  S.  W.  182.  We  are  of  <4>lnioii. 
upon  a  review  of  these  cases,  that  they  an- 
nounced the  correct'  doctrine.  Tbe  Judgment 
of  affirmance,  without  reference  to  tbe  state- 
ment of  facts.  Is  set  aside,  and  tbe  case  wQl 
be  now  decided  upon  its  merits.  A  sofficieit 
statement  of  the  case  will  be  found  In  the 
former  appeal,  as  reported  In  61  l?ex.  O. 
R.  113,  100  S.  W.  946. 

Appellant  sought  a  conttnnance  of  tbe  case 
on  account  of  the  absence  of  quite  a  number 
of  witnesses.  This  was  overruled,  and  pro- 
cess ordered  for  the  absent  witnesses,  except 
Henry  Honzell,  who  was  alleged  to  reside  in 
Parmer  county.  Process  was  served  on  all 
of  the  absent  witnesses,  and  they  were 
brougiht  into  court,  except  Henry  HonaelL 
By  him  It  was  proposed  to  be  shown  that  on 
the  evening  of  the  bomldde  appellant  and 
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pocket,  where  the  CTldence  tended  to  show  a 
conspiracy  between  them. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  1002-1010 ;  Dec.  Dig.  {  424.*] 
8.  WiTHiasM  (§  268*)  — Oboss-Examinatidn. 
▲ccased's  wife  having  testified  that  she  saw 
the  homicide  and  to  facts  tending  to  show  that 
decedent  was  the  aggressor,  the  state  could  ask 
her  on  her  cross-examination  whether  she  saw 
decedent's  son,  who  was  with  him,  and  ask 
her  whether  decedent  was  driving  a  horse  or 
a  mule,  and  just  where  she  was  when  the  en- 
counter occurred,  and  concerning  her  oppor- 
tunity to  see  the  killing,  to  test  her  credibilii?. 

[Eid.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  9ai-&18 ;    Dec.  Dig.  }  268.*] 

4.  GBimNAi.  Law  (!  404*)  —  Deuonstbacite 
EviDENOB— Decedknt's  Clothino. 

It  was  proper  to  exhibit  decedent's  shirt, 
and  to  allow  a  witness,  who  was  about  dece- 
dent's size,  to  put  it  on  in  the  jury's  presence, 
where  such  exhibition  aided  the  jury  In  deter- 
mining the  controversy  as  to  the  situation  of 
the  parties  when  the  homicide  occurred,  though 
some  of  the  facts  sought  to  be  shown  were  con- 
ceded. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent.  Dig.  i  891 ;  Dee.  Dig.  I  404.*] 
o.  Cbiminai,  Law  d  822*)  —  Instbuotions — 

BUBDEN   OF  PBOOF. 

An  instruction  that  if  the  jury  believed  be- 
yond reasonable  doubt  that  accused  intentional- 
ly and  unlawfully  killed  decedent,  and  found 
that  the  facts  did  not  ektablish  express  malice 
beyond  reasonable  doubt,  and  that  the  facts  es- 
tablished beyond  reasonable  doubt  that  the  hom- 
icide was  not  of  the  grade  of  manslaufshter  and 
was  not  Justified  on  the  ground  of  self-defense, 
as  manslaughter  and  self-defense  were  there- 
inafter defined,  then  the  facts  did  not  tend  to 
mitigate  or  justify  the  act,  and  there  was  noth- 
ing to  reduce  the  killing  below  murder,  "as  these 
expressions  are  used  in  the  above  charge  on 
murder  in  the  second  degree,  and  you  may  find 
implied  malice  and  that  the  oCFense  is  murder  in 
the  second  degree,"  was  not  erroneous,  as  shift- 
ing the  burden  of  proof  and  as  infringing  the 
doctrine  of  reasonable  doubt,  when  considered 
with  other  instructions  distinguishing  murder  in 
the  first  and  second  degrees,  defining  implied 
malice  and  manslaughter,  and  giving  accused 
the  benefit  of  any  doubt  as  to  the  grade  of  the 
offense  committed. 

(HJd.  Note. — ^For  other  cases,  see  Criminal 
i>aw,  Cent.  Dig.  {}  1990-1995;  Dec.  Dig.  | 
822.*] 

6.  Cbiminal  Law  (J  809*)— Inbtbuctioks. 

The  instruction  was  not  erroneous,  as  be- 
ing confusing  and  misleading, 
[E>i.    Note.— For    other   cases,    see    Criminal 


Law,  Cent.   Dig.   SS  1961-1967;    Dec.   Dig.   S 


809.* 


7.  Cbiminai,  Law  (J  763*)  —  iNSTRncTioNS — 
Pbovince  of  Coubt  and  Jubt— Weiodt  or 
THE  Evidence. 

The  instruction  was  not  erroneous,  as  be- 
ing on  the  weight  'of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw.  Cent.  Dig.  S8  1731-1748;  Dec.  Dig.  g 
763:*  Homicide,  Cent  Dig.  gg  579,  603,  631, 
&1S.1 

8.  Homicide  (g  295*)  —  Inbtbdctionb  — Man- 

SLAUOHTEB. 

An  instruction  on  manslaufshter  was  not 
erroneous,  as  limiting  the  jury,  in  determining 
provocation  or  adequate  cause,  to  thinc^  hap- 
pening at  and  immediately  before  the  difficulty, 
where,  in  connection  therewith,  the  court  in- 
structed that  any  condition  or  circumstance 
creating  sudden  passion,  whether  accompanied 


by  bodily  pain  or  not,  is  deemed  adequate 
that  where  there  are  several  causes  to  arosv 
passion,  it  Is  for  the  jury  to  determine  irheth«r 
all  such  causes  combined  might  do  so ;  and  that 
in  passing  upon  the  sufficiency  of  the  provoca- 
tion and  on  the  effects  of  the  passion  on  acca^ 
ed's  inind,  the  jury  might  consider  all  the  evi- 
dence in  the  case. 

[Ed.  Note. — For  other  cases,  see  Momicitie,. 
Cent  Dig.  gg  600-609;   Dec.  Dig.  |  295.*] 

9.   HOKICXDE  (g  300*)  —  iNSTBDCnONS  —  SELF- 

Defense. 

Where  accused  and  his  son  were  chaTg«4 
with  homicide  as  principals,  the  son  having  done 
the  shooting,  an  instruction  on  self-defense  wts. 
not  erroaeooB,  as  infringing  the  doctrine  of  ap- 
parent danger  and  af  omitting  to  direct  I'.i 
jury  to  judge  the  case  from  the  son's  stard- 
point  in  passing  on  the  question  of  appearaii:>s 
of  danger  to  accused,  where  the  court  lostmctcd 
that  a  reasonable  apprehension  of  death  or 
great  bodily  harm  will  excuse  one  in  nsing  all 
necessary  force  to  protect  his  life  or  person: 
that  it  is  not  necessary  that  there  be  actnil 
danger,  if  he  acts  upon  a  reasonable  appreLe:::- 
sion  of  danger  as  it  appears  to  him  from  t.» 
standpoint;  and  that  m  such  case  one  actic; 
under  such  real  or  apparent  danger  need  not  re- 
treat to  avoid  the  necessity  of  kiUing,  and  where 
the  same  doctrine  was  applied  in  another  pan- 
graph  to  the  connection  of  the  son  witb  the  cs<e 
as  creating  reasonable  apprehension  ot  danger 
in  his  mind. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  g»  614-632;    Dec.  Dig.  g  300.*] 

Appeal  from  District  Coart,  Titos  County; 
P.  A.  Turner,  Judge. 

M.  B.  Dobbs  was  conrlcted  of  ta<xnlclde;  and 
he  appeals.    Affirmed. 

Balaton  &  Ward  and  Sam  D.  Snodsrass, 
for  appellant  F.  J.  McGord,  Asst.  Attr. 
Gen.,  for  the  State. 

BAMSEY,  J.  This  Is  the  second  appeal  In 
this  case.  A  report  of  the  first  appeal  will 
be  found  in  61  Tex.  Cr.  B.  629.  103  S.  W.  915. 
The  companion  case  of  Milton  Dobbs  Is  r^ 
ported  In  51  Tex.  Cr.  B.  113,  100  S.  W.  Wl 
A  full  statement  of  the  case  and  tbe  facts  of 
the  killing  are  deemed  unnecessary-  The 
record  is  quite  Toluminous,  and  many  rea- 
sons are  urged  wby  tbe  case  should  be  re- 
versed. 

1.  The  testimony  shows  that  the  deceased 
was  killed  on  a  public  road  leading  from 
Pittsburg  to  Mt  Vernon,  a  short  distan<.v 
from  appellant's  home.  It  Is  claimed  by  the 
state  that  aroellant  and  Milton  Dobbs  knew 
that  the  deceased  would  pass  near  where  b<> 
was  killed,  and  that  they  met  him  tliere  for 
the  purpose  of  Injuring  or  killing  him.  Ap- 
pellant's theory  was  that  the  meeting  was 
accidental,  and  that  immediately  on  their 
meeting  the  deceased  assaulted  appelant: 
that  they  engaged  in  a  scuffle  over  a  shot- 
gun, which  was  broken,  deceased  retaining 
the  barrel,  and  was  in  the  act  of  striking  ap- 
pellant with  it  when  he  was  shot  by  bis  son 
to  prevent  death  or  serious  injury  to  appel- 
lant, his  father,  as  shown  by  the  testimon.v 
of  appellant's  wife.  There  is  much  testi- 
mony in  the  record  tending  to  show  a  very 


•For  othar  caaes  see  same  topic  and  secUon  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  data,  ft  Rcpoitar  Indazaa 
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tlona  In  respect  to  the  little  boy  of  deceased, 
who  was  with  him,  and  developed  from  her, 
in  substance,  that  she  had  not  seen  the  boy. 
They  also  asked  her  in  reference  to  whether 
deceased  was  driving  a  horse  or  a  mule. 
They  also  asked  her  many  questions  in  re- 
spect to  Just  where  she  was  when  the  fatal 
encounter  ensued  and  her  opportunity  of  see- 
ing the  killing.  We  think  all  the  matters 
were  so  inextricably  and  closely  connected 
with  matters  testified  to  on  direct  examina- 
tion that  her  testimony  would  under  any 
fair  rule  be  admissible.  This  court  has  gone 
quite  far  enough  In  limiting  the  scope  of  the 
cross-examination  of  the  wife.  We  think, 
however,  in  this  case  there  can  be  no  doubt 
that  the  matters  inquired  had  such  relation 
to  the  direct  testimony  of  the  wife,  and  were 
so  necessarily  Important  to  elucidate  the 
truthfulness  of  her  testimony  in  chief,  and 
80  obviously  related  thereto,  as  not  to  be  the 
subject  of  substantial  complaint  This  case 
is  easily  distinguishable  from  the  cases  of 
Stewart  v.  State  (Tex.  Cr.  App.)  106  S.  W. 
685,  and  Jones  v.  State  (Tex.  Cr.  App.)  110 
S.  W.  741. 

4.  Again,  complaint  is  made  of  the  action 
of  the  court  In  permitting  the  state  to  offer 
In  evidence  the  clothing  worn  by  the  deceas- 
ed when  shot.  Before  this  was  done  Dr.  J. 
B.  Florence  had  given  minute  and  particular 
testimony  as  to  the  location  and  range  of 
the  shots  which  killed  MIcham,  the  deceased, 
as  well  as  the  exact  location  of  the  powder 
burns  on  the  shirt,  both  at  the  point  of  en- 
trance of  the  wound  and  on  the  shirt  sleeve. 
After  this  had  been  done  the  state  intro- 
duced the  sheriff,  D.  H.  Carpenter,  who  pro- 
duced the  bloody  shirt  that  deceased  wore 
at  the  time  he  was  shot,  and  testified  It  was 
In  the  same  condition  as  it  was  when  taken 
.off  the  deceased,  except  the  blood  on  the  shirt 
was  now  dry  and  it  was  wet  when  taken  off. 
At  the  instance  of  the  district  attorney  the 
witness  put  on  the  shirt  In  the  presence  of 
the  Jury,  and  showed  them  a  large  hole  In 
it  that  he  testified  was  burned  there  by  pow- 
der. The  witness  also,  at  the  instance  of  the 
state,  testified  there  was  blood  on  the  collar 
of  the  shirt  The  production  of  this  article 
of  clothing  was  objected  to  by  appellant  and 
appellant  also  objected  to  the  witness  Car- 
penter putting  said  shirt  on  In  the  presence 
and  sight  of  the  Jury,  upon  the  following 
grounds:  "Because  said  shirt  did  not  tend 
to  explain  any  controverted  issue  In  this 
case,  and  It  is  only  offered  for  the  purpose  of 
inflaming  the  minds  of  the  Jury  against  the 
defendant  in  this  case;  that  the  defendant 
had  not  controverted  any  fact  proven  by  the 
state  as  to  the  location  and  character  of  the 
wovmd  on  the  deceased,  nor  had  not  contro- 
verted any  fact  proven  by  the  state  as  to 
the  location  or  extent  of  the  powder  bum  on 
the  shirt,  but' that  the  defendant's  counsel  did, 
in  making  his  objection  to  the  introduction 
of  said  bloody  shirt  In  evidence,  state  to  the 
court,  in  the  presence  of  the  Jury,  that  the 


defendant  admitted  that  the  wonnd.  was  lo- 
cated exactly  as  the  state's  witness.  Dr.  J. 
B.  Elorence,  testifled  It  was  located,  and 
that  the  defendant  did  not  controrert  anr 
fact  proven  by  the  state  as  to  the  locatkc 
of  the  said  wound."  These  objections  wer^ 
by  the  court  overruled,  and  testimony  admit- 
ted, as  we  have  briefly  indicated. 

This  bill  of  exceptions  was  approved,  wiu 
a  lengthy  explanation  by  the  conrt  snbstaa- 
tlally  as  follows:    "It  had  been  proven  ttaz 
the  deceased  was  about  the  height  and  size 
of  said  witness  Carpenter.     A    'woimd  va5 
found  on  the  side  of  deceased's   head,  near 
the  top.     It  was  about  two  inches  long  aE>: 
went  to  the  skull.     This  wound  was  foms-l 
for  the  first  time  by  Dick  King  after  be  had 
shaved  him  and  was  combing  his  hair  pre- 
paring the  body  for  burial.    This  was  alxw: 
2  or  3  o'clock  In  the  morning  after  deceaseC 
was  killed.    The  state  contended  that  defend- 
ant struck  deceased  on  the  head  with  hi5 
double-barrel  gim,  and  broke  tbe  gun,  aad 
inflicted  this  wound  on  the  head,  and  knock- 
ed him  out  of  his  buggy,  and  that  Mil:.« 
Dobbs  then  shot  him.     There  was   a  great 
deal  of  evidence  about  tbe  wound.     Was  !t 
contuse  or  incisive?     What  was   Its  len^b 
and  depth?     When  and  how  and  by  wbns 
was  It  found?     Defendant  proved  by  pli^i- 
cians  that  such  a  wound  would  bleed  inmie- 
diately  and  profusely — would    saturate  the 
hair  and  shirt  with  blood.    Much  testlmooy 
as  to  color,  amount,  and  length  of  tlie  de- 
ceased's  hair.     There   was  much   testimony, 
and  very  conflicting,  as  to  the  blood  in  tbe 
lialr  and  on  tbe  shirt  of  the  deceased — some 
witnesses  saying  tbe  whole  collar,   bosom, 
and  shoulders  of  the  shirt  were   saturated 
with    blood;    others    saying   there    was   no 
blood   on  the  shirt  and  none   on    bis   hair. 
The   defendant   contended  that   this   wound 
was  not  Inflicted  in  the  manner  contended 
by  the  state — no  blood  in  his  hair,  nor  on 
his  face,  nor  on  his  shirt;   that  the  woacd 
must  have  been  Inflicted  after  death,  because 
it  did  not  bleed.    It  may  have  been  inflicted 
in  putting  tbe  body  In  the  wagon,  or  wbi^e 
hauling   it   home   In    a   wagon    over    rongb 
roads,  or  in  some  way  after  death.     It  was 
a  sharp  Issue  whether  or  not  the  shirt  was 
bloody.    I  allowed  the  shirt  to  be  Introduced 
in  evidence  on  this  issue.     It  was  bloody  aD 
over  the  collar,  shoulders,  and  bosom.    TfaU 
shirt  could  not  have  been  bloodied  from  tlie 
wound  In  the  side.    Where  the  blood  was  on 
the  shirt  showed  conclusively  that  the  blood 
came  from   the  wound  in  the  head.     Tbe 
wife  of  the  defendant  testifled  that' tbe  hnv 
band  was  down  on  the  ground,  and  that  tbe 
deceased  was  standing  over  him  with  the 
gun  barrels  drawn  in  a  striking  position, 
when  Milton  Dobbs  shot  deceased  to  save 
his  father.     The  state  contended  that  the 
holes  in  the  shirt  sleeves  and  in  the  body  of 
the  shirt  could  not  have  be«i  made  by  one 
shot,  and  there  was  only  one.  If  Mrs.  Dobts 
told  the  truth.    Carpenter  being  in  alxe  Just 
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stance  whldi  Is  capable  of  creating  and  does 
create  sudden  passion,  such  as. anger,  rage, 
sudden  resentment,  or  terror,  rendering  tbe 
mind  Incapable  of  cool  reflection,  whether  ac- 
companied, by  bodily  pain  or  not.  Is  deemed 
adequate  cause;  and  where  there  are  sev- 
eral causes  to  arouse  passion,  although  no 
one  of  them  alone  constitutes  adequate  cause. 
It  Is  for  you  to  determine  whether  or  not  all 
such  causes  combined  might  be  sufficient  to 
do  so.  In  passing  upon  the  sufficiency  of 
the  provocation  and  on  the  effects  of  the  pas- 
sion upon  the  mind  of  the  defendant,  you 
may  consider  all  the  evidence  In  this  case." 

7.  Finally,  it  Is  objected  that  the  charge 
of  the  court  submitting  the  law  of  self-de- 
fense Is  erroneous,  In  that,  as  framed,  it  Is 
an  Infringement  of  the  doctrine  of  apparent 
danger,  and  that  It  nowhere  told  the  Jury 
that  they  would  Judge  the  case  from  Mil- 
ton Dobbs'  standpoint  In  passing  on  the  ques- 
tion of  appearances  of  danger  to  M.  B. 
Dobbs.  This  criticism  seems  not  to  be  borne 
out  by  the  record.  Among  other  things,  in 
connection  with  the  law  of  self-defense,  the 
court  Instructs  the  Jury  as  follows:  "A  rea- 
sonable apprehension  of  death  or  great  bodi- 
ly harm  will  excuse  a  party  In  using  all  nec- 
essary force  to  protect  bis  life  or  person, 
and  It  Is  not  necessary  that  there  should  be 
actual  danger,  provided  he  acted  upon  a 
reasonable  apprehension  of  danger  as  It  ap- 
peared to  him  from  his  standpoint  at  the 
time,  and  in  such  case  the  party  acting  under 
such  real  or  apparent  danger  Is  In  no  event 
bound  to  retreat  In  order  to  avoid  the  neces- 
sity of  killing  his  assailant."  The  same  doc- 
trine is  applied  In  another  paragraph  to  the 
attitude  and  connection  of  Milton  Dobbs  with 
the  case  and  the  facts  and  circumstances  as 
raising  and  creating  reasonable  apprehension 
of  danger  In  his  mind. 

The  case  seems  to  have  been  well  tried, 
and,  as  we  believe,  there  was  no  error  com- 
mitted by  the  trial  court  It  is  therefore 
ordered  that  the  Judgment  of  conviction  be, 
and  the  same  is  hereby,  in  all  things,  af- 
firmed. 


JONES  ▼.  STATE 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  18, 

Obiminai.  Law  (I  594*)— Comtikuancb— Ab- 
sent Witnesses. 

A  first  continuance  shonld  have  been  grant- 
ed for  want  of  several  witnesses  residing  in  a 
city  in  the  country;  the  application  stating 
the  house  residence  of  each,  and  that  defendant 
expects  to  prove  by  them  a  complete  case  of 
self-defense,  and  showing  that  a  proper  sub- 
pcena  issued  for  them,  and  the  sherifTs  return 
showing  they  were  not  found,  and  defendant  and 
another  having  at  the  trial  sworn  to  a  perfect 
self-defense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1321-1332;  Dec.  Dig.  f 
B»4.*] 


Appeal  from  Criminal  District  Oonrt,  Dal- 
las County;    W.  W.  Nelms,  Jndge. 

Irene  Jones,  alias  Irene  Harris,  an>eti| 
from  a  conviction.    Reversed  and  remanded 

F.  J.  McCord,  Asst  Atty.  Geo^  for  tbc 
State. 

BROOKS,  J.  Appellant  was  conTlcted  c: 
murder  in  the  second  degree,  and  ber  piii> 
Ishment  assessed  at  15  years'  confinement  is 
the  penitentiary. 

There  is  but  one  question  tliat  we  deec 
necessary  to  pass  upon  In  thia  case,  aul 
that  Is  appellant's  first  application  for  cg:- 
tlnuance.  The  same  has  all  tbe  legal  re-}- 
ulsites  of  a  first  application,  and  aaks  for 
a  continuance  for  the  want  of  tbree  or  four 
witnesses  who  reside  In  the  dty  of  DaLu 
and  the  application  shows  that  premier  sa'i- 
poena  had  been  Issued  for  same;  but  tb* 
return  of  the  sheriff  shows  the  witnessei 
not  found.  The  application  statea  tbe  res- 
idence of  each  witness  in  the  dtr,  street 
and  number,  and  says  that  said  testlmasy 
is  desired,  and  that  appellant  expects  to 
prove  by  said  witnesses  a  complete  case  of 
self-defense.  Appellant  and  her  sister,  dar- 
ing tbe  progress  of  tbe  trial,  swore  to  t 
case  of  perfect  self-defense.  This  Is  the 
condition  of  this  record.  It  follows  that 
the  court  erred  in  refusing  to  grant  the  coo- 
tinuance. 

The  Judgment  Is  accordingly  rerersed,  and 
the  cause  Is  remanded. 


HOLLOWAT  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Xov.  U, 
1908.) 

1.  CannNAi.  Law  (|  829*)— Tbiatt— Iwararc- 

TIONS. 

Requested  charges  that  a  mere  InvitatiM 
or  request  to  a  woman  to  have  camal  inter- 
course did  not  ccmstitute  an  attempt  to  commit 
rape,  and  unless  accnsed  at  the  time  attempted 
to  ose  such  force  to  accomplish  his  pniporf 
without  her  consent  as  would  have  been  suffi- 
cient, conBiderine  the  relative  strength  of  tbe 
parties,  was  snmciently  covered  by  a  charge 
that  a  mere  invitation  from  a  man  to  a  woman 
to  have  intercourse  does  not  constitute  a  panisk- 
able  offense,  and  if  accused  requested  proseco- 
trix  to  have  intercourse,  but  did  not  attempt 
to  have  camal  knowledge  of  her  by  force  witB- 
out  her  consent  and  against  her  will,  he  afaooid 
be  acquitted. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  }  2011 ;  Dec  Dig.  i  829.*] 

2.  (TsmiNAi,  Law  (S  1109*)— ^^^kai,— Hash- 
.     I.ESS  Ebbob. 

In  a  prosecution  (or  attempt  to  commit 
rape,  prosecutrix's  answer  to  a  question  wheth- 
er she  knew  what  accnsed  meant  by  his  le- 
mark,  when  she  ran  off  at  the  time  of  tbe  at- 
tempted rape,  "If  It  is  all  right  with  yon.  it  it 
all  right  with  me,"  that  she  knew  veiy  wtl' 
what  he  meant,  was  not  reversible  error ;  chr 
not  having  given  her  (q>lmon  as  to  what  be 
meant. 

[Ed.    Note.— For   other   cases,    see   Ciiminsl 
Law,  Dec.  Dig.  |  1168.*] 
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8.  Rape  (|  46*)— Kvidencb— Admissibimtt. 

In  a  proeecQtion  for  attempt  to  commit 
rape,  evidence  that  the  morning  after  the  alleged 
attempt  accused  and  another  were  approaching 
the  house  of  proaecutriz's  father,  and  when 
they  saw  him  come  ont  in  the  yard  with  a  gun 
they  turned  and  rapidly  rode  away,  was  admis- 
sible to  show  guilty  knowledge,  though  it  had 
Dot  been  shown  that  accused  or  his  companion 
knew  the^person  with  the  gun,  or  that  he  was 
prosecutrix's  father. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  8  S4;    Dea  Dig.  i  46.*] 

4.  Rape  (|  46*)— Attempt  to  Coioot  Kapk— 
Evidence — Weight. 

That  accused  and  his  companion  did  not 
know  the  relationship  between  ue  person  with 
the  gun  and  prosecutrix  only  went  to  the  weight 
of  the  evidence,  and  not  to  its  admissibility. 

[Ed.  Note.— For  other  cases,  see  Rape,  Dec. 
Dig.  i  46.*] 

5.  Witnesses  (|  329«)— Oboss-Examinatioh— 
To  Test  Cbedibii-itt. 

In  a  prosecution  for  attempt  to  commit 
rape,  after  accused  had  induced  prosecutrix  to 
ride  with  him  to  a  place  where  he  stated  her 
husband  was  sick,  a  question,  on  cross-examina- 
tion, to  a  witness  who  had  furnished  liquor  on 
■which  prosecutrix's  husband  became  intoxicat- 
ed at  the  time  of  the  alleged  rape,  whether,  if 
he  promised  accused  to  keep  prosecutrix's  hus- 
band at  his  house  while  accused  raped  her,  he 
would  come  into  court  and  tell  about  it,  and  a 
question  to  another  witness,  who  was  seen  with 
accused  on  the  night  of  the  rape  at  the  place 
where  prosecutrix's  husband  was  drunk,  wheth- 
er he  should  tell  of  it  in  court  if  he  kept  watch 
while  accused  went  to  rape  prosecutrix,  were 
proper,  to  test  the  credibility  of  the  witnesses. 

[Ed.  Mote. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  1104;   Dec  Dig.  f  829.*] 

6.  Witnesses  (|  329*)— GBoss-BzAianATioN— 
Scope. 

Great  latitude  is  allowed  on  cross-examina- 
tion ;  any  question  tending  to  show  the  credibil- 
ity of  the  witness  regarding  the  matter  testi- 
fied to,  or  the  probability  of  the  testimony,  be- 
ing proper,  if  it  does  not  call  for  hearsay. 

[Ed.   Note.— For  other  cases,   see   Witnesses, 
Cent.  Dig.  {  1104;    Dec.  Dig.  i  329.*] 

7.  Raps  (f  46*)— Evidence- Admibsibiutt. 

In  a  prosecution  for  attempt  to  commit 
rape,  where  the  evidence  showed  that  accused 
had  on  a  white  hat  at  the  time,  the  state  could 
prove  the  color  of  the  hat  he  had  on  at  the  ex- 
amining trial,  and  that  during  that  trial  he  ex- 
changed the  white  hat  for  a  black  one. 

[Ed.  Note.— For  other  cases,  see  Rape,  Dec. 
r>ig.  8  46.*) 

S-  Rape  (8  45*)— Evidence— Competenct— Ex- 
clusion AB  Res  Inter  Alios  Acta. 

In  a  prosecution  for  attempt  to  commit 
rape,  where  the  evidence  showed  accused  had 
on  a  white  hat  at  the  time,  testimony  that  the 
witness  noticed  accused  had  on  a  white  hat  on 
the  day  of  the  examining  trial,  and  that  when 
he  alighted  from  the  train  witness  remarked, 
"There  he  is  now,  with  the  same  white  hat  he 
bad  on  the  night  of  the  offense,"  was  highly  prej- 
udicial and  inadmissible,  as  res  inter  alios  acta. 

[Ed.  Note.— For  other  cases,  see  Rape,  Dec. 
Dig.  8  45.»] 

9.  Criminal  Law  (8  419»)—Bvidence— Hear- 
say. 

The  testimony  was  also  inadmissible  as 
hearsay. 

(Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Dec.  Dig.  8  419.*] 


10.  Cbiminai  Law  (8  448*)— Bvidihoe— Opik- 
lON  Evidence— Admiesibllitt'., 

In  a  rape  prosecution,  where'  the  evidence 
showed  that  accused  wore  a  white  hat  at  the 
time  of  the  rape,  testimony  by  a  witness  that 
he  remarked,  when  accused  came  to  the  prelim- 
inary examination,  that  prosecutrix  would  sure- 
ly identify  accused,  because  he  then  wore  the- 
same  white  hat,  was ,  inadmissible  as  opinimi 
evidence. 

[Eld.  Note.— For  other  cases,  se«  Criminal: 
Lew,  Dec.  Dig.  8  448.*] 

11.  Cbiminai,  Law  (8  719*)  — Tbiai,  — Aboit-' 
MENT— Improper  Statements. 

In  a  rape  prosecution,  statement  by  the- 
state's  attorney  In  argument  that  if  the  jury 
found  accused  not  guilty  he  might  enter  their 
homes  and  take  their  wives  away  and  rape 
them,  and  that  accused  and  one  of  his  witnesses 
were  gambling  companions,  being  out  of  the  rec- 
ord, were  improper. 

[Ed.  Note. — For  other  cases,  see  Criminal' 
Law,  Cent.  Dig.  8  1668 ;   Dec.  Dig.  8  719.*] 

12.  Rape  (8  16*)— "Attempt  to  Commit  Raps" 
-"Force." 

Under  Pen.  Code  1895,  art.  640,  provid- 
ing that  if  it  appears,  on  a  trial  for  rape,  that 
the  offense,  though  not  committed,  was  attempt- 
ed by  the  use  of  any  of  the  means  stated  in 
articles  634,  C35,  and  636,  but  not  so  as  to 
make  it  an  assault  to  commit  rape,  the  jury 
may  find  accused  guilty  of  an  attempt  to  com- 
mit rape,  and  article  634,  making  the  deflnitioD 
of  "force"  in  assault  and  battel^  applicable  to- 
the  crime  of  rape,  in  which  case  it  must  be  sufiS- 
cient  to  overcome  resistance,  considering  the  rel- 
ative strength  of  the  parties,  etc.,  in  order  to 
constitute  an  "attempt  to  commit  rape,"  there 
must  have  been  an  intent  to  use  such  force  as 
would  constitute  rape  or  an  assault  to  commit 
rape,  but  the  attempt  to  apply  the  force  must 
have  failed,  so  that  it  did  not  amount  to  rape 
or  an  assault  to  commit  rape. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  8  14 ;  Deo.  Dig.  §  15.* 

For  other  definitions,  see  Words  and  Phrases,. 
vol.  1.  p.  627 ;    vol.  8,  pp.  2868-2870.] 

Appeal  from  District  Coart,  Oonzales  Coun- 
ty;   M.  Kennon,  Judge. 

J.  T.  Holloway  was  convicted  of  an  at- 
tempt to  commit  rape,  and  be  appealed.  Re- 
versed and  remanded. 

P.  J.  Greenwood  and  J.  W.  Rainbolt,  for 
appellant  F.  J.  McCord,  Asst  Atty.  Gen.^ 
and  R.  F.  Nixon,  Co.  Atty.,  for  the  State. 

BROOKS,  J.  Appellant  was  tried  and 
convicted  of  an  attempt  to  rape,  and  his 
punishment  assessed  at  five  years'  confine- 
ment in  the  penitentiary. 

The  testimony  of  the  prosecutrix,  Marcy 
Smlth,  is  in  substance  as  follows:  "About  11- 
o'clock  at  night,  on  March  1,  1907,  some  one- 
came  to  my  house  and  holloed,  and  I  went, 
and  woke  up  my  father-in-law,  Mr.  E.  W. 
Smith,  and  told  him  that  some  one  was  at. 
the  front  gate,  and  for  him  to  see  what  he- 
wanted.  Mr.  Smith  went  out  to  the  front 
gate,  and  came  back  and  delivered  me  a  mes- 
sage to  the  effect  that  my  husband  was  sick 
and  wanted  me  to  come  to  Mr.  George  Gray's 
bouse,  where  he  was.  My  father-in-law,  the- 
baby,  and  myself  started;  Mr.  Smith  carry- 
ing the  baby.    After  we  bad  started  on  the 
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road  leading  to  Mr.  Gray's  bouse,  a  man 
whom  I  tooK  to  be  Tonnle  Gray,  riding 
horseback,  said  to  my  father-in-law  to  let 
him  carry  the  baby,  and,  after  he  (the  de- 
fendant) had  the  baby,  he  said  to  me  to  get 
up  behind  him  on  his  horse,  as  he  could 
carry  me  to  Mr.  George  Gray's  much  quick- 
er than  I  could  walk,  and  I  refused,  saying 
that  1  was  afraid  of  the  horse;  but  the  de- 
fendant insisted  on  me  riding,  saying  that 
the  horse  was  perfectly  gentle,  and  that  be 
would  not  run.  I  was  excited  and  worried 
about  my  husband's  condition,  and  wanted 
to  get  to  him  as  quick  as  I  could.  I  con- 
sented to  ride  behind  the  defendant,  believ- 
ing at  the  time  that  he  was  Tonnle  Gray, 
and  I  got  behind  him,  and  we  started  off 
in  an  ordinary  gait  for  a  short  distance,  and 
then  started  oft  in  a  gallop,  and  we  had  not 
gone  very  far  before  the  defendant  turned 
off  to  the  right,  off  of  the  well-traveled  road 
on  a  dim  path  leading  in  the  direction  of  an 
old  lake,  called  Soar  Lake,  where  some  out- 
houses were  situated,  belonging  to  Mr.  Hen- 
dershot;  and  I  immediately  told  him  that 
he  was  not  on  the  road  leading  to  Mr.  Gray's 
house,  and  for  him  to  let  me  down,  and  that 
I  didn't  want  to  go  any  further,  and  he  said, 
'No,'  and  continued  to  go  in  a  lively  gait, 
and  said  to  me,  'Your  husband  was  not  sick, 
but  drunk,'  and  that  his  name  was  Johnson, 
from  Luling,  untQ  we  got  to  an  old  gate 
leading  into  a  field,  and  then  stopped,  and 
be  got  down  to  open  the  gate  and  handed  me 
my  baby  before  getting  off  the  horse,  and 
then  I  Jumped  off  the  horse  and  started  to 
run,  when  the  defendant  said  to  me,  'It  is 
all  right  with  me,  if  it  is  all  right  with  you,' 
and  I  said,  'No,'  and  broke  and  run  in  the 
direction  of  Mr.  John  Glover's  house  as  fast 
as  I  could,  and  he  ran  after  me  some  dis- 
tance, and  then  got  his  horse  and  followed 
me  through  the  brush.  I  was  very  much  ex- 
cited and  crying,  and  ran  all  of  the  way  to 
Mr.  John  Glover's  house,  the  distance  of  300 
or  400  yards,  and  woke  them  up,  and  called 
for  Mrs.  Glover,  and  told  her  all  that  had 
transpired,  and  then  I  went  into  the  house, 
and  I  was  crying,  and  Mr.  Glover  asked  me 
what  was  the  matter,  and  I  told  him  that 
some  one  had  insulted  me,  and  he  asked  me 
who  it  was,  and  I  told  him  I  did  not  know 
his  name,  but  be  said  his  name  was  Johnson, 
from  Luling.  Shortly  after  I  got  In  the 
house  my  father-in-law  came  to  the  house, 
and  I  told  him  what  had  happened,  and  re- 
turned to  my  home  with  him.  I  did  not 
find  out  that  it  was  not  Tonnle  Gray  that 
had  offered  to  take  me  to  my  sick  husband 
until  the  defendant  turned  off  of  the  main 
road,  and  then  I  saw  my  mistake.  This  de- 
fendant was  dressed  in  a  dark  suit  of  clothes, 
with  a  white  broad-brim  hat  on,  and  had 
boots  on  with  his  breeches  in  his  boots,  and 
was  riding  a  brown  horse.  I  identified  this 
defendant  at  Harwood,  on  the  day  of  the 
examining  trial,  to  be  the  man  who  commit- 


ted this  crime  on  me,  shortly  after  be  had 
committed  the  crime,  and  I  now  Identify 
him  as  the  man.  This  occurred  In  Gonzalps 
county,  on  the  1st  day  of  March,  1907.  TL« 
defendant  had  on  a  black  bat  on  the  day  of 
tbe  examining  trial,  and  I  have  testified  t<> 
the  same  facts  to-day  as  I  did  on  the  exam- 
ining trial,  and  I  have  always  said  that  he 
run  after  me  and  tried  to  catch  me  at  the 
gate."  The  husband  of  the  prosecutrix  tes- 
tified, In  substance,  that  he  was  away  troii 
home  on  the  night  of  the  attempt  to  rape, 
drinking,  but  not  sick.  The  defendant,  Hoi- 
loway,  and  one  Leehin,  were  at  the  bom? 
of  George  Gray  the  night  of  the  alleged 
crime,  prior  to  its  commission.  They  were 
there  drinking.  Tbe  husband  of  prosecutrix 
was  quite  drunk.  This  is,  in  substance,  tbe 
testimony  for  the  state.  Tbe  defense  relied 
upon  an  allbL 

Appellant  asked  the  court  to  give  the  f<^- 
lowlng  charges,  which  were  refused,  to  wit: 
"A  mere  invitation  extended  by  a  man  to 
a  woman  to  have  carnal  Intercourse  with 
ber,  or  a  request  from  him  to  her  for  thst 
purpose,  does  not  constitute  the  crime  of  at- 
tempt to  rape.  Therefore,  even  thou^  yoa 
should  believe  from  the  evidence  In  this  cast* 
that  the  defendant  made  such  proiwsition  to 
the  prosecuting  witness,  then  you  will  acquit 
the  defendant,  unless  you  further  find  that 
said  defendant  at  such  time  attempted  to 
use  such  force  to  accomplish  his  purpose  as. 
if  not  prevented,  would  have  been  sofflcies: 
to  accomplish  such  purpose."  The  other 
charge  is  as  follows:  "In  this  case  yon  are 
charged  that  a  mere  proposal  from  a  mas 
to  a  woman  to  have  carnal  knowledge  of 
her  does  not  constitute  an  offense  under  the 
law,  and  before  you  can  convict  the  defeiK! 
ant  you  must  find  that  In  addition  to  sudi 
proposal,  if  any  was  made,  that  the  d^end- 
ant  by  his  acts  evidenced  an  Intention  to 
have  carnal  knowledge  of  said  Marcy  Smith, 
by  force  and  without  ber  consent;  and  on- 
less  you  So  find  that  at  said  time  he  evi- 
denced by  his  acts  an  intention  to  have  sQcb 
carnal  knowledge  with  said  Marcy  Smirh 
by  the  use  of  such  force  as  might  be  nect^ 
sary,  considering  the  relative  strength  of  the 
parties,  and  without  her  consent,  and  unices 
you  so  find  beyond  a  reasonable  doubt  yia 
will  acquit  the  defendant"  In  the  main 
charge  the  court  gave  tbe  following:  "A 
mere  invitation  or  request  from  a  man  to  a 
woman  to  have  carnal  intercourse  with  liini 
does  not  constitute  an  offense  punishable  un- 
der the  law.  So,  if  you  should  find  froia 
the  evidence  that  on  the  occasion  under  is- 
vestigation  the  defendant  did  request  or  1b- 
vite  the  said  Marcy  Smith  to  have  carnal 
intercourse  with  him,  but  fail  to  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
be  also  made  an  attempt  to  have  carnal 
knowledge  of  her  by  force  and  against  bH' 
will  and  without  her  consent,  as  the  term 
'attempt'  has  hereinbefore  been  deOoed,  yon 
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Charles  Lreehln  testified  for  the  defendant, 
the  county  attorney  asked  him  the  following 
question:  "Now,  Charles,  if  it  Is  a  fact  that 
you  did  go  off  np  there  in  the  brush  to  keep 
watch  whUe  Bud  Holloway  (meaning  de- 
fendant) went  down  to  Albert  Smith's  house 
and  took  his  wife  out  and  raped  her,  you 
would  come  into  court  and  tell  all  about  it, 
wouldn't  you?"  To  which  question  appellant 
presented  practically  the  same  objections  he 
did  to  the  above  testimony,  all  of  which  be- 
ing overruled,  the  witness  answered  that, 
"If  I  should  do  such  a  thing,  I  would  crawl 
into  a  hole  and  never  show  my  head  again." 
The  evidence  in  this  record  shows  that 
Charles  Leehln  was  a  .companion  of  appel- 
lant. They  were  seen  together  at  George 
Gray's  the  night  of  the  attempt  to  rape. 
They  left  there  together,  or  at  least  the  cir- 
cumstances suggest  that  they  did.  The  evi- 
dence further  shows  that  George  Gray  was 
furnishing  the  whisky  or  wine  uj^n  which 
the  prbsecutrlx's  husband  became  drunk.  In 
the  light  of  this  evidence  we  do  not  think  it 
was  amiss  for  the  county  attorney,  on  cross- 
examination,  to  propound  the  questions  above 
copied.  It  was  a  legitimate  cross-examina- 
tion of  the  witness  to  test  his  credibility. 
The  answer  of  Charles  Licehin  indicates  that 
be  would  be  ashamed  if  he  did  such  a  thing. 
This  would  be  a  circumstance  to  give  cre- 
dence to  his  testimony,  and  would  not  be  a 
fact  of  which  appellant  could  complain. 
Great  latitude  is  allowed  on  cross-examina- 
tion. Any  question  that  throws  light  upon 
the  credibility  or  probability  or  veracity  of  a 
witness  concerning  the  matter  that  he  is 
called  upon  to  testify  to,  that  Is  not  hear- 
say, is  admissible  on  cross-examination.  We 
must  say  that  this  testimony  comes  clearly 
within  the  rule. 

Bill  of  exceptions  No.  7  shows  that  while 
W.  O.  Brown  was  testifying  in  rebuttal  for 
the  state,  and  had  testified  that  he  was  in 
Harwood  on  June  16,  1907,  the  day  upon 
which  the  examining  trial  of  defendant  was 
had,  and  after  the  witness  had  testified  that 
he  saw  defendant  get  off  the  train  that  day, 
said  witness  was  asked  by  R.  F.  Nixon,  coun- 
ty attorney,  who  was  conducting  the  exam- 
ination for  the  state,  the  following  question: 
"If  he  noticed  the  kind  of  hat  the  defendant 
had  on  when  be  got  off  the  train."  To  which 
appellant  objected,  because  it  was  irrelevant 
and  Immaterial  testimony;  because  said 
question  was  calculated  to  and  did  raise  in 
the  minds  of  the  jury  a  prejudice  against 
the  defendant — which  objections  being  over- 
ruled, the  witness  stated  that  "when  the  de- 
fendant got  off  the  train  that  evening  ite 
had  on  a  white  hat"  Thereupon  the  county 
attorney  asked  the  following  question:  "How 
came  yon  to  take  notice  of  the  kind  of  hat 
the  defendant  had  on  that  day?"  Appellant 
objected  to  this,  because  Irrelevant  and  im- 
material, and  because  It  could  prove  no  fact 
In  this  case  and  was  calculated  to  and  did 
prejudice  the  minds  of  the  Jury  against  the 


defendant,  which  objections  were  overruled. 
and  the  witness  answered:  "Yon  (meaning 
R.  F.  Nixon,  county  attorney)  and  I  wei« 
there  near  the  depot  waiting  for  the  trala 
to  come  In.  We  said,  one  to  the  other,  that 
we  did  not  believe  that  the  defendant  would 
come  to  his  trial,  and  wondered  if  he  wonld 
have  on  the  same  white  hat  that  he  had  oa 
the  night  of  the  commission  of  the  alleged 
offense,  and  when  he  stepped  out  on  the 
platform  of  the  car  I  remarked,  Tbeie  bt 
is  now,  with  that  same  white  hat  that  he  had 
on  the  night  the  offense  was  committed,  and 
that  Mrs.  Smith  will  surely  identify  hloi 
now.' "  Said  witness  was  further  asked  the 
following  question  by  state's  coansel:  "What 
kind  of  a  hat  did  the  defendant  have  on  the 
next  time  you  noticed  him  that  evenlngT 
To  which  question  and  answer  the  same  ob- 
jections were  Interposed  as  stated  above 
The  witness  answered:  "The  next  time  I 
saw  the  defendant  he  had  on  a  bla<^  hat 
which  was  shortly  after  he  reached  the  town 
of  Harwood."  It  was  permissible  for  the 
state  to  prove  the  character  of  clothing  and 
color  of  hat  appellant  had  on,  on  the  day  of 
the  examining  trial,  since  the  record  shovs 
that  on  the  night  of  the  attempt  to  rape  bs 
had  on  a  white  hat  It  is  farther  permissi- 
ble and  proper  to  prove  that  during  the 
progress  of  the  examining  trial,  or  at  aov 
time  during  the  trial,  he  changed  the  white 
hat  and  put  on  a  black  one;  bnt  It  was  vei? 
improper  to  permit  the  witness  to  state  that 
"we  did  not  believe  that  the  defendant  woold 
come  to  his  trial,  'and  wondered  If  he  would 
have  on  the  same  white  hat  that  he  bad  on 
the  night  of  the  commission  of  the  alleged 
offense,  and  when  he  stepped  out  on  tbe 
platform  of  the  car  I  remarked,  "There  he 
is  now,  with  that  same  white  hat  that  he 
had  on  the  night  the  offense  was  comnaitted. 
and  that  Mrs.  Smith  will  surely  Idoitlfy  him 
now.' "  This  was  hearsay  evidence,  out  of 
the  presence  of  the  defendant.  In  no  war 
could  he  be  bound  by  the  statement  It  is 
what  tbe  law  terms  "res  inter  alioe  acta." 
and  highly  prejudicial.  Certainly  it  Is  net 
proper  for  the  witness  to  express  a  doubt  as 
to  whether  the  defendant  would  come  to  his 
trial,  thereby  Indicating  his  opinion  that  de- 
fendant was  guilty  and  therefore  would 
flee.  Nor  was  it  proper  to  say  that  "Mrs. 
Smith  would  surely  Identify  him  now."  This 
is  an  opinion,  and  highly  prejudicial  to  the 
rights  of  appellant  As  stated,  if  the  wit- 
ness saw  him  change  hats,  or  saw  him  bat-e 
on  a  hat  of  any  character  or  color,  lie  conld 
testify  to  this  fact  but  catalnly  cannot 
give,  in  that  connection,  an  opinion,  aa  above 
stated.  It  follows,  therefore,  that  the  coon 
erred  in  admitting  this  part  of  the  witness 
testimony.  As  stated  by  appelant  It  was 
highly  prejudicial  to  the  rights  of  defend- 
ant, was  hearsay,  and  utterly  Inadmiasible. 
Bill  of  exceptions  No.  8  shows  that  the 
county  attorn^,  in  his  dosing  aixoment  to 
the  Jnij,  used  the  foUowlnc  laagnaca:  If 
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to  use  force,  sucb  as  to  defined  in  article  634, 
we  mlglit  then  conclude  that  what  was  done 
by  the  accused  in  this  case  was  an  attempt 
to  commit  rape,  because,  as  we  bare  said 
above,  rape  can  be  accomplished  on  a  girl  un- 
der 15  years  of  age  with  her  consent.  But 
onr  statute  is  particular  In  regard  to  this 
matter,  and  requires  that  the  proof  must 
show  that  the  defendant  intended  to  use  that 
particular  force  which  is  defined  in  article 
634.  To  these  acts  and  intentions  our  Code 
has  affixed  a  penalty.  This  offense  is  called 
an  'attempt  to  commit  rape.'  This  offense 
has  been  defined,  and  the  punishment  affixed, 
and  we  know  of  no  other  attempt  to  commit 
rape,  except  as  named  in  article  640."  That 
portion  of  the  above-cited  opinion,  however, 
in  reference  to  an  assault  on  a  female  under 
15  years  of  age,  has  no  application  to  the  case 
now  at  bar,  and,  in  fact,  has  been  overruled 
by  subsequent  decisions  of  this  court ;  but  we 
cite  same  as  being  a  proper,  terse,  and  logic- 
al presentation  of  the  distinction  l)etween 
an  attempt  and  an  assault  to  rape.  For  fur- 
ther definitions  of  an  attempt  to  rape,  see 
Melton  T.  State,  24  Tex.  App..284,  6  S.  W.  S9, 
Moon  v.  State  (Tex.  Or.  App.)  45  8.  W.  806, 
and  Waire  v.  State  (Tex.  Or.  App.)  64  S.  W. 
1061. 

For  the  errors  pointed  out,  the  judgment  Is 
reversed,  and  the  cause  la  remanded. 


MORGAN  V.  STATE. 
(Court  of  Oiminal  Appeals  of  Texas.    Nov.  18, 

1.  Criminai.  Law  (|  596*)  —  Continuance — 
Cumulative  Evidence. 

The  general  rule  that  a  second  or  subse- 
qnent  application  for  a  continuance  will  not  be 
granted  to  obtain  testimony  which  is  only  cum- 
ulative does  not  apply  where  the  testimony 
sought  is  cumulative  of  that  of  accused ;  and 
hence,  in  a  murder  case,  where  accused  claimed 
that  he  acted  in  self-defense,  a  continuance  to 
obtain  an  absent  witness,  who  would  testify 
that  before  the  difficulty  she  had  communicated 
to  accused  threats  made  against  him  by  dece- 
dent, was  erroneously  denied  on  the  ground  that 
the  testimony  would  be  cumulative,  in  that  an- 
other witness  had  testified  that  he  had  com- 
municated the  threats  to  accused's  mother,  and 
accused  had  testified  that  his  mother  bad  com- 
municated them  to  him. 

[Eid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §g  1328-1330;  Dec.  Dig.  S 
590.*] 

2.  Criminal  Law  (§  595*)— Continuance- 
Absent  Witness  —  Matebiality  of  Testi- 

MONr. 

Accused  claiming  self-defense,  the  testimony 
of  the  absent  witness  was  material. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  I  1324 ;   Dec  Dig.  §  595.*] 

3.  Criminal  Law  (§  614*)  —  Continuance — 
Statutory  Provisions — "Cannot  be  Pro- 
cured FROM  Ant  Other  Source  Known  to 
the  Defendant." 

The  statutory  provision  thata  second  or 
subsequent  application  for  a  continuance  in  a 
criminal  case  must  show  that  the  absent  testi- 


mony "cannot  be  procured  from  any  otliTT 
source  known  to  the  defendant"  does  not  am- 
template  accused's  testimony  as  anotlier  soaioe. 
but  refers  to  other  sources  besides  accused  him- 
self. 

[EM.    Note.— For    other   cases,    see    Crimica] 
Law,  Dec.  Dig.  i  614.*] 

4.  Homicide  (8  203*)— Evidencb— Dtihq  Dec- 
larations— SeNSE  of  Impending  Death. 
Before  dying  declarations  can  he  admittr-J 
in  evidence,  it  must  be  shown  that  they  were 
made  under  a  sense  of  impending  death,  bet 
they  need  not  l>e  stated  at  the  time  of  makinz 
to  be  so  made,  it  t>eing  sufficient  if  it  appear 
in  any  manner  that  they  were  made  under  tlia: 
sanction ;  and  hence,  where  decedent  had  t>eei! 
fatally  shot,  and  had  lain  for  more  than  an 
hour  before  the  arrival  of  a  physician,  who  told 
him  that  he  could  not  iive,  that  nothing  cooid 
be  done  for  him,  and  the  physician  told  bun  that 
if,  knowing  that  he  was  going  to  die,  he  had 
any  statement  to  make,  to  do  so,  and  decedect 
immediately,  without  any  dissent  or  soggestioo 
that  he  believed  himself  to  be  in  any  other  than 
a  dying  condition,  made  a  statement,  it  suffi- 
ciently api>eared  that  the  statement  was  mad? 
under  the  sense  of  impending  death. 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent.  Dig.  §f  430-437;   Dec  Dig.  I  203.*] 

Appeal  from  District  Court,  Madison  Comi- 
ty ;  Gordon  Boone,  Judge. 

Joe  Morgan  was  convicted  of  manslaughter 
on  a  charge  of  murder,  and  appeals.  Revers- 
ed and  remanded. 

E.  A.  Berry,  for  appellant  F.  J.  McCoid. 
Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  indicted  in 
the  district  court  of  Madison  county,  charg- 
ed with  the  murder  of  one  John  B.  WiUiams, 
which  is  alleged  to  have  been  committed  on 
or  about  April  26,  1907.  On  trial  be  was 
convicted  of  manslaughter,  and  his  punish- 
ment assessed  at  confinement  In  the  peniten- 
tiary for  a  term  of  two  years. 

Appellant  submits  three  assignments  and 
propositions  on  which  he  relies  for  a  re- 
versal: First,  the  court  erred  in  overruling 
his  application  for  a  continuance ;  second,  tlie 
misconduct  of  two  members  of  the  Jury  try- 
ing him ;  and,  third,  that  the  court  erred  in 
admitting  the  testimony  of  Dr.  J.  EL  Morris 
as  to  the  dying  declarations  of  the  deceased. 
We  think  the  court  erred  In  overrulins  appel- 
lant's application  for  a  continuance.  In  view 
of  the  fact  that  the  case  is  to  be  reversed, 
it  becomes  unnecessary  to  discnss  the  as- 
signments of  error  in  respect  to  the  supposed 
misconduct  of  the  Jurors  named.  Again,  we 
think  there  was  no  error  In  the  action  of 
the  court  in  overruling  the  objection  to  the 
testimony  of  Dr.  Morris.  In  view  of  the  im- 
portance of  the  Issues  raised,  and  the  t&ct 
that  a  correct  statement  of  the  law  may  In 
future  become  important,  we  shall  discuss  at 
length  the  first  and  third  errors  assigned. 
Briefly  stated,  the  evidence  of  the  state  tend- 
ed to  show  that  the  appellant  and  deceased 
had  become  involved  in  a  difficulty  on  the 
morning  of  the  homicide  and  a  few  hoois  be- 
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tlie  defendant  was  evidently  acting  under  the 
Immediate  Influence  of  sudden  passion  pro- 
duced by  the  assault  and  battery  committed 
upon  bim  by  deceased  In  tbe  first  difficulty, 
and  tbe  Jury  having  found  the  defendant 
<ullty  of  manslaughter,  and  tbe  Jury  having 
before  It  the  evidence  of  threats  made  and 
communicated  as  shown  by  the  record,  uncon- 
tradicted by  the  state,  It  does  not  appear  to 
the  court  that  tbe  testimony  of  the  said  Sue 
Morgan  could  reasonably  have  bad  any  other 
«ffect  than  that  of  the  uncontradicted  testi- 
mony of  the  witness  Webber  and  tbe  defend- 
ant on  said  Issue." 

It  will  be  noted  by  reference  to  tbe  state- 
<nent  of  tbe  court  that  It  Is  not  claimed  that 
the  testimony  of  the  witness  Webber  went  to 
the  extent  that  he  had  communicated  the 
threats  In  question  to  appellant;  nor,  Indeed, 
that  there  was  testimony  of  communicated, 
threats  by  any  person  other  than  appellant. 
It  is  clear,  as  stated  by  tbe  court,  that  if  tbe 
testimony  of  his  mother  related  only  to  tbe 
-subject  of  the  misconduct  of  tbe  deceased 
'With  his  Bister  there  could  be  no  Just  rea- 
son for  reversing  the  case  on  account  of  the 
absence  of  this  testimony,  because,  having 
been  convicted  of  manslaughter  only,  and 
liavlng  received  tbe  lowest  punishment  known 
to  tbe  law,  if  tbe  killing  was  unlawful,  the 
production  of  any  amount  of  testimony  as  to 
Insulting  conduct  or  words  towards  his  sister 
could  not  reduce  the  offense  below  the  grade 
found  by  the  Jury,  and  the  absent  testimony, 
therefore,  could  not  have  changed  the  result. 
But  it  Is  to  be  noted  that  It  was  proposed  to 
he  proved  by  the  missing  witness  that  she 
bad,  a  short -time  l>efore  the  fatal  difficulty, 
in  person  communicated  the  threats  made  to 
Webber  to  the  appellant  The  fact  that  Web- 
t)er  testifies  he  bad  made  a  statement  of  these 
threats  to  Sue  Morgan  would  seem  to  rebut 
any  suggestion  that  she  would  not,  if  present, 
testify  to  the  facts  stated  as  well  as  any  sug- 
gestion that  such  testimony  was  probably 
untrue.  Appellant  claimed  ttiat  he-  acted  In 
self-defenae.  On  this  issue  proof  of  commu- 
nicated threats  was  of  the  highest  impor- 
tance. What  weight  the  Jury  would  have 
given  to  this  testimony,  if  produced,  we  can- 
not say;  nor  do  we  believe  that  the  court  be- 
low was  Justified,  or  that  we  would  be  Justi- 
fied, in  holding  that  such  testimony  should 
be  treated  as  immaterial.  The  rule  ordinari- 
ly is  that  a  second  or  subsequent  application 
for  a  continuance  will  not  be  granted  for  tes- 
timony which  would  be  only  cumulative. 
Harvey  v.  State,  36  Tex.  Or.  R.  546,  34  8.  W. 
•623.  This  rule,  however,  is  subject,  as  our 
decisions  have  declared,  to  an  exception 
where  the  testimony  sought  by  the  continu- 
ance is  cumulative  of  that  of  the  appellant. 
In  the  case  of  Phipps  v.  State,  84  Tex.  Cr. 
R.  660,  31  S.  W.  397,  which  was  a  case  of 
murder,  the  conviction  was  reversed  In  part 
on  account  of  the  failure  of  the  court  to 
grant  a  second  application  for  a  continuance. 
In  that  case,  as  in  this,  self-defense  was 


claimed.    Tbe  appellant  there  testified  to  cer- 
tain demonstrations  and  conduct  on  tbe  part 
of  the  deceased  from  which  an  Inference  of 
bis  threatened  attack  might,  If  believed,  be 
drawn.    It  was  averred  in  tbe  application  tat 
a  continuance  that  Phipps  could  prove  t>y  tbe 
absent  witneee,  Bob  Llnebarger,  tliat  defend- 
ant had  ordered  deceased  out  of   bis  bouse 
the  third  time,  and  that  immediately  tliere- 
after  deceased  leaned  his  body  forward  and 
moved  his  right  hand  towards  Ills  hip  pockrc 
as  if  to  reach  for  a  pIstoL    Passing  «i  this 
case,    the    court,    ^peakIng    ttaroag;ta    Jnd^ 
Davidson,  says:     "In  our  opinion,   tbe  dili- 
gence shown  was  sufficient,  and   nnder  tfa« 
circumstances  of  tbls  case  Qie  evidence  wu 
very  material.    It  is  true,  if  we  refer  to  tbe 
statement  of  facts,  that  several  of  tbe  wit- 
nesses say  that  they  did  not  see  Unebarger 
there ;   but  it  appears  that  all  the  time  there 
was  a  great  deal  of  excitement,    that  tberc 
were  a  number  of  persons  in  tbe  store,  and 
that  tbey  all  Immediately  ran  oat  wboi  tbe 
difficulty  began.     So  we  see  nothing:  mirea- 
sonable  in  tbe  statement  that  Llnebarger  was 
there,  and  may  have  seen  what  was  allege^L 
As  stated  before,  all  of  the  witnesses  wbo 
were  in  tbe  store  when  the  difficalty  begao 
ran  out,  and  evidently  much  of  what  the? 
saw  occurred  while  tbey  were  in  the  act  of 
running,  and  while  they  were  outside  of  tbe 
store,  and  getting  out  of  the  way.     The  only 
witness  who  testifies  to  these  particular  dem- 
onstrations Is  the  defendant  himself,  and  tbe 
Jury  might  not  be  disposed  to  lend  credit  to 
his  statement,  though  it  is  not  gainsaid  by 
other  witnesses,  except  In  a  negative  way; 
and,  if  this  testimony  was  calcnlated  to  cor- 
roborate the  statement  of  the  defendant  him- 
self, under  the  circumstances  of  this  case  it 
certainly  would  have  been  very  valuable  to 
him,  and  tbe  court  should  have  awarded  him 
an  opportunity  to  procure  same  by  continn- 
ing  the  cause  until  next  term  of  the  court" 
In  tbe  case  of  Gllcrease  v.  State,  33  Tex.  Cr. 
R.  619,  28  S.  W.  531,  in  passing  on  an  appli- 
cation  for   continuance.   Judge   Hart   says: 
"An  application  to  continue  was  made  for 
tbe  want  of  testimony  of  tbe  witnesses  to 
prove  threats  made  by  tbe  deceased  to  kill 
defendant    which    were    commonipated    to 
him ;   also  to  prove  that  deceased,  as  well  as 
bis  brother,  had  guns  at  tbe  place  and  time 
of  tbe  shooting.    The  theory  of  the  state  was 
that   appellant   unprovoked,    killed    tbe   de- 
ceased;   tliat  of  tbe  defendant  was  self-de- 
fense.    Both   theories    were    supported   by 
testimony;  bence  a  conflict  in  tbe  testimony 
as  to  wbo  was  tbe  aggressor — wbo  began  tbe 
violence.    Threats,  whether  commonlcated  or 
not  in  such  a  conflict  are  of  very  great  Im- 
portance, as  they  tend  to  solve  tbe  problem 
at  issue.     The  state's  witnesses  deny  that 
tbe  deceased  was  armed  with  a  gun  at  the 
time  be  was  shot    If  this  be  true,  appellant 
was  in  no  actual  danger  when  be  shot  de- 
ceased, and  self-defense  was  not  In  the  case. 
Tbe  application  should  have  been  granted. 
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opinions  of  the  medical  or  other  attendants, 
stated  to  bim,  or 'from  Ills  conduct,  or  other 
circumstances  of  the  case,  all  of  which  are 
resorted  to,  in  order  to  ascertain  the  state  of 
the  declarant's  mind.  We  think,  tested  by 
this  rale,  ttmt  it  is  placed  beyond  doubt  that 
this  young  negro  boy,  when  he  made  the  decla- 
rations in  question,  must  have  done  so  under 
a  sense  of  impending  death.  The  wound,  as 
the  evidence  discloses,  was  a  horrible  one. 
He  had  lain  for  more  than  an  hour  in  the 
wagon  where  he  was  sliot.  On  the  arrival  of 
the  physician  be  was  told  that  he  could  not 
live,  that  nothing  could  be  done  for  him, 
and  tliat,  knowing  be  was  going  to  die,  if  he 
had  any  statement  to  make,  for  him  to  make 
it.  Immediately  following  this,  without  any 
dissent  or  suggestion  that  he  believed  himself 
to  be  other  than  in  a  dying  condition,  he 
makes  the  statement  offered  in  evidence.  We 
think  there  can  be  no  doubt  that  this  was  a 
sufficient  predicate  under  the  authorities. 

For  the  error  noted  above,  the  Judgment 
is  reversed,  and  the  cause  remanded. 


PRYSB  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  18, 
190&) 

1.  Cbiminai,  Law  ({  697*)  — Tbial  — Recep- 
tion OF  Evidence— SoFFiciENOT  of  Ex- 
ception. 

A  bill  of  exceptions  relating  to  testimony 
elicited  on  defendant's  crosB-ezamination  to 
prove  bis  failure  to  testify  on  liis  preliminary 
trial,  which  states  that  bis  counsel  remarked,  "I 
believe  we  can  explain  these  things  in  our  ar- 
Kument."  and  that  there  was  no  further  objec- 
tion to  the  examination,  does  not  show  a  prop- 
er exception  to  the  testimony. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  {  1C49 ;    Dec.  Dig.  {  697.*] 

2.  Criminal  Law  (S  1091*)— AppeaIt-Recobd 
-Bill  of  Exceptions— Constbuction. 

A  bill  of  exceptions,  which  recites  that, 
defendant's  counsel  having  interrupted  the  dis- 
trict attorney's  argument  several  times,  not  as 
objections,  but  more  as  corrections  of  statement, 
the  court  directed  counsel  to  make  no  further 
intermptions  except  on  permission  of  the  court, 
and  that  no  further  interruptions  were  made, 
nor  any  request  for  permission  to  interrupt,  and 
that  no  exception  was  taken  and  the  court  heard 
no  complaint  until  the  motion  for  a  new  trial, 
shows  that  defendant  did  not  except  to  the 
argument. 

[E3d.    Note.— For   other    cases,    see    Criminal 
Law,  Dec.  Dig.  §  1091.*] 

8.  Cbiminal  Law  (§  70G*)  —  Evidence— Pbe- 

SUMPTIONS— FaILUBE  TO  TESTIFY. 

"Testimony  elicited  on  defendant's  cross-ex- 
amination to  prove  his  failure  to  testify  on  his 
preliminary  trial  is  inadmissible,  if  a  proper  ex- 
ception is  made. 

[E3d.    Note.— For    other   cases,    see    Criminal 
Law,  Dec.  Dig.  §  706.*] 

4.  Cbiminai.  Law  (S  364*)  —  Evidence  —  Res 
Gest^. 

Statements  made  by  defendant  on  reach- 
ing jail,  about  30  minutes  after  he  shot  deceas- 
ed, that  he  did  it  to  protect  bis  life  and  prop- 


erty, are  not  a  part  of  the  rea  gestae,  bot  tr- 
self-serving  declarations. 

[Bd.  Note.— For  other  cases,  see  CriaizL 
Law,  Cent  Dig.  I  817;   Dec  Dig.  f  364.*] 

B.  CannNAi,  LAW.d  lie9*)— Appkai.— Hah- 

zxas  Ebbob. 

To  prove  defendant's  failure  to  testify  = 
his  preliminary  trial  is  reversible  error,  if  pio^ 
er  exception  is  taken. 

[Ed.  Note.— For  other  cases,  see  Crimisti 
Law,  Dee.  Dig.  i  1168.*] 

6.  Witnesses  (J  405*)— Cont&adictio*— Tu- 
TiMONY  Subject  to  Cow^ADicnow. 

Testimony  elicited  on  defendant's  cnns-s- 
amination  to  prove  his  failure  to  testify  oo  hi- 
preliminary  trial,  t>eing  illegal,  cannot  be  cie- 
tradicted. 

[Ed.  Note.— For  other  cases,  see  Witneaei. 
Cent  Dig.  <  1273 ;  Dec.  Dig.  S  405.*] 

7.  Homicide  ({  340*)— Affeai. — HakkussEi- 
bor— instbuctions. 

A  conviction  of  manslaughter  will  not  '» 
reversed  for  error  in  cliarging  on  mnrder  in  tbt 
first  and  second  degree. 

[Ed.  Note.— For  other  eases,  see  Hmb:c:5>. 
Cent  Dig.  {{  716-720;  Dec.  Dig.  f  340.*] 

&  Homicide  ({  124*)  —  Exct;8abe.x  Homiciw 

—Defense  of  Pbopebty. 

A  person  has  a  right  to  use  all  the  fort 
necessaiy  to  protect  his  property,  and  in  ii-z 
so,  if  his  life  or  person  becomes  in  danger  »: 
death  or  serious  bodily  injury,  he  has  a  right  t? 
kill  to  protect  his  person  and  maintain  posset-  j 
aion  of  nis  property.  I 

[£!d.   Note. — ^For  other  cases,    see    Homicide,    i 
Cent  Dig.  {{  184-187;   Dec.  Dig.  i  124. •] 

9.  Cbiminal  Law  (}  782*)— Tbiai/— IxstBCt- 

tions. 

A  charge  that,  if  the  jury  aoqait  defendut 
"altogether,"  they  should  find  him  not  goiltj.  .- 
not  M)jectionable  as  requiring  them  to  a<q..'- 
him  of  any  wrong  whatever  before  they  cc;:;^ 
find  him  not  gnilty. 

[ESd.  Note.— For  other  cases,  see  Crimisil 
Law,  Dec.  Dig.  {  782.*] 

Appeal  from  District  Court,  Potter  Connt;: 
J.  N.  Browning,  Judge. 

J.  M.  Pryse  was  convicted  of  manslaoghttf. 
and  be  appeals.    Reversed. 

J.  W.  Crudgington  and  Reeder,  Graiiani  k 
Williams,  for  appellant  F.  J.  McCord,  Assi. 
Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  o' 
manslaughter,  and  bis  punislunent  assessM 
at  two  years'  confinement  In  the  penitec- 
tlary. 

The  evidence  shows  that  appellant  walked 
into  a  saloon  in  Amarlllo  and  remained  thoe 
the  greater  part  of  the  day  drinking.  Ap- 
pellant finally  proposed  to  treat  all  in  the 
house,  among  others,  the  deceased,  who  wu 
a  Mexican.  After  the  parties  took  a  drtek. 
the  appellant,  having  expressed  a  desir? 
to  go  off  on  the  train,  was  informed  that  bf 
bad  but  10  minutes  to  reach  the  train.  Ap- 
pellant replied,  "I  want  to  talk  to  this  party 
a  while,"  and  he  and  the  deceased  startt-'. 
back,  and  went  into  a  little  room  at  the  bar^ 
part  of  the  saloon  buildins,  and  In  abont  « 
minute    the   shooting   occurred.      Appear: 


*For  othar  cases  «m  same  topic  and  section  NUMBER  In  Deo.  *  Am.  Digs.  1907  to  AkU.  *  Bsportar  ladam 
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after  be  shot  the  Mexican,  and  Immediately 
on  reaching  the  jail,  big  person  was  searched 
by  one  C.  J.  Hnskey,  depnty  sberifl,  and  cer- 
tain articles  on  his  person  taken  therefrom; 
that  he  then  and  there  discovered  that  bis 
pocketbook,  which  bad  contained  two  |10 
bills,  was  not  on  his  person,  and  that  be 
(defendant)  at  that  time  Informed  said  dep- 
uty sheriff  that  he  had  said  i>ocketbook  con- 
taining said  bills  in  bis  hand  at  the  time 
he  entered  the  room  In  the  saloon  with  the 
Mexican,  and  that  immediately  on  entering 
the  room  the  Mexican  sought  to  take  from 
him  said  i>ocketbook,  and  that  the  Mexican  at 
that  time  drew  a  knife  and  attempted  to  nsa 
It  on  the  defendant  in  bis  effort  to  take  said 
pocketbook,  and  that  the  defendant,  under 
these  drcomstances,  shot  and  killed  the 
Mexican,  believing  It  necessary  to  protect 
bis  property  and  bis  life,  and  for  no  other 
purpose,  and,  further,  that  be  had  not  seen 
the  pocketbook  or  the  money  since  he  (de- 
fendant) and  the  Mexican  were  struggling 
over  It  in  the  saloon. 

Before  approving  this  bill  of  exceptions 
the  court  makes  the  following  explanation: 
"The  testimony  sought  to  be  elicited  by  the 
question  set  out  in  this  bill  was  not  res 
gestse,  but  was  self-serving  declarations,  pure 
and  simple,  because  the  witness  showed  by 
bis  own  evidence  that,  after  be  killed  the 
Mexican  In  a  room  with  no  one  present  but 
themselves,  be  (defendant)  walked  out  into 
the  barroom,  where  he  silently  waited  some 
time  for  an  ofiScer  to  come,  and  then,  after 
the  oflScer  came  and  made  a  cursory  examina- 
tion of  the  killing  and  walked  out  of  the 
saloon  in  charge  of  defendant,  traveled  sever- 
al blocks  to  the  county  Jail,  and  there,  after 
he  had  been  searched  by  the  officer,  the  de- 
fendant claims  to  have  mentioned,  for  the 
first  time,  that  bis  pocketbook  and  money 
were  missing.  No  offer  was  made  to  prove 
that  defendant  made  any  request  of  the  of- 
ficer or  any  one  else  to  go  to  the  place  of 
the  killing  and  search  for  the  missing  arti- 
cles, although  the  defendant  testified  In  sub- 
stance that  the  pocketbook  was  dropped  while 
In  the  struggle  with  deceased.  The  undis- 
puted testimony  showed  that  the  Mexican 
was  Instantly  killed ;  that  the  room.  In  which 
the  killing  occurred,  was  Immediately  closed 
and  kept  closed  until  the  Justice  of  the  peace 
arrived  to  hold  an  inquest  over  the  body  of 
the  deceased,  and  no  one  entered  the  room 
until  the  Justice  and  bis  assistants  entered 
it,  which  appeared  from  the  testimony  to 
have  been  something  like  an  hour  after  the 
killing." 

It  win  be  seen  from  the  explanation  of  the 
court  that  the  testimony  is  not  res  gestse, 
since  appellant  remained  about  the  saloon 
some  time  before  making  this  statement,  and, 
furthermore,  did  not  make  same  until  be 
reached  the  jail  with  the  officer.  The  court 
does  not  say  bow  long  this  was,  but  the  clr- 
cumstancw  related  in  the  explanation  show 


it  must  have  been  something  like  a  half  b:7 
or  an  hour.  At  any  rate,  we  are  not  infx:- 
ed  how  long  It  was.  Appellant  in  his  tl 
says  about  15  minutes,  but  tbe  court  does  n 
approve  this  statement,  and  henoe  to  tba:  tt 
tent  appellant  has  no  bill.  But,  as  we  ::■ 
derstand  the  explanation,  it  allows  that  dt; 
things  intervened  before  tlie  statenMnt  «is 
made,  and  much  time  also  elapsed  be'r; 
said  statement  was  made.  E*iirtbermae,  *> 
testimony  would  not  be  admlaalble  «i  ::• 
theory,  as  appellant  Insists,  to  contradict  'Jt 
Inference  that  the  district  attorney  drew  foe 
the  failure  of  tbe  appellant  to  testify  In  uc 
examining  trial,  since  said  testimony  ru 
not  legal  testimony ;  defendant  baring  iti^: 
to  testify  Id  the  examining  trial.  If  prcf^: 
exception  bad  been  made,  and  tlie  court  ti'. 
not  sustained  It,  It  would  liave  been  retay 
Ible  error  to  have  proved  said  fact  TImr- 
fore,  when  illegal  testimony  Is  lntn>di:>'«'^ 
it  does  not  afford  a  basis  for  Introdudif 
testimony  to  contradict. 

BUI  of  exceptions  No.  8  shows  that  ajip^ 
lant  attempted  to  prove  by  C.  J.  Ha^«7  '-^ 
same  facts  in  reference  to  tbe  statement  .:■' 
appellant  at  the  jail  above  discnssed. 

We  find  in  the  motion  for  a  new  trial  Us: 
appellant  insists  that  tbe  court  erred  as  o:- 
talned  in  various  other  bills  of  exceptki; 
but  we  have  discussed  all  the  bills  of  eias!- 
tion  we  find  in  this  record. 

The  thirteenth  ground  of  tbe  motion  '.<■'. 
a  new  trial  complains  that  the  court  erred  : 
charging  on  murder  In  the  first  degree.  T-'^ 
fourteenth  ground  of  the  motion  compli:'i 
that  tbe  court  erred  in  charging  on  mi^i  - 
In  tbe  second  degree.  Neither  of  these  objin- 
tlons  are  tenable,  in  view  of  tbe  fact  tlia:  i> 
pellant  was  convicted  of  manslaughter. 

Tbe  fifteenth  ground  of  the  motion  (or  < 
new  trial  complains  that  the  court  erred  - 
charging  on  manslaughter.  The  slxteess 
ground  of  tbe  motion  complains  that  tir 
charge  is  contradictory  and  mialeadiiig.  i^ 
that,  among  other  things,  the  court  Infors.-.: 
the  Jury,  in  substance,  that  any  person  t^^ 
killed  another  to  prevent  a  forcible  tak:!.' 
from  him  and  his  possession  of  his  prefer:, 
under  a  belief  that  It  was  neceesary  sa  '■'■ 
do  to  protect  his  said  property,  would  be  go:-- 
ty  of  manslaughter.  After  telling  tbe  Jtux 
that  an  attempt  to  forcibly  take  mooer  or 
other  personal  effect  from  a  person  would  ■* 
adequate  cause  in  law,  and  woakL  It  c-' 
otherwise  Justifiable,  reduce  a  homlcidt^  t 
manslaughter,  the  court  proceeds  and  gin* 
the  following  charge:  "Now,  if  you  believe 
from  the  evidence  t>eyond  a  reasonable  doc» 
that  tbe  defendant  with  a  deadly  weap-s. 
under  the  immediate  influence  of  sad<l-- 
passion  aroused  by  adequate  caose,  u  c^< 
same  has  been  hereinbefore  explained,  taO 
not  in  defense  of  himself  against  an  unl**- 
ful  attack  reasonably  producing  a  ntioul 
fear  or  expectation  of  robbery,  deatli,  or  tf:-- 
ous  bodily  injai7>  with  hite&t  to  kill.  did.  is 
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Appeal  from  District  Court,  Maverick 
County;  B.  C.  Thomas,  Judge. 

Fred  S.  Franks  was  convicted  of  murder 
In  the  second  degree,  and  appeals.    Affirmed. 

Walter  GlUls,  Henry  I.  Moore,  Sanford  & 
Douglas,  and  C.  K.  McDowell,  for  appellant 
r.  J.  McCord,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  In  the  second  degree ;  his  pun- 
ishment being  assessed  at  10  years'  confine- 
ment In  the  penitentiary. 

On  the  evening  of  the  8th  of  May,  1906, 
about  4  o'clock,  appellant  and  deceased,  Stan- 
ley, had  a  personal  difficulty  on  the  street  in 
a  little  country  village,  called  Juno,  in  Val 
Verde  county.  Appellant  had  Just  bought  a 
small  ranch,  containing  three  sections  of  land, 
from  Babb,  and  went  to  the  store,  under  the 
control  of  deceased,  and  made  a  couple  of 
purchases  and  borrowed  |6.05  with  which  to 
pay  the  wages  of  one  of  his  employes,  Sam 
Williams.  When  he  made  the  trade  with 
Babb  it  was  understood  that  the  stock  then 
in  the  pasture  should  remain,  at  least  some 
of  It,  and  two  horses  belonging  to  the  de- 
ceased were  mentioned  among  the  stock.  Ap- 
pellant did  not  agree  to  pasture  the  two 
horses,  and  in  that  connection  made  some 
remark  about  not  liking  the  deceased,  but 
that,  although  he  did  not  like  him,  be  would 
have  the  cheek  or  gall  to  borrow  money  from 
him.  There  is  further  evidence  that  appellant 
had  been  trading  at  the  store,  under  control 
of  the  deceased,  and  on  two  previous  occa- 
sions some  words  had  occurred  between  them 
In  regard  to  a  settlement— one  in  regard  to 
a  settlement,  and  the  other  In  regard  to  some 
premiums  that  had  been  otTered  as  prizes  In 
regard  to  the  sale  of  some  goods  that  had 
been  purchased.  Babb  Informed  the  deceas- 
ed of  the  remarks  appellant  had  made.  De- 
ceased accosted  appellant  In  regard  to  it, 
which  ended  In  a  difficulty  between  them,  in 
which  deceased  had  his  knife  in  his  hand, 
and  caught  the  bridle  of  the  horse  which  ap- 
l)ellant  was  lidlng,  and  later  threw  a  rock  of 
considerable  size  at  him,  and  struck  his  hand. 
Appellant  rode  away,  remarking:  "Stanley, 
wlii  you  wait  for  me  two  hours?"  When  ap- 
pellant made  this  remark,  Stanley  said:  "All 
right."  Williams  rode  away  with  appellant, 
and  started  out  in  the  direction  of  appel- 
lant's ranch  bouse,  which  is  some  2^^  or  H 
miles  southwest  of  the  little  town  of  Juno. 
While  riding  along  together,  this  witness  urg- 
ed appellant  to  drop  the  matter,  or  go  to  law 
with  it,  and  let  the  law  take  its  course,  and 
that  he  would  be  a  witness  through  it  all. 
Appellant  replied  to  this:  "You  Just  keep 
your  damn  mouth  shut.  You  will  be  a  wit- 
ness soon  enough.  This  is  not  the  first  time 
Stanley  has  run  over  me,  and  he  need  not 
think  that  he  can  live  In  Juno  and  run  over 
me  that  way."  When  this  conversation  oc- 
curred between  the  parties  they  were  about 
three  miles  from  the  appellant's  ranch.    This 


witness  rode  on  with  the  appellant  until  L_fr 
reached  the  Babb  pasture  and  tbere  ^pxrr 
ed — witness  for  the  purpose  of  driving  blc:- 
cattle  to  water — and  appellant  went  oo  : 
the  house  at  his  ranch,  changed  hors^  £ : 
his  gun,  and  returned  to  a  point  somewbcT; 
in  the  neighborhood  of  a  half  mile  from  S:ii>- 
ley's  residence.  The  gun  that  tie  procured  »-i 
what  they  call  a  30-30  Marlln  rifle.  Deceis- 
ed  in  the  meantime  had  gone  home.  It  b^.L: 
about  sundown,  and  after  going  to  the  h-x?^ 
prepared  blmscdf  to  do  the  cliores  around  i.^ 
place,  and  among  other  things  to  milk  t.' 
cow.  He  and  his  wife  went  to  the  cowf-s. 
which  is  something  about  135  or  140  f^: 
from  deceased's  bouse.  Deceased  was  en- 
gaged in  milking,  and  his  wife  was  sr^'-z 
nearby.  She  observed  a  man  coming  tlirccri 
the  pasture  towards  the  cowpen  and  cal-i 
her  husband's  attention  to  it ;  but  he  kept  w 
milking,  and  did  not  heed  her,  and  paid  :■ 
attention  to  what  she  said.  Again  she  s{<  :>- 
to  him,  and  he  paid  no  attention.  FlTif..: 
appellant  had  reached  a  cross  fence  becrees 
deceased's  property  and  one  on  tbe  west  V- 
longlng  to  and  known  as  the  "Bill  Wes 
place." 

Mrs.  Stanley's  testimony  at  ttals  point  is  ts 
follows :  "There  Is  a  road  leading  fnm  &i 
gate  in  front  of  the  Bill  West  place  c; 
through  the  Bill  West  lot  and  north  of  tH 
house  back  to  his  barn,  and  tbe  person  that  I 
saw  when  I  first  observed  liim  was  comix 
right  along  this  road  or  pathway,  a  little  nor- 
■  of  the  Bill  West  house.  No  one  was  UtIdi 
at  the  Bill  West  house  at  that  time.  Ti)« 
house  was  vacant.  Mr.  West  had  moved  cet 
about  a 'week  before.  When  I  first  saw  tius 
person  coming  along  this  pathway,  I  saw  tba: 
he  had  something  in  his  hand,  bat  at  fiis:  I 
did  not  know  what  it  was,  but  I  ttiongb:  It 
was  some  one  stealing  wood,  and  I  said  '.'> 
Mr.  Stanley,  'There  is  a  man.'  It  looked  t< 
though  It  was  some  one  taking  something  cS 
of  that  place.  Mr.  Stanley  paid  no  attenti-it. 
but  went  on  milking,  and  I  kept  on  watchis; 
the  party  as  he  came  on  down  In  an  ea^er: 
direction  bearing  towards  our  fence  until  te 
stopped  at  a  place  that  I  afterwards  poicrri 
out  to  Mr.  Ratchford  when  he  was  there  t'^ 
make  a  map.  I  know  where  there  are  sosif 
small  bushes  in  the  Bill  West  yard.  I  thial 
this  person  stopped  along  here  near  tbe  feccr 
— right  against  the  fence.  He  came  carryii: 
his  gun  in  his  hands,  and  was  peeping  ail 
stooping.  There  was  a  plank  fence  aroocJ 
the  cowpen.  Some  time  before  this  peiscc 
got  there  to  where  he  stopped,  I  discoTer«<.' 
that  what  he  had  was  a  gun.  I  did  not  kno* 
anything  about  my  husband  having  bad  a 
difficulty  with  the  defendant  at  tliat  time.  M 
he  was  coming  along,  and  after  I  could  ser 
tbat  he  had  a  gun,  I  said  to  my  husband:  'It 
Is  a  gun.  Some  one  has  been  hunting.'  I  sa!>: 
this  because  I  noticed  it  was  a  man  witli  i 
gun,  and  supposed  he  Iiad  been  huntic;. 
When  the  man  got  up  there  to  the  pit" 
where  be  stopped,  he  said  to  me,  'Mia.  Stw- 
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that  after  the  difficulty,  about  4  o'clock,  ap- 
pellant went  to  his  ranch,  some  tbree  miles 
from  town,  changed  horses,  got.  his  Marlln 
rifle,  returned,  and  hitched  his  horse,  as  he 
states  on  this  trial,  about  700  yards  from  de- 
ceased's house,  and  on  the  examining  trial 
about  three-fourths  of  a  mile,  went  through 
the  pasture  between  sundown  and  dark, 
within  120  feet  of  the  deceased  and  called 
for  him.  Finally  deceased  arose  from  where 
he  was  milking  his  cow,  and  according  to 
Mrs.  Stanley's  testimony  appellant  fired  two 
shots  at  him ;  one  of  them  proving  fatal. 
According  to  appellant's  theory,  at  this  point 
be  went  to  talk  to  deceased,  and  deceased 
started  In  the  direction  of  his  house  as  if  to 
get  a  gun,  and  be  then  shot,  with  no  inten- 
tion to  kill  deceased,  but  to  shoot  him  in  the 
leg,  or  as  some  of  the  testimony  puts  it, 
shoot  off  bis  leg.  Under  this  state  of  facts 
appellant  urged  that  the  court  erred  in  not 
charging  the  law  of  self-defense.  This  case 
does  not  come  within  the  rule  of  the  case  of 
Shannon  v.  State,  35  Tex.  Cr.  R.  2,  28  S.  W. 
687,  60  Am.  St.  Rep.  17.  When  appellant  ap- 
proached deceased,  be  called  him  and  told 
him  to  come  there,  and  under  one  phase  of 
the  testimony  deceased  did  not  respond,  but 
started  towards  bis  bouse.  This  in  no  sense 
required  the  court  to  charge  self-defense. 
See  Lynch  ▼.  State,  24  Tex.  App.  350,  6  S. 
W.  190,  6  Am.  St  Rep.  888;  Bush  v.  State, 
40  Tex.  Or.  R.  639,  61  8.  W.  238;  Courtney 
v.  State  (Tex.  Cr.  App.)  57  S,  W.  654;  Her- 
rington  v.  State  (Tex.  Cr.  App.)  63  S.  W.  663. 

Appellant  also  contends  there  was  error 
in  not  charging  the  Jury  with  reference  to 
appellant's  intent  in  shooting  at  the  deceas- 
ed, which  he  states  was  not  for  the  purpose 
of  killing.  We  are  of  opinion  that  under 
the  facts  of  the  case  this  was  not  necessary. 
Appellant  shot  for  the  purpose  either  of  kill- 
ing or  of  Inflicting  serious  bodily  injury.  He 
shot  witb  a  Marlln  rifle  at  a  distance  of  less 
than  40  yards,  which  proved  fatal.  If  ap- 
pellant shot  with  a  view  of  killing  be  wo'uld 
be  guilty  of  criminal  homicide,  or  if  he  shot 
under  the  circumstances  as  detailed  by  him- 
self it  is  patent  that  It  was  intended  to  in- 
flict upon  deceased  serious  bodily  injury. 
The  court  charged  the  Jury,  If  the  shot  was 
fired  for  the  purpose  of  killing  or  inflicting 
serious  bodily  injury,  which  in  its  necessary 
and  probable  consequences  might  result  in 
his  death,  he  would  be  guilty,  if  actuated  by 
malice,  of  murder  In  the  second  degree,  and 
In  substance,  if  otherwise,  be  would  be  guilty 
of  manslaughter,  if  his  mind  was  at  the 
time  Incapable  of  cool  reflection. 

The  court  submitted  a  charge  on  the  theo- 
ry of  manslaughter.  Considerable  criticism 
is  indulged  in  regard  to  this  charge,  especial- 
ly that  part  of  it  which  Instructs  the  Jury 
that  it  must  be  a  sudden  passion,  and  not 
produced  by  former  provocation,  and  cites 
quite  a  number  of  authorities  in  support  of 
this  proposition.  Many  of  these  authorities 
discuss  the  question  of  Insulting  conduct  to 


a  female  relative,  when  the  Insnltlng  condx: 
did  not  occur  in  the  presence  of  tbe  acciEni 
That  line  of  cases  has  no  beaxing  npcm  c-t 
questions  here.  The  statute  regnires  pa- 
slon,  and  that  it  must  be  engendered  by  pny 
vocation,  and  that  it  must  groiv  ont  of  pror^ 
cation  at  the  time  of  the  difficolty,  ui 
must  not  be  tbe  result  of  a  former  proroo- 
tlon.  Tbis  is  the  statute,  and  Is  tbe  law  mzJ 
the  Legislature  changes  it. 

The  court  also  Instructed  the  jury.  In  r^ 
gard  to  cooling  time,  that  if  appellant's  aM 
was  aroused  to  such  a  degree  of  ajiger,  rs;-, 
sudden  resentment,  or  terror  as  resnlteil  c: 
may  have  resulted  from  the  difficulty  soci- 
thlng  like  two  hours  before  tbe  sbootiiis,  ; 
the  effect  that  If  his  mind  bad  not  cDa<': 
and  that  It  was  still  agitated  to  incapabi:.- 
of  cool  reflection  by  reason  of  that,  tte? 
would  give  him  the  beneflt,  and  find  him  gci- 
ty  of  manslaughter.  There  was  no  adeqc:r« 
cause  occurring  at  tbe  time  of  tbe  dlfficnltj. 
unless  It  is  under  appellant's  statement  tia- 
he  thought  deceased  was  going  to  his  bouse. 
135  or  140  feet  away,  to  get  a  gnn.  Tii 
would  not  constitute  adequate  cause.  Tbe:- 
fore  we  are  of  the  opinion  that  the  proraet- 
tion.  If  any  existed  by  reading  of  this  recorl. 
was  the  previous  difficulty  in  the  evenict 
in  which  tbe  deceased  is  said  to  have  attack- 
ed, or  sought  to  have  attacked,  appellas: 
with  his  knife,  and,  failing  In  this,  thmr  s 
rock  at  blm  and  struck  him  on  tbe  hasi. 
which  produced  pain.  To  meet  any  ezigcs- 
cies  of  the  case,  and  favorable  to  appellac:. 
although  this  difficulty  was  two  or  three 
hours  prior  to  the  homicide,  the  court  fit? 
him  the  beneflt  of  that  adequate  cause  as  i 
basis  of  acquitting  him  of  murder  and  con- 
victing him  of  manslaughter  under  the  tt-^^ 
ry  of  cooling  time.  This  was  as  favonK-> 
as  appellant  was  entitled  to  have  the  jvr 
charged  under  tbe  facts.  It  may  be  mon 
than  serlonsly  doubted,  under  the  facts  of 
the  case,  tf  appellant's  mind  was  in  tnj 
manner  moved  other  than  by  revenge ;  for  bt 
testified  that  be  was  a  very  fine  shot  and 
that  he  fired  the  first  shot  three  feet  in  frost 
of  blm  (deceased)  in  order  to  stop  him,  and. 
falling  in  this,  he  shot  him  In  the  leg  wt::'.<> 
he  was  moving  in  the  direction  of  the  honsi. 
as  appellant  supposed,  to  get  the  gun.  Ttii 
shows  a  very  cool  and  calm  condition  of  tin 
mind,  it  occurs  to  us,  and  precludes  the  iil«! 
of  a  mind  that  was  excited  beyond  the  polit 
of  cool  reflection. 

Taking  tbe  charge  as  a  whole,  we  are  c'. 
opinion  there  is  no  sufficient  error  under  ocr 
decisions  to  require  a  reversal  of  this  ivAtr 
ment,  and  that  the  facts  show  that  a[^> 
lant  rode  three  miles,  changed  horses,  be- 
cause the  one  he  was  first  riding  was  ^V. 
to  get  another  horse  upon  which  be  emaH 
carry  his  gun,  and  returned  to  somewlKiv 
between  a  half  and  three-quarters  of  a  mi>. 
and  went  np  the  pathway  to  the  poi  where 
deceased  was  In  the  habit  of  miiung  his  (v* 
In  the  evening,  calling  him  op  from  behind, 
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Action  by  William  Seldel  against  the  Mu- 
tual Reserve  Life  Insurance  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

West,  Chapman  &  West  and  Fowler  Se 
Fowler,  for  appellant  G.  B.  Pope,  for  ap- 
pellee. 

FLT,  J.  This  is  a  suit  Instituted  by  ap- 
pellee to  recover  of  appellant  $282.03  evi- 
denced by  a  promissory  note  for  $282.63, 
given  by  appellee  to  one  Underwood,  an 
agent  for  appellant,  In  payment  of  the  first 
premium  on  a  policy  for  $10,000,  which  pol- 
icy was  rejected  by  appellee  when  It  was 
tendered  to  him  by  appellant  The  cause 
was  submitted  to  the  court,  and  Judgment 
rendered  in  favor  of  appellee  for  the  amount 
of  his  claim. 

It  was  alleged  by  appellee  that  he  ^ade 
an  application  to  appellant  on  one  of  Its 
printed  forms,  at  the  instance  and  solici- 
tation of  its  agent  for  a  policy  of  insurance 
for  $10,000,  and  at  the  same  time  executed 
his  note  payable  to  the  agent  In  the  sum 
of  $282.63  to  pay  the  first  premium.  It  was 
farther  alleged  that  appellee  had  an  agree- 
ment with  the  agent  that  he  would  not  ac- 
cept the  policy  after  its  issuance,  unless  he 
so  desired,  and  that  he  might  reject  said 
policy  and  that  the  note  was  to  be  held  by 
Underwood,  and.  In  case  appellee  concluded 
not  to  accept  the  policy,  then  the  note  was 
to  be  delivered  to  appellee,  and  he  was  not 
to  by  bound  by  the  same.  It  was  alleged 
that  a  fraud  was  perpetrated  by  appellant's 
agent  In  obtaining  the  execution  of  the  note, 
and  that  on  the  day  of  its  execution,  before 
the  policy  was  Issued,  he  had  sold  the  note 
to  the  First  National  Bank  of  Goliad,  which 
was  an  innocent  purchaser  of  the  same,  and 
that  the  money  realized  therefrom  was  sent 
to  and  accepted  by  appellant.  The  testi- 
mony of  appellee  substantiated  the  allega- 
tions of  the  petition.  He  did  not  accept  the 
policy  when  it  was  sent  to  him  through  the 
mall,  but  promptly  rejected  it  and  demand- 
ed return  of  the  note.  He  afterwards  learn- 
ed of  the  negotiation  of  the  note  by  the 
agent  of  appellant  There  is  no  proTlsion 
in  the  application  or  policy  copied  Into  the 
record  that  restricts  the  power  of  Under- 
wood, the  agent  of  appellant  in  the  making 
of  verbal  agreements  with  those  seeking 
Insurance.  The  parts  copied  into  the  rec- 
ord have  reference  to  other  matters,  and 
do  not  touch  upon  the  powers  of  the  agent 
Such  being  the  case.  Underwood  was  held 
out  to  appellee  and  the  general  public  as 
fully  authorized  to  make  any  contract  that 
appellant  could  make.  The  insurance  com- 
pany could  no  doubt  have  entered  Into  the 
agreement  charged  to  the  agent  and  there- 
fore the  question  must  be  considered  as 
tbongh  it  entered  into  the  agreement  with 
appellee. 

There  are  allegatioiu  of  fraud  upon  the 


part  of  the  agent,  and,  thongb  they  are  bc-: 
as  full  and  explicit  as  might  be  desired. 
In  the  absence  of  special  exceptions  beb; 
urged  to  the  allegations,  they  will  be  cms- 
sidered  sufficient  to  form  the  basis  for  tb> 
Introduction  of  evidence.  In  this  conoe^ 
tlon  it  may  be  stated  that  the  fraud  of  ty 
authorized  agent  will  invalidate  a  contr.r 
entered  into  by  him  on  behalf  of  his  pti- 
dpal,  though  in  perpetrating  the  fraud  be 
acted  without  the  knowledge  or  consent  ^. 
the  principal.  Henderson  v.  Railway.  !T 
Tex.  660,  67  Am.  Dec.  675 ;  Wright  v.  Cil- 
houn,  19  Tex.  412;  Aultman  ▼.  Torlc  TI 
Tex.  261,  9  S.  W.  127;  McFarlane  t.  Me- 
GUI,  16  Tex.  Civ.  App.  298,  41 S.  W.  402.  Tt  i* 
principle  applies  to  the  ostensible  as  v&i 
as  the  actual  agent;  for,  having  pat  aa 
agent  in  a  position  where  he  may  perpetr2:i> 
a  fraud  upon  Innocent  parties,  the  pris- 
clpal  will  not  be  allowed  to  profit  by  sad 
fraud  by  the  claim  that  he  bad  not  aatij:- 
ized  the  perpetration  of  the  frand.  Appel- 
lant in  this  case,  having  clothed  Underxrc"*! 
with  authority  to  solicit  and  obtain  inn:- 
ance  on  the  lives  of  persons,  is  responsible 
for  the  fraudulent  as  well  as  fair  mass 
resorted  to  by  him  In  the  line  of  his  agen?. 
Mecbem,  Agency,  {  743,  and  note.  It  is 
the  general  rule  that  a  promise  to  perfoit: 
some  act  in  the  future  will  not  amount  cc 
fraud  in  the  eyes  of  the  law;  and  altbot::^ 
it  may  have  been  the  propelling  inducement 
to  the  execution  of  the  contract,  and  tboo^ 
It  may  have  been  totally  disregarded,  it 
could  not  be  made  the  basis  for  a  resds- 
slon.  There  is,  however,  an  exception  to 
the  rule  recognized  in  Texas,  in  this:  that  if 
at  the  time  the  promise  is  made  it  was  tbe 
design  and  intention  of  the  party  matin; 
it  to  disregard  it  and  no  intention  to  pe^ 
form  it  and  it  was  only  made  to  decdn 
and  entrap  the  other  party,  then  such  prom- 
ise in  case  the  refusal  to  iterform  t-xi 
place  .would  amount  to  such  actual  fraud 
as  would  Justify  and  anthorize  the  rescis- 
sion Of  a  contract  induced  by  sach  prota- 
Ise.  Railway  v.  Titterington,  84  Tex.  21i 
19  S.  W.  472,  31  Am.  St  Rep.  39;  CoHin- 
son  V.  Jeflerles,  21  Tex.  Civ.  App.  653.  54 
S.  W.  28 ;  O'Brion  v.  Camp  (Ter.  Civ.  Ap^* 
101  S.  W.  557.  Now,  if  this  be  an  actioe 
of  deceit  and  not  to  rescind  the  contnse:. 
the  action  could  not  be  maintained  agalist 
appellant  unless  It  was  impliedly  a1ltbo^ 
ized  by  it,  for  an  incorporated  body  cannot- 
It  is  stated,  be  held  for  false  representation 
even  of  Its  directors,  unless  it  authorize 
such  representations.  Railway  t.  MrKis- 
ney,  55  Tex.  176.  In  this  case,  while  tbeir 
Is  no  direct  prayer  for  rescission,  the  effect 
of  granting  the  relief  sought  by  appellee  t$ 
to  destroy  the  contract  of  Insurance,  and 
render  It  null  and  void.  It  is  to  all  Intent! 
and  purposes  a  suit  to  rescind  the  Insnt- 
ance  contract  and  return  the  premium  paM 
by  appellee.  The  facts  In  this  case  Indlcttt 
clearly  that  the  promise  to  hold  the  ikK* 
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the  gamlahment  was  pending;  that  the  mar- 
ket price  of  the  rice  declined  35  cents  a  sack 
between  Janoary  22  and  March  15,  1904; 
that  on  March  16th  the  said  suit  against 
Moore  ft  Brldgeman  was  tried,  and  it  was 
adjudged  that  the  debt  sued  on  did  not  ex- 
ist The  present  action  was  Instituted  by 
Moore  ft  Bridgeman  against  the  appellee,  the 
surety  on  the  garnishment  bond,  the  petition 
alleging  substantially  the  above  facts,  and 
that  Anltmann,  Miller  &  Co..  the  principal 
in  said  bond,  was  beyond  the  Jnrlsdlctlon  of 
the  court,  and  was  insolvent,  and  prayed  for 
damages  in  the  sum  of  $1,033.76,  alleging 
as  the  measure  of  damages  the  difTerence 
between  the  market  price  of  the  rice  on  Jan- 
nary  22,  1804,  when  the  writ  was  served,  and 
March  15,  1904,  when  It  was  decreed  in  the 
county  court  that  Moore  &  Bridgeman  were 
not  indebted  to  Aultmann,  Miller  &  Co.  The 
petition  also  alleged  that  the  garnishment 
suit  was  dismissed  on  May  9,  1905,  that  the 
rice  In  question  was  converted  into  money 
under  orders  of  the  county  court,  and  sold 
for  114,566.91,  which  was  held  by  the  Port 
Arthur  Milling  Company  under  orders  of 
the  court,  as  garnishee,  until  the  garnish- 
ment proceeding  was  dismissed  on  May  9, 
1905,  and  thereby  the  said  Moore  &  Bridge- 
man  were  wrongfully  and  unlawfully  de- 
prived of  the  use  of  the  said  property  from 
January  22,  1904,  until  May  9,  1905,  to  their 
damage  in  the  sum  of  6  per  cent  Interest  on 
said  sum  between  said  dates.  The  amended 
petition  set  up  substantially  all  the  above 
facts,  and  alleged  that  plaintiffs'  cause  of 
action  had  been  assigned  to  Fleming  &  Flem- 
ing, who  were  admitted  to  prosecute  the  ac- 
tion. The  court  sustained  demurrers  to 
the  petition,  and,  on  plaintiffs  declining  to 
amend,  dismissed  the  cause. 

Appellants'  propositions  are:  "(1)  A  gar- 
nishee holds  property  of  the  defendant  in  bis 
possession  after  service  upon  him,  as  a  re- 
ceiver or  officer  of  the  court,  and  he  cannot 
thereafter  change  the  form  of  the  property, 
and  thereby  place  an  additional  burden  up- 
on it;  nor  has  he  the  right  to  sell  and  dis- 
pose of  It,  although  he  may  have  authority 
from  the  defendant  to  do  so.  (2)  Sureties 
on  attachment  and  garnishment  bonds  are 
liable  for  actual  damages  resulting  from  a 
wrongful  issuance  and  service  of  such  writs. 
(3)  Where  a  writ  of  garnishment  is  wrong- 
fully sued  out  and  served,  and  money  of 
the  defendant  is  thereby  wrongfully  detain- 
ed In  the  possession  of  the  garnishee,  the  de- 
fendant is  entitled  to  recover  as  actual  dam- 
ages 6  per  cent  interest  on  the  money  dur- 
ing the  period  it  is  unlawfully  held  by  such 
garnishment  proceeding."  The  above  prop- 
ositions are  indisputable,  but  they  find  no 
application  In  this  case.  This  is  an  action 
against  the  surety  on  the  garnishment  bond, 
and  its  liability  for  damages  extends  no  fur- 
ther  than  to  consequences  which  followed 
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as  the  proximate  result  of  the  saing  out  of 
the  writ  Shinn  on  Attachment  &  Gar.  | 
184.  If,  notwithstanding  the  service  of  tlie 
writ  upon  the  mliilTig  company,  it  bad  Ihr 
right  to  proceed  to  fulfill  its  contract  wlti 
Moore  ft  Bridgeman,  but  It  saw  fit  not  to  (b 
BO  for  a  reason  unfounded  In  law,  such  act 
cannot  legitimately  be  attributed  to  the  su- 
ing out  of  the  writ  so  as  to  charge  the  snre- 
ty  for  the  consequences  thereof.  That,  not- 
withstanding the  writ  the  OiUItng  compaa.T 
had  the  right  and  was  obllsated.  to  pro- 
ceed with  the  performance  of  Its  contract 
previously  entered  into  with  Moore  &  Bridge- 
man  is  well  settled.  Mensing  v.  EngeIke,  ST 
Tex.  637,  4  S.  W.  202;  McCIellan  t.  Boatlu 
16  Tex.  Civ.  App.  344,  39  S.  W.  607;  Shins, 
Att  ft  Oar.  H  487,  516.  The  garnishment  o^ 
erated  merely  to  substitute  the  plaintiff  1: 
garnishment  pro  tanto,  to  the  rights  of  Mooie 
ft  Bridgeman.  The  wisdom  of  the  above  rule 
Is  clearly  vindicated  in  the  conditions  ex- 
hibited in  this  proceeding,  when  a  different 
rule  would  arrest  the  performance  ot  a  con- 
tract involving  large  Interests  on  a  garnish- 
ment for  a  few  hundred  dollars. 

Our  conclusion  is  that  the  snTety  on  the 
bond .  Is  not  liable  for  the  conaegoences  n> 
plaintiffs  of  a  course  which  the  garnishee 
elected  to  pursue  under  a  mistaken  and  im- 
warranted  view  of  the  obligations  of  the 
writ 

The  judgment  is  affirmed. 


CHEMICAL  NAT.  BANK  T.  KIAM-t 

(Court  of  Civil  Appeals  of  Texas.    Nov.  7, 19^^ 

Rehearing  Denied  Nov.  25^   190S.) 

1.  Mabshaung  Assets  anu  Seoubitixs  Q  1*) 
—Relation  of  Pasties. 

Bankr.  Act  July  1,  1898,  c.  541.  5  OS.  - 
"a,"  30  Stat  565  (U.  8.  Comp.  St  1901,  v  3^'* 
provides  tltat,  in  all  cases  of  mntual  dtba  or 
mutual  credits  between  tlie  estate  of  a  bauknipt 
and  a  creditor,  the  account  shall  be  stated.  aiiJ 
one  debt  shall  be  set  off  aKainst  the  other,  aci 
the  balance  only  shall  be  allowed  or  paid.  Tbe 
payee  of  a  note,  having  on  deposit  in  his  back 
sufficient  funds  of  the  maker  to  pay  the  no:-.', 
transferred  such  note,  and  before  maturity  tb*?iv- 
of  became  a  bankrupt.  Held,  that  the  mak>'r 
and  transferee  did  not  stand  in  the  relation  of 
debtor  and  creditor  merely,  so  as  to  exclude  tkr 
doctrine  of  marshaling  of  assets  and  secoritit-s 
and  the  maker  was  entitled  to  compel  the  trans- 
feree to  first  resort  to  the  assets  of  the  bank- 
rupt estate,  and  to  collateral  security  delWerwl 
to  him  by  the  payee  prior  to  bankruptcy,  ac-l 
to  enforce  such  right,  was  entitled  to  an  in- 
junction, restraining  tbe  prosecution  of  a  suit 
on  the  note  by  tbe  transferee  until  snch  tr3r>- 
feree  had  exhausted  his  remedies  against  eu<  j 
assets  and  securities. 

[Ed.  Note.— For  other  cases,  see  Marshalin;     i 
Assets  and  Securities,  Cent  Dig.  S  1 ;   Dec.  Dig. 
I  1.*] 

2.  Apfeai.  aro  Ebbob  (t  920*)— Rkview — Pu- 

ST7HFTI0NS. 

In  an  action  on  a  note,  in  which  defendant 
on  cross-bill  was  granted  an  injunction  s^tar- 
ing  the  suit  until  plaintiff  had  exhausted  oi .  r 
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lecurities,  it  will  be  presnmed,  on  plaintlfCa  ap- 
>«al  from  the  restraining  order,  that  the  court 
'ound,  in  accordance  with  an  allegation  of  the 
:Toss-DiIl,  that  the  award  of  an  injunction  would 
aot  delay  or  inconvenience  plaintiff  in  the  col- 
lection of  the  note. 

[ESd.   Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  D^.  t  3717;    Dec  Dig.  8  920.*] 

3.  MABSHAiiino  Assets  and  Sbcubitixs  ({  8*) 

EilTFOBCElIEITT     01'     RiOHT  —  INJDNCTJON— 

SXISTENCK  OF   REMEDY  BY   SUBROQATIOM. 

The  payee  of  a  note,  having  on  deposit  in 
his  bank  sufficient  funds  of  the  maker  to  pay 
the  note,  transferred  such  note,  and  before  ma- 
turity thereof  became  a  ttankrupt  Held,  that 
the  maker  was  entitled  to  an  injunction  restrain- 
ing the  prosecution  of  an  action  on  the  note  un- 
til plaintiff,  the  transferee,  had  exhausted  other 
securities  which  were  delivered  to  him  by  the 
payee  prior  to  bankruptcy ;  the  right  of  subro- 
gation to  such  securities  affording  defendant  a 
less  practical,  prompt,  and  efficient  protection. 

[Ed.  Note.— For  other  cases,  see  Marshaling 
Assets  and  Securities,  Cent.  Dig.  g  11 ;  Dec. 
Dig.  g  &•] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Norman  6.  Klttrell,  Judge. 

Action  by  the  Chemical  National  Bank 
against  Edward  Kiam.  From  a  restrain- 
ing order  in  favor  of  defendant  on  Ills  cr,os8- 
blll,  plaintiff  appeals.    Affirmed. 

O.  T.  Holt  and  W.  H.  Haynes,  for  appel- 
lant Baker,  Batts,  Parker  &  Garwood, 
for  appellee. 

PLEASANTS,  C.  J.  The  appellant  brought 
this  suit  to  recover  upon  a  note  for  $10,000 
executed  by  appellee  In  favor  of  T.  W. 
House,  and  transferred  by  House  to  appel- 
lant 

Apipellee  answered   by   general   demurrer 
and    general    denial,  and   by    cross-action 
sought  affirmative   relief.     The   allegations 
of  the  cross-bill  are,  in  substance,  that  the 
note  sued  ou  was  transferred  to  appellant 
by  T.  W.   House,   along   with  other   notes 
payable  to  said  House,  and  certain  stocks 
and  bonds  owned  by  him  as  collateral  to 
secure  the  payment  of  notes  due  by  said 
House  to  appellant,  of  the  aggregate  amount 
of  $110,000;   that  since  the  transfer  of  said 
notes  and  other  collateral  to  appellant,  the 
said  House,  who  was  engaged  in  the  bank- 
ing business  In  the  city  of  Houston  as  a 
private  banker,  has  been  adjudged  a  bank- 
rupt and  his  estate  Is  now  being  adminis- 
tered in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Texas 
by  J.  S.   Bice,   trustee   appointed   by   said 
court;  that  at  the  time  House  was  so  ad- 
juged  a  bankrupt  the  appellant  bad  in  Its 
possession,  as   collateral    to   secure   House's 
said  indebtedness   to   It   notes,    stocks    and 
twnds  of  value  In  excess  of  said  Indebted- 
ness, and   in  addition  thereto  bad  a  cash 
deposit  in   Its   hands   of   $36,131.44,    which 
It  was  duly  authorized  to  apply  to  said  In- 
debtedness; that  since  said  adjudication  In 
bankruptcy  appellant  has  applied  said  cash 


upon  said  indebtedness,  and  has  made  col- 
lections upon  other  of  the  notes  held  by  It 
as  collateral,  and  has  applied  same  upon 
said  indebtedness,  the  total  amount  of  col- 
lections and  cash  deposit  so  applied  being 
$85,979.89,  leaving  a  balance  due  on  said 
indebtedness  of  House  to  It  of  not  exceed- 
ing $24,920.11;  that  to  secure  said  balance 
due  It  by  said  House  appellant  has  in  Its 
bands,  In  addition  to  the  note  herein  sued 
on  and  the  other  notes  transferred  to  It  by 
House  as  aforesaid,  stocks  and  bonds  of 
the  aggregate  value  of  $78,900;  that  said 
stocks  and  bonds  have  a  fixed,  definite  cash 
market  value  of  not  less  than  the  amount 
above  stated,  and  that  under  the  terms  of 
the  assignment  from  House  to  appellant  It 
Is  fully  authorized  to  sell  said  securities 
without  notice,  and  apply  the  proceeds  to 
the  payment  of  any  Indebtedness  due  it  by 
House;  that  the  note  herein  sued  on  was 
not  due  at  the  time  House  was  adjudged  a 
bankrupt,  and  that  appellee  at  said  time 
had  on  deposit  In  the  bank  of  said  House 
the  sum  of  $16,860.42;  "that  under  the  law 
the  defendant  Is  entitled,  against  the  said 
T.  W.  House  and  his  estate  and  the  trustee 
thereof,  to  a  lien  on  the  note  herein  sued 
upon  for  the  payment  of  the  amount  due 
from  said  estate  of  House  to  this  defendant 
on  account  at  the  date  of  the  bankruptcy 
of  the  said  House,  and  is  entitled  to  have 
the  note  sued  on  herein  canceled,  and  the 
amount  thereof  set  off,  and  applied  to  the 
payment  of  appellee's  claim  against  the  es- 
tate of  the  said  House;  that  the  note  sued 
on  herein,  therefore,  is  charged  with  a  dou- 
ble lien,  to  wU,  a  lien  in  favor  of  said  ap- 
pellant to  secure  the  payment  of  tlie  in- 
debtedness of  said  House  to  it,  and  a  lien 
In  favor  of  the  appellee  to  secure  the  pay- 
ment of  his  claim  against  the  estate  of  said 
House;  that  said  stocks  and  bonds  are  not 
subject  to  a  double  lien  or  double  liability, 
no  one  having  a  lien  upon  them  except  ap- 
pellant, and  that  In  equity  the  appellee  Is 
entitled  to  have  the  assets  In  the  hands  of 
appellant  to  secure  Its  indebtedness  mar- 
shaled, and  to  have  said  stocks  and  bonds, 
upon  which  no  lien  exists  in ,  favor  of  any 
person  except  appellant,  first  sold  or  real- 
ized upon,  under  the  terms  of  said  contract 
between  said  House  and  appellant,  and  the 
proceeds  applied  to  the  payment  of  the  re- 
mainder of  the  indebtedness  of  said  House 
to  appellant,  before  appellant  Is  entitled  to 
resort  to  the  note  sued  on  in  tbls  cause,  and 
If  said  stocks  and  bonds  should  produce  suf- 
ficient funds,  as  appellee  alleged  they  would 
do,  to  pay  off  the  remainder  of  said  Indebt- 
edness of  House  to  appellant,  then  appel- 
lant could  not  In  equity  collect  the  note 
sued  on  and  apply  the  proceeds  to  payment 
of  its  claim,  but  appellee  would  be  entitled 
to  have  said  note  canceled  and  surrendered 
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to  talm,  and  the  amonnt  thereof  set  off  and 
entered  as  part  payment  of  hla  claim  against 
said  House's  estate.  It  Is  further  alleged 
that,  among  the  notes  of  said  House's  cus- 
tomers held  by  appellant  as  collateral,  there 
are  many  which  are  not  subject  to  any 
equities  or  rights  of  set-offs  on  the  part  of 
the  makers  of  said  notes,  and  these  notes 
famish  additional  security  to  which  said 
appellant  should  resort  before  attempting 
to  enforce  collection  of  the  note  sued  on  lii 
this  case;  but  that.  Ignoring  appellee's  rights 
and  equities,  appellant  has  reached  some 
kind  of  agreement  or  understanding  with 
said  trustees  of  said  House's  estate  and  bis 
attorneys,  to  the  effect  that  appellant  would 
not  proceed  to  realize  upon  said  stocks  and 
bonds  and  notes,  upon  which  it,  and  it  alone, 
has  a  lien,  but  instead  would  proceed  to 
bring  this  suit  for  the  unjust  and  inequita- 
ble purpose  of  obtaining  Judgment  against 
api>ellee  and  cutting  off  and  depriving  him 
of  his  equitable  rights  In  the  note  herein 
sued  upon,  to  wit,  his  right  to  have  said 
notes  subjected  to  a  lien  in  his  favor,  and 
set  off  and  applied  to  the  discharge  and  pay- 
ment, pro  tanto,  of  the  claim  and  account 
which  this  defendant  has  against  said  es- 
tate of  House  on  his  deposit  account  as  be- 
fore explained;  that  to  permit  this  would 
work  a  manifest  wrong  and  injury  upon 
appellee,  and  deprive  him  of  his  right  of 
set-off  without  producing  any  benefit  what- 
ever to  the  estate  of  said  House  or  to  said 
plaintiffs.  It  is  further  alleged  that  appel- 
lant has  filed  a  claim  In  the  bankruptcy 
court,  admitting  that  It  holds  the  stocks  and 
bonds  and  notes,  above  referred  to  as  col- 
lateral, to  secure  the  payment  of  an  alleged 
indebtedness  of  T.  W.  House  to  it;  that  If 
appellant  be  required  to  proceed  upon  the 
other  collateral  held  by  It,  It  will  be  able  to 
collect  its  notes  In  full,  without  realizing 
upon  the  note  herein  sued  upon,  and  there- 
upon this  note  will  revert  to  the  estate  of 
said  House,  and  defendant  will  be  enabled 
to  assert  his  right  to  said  note  as  a  security 
for  the  payment,  pro  tanto,  of  hla  account 
against  said  House's  estate,  but  that  the  es- 
tate of  House  is  insolvent,  and  will  not 
pay  its  general  creditors  exceeding  40  cents 
on  the  dollar,  and  if  the  appellant  Is  allowed 
to  proceed  and  take  Judgment  against  the 
appellee  on  the  note  sued  on  herein  and  ex- 
act payment  thereof  from  him,  he  will  en- 
tirely lose  the  benefit  of  his  security,  and 
will  be  obliged  to  accept  40  cents  on  the 
dollar,  or  less,  upon  his  indebtedness  against 
the  said  House,  but  if  appellant  is  required 
to  realize  upon  said  stocks  and  bonds,  they 
will  more  than  pay  off  the  indebtedness  of 
said  House  to  appellant,  and  It  will  be  com- 
pelled to  return  the  note  sued  on  to  the 
trustee  of  said  House,  and  the  said  trustee 
will  be  compelled  to  settle  with  appellee  by 
Surrendering  said  note  and  deducting  the 
amount  thereof  from  his  claim  against  said 


House,  and  appellee  will  only  be  required 
to  accept  dividends  on  the  remainder  at  his 
said  claim  against  House  after  dedaeOs: 
said  note." 

The  prayer  of  the  cross-bill    la    tor  pre- 
cess,  and  that  the  court  will  enter  an  order 
staying  proceedings  in  ttils  Bnlt,    and   grazr. 
an  injunction  restraining  the   appeUant,  Its 
agents,   attorneys,   employes,   and    successors 
from  proceeding  further  with   tbls   suit  or 
in  any  manner  attempting  to  Institnte  suits, 
actions,  or  proceedings  of  any  kind.  In  aas 
court  or  tribunal,  for  the  purpose  of  attempr- 
Ing  to  collect  the  note  sued  on  In  tbls  (ase, 
until  the  further  orders  of  tbe  ooort  mar 
permit;  that  the  court  will  require  appel- 
lant to  make  an  exhibit  showing  in  deu3 
all    amounts   owing   by   the   estate    of  said 
House  to  appellant  on  the  notes  and  Indebt- 
edness  before  mentioned,  showing   all  col- 
lectlons  made  by  It  from  the  securities  -which 
it  held  at  the  time  House  became  bankrapc 
showing,  also,  a  complete  list  of  the  eecun- 
ties  it  now  holds  of  said  House,  which  aie 
not  subject  to  a  lien  In  favor  of  any  other 
person  by  way  of  security,  set-off^  or  other- 
wise. Including  a  complete  list  of  tbe  etoda 
and  bonds  held  by  it  and  that  tbe  court 
wUl   further  order  that  before   proceedlns 
further  with  this  suit  or  with  any  action  or 
proceeding  to  collect  the  Indebtedness  sned 
on  herein,  it  shall  realize  upon   said  stocks 
and  bonds,  and  other  securities  in  Its  hands 
which  are  subject  only  to  a  lien  In  Its  favor, 
and  if  said  stock  and  bonds  and  other  se- 
curities  which  are  subject  only  to  Its  lien 
produce  a  sufildent  amount  to  pay  off  the 
remainder  of  the  Indebtedness  of  Home  to 
it  then  the  further  prosecution  of  this  suit 
or  of  any  suit  by  the  appellant  to  collect 
tbe   Indebtedness    herein   sued    on    may   be 
permanently  stayed  and  enjoined,  and  that 
appellant  be  directed  and  required  by  tbe 
court  to  turn  back  the  note  sued  on  bei^o 
to  said  trustee,  or  to  deliver  the  same  to 
the  appellee,  in  order  that  the  amount  there- 
of may  be  set  off  and  applied  pro  tanto  to 
the  appellee's  claim  on  the  estate  of  T.  W. 
House.    This  cross-bill  was  verified  by  affi- 
davit of  appellee.    Appellant  replied  to  a^ 
pellee's  cross-bill  by  general  demurrer  and 
general  denial,  and  by  special  plea,  in  wbldi 
it  admits  that  it  holds  the  note  sued  on  as 
collateral  to  secure  an  indebtedness  due  it 
by  T.  W.  House,  which  it  alleges  is  about 
$50,000.     It  Is  further  alleged  in  said  qie- 
clal  plea  that  appellant  holds  coUatersl  of 
the  face  value  of  about  $133,000,  Indodbi; 
tbe  note  sued  on  to  secure  the  payment  of 
said  indebtedness,  said  collateral  conststln; 
of  promissory  notes,  stocks,  and  bonds,  bat 
alleges  that  some  of  the  notes  are  almost 
worthless — ^the  makers  have  been  adjudged 
bankrupts — ^that   If   appellant   is   forced   to 
sell  the  stocks  and  bonds  held  by  it  at  tlii^ 
time,  the  same  will  have  to  be  sacrificed  and 
sold  at  a  discount  which  loss  will  fall  oa 
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i:1ie   creditors  of  the  bankrupt  estate  of  T. 
'Vr.   House.    This  pleading  la  not  verlfled. 

The   cause  was  heard  on   the  pleadings, 
^lie  substance  of  which  has  just  been  stated, 
and  tlie  court  entered  an  order  reciting  that : 
"The   court,   being  of  the  opinion  that  the 
proceedings  In  'this  suit  ought  to  be  suspend- 
ed  temporarily  until  the  said  plaintiff  (ap- 
pellant)   shall   exhaust  Its   recourse  against 
the  stocks  and  bonds  held  by  It  as  collater- 
al to  secure  the  Indebtedness  of  the  estate 
of  T.  W.  House,  bankrupt,  to  It,  as  prayed 
for  in  the  defendant's  cross-petition,  and  It 
appearing  that  the  defendant  has  given  bond 
in  the  sum  of  $25,000,  the  amount  fixed  by 
the  court,  and  that  said  bond  has  been  ap- 
proved by  the  clerk  of  this  court,  It  Is  there- 
fore ordered,  adjudged,  and  decreed  by  the 
conrt  that  said  plaintiff,  the  Chemical  Na- 
tional Bank,  Its  agents,  and  attorneys  be  and 
they  and  each  of  them  are  hereby  enjoin- 
ed and  restrained  from  the  further  prose- 
cution of  this  snit  until  the  said  Chemical 
National  Bank  shall  have  exhausted  its  re- 
course against   the  stocks  and  bonds   held 
by  it  as  collateral  to  secure  the  indebtedness 
of  the  estate  of  T.  W.  House,  bankrupt,  to 
It;    that  further  proceedings  In  this  suit  be 
and  the   same   are  hereby   suspended   tem- 
porarily, and  the  suit  shall  stand  continued, 
from  term   to  term  of  this  court,   without 
-  farther  order,  until  said  plaintiff  shall  have 
exhausted  its  remedies  against  said  collat- 
eral, as  hereinbefore  provided,  after  which 
this  cause  shall  stand  for  the  further  orders 
of  this  court."     Then  follows  a  description 
of  the  stocks  and  bonds  referred  to,  which 
It  is  unnecessary  to  set  out.    This  appeal  is 
prosecuted   from  the  order   above  set  out 
We  are  strongly  Inclined  to  the  opinion  that 
no  appeal  lies   from   this  order,   and   that 
therefore  the  appeal   should  be  dismissed; 
but,  as  both  parties  Insist  that  the  order  Is 
one  from  which  the  right  of  appeal  Is  given 
by  our  statute,  and  that  we  have  jurisdic- 
tion, we  have  deemed  It  proper  to  resolve 
the  doubt  In  favor  of  our  jurisdiction.       • 

Under  the  single  assignment  presented  In 
Its  brief  appellant  assails  the  order  above 
set  out,  on  the  ground  that  the  doctrine  of 
marshaling  securities,  upon  which  said  or- 
der Is  based,  can  only  be  applied  as  between 
creditors,  and  appellee,  being  a  debtor  of  ap- 
pellant, cannot  Invoke  such  doctrine  against 
It.  It  is  unquestionably  true  that  the  doc- 
trine of  marshaling  securities  has,  as  a  gen- 
eral rule,  no  application  as  between  a  debt- 
or and  creditor;  and,  as  between  a  creditor 
and  one  who  occupies,  as  to  him  and  the 
subject-matter  of  the  suit,  only  the  relation 
of  an  original  and  primary  debtor,  there 
can  be  no  exception  to  this  general  rule. 
We  think  the  facts  of  this  case,  however, 
distinguish  it  from  those  cited  and  relied 
on  by  appellant,  in  which  the  general  rule 
above  stated  Is  enforced.  Appellee  and  ap- 
pellant are  both  creditors  of  the  estate  of 
the  bankrupt,   T.    W.    House,    and   by   the 


plain  and  unambiguous  terms  of  the  bank- 
rupt statute,  as  against  said  estate  and  its 
general  creditors,  appellee  had  the  right  to 
a  credit,  at  par,  of  a  suflScient  amount  of 
the  sum  due  him  by  said  estate  to  cancel 
and  discharge  his  indebtedness  thereto  evi- 
denced by  the  note  sued  on.  Bankr.  Act 
July  1,  1898,  c.  641,  5  68,  subd.  "a,"  30  Stat 
565  (U.  S.  Comp.  St  1901,  p.  3450);  Collier  on 
Bankruptcy,  p.  573;  In  re  Little  (D.  C.)  6 
Am.  Bankr.  Rep.  682,  110  Fed.  621;  Mey- 
er y.  Dickinson  (D.  C.)  5  Am.  Bankr.  Rep. 
693,  107  Fed.  86 ;  In  re  Shults  (D.  C.)  13  Am. 
Bankr.  Rep.  84,  132  Fed.  573,  while  this  right 
to  have  his  claim  against  said  estate  paid 
in  full  to  the  amount  necessary  to  discharge 
his  note  may  not  be  considered  technically 
as  giving  him  a  lien  upon  said  note.  It  gave 
him  such  an  Interest  in  the  note  as  entitled 
him,  we  think,  to  invoke,  as  against  appel- 
lant, who  holds  said  note  only  as  collateral 
security,  the  equitable  doctrine  of  marshal- 
ing securities  which,  to  quote  from  19  Am. 
Sc  Eng.  Enc.  Law,  p.  1256,  "depends  upon 
the  principle  that  a  iwrson  having  two  funds 
to  satisfy  his  demands  shall  not  by  his  elec- 
tion disappoint  a  party  having  but  one  fund. 
The  general  rule  is  that,  if  one  creditor,  by 
virtue  of  lien  or  Interest,  can  resort  to  two 
funds,  and  another  to  one  of  them  only,  the 
former  must  seek  satisfaction  out  of  that' 
fund  which  the  latter  cannot  touch."  Again, 
on  the  same  page,  the  author  says:  "The 
basis  of  the  doctrine  of  marshaling  is  the 
equitable  principle  ^t  a  person  having  a 
right  to  satisfy  his  debt  or  claim  out  of  two 
funds,  to  but  one  of  which  another  person 
can  resort,  shall  be  compelled  first  to  ex- 
haust the  fund  to  which  the  other  cannot 
resort  before  coming  upon  the  one  available 
to  both.  Thus  the  person  having  an  Interest 
in  the  double  fund  is  prevented,  by  a  court 
of  equity,  from  exercising  his  right  to  en- 
force that  interest  to  the  prejudice  of  a 
person  having  an  interest  In  the  single  fond 
only.  In  cases  where  the  claim  of  para- 
mount creditor  would,  if  satisfied  out  of  the 
single  fund,  defeat  wholly  or  In  part  the 
claim  of  the  other  creditor,  a  court  of  equity, 
proceeding  upon  the  principle  that  such  an 
exercise  of  the  paramount  creditor's  pow- 
er would  be  most  unjust  and  unconsclentlons, 
will  interfere,  not,  indeed,  to  alter  or  de- 
stroy the  power,  but  to  prevent  It  trom  be- 
ing made  an  Instrument  of  injustice."  Again, 
on  page  1259,  the  same  author  says:  "The 
right  of  marshaling  Is  not  founded  on  what 
may  be  considered  as  a  contract  between 
debtor  and  creditor,  but  rests  upon  a  natural 
and  moral  equity  that  the  will  and  caprice 
of  one  creditor,  who  has  within  his  reach  a 
double  fund,  shall  not  be  allowed  to  deter- 
mine whether  another  creditor  Is  to  be  dis- 
appointed of  his  payment"  Still  further  the 
same  author,  on  page  1263,  says:  "If  the 
senior  creditor  will  not  thereby  be  unreason- 
ably delayed  or  inconvenienced  or  prevented 
from  obtaining  full  payment  of  bis  debt,  he 
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may  be  restrained  by  Injunction  from  pro- 
ceeding against  the  doubly  charged  security." 
The  doctrine  of  marshaling  of  securities, 
as  well  as  the  principle  upon  which  It  rests, 
as  stated  In  the  above  quotation,  is  recog- 
nized and  applied  in  authorities  too  numer- 
ous to  cite,  and  has  been  expressly  applied 
by  decisions  of  the  higher  courts  of  this 
state.  Brown  y.  Thompson,  79  Tex.  58,  15  S. 
W.  168;  Cultirator  Co.  y.  National  Banlc, 
22  Tex.  Cly.  App.  643,  65  S.  W.  765 ;  Willis 
y.  Holland,  13  Tex.  Civ.  App.  689,  86  S.  W. 
329;  Wahrmund  y.  Edgewood  Distilling  Co. 
(lex.  Civ.  App.)  82  S.  W.  228.  In  support  of 
his  order  the  trial  judge  must  be  presumed 
to  have  found  that  the  allegations  of  appel- 
lee's cross-bill  to  the  effect  that  appellant 
would  not  be  delayed  or  Inconvenienced  in 
the  collection  of  its  debt  by  requiring  it  to 
first  exhaust  its  other  securities  before  pro- 
ceeding to  enforce  the  collection  of  the  note 
sued  on  are  true;  and,  snch  being  the  case, 
no  wrong  or  injustice  will  be  done  appel- 
lant by  the  enforcement  of  said  order.  It 
seems  clear  from  the  authorities  before  men- 
tioned that,  unless  the  fact  that  amtellee  oc- 
cupies the  dual  relation  of  a  debtor  to  ap- 
pellant, as  well  as  that  a  creditor  with  ap- 
pellant of  their  common  debtor,  T.  W.  House, 
so  shortens  the  arm  of  equity  as  to  render 
'It  Impotent  to  prevent  appellant  from  using 
its  power  as  a  paramount  creditor  as  an  in- 
strument of  injustice  to  appellee,  the  trial 
court  did  not  err  In  granting  the  relief  pray- 
ed for  by  appellee.  In  none  of  the  cases  re- 
lied on  by  appellant  to  sustain  Its  conten- 
tion did  the  debtor  bear  any  relation  to  the 
I>arty  against  whom  the  doctrine .  of  mar- 
shaling of  securities  was  involved  other  than 
that  of  a  primary  debtor,  who  had  no  lien 
upon,  and  no  Interest  In,  the  subject-matter 
of  the  suit  other  than  that  of  maker  of  the 
obligation  sued  on.  In  the  case  of  Rogers 
y.  Meyers,  68  111.  02,  the  malcer  of  the  note 
sought  to  enjoin  suit  for  Its  collection  by  an 
assignee  thereof  until  such  assignee  should 
first  foreclose  a  mortgage  on  real  estate 
given  by  the  maker  to  secure  the  payment 
of  said  note,  the  equity  of  redemption  In 
said  real  estate  having  l>een  previously  pur^ 
chased  by  a  third  party  at  sale  under  execu- 
tion against  the  maimer  of  the  note  and 
mortgage.  In  deciding  the  case  the  court 
says:  "We  are  unable  to  perceive  any  right 
held  by  Meyers  to  which  appellant  has  any 
just  claim  to  be  subrogated.  He  Is  legally 
and  equitably  bound  to  pay  the  debt  to 
Meyers,  and  should  pay  the  bank  (the  pur- 
chaser of  the  equity  of  redemption)  or  lose 
the  property  they  have  purchased.  We  do 
not  see  that  the  principle  that,  where  a 
creditor  has  a  lien  on  two  funds,  and  another 
creditor  has  a  lien  on  one  of  those  funds,  the 
former  will  be  required  to  satisfy  his  claim 
out  of  the  fund  upon  which  the  other  has 
no  lien  can  be  applied  in  this  case.     That 


is  a  rule  that  may  be  Invoked  as  betrwD 
different  creditors,  but  has,  eo  far  as  vt 
are  aware,  never  been  applied  as  tietrtt: 
debtor  and  creditor.  There  is  no  pretew 
that  appellant  does  not  Justly  owe  the  if\g. 
nor  Is  any  Juat  reason  urged  wby  he  shoo-i 
not  pay  It,  or  why  It  should  not  be  enforwd 
In  the  suit  at  law.  We  can  see  no  groosj 
for  enjoining  the  suit  on  the  note  and  'M 
court  below  did  right  in  dismissing  the  b'l 
and  the  decree  is  affirmed."  As  before  tail 
we  think  this  case  easily  distlngnisbable  ftts 
the  one  we  are  considering.  In  that  no  oths 
relation  than  that  of  debtor  to  creditor  m 
shown  between  the  party  Invoking  the  d'X- 
trine  of  marshaling  securities,  and  the  de- 
fendant who  was  sought  to  be  enjoined  fmz 
the  collection  of  his  debt  and  tbe  plaintlf 
had  no  lien  of  any  kind  upon  said  note,  loc 
interest  therein,  .other  tlian  as  the  maktr. 
The  case  of  Haas  v.  Bank  of  €V>mmerce.  41 
Neb.  754,  60  N.  W.  85,  can  be  dlstlngnisbed 
in  the  same  way. 

There  is  no  merit  In  the  contention  that 
because  appellee  may  upon  payment  of  tbe 
note  be  entitled  to  subrogation  pro  tanto  i-i 
appellant's  rights  in  the  other  secniitles  btH 
by  It,  he  is  therefore  not  entitled  to  tbe 
remedy  of  Injunction.  The  remedy  by  sab- 
rogation  not  affording  as  practicaL  prompt 
and  efficient  protection  to  appellee  as  tbe 
relief  afforded  by  Injunction,  its  existence 
cannot  defeat  his  right  to  injunction.  Snm- 
ner  v.  Crawford,  91  Tex.  129,  41  S.  W.  9SH. 

We  are  of  opinion  that  tbe  Judgment  of 
the  court  below  should  be  affirmed,  and  it 
has  been  so  ordered. 

Affirmed. 
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1.  Cabbiebs  (I  105*)— Deiat— Spbciai.  Dak- 

AGES. 

To  render  a  carrier  liable  for  special  dam- 
ams  from  a  failure  or  delaj*  in  tranqiortatioo 
01  freight,  notice  of  the  conditions  from  which 
such  damages  will  result  must  be  given  the 
carrier  at  the  time  the  contract  of  carriage  is 
made. 

[Ed.    Note. — ^For   other   cases,    see    CsrrieR. 
Cent.  Dig.  H  451-4S2Vi:    Dec.  Dig.  |  l<e.*l 

2.  Cabbiebs  (}  105*)— Tbakbpobtahoh  or 
Pbeight— Delay— Speciai.  DAifAoss— No- 
tice. 

Where  special  sawmill  machinery  wai  o^ 
dered  from  Maishall,  Tex.,  through  an  intF^ 
vening  concern  to  be  manufactared  and  shipped 
from  Huntsville,  notice  given  to  the  canier'i 
agent  at  Marshall  of  special  damages  resaltint 
from  delay  in  transportation  was  insufficient  to 
charge  the  carrier  therewith,  in  the  absence  of 
any  proof  that  the  machinery  ever  reached  Hit- 
shall  or  was  under  the  control  of  snch  af:ent 
[Ed.  Note.— For  other  cases,  see  Carriera,  Dec 
Dig.  i  105.*] 

8.  Cabbiebs  (|  104*)— Tbanwobtatiok— De- 
lay— BUBDEN    OF    PBOOF. 

Where  notice  of  special  damages  from  the 
delay  of  freight  was  given  to  the  carrier's  agat 


*For  othar  cases  sea  same  toplo  and  section  NUHBBR  In  Dec.  &  Am.  Dlga.  1M7  to  data,  ft  Raportar  Indaui 
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Company  to  Walter  Conley  &  Co.  at  Tyler 
for  the  last  order. 

Complaint  la  made  that  tbe  damages  allow- 
ed In  this  case  are  too  remote  and  are  not 
such  as  might  reasonably  be  considered  with- 
In  the  contemplation  of  the  parties  at  the 
time  the  contract  of  carriage  was  made,  and 
that,  In  the  absence  of  notice,  such  damages 
cannot  be  recovered.  We  think  the  objec- 
tions here  urged  must  be  sustained.  It  is 
evident  from  the  undisputed  facts  that  there 
were  three  shipments  made  for  the  benefit  of 
tbe  appellee.  Tbe  first  consisted  of  a  ship- 
ment of  the  broken  pieces  from  the  McPball 
Hardware  Company  to  Walter  Conley  ft  Co. 
at  Tyler;  the  second,  from  the  latter  com- 
pany to  Benton  McMillan  at  HuntsvlUe ;  and 
the  third,  the  new  casting  from  McMillan  to 
the  McPball  Hardware  Company  at  Marshall. 
No  complaint  Is  made  of  any  delay  in  any  of 
those  shipments  except  the  last  It  is  con- 
ceded that  the  damages  in  this  case  are  of 
such  a  character  that  they  could  not  be  re- 
covered in  the  absence  of  notice  glvMi  to  the 
appellant;  but  it  is  also  insisted  that  such 
notice  was  given,  and,  in  order  to  sustain 
this  contention,  appellee  relies  upon  the  com- 
munication from  Jones  to  appellant's  agent 
at  Marshall  after  the  order  was  sent  to  Mc- 
Millan at  HuntsvlUe  and  after  the  first  piece 
was  delivered  by  McMillan  to  appellant's 
agent  at  Huntsvllie  fk>r  shipment  to  Marshall. 
The  undisputed  facts  show  that,  when  Mc- 
Millan delivered  tbe  new  piece  of  machinery 
to  the  appellant's  agent  at  HuntsvlUe,  no  no- 
tice whatever  was  given  of  the  use  for  which 
it  was  intended  or  tbe  damages  that  might 
result  from  delay  in  Its  transportation.  The 
general  rule  Is  that,  in  order  to  render  a  car- 
rier liable  for  such  q>eclal  damages  resulting 
from  a  failure  or  delay  in  the  shipment  of 
freight,  notice  of  the  conditions  from  which 
they  would  result  should  be  given  the  carrier 
at  the  time  the  contract  of  carriage  is  made. 
M.,  K.  &  T.  Ry.  Co.  V.  Belcher,  88  Tex.  549, 
32  8.  W.  518;  Bourland  ▼.  C,  O.  ft  O.  Ry. 
Co.,  99  Tex.  407,  90  S.  W.  488,  8  L.  R.  A. 
(N.  S.)  1111;  Wells  Fargo  ft  Co.  v.  BatOe, 
O  Tex.  Civ.  App.  532,  24  S.  W.  353.  In  the 
Belcher  Case  above  cited  the  court  uses  the 
foUowiing  language:  "Tbe  rule  seems  to  be 
settled  that  plalntUt,  in  order  to  recover 
special  damages  for  breach  of  a  contract, 
must  show  that  at  the  date  of  the  contract 
defendant  bad  notice  of  the  special  condi- 
tions rendering  such  damages  the  natural 
and  probable  result  of  such  breach  under  cir- 
cumstances showing  that  the  contract  was 
to  some  extent  based  upon  or  made  w'ith  ref- 
erence to  such  conditions.  Waller  v.  Ball- 
way,  li.  R.  4  C.  L.  Ir.  876;  Harvey  v.  Rail- 
road Co.,  124  Mass.  421,  26  Am.  Rep.  673. 
Various  reasons  have  been  assigned  for  tbe 
limitations  thus  placed  upon  the  right  to  re- 
cover such   damages.     For   Instance,   It   is 


against  such  special  or  extraordlnmzy  lu^.- 
Ity  by  declining  to  make  the  contract.  ]sj  i- 
sertlng  stipulations  protecting  bimself  a^aii;- 
such  liability,  by  charging  additional  csxc^ 
satlon  to  cover  the  extra  risk,  or  by  nuiir 
Immediate  extra  preparation  to  gnard  agu£ 
the  breach ;   and,  again,  it  baa  been  said  z:- 
plaintiff  'ought  not  to  be  allowed  to  obtah  ii 
advantage  which  he  has  not  i»ald  for."  I: 
is  true  that  bi  both  the  Bourland  Case  aadi: 
WeUs  Fargo  ft  Co.  v.  Battle  tlie  court  ;« 
mitted  a  recovery  of  special  damages  for  ^ 
lay  in  tbe  delivery  of  freight   upon  dcc> 
given  to  tbe  receiving  agent  after  the  es:- 
tract  of  carriage  was  made.    But  it  wiJ  \*. 
observed  that  such  recovery  was  limited : 
those  damages  which  accrued  by  reascn  ' 
the  delay  caused  by  tbe  receiving  agent  d- 
er  he  received  the  notice  of  tbe  consequeoK 
of  delay  in  the  delivery  of  tbe  frel^t.  :: 
the  Bourland  Case  the  court  says :    "The  co- 
tlce  relied  on  tn  such  cases  subsequent  to  i!» 
contract   appears  to  have  been    given  a.  ■ 
time  when  Its  effect,  if  held  sufficient  vci.^- 
have  been  to  Impose  an  additional  liabij? 
resulting  from   tbe  contract    itself,    to  tta: 
wltbln  the  contemplation  of  tbe  parties  wte: 
they  made  It    In  none  of  them  were  tbe  faot; 
like  those  In  the  present  case.  In  whlcfa  tie 
contract  to  carry  to  Washita  bad  been  fair 
performed,    and   the  property    was  at  i^f 
point  of  destination,  and  oonld  bave  bees  de- 
livered when  the  notice  was  given.    All  tMt 
remained  to  be  done  was  to  make  ddlrefy, 
and  this  it  was  then  in  tbe  power  of  tbe  ai- 
rier to  do  at  once.    It  bad  no  rigbt  to  dr- 
mand  extra  compensation  for   a  transpora- 
tlon  already  performed  for  making  d^imr 
nor  bad  it  the  right  to  refuse  or  delay  deliv- 
ery because  of  the  conditions  of  which  it  tbei 
received  notice.    No  extra  or  unusual  prepa- 
rations were  necessary  for  delivery,  or,  if  i". 
were,  tbe  defendant  was  at  the  time  in  *s 
good  a  position  to  make  them  as  it  wou.'! 
have  been,  bad  tbe  notice  been  given  vbea 
the  contract  was  made."    And,  again,  it  * 
said :    "The  charge  of  tbe  trial  court  whri 
applied  to  the  evidence,  was   substantia'^T 
correct,  and  stated  the  rule  wbldi  we  repni 
as  controlling  this  case.    It  refers,  it  is  trae- 
to  notice  given  to  the  agent  at  Washita  ti^ 
fore  the  arrival  of  the  cars  containing  tte 
cake,  and.  If  there  were  anything  in  tbe  cix 
requiring  tbe  distinction  between  notice  be- 
fore arrival  and  that  given  while  the  on 
were  at  Washita,  questions  might  arise  whicti 
we  find  it  unnecessary  to  determine  at  t&is 
time.    Tbe  first  notice  given  was  on  IJie  Ten' 
day  when  the  cars  reached  Washita  and  were 
ready  for  delivery.    The  charge  reqnkes  tlat 
the  freight  should  have  been  within  tbe  vst 
trol  of  the  agent  when  tbe  facts  making  tji« 
delivery  so  Important  were  brought  to  lus 
knowledge,  and  evidently  refers  to  the  <^ 
transaction  which  took  place  on  tbe  2lst  ot 
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,  and  means  that  the  notice  then  given 
t  have  been  either  before  or  after  the 
Bl  of  the  cars,  so  that  the  agent  knew 
'acts  while  controlling  them."  Had  it 
shown  la  this  case  that  the  failure  to 
it  the  piece  of  machinery  was  due  to  the 
»rforinance  of  any  duty  devolving  upon 
ippellant's  agent  at  Marshall,  then,  un- 
tie rule  announced  in  the  language  quot- 
tie  appellee  would  have  the  right  to  re- 
special  damages.  But  it  is  not  shown 
the  freight  ever  reached  Marshall  or 
under  the  control  of  the  agent  at  that 
.  In  the  absence  ot  evidence  suiUcient 
tabllsh  those  facts,  the  notice  given  to 
VInrshall  agent  was  not  notice  to  the 
any. 

unsel  for  appellee  Insists  that  the  bar- 
s  upon  the  express  company  to  show  af  • 
.tively  that  the  freight  did  not  reach  Its 
ihall  oflSce  or  was  not  there  when  Jones 
notice  of  the  damages  he  was  suffering 
the  delay ;  and  that,  It  having  failed  to 
large  this  burden,  we  should  assume  that 
uachlnery  had  arrived  and  was  within 
ontrol  of  the  agent  at  that  place.  To  do 
would  be  presuming  negligence  under 
Itlons  unwarranted  by  law.  Courts  are 
>alled  upon  to  adopt  such  extreme  meas- 
In  order  to  protect  shippers  from  Imposi- 
by  carriers.  In  every  Instance  the  ship- 
las  it  within  his  power  to  protect  him- 
against  all  damages,  both  general  and 
al,  caused  by  delays  or  losses  In  sbip- 
s,  by  giving  notice  to  the  carrier  when 
contract  is  made.  If  he  falls  to  avail 
elf  of  this  privilege,  he  must  suffer  the 
>quenees  of  his  ovni  neglect.  The  car- 
has  the  right  to  be  apprised  of  the  Im- 
mce  of  Its  undertaking  and  of  the  conse- 
ces  that  may  follow  from  a  failure  or  de- 
In  the  transportation  of  freight  at  the 
it  Is  called  upon  to  perform  the  service, 
is  also  Insisted  by  the  appellee  that  he 
Id  recover  because  of  the  failure  of  the 
llant  to  notify  him  that  the  piece  of  ma- 
try  was  lost  Liability  for  such  failure 
the  entire  consequences  legally  following 
d  be  determined  by  the  same  rules  of 
that  govern  In  fixing  and  measuring  the 
igcs  that  might  be  recovered  for  losing 
Freight.  It  is  not  contended  that  any 
1  or  deception  was  practiced  by  the  Mar- 
agent.  We  cannot  assume  that  he 
'  that  the  article  was  lost;  and,  unless 
Id,  there  certainly  would  be  no  basis  for 
gment  for  special  damages  on  account  of 
allure  to  notify  Jones  that  such  was  the 
There  is  nothing  in  the  record  that 
I  to  show  that  the  agent  at  Marshall  was 
than  the  local  agent  charged  merely 
the  duty  of  receiving  and  transmitting 
I  delivered  to  him  for  shipment  over  the 
lant's  line,  and  of  receiving  and  dellv- 
goods  which  were  consigned  to  parties 
ilarshall.    We    cannot    assume    that    be 


had  any  control  over  any  of  the  other  agents 
in  the  employ  of  the  appellant  at  other  points 
on  its  line.  The  item  of  $6  allowed  for  the 
time  and  expense  lost  and  Incurred  by  the  ap- 
pellee In  making  successive  calls  for  the 
freight  at  the  appellant's  office  cannot  be  al- 
lowed, for  the  additional  reason  that  the  evi- 
dence fails  to  show  that  any  notice  of  the 
value  of  that  time  or  the  attendant  expense 
or  the  distance  that  would  have  to  be  travel- 
ed in  making  calls  was  communicated  to  the 
appellant's  agent  On  the  contrary,  it  ap- 
pears from  the  pleadings  of  the  appellee  him- 
self that  the  freight  was  consigned  to  the  Mc- 
Phail  Hardware  Company,  whose  place  of 
business  was  In  Marshall,  and  who  could 
probably  call  without  any  material  loss  of 
time.  The  item  of  75  cents  does  not  appear 
to  have  been  pleaded  by  the  appellee.  While 
it  is  among  the  items  In  the  account  yet  it 
is  not  alleged  In  the  pleading  that  such  ex< 
pense  was  incurred.  City  of  Bowling  Green 
V.  Bowlkig  Green  Gas  Co.  (Ky.)  112  S.  W. 
D17. 

We  think  the  Judgment  of  the  trial  court 
should  be  reversed,  and  judgment  here  ren- 
dered in  favor  of  the  appellant  The  Judg- 
ment l8  accordingly  reversed  and  rendered. 


LBAZEN  V.  STATE 

(Court  of  Crimhial  Appeals  of  Texas.    Dec.  9, 
1908.) 

Appeal  from  Criminal  District  Court  Dal- 
las County;   W.  W.  Nelms,  Judge. 

John  Leazen,  alias  General  Kuze,  was  con- 
victed of  an  offense,  and  he  appeals.  Af- 
firmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  The  record  is  before 
us  without  a  bin  of  exceptions  or  statement 
of  facts,  and  as  presented  there  are  none  of 
the  questions  suggested  for  reversal  which 
can  be  revised. 

The  Judgment  Is  affirmed. 


DOTT  et  si.  ▼.  MOORE. 

(Court  of  Civil  Appeals  of  Texas.     April  2, 

1908.    On  Rehearing,  Dec.  3,  1908.) 

1.  Attachment  (§  117*)— Ajtidavits. 

An  attachment  affidavit  averring  that  the 
attachment  was  not  sued  out  to  injure  or  harass 
the  defendants  was  not  defective  for  failure 
to  negative  that  the  writ  was  sued  out  to  injurs 
or  harass  one  or  less  than  ail  the  defendants, 
as  required  by  Sayles'  Ann.  Civ.  St  1907,  art. 
187. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent.  Dig.  §  241;   Dec  Dig.  {  117.*] 


other  casei  see  lame  toplo  and  section  NUMBER  In  Dec.  ft  Am.  Diss.  UOT  to  date,  &  Reporter  Indexes 


2.  Tbiai,  (I  194*)— iNSTBUonoRS— Weight  of 

Evidence. 

Where,  in  an  action  between  partners  for 
contribution,  one  of  tlie  defenses  was  that  the 
partners  and  the  creditor  had  mutual);  divided 
the  debt,  and  that  each  partner  had  given  se- 
curit;  to  the  creditor  for  his  portion,  an  in- 
struction that  the  meml>ers  of  a  firm  are  each 
liable  for  all  the  firm's  debts,  and  that  the  sep- 
aration of  the  indebtedness,  etc.,  did  not  release 
the  other  members  of  the  firm  unless  the  cred- 
itor had  released  the  individual  members  of 
the  firm  therefrom,  was  erroneous,  as  on  the 
weight  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  1M.»] 

3.  Trial  (i  194*)—lR8rBucTi0N9— Weight  of 
Etidbnc'e. 

Where,  in  an  action  for  contribution  be- 
tween partners,  it  was  claimed  that  the  debt 
had  been  divided  between  the  partners  with  the 
conseut  of  the  creditor  and  security  given  for 
the  part  chargeable  to  each,  and  it  was  proved 
tlxat  each  member  executed  a  mortgage  to  se- 
cure his  portion  of  the  debt,  an  instruction 
that  if  the  agreement  was  made,  and  two  of  the 
partners  were  released  by  the  creditor  from  pay- 
ment of  more  than  one-iourth  each  of  the  debt, 
and  that  the  other  two  partners  were  released 
from  paying  more  than  half  of  the  indebtedness, 
the  jury  should  find  for  defendant,  was  errone- 
ous, as  on  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  104. 'J 

4.  Assignments  (J  65*)—BxEctrrioN— Consid- 
eration. 

Where  plaintiff  and  C.  both  testified  to 
an  assignment  of  C.'s  claim  against  defendants 
in  controversy  to  plaintiff,  and  that,  though 
nothing  had  been  paid  for.  it,  its  value  was  to 
be  considered  in  a  settlement  between  plaintiff 
and  C,  plaintiff  acquired  C.'s  interest  in  the 
diiim  and  could  recover  therefor. 

TEd.  Note.— For  other  cases,  see  Assignments, 
Dec.  Dig.  {  65.»] 

Appeal  from  District  Court,  JefTerson 
County;   B.  E.  Easterling,  Judge. 

Action  by  Sam  Moore  against  N.  B.  Doty 
and  others.  Judgment  for  plalntlfF,  and  de- 
fendants appeal.    Reversed  and  remanded. 

Crook,  Da  Ponte  &  Lawhon,  for  appellants. 
Fleming  &  Fleming  and  Glass,  Estes  &  King, 
for  appellee. 

WILLSON,  C.  X  In  1904  N.  B.  Doty,  H. 
W.  Doty,  one  Waikinshaw,  Sam  Moore,  and 
one  Corliss  were  partners  as  farmers,  and 
as  such  grew  a  crop  of  rice  in  Jefferson  coun- 
ty. They  were  to  share  equally  in  the  prof- 
its and  In  the  losses.  At  the  end  of  the  year 
the  copartnership  was  dissolved.  For  sup- 
plies, etc.,  furnished,  it  was  then  indebted 
to  the  Port  Arthur  Rice  Milling  Company 
in  a  sum  in  excess  it  seems  of  $7,000.  This 
indebtedness  afterwards  was  paid  in  part 
by  N.  B.  and  H.  W.  Doty,  and  In  part  by 
Moore  and  Corliss.  Claiming  that  he  and 
Corliss,  whose  right  he  had  acquired,  had 
paid  $2,190.60  more  than  their  proportionate 
part  of  the  debt,  Moore  brought  his  suit 
against  the  Dotys  and  Waikinshaw  to  re- 
cover of  them  the  part  of  the  sum  properly 
ciiargeable  against  them.  In  the  same  suit 
Moore    sought    a    recovery    on    account    of 


threshing  be  datmed  tbe  DotTB  and  Walt:- 
Shaw  were  liable  to  pay  him  tor.  He  fr- 
cured  the  Issuance  of  a  writ  ot  attachacd 
which  was  levied  up<Hi  certain  moles,  ws;-.. 
etc.,  as  the  prc^erty  of  the  I>otyB  and  WiV 
Inshaw.  The  property  so  levied  open  was  > 
plevied  by  appellants,  the  rtotys  and  l^Vi 
inshaw,  J.  M.  Herbert  and  J.  H.  Beanl  y 
coming  the  sureties  on  their  replevy  brai 
On  the  verdict  of  a  jury  In  favor  of  appe' - 
on  May  13,  1907,  a  Judgment  was  raided. 
In  favor  of  appellee  against  'Waikinshaw  !i! 
the  sureties  on  the  replevy  bond  for  tbe  ;.- 
of  $1,451.40,  against  H.  W.  Doty  and  sl: 
sureties  for  the  sum  of  $634.20,  and  apn.^ 
N.  B.  Doty  and  said  sureties  for  tbe  sqil  '' 
$427.63.  From  the  verdict  so  rendered  &■ 
Dotys,  Waikinshaw,  and  tbe  sureties  on  tlif-- 
replevy  bond  prosecute  this  appeaL 

In  bis   affidavit  made  to   procure  tbe  a- 
snance  of  the  writ  appellee  averred  that  t-' 
attachment  was  "not  sued  out  for  the  pnrr-.- 
of   injuring   or   harassing    tbe    defendaos' 
On  the  ground,  among  others,   that  the  'x.- 
guage  quoted  did  not  negative  tbe  fact  iL.: 
the  writ  may  have  been  sued  out  to  injcf 
or  harass  one,  or  a  less  number  than  all  tf 
the  defendants,  a  motion   to   quash  the  it- 
tachment  was  urged.    It  was  overruled,  is-i 
the  action  of  the  court  in   overruling  it  i 
assigned  as  error.    On  tbe  same  gnmnd  il- 
sufficiency  of  an  affidavit   made   for  a  ^f 
purpose   was   questioned   in    Lumber  Co.  t. 
Bank,  91  Tex.  103,  41  S.  W.  67.    Becan*  1: 
disposing  of  the  case  It  was  not  tboogbt  nec- 
essary to  do  so,  the  question  was  not  de- 
cided.   But  the  view  taken  by  the  Suprrai-* 
Court  of  the  question  was  clearly  indicated, 
and  we  think  should  be  held  as  controUlrr 
in  this  case.    In  discussing  the  question  Cbkr; 
Justice  Gaines  said:  "Could  a  proaecutiw  fif 
perjury  be  maintained  upon  such  an  alBdi<.t 
upon  proof  that  the  Intent  was  to  injnr^  '^ 
harass   one   defendant,   and   not   the  otb-':^ 
Unless    the    intent  Is    to    injure  or   bans 
both,  is  the  affirmation  false?    It  would  F«en 
not,  and,  if  not,  the  purpose  of  tbe  eutaK 
is  defeated."     Appellee  Insists  that  tbe  r»- 
son  given  for  tbe  ruling  in   tbe   case  clt^i 
does  not  apply  in  this  one,  because  it  is  m^i* 
to  appear  from  his  affidavit  made  a  part  o( 
his  answer  to  the  motion  to  quash  the  at- 
tachment that  he  in  fact  did  swear  in  di^ 
affidavit  made  to  procure  the  Issuance  of  t'-" 
writ  that  It  was  "not  sued  out  for  the  P^ 
pose  of  barassii'g  tbe  defendants  or  eiiVr 
of  them,"  and  that  It  was  due  to  a  clerirtl 
error  that  his  affidavit  for  tbe  writ  did  r.<' 
so  show.    In  support  of  this  contention  W"''i-< 
Bros.  V.  Cbipman,  3  Tex.  Civ.  App.  lOi.  '■^ 
S.  W.  225,  is  relied  upon.    There  the  w^tI 
"plaintiff,"  Instead  pf  the  word  "plaintiffs." 
was  used  in  one  part  of  the  affidavit.    Vn 
court  said:    "It  sufficiently  appears  fn^ni  tiK 
recitals  In  the  affidavit  ttiat  Lockhart  [tbe 
affiant]  appeared  as  attorney  for  tbe  pitiii- 


*For  other  cues  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  ISO?  to  date,  ft  Reports  ladoo 
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terest  in  gncb  land,  were  barred  by  the  stat- 
ute of  limitations,  and  stale  demand,  as 
pleaded  by  the  plaintiffs. 

In  the  trial  tbe  defendants,  appellants  in 
this  court,  offered  in  evidence  tbe  transfer 
indorsed  on  the  bond  for  title,  and  which  was 
obscured  by  the  paper  pasted  over  It,  as 
above  stated,  without  proof  of  its  execution. 
To  the  Introduction  of  this  transfer  plain- 
tiffs objected  on  the  grounds  "that  there 
was  no  proof  of  its  execution  and  delivery 
In  its  original  or  present  condition;  that 
It  appeared  suspicious  on  its  face,  and  such 
suspicions  were  not  explained."  Tbe  trial 
court  sustained  the  objections,  excluded  the 
transfer,  and  this  Is  made  the  basis  of  ap- 
pellants' first  assignment  of  error.  It  is 
contended  that,  as  the  transfer  was  over  30 
years  of  age.  It  proved  itself  and  needed  no 
explanation,  because  of  the  paper  pasted 
over  it.  We  are  of  the  opinion  there  was  no 
error  in  the  exclusion  of  this  evidence.  The 
rule  laid  down  by  Mr.  Greenleaf  in  regard 
to  the  admissibility  of  an  ancient  Instru- 
ment, without  proof  of  execution,  and  which 
has  been  approved  and  followed  by  the  courts 
of  this  state,  is  that  such  instrument  must 
be  free  from  just  grounds  of  suspicion,  must 
come  from  the  proper  custody,  and  have 
been  acted  upon  so  as  to  afford  some  cor- 
roborative proof  of  Its  genuineness.  1 
Qreenl.  on  Ev.  S  510;  Stroud  v.  Springfield, 
28  Tex.  649.  Just  what  corroborative  ev- 
idence will  be  necessary  to  authenticate 
the  instnunent,  if  there  are  circumstances 
of  suspicion  connected  with  It,  will  depend 
upon  the  particular  facts  in  each  case. 
The  circumstances  of  corroboration,  however, 
in  such  case  must  be  at  least  sufficient  to 
raise  a  reasonable  presumption  of  genuine- 
ness. Stroud  V.  Springfield,  supra.  The 
practical  obliteration  of  the  transfer  offer- 
ed in  evidence  by  the  paper  which  had  been 
placed  over  it  cast  such  doubt  and  sus- 
picion upon  its  genuineness  as  called  for  a 
satisfactory  explanation  of  It  by  appellants. 
The  rule  of  evidence  announced  has  not  been 
complied  with  in  this  case.  There  Is  no  evi- 
dence that  the  bond  for  title  with  the  trans- 
fer In  its  original  form  was  delivered  to  J. 
O.  Hicks  and  Mary  A.  Hicks,  or  to  one  of 
them,  or  was  ever  in  their  possession,  or  in 
the  possession  of  either  of  them,  in  the  life- 
time of  the  said  3.  O.  Hicks  as  an  instru- 
ment of  conveyance.  Nor  is  there  any  evi- 
dence that  J.  O.  Hicks  ever  claimed  the 
land  in  controversy  under  the  said  transfer; 
and  it  is  apparent,  we  think,  that  his  wife, 
Mrs.  Hicks,  was  not  claiming  under  it.  In 
Holmes  V.  Coryell,  58  Tex.  680,  after  lay- 
ing down  the  rule  with  reference  to  the  ad- 
missibility of  a  deed  30  years  old  substan- 
tially as  we  have  stated  it  above,  it  is  said 
that  such  deed  "must  come  ^om  the  proper 
custody,  among  other  reasons,  mainly  that 
its  delivery  may  be  evidenced  by  the  posses- 
sion of  the  person  claiming  under  It."  The 
possession  of  the  land  by  Hicks  and  wife 


antedates  tbe  transfer  In  qnesUon  about  twn 
years,  and  the  evidence  tends  to  show  tla: 
it  began  in  snlMrdinatlon  to  tbe  rights  of 
B.  B.  Tutt,  and  aside  from  said  tmnsfg, 
which  cannot  be  considered,  we  see  Bcxii- 
ing  in  the  record  that  would  JnstlCy  the  eos- 
elusion  that  the  holding  of  tbe  land  ^3Y  X 
O.  Hicks  and  Mrs.  Hicks  after  his  deacta 
was  not  consistent  with  the  claim  of  Mn. 
Hicks  that  her  father,  B.  B.  Tutt,  gavv  he 
said  land.  The  mere  fact  tliat  tbe  land  vsj 
inventoried  as  a  part  of  tbe  estate  of  J.  0. 
Hicks,  in  view  of  the  other  facta,  was  is- 
Bufflclent  to  authorize  such  concliision.  Tb* 
burden  of  explaining  the  suspldoiis  chacR 
made  by  covering  up  tbe  transfer  was  xtf-^ 
appellants,  who  offered  said  transfer  in  eri- 
dence,  and  not  upon  appelleeB,  as  oonteod- 
ed  by  counsel  for  appellants. 

The  second  and  third  assignments  are  a 
the  effect  that  the  trial  court  erred  in  Soil- 
ing the  property  in  controversy  to  Iiave  bee 
the  separate  property  of  Mary  A.  Mayfieid. 
We  think  the  evidence  Is  sufficient  to  sop- 
port  the  court's  finding.  It  appears  tint 
the  legal  title  to  the  property  In  controvetg 
was  in  the  said  Mrs.  Mayfield  and  had  bees 
for  twenty-five  years  or  more  before  hs 
death,  during  all  of  which  time  she  daimed 
it  as  her  own.  It  was  also  shown,  wltbu;i: 
objection,  that  Mrs.  Mayfield  stated  repeated- 
ly to  different  persons  who  testified  at  liti 
trial  that  her  father  gave  her  the  land,  aisd 
that  during  her  occupancy  valnable  improve- 
ments were  made  upon  It;  and  coosisten: 
with  her  declarations  that  she  had  received 
tbe  land  as  a  gift  and  her  asserted  separate 
right  thereto,  and  inconsisteat  with  isj 
recognition  on  her  part,  or  claim  of  the  ap- 
pellants that  said  land  was  the  commuuitr 
property  of  herself  and  her  second  husband. 
J.  O.  Hicks,  she  on  different  occasions  aad 
to  different  persons  after  the  death  of  the 
said  Hicks  sold  parcels  of  said  land,  appar- 
ently dealing  with  it  as  her  separate  proper- 
ty, the  deeds  to  which  were  placed  upon  rec- 
ord and  possession  taken.  There  is  also  ert- 
dence  to  the  effect  that  up  to  tbe  time  ''f 
Mrs.  Mayfield's  death  appellants  never  rialnh 
ed  to  appellee  or  to  Robert  Mayfield  ttiir 
the  land  in  controversy  was  other  than  tli? 
separate  property  of  Mrs.  Mayfield.  ao-l 
seemingly  recognized  it  as  such,  for  that  thi 
evidence  shows  that  Robert  Mayfield  con- 
tinued to  reside  on  the  land  -after  the  deat^ 
of  Mrs.  Mayfield  and  divided  tbe  rents  aris- 
ing from  the  land  between  the  appellasts 
and  appellee,  upon  the  basis  of  ovmershJp. 
as  alleged  by  appellees,  which  was  accepted 
by  them  without  protest  or  claim  by  eitbtf 
that  she  owned  a  greater  Interest;  tliat  is. 
Bobert  Mayfield  paid  to  appellee  one-tblrd 
of  said  rents,  to  Mrs.  Morgan  one-tblid. 
and  to  Mrs.  Wltherspoon  and  Mrs.  Work- 
man one-third. 

It  is  also  assigned  "that  the  court  erred 

in  his  fifth  conclusion  that  the  defendants 

I  were  barred  by  llmitatioa  as  against  aaf 
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the  sureties  of  a  i>ostmaster  for  loss  caused  by 
his  embezzlement  of  money  order  funds,  etc., 
should  be  construed  with  reference  to  the  fed- 
eral laws  imposing  a  liability  upon  postmasters 
in  such  cases,  in  determining  what  constitutes 
an  embezzlement  within  the  contract,  and  not 
under  the  state  statutes  defining  the  offense. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  J  430. •] 

3.  Post  Office  rt  88*)— OrrEN8J»— "Embez- 
zlement" OF  MonET  Obdeb  Fckds. 

Under  U.  S.  Comp.  St.  1901,  {  4046,  mak- 
ing every  postmaster  guilty  of  embezzlement 
who  converts  to  his  own  use  any  money  order 
funds,  any  appropriation  of  such  funds  by  a 
postmaster  to  his  own  use  is  embezzlement,  re- 
gardless of  the  intent  or  purpose  of  the  con- 
version. 

[EM.  Note.— For  other  cases,  see  Post  Office, 
Dec.  Dig.  8  88.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2350-2358;  vol.  8,  p.  7649.] 

4.  Post  Office  (|  37*)  —  Offenses  —  Illegal 
Disposition  of  Postage  Stamps— "Embez- 
zlement." 

Under  U.  &  Gomp.  St  1901,  f  4053,  mak- 
ing it  embezzlement  for  a  postmaster  to  neglect 
to  account  for  stamps  intrusted  to  his  care,  it 
is  not  necessary  that  there  be  an  intent  to  con- 
vert, as  under  the  state  statutes ;  a  mere  neg- 
lect to  account  for  stamps  constituting  embezzle- 
ment. 

[Ed.  Note. — For  other  cases,  see  Post  Office, 
Dec.  Dig.  §  37.*] 

Appeal  from  Gregg  County  Court;  Edivin 
Lacy,  Judge. 

Action  by  Larkln  P.  GrlfDn  and  others 
against  D.  H.  Znber  and  another.  From  a 
judgment  for  one  of  defendants,  plaintiffs  ap- 
peal.    Reversed  and  remanded. 

Tomer  &  Campbell,  for  appellants.  loung 
&  Stlnchcomb,  for  appellees. 

HODGES,  J.  This  Is  a  suit  Instituted  by 
tlie  appellants,  as  sureties  on  the  bond  of  D. 
H.  Zuber,  to  recover  of  the  Fidelity  &  Depos- 
it Company  the  sum  of  $220.44.  The  facts 
show  that  during  the  year  1903  D.  H.  Zuber 
was  appointed  postmaster  at  the  town  of 
Kilgore;  that  the  appellants  were  sureties 
on  his  bond  as  such ;  that  they  became  such 
sureties  with  the  understanding  tliat  they 
were  to  be  indenmifled  against  certain  liabil- 
ities that  might  arise  by  reason  thereof. 
Shortly  after  the  induction  of  Zuber  into 
office,  for  the  purpose  of  indemnifying  the 
api>ella&ts,  he  executed  a  t>ond  with  the  Fi- 
delity &  Deposit  Company  as  surety,  condi- 
tioned: "Whereas,  Daniel  H.  Zuber  has  been 
appointed  Postmaster  at  Kilgore,  Texas,  and 
whereas,  the  rules  and  regulations  of  the 
Post  Office  Department  of  the  United  States 
required  said  Daniel  H.  Zuber  (hereinafter 
called  'postmaster')  to  file  with  It  a  l>ond, 
with  approved  sureties,  guaranteeing  the 
faithful  discharge  of  all  duties  incumbent 
upon  him  by  reason  of  his  appointment  as 


Philip  E.  Barton,  George  A.  Krwin,  WlUlam 
A.  Crim  and  Richard  W.  Wynn,  Jr.  (hereto- 
after  called  the  'assuredO.  all  of  tbe  state 
of  Texas  have  qualified  or  consented  to  quali- 
fy as  sureties  upon  said  Iiond,  conditioned  u 
above  on  behalf  of  said  postmaster  with  the 
express  understanding  that  a  bond  of  Indem- 
nity would  be  given  them.  Indemnifying  tliem 
to  the  extent  of  the  sum  of  two  thousand 
($2,000)  dollars  coUectively,  and  no  further, 
from  loss  wlilch  might  accrue  to  them  t^ 
reason  of  any  personal  act  or  acts  of  lar- 
ceny or  embezzlement  committed  by  the  said 
postmaster  in  the  discharge  of  bis  duties  as 
postmaster  as  aforesaid ;  and  wbereas,  for  i 
valuable  consideration  the  Fidelity  &  Deposu 
Company  of  Maryland  (hereinafter  called  the 
'company"),  a  corporation  of  the  state  ol 
Maryland,  Baltimore,  Maryland,  has  consent- 
ed to  Join  with  said  postmaster  In  a  bond  of 
indenmlty,  indemnifying  said  assured,  as 
aforesaid:  Now,  therefore,  in  consideration 
of  the  foregoing  premises,  and  the  payment  of 
five  ($5.00)  dollars  per  annum  to  tbe  company, 
receipt  of  which  Is  hereby  acknowledged, 
tbe  said  postmaster  for  himself  his  heirs, 
executors  and  administrators,  and  the  said 
company  for  itself,  its  successors  and  as- 
signs. Jointly  and  severally,  do  hereby  cove- 
nant, promise  and  agree  to  IndenmlQ-  and 
keep  indemnified  the  said  assured  to  tbe  ex- 
tent of  the  sum  of  two  thousand  ($2,000)  dol- 
lars collectively,  and  no  further,  during  the 
period  beginning  December  23,  1808,  and  end- 
ing December  23rd,  1907,  from  and  against  any 
and  all  loss  which  they  might  be  put  to.  Incur 
or  suffer,  by  reason  of  any  personal  act  or  acts 
of  larceny  or  embezzlement  committed  by 
the  said  postmaster  in  the  performance  c^ 
the  duties  of  postmaster,  and  committed  dar- 
ing the  continuance  of  this  t>ond  and  discov- 
ered at  any  time  within  six  montlis  afttf 
the  expiration  or  cancellation  of  this  bond, 
or  in  case  of  the  death,  resignation  or  remov- 
al of  the  said  postmaster  from  the  said  oacf 
prior  to  the  expiration  or  cancelIati<Ki  of 
this  bond,  within  six  montlis  after  such 
death,  resignation  or  removal,"  etc.  Zuber 
remained  postmaster  at  Kilgore  until  tlie 
2l8t  day  of  March,  1906,  at  which  time  be 
either  resigned  or  was  removed  from  office. 
It  was  then  foimd  tliat  he  was  short  in  his 
account  with  the  government  in  the  sum  sued 
for.  This  sum  was  paid  by  his  sureties,  tbe 
appellants  In  this  case;  and  they  bring  this 
suit  against  Zuber  and  tbe  Fidelity  &  De- 
posit Company   for  reimbursement. 

The  testimony  shows  further  tbat  Zuber. 
as  postmaster,  kept  tw<  accounts — one  called 
"the  money  order  account,"  of  which  he  was 
required  to  make  monthly  retorts  to  tbe  Post 


*For  otbw  cases  Bee  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  t  Reporter  lnd«s« 


at  any  time  became  guilty  of  the  offense  of 
embezzlement  witbln  the  meaning  of  the  stat- 
ute governing  the  duties  and  prescribing  pen- 
alties for  their  rlolatlon,  he  would  be  amen- 
able to  the  federal  law,  and  that  law  should 
determine  the  meaning  of  the  word  "embes- 
zlement"  as  used  in  the  bond.  Whatever 
may  be  the  Interpretation  placed  upon  th''e 
word  "embezzlement"  in  common  parlance, 
or  whatever  signification  it  should  have  in 
construing  the  statutes  of  the  different  states, 
vre  think  In  this  controvert  the  sense  In 
which  it  is  used  In  the  federal  statute 
governing  Zuber's  line  of  duty  should  be  the 
one  to  which  we  must  loolt  for  the  proper  con- 
struction. Whether  or  not  Zuber  is  guilty  of 
having  embezzled  any  of  the  funds  commit- 
ted to  his  custody  must  be  determined  by  the 
laws  of  the  United  States  made  for  bis  guid- 
ance in  handling  those  funds.  Section  4046, 
U.  S.  Oomp.  St  1901,  provides:  "Every  post- 
master, assistant,  clerk  or  other  person  em- 
ployed in  or  connected  with  the  business  or 
operations  of  any  money  order  office  who 
converts  to  his  own  use  in  any  way  whatever, 
or  loans,  or  deposits  In  any  bank  except  as 
authorized  by  this  title,  or  exchanges  for  any 
other  funds  any  portion  of  the  money  order 
funds,  shall  be  deemed  guilty  of  embezzle- 
ment." Section  4053  provides  that  "If  any 
officer,  agent,  postmaster,  clerk  or  other  per- 
son employed  in  any  branch  of  the  postal 
service,"  etc,  "and  any  person  intrusted  by 
law  with  the  sale  of  postage  stamps  or  of 
stamped  envelopes,  who  shall  refuse  or  neg- 
lect to  account  for  the  same,  or  who  shall 
pledge  or  hypothecate  or  unlawfully  dispose 
of  them  for  any  purpose,  shall  be  deemed 
guilty  of  embezzlement,"  etc.  From  the  fore- 
going extracts  It  will  be  observed  that  the  of- 
fense of  embezzlement  may  arise  from  two 
different  courses  of  conduct  In  regard  to  pub- 
lic funds.  The  law  undertakes  to  define  spe- 
cifically the  conduct  which  Is  prohibited,  and 
then  denominates  it  "embezzlement,"  and  fix- 
es the  penalty.  It  follows,  therefore,  that, 
when  one  Is  guilty  of  the  acts  there  denounc- 
ed, he  is  guilty  of  embezzlement  within  the 
meaning  of  the  term  as  used  in  this  bond. 
Zuber,  as  the  postmaster  at  Kilgore,  was  in- 
trusted with  money  order  funds  as  well  as 
postage  stamps  and  stamped  envelopes.  If  he 
converted  the  one,  or  failed  to  account  for 
the  other,  he  was  guilty  of  embezzlement 
We  think  section  4046  was  Intended  to  abso- 
lutely prohibit  any  appropriation  by  the  post- 
master or  any  other  employe  of  any  of  the 
money  order  funds  coming  into  his  hands  as 
such.  U.  S.  V.  Gilbert,  Fed.  Cas.  No.  15,205; 
State  V.  Silva,  130  Mo.  440,  32  S.  W.  1007.  So 
guarded  is  the  law  in  this  respect  ttiat  it 
makes  it  embezzlement  to  deposit  any  of 
the  funds  in  any  bank  except  as  authorized 
by  that  title,  or  to  exchange  them  for  any 


the  purpose  was  fraudulent  or  otherwise.  In 
the  first  case  above  cited  tlie  court  says:  "It 
would  seem  that  the  agreed  statement  of 
facts  substantiates  the  embezzlement  by  l>oth 
these  methods,  and  although  it  is  tme  that 
the  funds  were  subsequently  paid  in  to  tbe 
Cleveland  poet  office,  and  although  it  may  al- 
so be  and  probably  was  true  that  these  funds 
when  thus  converted  were  Intended  and  ex- 
pected to  be  replaced,  so  that  the  govermnent 
should  sustain  no  loss,  wtiich  go  very  far  to- 
wards mitigating  the  offense,  yet  it  is  obvioos 
that  the  enforcement  of  this  section  in  all 
its  strictness  Is  essential  to  this  class  of  gov- 
ernment funds,  and  to  the  discooragement  of 
postmasters  from  even  temporarily  using 
them  for  private  purposes.  The  intention  of 
replacing  them,  however  honestly  entertain- 
ed, cannot  be  accepted  as  an  excuse  or  an 
apology  for  violating  the  law,  as  one  may  be 
disappointed  by  imexpected  circumstances, 
and  thus  not  only  endanger  the  moneys  of 
the  government  but  Involve  himself  in  dif- 
ficulty and  criminal  prosecution.  The  law  in- 
tends that  funds  of  this  ctiaracter  should  be 
kept  absolutely  separate  and  sacred  as  the 
best  method  not  only  of  keeping  the  funds 
themselves  secure,  but  of  guarding  the  offi- 
cers themselves  from  temptation  and  delin- 
quency. The  diversion  of  money  order  funds 
in  any  way  whatever  prohibited  by  this  sec- 
tion, or  for  any  time,  however  short,  consti- 
tutes embezzlement  under  this  act,  and  Is 
punishable  as  such."  The  conversion  of  mon- 
ey order  funds  is  the  forbidden  act;  and 
when  that  act  is  knowingly  done  the  offense 
is  complete,  it  matters  not  what  the  inten- 
tion of  the  wrongdoer  may  have  t>een  In  do- 
ing it,  or  as  to  making  reparation  lit  tlie 
future.  Section  4053,  relating  to  accounting 
for  postage  stamps  and  stamped  envel<^)ea, 
is  equally  as  guarded  in  Its  language.  Here 
even  the  neglect  to  account  for  those  articles 
is  made  an  offense  denominated  "embezzle- 
ment" 

In  view  of  the  facts  developed  In  the  trial 
of  this  case,  and  the  construction  which  the 
court  announced  in  his  conclusions  of  law  he 
had  placed  upon  the  term  "embezzlement" 
we  think  the  Judgment  should  be  reversed. 
We  think  the  court  was  in  error  in  placing 
so  restricted  an  interpretation  upon  the  term, 
unless  he  meant  by  the  language  used  a  crim- 
inal Intent  within  the  meaning  of  the  federal 
law  which  should  determine  what  sbould 
constitute  embezzlement  as  applied  to  the 
particular  facts  of  this  case.  It  would  ap- 
pear, however,  from  the  authorities  upon 
which  he  seems  to  rely,  that  he  adopted  the 
general  signification  of  the  term ;  and,  if  so, 
this  probably  determined  the  character  of  the 
Judgment  he  rendered. 

The  Judgment  is  reversed,  and  the  causa 
remanded. 


M 


I 


contemplation  of  the  parties  at  the  time, 
that  the  show  case  be  allowed  only  as  a  pre- 
mium or  Inducement  for  the  purchase  of  the 
goods  and  full  payment  of  the  debt  The 
assignment  Is  overraled. 
The  case  Is  ordered  a£Brmed. 


SPRINOMAN  T.  HAWKINS  et  al. 
(Court  of  Civil  Appeals  of  Texas.  Nov.  6, 1908.) 

1.  Appeal  and  E]bbob  (|  1003*)  —  Review  — 
Pbepondebance  of  Evidence. 

The  Supreme  Court  will  not  reverse  a  judg- 
ment merely  because  the  record  shows  that  the 
evidence  preponderates  in  favor  of  the  losing 
'  party  or  aeainst  findings,  and  an  assignment  of 
error  which  only  complains  that  the  preponder- 
ance of  the  evidence  is  against  a  finding  upon 
which  judgment  was  rendered  will  npt  be  con- 
sidered. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3988;    Dec  Dig.  f  1003.*] 

2.  Vendob  and  Pdbchaseb  (§  254*)— Ven- 
DOB's  Equitable  Lien. 

A  vendor  who  has  delivered  possession  has 

an  equitable  lien  upon  the  land  for  the  unpaid 

purchase  money,  though  he  has  taken  no  distinct 

agreement  or  separate  security  for  it,  and  though 

the  deed  recites  full  payment. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 

Purchaser,  Cent.  Dig.   i   641^;    Dec.  Dig.  I 

254.*] 

8.  Vendob  and  Pubckaseb  (j  281*)— Ven- 
dob Equitable  Lien— Waiveb— Bubden  of 
Pboof. 

In  a  suit  to  enforce  a  vendor's  equitable 

lien,  the  burden  is  on  the  purchaser  to  show 

waiver  of  the  lien. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 

Purchaser,  Cent.  Dig.  §  792 ;   Dec.  Dig.  §  281.*] 

4.  Vendob  and  Pubchabeb  (§  2G6*)— Ven- 
D0B*8  Equitable  Lien— Waivee— Evi- 
dence. 

Waiver  of  a  vendor's  equitable  lien  is  not 
shown  merely  because  the  clause  in  the  form 
used  providing  for  the  retention  of  a  lien  was 
eliminated  in  drawing  the  deed. 

[EM.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  If  713,  723;  Dec.  Dig. 
8  266.*] 

5.  Evidence  (J  419*)— Pabol  Evidence— Con- 
sidebation  fob  Deed. 

Parol  evidence  is  admissible  to  show  the 
real  consideration  for  a  deed,  a  recital  in  a  deed 
as  to  the  consideration  not  being  conclusive  be- 
tween the  original  parties;  and  it  is  unneces- 
sary to  allege  fraud,  accident,  or  mistalie  as  a 
ground  for  failing  to  express  the  full  considera- 
tion in  the  deed. 

[Bd,  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  1912;    Dec.  Dig.  §  419.*] 

Appeal  from  District  Court,  Houston  Coun- 
ty;   Benjamin  H.  Gardner,  Judge. 

Action  by  J.  D.  Hawkins  and  another 
against  George  Springman.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Aldrlch  &  Crook,  for  appellant.  Adams  & 
Adams,  for  appellees. 


ing  that  they  had  sold  to  appellant  67  acne 
of  land  of  the  Marsh  survey,  110  actei  of 
the  W.  H.  L.  Burton  survey,  and  213  tens 
of  the  William  Watson  survey,  in  Honsta 
county,    executing   and    delivering  to  bin 
their  general  warranty  deed  therefor  (or  tbe 
recited  consideration  of  $866.66,  and  for  Hit 
further   consideration,    which   wai  sot  re- 
cited In   the   deed,  of  the  aBsumption  aM 
agreement  by  appellant  to  pay  two-thirds  of 
four  outstanding  vendor's  lien  notes  against 
the  land,  that  upon  the  delivery  of  tbe  Std 
to  appellant  he  executed  and  deliTered  u 
appellees   his  check   on   Robinson  Bros,  of 
Palestine  for  the  amount  of  the  redted  (asb 
consideration,    and    immediately  went  to 
possession   of   the  land,   and  then  (topped 
payment  of  the  check,  and  refused  to  pv 
same  or  any  part  thereof,  and  refused  i} 
surrender  the  land   to   appellees;   that  tlf 
check  was  protested  at  the  expense  o(  ttl". 
and  that   the  check,   having  been  glrai  ii 
part  payment  for  the  land,  constituted  a  Tea- 
dor's   lien  on   the  same.     They  prayed  tor 
judgment  for  their  debt  and  for  foredosa.t 
of  the  lien  on  the  land.    Appellant  ans^^r- 
ed,  admitting  the  execution  and  dellveir  of 
the  check  sued  on  and  that  it  was  glva  for 
the  purchase  money  of  tbe  land  sued  for.  aid 
for   certain   personal   property  sitaated  <" 
the  land,  and  further  pleaded  that  bdiw- 
Ing  he  was  getting  a  good  and  perfect  titie 
to  the  property,  free  from  all  Hens  and  li- 
cumb  ranees,  he  executed  and  delivered  ^ 
check  In  question,  but  afterwards  discovered, 
and  charged  the  fact  to  be,  that  at  tlie  di» 
of  the  sale  there  was  an  unsatisfied  Tendor's 
Hen  on  the  land  for  the  sum  of  $1,600  ni 
Interest,  and  that  since  the  sale  to  hlni  tbe 
land  had  been  sold  in  satisfaction  of  f^i 
lien,  and  that  the  purchasers  of  aame  ^ 
der  the  foreclosure  proceedings  held  the  fo- 
perior  title,  and  that  appellant's  title  so  s- 
qulred  by  him  from  appellees  had  »1»^-.' 
failed;    that    the    appellees   had  desl?wd:.' 
and  wrongfully  concealed  from  hln  the  eiis- 
ence  of  said  outstanding  vendor's  lien  nrt*' 
for  the  purpose  of  cheating  and  defraodins 
him  and  of  obtaining  said  sum  of  $86&S: 
and  that  they  did  actually  deceive  and  teii 
him  to  believe  that  he  was  getting  a  good  tK* 
to  the  land  free  from  incumbrance.  He  pray- 
ed  that,   in   the  event   appellees  recorei*^- 
against  him  on  said  check,  he  In?  givai  j- 
ment  on  the  warranty   for  a  sum 
the  amount  of  the  cheek.    Appellees 
first  supplemental  petition  charged  that 
pellant  had  actual  notice  of  the  outstaafflK 
vendor's  lien  notes,  and  had  agreed  and  •*• 
sumed  to  pay  two-tUlrds  of  the  amount  <x 
same  as  part  of  the  consideration  for  tk? 
land.    The  case  was  tried  by  the  court  «!*■ 
out  a  jury  and  resulted  in  a  Judgmeot  ft* 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  data.  A  Reportsr  I 


«rest,  and  protest  fees;  and  from  the  Jndg- 
nent  appellant  prosecutes  this  appeal. 

O^Iie  trial  Judge  filed  bis  findings  of  fact, 
>«rlilcli  are  folly  sustained  by  the  evidence 
XI  tbe  record,  and  which  findings  are  as 
'oIlowB : 

"(1)  I  find  that  the  plaintiff  sold  to  defend- 
ant certain  personal  property  and  land  fnl- 
y  described  in  plaintiff's  petition,  and  that 
:lie  consideration  was  the  check  for  $866.66 
iued  on,  and  the  assomptlon  by  the  defend- 
ant of  two-thirds  of  the  $1,600  vendor's  lien 
ckotes  held  by  Robinson  Bros. 

"(2)  I  find  that  defendant,  Springman, 
^new  of  the  vendor's  lien  notes  held  by  Rob- 
Lnson,  and  bought  the  land  subject  to  such 
vendor's  lien,  and  that  he  agreed  to  pay  the 
part  of  said  notes  which  Woodworth  and 
Hawkins  were  bound  to  pay  (that  Is,  two- 
tblrdB  of  such  notes)  as  part  of  the  purchase 
price  that  he  was  to  pay  for  tbe  land,  and 
tbat  be  stopped  the  payment  of  the  check 
sued  on. 

"(3)  I  find  that  when  Springman  first  rais- 
ed objection  to  the  trade,  which  was  after 
tlie  deed  was  made  to  him,  that  the  plaintiffs 
offered  to  give  back  the  check'  if  he  would 
deed  them  back  tbe  property,  and  that 
Springman  refused  to  do  this,  and  that  at 
tblB  time  he  had  suffered  no  loss,  nor  bad 
be  paid  anything  on  the  purchase  price.  Aft- 
er stopping  the  payment  of  the  check.  Spring- 
man  contracted  to  sell  the  two-thirds  interest 
In  said  property  for  $2,000  to  A.  K.  Frete. 

"(4)  I  find  tbat  Springman  went  into  pos- 
session of  the  property  and  refused  to  give 
It  up  to  Hawkins  and  Woodworth,  and  has 
ever  since  been  in  possession  of  all  of  the 
property.  He  has  used  up  much  of  the  per- 
sonal property,  and  refuses  to  pay  the  check 
for  which  tbis  suit  is  brought 

"(S)  I  find  that  the  property  a  two-thirds 
Interest  In  which  was  sold  to  Springman  by 
Hawkins  and  Woodworth  was  worth  at  tbe 
time  of  that  sale  the  sum  of  $3,000  or  more. 
"(6)  I  find  that  suit  was  brought  by  Robin- 
eon  Bros,  and  their  lien  was  foreclosed  and 
the  land  sold,  and  that  Robinson  Bros,  be- 
came the  purchasers  thereat 

"(7)  I  find   that   defendant   stopped  pay- 
ment of  the  check,  forcing  protest,  and  refus- 
ed either  to  cancel  the  trade  or  pay  the  con- 
sideration, and  that  the  costs  of  protest  was 
$6.10." 
By  his  first  and  second  assignments  of  er- 
i  ror  appellant  attacks  the  trial  Judge's  first 
i  and  Becond  findings  of  fact,  the  ground  of  bis 
contention  being  that  the  preponderance  of 
,  the  evidence  shows  that  appellant  did  not 
I  know  of  the  existence  of  the  outstanding 
I  vendor's  Hen  notes,  and  that  he  did  not  as- 
I  sume  or  agree   to   pay   two-thirds   of   the 
,  amount  of  tame. 

,     This  court  will  not  reverse  a  Judgment 
,  merely  because  It  may  appear  from  the  rec- 
,  oTd  tbat  tbe  evidence  preponderates  in  fa- 
vor of  the  losing  party  or  against  the  flnd- 


signment  of  error  which  only  complains  that 
the  preponderance  of  the  evidence  is  against 
a  finding  of  a  trial  court,  upon  which  Judg- 
ment was  rendered,  is  not  sufiScient  to  re- 
quire consideration.  Railway  v.  liCe,  S2 
Tex.  Civ.  App.  23,  74  S.  W.  349;  Railway 
V.  Rowell  (Tex.  Civ.  App.)  45  S.  W.  763; 
Railway  v.  Holland,  27  Tex.  Civ.  App.  397, 
66  S.  W.  68.  The  assignments  will  not  be 
considered. 

Appellant's  third  assignment  Is  as  follows : 
"The  court  erred  in  Its  conclusion  of  law 
as  follows:  'I  find  that  defendant  is  bound 
to  plaintiffs  for  the  amount  of  dieck,  with 
6  per  cent.  Interest  from  its  date,  and  costs 
of  protest  I  find  that  plaintiffs  are  en- 
titled to  their  Jugment  for  said  amount  and 
foreclosure  of  their  attachment  lien,  and 
Judgment  is  entered  to  that  effect' — because 
the  uncontradicted  evidence  shows  tbat 
plaintiffs  executed  and  delivered  to  defend- 
ant a  warranty  deed  to  the  land  described 
in  plaintiffs'  petition,  in  wbicb  the  consider- 
ation was  recited,  the  sum  of  $866.66,  and 
that  this  deed  was  written  upon  a  blank  In 
which  a  vendor's  lien  was  provided  for,  but 
that  the  vendor's  lien  clause  was  stricken  out 
of  said  deed,  showing  clear  Intention  on  the 
part  of  both  vendors  and  vendee  that  no  lieu 
existed,  and  that  the  recited  consideration 
was  the  full  consideration,  and  It  waft  not 
competent  to  contradict  said  deed  by  parol 
testimony."  The  evidence  shows  that  the 
deed  recited  the  payment  of  $866.66  as  the 
consideration  for  the  land,  and  that  no  ex- 
press vendor's  Hen  was  retained;  tbat  in, 
payment  of  said  sum  appellant  gave  his 
check  on  Robinson  Bros.,  and  that  through 
his  own  initiative  tbe  check  was  not  paid 
on  presentment,  nor  was  said  sum  of  money 
otherwise  paid  to  appellees;  that  in  draw- 
ing the  deed  a  blank  form  of  deed  was  used 
in  which  was  a  clause  providing  for  tbe  re- 
tention of  an  express  vendor's  Hen,  but  that 
this  clause  was  stricken  out  before  the  deed 
was  executed.  It  is  well-established  law 
that  tbe  grantor  of  land  who  has  delivered 
possession  to  the  grantee  retains  an  equi- 
table lien  upon  tbe  land  for  the  unpaid  pur- 
chase money,  although  he  has  taken  no  dis- 
tinct agreement  or  separate  security  for  It, 
and  even  though  the  deed  recites  that  the 
consideration  has  been  fully  paid  (Mar- 
shall V.  Marshall  [Tex.  Civ.  App.]  42  S.  W. 
854),  and  It  rests  upon  the  vendee.  In  a  suit 
brought  by  bis  vendor  to  enforce  such  a  lien, 
to  show  that  the  equitable  lien  with  which 
the  land  stands  charged  has  been  waived. 
Tbis,  we  think,  was  not  established  In  the 
case  under  consideration  by  the  mere  fact 
that  the  clause  in  the  form  used,  providing 
for  the  retention  of  the  Hen,  was  eliminated 
In  drawing  the  deed.  Tbe  further  conten- 
tion that  parol  evidence  of  the  considera- 
tion other  than  that  recited  In  the  deed  was 
not  admissible  is  without  merit  As  said 
In  Johnson  t.  Elmen,  24  Tex.  Clr.  App.  45, 


long-recognizea  principle  or  law  mat  parol 
evidence  Is  admissible  to  show  the  real 
consideration  for  a  deed,  and  In  an  action 
•  •  •  between  the  original  parties  to  the 
Instrument  the  recital  In  the  deed  of  the 
amount  of  the  consideration  Is  not  conclu- 
slye,  nor  Is  It  necessary  that  allegations  of 
fraud,  accident,  or  mistake  should  be  made 
to  account  for  the  failure  to  express  the  full 
consideration  In  the  Instrument  This  is 
a  common-law  rule,  and  la  well  established 
as  Is  the  general  rule  that  parol  evidence  is 
inadmissible  to  contradict  or  vary  the  terms 
of  a  written  instrument.  2  Whart.  on  Ev. 
1044;  Greenl.  on  Ev.  «§  284a,  285;  Hltz  t. 
Banli,  111  U.  S.  725,  4  Sup.  Ct.  613,  28  L. 
Ed.  577;  McLean  v.  Ellis,  79  Tex.  398,  15 
S.  W.  394;  Allison  v.  Pllliins,  11  Tex.  Civ. 
App.  655,  33  S.  W.  293;  Taylor  v.  MerrlU, 
64  Tex.  494 ;  Womack  v.  Womble,  7  Tex.  Civ. 
App.  273,  27  S.  W.  154;  Garrett  y.  Robinson 
(Tex.  Civ.  App.)  43  S.  W.  288;  Lanier  v. 
Fonst,  81  Tex.  186,  16  S.  W.  994." 

There  being  no  reversible  error  present- 
ed, the  Judgment  of  the  district  court  is 
affirmed. 

Affirmed. 


BRANDON  V.  TEXARKANA  &  FT.  SMITH 

RY.  CO. 

(Court  of  Civil   Appeals   of  Texas.     Nov.   19, 

1908.) 

1.  Mabteb  and  Sebvakt  (I  286*)— Actions- 
Questions  FOB  JUBY. 

In  an  action  against  a  master  to  recover 
for  a  servant's  injuries,  plaintiff  alleged  negli- 
gence of  the  master  in  requiring  him  to  go 
under  a  locomotive  boiler  and  remove  a  plug 
therefrom  for  the  purpose  of  washing  the  boiler, 
knowing  that  it  required  a  skilled  person  to  do 
such  work  and  knowing  plaintiff  to  be  unskilled, 
and  that  plaintiff  did  not  know  it  required  a 
skilled  person  to  safely  do  the  work,  and  that 
plaintiff  was  unacquainted  with  the  construc- 
tion of  the  boiler  or  bow  to  safely  remove  the 
plug,  and  that  plaintiff  was  not  aware  of  the 
danger  to  unskilled  persons  in  attempting  to 
remove  the  plug.  Evidence  was  given  that 
plaintiff  was  employed  as  a  common  laborer 
to  load  cinders  on  cars,  and  that  while  be  had 
worked  a  number  of  years  aronnd  railroad 
offices  and  shops  he  had  never  except  once  been 
called  upon  to  wash  a  locomotive  boiler,  and 
that  he  knew  nothing  about  such  work ;  that, 
when  he  was  injured,  he  was  told  to  go  into  a 
pit  underneath  a  locomotive  and  remove  a  plug 
from  the  locomotive,  and  wash  the  boiler;  that 
he  knew  nothing  of  the  dangers  of  such  em- 
ployment or  bow  to  avoid  them ;  that,  while  en- 
deavoring to  perform  the  work,  he  was  injured 
by  boiling  water  from  the  locomotive.  HeW, 
that  the  evidence  raised  an  issue  which  should 
have  been  submitted  to  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  !i  1044^1049;  Dec.  Dig. 
i  28C.») 

2.  Masteb  and  Sebtant  ({  225*)— Assuicp- 
TiON  OF  Risk. 

A  servant  assumes  a  risk  ordinarily  and 
nsnally  incident  to  his  service,  but,  if  the 
Hervlce   he  is  directed  to  perform   is  one  not 


thereto  of  which  he  was  ignorant,  tad  nki 
are  not  patent  to  persons  of  ontiiDaiT  indi- 
gence. 

[Ed.  Note. — For  other  cases,  see  Mister  ici 
Servant  Cent  Dig.  U  655-63S;  Dec  Di(.  i 
225.*] 

3.  Masteb  and  Szbtart  ({  156*>-Wu!ras 

Sebvant. 

A  master,  in  the  absence  of  dranututa 
saggesting  ignorance  on  the  part  of  a  aervsni 
may  assume  that  the  servant  appredatei  mb 
ordinarily  incident  to  the  employment,  ud  tb> 
master  need  not  warn  the  servant  ibost  risk;  "f 
that  nature,  nor  instruct  him  how  to  vai 
them,  but  he  must  warn  the  servant  of  iaen 
incident  to  a  service  not  within  the  wope  o{  b'< 
eipployment,  and  which  are  not  patent  ta  f> 
sons  of  ordinary  intelligence,  and  initnct  bd* 
to  avoid  them,  and  he  is  not  exctued  from  vin- 
ing  and  instmcting  concerning  those  diii{en 
by  the  fact  that  the  danger  is  Incident  to  sod) 
service. 

[Ed.  Note.— For  other  cases,  see  Master  ai 
Servant,  Cent  Dig.  i  312 ;    Dec.  Di(.  {  W 

Appeal  from  District  Court,  Bowie  Coos- 
ty;  P.  A.  Turner,  Judge. 

Action  by  Sterling  Brandon  against  tbe 
Texarkana  &  Ft.  Smith  Railway  GompiV' 
From  a  judgment  entered  on  a  dlrert«d  r* 
diet,  plalntUf  appeals.  Reversed  and  re- 
manded. 

The  action  was  for  damages  for  persoul 
Injuries  alleged  by  appellant,  the  plaintif 
below,  to  have  been  suffered  by  him  u  ttt 
result  of  negligence  on  the  part  of  appeCee- 
The  trial  court  peremptorily  instmcteii  tlie 
jury  to  find  In  favor  of  appellee;  and  to" 
a  judgment  entered  in  accordance  *ltl>  > 
verdict  so  finding,  thte  appeal  Is  prosecttei 

In  his  petition  appellant  alleged  that  about 
August  5,  1906,  he  waa  employed  bj,«|)I«»* 
as  a  common  laborer  to  load  cinden  on  can 
under  the  direction  of  appellee's  foffmu- 
one  Gllroy;  that  on  the  date  mentioned  be 
was  required  by  Gllroy  as  such  foiemin » 
engage  in  washing  boilers  and  locomotln* 
placed  over  a  pit  In  appellee's  ronndboo* 
used  for  the  purpose,  and  In  performing  sucb 
service  to  go  into  said  pit  under  a  belief » 
placed,  and  there  remove  a  ping  from  "* 
bottom  of  the  boiler;  that.  In  obedience  to 
the  directions  given  him  to  do  so,  he  «aj 
Into  said  pit  under  Bald  boUer  and  rei*™ 
said  plug;  and  that,  when  he  did  so,  bc< 
water  and  steam  were  discharged  from  :be 
boiler,  whereby  he  was  scalded.  He  fnrtbff 
alleged  that  to  so  remove  said  plug  w«3.  •* 
was  known  to  appellee,  but  onknowi  » 
him,  dangerous  work;  that  to  safdj  rem"^ 
the  plug  required  the  service  of  »  pet*^ 
skilled  In  such  work,  and  acquainted  *io 
the  construction  of  the  boUer;  that !«  ^ 
not  skilled  In  such  labor,  and  had  no  kn"''' 
edge  of  the  way  In  which  the  boUer  ww  «* 
structed,  and  that  defendant  knew  ho*  *^ 
boiler  was  constructed  and  that  an  nnskll'*' 
person  could  not  safely  remove  the  pi* 
and  knew  that  appellant  was  unskllH  a 


•For  other  caaei  see  fame  topic  and  lectlon  NUMBER  In  Dec.  *  Am.  Dlgi.  1907  to  date,  *  Revorttf  '"'''* 
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esed  that  the  engine  and  boiler  be  was  di- 
■ected  to  wasb  was  defective,  lu  that  it 
I  ad  no  blow-off  cock  by  means  of  which 
.lie  Jhot  water  and  ateam  conid  l>e  released 
iztd  discharged  from  the  boiler  without  go- 
ng Into  tbe  pit  and  under  same.  He  then 
Llleged,  as  tbe  specific  acts  and  omissions 
roustituting  negligence  on  app^lant's  part, 
Jne    following: 

"I»''Irst  In  failing  to  have  said  engine 
equipped  with  a  blow-off  cock,  so  that  steam 
\nd  not  water  might  have  been  released  and 
lischarged  from  said  boUer  without  enter- 
Dg  said  pit,  and  going  under  said  boiler 
■ind  removing  said  plug  with  a  wrench. 

"Second.  In  requiring  and  directing  plaln- 
LlfC  to  go  under  said  boiler  and  remove  said 
plug,  defendant  knowing  the  danger  Incident 
thereto,  and  knowing  of  plaintiff's  want  of 
knowledge  of  such  danger,  and  in  falling  to 
advise  plaintiff  of  the  danger,  and  failing 
to  advise  plaintiff  of  the  increased  danger 
by  reason  of  the  absence  of  a  blow-off  cock, 
and  in  falling  to  direct  him  how  to  safely 
(\o  such  work. 

"Third.  In  requiring  plaintiff  to  go  under 
said  boiler  and  remove  said  plug,  knowing 
that  It  required  a  skilled  person  to  safely  do 
so,  and  knowing  plaintiff  to  be  unskilled, 
and  knowing  that  the  plaintiff  did  not  know 
It  required  a  skilled  person  to  safely  do  the 
work,  and  knowing  that  the  plaintiff  was 
unacquainted  with  tbe  construction  of  said 
boiler,  and  knowing  plalnttfTs  want  of  knowl- 
edge of  bow  to  safely  remov«  said  plug,  and 
knowing  that  the  plaintiff  was  not  aware  of 
the  danger  incident  to  unskilled  persons  at- 
tempting to  remove  said  plug." 

From   the  evidence  it   appeared   that  In 
August,  1906,  wben  appellant  was  hurt,  ap- 
pellee bad  between  the  rails  of  its  track  in- 
side its  roundhouse  in  Texarkana  a  pit  about 
3  feet  deep,  2%  feet  wide,  and  60  feet  long 
used  in  washing  boilers  of  locomotive  en- 
gines.   One  Gllroy,  as  appellee's  master  me- 
chanic, was  In  charge  of  tbe  roundhouse,  and 
employed    and   discharged   men   perforqilng 
service  there.    Several  months  before  appel- 
lant was  hurt  Gllroy  employed  him  to  shovel 
cinders    outside    the    roundhouse.      A    few 
weeks  before  he  was  hurt,  appellant  was 
'transferred  from  this  work  to  work  inside 
the  roundhouse,  where,  he  testified,  he  clean- 
ed up  tbe  office,  kept  up  with  the  material 
'nsed  to  repair  cars,  raked  fire  out  of  the 
'  fire  pans  of  engines,  etc.    Up  to  the  time  he 
'Was  hurt  he  bad  never,  he  testified,  washed 
'OQt  but  one  boiler,  and  the  steam  and  hot 
J 'water  had  been  removed  from  it,  and  cold 
» water  was  then  running  through  it    He  had 
(Worked  for  16  years  for  a  railroad  at  its 
I  depot  in  Little  Rock  as  assistant  mall  trans- 
>fer  clerk,  had  worked  for  a  lumber  company 
f  around  its  planer  and  mill,  and  had  worked 
ffor  appellee  as  a  track  or  section  hand  on 
/ito  lUie  of  raUroad,  but,  he  tesUfled,  bad  no 
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"anything  about  roundhouse  work  at  all." 
On  the  morning  he  was  injured  he  was  di- 
rected by  Oilroy  to  wash,  or  assist  one  Dell 
Hudson  in  washing,  a  boiler  to  an  engine 
placed  over  the  pit  As  to  the  circumstances 
attending  the  injury  suffered  by  him,  appel- 
lant testified  as  follows:  "We  was  short  of 
men  that  day.  •  *  •  Mr.  Oilroy  told  me 
I  bad  to  wash  the  boilers  that  morning.  I 
had  washed  one  boiler  before  that  I  never 
did  wasb  more  than  one.  t  did  not  know 
anything  about  boiler  washing.  I  had  wash- 
ed one  before  that  that  they  had  let  the 
water  out  and  bad  the  cold  water  running 
through.  •  •  •  Mr.  Gllroy  told  me  that 
morning  to  go  out  there  and  wash  that  boiler_ 
And  I  went  out  there,  and  couldn't  find  any- 
where to  let  the  water  out  of  it  and  I  went 
back  and  told  him  about  It,  and  be  told  me  to 
take  a  wrench  and  loose  the  plug  on  the  side ; 
and  I  couldn't  do  that  couldn't  get  none 
of  those  plugs  loose  on  tbe  side.  They  was 
all  gummed  up  so  tight  He  told  me  to  go 
down  in  the  pit  and  see  if  I  could  get  one 
loose,  *  *  *  to  take  the  wrench  and  a 
hammer  and  go  down  in  the  pit  and  beat  on 
It,  and  see  if  I  could  knock  the  rust  off,  so  I 
could  turn  It  •  •  •  He  did  not  tell  me 
anything,  after  I  told  him  there  wasn't  any 
place,  no  blow-off  pipe,  to  let  the  water  out. 
Just  told  me  to  go  down  in  the  pit  and  see  if 
I  could  loose  the  plug  down  there,  and  let  it 
out  I  did  that.  I  went  down  in  the  pit  and 
loosed  the  plug,  and  about  tbe  time  that 
*  *  *  I  made  one  turn  on  it,  and  Dell 
(Hudson)  was  up  there  on  tbe  bank,  looking 
down  on  me,  and  he  hollered  at  me,  and  by 
that  time  the  water  and  tbe  pressure  of  tbe 
hot  water  and  steam  scalded  this  arm  and 
this  side  and  both  legs  as  I  crawled  out  of  the 
pit  I  did  not  know  it  was  dangerous  to  go 
down  in  that  pit  and  unloose  that  plug.  They 
had  blowed  off  the  steam  on  the  engine  that 
morning.  *  *  *  I  didn't  know  bow  long 
It  to<A  the  water  to  cool.  I  thought  It  was 
about  cool.  As  to  bow  It  came  out  when  I 
unloosed  the  plug,  why,  it  Just  blowed  out 
The  mud  blew  all  in  my  face  so  I  couldn't 
see."  On  bis  cross-examination  appellant 
testified  that  he  went  to  work  at  about  7 
o'clock  on  the  morning  he  suffered  the  in- 
Jury,  and  had  not  been  working  longer  than 
about  80  minutes  when  he  heard  the  engine 
blowing  off  steam;  that  it  was  between  U 
and  10  o'clock  on  that  morning  when  he  was 
injured;  that  he  didn't  know  when  he  went 
In  the  pit  to  remove  the  plug  whether  the 
water  in  the  boiler  was  then  hot  oi*  not,  but 
knew  It  was  hot  when  the  steam  was  blow- 
ing off  two  or  three  hours  before  that  time; 
that  Gllroy  didn't  tell  him  the  way  to  let 
the  water  out  was  to  loosen  the  plug  while 
in  the  pit,  and  then  get  out  of  the  pit  and 
remove  it,  but  tliat  Dell  Hudson  did  tell 
him  that  was  the  way  to  do  it  to  keep  from 
getting  wet,  and  that  that  was  the  way  he 


in  tne  pit  to  loosen  tbe  plug,  ana  tnen  get 
ont  of  tbe  pit  and  unscrew  It  until  It  came 
out  From  tbe  testimony  of  tbe  witnesses 
Llnam  and  Gllroy  it  appeared  that  the  plug 
was  tapering  in  shape,  and  made  to  fill  a 
hole  2%  Inches  across.  To  keep  the  boiler 
from  lealcing  it  was  necessary  to  screw  in 
the  plug  very  tight,  and  the  ping,  it  seems, 
was  shaped  to  taper,  so  that  the  further  It 
was  screwed  In  the  tighter  It  would  get. 
Tbe  force  of  the  steam  came  on  the  plugs. 
"Sometimes  when  they  are  in  tight,"  testi- 
fied Gllroy,  "they  are  hard  to  get  out.  Af- 
ter you  get  It  started,  why  you  can  screw 
It  out  with  your  fingers."  As  to  the  shape 
of  the  plug  appellant  testified:  "As  to  tbe 
small  end  of  the  plug,  or  the  end  where  It 
starts,  starting  In  very  loose,  and  not  being 
as  large  as  the  back  or  shoulder  part  I 
never  noticed  about  that."  There  was  testi- 
mony that  boiler  washing  was  a  trade  or 
business  distinct  from  common  labor  like 
that  appellant  testified  he  was  employed  to 
do,  and  that  In  doing  it  there  was  danger 
of  getting  burned  or  scalded.  Gllroy  testi- 
fied that  he  knew  that  the  water  In  tbe  boiler 
was  hot  at  the  time  appellant  was  engaged 
in  removing  the  plug. 

Thos.  N.  Graham  and  Hart,  Mahaffey  & 
Thomas,  for  appellant.  Glass,  Estes  &  King, 
for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  On  the  allegations  of  negligence  made 
In  the  third  paragraph  of  the  specifications 
set  out  In  the  above  statement,  we  think  the 
evidence  raised  an  issue  which  should  have 
been  submitted  to  the  jury.  As  the  law  Is, 
appellant,  of  course,  should  be  held  to  have 
assumed  tbe  risks  ordinarily  and  usually  in- 
cident to  the  service  he  contracted  to  per- 
form for  appellee.  The  latter  had  a  right,  in 
the  absence  of  circumstances  suggesting  ig- 
norance thereof  on  the  part  of  appellant,  to 
assume  he  understood  and  appreciated  those 
risks,  and  should  not  be  held  to  have  owed 
him  the  duty  to  warn  him  about  same  nor 
to  instruct  him  how  to  avoid  them.  But,  if 
the  service  Gilroy  directed  blm  to  perform 
and  which  he  was  engaged  In  performing  at 
the  time  he  was  Injured  was  a  service  not 
embraced  within  the  scope  of  his  contract 
with  appellee,  appellant  should  not  be  held 
to  have  assumed  dangers  Incident  thereto 
of  which  he  was  Ignorant  and  which  were 
not  patent  to  persons  of  ordinary  Intelli- 
gence, and  appellee  should  not  be  held  to 
have  been  excused  from  tbe  duty  of  warning 
him  of  their  existence  and  instructing  him 
how  to  avoid  them.  The  reason  generally  as- 
signed as  a  basis  for  tbe  doctrine  of  risk  as- 
sumed on  the  part  of  the  employe,  that  by 
seeking  the  employment  be  holds  himself  out 
as  qualified  by  the  necessary  experience  and 
knowledge  to  perform  Its  duties,  does  not 
exist  where  be  Is  required  by  the  master  to 


ne  contractea  to  perform.    Ana  tne  dsks  s 
such  added  service  cannot  be  said  to  laT« 
been  contemplated  by  the  servant  at  the  tine 
he  sought  tbe  employment  covered  bj  his  ni> 
tract,  and  bis  compensation  cannot  be  said  to 
have  been  fixed  with  reference  to  them.  A* 
to  such  added  service  the  employ^  should  l» 
held  to  have  assumed  only  such  risks  isaia: 
thereto  as  were  known  to  him  at  the  tlittor 
as  should  be  said  to  have  been  obrloas  to  i 
person  of  ordinary  Intelligence.    As  to  otlr 
risks,  the  employer  should  be  held  to  on 
him  tbe  duty  to  warn  and  instruct  hln.  I 
Labatt's  Master  &  Servant,  U  240,  460;  2^": 
Railway  Co.  v.  Newman,  27  Tex.  CIt.  Ajt 
77,  64  8.  W.  790 ;   Railway  Ca  v.  Wrm,  J 
Tex.  Civ.  App.  628,  50  8.  W.  210;  OU  Cft' 
White  (Tex.  Civ.  App.)  64  S.  W.  432;  Ki> 
way  Co.  V.  Utley,  27  Tex.  Ctv.  App.  4S. « 
S.  W.  311 ;  Railway  Co.  v.  Renz,  21  Tex.  O. 
App.  335,  59  S.  W.  280.     "So  far,"  says  M: 
Labatt,  "as  the  essential  fact  of  an  Idcki.* 
of  danger  Is  concerned,  It  Is  obvious  that  liii 
situation  may  be  brought  about  by  the  tn> 
fer  of  tbe  servant  to  a   new  envirMBDa". 
or  by  the  Imposition  of  new  duties  In  tlie  d-i 
environment,  no  less  than  by  a  change  ta  ty 
inherent  quality  or  in  the  arrangement  (<  * 
Instrumentalities  themselves,  or  of  tit  ■*■ 
terials  bandied.     It  follows,  therefore,  tti*- 
when  the  servant  is  thus  required  to  »'S 
amidst   new   surroundings   or  to  nndoab 
new  duties,  the  master  becomes  at  onc*«l•!!^ 
able  with  the  obligation  of  giving  htai  fc- 
structlons  In  any  case  where  there  is  a  re* 
augmentation  of  tbe  risk,  owing  to  the  (»^ 
that  the  servant  has  not  suflSclent  experim'' 
or  intelligence  to  enable  him  to  saftfiBS 
himself."     Master  &  Servant,  §240.   Inci 
a  case  the  master  has  not  the  right  to  assa* 
that  the  servant  understands  and  apprwa» 
the  danger  incident  to  the  added  service.  '■ 
Labatt's  Master  &  Servant,  §460.  It  wali 
seem,  therefore,  that  if  washing  or  asiWt« 
In  washing  the  boiler  was  not  a  serriees- 
braced  within  the  terms  of  appellanfi  *■ 
ployment,  and  if  the  dangers  Inddent  to  t!» 
woBk  were  not  obvious  and  were  not  la'*^ 
to  appellant,  it  was  appellee's  duty  to  rtr. 
him  of  the  dangers  to  be  encountered  in  ' ' 
ing  tbe  work,  and  to  instruct  him  he*  ^ 
avoid  those  dangers.     And  It  would  foil^j 
If  there  was  evidence  tending  to  estatij 
such  a  state  of  the  case,  and  an  absatt* 
a  warning  to  appellant,  that  the  perenpWJ 
instruction  complained   of  should  not  H"* 
been  given.    Viewing  the  record,  as  «*  iKs 
it   should   be   viewed,    from  the  staii*** 
most  favorable  to  appellant,  and  wlthc* - 
tending  in  the  least  to  Intimate  the  «fp 
which  should  have  been  given  to  it  W  '" 
jury,  we  think  it  must  be  saW  that  theff*-' 
such    evidence.     The  witnesses  Llnaa  •* 
Hudson  testified  that  boiler  wariilBJ**! 
trade  or  calling  In  Itself.    Appellant  f*l** 
that  he  was  employed  to  work  as  a  oi^ 
laborer  around  the  roundhouse,  and  M'  •• 


3     iToreeioBure  oi  uis  morxgage,   wnicD  was 
joreilngly  done,  and  Judgment  entered  for 
lintlif   tbereon,   from   which   this   appeal 
prosecuted. 

nie  appellant  urges  by  Us  first  asslginment 
it     t-Jie  court  below  erred  in  the  trial  of 
s    cause  In  excluding  all  the  evidence  of- 
red    by  bim  tending  to  prove  each  and  all 
tbe    allegations  of  his  cross-bill,  and  in 
rexuptorlly  Instructing  the  jury  to  find  a 
rdlct   against  him  thereon.    It  will  there- 
re     t>e    seen   that  the   question   raised   Is 
letber  or  not  the  fact  of  appellant's  bav- 
S    given  a  mortgage  which  authorized  the 
lintlir  to  take  possession  of  the  engine  with 
e   usual  power  of  selling  same  in  default 
payment  of  his  debt  would  preclude  de- 
adant    from  recovering   damages   for   the 
Izure    of   the  same  by  sequestration  upon 
owIhk   that  the  grounds  stated  to  obtain 
e     ■writ    were   untrue,    and,   further,   that 
e  same  was  maliciously  sued  out,  by  rea- 
n    of    'which  defendant  suffered  damages. 
h\n  question  has  been  heretofore  determin- 
1    adversely  to  appellant's  contention.     In 
te  case   of  Wedlg  v.  San  Antonio  Brewing 
ss'n    et   al.,  25  Tex.  Civ.   App.  158,  60  S. 
r.    567,    Justice  Collard,   In  delivering  the 
pinion     of    the    court,    said    among    other 
bings:      "It  will  be  seen  by  the  terms  of 
tie    mortgages   that   the   brewing   company, 
iefendant,  had  the  right  to  take  possession 
f  the  property,  and  sell  it  to  pay  the  debt 
scared    thereby,  or  any  part  of  the  debt. 
The  petition  shows  that  the  debt  had  not 
>een  paid  In  full,  and  the  right  to  take  the 
property    Into    possession    cannot    be    ques- 
tioned.    The  exercise  of  that  right  and  se- 
curing It  by  process  of  the  court  could  not 
be    ground    for    damages" — citing    Harllng 
V.  Creech,  88  Tex.  300,  81  S.  W.  867.    The 
Wedlg  Case  was  one  in  which,  as  in  this, 
the  plaintiff  liad  executed  a  mortgage  for 
the  security  of  a  debt,  and  the  defendant, 
the  debt  being  past  due,  had  sued  out  a  writ 
ol  sequestration  and  taken  possession  of  the 
|>roperty     thereunder,-  and    the    suit    was 
brought  by  the  plaintiff  to  recover  damages 
Cor  the  alleged  Illegal  suing  out  of  said  writ, 
k&d  depriving  him  of  {Mssession  of  said  prop- 
irty  by  reason  thereof;    the  court  saying, 
(Brtber,  in  said  opinion  that  the  defendant 
b  Duly  charged  with  doing  an  act  which  the 
lontract  declared  it  could  do,  and  it  Is  dif- 
Ictilt  to  see  how  It  would  render  Itself  11a- 
^e  for  doing  It     In   the  case  of   Singer 
frnnf.  Co.  V.  Eios,  96  Tex.  174,  71  S.  W. 
Us.  60  L.  R.  A.  143,  97  Am.  St  Rep.  901, 
(f  certified  question  from  this  court  to  the 
^preme  Court,  It  was  held  that  the  pro- 
filslon  In  a  chattel  mortgage  that  the  mort- 
^Kee  may  enter  the  mortgagor's  premises 
fDA  take  possession  of  property  on  default 
ft  payment  is  valid  and  constitutes  a  defense 
if&iMt  an  action  for  trespass  in  so  taking 


even  cnougn  wunouc  ine  consent  oi  cne 
mortgagor;  ^and  Judge  Gaines  in  review- 
ing the  case  of  Harllng  v.  Creech,  supra, 
hdd  that  that  case  announced  a  correct 
doctrine.  We  therefore  think  that  there 
was  no  error  on  the  part  of  the  trial  Judge 
In  excluding  said  testimony  so  offered  by 
defendant  and  in  directing  a  verdict  in  behalf 
of  plaintiff,  as  he  did,  and  tlierefore  over- 
rule this  assignment 

Appellee  urges  an  affirmance  of  the  Judg- 
ment of  the  court  below  with  damages,  and 
insists  that  the  record  discloses  a  manifest 
purpose  on  the  part  of  appellant  to  delay 
the  enforcement  of  the  Judgment  of  the 
court  below  by  resorting  to  an  appeal  and 
the  suspension  of  the  execution  of  said  judg- 
ment without  any  reasonable  cause  for  com- 
plaint against  the  same.  Nothing  Is  shown 
In  support  of  this  contention  except  that 
the  appeal  bond  and  transcript  were  filed 
by  appellant  respectively,  on  the  last  days 
that  the  same  could  lawfully  have  been 
filed,  and  that  no  briefs  were  filed  in  the 
court  below  and  none  were  filed  In  the  ap- 
pellate court  at  the  time  of  the  filing  of 
the  transcript.  Appellant  before  the  sub- 
mission of  this  cause,  however,  bad  duly  pre- 
pared and  filed  his  brief  herein,  and  no 
postponement  of  the  cause  was  occasioned 
by  his  failure  to  file  said  brief.  The  law 
having  given  the  appellant  a  definite  time 
within  which  to  file  his  appeal  bond  and 
transcript  and  the  same  having  been  filed 
within  that  time  notwithstanding  the  fact 
that  each  of  these  acts  was  done  on  the  very 
last  day  on  which  he  had  the  right  to  do 
them,  still  we  do  not  believe  that  these 
facts  alone  would  constitute  such  delay  on 
his  part  as  would  justify  the  belief  that  the 
appeal  was  taken  merely  for  delay;  and, 
BO  l)elievlng,  we  decline  to  sustain  appellee's 
contention  and  overrule  the  same. 

Believing  no  error  has  t>een  shown  In  the 
action  of  the  trial  court  Its  Judgment  is 
affirmed. 


LOUISIANA  &  T.   LUMBER  CO.  v. 

DUPUY  et  al.t 

(Court  of  Civil  Appeals  of  Texas.    Oct  24, 1908. 

Rehearing  Denied  Dec  3,  1908.) 

1.  Boundaries  (|  46*)— Location  by  Pabtixs. 

Where  the  exact  location  of  a  boundary  line 
is  uncertain,  and  it  is  located  by  an  agreement 
of  the  abutting  owner,  knowledge  on  the  part  of 
a  person  who  subseqnently  purchases  a  part  of 
the  property  that  the  agreed  line  is  not  the  true 
line  will  not  defeat  his  right  to  hold  to  said  line 
if  he  purchases  on  the  faith  of  such  agreement 
[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  §{  222,  250;  Dec.  Dig.  i  46.*] 

2.  Boundabibs  (f  41*)  —  Ebtablibhiixnt  — 
Tbiai.. 

In  an  action  by  a  purchaser  of  property 
to  try  title  to  land  lying  between  a  boundary 
line  previously  fixed  by  former  owners  and  the 


'Tor  otbar  o«mi  aaa  lame  topic  and  ncUon  NUMBER  In  Dec.  *  Am.  Digs.  U07  to  date,  A  Reportar  Indezea 
t  Application  tor  writ  ot  error  dismissed  by  Suprems  Court  tor  want  of  jurtsdlctloa. 


versy,  believiog  it  belonged  to  such  survey,  in 
good  faith,  paying  value  therefor,  and  acted  on 
the  agreement  fixing  the  location  of  said  line, 
not  knowing  of  any  mistake,  if  there  was  mis- 
take, then  the  owners  of  the  other  surrey  would 
be  estopped  to  deny  that  the  bonndary  line  was 
not  properly  located.  There  was  no  evidence  in 
the  case  tending  to  show  that  defendant  at  the 
time  of  its  purchase  had  any  notice  of  any  mis- 
take in  the  location  of  the  agreed  line.  Held, 
that  the  instruction  did  not  mislead  the  luiy  in- 
to the  belief  that,  unless  defendant  was  shown  to 
have  purchased  without  knowled^  of  any  such 
mistake,  it  could  not  find  that  plaintiffs  were  es- 
topi>ed  to  dispute  the  agreed  line. 

[EM.  Note.— For  other  cases,  see  Boundaries, 
Dec  Dig.  S  41.*] 

3.  BouNOABiES  ({  46*)— ElBTABUSEMENT— Lo- 
cation BT  PABTIBS. 

Where  an  uncertain  bonndary  between  two 
■nrreys  is  fixed  by  agreement  of  the  owners,  and 
defendant  purchased  the  land  on  one  side  of  the 
agreed  line  believing  that  the  same  belonged  to 
the  survey  owned  by  his  vendor,  and  in  good 
faith  paid  value  therefor,  and  acted  on  the  agree- 
ment locating  the  line,  not  knowing  that  there 
was  any  mistake,  the  owners  of  the  other  survey 
would  be  estopped  to  deny  that  the  boundai? 
line  fixed  by  agreement  was  not  properly  located. 
[Ed.  Note.— For  other  cases,  see  Bonndaries, 
Cent  Dig.  H  222,  250;    DecTDiif.  §  46.*] 

4.  BOTTKDABIEa    (S    46*)   —  ESTABUSHXENT  — • 
AOBEEIUENTS. 

After  an  uncertain  boundary  line  had  been 
fixed  by  agreement  of  the  abutting  owners,  one 
of  them  sold  to  defendant,  and  an  action  was 
subsequently  brought  by  a  purchaser  of  the 
property  on  the  opposite  side  of  the  line  to  try 
title  to  the  strip  of  land  between  the  line  as 
fixed  by  agreement  and  the  original  line.  Held, 
that  an  instruction  to  find  for  defendant  if  the 
boundary  line  was  fixed  by  agreement  as  alleg- 
ed, regardless  whether  the  purchaser  of  the  prop- 
erty on  the  other  side  of  the  line  at  the  time 
of  his  purchase  knew  of  the  agreement  fixing 
such  line,  was  proi>erly  refused. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  !§  222,  250 ;    Dec.  Dig.  §  46.*] 

5.  BouNDABiis  (I  83*)— BsTABUSHMKNT— Evi- 
dence. 

After  the  location  of  an  indefinite  line  sep- 
arating two  surveys  had  been  fixed  by  agreement 
by  the  adjoining  owners,  defendant  purchased 

Eroperty  in  one  survey,  believing  that  toe  line  so 
xed  was  the  proper  line.  Plaintiffs,  who  were 
the  successors  in  interest  of  the  purchaser  of 
the  other  survey,  brought  an  action  to  try  title 
to  the  strip  between  the  agreed  line  and  the  orig- 
inal line.  Defendant  claimed  that  plaintiffs  were 
estopped  to  dispute  the  line  as  located  fay  the 
agreement.  Held,  that  the  burden  was  upon  de- 
fendant to  show  that  at  the  time  plaintiffs'  pre- 
decessor purchased  the  property  he  had  knowl- 
edge of  the  agreement. 

[E3d.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  {  161 ;    Dec  Dig.  J  33.*] 

6.  Boundaries  (|  41*)  —  Establishuent  — 

TBIAL— INSTBUCTIONS. 

An  indefinite  line  between  two  surveys  was 
fixed  by  agreement  of  the  owners  and  defendant 
purchased  the  interest  of  one  owner,  believing 
that  the  line  so  fixed  was  the  proper  line.  Sub- 
sequently plaintiffs'  predecessor  in  interest  pur- 
chased the  land  in  the  other  survey,  and  plain- 
tiffs brought  an  action  to  try  title  to  the  land 
between  the  original  line  and  the  line  as  agreed 
on.     Held,  that  instructions  ignoring  plaintiffs' 


[EM.  Note. — For  other  cases,  lec  Bomte; 
Dec  Dig.  {  41.*] 

7.  Tbial  (I  255*)— iNBTBUcnoHS— BiQnsi- 

NECESSITT— BtTBDBN   OF  PBOOF. 

The  failure  of  the  trial  court  to  dure?  :h: 
the  burden  of  proof  was  on  plaintid  is  c/.  > 
versible  error,  in  the  atwence  of  t  rajon:  f 
defendant  to  so  charge. 

[Ed.  Note.— For  other  cases,  see  Trill  fc 
Dig.  §{  627-631 ;    Dec  Dig.  i  255.»]  , 

8.  Vendob  and  Pubchaser  (i  242*) -Bou  | 
Fide  Pubchasebs— Bubden  of  Pmot. 

The  burden  is  on  the  party  assertiiij»p- 
table  title  against  a  legal  title  to  show  ■.a: 
when  the  legal  title  was  acquired,  the  porta-r 
had  notice  of  the  equity  sought  to  be  tsy'-- 
[EM.  Note.— For  other  cases,  see  Vpodor  i:: 
Purchaser,  Cent  Dig.  U  603-605;  Xke-hii 
242.*] 

Appeal  from  District  Court,  Houston  Ccz- 
ty ;  Benjamin  H.  Gardner,  Judge. 

Action  by  Mrs.  Wiley  Dupuy  and  o'Jies 
against  the  Louisiana  &  Texas  LombetCa;- 
any.  Judgment  for  plaintiffs,  and  defatis^ 
appeals.    Affirmed. 

Nunn  &  Nann,  for  appellant  Aldiicii  1 
Crook,  for  appellees. 

PLEASANTS,  C.  J.  This  is  a  suit  If  i^ 
appellees,  the  widow  and  heirs  at  I»w  d  ^ 
C.  Dupuy,  deceased,  to  recover  9.7  «crs  '■ 
land  alleged  to  be  a  part  of  the  AUai  U:iii 
survey,  in  Houston  county.  The  W.  s 
brought  In  the  form  of  an  action  of  tresfc* 
to  try  title,  but  the  only  issues  raised  i;  > 
evidence  are  those  of  boundaiy  and  estor?- 

PlaintlCts  were  entitled  to  recover  tlie  Is- 
sued for  if  it  was  a  part  of  the  Latlun;  ?-" 
vey,  unless  they  were  estopped  from  sO'*  ^ 
covery  by  facts  pleaded  by  defendani.  T> 
fendant  claimed  the  land  is  a  part  of  tK  - 
Hudson  survey,  which  is  the  older  (rf  tlie  ^' 
surveys,  and  the  line  of  which  Is  mB*^  ''•_ 
in  the  field  notes  of  the  Latham  as  one  ' 
its  boundary  lines.  It  Is  further  allepJ  J 
defendant's  answer:  ♦'That  tliere  was  wc- 
tainty  and  confusion  as  to  the  tme  l(Wt-* 
of  said  boundary  line,  and  that  on  aoco(a'"'_ 
tlie  confusion  of  the  calls  In  the  patwl  ' 
the  said  8.  Hudson  survey,  and  the  tii>»^ 
tainty  as  to  its  true  boundary  UW-  ^, 

tofore,  to  wit,  on  or  about  ■  ^  - 

,  1900,  and  Just  before  the  (W*^' 

Louisiana  &  Texas  Lumber  CompaW  f* 
chased  the  land  In  this  suit  and  »fti  * 
view  of  making  said  purchase  from  tie  t*' 
owners  of  the  said  S^  Hudson  gorveT,  t 
part  of  the  Allen  Latham  survey,  it  ti^ 
necessary  that  the  dividing  Ihies  betrf*^ 
these  two  surveys  should  be  establisW  *^ 
agreed  upon  by  the  parties  concerned  ts  f- 
dition  on  which  the  said  Louisiana  4  Ter-' 
Lumber  Company  would  purchase  the  »^ 
and  to  this  end  and  to  this  purpose  B  '■ 


•For  other  oosea  aae  same  topic  and  section  NUHBBR  In  Dec  *  Am.  Digs.  19OT  to  dat*.  ft  Rtporttr  li*"* 


for  defendant  to  prevail  in  its  equitable 
claim  growing  out  of  tbe  estoppel  alleged  to 
have  arisen  from  the  agreement  as  to  the 
boundary  line,  tbe  burden  was  upon  it  to 
show  that  at  the  time  M.  C.  Dupuy  purchased 
he  had  Icnowledge  of  sndi  agreement.  E&- 
wards  v.  Brown,  68  Tex.  329,  4  S.  W.  380,  5 
S.  W.  87;  Baldwin  v.  Root,  90  Tex.  552,  40 
S.  W.  3 ;  Fordtran  y.  Perry  (Tex.  Civ.  App.) 
60  S.  W.  1000. 

The  assignments  from  No.  4  to  No.  7,  in- 
clusive, complain  of  the  refusal  of  the  court 
to  give  special  charges  requested  by  the  de- 
fendant. All  of  these  charges  ignore  appel- 
lees' right  to  recover,  regardless  of  the  agree- 
ment as  to  the  location  of  the  boundary  line, 
provided  it  was  not  shown  that  M.  C.  Dupuy 
at  the  time  he  purchased  liad  knowledge  of 
such  agreement,  and  for  that  reason  were 
properly  refused.  There  Is  no  reversible  er- 
ror In  tbe  failure  of  the  court  to  charge  that 
tbe  burden  of  proof  In  this  case  was  upon 
plaintiffs.  If  such  a  charge  was  proper  in 
this  case,  the  failure  of  the  court  to  give  It 
would  not,  in  the  absence  of  a  request  there- 
for, constitute  reversible  error. 

The  eighth  assignment  complains  of  the  ver- 
dict on  the  ground  that  it  is  not  supported  by 
the  evidence.  In  that  the  undisputed  evidence 
shows  that  the  boundary  line  between  the  Hud- 
son and  Latham  surveys  had  been  fixed  by 
agreement  between  the  owners  of  said  surveys, 
and,  as  so  fixed,  tbe  land  in  controversy  was 
a  part  of  the  Hudson  survey,  and  that  M.  C. 
Dupuy  knew  of  this  agreement  at  the  time 
he  purchased.  The  statement  under  this  as- 
signment does  not  support  it,  in  that  it  does 
not  show  that  M.  O.  Dupuy  biad  uotice  of  the 
agreement  as  to  the  location  of  the  boundary 
line  at  the  time  he  purchased.  The  state- 
ment is  that  there  was  no  evidence  that  Du- 
puy did  not  have  notice  of  the  agreement 
at  the  time  he  purchased.  As  before  stated, 
this  was  not  sufficient  to  defeat  Dupuy's  title. 
No  rule  is  more  fully  settled  by  the  decisions 
of  this  state  than  that  which  requires  a  party 
asserting  an  equitable  against  a  legal  title  to 
show  that  at  the  time  the  legal  title  was  ac- 
quired the  purchaser  thereof  liad  notice  of 
the  equity  sought  to  be  asserted  against  it 
The  cases  cited  by  appellant  Llnnartz  v.  Mo- 
Culloch  (Tex.  Civ.  App.)  27  S.  W.  279,  Brem- 
er V.  Case,  60  Tex.  153,  and  Rogers  v.  Pet- 
tus,  80  Tex.  427,  15  S.  W.  1093,  are  all  cases 
in  which  a  junior  title  was  asserted  against 
a  senior ;  and  the  holding  in  such  cases  that 
it  devolved  upon  the  purchaser  of  the  Junior 
title,  in  order  to  establish  his  claim,  to  show 
that  be  purchased  without  knowledge  of  the 
senior  title,  is  not  only 'not  In  confilct  with  the 
rule  at>ove  stated,  but  is  in  harmony  there- 
with. In  all  of  these  cases  the  holder  of  the 
senior  title  held  tbe  superior  legal  title,  and 


purcased  without  notice  of  tbe  senior  Recti- 
ed  deed. 

Wc  are  of  the  opinion  that  tbe  Jndpai: 
of  the  court  below  should  be  affirmed,  ui 
It  has  been  so  ordered. 

Affirmed. 


SWOPB  V.  LIBERTY  COUNTT  BA.\K  « il 
(Court  of  Civil   Appeals  of  Texu.   Nor.  U, 
1908.    Rehearing  Denied  Dec.  2,  IMS) 

1.  Evidence  ({  411*)— Pasol  EviDwa-Vi- 
BYiNO  CoNTBACTS— Incomplete  Co.mucs 

Parol  evidence  is  generally  inadmiBibl! » 
vary  or  contradict  the  terms  of  a  written  iiKn- 
ment,  but  if  the  contract,  as  expressed  ic  » 
writing,  is  incomplete,  parol  evideoce  is  ite- 
ble  between  the  parties  to  shovr  the  ect; 
agreement ;  but,  where  a  part  of  the  cismc. 
is  expressed  in  writing,  with  the  intentioii  tb: 
it  sliail  be  complete  as  to  that  part,  the  gaen. 
rule  is  applicable  to  tliat  part  of  the  cocia' 
[Ed.  Note.— Per  other  cases,  see  Entea 
Cent.  Dig.  ig  1874-1899;    Dec.  Dig.  I  W! 

2.  Evidence  (8  397*)— Pabol  EviDEsa-i' 

FBCTINO      WBITINQS  —  PBESCMPnOS    iS  H 
COMFLEIENESS. 

If  an  element  of  a  transaction  is  i^c':; 
ed  or  covered  by  a  writing,  it  is  assumM  u|'' 
the  writing  was  meant  to  embrace  the  »te?s- 
tention  of  the  parties  on  that  element  so  w 
parol  evidence  is  inadmissible  to  tiij  it;  w 
if  a  particular  element  is  not  mentJonei^-' 
assumed  that  the  writing  was  not  intaies-'' 
embrace  that  part  of  the  transaQtioD. 

[Ed.    Note.— For   other   cases,  «ee  W^- 
Cent.  Dig.  §i  175ft-1765;    Dec.  Dig.  |39T'l 
8.  EviDKNCE  (J  411*)— Pabol  EviDESO-if 

FECTINO   Wbitings— Vabyiso  (Josiwcb- 

COMPLETE    CONTBACTS. 

An  applicant  for  an  insurance  polKT  ?■. 
his  note  tor  the  first  preminm  when  the  v- 
was  issued,  and  as  a  part  of  the  cootraK  ss- 
ed  a  statement  reciting  the  payment  of  tips-* 
ey,  and  the  agent's  receipt  Oierefor,  iiw  '■■■^ 
the  receipt  provided  that  it  should  not  be  ^-i- 
unless  the  applicant  was  promptly  exann^ 
the  company's  medical  examiner,  the  pap^" 
be  returned  if  the  policy  was  refused  on  oi» 
ination.  The  applicant  refused  to  t»ie  tie  'f 
amination,  and  in  an  action  to  recow  <■- 
amount  of  the  note,  sought  to  show  tn'^ 
note  and  agreement  were  executed  iinoeri«-_ 
bal  agreement  with  the  company's  s?*"';;. 
the  applicant  might  investigate  the  i»!fJ  'v:. 
ed,  and,  if  satisfactory,  would  actept  j^  ■■; 
that  the  company  refused  the  issne  of  *  fJI 
icy  offered  by  the  agent.  BeU  that,  the J^^ 
tract  l)eing  complete  on  its  face,  and  »•';;: 
the  entire  transaction,  the  parol  evidfnee  c'.  ■ 
to  vary  it  was  inadmissible. 

[Ed.  Note.— For  other  cases,  «»«  EjjJ^'- 
Cent.  Dig.  »  1874-1899 ;    Dec  Dig.  §  «- 

Appeal  from  Liberty  Oounty  Coort;  1  •"' 
Slmmtxis,  Judge. 

AcUon  by  the  Liberty  County  Bank  t?^ 
T.  C  Swope  and  Robert  B.  Bowen,  i«  «*^  ■ 
each  of  defendants  Bled  a  cross-acUaa  »F^ 
the  other.  From  a  Judgment  fw  ^'^ 
against  both  defendants  and  In  fiTor  d  <- 
fendant  Bowen  on  hla  cross-action  indipi^ 
the   defendant    Swope    on   his  ctoaMC?"' 


•For  other  cues  see  same  topic  and  section  NUMBER  In  Dec  ft  Am.  Diss-  UOT  to  data,  ft  Bcpertw  Is^o* 


iin  amrmea,  ana  juagmenw  in  lae  ciubb- 
ns  reversed,  and  Judgment  directed  for 
llant  on  bis  croes-actlon. 

;ven8  &  Pickett,  for  appellant  J.  P. 
ey  and  Marshall  &  Maraball,  for  ap- 

e. 

!im  J.    Tbe  Liberty  C!ounty  Bank  sned 
rt  E.  Bowen,  as  the  maker,  and  T.  C. 
«,  as  the  Indorser,  on  a  negotiable  prom- 
f  note  made  by  the  former  to  the  latter, 
«cember  17,  1909,  for  $329.40,  payable 
1, 1907,  with  Interest  from  maturity  at 
ate  of  8  per  cent  x>ei^  annum,  and  for 
it  cent  additional  If  not  paid  at  ma- 
r,  and  collected  by  an  attorney  or  by 
proceedings.     PlalntlfTs  petition  Is  In 
►rdlnary  form,   alleging  that  the  note, 
}  maturity,  was  transferred  by  the  pay- 
the  bank  for  a  valuable  consideration, 
ven  answered  by  a  general  denial  and, 
admitting  the  execution  of  the  note  to 
i,    the    answer    contains    a    cross-bill 
3t  him.  In  which  It  Is  alleged:   That  the 
ras  deliverable  to  take  effect  as  an  obll- 
L  only  In  accordance  with  a  verbal  agree- 
and  contract,  made  between  him  and 
>,  to  whom  the  note  was  executed.    That 
rcumstances  under  which  it  was  made 
lie  agreement  were,  substantially,  that 
>te  was  Intended  to  be  used  as  tbe  first 
im  due  on  an  insurance  policy,  if  ho 
d)  decided  to  take  out  a  policy  in  the 
Mutual  Life  Insurance  Company,  which 
was  then  representing  as  its  agent; 
t  the  time  It  was  signed  it  was  agreed 
n  him  and  Swope  that  he  should  exam- 
d   Investigate  a  proposition  of  insur- 
tered  him  by  Swope  In  said  company, 
upon  investigation,  he  (Bowen)  dedd- 
iceept  the  Insurance,  he  would  make 
tlon   therefor  by  taking  and  submlt- 
the  Insurance  company  an  examina- 
bls  physical  condition,  and,  in  the 
e   should  do  so  and  be  accepted  by 
ipany,  the  note  would  become  of  full 
d  effect    That  it  was  further  agreed 
ope  should  hold  the  note  on  the  con- 
ated,  and  not  negotiate  the  same  un- 
wope)  should  be  advised  and  notified 
(Bowen)  that  the  proposition  of  in- 
offered  had  been  accepted  and  an 
Ion  taken;   and  that  Swope  express- 
I   and  stipulated  with  him  to  hold 
on   tbe  conditions  and  for  the  pur- 
ed.     That  within  a  reasonable  time 
tbe  Investigation  of  Swope's  propo- 
regard  to  taking  out  the  insurance, 
talned  it  was  impossible  of  perform- 
be  insurance  company,  and  that  It 
Issue  a  policy  granting  and  carry- 
rope's  flattering  offers.    Whereupon 
ately  notified  Swope  that  he  would 
sucb  proposition,  nor  take  the  ex- 
atkCi   requested  him  to  return  the 
le  tben  learned  that  Swope,  wlth- 

,'W. — 62 


lerrea  me  noie  to  tne  oans,  mac  nis  acuou 
in  transferring  and  selling  the  note  was 
wrongful,  and,  In  violation  of  said  contract 
was  effected  by  Swope  for  tbe  purpose  of 
defrauding  him,  and  that  he  is  Informed  and 
believes  that  plaintiff  purchased  the  note  in 
the  usual  course  of  trade  for  a  valuable  con- 
sideration, without  notice  of  his  equities,  and 
Is  an  innocent  holder  thereof.  That  by  rea- 
son of  the  premises  the  note  was  only  con- 
ditionally delivered  to  take  effect,  and  that 
he  (Bowen)  had  the  right  under  said  agree- 
ment to  reject  the  note  and  thereby  prevent 
it  from  becoming  an  obllgatioD,  and  that.  In 
his  exercise  of  sudi  right,  the  note  became 
void  and  of  no  effect  as  between  him  and 
Swope.  The  answer  concluded  with  a  pray- 
er that,  in  the  event  plaintiff  should  recover 
against  him,  he  have  Judgment  over  against 
Swope  for  the  amount  recovered  and  for 
coats,  eta  The  defendant  Swope  answered 
Bowen's  crocB-blll  by  general  and  special  ex- 
ceptions, a  general  denial,  and  pleaded  spe- 
cially: That  the  note  sued  on  was  executed 
on  the  day  it  bears  date  for  the  sum  of  mon- 
ey therein  stated,  and  was  thereafter,  before 
maturity,  for  value  assigned  by  him  to  plain- 
tiff. That  when  executed,  he  was  agent  of 
the  State  Mutual  Life  Insurance  Company, 
and  that  through  him,  as  such  agent,  Bowen 
made  application  to  the  comimny  for  a  life 
Insurance  policy  in  the  sum  of  $10,000, 
which  application  was  in  writing  and  signed 
by  him.  That  at  the  time,  and  as  a  part  of 
the  same  transaction,  Bowen  executed  the 
note  in  payment  of  the  first  premium  due  on 
the  policy,  and,  in  addition  thereto,  and  as 
a  part  of  the  same  contract  a  further  writ- 
ten agreement  in  writing  was  made  between 
him,  as  agent  for  the  insurance  company, 
and  Bowen,  which  is  substantially  as  follows: 
"Statement  to  be  Signed  by  Applicant  upon 
Payment  of  Premium,  or  Any  Part  Thereof. 
Dated  at  Devers,  Texas.  Dec.  IS,  06.  I  here- 
by declare  that  I  have  paid  to  T.  C.  Swope 
$329.40,  and  that  I  hold  his  receipt  for  same, 
corresponding  In  number  hereto,  on  the  form 
used  by  the  Mutual  Life  Insurance  Company, 
on  application  for  Insurance,  and  that  I  agree 
to  the  terms  of  said  receipt.  No.  44931. 
[Signature  of  Applicant}  Robert  E.  Bowen." 
And  that  the  said  receipt  mentioned  was  at 
the  same  time  signed  by  this  defendant  as 
agent  of  said  company,  and  delivered  to  the 
said  defendant  Bowen,  the  same  being  in 
writing  and  constituting  a  part  of  said  agree- 
ment and  contract  and  is  in  substance  as 
follows,  to  wit:  "Received  from  Robert  K. 
Bowen,  at  Devers,  state  of  Texas,  this  15 
day  of  December,  1906,  the  sum  of  three 
hundred  &  twenty  nine  &  40/100  dollars,  the 
sum  declared  by  ai>pllcant  La  his  application 
to  have  been  paid,  on  the  following  condi- 
tions and  agreements:  First  That  if  a  policy 
be  Issued  on  tbe  application  for  insurance 
made  by  tbe  alrave,  this  day,  to  the  State 
Mutual  Life  Insurance  Company,  correspond- 


company  shall  accept  this  receipt  towards 
payment  of  the  first  premium  on  the  aald 
policy.  8ec<md.  That  this  receipt  will  not 
be  valid  it  Issued  for  any  sum  In  excess  of 
the  sum  declared  by  applicant  in  such  ap- 
plication to  have  been  paid;  it  will  not  be 
valid  if  erasures  at  additions  have  been  made 
In  the  printed  form ;  and  It  will  not  be  valid 
unless  the  person  to  whom  It  is  Issued  is 
promptly  examined  by  an  examiner  of  the 
State  Mutual  Life  Insurance  Company.  Third. 
That  If  a  policy  be  not  issued  on  said  appli- 
cation within  sixty  days  from  this  date  (and 
only  in  that  event)  said  sum  will  be  returned 
on  surrender  of  this  receipt  to  the  company. 
Fourth.  That  the  liability  of  the  company  un- 
der this  receipt  shall  not  exceed  the  sum  de- 
clared by  the  applicant  In  his  application  to 
have  been  paid,  and  that  this  receipt  is  non- 
negotlable,  and  cannot  be  assigned  or  trans- 
ferred. No.  44931.  [Agent  must  sign  here] 
Tom  C.  Swope,  Agent"  That  according  to 
the  terms  of  said  contract,  Bowen  was  to 
promptly  submit  himself  to  an  examination 
to  a  physician  acting  as  examiner  for  the 
company,  and  if  the  examination  proved  sat- 
isfactory to  the  company,  the  policy  applied 
for  would  be  issued  to  him  in  accordance 
with  the  terms  of  said  contract;  but  that 
Bowen,  after  entering  into  said  contract,  de- 
layed and  postponed  and  finally  refused  to 
have  himself  examined,  although  Swope  re- 
peatedly requested  him  to  be,  In  order  that 
the  company  could  determine  whether  it 
would  accept  his  application,  rendering  It 
Impossible  for  defendant  Swope,  as  agent  of 
the  company,  to  comply  with  and  carry  out 
the  terms  of  the  written  contract,  wliich  he 
would  have  performed  had  Bowen  complied 
with  his  agreement  in  regard  to  having  him- 
self examined,  as  was  Incumbent  on  him  be- 
fore the  policy  could  be  Issued.  This  answer 
concluded  with  a  prayer  that,  in  the  event 
plaintiff  recovered  against  defendant  Swope 
by  reason  of  his  indorsement  of  the  note,  he 
have  Judgment  over  against  his  codefendant 
for  such  sum  as  should  be  adjudged  against 
him  (Swope)  in  plalntlfTs  favor,  for  costs,  etc. 

Bowen  replied  to  this  answer  of  Swope, 
by  a  general  demurrer  and  general  denial. 
The  case  was  tried  before  a  Jury,  and  re- 
sulted in  a  Judgment  In  favor  of  plaintiff 
against  both  defendants,  and  in  favor  of  de- 
fendant Bowen  on  his  cross-action  over 
against  Swope  for  the  amount  adjudged  In 
favor  of  the  bank  against  the  former  as  mak- 
er of  the  note  sued  on.  From  this  Judg- 
ment in  favor  of  Bowen  against  him,  Swope 
has  appealed. 

The  undisputed  evidence  shows  that  the 
note  sued  on,  the  application  for  Insurance, 
and  the  receipt  described  In  the  answer  of 
Swope,  were  all  executed  at  the  same  time 
and  place,  were  parts  of  the  same  transac- 
tion between  Swope,  as  agent  of  the  insur- 
ance company  on  the  one  hand,  and  Bowen 
on  the  other,  In  regard  to  the  contemplated 


written  Instruments,  and  that  the  three  doc- 
nmenta,  taken  as  a  whole,  expressed  tbe  rn:- 
ten  agreement  between  the  parties  In  repri 
to  the  contemplated  insurance  for  whldi  tbe 
note  was  given  in  payment  of  the  fint  pn- 
mlum. 

The  contention  of  aK>ellant  under  Us  ts< 
and  second  assignments  of  error  li  tint  these 
writings,  when  taken  together,  constitute  > 
complete  and  entire  contract,  plain  ind  vt 
amblgruous,   the  terms  of  which  caimot  Ik 
varied  or  contradicted  by  a  contemporsDeca 
parol    agreement   between   the  parties,  ni 
that  therefore  the  court  erred  In  adminia 
the    testimony    offered    by    tbe   appellee  K 
prove  the  allegations  in  his  crosa-blll  is  ^ 
the  verbal  agreement  made  between  the  par- 
ties at  the  time  the  note  was  execnted.  (st 
testimony  having  been  admitted  over  tlie  !^ 
Jectlon  of  appellant  embodied  In  the  jsko- 
ments,  we  can  see  no  escape  of  the  api*> 
Bowen  from   this  contention.    Unqnesti*!- 
bly,  the  three  instruments  referred  to » 
parts  of  the  same  transaction,  and,  as  beff>« 
the  appellant  and  Bowen,  are  to  be  Tiert 
as  an  entirety,  Just  as  though  they  ww  it 
written  together  on  the  same  piece  of  pi,* 
for  the  purpose  of  expressing  the  tw"*  ^ 
the  agreement  between  them.    It  to  a  geoai 
rule  that  parol  contemporaneous  eritew  s 
inadmissible  to  contradict  or  vary  tbe  tete 
of  a  valid  written  instrument    If,  !»«'*■ 
all  the  terms  of  a  contract  mdi  «  ^^ 
make  It  complete,  are  not  expressed  tn  i* 
writing,  parol  evidence  Is  admlssiWe  t)et»« 
the  parties  for  the  purpose  of  showfn?  * 
entire  agreement  between  them.   But  wi** 
a  part  of  a  transaction  has  been  embodi*!  t: 
a  single  writing,  with  the  Intention  tlurj 
shall  express  the  agreement  as  to  sadi  !••' 
of  it  the  rule  against  dlsputhig  the  tsn » 
the  document  is  applicable  to  so  nncb  of  * 
transaction  as  is  so  embodied.   If  the  ^-^ 
ular  element  in  the  transaction  npco  «^;- 
parol  evidence  is  offered  is  mentioned,  (o'f" 
ed,  or  dealt  with  in  the  wrlthig,  tba  P; 
sumably  the  writing  was  meant  to  repi** 
all  the  transaction  on  that  elanait  K 
is  not  then  probably  the  wrltlnj  »«  * 
intended  to  embody  that  element  of  tbe  ?^ 
gotlation.     Wigmore  on  Ev.  {  2430.  *."* 
Ing   this   test   to   the   writings,  taken  « [ 
single    Instrument    It    Is   appar«it  tbj:  ■• 
was  Intended  to  evidence  the  facts  tlut  Jf 
plication  had  been  made  by  Bowen  to  K' 
Insurance    company,    represented  by  ^'j^ 
as  Its  agent  for  an  insurance  poUcj  ^_r 
life ;   that  the  applicant  was  to  stand  i  c* 
leal    examination    satisfactory  to  tl*  *^ 
pany  before  the  policy  would  be  Issned:  i^^ 
the  note  sued  upon  was  execnted  f»f 
first  premium  due;    that  It  wu  tako  c 
considered  as  so  much  nooney  to  b«  sP^ 
ated  by  Swope  to  the  payment  ofjK  r 
mlum  in  the  event  of  Bowai's  standW 
satisfactory    examination    within  the    ^ 
designated,  with  the  understanding  tu 


less  ne  alleges  and  proves  tnat  he  nas  sus- 
tained some  special  Injury  thereby  which  la 
different  In  kind  and  degree  from  that  which 
results  to  the  public  at  large.  2  Oooley  on 
Torts,  pp.  1292-1294;  Jones  on  Easements, 
par.  543.  In  this  suit  the  special  Injuries 
relied  upon  consist  in  the  permanent  injury 
to  the  freehold — the  depreciation  in  the  mar- 
ket value  of  the  realty.  This  Is  the  only  In- 
Jury  alleged  or  proven.  It  therefore  follows 
that  unless  the  condition  and  proximity  of 
the  excavation  not  only  interfere  with  the 
legitimate  travel  upon  the  avenue  to  such  an 
extent  as  to  Interrupt  Its  free  use,  but  the 
conditions-  by  which  this  is  produced  are  per- 
manent and  not  subject  to  be  remedied,  then 
there  was  no  evidence  which  could  have  been 
made  the  basis  for  a  recovery  of  the  damages 
sought  It  is  only  when  the  Injury  is  per- 
manent, or  the  nuisance  complained  of  la 
from  Its  nature  permanent,  that  the  damages 
are  to  be  measured  by  the  depreciation  In  the 
market  value  of  the  realty  affected.  Rosen- 
thal V.  Railway  C!o.,  79  Tex.  328,  IB  S.  W. 
268;  Sanders  v.  Miller  (recently  decided  by 
thW  court)  113  8.  W.  996 ;  Beatrice  Gas  Co. 
V.  Thomas,  41  Neb.  662,  59  N.  W.  925,  43  Am. 
St.  Rep.  711.  In  the  case  last  above  cited 
the  court  said:  "The  Inquiry  should  have 
been  as  to  whether  or  not  the  defendants  had 
caused  a  x)ermanent  and  irremediable  injury 
to  plaintiff's  property.  If  so,  he  was  entitled 
to  compensation  in  this  action  for  all  injury, 
present  or  prospective.  If,  on  the  other 
band,  the  injury  was  temporary  In  its  char- 
acter, and  capable  of  being  avoided  in  the  fu- 
ture without  permanent  Injury  to  the  plain- 
tiff's freehold,  the  case  was  one  of  a  con- 
tinuing nuisance,  and  damages  should  have 
t»een  restricted  to  the  commencement  of  the 
action." 

In  those  cases  where  the  depreciation  in 
the  market  value  of  the  realty  Is  made  the 
basis  of  measuring  the  damages,  a  recovery 
is  permitted  for  prospective,  as  well  as  pres- 
ent, Injuries.  This  Is  Justified  solely  upon 
the  theory  that,  so  far,  at  least,  as  the  com- 
plaint Is  concerned,  the  conditions  which 
have  caused  the  Injury  are  lasting  and  ir- 
remediable. Applying  that  rule  of  law  to  the 
facts  here  Involved,  it  will  be  seen  that  it  is 
not  enough  to  warrant  a  recovery  In  this 
case  that  it  be  shown  that  Brltton  avenue  Is 
menaced  by  a  dangerous  nuisance,  but  It 
must  further  appear  that  this  situation  Is 
necessarily  or  In  all  probability  permanent 
Here  we  must  distinguish  t>etween  the  cut 
or  excavation  as  a  fixture,  and  the  danger 
arising  from  its  proximity  to  the  highway  in 
an  unguarded  condition.  While  the  railway 
company  had  the  right  to  make  the  excava- 
tion In  the  manner  it  did,  because  it  was 


guilty  of  negligence,  not  necessarilj  in  mu- 
Ing  the  excavation,  but  in  not  restoring  tbe 
highway  to  a  safe  condition  by  BnfflcieiitiT 
guarding  travelers  against  the  precipice.  It 
will  not  be  contended  that  the  maiotenaiKe 
of  this  excavation  in  an  unguarded  conditid 
was  essential  to  the  proper  and  legitiniateiiae 
of  its  property  by  the  railway  compsnr.  If 
the  highway  lx>rdering  tliereon  is  rendered 
unsafe  for  travel,  we  see  no  reason  why  tts 
company  at  the  Instance  of  the  proper  psr- 
ties,  those  receiving  special  injury,  m»y  tf. 
be  compelled  to  restore  it  to  a  safe  cottli- 
tlon.  The  facts  in  evidence  in  this  esse,  i-' 
found  suflScIent  to  show  an  Interference  vld 
travel  on  Brltton  avenue,  present  a  sltw- 
tlon  which  can  be  remedied,  or  a  nnissi-v 
that  may  be  abated.  Sanders  v.  Miller  (n- 
cenUy  decided  by  this  court)  U3  S.  W.  S« 
and  cases  dted.  For  those  reasons  no  dio- 
ages  are  recoverable  for  prospectlTe  Injuria 
such  as  are  necessarily  Implied  when  tlie  it 
preciatlon  In  the  market  value  of  the  retlT 
is  made  the  basis ;  and  In  this  case,  no  otW; 
special  injuries  having  been  alleged  or  piw- 
en,  there  was  no  Issue  upon  which  a  j^s! 
would  have  been  authorized  to  pass. 

We  need  no  better  illustration  of  in  In- 
justice made  possible  by  erroneonsly  «do!<- 
Ing  the  depreciation  of  the  realty  as  a  nw^ 
ure  of  damages  in  this  class  of  esses  tim  'i 
here  presented.  If  the  precipice  caused  bj 
the  railway  excavation  Is  a  menace  to  tnnl 
upon  Brltton  avenue  so  grave  as  to  practlal- 
ly  amount  to  an  obstruction  of  that  bl* 
way,  the  undisputed  facts  show  that  tiib  t'* 
dition  may  be  remedied,  either  by  the  iK*!- 
iants,  or  other  interested  parties,  constrKt- 
Ing  a  fence  or  a  suflScient  guard  alon?  *^ 
south  line  of  the  avenue,  between  It  tni  f* 
excavation,  or  by  compelling  the  ni^'-^^ 
company  to  erect  and  maintain  a  snffi  ;e' 
guard.  This  might  be  done  as  well  afw  if- 
pellants  had  obtained  a  Judgment  for  P*- 
manent  Injury  to  their  realty  as  W« 
They  would  not  be  compelled  to  renuin  &> 
and  permit  the  obstruction  to  continue  a^^ 
ly  because  they  had  recovered  such » J*-' 
ment  for  future  damages.  Thus  we  «i-; 
have  damages  awarded  for  Injuries  Mi- 
never accrue.  ^. 

There  is  no  evidence  going  to  show  tJ- 
travel  on  Brltton  avenue  had  ceased  or  b»j 
l)een  lessened  by  the  presence  of  the  ei«* 
tlon.  One  of  the  appellants'  witnesses  «r 
tified  that  It  was  Impassable  by  reison  ^ 
the  ditch  or  drain  caused  by  wme  o^  '-^ 
property  owners  concentiatliig  the  to* 
water  across  the  avenue  toward  *•"*'"'■ 

We  do  not  think  there  la  any  good  rw*J 
for  changing  our  former  holding,  and  9< 
motion  for  rehearing  is  thwefore  oTerni* 
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in  couiempiBTion  oi  aer  approacning  aeain, 
as  would  give  the  said  Peter  W.  Peterson  a 
portion  thereof  greater  than  he  would  have 
received  by  her  volnntary  disposition.  To 
this  end  the  said  Peter  W.  Peterson,  who  is 
masterful  and  overbearing  in  character,  and 
bts  said  accomplices,  excluded  from  access 
to  his  said  mother  all  of  her  other  children, 
who  were  then  within  such  a  distance  as  to 
have  enabled  them  to  have  visited  her,  and 
withheld  from  all  of  them  information  as 
to  her  true  condition  up  to  ber  death,  and 
admitted  none  to  see  her  except  those  who 
were  Indifferent,  or  tbose  who  were  conspir- 
ing with  him  for  the  said  purpose;  that  said 
Peter  W.  Peterson  falsely  insinuated  to  his 
mother  that  she  had  been  cheated  and  de- 
frauded in  the  sale  of  her  interest  In  cer- 
tain Texas  lands  to  five  of  her  children,  and 
awed  and  intimidated  her  with  threats  of  pla- 
cing her  under  guardianship  as  incompetent, 
and  deprived  her  of  the  advice  and  consola- 
tion of  her  other  children,  which  she  great- 
ly needed,  and,  while  thus  subdued  and  un- 
der bis  exclusive  Influence,  persuaded  her 
tliat  unless  some  special  provision  was  made 
for  him  he,  under  the  laws  of  Texas,  would 
be  cut  off  from  an  equal  share  with  the 
other  children  of  the  paternal  and  maternal 
inheritance,  whom  he  falsely  represented  as 
intending  such  course.  Moreover,  the  said 
Christine  Peterson  had  long  been  partly  deaf, 
and  was  illiterate,  and  had  lost  her  memory, 
and  all  of  hor  faculties  were  so  impaired  as  to 
render  her  incapable  of  the  ordinary  means 
of  communication  with  others  In  respect  of 
business  matters  on  October  16,  1902.  If  the 
SiUd  Peter  W.  Peterson  on  said  date  obtained 
any  apparent  consent  to  or  acquiescence  In 
any  form  of  transfer  to  himself  of  said  in- 
struments, It  was  such  as  resulted  from  her 
^physical  and  mental  impairment,  as  afore- 
said, and  from  said  fraud  and  from  undue 
influence,  as  above  alleged,  and  not  from 
the  true  consent  of  said  Christine  Peterson, 
and  that  only  such  persons  were  present  at 
the  time  thereof  as  were  so  conspiring,  as 
aforesaid,  with  said  Peter  W.  Peterson. 
That  the  two  notes  In  controversy  constitute 
about  four-elevenths  of  all  the  property  of 
the  said  Christine  Peterson  which  she  own- 
ed on  and  prior  to  October  16,  1902,  and  at 
the  time  of  her  death.  That  the  said  Chris- 
tine Peterson  had  five  children  besides  the 
said  Peter  W.  Peterson  and  this  defendant, 
and  that  her  affection  for  all  of  them  was 
such  as  to  render  It  her  true  will  that  all 
of  her  children  should  share  equally  In  her 
estiite  after  her  death.  That  there  was  no 
valuable  consideration  for  the  transfer  of  the 
said  notes  to  Peter  W.  Peterson,  and  that 
the  said  Peter  W.  Peterson  Is  a  man  about 
10  times  the  wealth  of  his  said  mother, 
while  she  had  several  children  who  hiid  no 
property  or  wealth  whatever.    That,  if  there 


saia  notes,  tne  same  was  maae  wiu  ue  pni- 
pose  of  obtaining  to  said  Peter  W.  Peterson 
the  benefits  of  the  chances  of  litigating  tli> 
claim  of  the  said  Peter  W.  Peterson  beRiii 
set  up  as  belonging  to  plaintiff,  without  if- 
fording  this  court  the  means  of  adjusting  il 
the  equities  between  the  parties  in  respect 
of  other  undue  advantages  obtained  by  said 
Peter  W.  Peterson  In  the  disposition  of  hi; 
mother's  estate  by  acts  done  or  appares!!; 
done  on  the  16th  day  of  October,  1902,  mi 
defendant  says  that  this  court  ought  not  to 
entertain  plaintiff's  suit  unless  the  said  Peter 
W.  Peterson  will  come  ha  and  subject  bic 
self  to  the  jurisdiction  of  this  conrt  in  or- 
der that  the  equities  may  be  adjusted  in  » 
spect  of  the  subject-matter  and  other  p^ 
erty  of  the  estate  of  the  said  Christine  !V 
terson.     The  defendant  says  he  holds  itn 
notes  sued  for,  for  the  benefit  of  himself  ai 
the  other  children  of  the  said  Cbrlstlseiv 
terson,  deceased,  who  each  own  a  one-jereiitli 
undivided  interest  therein  wbicb  Inte^  ^ 
Is  ready  and  willing  to  pay  over  to  each  «•' 
the  said  children  out  of  the  proceeds  to  be 
collected  on  the  said  notes,  or  the  defendut 
is  ready  and  willing  to  snrroidK  the  s^ 
notes   to  any   proper  representatlre  of  tl» 
estate  of  the  said  Christine  Petenon  wte 
will  show  a  better  right  thereto  than  d^ 
fHidant  has."     Oiristine   Ibrarer  and  it 
husband,  E.  H.  Maurer,  Tillie  A.  Waters 
and  husband,  W.  H.  Waterman,  Mary  S«fr 
son  and  her  husband,  Gus  Swanson,  His  P 
PIvlto  and  her  husband,  M.  E.  Plvlto.  oA 
Frank  H.  Peterson  intervened  as  parties  dfr 
fendant,  and  for  their  answer  adopted  tie  i^- 
legations  contained  in  the  answer  of  Ouries 
J.  Peterson. 

The  case  was  tried  before  a  jnir.  ^^ 
rendered  a  verdict  in  favor  of  defendants, 
upon  which  judgment  for  them  was  daiJ 
entered.  The  plaintiff  in  error's  motion  f« 
new  trial  having  been  overruled,  he  psrf*'' 
ed  this  appeal. 

The  evidence  was  uncontradicted  that  Pf- 
ter  W.  Peterson  and  all  the  defendants  eicn* 
E.  H.  Maurer,  W.  H.  Waterman,  Gus  S«»- 
son,  and  M.  E.  Plvlto  were  the  chUdM  m* 
heirs  at  law  of  Christine  Peterson;  flat  I*' 
said  Christine  Peterson  prior  to  her  deiti 
which  occurred  on  October  19,  1902,  tei  1^' 
ed  in  the  home  of  her  son  Peter  W.  Pete*^ 
for  a  considerable  length  of  time;  tint  fi? 
some  time  before  her  death  she  suffered  fiii 
and  died  from  the  effects  of,  cancer,  c^ 
that  from  the  ravages  of  the  disease  P«' 
physical  wealiness  resulted;  that  three  diT* 
before  her  death  she  assigned  the  notes  c- 
mortgages  sued  for  to  Peter  W.  Petti*^ 
and  that  he  thereafter  assigned  the  sa* " 
the  plaintiff  In  error.  The  evidence  «•  *' 
sufliclent  to  raise  the  issue  of  unsooa** 
of  Mrs.  Peterson's  mind  at  the  time  si"  ^^ 
cuted  the  assignments,  unless  the  statan^ 


801,  tiiat  ma  motner  was  "a  unie  leeDie- 
>inded,"  and  the  testimony  of  a  physician 
'ho  bad  never  seen  or  attended  Mrs.  Peter- 
jh  frho,  In  answer  to  a  hypothetical  qnes- 
Lon,  stated  that  the  Jndgmeut  Of  a  woman 
t  the  age  and  condition  of  Mrs.  Peterson 
t  the  time  she  executed  the  assignments 
'■ould  be  very  mnch  impaired  and  very  easi- 
r  influenced,  and,  if  she  was  weak-minded 
B  early  as  the  first  part  of  the  year  1901, 
er  case  would  be  diagnosed  as  a  case  of 
snlle  insanity,  was  sufficient  to  raise  that 
isae.  On  the  gnestion  of  undne  Influence 
xerclsed  by  Peter  over  bis  mother  to  In- 
uce  her  to  execute  the  assignments,  the 
^stlmony  offered  by  defendant,  If  admissible, 
ras  sufficient  to  raise  that  issue. 

By  bis  first  assignment  of  error  the  appel- 
ant complains  of  the  action  of  the  court  in 
tvlng  the  following  special  charge  requested 
y    the  defendants:    "If  you  believe  from  a 
reiwnderance  of  the  evidence  that  on  the 
Oth  day  of  October,  1902,  Christine  Peter- 
on'B  mind  was  affected  as  the  result  of  dis- 
nse  and  age,  or  disease  alone,  so  as  to  ren- 
er  it  difficult  for  her  to  exert  ber  will  free- 
p-  and  assert  her  true  Intentions  against  the 
Irishes  of  those  to  whose  Infiuence  she  was 
ubjected,  then  you  are  Instructed  that  the 
lurden  of  proof  Is  on  the  plaintiff  to  show 
>y  a  preponderance  of  the  evidence  that  the 
idvantage  obtained  by   Peter  W.   Peterson 
>yer  her  other  children  in  procuring  the  as- 
dgnments  in  question  was  fairly  obtained 
ind  without  undue  Infiuence."     The  burden 
tf  proof  was  upon  the  plaintiff  to  make  out 
lis   case  as  alleged,  and  upon  bis  making 
)rcK>f  of  the  existence  of  the  notes  and  mort- 
^ges,  and  the  execution  and  delivery  of  the 
tssignments  pleaded  by  him,  the  burden  was 
Uscbarged.    If,  then,  the  defendants  desired 
:o  avoid  the  force  and  effect  of  the  asslgn- 
nents  as  alleged  and  proved  by  plaintiff,  it 
vaa   Incumbent   upon   them   to   allege  and 
trove  such  facts  as  would  defeat  plaintiff's 
Igbt  of  recovery;    and  this  they  attempted 
o  do  by  charging  and  offering  proof  to  show 
bat    the   assignments    were    void    because 
;;brl8tlne  Peterson's  mind  at  the  time  she 
Igned  them  was  so  Impaired  as  to  render 
ler   Incapable  of  contracting,  abd  that  the 
issignments  were  obtained  by  Peter  W.  Pe- 
erson  by  fraud  and  duress  and  undne  Infiu- 
nce  exercised  by  him  over  ber.    This  is  in 
iccoid  with  the  familiar  principle  that  the 
orden  rests  upon  the  party  who  has  the  af- 
tmatlve  of  the  issue.    While  the  weight  of 
he  evidence  may  have  shifted  from  side  to 
Ide  according  to  the  nature  and  strength  of 
lie  proof  offered  in  support  or  denial  of  the 
^fense  pleaded,  the  burden  still  rested  upon 
|iem  to  prove  the  facts  alleged  by  them  up- 
b  which  thy   sought  to  defeat   plaintiff's 
kluse  of  action.    Clark  v.  Hills,  67  Tex.  148, 
I  S.   W.  366;    Howell  v.  Hanrick,  8S  Tex. 
»!,  29  S.  W.  762,  80  8.  W.  866,  81  &  W. 
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By  the  fourth  paragraph  of  the  charge 
the  court  instructed  the  jury  as  follows: 
"Now,  bearing  in  mind  the  foregoing  defini- 
tion of  undue  Influence,  if  you  believe  from 
a  preponderance  of  the  evidence  before  you 
that  Peter  W.  Peterson  secluded  bis  said 
mother  In  his  bome,  excluded  from  her  pres- 
ence ber  children,  who  were  in  such  distance 
as  to  have  visited  her,  and  denied  her  an  op- 
portunity to  consult  them  about  the  disposi- 
tion of  her  property,  and  while  thus  seclud- 
ed, and  while  she  was  so  mentally  and  phys- 
ically Impaired,  or  either,  as  alleged  In  de- 
fendants' answer,  if  you  believe  from  a  pre- 
ponderance of  the  evidence  that  she  was  so 
impaired,  awed.  Intimidated,  or  coerced,  as 
alleged  in  defendants'  answer,  and  by  undue 
Influence,  as  that  term  has  been  hereinbe- 
fore deflned,  procured  from  her  the  assign- 
ments or  transfers  of  the  mortgage  and 
notes  described  in  plaintiff's  petition,  and 
but  for  such  undue  influence,  If  you  believe 
from  the  evidence  that  such  influence  exist- 
ed and  was  exerted  to  procure  said  assign- 
ments or  transfers,  the  same  would  not  have 
been  made,  you  will  find  for  the  defendant 
and  Interveners,  and  so  say  by  your  verdict. 
Or  If  you  believe  from  a  preponderance  of 
the  evidence  before  you  that  the  said  Peter 
W.  Peterson  secluded  bis  said  mother,  as  al- 
leged In  defendant's  answer,  and  excluded 
her  other  children  In  the  vicinity  from  her 
presence,  and  while  thus  secluded  falsely  in- 
sinuated to  his  said  mother  that  she  had 
been  cheated  and  defrauded  of  her  interest 
In  certain  Texas  lands  by  five  of  ber  chil- 
dren, or  awed  and  intimidated  her  by  threats 
of  placing  her  under  guardianship  as  Incom- 
petent, or  deceitfully  persuaded  her  that  un- 
less some  special  provision  was  made  for 
him,  under  the  laws  of  Texas,  he  would  be 
cut  off  from  an  equal  share  with  the  other 
children  In  the  paternal  and  maternal  in- 
heritance, and  falsely  represented  to  ber 
that  his  brothers  and  sisters  were  intending 
said  course,  and  that  his  said  mother  was 
coerced  by  said  threats,  or  relied  upon  said 
representations  or  insinuations,  or  any  of 
them,  and  by  reason  of  the  aforesaid  means, 
or  any  of  them,  was  Induced  to  execute  said 
transfers  or  assignments  of  said  notes  and 
mortgages,  and  but  for  said  means  or  some 
of  them  would  not  have  so  executed  said  as- 
slg^mients  or  transfers,  you  will  find  for  the 
defendant  and  interveners,  and  so  sny  by 
your  verdict"  In  this  charge  it  seems  that 
all  tacts  and  circumstances  that  go  to  sus- 
tab)  appellees'  cases  are  marshaled  In  con- 
secutive form,  and  present  the  facts  upon 
which  they  relied  at  such  length  and  In  such 
manner,  and  In  such  graphic  array  and  per- 
suasive form  as  to  give  too  much  emphasis  to 
the  particular  circumstances  referred  to.  In 
giving  the  charge  we  think  the  court  was  in 
error,  and  the  fourth  and  fifth  assignments 


couiT.  xne  piainuns  in  error  nave  niea  a 
motion  for  rehearing,  and  on  reconsidera- 
tlon  of  tbat  question  a  majority  of  tills 
conrt  have  reached  the  concloalon  that  onr 
holding  was  error,  and  that  the  motion  for 
rehearing  shonld  be  granted.  This  view  of 
the  majority  Is  based  upon  the  conclusion 
now  reached  tbat  the  authorities  cited  in  the 
original  opinion  do  not  sustain  the  holding 
there  made,  and  that  the  case  of  Whltcomb 
T.  Smithson,  176  U.  S.  636,  20  Sup.  Gt  248, 
44  L.  Ed.  308,  is  directly  in  point,  and  sup- 
ports their  present  conclusion  that  the  case 
was  not  remoyable  to  the  federal  court 
The  writer,  however,  is  of  the  opinion  that 
the  former  holding  was  correct,  and  there- 
fore dissents  from  the  majority  on  this  prop- 
osition. Our  former  holding  rendered  It 
unnecessary  to  pass  upon  the  merits  of  the 
case,  but  the  present  holding  of  a  majority 
of  this  court  requires  the  consideration  of 
the  whole  controversy,  which  we  proceed  to 
do.  Some  of  the  parties  have  been  elimi- 
nated from  the  suit,  and  the  only  parties 
now  are  M.  E.  Huber  and  daughter,  Geor- 
gia, plalntUfs  in  error,  and  the  railway  com- 
pany, defendant  in  error.  The  plaintiffs  In 
error  allege  negligence  on  the  part  of  de- 
fendant In  killing  Huber,  In  that:  (1)  In 
operating  its  engine  at  a  liigh  and  dangerous 
rate  of  speed  upon  a  public  street;  (2)  In 
operating  Its  engine  at  a  greater  rate  of 
speed  than  permitted  by  an  ordinance  of 
the  city ;  (3)  In  operating  its  engine  without 
keeping  a  lookout  for  the  safety  of  persona 
using  the  street;  (4)  in  not  ringing  the  bell; 
(5)  In  not  ringing  the  bell  as  required  by 
an  ordinance  of  the  city  of  Dallas;  (6)  that 
the  track  was  located  In  dangerous  proximity 
to  a  building,  constituting  a  snare  and  a  trap 
to  people  using  the  street  at  the  place  of  ac- 
cident; (7)  that  defendant  failed  to  furnish  a 
flagman  at  that  place ;  (8)  that  defendant 
discovered  the  peril  of  deceased,  and  failed 
to  use  the  means  at  hand  to  prevent  the  ac- 
cident. The  defendant  pleaded  the  general 
denial  and  contributory  negligence,  in  that 
Huber  came  to  his  death  by  his  own  careless- 
ness, negligence,  and  want  of  care  "(1)  In 
using  no  pains  to  observe  the  approaching 
engine,  which  could  have  easily  been  ob- 
served had  he  exercised  care  for  his  own 
safety ;  (2)  by  trying  either  to  pass  Imme- 
diately in  front  of  the  engine,  and  In  danger- 
ous proximity  thereto,  or  by  his  attempting 
to  board  the  engine  when  It  was  passing  a 
position  he  occupied  on  the  sidewalk ;  (3) 
by  allowing  himself  to  become  In  an  Intoxi- 
cated and  helpless  condition,  and  while  in 
such  condition  attempting  to  either  cross  Im- 
mediately in  front  of  or  to  board  a  moving 
train."  A  trial  resulted  In  a  Judgment  for 
the  railway  company,  and  the  plaintiffs  pros- 
ecute this  appeal. 

Plaintiffs   In    their   second   assignment  of 
error  complain  of  the  following  portion  of 


uie  eviaence  oeiore  you  inai  ine  saia  Lav- 
rence  Huber's  death  was  the  direct  and  proi- 
Imate  result  of  the  defendant's  negligeiui 
and  that  his  death  was  not  contributed  a 
by  negligence  on  his  part,  yon  will  find  (or 
plaintiffs ;  but,  If  you  find  tbat  the  said  Lav- 
rence  Huber  was  guilty  of  negligence  tin: 
directly  and  proximately  contributed  to  tiis 
death,  yon  will  find  for  the  defendant,  i:- 
though  you  may  find  that  the  defendant  m 
also  guilty  of  negligence  tliat  contributed  n 
his   death."     The  contention   Is  that  "sail 
charge  required  the  Jury,   before  flndiat  i 
verdict  for  plaintiffs,  to  find  too  many  p^^ 
requisite  facts  in  tbat:    (1)  Defendant  m 
not  in  the  exercise  of   oidinary  cut  te 
plaintirs  safety;  (2)  tbat  the  failure  of  tk 
defendant    to    exercise    ordinary   cue  fi^ 
plalntitTs  safety  was  the  proximate  a« 
of  the  accident;  (3)  that  the  deceased  wa 
not   guilty   of   negligence   proximately  «> 
tributing  to  his  death ;   (4)  the  bnrdeii  cf 
proof  Is  placed  upon  plaintiffs,  by  the  mil!- 
ner  of  the  framing  of  tbat  paragraph  in  tic 
charge,  to  show  that  the  deceased  was  k: 
guilty   of   contributory    negllgaice,  wlia* 
as,  the  law  only  required  plalntlfCa  to  itc*. 
by  the  burden  of  proof,  that  defendant  dii 
not  exercise  ordinary  care  for  the  safety «.' 
the  deceased,  and  tbat  its  failure  to  eien« 
ordinary  care  for  the  safety  of  the  deca*' 
In  crossing  the  track  of  defendant  «fa.-  -' 
proximate  cause  of  the  death  of  the  deceaif- 
because  If  the  failure  of  said  defendiM  ti 
exercise  ordinary  care  for  the  safety  of  * 
deceased  proximately    resulted  In  the  »&'■■ 
dent,   then   the   negligence  of  the  decew 
could   not   have   been    the   proximate  aw 
of  the  death  of  the  deceased.    Therefore  * 
court  erred  In  requiring  the  jury  to  find  fc^ 
Issues  In  favor  of  plaintiff  by  a  prepoafc- 
ance  of  the  evidence,  before  authoriiln?  S* 
jury  to   find   a   verdict   for  plalntUTs,  wj* 
only  two  Issues  were   required  to  be  tuot 
by  the  jury  to  entitle  the  jury  to  find » '^ 
diet  for  the  plaintiffs."     We  think  so** 
the   objections   to   the    charge  of  the  «*^ 
complained    of    are    well    taken.    Brf*'  | 
recovery  could  be  had  by  plaintiffs.  It  ^ 
necessary    for    the    evidence    to  sboff  i* 
death   resulted  from    the  negligence  of  * 
fendnnt ;  and,  as  contributory  negligeM||*[ 
pleaded,    and   evidence   Introduced  snWb- 
to  raise  that  issue,  It  was  also  necessMjK: 
the  Jury  to  believe  that  decensed  vtt » 
guilty  of  contributory  negligence  in  or*' 
warrant  them  In  finding  a  verdict  for  F^ 
tiffs.     While  this  Is  true,  the  charge  K  ■ 
framed  as  to  place  the  burden  of  pK»'^ 
plaintiffs  to  show  that  deceased  wwU^ 
exercise  of  due  care  at  the  time  of  tbe  * 
dent,   and   not  guilty   of  contribntory  if^ 
genoe.    It  is  the  settled  law  of  this  stated 
the  burden  of  proof  is  on  <lefendast  t^ 
tablish     plalntlfTs     contributory   b^'^^ 
To  this  rule,  however,  there  are  tw  o*' 


was  neTer  issnea  co  mm,  out  issuea  ro  An- 
derson Washington  instead,  and  that  said 
policy  was  to  be  an  eight-year  policy  paya- 
ble In  eight  premlnms  of  $62.70  annually, 
but  Instead  the  policy  Issued  provides  for 
twenty  payments  of  $i52.70  each."  "Where- 
fore," the  citation  further  recites,  "defend- 
ant Anderson  Warblngton  says  that  the  de- 
fendant Kansas  City  Life  Insurance  Com- 
pany and  W.  B.  Lawrence  hare  failed  to 
comply  with  the  contract,  and  he  prays  that. 
If  the  plaintiff  J.  T.  Harris  recover  judg- 
ment against  blm  for  the  amount  of  the 
notes,  then  that  be  have  Judgment  over  and 
against  the  said  Kansas  City  Life  Insurance 
Company  and  W.  B.  Lawrence  for  the 
amount  of  said  Judgment"  The  spedflc  rea- 
son assigned  by  appellant  why  the  citation 
was  not  sufficient  to  support  the  Judgment 
Is  that  the  Judgment  was  for  $149.85  and  10 
per  cent,  interest  from  July  6,  1907,  Its  date, 
whereas  the  citation  states  the  demand  to  be 
for  $137  and  10  per  cent  Interest  from  March 
1,  1907.  It  may  be  that  in  computing  Inter- 
est accrued,  or  otherwise,  an  error  was  made, 
and  that  the  Judgment  was  rendered  for  a 
greater  sum  than  it  should  have  been  fori  If 
It  was,  appellant's  remedy  was  by  an  appeal 
or  certiorari  to  have  had  the  error  correct' 
ed.  As  against  a  merely  erroneous  judg- 
ment relief  by  injunction  cannot  be  had,  if  a 
remedy  by  appeal  or  certiorari  was  availa- 
ble. FItzhugh  V.  Orton,  12  Tex.  4;  Ander- 
son y.  Oldham,  82  Tex.  231,  18  S.  W.  557. 
It  has  been  held,  even  as  against  a  void  judg- 
ment, that  relief  by  Injunction  should  not 
be  granted  if  an  appeal  or  certiorari  lies. 
Railway  Co.  v.  Ware.  74  Tex.  47,  11  S.  W. 
918;  Reast  v.  Hughes  (Tex.  Civ.  App.) 
33  S.  W.  1003;  1  High  on  Injunctions,  |§  173, 
277,  et  seq.  And  see  Bond  v.  Pacheco,  30 
Cal.  .'53-1;  Ziel  v.  Dukes,  12  Cal.  479.  The 
reason  alleged  by  appellant  for  not  appear- 
ing and  defending  against  the  recovery  com- 
plained of,  and  for  not  resorting  to  the  rem- 
edy by  appeal  or  certiorari,  we  think  Is  en- 
tirely Insufficient.  If  it  chose  to  rely  upon 
Harris'  assurance  that,  because  he  was  ask- 
ing no  judgment  against  it,  it  need  not  ap- 
pear and  defend  the  suit,  in  face  of  the  fact 
tliat  it  was  advised  by  the  citation  that  ap- 
l)ellee  was  seeking  a  judgment  against  It, 
in  the  event  Harris  recovered  against  him. 
It  ought  not  to  be  heard  now  to  complain 
that  It  was  misled.  On  the  facts  alleged, 
if  appi'liant  was  misled.  It  cannot  be  said  to 
have  been  misled  as  the  result  of  an  acci- 
dent or  a  mistake,  or  any  fault  on  appellee's 
part,  but  It  must  have  been  as  the  result 
of  its  own  inexcusable  neglect  to  acquaint 
itself  with  the  contents  of  the  citation  serv- 
ed upon  It. 

The  judgment  Is  affirmed. 


IWS.    Kebeanng  Denied  Dec  9,  ISftdl 

1.  Appeai,  and  Brbob  (f  931*)-Bivitt- 
Pbesukptions. 

On  appeal  from  a  jadgment  for  pltiii! 
in  an  action  on  a  health  policy  proTidin;  for 
indemnity  only  for  illness  beginnini  liiei  9i 
days  after  the  policy  issued,  it  mut  be  pn- 
sumed  that  the  court  found  that  ttw  ocba 
sued  on  l>egan  after  that  period,  wlicn  tks 
was  evidence  to  that  effect 

[Ed.  Note.— For  other  cases,  'set  Appni  ik 
ESrror,  Cent  Dig.  {  3764;    Dec  D*  i  931" 

2.  IwsDRANCE  (I  648*)— Health  Isscujo- 

EVIDENCE— PhTSIOIAN'S    REPOIT. 

In  an  action  on  a  health  polic;,  ffis- 
inary  reports  furnished  insurer  dj  t  pbjsica: 
are  not  admissible  to  show  tiie  natire  of  '^ 
disease  which  confined  insnied. 

[Ed.   Note.— For  other  cases,  we  Iuoidk. 
Dec.  Dig.  f  648.*] 

3.  INSUBANOB  (J  559*)— Puoore-SnTnaun 
—Waives. 

By  refusing  to  pay  benefits  pv''^'  - 
cases  of  confining  sickness  becanie  tlx  (»■ 
proof  showed  that  assured  had  not  bm  ^ 
fined  for  the  required  period,  insnnr  iii« 
any  objection  to  the  sufiSciency  of  tlie  V^" 
conforming  to  the  reqairementa  of  tlu  iu>? 
but  did  not  admit  the  truth  of  the  itataHi'-: 
the  proofs. 

[Ed.   Note.— For  other  cases,  Kt  ImnnB 
Cent  Dig.  i  1391 ;    Dec.  Dig.  )  SSa*] 

4.  INSUSANCE  (I  451*)  —  Health  Pouci- 

CONSTBUOTIOW— CORSiaTEHCT  OF  CUC® 

A  health  policy  specified  an  indram!! '_' 
confining  illness,  and   a  sut>.sequeiit  c'.i.'' "' 
vided   for  one-fifth  of  the  specified  benrts 
disability  from  paralysis  and  other  spwiE^-. 
eases.     Held,  that  the  clauses  were  bci  f- 
ive  and  not  repugnant;    the  latter  t*!"?';;' 
nature  of  an  exception  or  qnalificatioD  o!  ' 
former. 

[Ed.   Note.— For  other  cases,  see  Iiw** 
Dec.  Dig.  S  451.*] 

5.  INSUR.^NCE  (§  646*)  —  Health  Pouo»- 
AcrioN  ON— Burden  or  Proof. 

In  an  action  on  a  health  policy  sp-r; 
an   indemnity   for  confining  illnest  bni  :' 
ing  in  a  subsequent  clause  for  one-fiw 
amount  for  a  disability  from  specified  '-  - 
the  burden  was  on  insurer  to  show  tiai .  _^ 
ed's   illness   was   one    embraced  by  tat  *" 
clause.  _ 

[Ed.   Note.— For  other  cases,  see  law* 
Cent  Dig.  §  1G64 ;   Dec.  Dig.  {  646.»1 

6.  Insurance  (§  645*)  —  Health  ?(««■' 
Exceptions — Necessitt  fob  Pi*""*L*. 

In  an  action  on  a  health  f'^^J'JS 
ing  an  indemnity  for  confining  iilne*.  oMF^ 
disabilities  resulting  frt)m  paraljW  «''%. 
which  case  one-fifth  of  the  amount  ■JJE 
insurer  cannot  show  that  it  was  T/utsfi*^ 
confined  insured  without  pleading  ttat  a* 

[Bd.   Note.— For  other  cases,  ae»  I«««** 
Cent  Dig.  Si  1634,  1638;    Dec.  Ditl»' 

Appeal    from    District    Court,  Gil** 
County;  Geo.  E.  Mann,  Judge. 

Action    by    Elizabeth    Hayes  W*** 
General  Accident  Insurance  CompMJ-  '^ 
a  judgment  for  plalntifr,  defendant  iPf** 
Affirmed. 

W.  F.  Kelly,  for  appellant    Wm.  B.  W 
hart,  for  appellee. 


•For  other  cases  see  same  topic  and  section  NUMBER 


in  Dec.  &  Am.  Digs.  1S07  to  data,  *  R«»orW  1** 


x.a>  m.o.  uu,  oi  a.  w.  oa6  \,ou  &iu.  ou  nep.  •±^i), 
as  follows:  "If  such  Instrument  contain  In 
It  first  a  general  clause,  and  afterwards  a 
separate  and  distinct  clause,  which  has  the 
effect  of  taking  out  of  the  general  clause 
something  that  would  otherwise  be  included 
In  It,  a  party  relying  on  the  general  clause 
in  pleading  may  set  out  tliat  clause  only 
without  noticing  the  separate  and  distinct 
clause  which  operates  as  an  exception,  but, 
if  the  exception  be  incorporated  In  the  gener- 
al clause,  then  the  party  relying  on  it  must 
In  pleading  state  It  together  with  the  ex- 
ception." It  follows  from  this  that  it  de- 
volved on  the  defendant  to  allege  and  prove 
that  the  Illness  was  one  of  those  enumerated 
In  the  latter  clause.  This  was  not  done.  The 
defenses  alleged  were :  (1)  A  false  warranty 
that  the  insured  was  in  sound  physical  con- 
dition and  bad  no  physical  inflrmlty  or  de- 
fect. There  was  evidence  that  the  statement 
was  true.  (2)  That  the  disease  which  con- 
fined the  assured  was  contracted  before  the 
policy  was  Issued.  This  there  was  evidence 
to  negative.  (3)  That  the  proofs  of  Illness 
furnished  the  company  did  not  notify  It  of 
illness  by  which  the  assured  was  necessarily 
and  continuously  confined  to  the  house  and 
therein  regularly  attended  by  a  physician; 
but,  on  the  contrary,  the  Illness  was  accord- 
ing to  the  proofs  furnished  defendant  a  non- 
confining illness  and  one  which  the  policy 
provides  should  be  compensated  for  at  the 
rate  of  $7  per  month.  It  appears  that  the 
preliminary  proof  named  "heart  disease"  and 
the  final  proof  stated  "heart  disease  and 
paralysis."  The  sufficiency  of  the  proofs  as 
being  such  as  the  policy  contemplated  was 
waived  by  defendant  In  passing  on  the  final 
proof,  not  finding  fault  with  the  same,  but 
directing  a  settlement  upon  the  basis  of  a 
nonconfining  sicicness,  claiming  that  the  proof 
Indicated  that  this  was  the  case.  There  was 
no  evidence  to  show  that  neither  heart  dis- 
ease nor  paralysis  was  a  nonconfining  Illness 
In  support  of  this  plea,  and  this  is  a  matter 
not  the  subject  of  jiullcial  cognizance.  In 
none  of  the  pleas  is  any  mention  of  the  clause 
"h"  or  of  "paralysis."  The  question,  as 
before  stated,  is  whether  or  not  defendant 
was  entitled  to  the  benefit  of  testimony  that 
the  disease  was  paralysis,  not  having  plead- 
ed it.  On  this  subject  the  decisions  have  not 
been  uniform.  The  cases  of  Insurance  Co. 
V.  Troy  Ass'n,  77  Tex.  22.'),  13  S.  W.  980,  and 
Insurance  Co.  v.  Boren,  83  Tex.  97,  18  S.  W. 
484,  would  sustain  the  right ;  but  the  prin- 
ciple of  these  opinions  is  against  the  weight 
of  authority  and  has  not  been  adhered  to. 
See  Insurance  Co.  v.  Rivers,  9  Tex.  Civ.  App. 
177,  28  S.  W.  4.52;  Insurance  Co.  v.  Watt 
(Tex.  Clv.  App.)  3(1  S.  \V.  200  (writ  of  error 
denied) ;  Casualty  Couii)any  v.  Jennings  (Tex. 


ueieuse,  see  onnKing  i^u.  v.  oiuue,  «»  iia.  ul 
The  petition  was  based  upon  the  gtnm! 
clause  In  the  policy  as  for  a  conflnhig  iiaax. 
and  the  proof  sustained  tills.  The  ji^ 
ment,  so  far  as  the  plaintltTs  pleading  lai 
the  proof  were  concerned,  is  snsttiitbie. 
The  only  Just  objection  we  perceive  to  tte 
Judgment  is  that  the  court  ignored  the  fKt 
that  the  disease  was  paralysis,  but  under  tbe 
authorities  we  are  constrained  to  hdd  tliat 
It  was  correctly  Ignored. 
Affirmed. 


SAUNDEBS  V.  ALVIDO  &  LASEHEE«t«l 

(Court  of  Civil  Appeals  of  Texas.    Nor.  & 
1908.) 

1.  IHTOXICATINQ      LlQCOBS     (|     297*) -Ott 

Damage  Laws— Pebsonb  E^Nrrruo  to  (ti 

— "Pebson  Agqeieved." 

Under  Sayles'  Ann.  Civ.  St.  1897,  tn.Sf: 
authorizing  suit  on  a  liquor  dealer!  boDd  b;^ 
person  aggrieved  by  its  breach,  an  actios  1;' 
the  unlawful  sale  of  liquor  to  a  minor  m;  > 
brought  by  the  sister  of  the  minor  wbeit  * 
mother  of  such  minor  died  when  he  wis  ^1 
young,  and  the  minor  was  left  by  the  oc^ 
with  tbe  request  to  tbe  sister  that  ahe  tik  a.-! 
of  and  raise  him,  and  gave  the  pocaeeicii  i:^ 
custody  of  the  minor  to  the  sister,  tbt  fi*'' 
being  a  drunkard  and  without  a  home,  t; 
disqualified  to  care  for  and  raiae  th<  oil''; 
and  the  sister  assumed  the  care  and  sup[«nu 
the  minor  and  in  all  respects  cared  for  liii  ^ 
bis  mother;  she  being  a  person  aggricTid <:s- 
in  the  meaning  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  IntoiinE.' 
Liquors,  Cent.  Dig.  S!  432-434;  Dec.  I*^.  ' 
297.* 

For  other  definitions,  see  Words  and  FW* 
vol.  1,  pp.  273-278 ;    vol.  8,  pp.  7568.  TjiW 

2.  Parent  and   Child    (8    15»)— Phiso«  0 
Loco  Parentis. 

The  rights  and  duties  of  one  stai 
loco  parentis  are  the  same  as  those  of ' 
ent,  and  any  cause  of  action  accruing  i 
ent  by  reason  of  such  relationship  »' 
similar  circumstances,  accrue  to  one  <;- 
in  loco  parentis. 

[Ed.  Note.— For  other  cases,  see  P»i*  • 
Child,  Dec.  Dig.  §  15.»] 

3.  Intoxicating    Liquobs    (5    306*) -0'* 
Da^laoe  Laws— Pleading. 

In  an  action  on  a  liquor  dealer's  Iw  * 
recover  for  the  unlawful  sale  of  '"1'""^ 
minor,  plaintiff  alleged  that  she  wai  *l!f^ 
of  the  minor ;  that  the  mother  died  ""  ? 
was  very  young ;  that  at  the  time  of  •>*'  J^l 
the  father  of  the  minor  was  alive,  but  f** 
ard  without  a  home,  and  incap.ible  of  '^''''J?! 
of  and  raising  the  said  minor;  that  """^ 
just  preceding  her  death  gave  to  tbe  J~tZ 
the  custody  of  the  minor,  and  requestM  k«/ 
talte  him  and  adopt  him  into  plaiutift  cw'J 
and  to  rear,  manage,  and  control  bim  w>a  ' 
reached  his  majority  ;  that  she  took  taia  *"f 
and  cared  for  bim.  and  assumed  all  '''♦.''''3 
sibiiities  and  duties  of  a  parent  toward  h)»"| 
provided  tor  him  such  educational  •"."r^ 
as  was  within  her  power,  and  has  ha«  "  " . 
times  since  taking  him  into  her  care  t^tjT' 
agement  and  control  of  his  actions.  HJ 
the  petition  showed  both  a  moral  and  r 
ligation    on   the   plaintiff    to   maiDtaia. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  *  Keport*  !»** 


fact  that  he  has  acquired  the  habit  of  drink- 
ing strong  and  Intoxicating  drinks,  such  hab- 
it having  been  largely  acquired  in  defend- 
ant's place  of  business;  and  having  squan- 
dered bis  earnings,  as  well  as  moneys  given 
and  furnished  him  by  plaintiff  In  the  place 
run  and  operated  by  defendants  as  herein 
alleged,  the  -said  minor  has  thereby  and  by 
reason  thereof  entailed  upon  plaintiff  great 
additional  burdens  and  expense,  anxiety, 
worry,   and  annoyance."  • 

The  statute  under  which  this  suit  Is 
brought  has  been  often  construed  by  our 
courts,  and  the  meaning  of  the  term  "per- 
son aggrieved,"  as  used  In  said  statute  to 
designate  those  upon  whom  the  right  of  ac- 
tion Is  conferred,  has  been  declared  to  be  any 
person  whose  legal  rights  have  been  Invaded 
by  the  breach  of  the  bond  provided  for  In 
the  statute.  In  the  case  of  Peavy  v.  Ooss,  90 
Tex.  89,  87  8.  W.  317,  It  is  held  by  our  Su- 
preme Court  that  the  parent  or  person  stand- 
ing In  loco  parentis  has  the  right  to  main- 
tain an  action  under  this  statute  for  the  un- 
lawful sale  of  liquor  to  a  minor.  It  is  true 
that  In  the  case  cited  the  plaintiff  was  the 
parent  of  the  minor,  and  it  was  unnecessary 
In  the  decision  of  the  question  presented  to 
bold  that  one  standing  in  loco  parentis  would 
have  the  same  right  as  the  parent,  but,  under 
the  construction  given  the  statute  that  the 
right  to  sue  was  conferred  upon  any  person 
whose  legal  rights  were  Invaded  by  the  al- 
leged breach  of  the  bond,  it  necessarily  fol- 
lows that  a  person  standing  in  loco  parentis 
would  have  the  same  right  as  a  parent  to 
maintain  a  suit  of  this  character.  The  rights 
and  duties  of  one  standing  in  loco  parentis 
seem  to  have  been  uniformly  held  by  the 
courts  to  be  the  same  as  those  of  the  parent, 
and  any  cause  of  action  accruing  to  a  par- 
ent by  reason  of  such  relationship  would  un- 
der similar  circumstances  accrue  to  one 
standing  in  loco  parentis.  Schrlmbs  v.  Set- 
tegast,  36  Tex!  302 ;  Williams  v.  Hutchinson, 
3  N.  Y.  312,  53  Am.  Dec.  304;  Whitaker  v. 
Warren,  60  N.  H.  20,  49  Am.  Rep.  302;  17 
Am.  &  Eng.  Eney.  of  Law  (1st  Ed.)  342. 
The  allegations  of  the  petition  before  set  out 
show  that  the  plaintiff  has  stood  In  the  place 
of  both  father  and  mother  to  the  orphaned 
minor,  Orion  Hill,  since  the  death  of  his 
parents ;  that  she  has  maintained,  nurtured, 
and  provided  for  him  as  her  own  child  since 
his  infancy,  and  they  have  at  all  times  stood 
to  each  other  In  the  relation  of  parent  and 
child.  Under  these  facts,  It  Is  the  duty  of 
plaintiff  to  look  after  the  moral  training  of 
said  minor,  and  she  has  the  legal  right  to 
keep  him  away  from  temptation.  This  legal 
right  of  plaintiff  was  invaded  if,  as  alleged 
In  the  petition,  appellees  sold  liquor  to  said 
minor  In  violation  of  law,  and  such  Invasion 


aggrieved." 

We  do  not  think  this  holding  Is  Is  nd' 
with  the  decision  in  the  case  at  Choate  v 
Vlha  et  aL,  40  Tex.  Civ.  App.  568.  89  S  « 
1082.  In  that  case  the  court  In  effect  £:£ 
that  the  allegations  of  the  petitioii  io-y 
show  that  the  plaintiff  was  hi  loco  piKS 
to  the  minor  to  whom  the  llqaor  vts  ill«- 
to  have  been  unlawfully  sold.  Hie  i>'>~ 
says:  "The  petition  does  not  lUege  ttit:  if 
plaintiff  has  adopted  the  minor,  or  tlui  l« 
has  in  any  wise  obligated  Umself  (or  i: 
minor's  support,  maintenance,  or  edwi:: - 
In  fact,  for  aught  that  appears  in  tbe  ;«^ 
tlon,  all  that  plaintiff  has  done  forthesaf 
may  have  been  done  for  an  adeqnitt  « 
sideratlon  furnished  by  the  mlDor  or  si- 
one  else ;  or  the  custody,  control,  anl  kt. 
training  of  the  minor,  which  he  «11«b  ^ 
has  had  for  four  years,  may  ban  beet " • 
untary  on  bis  part,  and  does  not  woesnr. 
confer  upon  him  the  legal  right  to  coom:'-!- 
actions  of  the  minor."  It  is,  we  tbbL  ?■ 
fectly  dear  that  this  condnsion  aot^  ^ 
reached  from  the  allegations  of  the  i*'-' ' 
in  this  case.  We  think  the  alltptia'  ' 
the  petition  above  set  out  show  boti  s  u'^ 
and  legal  obligation  on  the  part  of  p^-- 
to  maintain,  control,  and  care  for  the  ::=' 
Just  as  bis  parents  would  be  reqnired '-'  - 
If  they  were  living,  and  from  this  *lin' 
the  reciprocal  right  to  malntihi  u  >' 
for  Injury  to  said  minor  arises. 

From  the  language  in  the  neit  » ' 
condudlng  luiragraph  In  the  oplai<«i  ^  "* 
case  last  dted  the  court  seems  to  f-'- 
recognhse  that  the  right  of  action  i:  ^ 
of  this  character  is  not  restricted  to  tl*  -  ] 
ral  parent  and  the  legal  guardian  or  i<^- 
who  has  legally  adopted  the  minor.  1*^  -' 
inures  to  one  who  "by  contract  or  «ts^' 
has  the  legal  right  to  control  his  »ctl»^ 

It  follows  from  these  conclnslMis  *'!  ^ 
Judgment  of  the  court  bdow  shonM  b*  -^ 
vensed  and  the  canae  remanded;  ud"' 
been  so  ordered. 


TEXAS  &  G.   RY.  CO.  t.  PATE 
(Court  of  Civil   Appeals   of  Teias.   N>  •* 

1908.) 
1.  Pleading  (|  204*)— General  '. 

Petition   Allegino  Causb  of 

Altebnative. 

If  a  petition  consist  of  a  p" 
tlon   of  facts   relied   on,   followed 
allegation  elaborating  the  same  oi' 
be  demurrable  if  the  aped6c  allff 
sufficient,   under  the    rule  that,  ii 
specific  allegations  as   to  the  ean 
combined,  the  general  will  be  cod- 
specific  allegations,    but   where  a  ; 
states    such    facts    aflBnnatively.  - 
qualification,   as   if  proven  would  f- 
solute  liability  of  a  railroad  niidf" 


•For  other  oases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  *  EwoiW 
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>ii^]k  insamciently,  to  state  facts  showing  in- 
■y  ■to  the  animal  resulting  from  negligent  op- 
.tiozi  of  the  train,  the  two  issues  being  dis- 
ct  aj>A  not  involving  the  same  proof,  the 
ition  as  a  whole  would  not  be  demurrable 
smse  of  insafficiency  (tf  the  second  issue 
^sented. 

E2cL  !Note.— For  other  cases,  see  Pleading, 
It    rWg.  §f  486^90 ;   Dec.  Dig.  f  204.»] 

AZ>PB^AI.  AND  E^BOB  (}  1040*)  —  RZVIEW  — 
lARMT.KBS  EBBOB— EBBOB  CtTBED  BT  RErUB- 
X.    TO     SXTBUIT  IBSITX. 

'VVbere  the  court  overruled  exceptions  to 
issue  presented  b^  the  petition,  its  subse- 
>nt  refusal  to  submit  the  issue  cured  any  er- 
'  In  its  previous  ruling. 
E3d.  ffote.— For  other  cases,  see  Appeal  and 
ror.    Dec  Di«.  {  1(M0.*] 

Ii>^IXJtOAD8  n  447*)— AOTIONB  FOB  IlrJITBIBB 
O    AlTi:MAr^— IWSTBIICI'IOWB. 

In   an  action  against  a  railroad  for  Ulling 

animal,  a  charge  which  in  effect  required  the 
7  to  find  before  plaintiff  could  recover,  that 
>  animal  was  killed  by  the  locomotive  or  cars 

detendant  by  striking  the  animal,  and  that 
i  rielit  of  way  was  not  fenced  in  at  the  time 

deiendant,  was  not  objectionable  as  author- 
QK   recovery  whether  the  animal  waa  struck 

the  locomotive  or  not 
'E<d.    Note.— For  other  cases,  see  Railroads, 
$c.  TUg.  S  447.*] 

Appbai.  and  Ebbob  ({  1066*)— Rbtixw— In- 

STBUCTION8. 

If  the  charge  confined  the  finding  as  to  the 
Dcin^  to  the  place  where  the  animal  was 
und  dead,  defendant  could  not  complain  there- 
,  where  it  had  neither  alleged  nor  proved  that 
had  fenced  its  right  of  way. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
rror,  Dec.    Dig.  I  1066.*] 

.  ItAII.KOAOB  (J  446*)- AonOKS  ¥0B  INJUBIES 
TO    AW1MALJ9— BVIDBNOE. 

In   an   action  against  a  railroad  company 
>i  killing  an  animal,  evidence  held  sufficient  to 
0  to  the  jury,   though  only  circumstantial. 
[Ed.    Note. — For  other  cases,   see   Railroads, 
>ec.  Dig.  i  446.*] 

Appeal  from  Panola  Ck>iinl7  Court;  J.  H. 
ong.  Judge. 

Action  by  A.  D.  Pate  against  the  Texas 
;  Gulf  RaUway  Company.  Judgment  for 
lalntlff,  and  defendant  appeals.    AflOrmed. 

Tonng  &  Stlnchcomb  and  H.  N.  Nelson, 
Mr  appellant.    Brooke  &  Woolworth,  for  ap- 

dlee. 

LEVY,  J.  By  his  pleading  the  appellee 
aimed  that  his  certain  mule  of  the  value 
!  $150  was  struck  and  killed  by  the  loco- 
Wlve  of  the  appellant  company.  The  case 
|»  properly  before  the  county  court  on  ap- 
iWL  In  accordance  with  the  verdict  of  a 
It;,  judgment  was  rendered  In  favor  of  the 
ipeUee. 

Sly  Its  first  assignment  of  error  the  appel- 
t  complains  of  the  overruling  of  the  gen- 
p\  demurrer  to  the  pleading  of  the  appellee. 
I  the  allegations  in  the  pleading  could  prop- 
\)  !»  construed  as  being  the  Intendment  to 
|ike,  first  a  general  allegratlon  of  the  facts 
;*ed  on,  and  then  following  It  with  a  spe- 
pO  allegation  elaborating  the  same  matter. 


demurrable  as  being  within  the  rule  that  if 
general  and  specific  allegations  as  to  the 
same  matter  are  combined  the  general  will 
be  referred  to,  construed,  and  controlled  by 
the  specific,  and  will  be  Insufficient  if  the 
specific  allegations  are  InsufiScIent.  But  the 
Intendment  of  the  pleading  would  not.  In 
our  opinion.  Justify  such  construction.  Th<» 
effect  of  the  allegations  by  proper  interpre- 
tation Is  to  seek  a  recovery  against  the  ap- 
pellant company  for  the  value  of  the  mule 
killed,  either  In  statutory  liability,  or  negli- 
gence In  the  operation  of  the  locomotive,  as 
the  evidence  might  develop  the  facts  to  be. 
The  averments,  as  wUl  be  seen,  firstly,  stated 
such  facts,  if  proven,  as  would  establish  ab- 
solute liability  under  the  statute,  and  were 
plead  affirmatively  and  without  qualification ; 
and,  secondly,  endeavored,  though  Insufficient- 
ly, to  state  such  a  state  of  facts  as  would 
show  Injury  to  the  mule  resulting  from  neg- 
ligent operation  of  the  train.  The  first  state 
of  facts  averred  for  recovery  Is  not  legally 
dependent  upon  nor  constituted  In  negligent 
operation  of  the  train,  but  regardless  of 
such  negligence.  The  issues  that  would  be 
thus  presented  would  be  distinct  Issues,  and 
not  involved  In  the  same  matter  of  proof. 
If  it  were  proven  in  the  case  that  the  mule 
was  killed  by  the  cars  of  appellant  and  the 
line  of  railway  was  not  fenced  In,  then  ap- 
pellee would  be  authorized  to  recover  the 
value  of  the  mule.  If,  however,  the  mule 
was  killed  by  the  cars  of  appellant  and  the 
evidence  were  to  show  that  the  line  of  rail- 
way was  fenced,  then,  before  recovery  would 
be  authorized  to  the  appellee,  there  must 
be  the  further  proof  of  negligent  operation 
of  the  cars  causing  the  injury.  It  follows 
that  the  liability  of  appellant  in  the  case 
might  be  decreed  upon  either  state  of  facts 
as  proven,  If  either  ground  be  sufficiently 
stated  In  the  pleading.  The  first  gn^ound,  be- 
ing affirmatively  and  positively  pleaded, 
would  not  fall  under  the  demurrer  to  the 
second  ground,  because  of  the  fact  that  the 
second  ground  was  not  sufficiently  pleaded. 
It  is  suggestive  to  quote  the  language  em- 
ployed in  the  opinion  in  the  case  of  Floyd 
V.  Patterson,  72  Tex.  202,  10  S.  W.  626,  13 
Am.  St  Rep.  787:  "We  also  think  that  our 
system  of  pleading  permits  a  plaintiff,  who  Is 
doubtful  about  the  particular  facts  which  he 
can  establish,  to  plead  in  the  alternative, 
without  rendering  his  pleading  demurrable 
for  inconsistency  or  multifariousness."  In 
the  case  of  Ewing  v.  Duncan,  81  Tex.  230,  16 
S.  W.  1000,  the  court.  In  passing  upon  an  as- 
signment involving  a  ruling  upon  a  general 
demurrer,  uses  this  language:  "Courts  sit 
to  try  causes  upon  positive  averments,  and 
not  to  hear  and  determine  issues  presented 
by  allegations  which  affirmatively  show  that 
the  pleader  is  In  doubt  as  to  the  truth  of 
the    matter    alleged.     An   exception    exists 
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Tne  second  assignment  Is  to  OTemiUng  ex- 
ceptlons  to  the  pleading.  The  exceptions 
were  directed  to  the  "second"  ground  set 
out  in  the  petition  and  we  think  it  was  sub- 
ject to  the  exceptions  made.  But  the  court 
refused  to  instruct  the  jury  upon  this  "sec- 
ond" groimd  as  a  liability  to  appellant  and 
submitted  only  the  state  of  facts  pleaded  in 
the  first  aTerment  If  the  right  result  on  the 
exceptions  was  reached  when  the  court  re- 
fused to  instruct  the  jury,  it  substantially 
met  the  previous  erroneous  ruling  of  the 
court  in  respect  thereto,  and  operated  to  re- 
move any  Injury  to  the  appellant  on  which  a 
reversal  could  be  predicated. 

By  the  third  assignment  it  is  contended 
that  the  charge,  as  complained  of,  authoriz- 
ed a  recovery  Irrespective  of  whether  the 
mule  was  struck  by  the  locomotive  or  not. 
The  charge,  construed  as  a  whole,  requires 
the  jury  to  find,  before  they  could  return 
a  verdict  for  appellee,  that  the  mule  was 
"killed  by  the  locomotive  or  cars  at  defend- 
ant company  by  striking  said  mule,"  and, 
further,  that  the  right  of  way  was  not  fenced 
in  at  the  time  by  the  appellant  company. 
The  charge  might  be  subject  to  the  criticism 
that  it  confined  the  finding  as  to  the  fencing 
to  be  "at  the  place  where  the  mule  was  found 
dead."  But  in  the  absence  of  any  conten- 
tion on  the  part  of  appellant  made  by  plead- 
ing and  proof  that  it  had  fenced  in  Its  right 
of  way,  an  objection  to  the  charge  in  this 
latter  respect  could  not  avail. 

The  fourth  and  last  assignment  of  error 
urged  is  to  the  refusal  to  give  a  peremptory 
Instruction  to  find  for  the  appellant.  While 
the  evidence  offered  to  support  and  sustain 
a  finding  by  the  jury  that  appellant's  loco- 
motive struck  and  fatally  injured  the  mule 
rested  in  circumstantial  evidence,  it  was  rea- 
sonably sufficient  and  cogent  enough  to  re- 
quire the  trial  court  to  pass  the  Issue  to  the 
jury  for  a  decision.    The  court  did  not  err. 

The  case  was  ordered  affirmed. 


SANDERS  v.  MILLER. 

(Court  of  Civil  Appeals  of  Texas.     Nov.   19, 
1908.) 

1.  NUISANCB   (§  4*)— ACTIONABUt    NUISANCE. 

It  is  not  enough  to  give  plaintiff  a  cause 
of  action  for  damages  that  his  premises  are 
depreciated  in  value  as  unsightly  or  undesirable 
by  defendant  digging  near  them,  on  bis  own 
premises,  a  large  open  excavation  for  surface 
water. 

[Ed.   Note.— For  other  cases,  see   Nuisance, 
Dec.  Dig.  i  4.»] 

2.  Nuisance  (8  4*)  —  Excavation  fob  Sub- 
face  Water. 

The  mere  construction  of  a  large  excava- 
tion for  surface  water  on  defendant's  premises 


sect  pests  having  been  produced. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  {  30 ;    Dec.  Dig.  {  4.*] 

3.  Nuisance  (g  50*)— Abatable  Nuisakce— 

Damages. 

Even  if  an  excavati(Ki  for  surface  wuter  oo 
defendant's  premises  near  plaintiff's  residence  is 
a  nuisance  as  liable  to  produce  unhealthy  con- 
ditions, it  is  an  abatable  naisance,  the  pool  not 
being  for  a  public  use,  so  that  plaintiff  cannot 
recover,  as  for  a  permanent  injury,  the  depre- 
ciation in  the  market  value  of  his  property,  but 
only  any  damages  to  date. 

[Ed.  Note. — For  other  cases,  see  Nuisance. 
Cent.  Dig.  {  126 ;   Dec  Dig.  i  50.*] 

Appeal  from  District  Court,  Bowie  Cotinty ; 
Hon.  P.  A.  Turner,  Judge. 

Action  by  G.  G.  Miller  against  W.  W.  San- 
ders. Judgment  for  plaintiff.  Defendant  ap- 
peals.   Reversed  and  rendered. 

Smelser  &  Vaugban  and  M.  L  Harkey,  for 
appellant  Hart,  Mahaffey  &  Thomas,  for 
appellee. 

HODGES,  J.  The  appellee  filed  this  suit 
In  the  court  below,  seeing  to  recover  tlie 
sum  of  $1,000  which  he  claimed  as  damages 
resulting  from  the  depreciation  in  the  value 
of  his  homestead  by  reason  of  the  digging  of 
a  iKiol  near  it  by  the  appellant  It  appears 
from  the  testimony  that  the  appellant,  San- 
ders, owned  a  lot  consisting  of  alMut  six  or 
eight  acres  on  the  opposite  side  of  a  street, 
in  the  town  of  De  Kalb,  from  a  lot  owned  by 
the  appellee  and  upon  which  the  latter  re- 
sided. Some  time  during  the  month  of  Sep- 
tember, 1907,  Sanders  dug  a  pool  upon  his 
premises,  making  it  about  30  feet  by  00  or 
70  feet  and  the  depth  is  variously  estimated 
at  from  3  to  6  feet  According  to  measure- 
ments, the  pool  is  within  42  feet  of  the  resi- 
dence of  the  appellee,  but  wholly  upon  the 
land  of  the  appellant  The  case  was  tried 
before  a  Jury,  and  a  verdict  rendered  in  favor 
of  the  appellee,  assessing  his  damages  at  ^50. 
and  judgm^it  entered  accordingly.  In  his 
charge  to  the  jury  the  court  instructed  tha: 
the  measure  of  damages,  if  any,  would  be 
the  difference  between  the  value  of  the  ap- 
pellee's property  before  the  constmcticm  of 
the  pool  and  immediately  afterwards.  There 
are  various  assignments  of  error  in  the  rec- 
ord, complaining  both  of  the  judgment  of 
the  court  and  of  the  charge  presented  on  the 
measure  of  damages. 

The  testimony  shows  that  suit  was  insti- 
tuted after  the  pool  was  completed,  but  be- 
fore any  water  bad  collected  in  it  It  also 
shows  that  at  the  time  of  the  trial  there  had 
been  some  water  collected  in  the  pool,  but 
it  had  disappeared  either  by  evaporation  or 
absorption,  and  the  pool  was  then  nothing 
more  than  a  dry  tank.  In  the  lot  a  sh.in 
distance  from  the  pool,  was  the  bam  of  tl>e 
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thus  explains  an  actionable  nuisance:  "Any- 
thing wrongfully  done  or  permitted  which 
Injures  or  annoys  another  In  the  enjoyment 
of  his  legal  rights."  In  Burdltt  t.  Swen- 
son,  17  Tes.  489,  67  Am.  Dec.  065,  our  Su- 
preme Court  discusses  the  deflultion  of  nui- 
sance, and  adopts  the  following:  "To  con- 
stitute a  nuisance  It  Is  not  necessary  that 
the  annoyance  should  be  of  a  character  to 
endanger  health.  It  is  sufficient  If  it  oc- 
casions what  is  offensive  to  the  senses  and 
which  renders  the  enjoyment  of  life  and 
property  uncomfortable.  Even  that  which 
does  but  cause  a  well-founded  apprehension 
of  danger  may  be  a  nuisance."  As  an  Illus- 
tration of  what  may  be  termed  "sufficient  to 
cause  a  well-founded  apprehension  of  dan- 
ger," the  court  refers  to  the  case  of  Cheatham 
r.  Sbearon,  1  Swan  (Tenn.)  213,  55  Am.  Dec. 
734,  where  it  was  held  that  a  powder  house 
located  In  a  city,  and  containing  stored  there- 
in large  quantities  of  gunpowder,  constitut- 
ed a  nuisance.  In  Joyce  on  Nuisances  it  Is 
said:  "The  unauthorized  or  unreasonable 
use  of,  or  the  neglect  of  properly  and  rea- 
sonable using,  one's  own  property,  to  the  det- 
riment, hurt,  annoyance,  discomfort.  Injury, 
or  damage  of  another  in  his  property  or  le- 
gal rights,  or  of  the  public,  is  a  nuisance. 
A  use  made  by  one  of  his  own  property  which 
works  an  irreparable  Injury  to  another's 
property,  or  which  deprives  his  neighbor  of 
the  reasonable  and  confortable  enjoyment 
and  use  of  his  property,  or  which  violates 
the  tmwritten  but  accepted  law  of  decency, 
or  which  endangers  or  renders  Insecure  the 
life  and  health  of  his  neighbor.  Is  a  nui- 
sance." Joyce  on  Law  of  Nuisances,  §  11. 
Again,  In  section  19,  the  same  author  says: 
"It  is  difficult  to  define  Just  what  degree  of 
injurious  annoyance  must  be  reached  In  or- 
der to  warrant  the  court  in  determining  what 
circumstances  constitute  a  nuisance.  A  mere 
tendency  to  injury  is  "not  sufficient.  There 
must  be  something  actually  appreciable 
which  of  itself  arrests  the  attention,  that 
rests  not  merely  in  theory,  but  strikes  the 
common  sense  of  the  ordinary  citizen.  The 
determination,  however,  of  the  Question  rests 
In  sound  Judgment,  and  depends  upon  com- 
mon sense  in  each  case.  So  in  a  New  Jersey 
case  the  court  said:  'But  the  question  re- 
mains: What  degree  of  discomfort  Is  neces- 
sary to  constitute  a  nuisance?  It  is  clear 
that  everything  that  renders  the  air  a  little 
less  pure,  or  is  to  any  extent  disagreeable, 
is  not  necessarily  a  nuisance.  The  word  "un- 
comfortable" is  not  precise;  in  fact,  no  pre- 
cise definition  can  be  given.  Each  case  must 
be  Judged  by  Itself.  If  property  cannot  be 
enjoyed  unless  the  health  is  endangered 
thereby,  a  nuisance  exists.'"  Tlys  authority 
referred  to  to  sustain  the  proposition  an- 
nounced in  the  last  sentence  Is  Campbell  v. 
Seaman,  a  New  York  case,  found  in  63  N. 
r.  568,  20  Am.  Rep.  567.     That  was  an  ac- 


property  by  reason  of  offensive  gases  and 
smoke  emanating  from  a  burning  brick  kUo. 
It  appears  to  be  a  well-considered  case,  and 
a  large  number  of  authorities  are  rerieved 
by  the  court  In  reaching  a  conclusion.  In  dis- 
cussing the  use  which  one  person  may  mate 
of  his  property  regardless  of  its  effect  upon 
the  rights  of  bis  neighbor  the  court  said: 
"But  every  person  Is  bound  to  make  a  rea- 
sonable use  of  his  property,  so  as  to  occasion 
no  unnecessary  damage  or  annoyance  to  liii 
neighbor.  If  he  makes  an  unreasonable,  mi- 
warrantable,  or  unlawful  use,  so  as  to  pro- 
duce material  annoyance,  inconvenience,  dis- 
comfort, or  hurt  to  his  neighbor,  he  will  t» 
guilty  of  a  nuisance  to  his  neighbor,  asd  tlie 
law  will  hold  him  responsible  for  the  con- 
sequent damage.  As  to  what  is  a  reasonaUe 
use  of  one's  own  property  cannot  be  defined 
by  any  certain  general  rules,  but  must  de- 
pend upon  the  circumstances  of  each  case. 
A  use  of  property  in  one  locality  and  under 
some  circumstances  may  be  lawfnl  and  rea- 
sonable, which,  under  other  circumstances, 
would  be  unlawful,  unreasonable,  and  a  nui- 
sance. To  constitute  a  nuisance  the  use 
must  be  such  as  to  produce  a  tangible  and 
appreciable  injury  to  neighboring  propertj. 
or  such  as  to  render  Its  enjoyment  sp^dail; 
uncomfortable  or  inconvenient"  Admitting 
the  location  by  Sanders  of  the  pool  in  sncb 
close  proximity  to  Miller's  lot  has  (q>erated 
to  cause  a  depreciation  in  the  value  of  tlie 
premises,  that  fact  alone  is  not  enfflolent  to 
give  a  cause  of  action  for  damages.  It  is  not 
every  Injury  to  the  property  of  another  ttit 
creates  actionable  liability.  Before  such  in- 
Jury  becomes  the  basis  of  a  cause  of  action, 
there  must  b«  a  substantial  Invasion  of.  or 
interference  with,  the  legal  rights  of  tlie  own- 
er. There  must  be  something  more  than 
merely  making  the  premises  unsightly  or  un- 
desirable. Dunn  V.  City  of  Austin,  77  Tei- 
139,  11  S.  W.  1126 ;  H.,  E.  &  W.  T.  By.  Co.  t. 
Beasonover,  36  Tex.  Civ.  App.  274,  81  S.  'f- 
329;  Van  De  Vere  v.  Kansas  Qty.  107  Mo. 
83,  17  S.  W.  695,  28  Am.  St  Rep.  396;  Tro- 
lock  V.  Merte,  72  Iowa,  510,  34  N.  W.  SOTr 
Westcott  V.  Middleton,  48  N.  J.  Bq.  478.  U 
Atl.  490;  Monk  v.  Pacbard,  71  Me.  309.  3« 
Am.  Rep.  815 ;  McCann  v.  Strang,  97  Wis. 
551,  72  N.  W.  1117;  liewls  on  Eminent  Do- 
main, 8  236;  2  Cooley  on  Torts,  p.  1249;  < 
Sutherland  on  Damage,  {  1037.  In  the  case 
first  above  cited  the  court  says:  'Nor  fill 
the  court  Interfere  when  the  thing  complain- 
ed of  Is  not  in  existence,  but  may  be  called 
Into  existence  by  threatened  acts  of  the  lie- 
fendant  In  the  exercise  in  Us  lawfnl  domin- 
ion over  his  property,  and  It  is  nncertain, 
dependent  upon  circumstances  In  tte  futw 
whether  it  will  or  not  operate  injnriooslj'.'' 
The  question  presented  In  this  case,  then, 
is :  Was  the  mere  construction  of  the  pod 
the  creation  of  a  nuisance?  That  it  Is  «« 
a  nuisance  per  se  we  think  admits  of  no  con- 


Bance.  a  pool  oi  stagnant  water, proaucea  07 
a  railway  embankment  might  be  regarded  as 
a  permanent  nuisance,  while  one  created  by 
excavations  made  by  a  private  person  for 
private  use  would  not  be  so  considered.  If 
the  nuisance  here  complained  of  is  an  abat- 
able one,  the  plaintifC  below  would  be  en- 
titled to  recover  only  such  actu&l  damages 
as  he  had  sustained  up  to  the  time  of  the 
trial,  and  not  the  depreciation  In  the  market 
value  of  his  property.  Rosenthal  v.  Rail- 
way Co.,  supra ;  4  Waits  on  Actions  and  De- 
fenses, p.  776.  The  appellee  not  having  al- 
leged any  damages  except  the  depreciation 
In  the  value  of  his  realty,  the  Judgment  in 
his  favor  cannot  be  permitted  to  stand  If  we 
conclude  that  the  pool  if  a  nuisance  Is  an 
abatable  one.  An  abatable  nuisance  may  be 
regarded  as  one  which  is  practically  sus- 
ceptible of  being  suppressed,  or  extinguish- 
ed, or  rendered  harmless,  and  whose  continu- 
ed existence  is  not  authorized  under  the  law. 
It  does  not  necessarily  mean  that,  in  order 
to  abate  a  nuisance,  the  structure  or  thing 
which  has  caused  the  injurious  results  should 
be  destroyed.  It  may  be  rendered  harmless 
without  resorting  to  such  extremes.  Green 
V.  Lake,  54  Miss.  640,  28  Am.  Rep.  378.  In 
the  case  of  a  nuisance  caused  by  stagnant 
water  whose  chief  evil  consists  in  affording 
a  breeding  place  for  mosquitoes,  the  occa- 
sional application  of  some  known  substance 
which  would  effectually  prevent  such  results 
might  be  all  that  would  be  required  to  abate 
the  nuisance.  Or  tbte  pool  itself  might  be 
drained  or  refilled.  The  evidence  shows  that 
this  can  be  done  in  this  Instance  with  only 
a  few  days  labor.  We  have  no  hesitancy  In 
holding  that  in  the  case  before  us  if  the  pool 
should  develop  into  a  nuisance  it  is  one 
which  may  be  abated,  and  therefore  the 
measure  of  damages  submitted  by  the  court 
was  not  the  proper  one.  We  are  also  of  the 
opinion  that  the  appellee,  not  having  alleged 
or  proven  any  actual  injuries  resulting  from 
the  presence  of  the  pool,  has  not  shown  any 
actionable  damages  which  would  authorize 
a  Judgment  in  his  favor.  It  is  immaterial, 
In  so  far  as  it  affects  the  right  to  abate  a 
nuisance,  that  some  affirmative  action  is  re- 
quired on  the  part  of  the  wrongdoer  to  ac- 
complish that  end.  If  he  has  erected  a  struc- 
ture, or  made  an  excavation,  which  has  be- 
come a  nuisance,  he  may  be  compelled  to 
remove  the  one  or  fill  up  the  other  or  do 
some  affirmative  act  which  will  destroy  the 
unlawful  character  which  the  structure  or 
excavation  may  have  assumed.  State  v. 
Goodnight,  70  Tex.  686,  11  S.  W.  119;  G.,  H. 
&  S.  A.  Ry.  Oo.  V.  Tait,  63  Tex.  223;  Seguln 
V.  Ireland,  B8  Tex.  183;  Williams  v.  David- 
son, 43  Tex.  1 ;  Revell  v.  People,  177  111.  468, 
52  N.  E.  1052,  43  L.  R.  A.  790,  69  Am.  St. 
Rep.  257,  and  notes ;  Nicholson  v.  Getchell,  96 
Cal.  894,  81  Pac.  265;  Van  Bergen  v.  Van 


1  uign  on  injunctions,  t  i»n  ana  ttoie  is; 
Jaggard  on  Torts,  p.  802. 

We  think,  for  the  reasons  stated,  that  the 
Judgment  of  the  trial  court  was  erroneous, 
and  that  the  case  should  be  reversed  and  a 
Judgment  here  rendered  in  favor  of  the  ap- 
pellant. The  case  is  accordingly  reversed 
and  rendered. 


GULF,  O.  &  S.  F.  RY.  CO.  ▼.  HBBNTZES 
BROS. 

(Court  of  Civil  Appeals  of  Texas.    Not.  2S, 
1908.) 

1.  Railboads    (S   482*)— Fibes— PBMuifPTioir 

— BUEDEN    OF  PBOOr. 

Proof  that  spaika  from  an  engine  ignited 
propertv  along  a  railroad  track  establishes  a 
prima  facie  case  of  negligence  and  to  defeat  a 
recovery  for  the  loss  sustamed,  the  railroad  com- 
pany must  show  that  the  engine  was  provided 
with  the  best  approved  apparatus  for  arrestiiix 
sparks,  and  was  properly  operated. 

[EXl.   Note. — For  other   cases,   see   Railroads, 
Cent  Dig.  |  1735 ;    Dec.  Dig.  f  482.*1 

2.  Railboads  ({  482*)— Fikes— Bvidbnce. 

That  sparks  from  an  engine  ignited  prop- 
erty along  a  railroad  trade  may  be  shown  by 
circumstances  such  as  the  passage  of  a  train, 
sparks  issuing  from  the  engine,  the  ignition  in  a 
short  time  of  the  property,  and  its  desUucUon. 
[Ed.  Note.— For  other  cases,  see  Railnwds, 
Cent  Dig.  i  1730;   Dec  Dig.  (  482.*] 

3.  Railboads   (|  480*)— Fibes— Pbcsukftioh 
— evidencb. 

To  raise  a  presumption  of  negligence  of  a 
railroad    company   causing    the    destruction    of 

groperty  b;^  nre  set  by  its  engine,  there  must 
s  affirmative  proof  that  the  fiie  Vas  eanaed 
by  sparks  from  the  engine. 

[EM.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f  1713 ;    Dec  Dig.  |  480.*] 

4.  Railroads  (S  483*)— Fibks— Nkoliqehcb— 
Evidence. 

Id  an  action  against  a  railroad  compfmy 
for  loss  of  property  by  fire  alleged  to  have  been 
set  by  sparks  from  an  engine,  evidence  fceM  in- 
sufficient to  authorize  a  recovery,  in  view  of  the 
fact  that  the  meager  circ^mstancea  showing 
that  the  fire  was  set  by  sparks  were  overcome 
by  evidence  showing  freedom  from  negligence. 

[Ed.    Note.— For   other  cases,   see   Railroads, 
Cent.  Dig.  §  1731 ;    Dec.  Dig.  i  482.«1 
3.  Railboads  (S  482*)  —  Fires  —  AcnoK— Is- 

SUES. 

Where,  in  an  action  against  a  railroad 
company  for  loss  of  property  by  fire  aet  by 
sparks  from  an  engine,  the  evidence  showed  that 
the  fire  began  outside  of  the  railroad  right  of 
way,  whether  combustible  matter  was  left  on 
the  right  of  way  was  not  in  issue. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  482.*] 

6.  Railroads  ({  457*)  —  Fires  —  Obuqatios 

OF  Employes  to  Assist  in  Arresting  Pirz. 

Employes  of  a  railroad  company  need   not 

assist  in  arresting  a  fire  on  land  adjacent  to  the 

railroad  right  of  way  unless  the  company  had 

set  the  fire. 
[Ed.   Note.— For  other  cases,   see  Railroads, 

Dec.  Dig.  i  457.*] 

Appeal     from    District    Court,    Jeffersm 
County;  L.  B.  Hightower,  Judge. 
Action  by  Meentzen  Bros,  against  the  OolC 
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All  the  witnesses  swore  tbat  tbey  had  never 
known  a  spark  from  an  oll-bumlng  engine 
to  reach  the  ground. 

It  Is  the  law  In  Texas  in  cases  of  this 
character  that,  when  sparks  from  an  engine 
Ignite  property  along  the  track,  a  presump- 
tion of  negligence  arises,  and  the  injured 
party  Is  authorized  to  recover  for  the  re- 
sulting damages,  unless  the  presumption  of 
negligence  Is  removed  by  the  railroad  com- 
pany. In  other  words,  proof  of  Ignition  of 
the  property  by  sparks  from  a  locomotive 
makes  a  prima  facie  case  of  negligence 
which  must  be  rebutted  by  the  railway  com- 
pany. In  the  case  of  Railway  v.  Levlne,  87 
Tex.  437,  29  S.  W.  466,  the  Supreme  Court 
states  that,  when  proof  is  made  of  property 
being  destroyed  by  fire  started  by  sparks 
from  an  engine,  the  Injured  party  should  re- 
cover, "unless  the  railroad  company  shall 
prove  that  Its  engine  was  provided  with  the 
best  approved  apparatus  for  arresting  sparks 
and  preventing  their  escape,  and  properly 
operated."  The  basis  upon  which  the  fore- 
going proposition  rests,  however,  is  proof 
that  the  fire  was  caused  by  sparks  from  an 
engine.  In  cases  of  fires  along  railway 
tracks,  it  Is  seldom  that  the  sparks  are  seen 
to  fall  upon  the  grass  or  other  combustible 
material,  and  naturally  circumstantial  evi- 
dence must  usually  be  depended  upon  to 
make  out  a  case.  Usually  those  circumstan- 
ces are  the  passage  of  a  train,  smoke,  or 
sparks,  or  both  issuing  from  the  engine,  the 
ignition  in  a  short  time  of  the  property  and 
Its  destruction.  In  this  case,  however,  the 
whole  evidence  is  to  the  eftect  that  an  en- 
gine passed;  no  smoke  or  sparks  shown  to 
have  been  emitted;  nothing  but  a  high  wind ; 
the  grass  on  fire  a  few  minutes  after  the 
engine  passed;  the  spread  of  the  fire,  and 
destruction  of  property. 

It  is  said  by  the  Supreme  C!ourt  in  Rail- 
way V.  Ttnunermann,  61  Tex.  660:  "The 
general  rule  may  t>e  fairly  stated  to  be  un- 
der the  present  state  of  the  authorities  that 
where  the  property  is  destroyed  by  fire  along 
or  near  the  railroad  track,  if  it  be  affirma- 
tively shown  as  a  matter  of  fact  that  the 
fire  did  actually  occur  from  sparks  of  fire 
emitted  from  the  locomotive  engine,  then 
the  burden,  after  such  afilrmatlve  proof  is 
made,  rests  on  the  railroad  company  to  show 
that  there  was  in  fact  no  negligence  on  Its 
part  in  causing  the  fire."  In  order  to  raise 
a  presumption  of  negligence,  there  must  be 
.afllrmatlve  proof  of  the  burning  by  the  rail- 
road company.  There  was  no  attempt  to 
show  that  no  one  passed  near  the  field  Just 
before  or  at  the  time  of  the  fire,  although  it 
appears  that  there  was  a  public  road  along 
the  railroad  very  near  the  point  at  which 
the  fire  originated.  One  of  the  appellees 
swore  that  the  public  road  was  right  where 


ing.  It  does  not  appear  that  the  oiglne  was 
going  up  hill  or  laboring  at  the  time  so  as  to 
cause  the  emission  of  sparks.  No  evidence 
was  adduced  showing  other  fires  had  occur- 
red in  the  vicinity,  or,  for  that  matter,  any- 
where along  the  line.  Nothing  appears  but 
the  bare  facts  that  a  train  passed,  and  short- 
ly afterwards  the  grass  was  on  fire.  There 
is  authority,  however,  to  the  effect  that  the 
finding  of  fire  near  the  track  in  a  short  time 
after  a  train  passed  is  sufficient  to  throw  the 
burden  upon  the  railway  company  of  showing 
that  its  engine  did  not  start  the  fire,  or,  if  it 
did,  the  company  was  not  gniity  of  negli- 
gence. Railway  v.  Ckrambs,  76  Ark.  132,  SS 
S.  W.  595;  'Railway  v.  Dawson,  77  Ark. 
434,  92  S.  W.  27;  Railway  v.  De  Busk.  12 
Colo.  294,  20  Pac.  752,  3  L.  R.  A.  300,  13 
Am.  St  Rep.  221.  This  case  of  meager  cir- 
cumstances was  met  by  uncontroverted  evi- 
dence that  sparks  from  oil-burning  locomo- 
tives never  ignited  grass,  that  they  never 
reached  the  ground  in  a  live  or  bnming 
state,  and  that  it  was  utterly  impossible  for 
grass  to  be  ignited  by  sparks  from  an  oil- 
bumlng  locomotive  at  a  distance  of  fifty 
feet  from  the  track.  In  addition.  It  was 
shown  that  the  engine  was  behds  properly 
operated  and  was  equipped  with  all  the 
latest  approved  appliances  used  on  oil-bnra- 
Ing  engines,  and  that  such  engines  were  ma<'b 
safer  than  coal-burning  engines  with  tin 
most  approved  spark  arresters.  The  fire 
was  shown  to  have  begun  outside  of  the 
right  of  way  on  appellees'  land,  and  tliere 
could  be  no  issue  as  to  whether  or  not  com- 
bustible matter  was  left  on  the  right  of  way 
of  appellant.  The  attacks  on  the  charge  of 
the  court  cannot  be  sustained. 

The  employes  of  appellant,  even  tbongb 
they  heard  the  cries  for  help  made  by  ap- 
pellees, and  knew  of  the  existence  of  the 
fire,  were  under  no  obligation  which  bound 
appellant  to  assist  in  arresting  tlie  fire,  un- 
less it  appeared  that  appellant's  engine  had 
set  fire  to  the  property.  Railway  ▼.  Plataer. 
73  Tex.  117,  11  S.  W.  160,  3  I^  IL  A.  639. 
15  Am.  St  Rep.  771.  The  evidence  dearly 
showed  that  most  of  the  damage  occurred 
before  the  sectlonmen  passed  and  the  fire  was 
then  at  least  500  feet  from  the  railroad. 

Because  the  great  preponderance  of  the 
evidence  is  against  the  verdict  of  the  Jnrr. 
the  Judgment  Is  reversed,  and  the  cause  re- 
manded. 


FAIN  et  al.  v.  NBI<MS  et  aL 

(Court   of  Civil   Appeals   of   Texas.      Nov.   4. 

1908.     On  Rehearing.  Nov.  28,  190&) 

1,    IMPBOVBKENTS   (I  4*)— RlQHTB   TO   COMPES- 
BA.TION— PDBGHASKB    IN    GOOD    FaITH. 

The  owner  of  land  having  authorixed  D.  to 
make  sales  of  it,  or  prospective  purchasera  har- 
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Surrey  located  [such  a  distance]  from  Elk- 
hart—fifty  dollars."  Dick  testified  that  as  a 
rule  the  land  company  did  not  glye  local 
agencies,  but  that  he  secured  their  agency 
in  this  county  and  sold  about  3,000  acres 
for  them,  and  that  it  was  the  practice  of 
the  company  to  draw  Its  own  deeds,  which 
are  delivered  at  a  certain  bank  In  Austin, 
nnd  the  money  due  thereon  is  remitted  there 
and  that  the  company  hare  the  land  sur- 
veyed and  field  notes  made  before  the  deeds 
are  signed.  On  October  10,  1902,  Dick  and 
O'Connor  wrote  Nelms:  "The  agent  for  the 
land  you  bought  here  has  returned,  but  the 
superintendent  of  the  company  Is  expected 
every  day.  The  deed  cannot  be  made  until 
he  returns.  We  will  advise  you  as  soon  as 
the  president  arrives."  Dick  with  the  sur- 
veyor, Young,  went  to  the  land,  and.  In  com- 
pany with  Xelms,  the  land  was  surveyed 
out  for  Nelms  by  Young,  but  the  line  given 
Nelms  for  his  land  extended  over  on  the 
Frost  track  12.01  acres.  This  is  the  land  in 
(juestion.  Nelms,  believing  this  to  be  a  part 
of  what  he  was  to  get  by  his  purchase,  and 
relying  upon  said  survey,  went  upon  the 
12.01  acres  euid  made  improvements  upon  it, 
and  lived  upon  It  until  this  suit  was  brought 
There  was  a  confiict  In  the  evidence  as  to 
when  Nelms  went  into  possession  of  it,  but 
there  was  ample  testimony  showing  he  did 
so  very  soon  after  the  survey  and  more 
than  12  months  before  this  action  was 
brought  There  was  also  testimony  that  the 
trade  made  with  Dick  was  carried  out,  and 
he  received  a  deed  for  the  International  & 
Great  Northern  land  from  parties  to  whom 
the  New  York  &  Texas  Land  Company  bad 
conveyed  it  substantially  in  accordance  with 
the  terms  upon  which  he  and  Dick  had 
agreed,  and  evidently  in  pursuance  of  such 
agreement.  The  company.  It  seems,  made  a 
conveyance  of  the  land  by  field  notes  Includ- 
ing the  12.01  acres  to  W.  F.  Woodward  in 
August  1903,  and  on  November  7,  1903, 
Woodward  conveyed  to  John  Hood,  who  had 
in  June,  1903,  by  agreement  with  Nelms  of 
that  date,  conveyed  the  land  to  Nelms.  This 
suit  was  brought  in  April,  1904. 

We  are  of  opinion  that  the  several  propo- 
sitions (except  the  last  one  mentioned  above) 
cannot  be  sustained.  The  owner  of  the  In- 
ternational &  Great  Northern  survey  had  au- 
thorized Dick  to  make  sales,  and,  at  least 
parties  desiring  to  purchase  its  lands  had 
reason  to  believe  that  he  was  so  authorized. 
Either  one  of  these  views  of  the  evidence 
was  sufficient  to  constitute  one  dealing  with 
Dick  a  purchaser  In  good  faith.  The  receipt 
given  by  him  evidenced  the  transaction,  and 
was  under  the  circumstances  a  writing  suf- 
ficient to  warrant  Nelms  In  entertaining  the 
belief  that  be  had  secured  the  land;  1.  e., 
the  International  &  Great  Northern  survey. 
By  a  survey  made  by  a  surveyor  who.  the 
testimony   showed,   was  competent   and  of 


of  that  survey.  That  he  relied  upon  this 
land  being  a  part  of  his  purchase,  and  In 
such  belief  and  reliance,  so  induced,  moved 
upon  it  improved  It  and  lived  upon  It  witb 
bis  family,  is  supported  by  testimony;  also 
that  he  moved  upon  It  more  than  12  months 
prior  to  the  filing  of  the  suit  This  was 
sufficient  as  far  as  good  faith  was  concern- 
ed, to  support  his  plea,  unless  be  should  be 
confined  in  his  plea  to  land  that  was  In  fact 
within  the  International  &  Great  Northern 
survey,  and  was  incapable  under  a  writing 
calling  for  the  International  &  Great  North- 
ern survey  to  become  an  Improver  In  good 
faith  of  land  situated  In  another  sorv^.  In 
Butts  T.  CafTall,  24  S.  W.  380.  this  court 
held:  "If  he  [the  defendant]  was  not  neg- 
ligent in  ascertaining  the  correct  tMondary 
of  the  property  claimed  and  exercised  due 
diligence,  such  as  a  reasonably  prudent  and 
careful  man  would  under  like  drcumstances, 
to  ascertain  the  location  of  his  premises,  and 
after  the  use  of  such  care  and  diligence  was 
mistaken  as  to  Its  location,  and  If,  while  la- 
boring under  such  mistake,  he  constructed 
his  Improvements  on  appellant's  land,  hon- 
estly believing  it  to  be  his  own,  be  should 
be  allowed  to  recover  their  yalue"— citing 
several  cases.  See,  also,  Gllley  v.  Williams 
(Tex.  Civ.  App.)  43  S.  W.  10©4.  For  the 
above  reasons  the  several  propositions  can- 
not be  sustained. 

But  the  last  of  the  above  propositions  (the 
third)  appears  to  be  well  taken.  Tliere  was 
no  testimony  that  is  pointed  out  to  us  by 
appellee,  and  none  that  we  have  found, 
which  goes  to  show  the  value  of  the  land 
as  it  was  improved.  There  was  evidence  of 
what  the  land  would  be  worth  without  im- 
provements, but  none  as  to  Its  value  as  Im- 
proved. It  is  true  the  value  of  the  Improve- 
ments was  testified  to,  but  It  was  held  in 
McOown  V.  McCaBCerty,  14  Tex.  CiT.  App.  77. 
36  S.  W.  617,  that  this  was  not  sufficient 
This  seems  to  be  right  The  Jury  could  not 
be  expected,  from  evidence  of  the  value  of 
the  Improvements  alone,  to  arrive  at  how 
much  the  value  of  the  land  was  aihanced  by 
the  improvements.  Failure  to  introduce  this 
proof  was  fatal  to  a  submlsslmi  of  the  plea, 
and  the  court  should,  for  this  reason,  have 
given  the  peremptory  instruction  asked.  And 
it  Is  th6  duty  of  this  court  not  to  remand 
the  cause  merely  for  the  purpose  of  giving 
defendants  opportunity  to  supply  the  proof, 
which  ought  to  have  been  made  at  the  trial; 
but  to  render  the  proper  Judgment  under 
the  evidence  as  It  stood.  We  see  no  Indica- 
tion In  the  record  that  the  failure  to  make 
the  proof  necessary  to  warrant  the  submis- 
sion of  the  plea  was  due  to  any  action  of  the 
court  For  the  propriety  of  this  action  we 
refer  to  Eldson  v.  Reeder  (Tex.  Sup.)  105  S. 
W.  1113;  Baggett  v.  Sheppard  (Tex.  Civ. 
App.)  110  S.  W.  962;  Henne  &  Meyer  t. 
Moultrie,  97  Tex.  216.  77  S.  W.  607. 


I  be  woods  and  cut  all  tne  timber  out  of  tbe 
way  of  the  bouse,  and  hewed  my  sills  out  of 
timber  that  was  there.  I  also  cut  out  some 
sleepers.  I  cut  out  the  studding  from  small 
pines  there  on  the  land."  No  evidence  was 
Introduced  as  to  tbe  value  of  the  timber  and 
material  used  in  making  tbe  improvements. 
"The  above  Is  from  appellants'  statement  un- 
•der  the  third  proposition.  Tbe  assignment 
complains  of  the  refusal  ot  a  charge  to  the 
•effect  that  Nelma  could  not  be  aUowed  the 
-value  of  said  timber  In  estimating  bis  im- 
provements, and  that,  unless  he  had  proved 
tbe  value  of  the  Improvements,  exclusive 
of  the  value  of  any  timber  taken  from  the 
premises,  to  find. for  plaintiffs.  Tbe  cutting 
of  timber  on  the  land  was  damage  to  the 
land  or  waste  which  under  tbe  terms  of  tbe 
statute  relating  to  improvements  Is  authoriz- 
ed to  be  found  separately,  and  under  the 
•charge  the  Jury  found  it  separately.  The  as- 
signment could  not  be  sustained. 

The  letters  complained  of  by  tbe  fifth, 
sixth,  and  seventh  assignments  were  admis- 
sible upon  tbe  Issue  of  defendant's  good  faith. 

The  first  assignment  of  error  complains  of 
•defendant's  being  allowed  to  open  and  con- 
clude tbe  argument.  As  under  tbe  agreement 
the  issues  were  reduced  to  the  one  of  im- 
provements In  good  faltb,  and  the  burden  of 
proof  at  the  trial  was  upon  tbe  defendants, 
the  action  of  the  court  was  In  accordance 
with  Sayles*  Ann.  Civ.  St.  1897,  art.  1299. 

Tbe  fourth  assignment  of  error  which 
complains  of  the  argument  of  counsel  It  is 
deemed  unnecessary  to  discuss  In  view  of  tbe 
reversal;  likewise  tbe  eighth,  which  com- 
plains of  excess  in  tbe  verdict. 

For  tbe  error  Indicated  In  tbe  discussion  of 
the  second  assignment,  the  judgment  with 
reference  to  improvements  is  reversed  and 
set  aside,  and  Judgment  absolute  in  favor  of 
plaintiffs  for  tbe  land  rendered  by  this  court. 

Reversed  and  rendered. 

On  Rehearing. 

Upon  further  consideration,  we  have  come 
to  tbe  conclusion  that  the  judgment  against 
defendant  on  bis  plea  of  improvements 
should  not  have  been  rendered  by  this  court. 
"We  adhere  to  the  ruling  that,  without  some 
proof  relative  to  tbe  value  of  the  land  as  en- 
hanced by  the  Improvements,  the  jury  were 
apparently  unable  to  determine  such  value. 
Proof  of  the  value  of  tbe  land  and  proof  of 
tbe  value  or  cost  of  the  Improvements  alone 
are  not  enough  to  enable  tbe  jury  to  fix  the 
«nbanced  value  of  the  land  by  reason  of  the 
improvements.  The  land  may  or  may  not 
be  enhanced  to  tbe  extent  of  the  value  of  the 
improvements.  It  may  be  that  the  market 
value  of  tbe  land  is  not  enhanced  any  by 
tbe  improvements  upon  It.  Circumstances  or 
other  testimony  should  be  shown  that  would 


The  question  that  concerns  us,  however,  is 
whether  defendant's  failure  to  Introduce  some 
evidence  relative  to  that  subject  entitles  him 
to  have  the  plea  of  Improvements  adjudged 
against  bim,  when  the  matter  was  submit- 
ted to  the  jury,  and  they  have  found  that  In 
good  faith  be  has  improvements  of  value  up- 
on the  land.  The  verdict  was  In  favor  of  de- 
fendant on  tbe  substantial  facts  entitling  de- 
fendant to  bis  improvements ;  the  only  defect 
being  In  the  proof  upon  tbe  subject  of  the 
extent  of  tbe  allowance  to  which  he  was  en- 
titled.' The  statute  (article  1027)  reads: 
"When  the  judgment  or  decree  of  the  court 
below  shall  be  reversed,  tbe  court  shall  pro- 
ceed to  render  such  judgment  or  decree  as 
the  court  below  should  have  rendered,  except 
where  It  Is  necessary  that  some  matter  of 
fact  be  ascertained,  or  the  damage  to  be  as- 
sessed, or  tbe  matter  to  be  decreed.  Is  un- 
certain. In  either  of  which  cases  the  cause 
shall  be  remanded  for  a  new  trial  in  tbe 
court  below."  Now,  it  appears  to  us  that  a 
judgment  rendered  against  defendant  on  the 
entire  piea  would  be  contrary  to  what  the 
jury  have  found  upon  ample  pleading  and 
evidence  to  sustain  It,  viz.,  that  defendant 
has  In  good  faith  and  in  proper  time  made 
valuable  Improvements  upon  the  land,  it  Is 
fairly  evident  that  defendant  is  entitled  up- 
on that  finding  to  an  allowance  In  some  sum 
In  respect  to  those  Improvements.  The  ques- 
tion is  only  what  sum.  That  sum  cannot 
properly  be  determined  upon  the  record,  al- 
though the  court  and  jury  undertook  to  de- 
termine it  We  think  that,  under  the  cir- 
cumstances, our  duty  is  to  carry  into  effect 
tbe  verdict  which  entitled  the  defendant  to 
his  Improvements,  and  which  Is  a  verdict  for 
defendant  on  the  substantial  elements  of  bis 
plea,  and  being  unable  to  say  that  tbe  proper 
sum  was  tbe  sum  found,  or  that  it  can 
be  ascertained  from  the  record,  we  conclude 
that  the  cause  should  be  remanded  to  have 
the  fact  properly  ascertained. 

There  being  no  dispute  as  to  title,  and  the 
sole  issue  In  this  case  being  the  plea  of  im- 
provements, a  proper  disposition  of  the  case 
here  la  to  reverse  tbe  judgment  and  remand 
tbe  cause. 

Motion  granted  and  judgment  reversed  and 
cause  remanded. 


KISSINGER  et  al.  v.  HAY  et  al. 
(Court  of  Civil  Appeals  of  Texas.    Nov.  14. 1908. 

Rehearing  Dismissed  Dec.  5,  1908.) 
1.  Licenses  (J  8»)— Obdina5ce»— Vatiditt— 

ATITHOBITT  of  M0NICrPAI.ITT. 

An  ordinance  imposing  a  license  fee  on 
hackmen,  and  prohibiting  the  nse  of  certain 
streets  for  hack  stands  between  designated 
hours,  prohibits  the  standing  of  such  vehicles 
on  tbe  designated  streets,  but  does  not  render 
owners    of    vehicles    liable    to    prosecution    for 
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regulate  stands  for  tbe  Tebicies,  and  to  prevent 
the  incumbering  of  streeta. 

[Ed.    Note.— For   other  casea,    lee    Licenses, 
Dec.  Dig.  t  6.*] 

2.  Licenses  ({  7*)— Oiidinance»— Vauditt— 

AUTHOBITT  OF  MDKICIPALITT. 

An  ordinance,  prohibiting  the  use  of  streets 
by  haclcmen  for  the  purpose  of  a  public  stand 
without  obtaining  a  permit  therefor  and  paying 
a  license  fee,  reserving  to  municipal  authorities 
the  right  to  grant  licetises  to  such  persons  as 
they  deem  proper,  is  not  void  on  the  ground 
that  it  gives  the  municipal  authorities  the  dis- 
cretion to  say  who  shall  and  who  shall  not  have 
permits. 

[Ed.    Note.— For    other   caaea,    see    UcenaeB, 
Dec.  Dig.  i  7.*J 

3.  MtrKiciPAL  CoBPOBATions  (I  121*)— Obdi- 
NANOES  —  YAUDirr  —  Pebsoh  Entitubd  to 

QtTESnON. 

One  who  has  not  been  refused  a  permit 
under  an  ordinance,  prohibiting  the  use  by  haclc- 
men  of  the  streets  for  a  public  stand  without 
first  obtaining  a  permit  and  paying  a  license 
fee,  cannot  urge  tbe  invalidity  of  the  ordinance, 
because  discrenon  is  conferred  on  municipal  au- 
thorities to  say  who  shall  and  who  shall  not 
have  permits. 

[Eld.   Note.— For   other  cases,   sea  Municipal 
Corporations,  Dec.  Dig.  (  121.*] 

4.  Municipal  Cobpobations  (J  121*)— Obdi- 

NANCES— VAUDITT— AUTHOBITT   OF   MUNICI- 

PALirr. 

A  person  whose  permit,  granted  under  a 
municipal  ordinance  prohibiting  the  use  by  haclt- 
men  oi  streets  for  a  public  stand  without  ob- 
taining a  i>emiit  therefor  and  paying  a  license 
fee,  has  not  been  revoked  cannot  urge  the  in- 
validity of  the  ordinance  because  discretion  is 
given  to  municipal  authorities  to  revoke  a  per- 
mit for  a  violation  of  the  ordinance. 

[Ed.   Note. — For  other  cases,  see   Municipal 
Corporations,  Dec  Dig.  $  121.*] 

6.  Licenses  (i  7*)— Obdinanoeb— Vauditt— 

BEABONABI.BNESS  OF  FEE. 

An  ordinance  imposing  an  annual  license 
fee  on  hackmen  of  $2.50  for  each  vehicle  drawn 
by  one  horse,  and  $5  for  each  vehicle  drawn 
by  two  hoisea,  and  for  each  motor  vehicle,  does 
not  impose  an  unreasonable  license  tax. 

[Ed.    Note.— For    other   cases,    see    Licenses, 
Cent.  Dig.  {  15 ;   Dec.  Dig.  i  7.*] 

6.  Licenses  (|  7*)— Obdinanoes— Vauditt— 
Double  Taxation. 

An  ordinance  imposing  an  annual  license 
tax,  on  liackmen  of  from  $2.50  to  $5  for  each 
vehicle  is  not  invalid  as  double  taxation. 

[Ed.    Note.— For    other    cases,    see    Licenses, 
Cent.  Dig.  {  14;    Dec.  Dig.  S  7.*] 

7.  Injunction  (§  105*)— Enforcement  of  Md- 
NiciPAL  Obdinanoes— Cbiminal  Fboseou- 
tion— Adequacy  of  Remedies. 

Ordinarily  an  injunction  will  not  lie  to 
restrain  a  criminal  prosecution;  there  beinc 
an  adequate  remedy  at  law. 

[E<d.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {{  178,  179;    Dec.  Dig.  S  105.*] 

8.  Injunction  (8  106*)— Enforcement  of  Mu- 
nicipal Ordinances  —  Criminal  Pbqseou- 
tion — Adequacy  of  Remedies. 

Injunction  will  not  lie  to  enjoin  the  en- 
forcement of  an  ordinance  imposing  a  license 
fee  on  hackmen  and  regulating  the  use  of  streets 


Appeal  from  District  Court,  Dallas  County; 
J.  C.  Roberts,  Juclge. 

Action  by  N.  Kissinger  and  others  against 
S.  J.  Hay  and  others.  From  a  Judgment  ot 
dismissal,  plaintiffs  appeal.    Affirmed. 

M.  M.  Parks,  J.  M.  Overstreet,  and  Boss 
M.  Scott  for  appellants.  J.  J.  ColUns  and  J. 
O.  Robertson,  for  appellees. 

RAINET,  C.  J.  This  is  an  Injnnotimi  suit 
brought  by  appellants  to  enjoin  tbe  board  of 
commissioners  of  the  city  of  Dallas  from 
tbe  enforcem«)t  of  an  ordinance  of  said  dty 
regulating  the  standing  of  move  wagons,  ex- 
press wagons,  hacks,  and  otlier  vehicles  let 
for  hire  upon  the  streets  of  said  dty.  and 
providing  a  Ucoise  fee  therefor.  A  tempo- 
rary injunction  was  granted.  Defendant  an- 
swered by  exceptions,  and  moved  to  dissolve, 
upon  a  hearing  of  which  the  exceptions  weiv 
sustained,  the  injunction  dissolved,  and  plahi- 
tlffs'  cause  dlsmhased,  from  which  this  ap- 
peal is  prosecuted. 

Plaintiffs'  i>etltlon  alleged,  in  substance, 
that  they  were  threatened  to  be  prosecuted  for 
a  violation  of  the  ordinance,  and  that  tbv 
would  be  g^reatly  harrassed,  annoyed,  and  op- 
pressed, and  that  a  multiplicity  of  prosecu- 
tions would  follow,  at  great  cost  and  expense 
to  the  appellants ;  that  said  ordinance  Is  un- 
constitutional, unreasonable,  and  expressive, 
and  void,  because  it  gives  to  the  board  of  com- 
missioners the  discretion  to  say  who  shall  and 
who  shall  not  have  a  permit  under  the  same, 
and  because  It  Is  therefore  discriminatory 
and  partial ;  tliat  the  limits  contained  in  the 
ordinance,  and  the  flues  and  penalties  at- 
tached for  disobedience  of  it,  are  unreason- 
able, and  that  the  enforcement  of  the  ordi- 
nance would  amount  to  the  practical  confisca- 
tion of  appellants'  property;  that  said  ordi- 
nance practically  excluded  appellants  from 
doing  business  in  the  city;  that  the  license 
fee  Imposed  by  the  said  ordinance  upon  the 
appellants  was,  in  effect,  double  taxation. 
Section  7,  subd.  4,  of  the  charter  of  Dallas 
(Sp.  Act  Leg.  1907,  p.  584,  c.  71,  art.  2),  glT«e 
to  the  cil7  the  power  "to  lay  out,  eatabUsh, 
open,  alter,  widen,  lower,  raise,  extend, 
grade,  narrow,  care  for.  pave,  supervise, 
maintain  and  improve  streets,  alleys,  side- 
walks, squares,  parks,  public  places  and 
bridges,  and  to  vacate  and  close  the  same, 
and  to  require  the  removal  from  the  streets  \ 
and  sidewalks  of  all  obstructloiis,  •  •  * 
signs,  fruit  stands,  show  cases,  and  encroach- 
ments of  every  character  upon  said  streets  | 
and  sidewallu."  Section  43,  of  art.  14,  among 
other  powers  confers  the  following:  **To  li- 
cense, tax,  and  regulate  draymen,  hadcmen. 
omnibus  drivers,  baggage  wagon  drivers,  and 
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A  Prebble  employed  appellant  to  work  on  said 
railroad.  His  labor  conaisted  in  grading 
and  leveling  the  roadbed.  He  received  time 
diecks  for  bla  Individual  labor  to  the  amount 
of  $66.70.  He  also  bought  time  checks  from 
otber  laborers  to  the  amount  of  1106.03.  On 
tlie  let  day  of  July,  1903,  he  recovered  judg- 
ment before  a  justice  of  the  peace  in  Baxter 
county  against  Plggot  &  Prebble  for  both 
amounts,  and  no  part  of  said  judgment  has 
been  paid.  The  object  of  this  action  on  the 
part  of  appellant  is  to  enforce  a  Hen  on  the 
railroad  of  appellee  for  tbe  payment  of  said 
sum  of  166.70  and  accrued  interest.  Tbe 
chancellor  found  in  favor  of  appellee,  and 
a  Judgment  was  rendered  in  its  favor  for 
costs.    Tbe  case  is  here  regularly  on  appeal. 

"W.  8.  Chastain,  for  appellant  T.  M.  Me- 
hafly,  J.  B.  Williams,  and  Horton  &  South, 
for  appellee. 

HART,  3.  (after  stating  the  facts  as  above). 
The  chancellor  evidently  proceeded  upon  the 
theory  that  'Piggot  &  Prebble,  tbe  snt>contract- 
ors,    were  necessary   parties  to  the  action, 
and  that  is  the  question  presented  to  us  for 
-determination.    In  tbe  case  of  St  Iioule,  Iron 
Mountain  &  Son.  R.  Co.  ▼.  Love,  74  Ark.  528, 
86  S.  W.  395,  the  court  in  construing  sections 
'6661  and  6663  of  Kirby's  Digest,  under  which 
this  action  is  brought,  said:     "It  is  clear 
that,  where  a  contractor  or  subcontractor  is 
the  primary  debtor,  the  suit  should  be  against 
him  to  establish  the  liability  and  not  against 
the  railroad  company  primarily.    They  may 
both  be  joined  in  the  suit,  the  contractor  so 
that  tbe  debt  may  be  established  against  him, 
and  the  railroad  company  so  that  the  Hen 
tberefor  may  be  adjudged  against  its  prop- 
-erty:   but  it  does  not  follow  that  a  personal 
judgment  must  be  rendered  against  the  con- 
tractor before  a  Hen  can  be  declared  against 
tbe  railroad  company."    See,  also,  S.  B.  Lut- 
trell  &  Co.  V.  KnoxvHle,  L.  &  J.  R.  Co.,  105 
S.  W.  (Tenn.)  565.  and  cases  cited.    In  Jones 
on  Liens,  par.  1303,  the  rule  is  stated  as  fol- 
lows:   "A  subcontractor  who  holds  an  open, 
unsettled,   or  disputed  account  against  the 
principal    contractor   should   obtain   au   ad- 
judication of  this  before  seeking  to  establish 
a  H&a  against  the  owner,  or  at  the  same  time 
that  he  seeks  to  do  so.     He  should  either 
obtain   a    judgment    against    the   contractor 
before  bringing  an  action  to  enforce  tbe  lien, 
or  he  should  make  tbe  contractor  a  party  to 
that    action.     The   burden   of    ascertaining 
whether  there  is  any  defense  to  the  action 
ought  not  to  be  put  upon  the  owner  of  the 
property.     He  is  not  presumed  to  have  any 
knowledge  upon  the  subject.    Turtber  than 
this,  if  the   contractor   establishes   bis   Hen 
against  the  property,  and'  the  owner  is  com- 
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mere  open  account." 

In  the  present  case  the  raHroad  company, 
which  is  tbe  owner  of  the  property,  sought  to 
be  reached  by  the  lien,  has  been  furnished 
with  an  adjudicated  claim.  The  account  be- 
tween appellant  and  tbe  subcontractors  be- 
came res  adjndicata  by  the  judgment  of  the 
justice  of  tbe  peace  from  which  no  appeal 
was  taken,  and  that  is  all  tliat  could  have 
been  accomplished  by  making  the  subcontrac- 
tors parties  to  this  action.  Since  the  object 
in  making  tbe  subcontractors  parties  to  this 
suit  was  to  fix  the  liabUity  of  appellant 
against  them,  and  since  that  had  already  been 
established  by  a  judgment  of  a  court  of  com- 
petent jurisdiction,  we  are  of  the  opinion 
that  the  chancellor  erred  in  not  enforcing  a 
Hen  against  the  railroad  of  appeUee  in  favor 
of  appellant  for  the  amount  sued  for;  the 
undisputed  evidence  showing  that  it  luia  not 
been  paid. 

The  decree  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a 
decree  in  accordance  with  this  opinion.         ' 


GRBER  et  aL  t.  COOK. 
(Supreme  Court  of  Arkansas.    Nov.  16,  1906.) 

1.  Injunction  (t  33*)— Subjects  or  Rbuef 
—Surra— Evasion  or  Exbmftion  Laws. 

When  debtor  and  creditor  reside  in  tbe 
same  state,  the  creditor's  attempt  to  evade  the 
exemption  laws  of  that  state  by  suing  in  a  for- 
eign jurisdiction  may  be  enjoined. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  i  70;   Dec.  Dig.  i  33.*] 

2.  Venue  (§  26*)— KBSinBWCK  or  Pasties. 

That  an  attorney  to  whom_  part  of  a  claim 
was  assigned  for  his  services  in  collecting  the 
claim  was  a  resident  did  not  prevent  suit  in  an- 
other state,  where  tbe  original  creditor  resided. 
[Ed.  Note. — For  other  cases,  see  Venue,  Cent. 
Dig.  S  40;   Dec.  Dig.  $  26.*] 

3.  Abatement  and  Revival  (g  13*)— Penden- 
CT— Right  to  Bbinq  New  Suit. 

That  suit  on  a  claim  was  pending  within 
tbe  state  did  not  prevent  a  new  action  thereon 
in  another  state. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  {  92;   Dec  Dig.  S  13.*] 

4.  Injunction   (§  33*)  —  Vexatious  Suits  — 
Right  to  Enjoin. 

That  a  creditor  sued  a  resident  in  a  for- 
eign jurisdiction  solely  to  vex  and  oppress  him 
does  not  authorize  injunction  against  such  suit ; 
the  remedy,  if  any,  being  at  law  for  malicious 
abuse  of  process. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  S  70;   Dec.  Dig.  {  33.*] 

Appeal  from  Pulaski  Chancery  Court; 
Frank  H.  Dodge,  Special  Judge. 

Action  by  W.  H.  Cook  against  W.  L,  Greer 
and  another.  From  a  judgment  for  plaintifT, 
defendants  appeal.  Reversed,  with  directions 
to  dismiss. 
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Mcculloch,  J.  cook  is  a  railroad  loco- 
mottre  engineer  and  resides  in  Pulaski  coun- 
ty, Ark.,  and  one  Shilling,  acting  tlirougli  tils 
agent  and  attorney,  Greer,  sued  liim  before  a 
Justice  of  the  peace  of  Pulaski  county,  for  a 
debt  of  $51.32  alleged  to  be  due  on  open  ac- 
count for  goods  sold.  Judgment  was  render- 
ed in  favor  of  Shilling  for  the  alleged  debt 
and  cost,  and  afterwards  a  writ  of  garnish- 
ment was  Issued  on  the  Judgment  and  served 
on  Cook's  employer,  the  St  Lciuis,  Iron 
Mountain  &  Southern  Railway  Company  to 
seize  bis  wages.  He  appealed  from  the  Judg- 
ment of  the  Justice  of  the  peace  to  the  cir- 
cuit court,  and  superseded. the  Judgment 

While  the  case  was  pending  In  the  circuit 
court  Shilling  and  Greer  (an  interest  in  the 
alleged  debt  having  been  asslgrned  to  the  lat- 
ter in  payment  for  his  services  as  collecting 
agent)  assigned  the  claim  to  one  Dart  at  Kan- 
sas City,  Mo.,  for  the  sole  purpose  of  having 
a  new  suit  brought  on  the  claim  in  Dart's 
'name  In  the  state  of  Missouri.  The  new  suit 
was  Instituted  at  Kansas  City,  including  gar- 
nishment proceedings  against  the  railway 
company  to  seize  the  same  wages  of  Cook 
covered  by  the  garnishment  in  the  Arkansas 
suit  Cook  then  instituted  the  present  action 
in  equity  to  enjoin  the  further  prosecution  of 
the  Missouri  action,  alleging  that  it  was  being 
prosecuted  in  another  state  for  the  purpose 
of  defeating  bis  .right  of  exemptions  as  a 
resident  of  the  state  of  Arkansas.  He  also 
alleged  in  his  complaint  that  he  did  not  owe 
the  alleged  debt  The  chancellor  granted  a 
perpetual  injunction  as  prayed  for,  and  also 
rendered  a  decree  in  Cook's  favor  for  the  sum 
of  $75  damages  found  to  have  been  sustained 
on  account  of  the  wrongful  prosecution  of  the 
Missouri  action.  Shilling  and  Dart,  being 
nonresidents  of  the  state,  were  not  made  par- 
ties to  the  suit ;  Greer  and  the  railroad  com- 
pany being  the  only  defendants.  It  seems  to 
be  well  established  by  authority  that,  when 
a  debtor  and  creditor  are  resident  of  the  same 
state,  an  attempt  of  the  latter  to  evade  the 
exemption  laws  of  the  state  of  their  domicile 
by  bringing  suit  in  another  state  may  be  en- 
Joined  by  a  chancery  court  Griffith  v.  Langs- 
dale,  53  Ark.  71,  13  S.  W.  733,  22  Am.  St 
Rep.  182;  Note  to  Rader  v.  Stubblefield,  10 
Am.  &  Eng.  Ann.  Gas.  p.  26.  And  the  same 
doctrine  Is  often  extended  so  as  to  prevent 
other  evasions  of  the  laws  of  the  state  of  the 
domicile  of  the  parties.  But  this  court  in 
the  case  at>ove  cited  expressly  limited  the 
application  of  the  rule  to  suits  between  par- 
ties residing  in  the  same  state,  and  refused 
to  enjoin  a  resident  of  another  state  from 
suing  In  that  state  a  citizen  of  this  state,  even 
though  the  effect  of  it  was  to  prevent  the  lat- 
ter from  getting  the  benefit  of  bia  exemptions. 


BuiL  Buu^uL  lu  ue  tfujuiiicu,  uur  UUCX9  uut;  prwi 

show  definitely  where  they  reside,  but  it  does 
show  that  Shilling,  the  original  creditor,  is  not 
a  resident  of  the  state  of  Arkansas.  He  may 
have  been  a  resident  of  the  state  of  Missouri 
for  aught  the  record  discloses.  It  was  tbe  duty 
of  aiQ)ellee  to  allege  and  prove  facts  salBcient 
to  entitle  him  to  the  relief  sought,  and.  tiav- 
ing  failed  to  do  so,  tbe  relief  must  b&  denied 
It  is  true  that  Greer,  to  whom  an  interest  in 
the  debt  alleged  to  be  due  from  aK>eUee  had 
been  assigned  as  compensation  for  tiis  serr- 
Ices  in  collecting  it,  resided  in  tills  state,  but 
as  his  co-creditor  resided  in  anoth^  state, 
they  bad  the  right  to  bring  another  action 
there  to  collect  the  debt 

The  fact  that  an  action  was  first  instituted 
and  was  pending  here,  when  the  new  action 
was  commenced  in  Missouri,  does  not  alter 
tbe  case.  Whether  or  not  tbe  bringing  of  a 
new  action  in  a  foreign  Jurisdiction  cqperates 
as  an  abatement  of  the  action  here  we  need 
not  decide.  The  result  turns  upon  tbe  right 
of  the  creditor  to  bring  his  action  in  another 
state  without  .being  open  to  the  <iULTge  of 
having  fraudulently  evaded  tbe  laws  of  tliis 
state,  and,  if  he  had  the  right.  In  tbe  first 
instance,  to  sue  In  another  state,  tbe  fact  tliat 
be  bad  already  Instituted  suit  here  does  not 
cut  off  that  right  The  fact  that  the  creditor 
instituted  the  suit  in  a  foreign  jurisdiction 
for  tbe  sole  puri)ose  of  vexation  and  oppres- 
sion does  not  authorize  the  interpoBltlon  of  a 
court  of  equity  by  Injunction.  The  remedy, 
if  any,  Is  at  law  for  the  malicious  abuse  of 
process.  Baxley  v.  Laster,  82  Ark.  236.  101 
S.  W.  755,  10  L.  R,  A.  (N.  S.)  983,  118  Am. 
St  Rep.  64.  The  case  of  Pickett  v.  Fergnscn. 
45  Ark.  177,  65  Am.  Rep.  545,  which  Is  reUed 
on  by  appellee  to  sustain  the  decree,  has  no 
application,  for  there  the  court  of  eijolty  In 
this  state  bad  assumed  Jurisdicti<m  of  all  tlie 
parties  and  the  subject-matter  of  the  litiga- 
tion on  other  well-established  grounds  of 
equity  Jurisdiction,  and,  as  an  incident  to 
the  proper  adjudication  of  the  matters  involv- 
ed, enjoined  one  of  the  parties  from  itrosecot- 
Ing  a  suit  in  Tennessee  involving  the  same 
issues.  The  injunction  was  granted  at  the 
instance  of  cross-complainants  and  tliis  court 
approved  it  on  the  ground  that  inasmnch  as 
all  of  the  necessary  parties  were  not  before 
the  Tennessee  court  CMnpIete  relief  could  not 
be  given  them.  No  such  state  of  facts  exists 
in  the  present  case.  Here  the  Jurisdiction  of 
the  chancery  court  was  Invoked  for  tbe  sole 
purpose  of  granting  an  injunction  to  stop 
the  prosecution  of  an  action  at  law  bi  a  for- 
eign Jurisdiction. 

We  are  clearly  of  the  opinion  that  no 
grounds  are  shown  for  equitable  interfer«nc«'. 
and  the  decree  is  therefore  reversed,  witb  di- 
rections to  dismiss  the  complaint 
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to  give,  an  Instruction  telling  the  Jur7  that 
the  state  had  failed  to  show  that  the  state- 
ment made  by  the  defendant  was  material, 
and  that  they  must  acquit  the  defendant 
The  evidence  Is  undisputed  that  Mallory  was 
on  trial  charged  with  the  crime  of  arson, 
and  the  state,  to  sustain  this  charge,  intro- 
duced the  defendant,  who  swore  he  saw  him 
aet  fire  to  and  bum  the  house  charged  in  the 
Indictment  at  the  time  and  place  therein 
mentioned.  There  is  the  testimony  of  two 
witnesses,  and  some  circumstances  in  addi- 
tion thereto,  that  this  testimony  was  false, 
lliere  was  no  other  testimony  on  the  sub- 
ject Chief  Justice  English  said:  "When 
there  Is  no  dispute  about  the  facts  sworn  to, 
the  question  whether  the  testimony  on  which 
perjury  is  assigned  is  material  is  a  qnestion 
of  law,  to  be  decided  by  the  court,  and  not 
«f  fact,  to  be  passed  on  by  the  Jury."  Nel- 
son T.  State,  82  Ark.  182.  The  court  left  it 
to  the  Jury  to  say  whether  the  testimony 
was  material  or  not;  and,  in  view  of  the 
«vldence  just  outlined,  there  could  be  no 
other  finding  than  that  It  was  material,  but 
It  would  hare  been  within  the  province  of 
the  court  to  have  told  the  jury  that  the  evi- 
dence was  material.  Certainly  there  is  no 
prejudicial  error  In  refusing  to  direct  a  ver- 
dict because  the  state  did  not  introduce  tes- 
timony to  prove  that  alleged  perjured  tes- 
timony was  material  when  it  went  to  the 
very  gist  of  the  case,  and  was  shown  by  the 
undisputed  evidence  In  the  case. 

Finding  no  error  in  the  case,  the  judgment 
Is  afBrmed. 


MATHT  V.  MATHT. 

(Supreme  Court  of  Arkansas.     Nov.  2,   190S. 
On  Rehearing,  Nov.  30,  1908.) 

1.  Divorce  (I  48*)— Rbcowciliatioh— Cokdo- 

NATION. 

Where  a  hnsband  and  wife  met  and  con- 
fessed their  past  offenses  to  eadi  other,  and  each 
forgave  the  other  and  resumed  the  marriage  re- 
lation, they  thereby  condoned  all  past  causes 
for  divorce. 

(E!d.    Note.— For    other    cases,    see    Divorce, 
Cent.  Dig.  §S  172, 174. 176, 178 ;  Dec.  Dig.  §  49.»] 

2.  Husband  and  Wife  (J  48*)— Convetancib 
BY  Wife  to  Husbani>— Effect. 

A  conveyance  by  a  wife  to  her  hnsband 
passes  only_  the  equitable  title;  the  legal  title 
remaining  in  her. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  i  242 ;    Dec.  Dig.  {>  48.*] 

3.  Deeds  (§  196*)— Conveyance  by  Wife  to 
Husband  —  Invalidity  —  Pbesumption  — 
Burden  op  Pboof. 

Because  of  the  confidential  relation  exist- 
ing between  husband  aud  wife,  a  conveyance  by 
the  wife  to  the  husband  may  be  attended  with  a 
presumption  against  its  validity  for  undue  In- 
fluence and  will  be  closely  scrutinized ;  the  bur- 
den being  on  the  husband  to  establish  that  it 


Liini.  i-vuLc. — r  ur  uuier  caoev,  see  x/eeuB,  \jan, 
Dig.  (  688;    Dec.  Dig.  |  196.*] 

4.  Divorce  (f  249*)— Disposition  or  Piom- 
TY— Restoration  to  Wife— Lien. 

Where  a  wife  during  her  marriage  conn;- 
ed  property  to  her  hnsbuid  and  be  removed  in- 
cumbrances therefrom,  paid  inanianoe,  tuts, 
fixed  charges  and  made  permanent  impnin- 
ments,  after  divorce  for  her  fault  the  husbandi 
equitable  title  should  <nily  be  divested,  and  tiu 
property  vested  absolutely  in  the  wife  on  brr 
repaying  the  amounts  so  mvested  by  him,  vitli 
interest  leas  the  net  amount  of  rents  wliidi  Iw 
received  therefrom. 

(Ed.  Note. — For  other  cases,  see  Dimce, 
Cent  Dig.  {{  706,  709 ;    Dec.  Dig.  |  249.'] 

Appeal  from  Garland  Chancery  Court;  Al- 
pbon2o  Curl,  Chancellor. 

Action  by  Delia  J.  Mathy  against  Joaepli 
Mathy,  in  which  defendant  filed  a  crosa-bUL 
From  a  Judgment  denying  relief  to  either  psr- 
ty,  defendant  appeals.  Beveraed  and  reminl- 
ed,  with  directions. 

O.  V.  Teague,  for  appellant  S.  W.  Le^t 
M.  S.  Cobb,  and  Wood  ft  Henderson,  for  ap- 
pellee. 

HART,  J.  Delia  J.  Hathy  Instituted  an  a^ 
tion  for  divorce  against  Joseph  Mathy  Is  tbe 
chancery  court  of  Garland  county  on  the  19tli 
day  of  April,  1906,  and  the  case  is  here  on 
appeal. 

The  complaint  alleges  a  marriage  on  W 
3,  1885,  in  Chicago,  111.,  a  residence  hi  A^ 
kansas  for  the  statutory  period  required  (or 
divorce,   and   for   cause   of   divorce  asslps 
cruel    treatment    and    personal    Indisnltiei' 
She  prays  for  alimony,  attorney's  fees,  and 
for  general  relief.    On  May  23,  1906,  JoEepb 
Mathy  answered,  admitting  the  marriage  ani     , 
residence  In  tbe  state  of  Arkansas,  bnt  denia 
all  the  other  material  alleg^atlons  of  the  com-     . 
plaint    On  May  30,  1906,  he  filed  bis  cross- 
complaint,   alleging  that   appellee  bad  beea     ^ 
guilty  of  adultery  with  divers  persons  named 
in  his  cross-complaint    On  June  9,  1906,  ap-     | 
pel  lee  answered  the  cross-complaint   She  (l^ 
nled  adultery  on  her  part,  and  charged  a^     | 
pellant  with  adultery  with  various  womoa 
named  by  her  in  ber  amended  bill.    Subse-     | 
quently  several  amendments  were  made  to 
the  pleadings,  which  consisted  In  addltimal     | 
charges  of  adultery  by  each  and  a  denial  I'f 
the  charges  by  the  other.     Tbe  dianceU"? 
found    both   parties   equally    at   fanlt.  tti 
therefore  rendered  a  decree  dismissing  ^^ 
the  complaint  and  the  cross-comptahit  fot 
want  of  equity.    A  large  amount  of  tesUnionr 
was  taken  on  each  side     On  account  of  tU 
vulgar  details,  we  will  refrain  from  makiK 
an  abstract  of  the  testimony.    Besides,  it 
would  serve  no  useful  purpose.   A  careful  ei- 
aminatlon  of  the  evidence  leads  us  to  coa- 
elude  that,  whatever  may  have  been  the  sia-' 
of  each  against  the  marriage  vows,  about  tl* 
beginning  of  the  year  1905  they  conffss^ 
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For  the  reasons  given,  tbe  decree  must  be 
reversed  and  tbe  cause  remanded,  wltb  di- 
rections to  enter  a  decree  In  accordance  wltb 
tbls  opinion.  Tbe  cbancellor  may,  tf  be  deem 
It  necessary,  give  leave  to  eltber  party  to  In- 
troduce further  evidence  In  regard  to  the 
amounts  expended  by  appellant'  and  tbe  rents 
received  by  blm  on  tbe  Magnolia  Hotel 
property. 

On  Rehearing. 

Tbe  original  opinion  in  tbls  case  will  be 
so  amended  as  to  allow  appellant  all  amounts 
expended  by  him  in  clearing  the  title  and  re- 
moving Incumbrances  from  the  property,  in- 
surance, taxes,  and  fixed  charges  against  it 
paid  by  lilm,  and  all  permanent  Improve- 
ments, if  any,  made  by  lilm,  wltli  the  legal 
rate  of  Interest  from  date  of  payment  if  the 
same  be  shown  in  an  equitable  accounting  to 
be  just  charges.  These  amounts  should  be 
credited  by  the  net  amount  of  rents  received 
by  blm. 

In  all  other  respects  tbe  motion  for  rehear- 
ing Is  denied. 


.    HAMITBR  V.  BEOWN. 
(Supreme  Court  of  Arkansas.     Nov.  16,  1906.) 

1.  Appeai,  and  Ebbob  ({  1002*)— Review— 
QuE8no2«s  of  Fact. 

The  Supreme  Court  wfll  not  interfere  with 
a  finding  by  the  jury  on  conflicting  testimony. 
.  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3935-3937;  Dec  Dig.  t 
1002.*] 

2.  Bnxs  ARD  Notes  ({  350*)  — Bona  Fide 

PUBOHABEBB  —  PbE-EXIBTINO    DEBT  —  "DUB 

CouBSE  OF  Business"- "Holdeb  fob  Yai,- 

nE." 

One  who  takes  negotiable  paper  in  payment 
of  an  antecedent  debt  before  maturity  and  with- 
out notice,  actual  or  otherwise,  of  any  defect, 
receives  it  "in  due  course  of  business,"  and  be- 
comes, within  the  meaning  of  commercial  law, 
"a  holder  for  value." 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  924-936;  Dec.  Dig.  {  369.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2223;  vol.  4,  p.  3320.] 

3.  Bills  and  Notes  «  871»)  — Boka  Fide 
FuBcnASEBS— Defenses  —  Aocouuodatioh 
Papeb. 

A  bona  fide  holder  for  value  of  accommoda- 
tion paper  taken  in  due  course  of  business  may 
enforce  it  against  the  makere  although  he  knew 
when  he  received  it  that  one  of  them  was  an 
accommodation  surety. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  964 ;   Dec.  Dig.  {  371.*] 

4.  Appeai.  and  Bbbob  ((  1033*)— Review— 
Habmlesb  Ebbob— iNSTBncTioNS. 

A  party  cannot  complain  of  instructions 
which  are  too  favorable  to  him. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  4052-4062;  Dec.  Dig.  I 
1033.*] 

Appeal  from  Circuit  Court,  Pulaski  Conn- 
ty;   Edward  W.  Wlnfleld,  Judge. 
.\ptlon  by  Leslie  T.  Brown  against  J.  H. 


Dan  W.  Jones,  for  appellant.    B.  iS.  Mer- 
riman,  for  appellee. 

McCTJLLOCH,  J.  This  is  an  actioa  insti- 
tuted by  appellee  on  three  negotiable  promis- 
sory notes  executed  to  him  by  appellant  as 
one  of  the  joint  makers  with  W.  T.  Tncker 
and  T.  H.  Davis.  Appellant  and  Davis  sign- 
ed ttie  notes  as  joint  makers,  bnt  were  in 
fact  only  accommodation  sureties  for  Tott- 
er, which  fact  was  known  to  appellee  whoi 
be  accepted  the  notes.  Tncker  was  indebted 
to  appellee  for  a  sum  of  money  collected  as 
attorney  for  the  latter,  and  appellee  testi- 
fied that  the  notes  were '  delivered  to  him  in 
satisfaction  of  the  debt  Tncker  admitted 
that  be  was  indebted  to  appellee  for  money 
collected  as  the  latter's  attorney,  bat  denied 
that  tbe  notes  were  delivered  in  satlBfaetim 
of  this  debt  He  testtfied  that  lie  delivered 
the  notes  to  appellee  for  the  latter  to  oae  as 
collateral  in  borrowing  money,  and  tbat  he 
represented  to  app^ant  when  he  requested 
him  to  sign  as  surety,  that  the  notes  w««  to 
lie  used  only  for  that  purpose.  Appellant  also 
testified  that  he  signed  tlie  notes  upon  said 
representations  made  to  him  by  Thicker  tbat 
the  same  were  for  appellee's  use  as  collateral 
in  borrowing  money.  Appellee  did  not  nego- 
tiate the  notes,  bat  kept  them  until  maturity, 
and  afterwards  institated  tills  action  on 
them. 

There  Is  no  dlspnte  in  tbe  evidence  as  to 
these  representations  t>eing  made  by  Tncker 
to  appellant  to  induce  him  to  sign  the  notes, 
and,  as  the  verdict  of  tbe  jury  has  settled 
in  appellee's  favor  tbe  conflict  between  his 
testimony  and  Tucker's  as  to  the  pnrpose  for 
which  the  notes  were  delivered,  we  must 
treat  it  as  settled  tbat  tbe  notes  were  pat 
into  circolation  t>y  Tncker  for  a  pnrpose  not 
in  accordance  with  bis  representations  to  ap- 
I)ellant  when  he  obtained  the  latter's  sig- 
nature. Appellant,  then,  has  made  out  a  de- 
fense, except  as  against  a  bona  fide  holdo'  of 
the  notes  for  value.  Can  appellee,  who  ac- 
cepted the  notes  in  payment  of  an  anteoedoit 
indebtedness  from  Ta(±er,  the  principal, 
dalm  as  an  innocent  holder  for  valae?  Tbls 
court  has  answered  ttiat  question  In  tbe  af- 
firmative. Tabor  v.  Merchants'  National 
Bank,  48  Ark.  454,  3  S.  W.  805,  S  Am.  St 
Rep.  241.  In  that  case  the  court  held  that 
"one  who  takes  negotiable  paper  in  pay- 
ment of  an  antecedent  debt  before  maturity 
and  without  notice,  actual  or  otherwise,  of 
any  defect  thereto,  receives  it  In  dne  conne 
of  business,  and  becomes,  within  the  meanlnc: 
of  commercial  law,  a  bolder  for  value."  Tbe 
fact  that  appellee  knew  when  be  received  the 
notes  that  appellant  was  an  accommodation 
surety  does  not  affect  his  right  to  recover. 
Evans  T.  Speer  Hardware  Co.,  65  Aifc.  204. 
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(Sapreme  Coort  of  Arkanau.    Not.  16,  1906.) 

1.  Tbiai.  (I  11*)  — Causes  fob  Pabtioulab 
Dockets— Bquitabu  Defesbes. 

Defendants'  answer  in  an  action  on  notes 
states  no  equitable  defense,  and  so  does  not  en- 
title them  to  a  transfer  to  equit;,  execution  of 
the  notes  being  admitted,  and  the  answer  merely 
averring  that  it  Is  impossible  for  defendants  to 
state,  owing  to  the  large  number  of  transactions 
between  the  parties,  the  calculations  of  interest 
on  various  notes,  various  offsets,  and  appropria- 
tions of  collateral  to  various  notes,  jast  what 
amount  is  due  on  the  notes  sued  on ;  this  being 
a  mere  invitation  to  have  an  accounting  to  ascer- 
tain whether  or  not  there  is  a  defense,  and  noth- 
ing appearing  that  could  not  be  ascertained  in 
a  court  of  law  without  an  equitable  accounting. 

[Bd.  Note.— For  other  cases,  gee  Trial,  Cent. 
Dig.  8  29;  Dec  Dig.  J  11.*] 

2.  CoBPOBATiONs  (I  123*) — Stock- Tbanbtebs 
— ^Rbcoboino. 

Klrby's  Dig.  t  849,  xeqniring  the  lecordlng 
of  transfers  of  stock,  does  not  apply  to  trans- 
fers for  collateral  security,  but  only  to  actual 
sales. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {f  481,  491 ;  Dec.  Dig.  {  123.*] 

8.  Cobpobationb  (I  123*)— Stock— Tbansfeb 
— Transfeb  on  Books. 

Kirby's  Dig.  {  853,  requiring  stock  of  a 
corporation  to  be  transferred  on  its  books  as  it 
shall  provide,  does  not  invalidate,  as  between 
the  parties,  a  transfer  of  stock  as  collateral 
by  i^livery  of  the  certificates,  without  notice 
to  the  corporation  or  transfer  on  its  books. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent.  Dig.  {|  481,  491 ;  Dec  Djg.  §  123.*] 

4.  CoKPOBATione  (J  123*)  —  Stock  —  Succes- 
sive Tbansfebs  as  Collatekaij— Dutt  to 
Recobd. 

Where  stock  was  transferred  as  collateral, 
first  by  W.  to  defendant;  and  then  by  detenuaut 
to  plaintiff^  any  neglect  m  not  having  the  trans- 
fer from  W.  to  defendant  recorded  was  that  of 
defendant,  so  that  plaintiff  is  not  liable  to  de- 
fendant for  lass  of  the  stock  on  account  there- 
of   through  W.'s  selling  it. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec   Dig.  {  123.*] 

5.  cobpokattors  (§  123*)— cobpobatk  stock 
— tsarsfeb  as  gou:.atebai/— neglect  of 
Pledgees— Pleading. 

The  answer  in  an  action  on  notes,  alleging 
that  W.  transferred  stock  to  defendant  as  collat- 
eral, and  that  defendant  then  transferred  it  to 
plaintiff  as  collateral,  that  plaintiff  neglected  to 
have  the  transfers  recorded  or  transferred  on  the 
books  of  the  corporation ;  that  plaintiff,  then  and 
long  afterwards  knowing  W.  was  insolvent,  per- 
mitted him  to  sell  and  dispose' of  the  stock;  uiat 
it  was  plaintiff's  duty  to  use  ordinary  diligence 
to  preserve  the  collateral,  but  it  failed  to  have 
the  collateral  recorded  or  transferred  as  requir- 
ed by  law,  or  to  realize  on  or  protect  it;  and 
that  bat  for  the  negligence  of  plaintiff,  as 
herein  stated,  said  stock  would  have  been  pro- 
tected, appropriated,  and  applied  on  the  notes — 
merely  cnaiges  negligence,  an  that  the  stock  was 
lost  by  plaintiff  not  having  its  assignment  re- 
corded and  transferred  on  the  corporation's 
books,  and  not  that  plaintiff  turned  the  stock 
over  to  W.  and  by  such  surrender  permitted 
him  to  sell  it,  which  would  have  been  a  conver- 
sion. 

[iSd.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  {  123.*] 


Mere  delay  of  plaintiff  in  enforcing  collat- 
eral securities  given  it  by  defendant  does  not 
relieve  defendant  of  liability,  or  make  plaintiff 
liable  for  loss  of  the  security. 

[EU.  Note.— For  other  cases,  see  Pledges,  Cent 
Dig.  (  78:  Dec.  Dig.  |  80.*] 

Appeal  from  Clrcnlt  Court,  Polaskl  County ; 
Edward  W.  Wlnfleld,  Judge. 

Action  by  the  German  National  Bank 
against  Joseph  Loeb  and  another.  Judgment 
for  plaintiff.    Defendants  appeal.    Affirmed. 

On  the  30tb  of  April,  1906,  the  German 
National  Bank  brought  suit  against  Joseph 
Loeb  and  Helen  Loeb  for  a  balance  upon  two 
promissory  notes.  On  November  5,  1906,  the 
defendants  filed  an  answer  and  counterclaim. 
On  March  15,  1907,  the  plaintiff  filed  a  reply 
to  the  coimterdalm,  and  on  March  26,  1907, 
the  defendant  filed  a  motion  to  transfer  to 
equity,  which  was  as  follows,  to  wit:  "De- 
fendants state  that  beginning  in  September, 
1899,  they  borrowed  money  up  to  and  includ- 
ing July,  1903,  from  the  plaintiff;  that  from 
time  to  time  during  said  period  they  execut- 
ed to  plaintiff  about  75  notes,  ranging  In 
amount  of  from  |500  to  $i::,000;  that  said 
notes  were  usually  made  payable  from  30  to 
120  days,  and  were  discounted  at  the  bank 
of  said  plaintiff  by  said  defendants  at  the 
time  of  their  execution,  which  notes  were  gen- 
erally renewed  from  time  to  time  during  said 
period ;  that  as  many  as  16  or  20  notes  were 
so  made  and  renewed  during  each  year  cov- 
ering said  period;  that  the  average  amount 
borrowed  or  renewed  each  year  amounted  to 
about  $20,000,  or  an  aggregate  of  approxi- 
mately $90,000 ;  that  during  said  period  they 
also  Indorsed  notes  at  said  bank  for  other 
parties  to  the  amount  approximately  of  from 
$65,000  to  $75,000;  that  to  secure  said 
amounts,  including  the  notes  sued  upon  here- 
in, and  the  indorsements  made  by  them,  they 
deposited  with  said  bank  from  time  to 
time  certain  collateral  security,  ranging  In 
amounts  from  $15,000  to  $25,000 ;  that  at  all 
times  during  said  period  there  was  always 
a  surplus  of  several  thousand  dollars  in  value 
of  collateral  In  excess  of  the  amount  defend- 
ants were  indebted  to  said  plaintiff;  that  at 
various  times  during  said  period  collateral 
so  deposited  were  realized  upon  by  said  bank, 
and  the  amounts  collected  thereon  was  ap- 
plied to  the  payment  of  the  various  notes  and 
interest  executed  by  defendants;  that  It  is 
Impossible  for  defendants  to  state,  owing  to 
the  large  number  of  transactions  between  the 
parties,  the  calculations  of  interest  on  the 
various  notes,  the  various  offsets,  and  appro- 
priations of  collateral  to  the  various  notes. 
Just  what  amount  Is  now  due,  if  any,  by  said 
defendants  upon  the  notes  sued  upon  herein ; 
that  by  reason  of  various  loans,  withdrawals, 
sales  by  the  said  Joseph  and  Helen  Wolf  of 
the  460  shares  of  stock  In  the  Little  Rock 
Building  Association  and  tbe  Ladles'  Build- 
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the  track  out  of  danger  until  the  moment  he 
suddenly  started  across,  when  he  was  instantly 
warned  and  struck  before  he  could  jump  aside, 
and  where  there  was  nothing  to  indicate  any 
infirmity  preventing  him  from  seeing  the  ap- 
proaching train. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  596-612;   Dec  Dig.  $  252.»] 

4.  Railboadb  ({  327*)— Cbossinqs— DxjTT  of 
Pedestrian. 

Generally  it  is  negligence  for  one  approach- 
ing a  railroad  crossing  to  fail  to  look  and  lis- 
ten for  approaching  trains. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1043-1066;    Dec.  Dig.  |  327.*1 

5.  Bailboadb   (S   350*)— Cbobsinos  —  Injubt 
TO  Pedestrian— CoNTBiBUTOBT  Neolioenck 

— JUBT   QT7KBnON. 

Whether  one  struck  by  a  backing  train  at 
a  public  crossing  was  guilty  of  contributory  neg- 
ligence held,  under  the  evidence,  a  jury  question. 
[Ed.   Note.— For  other   cases,   see   Railroads, 
Cent  Dig.  {§  1166-1189;   Dec.  Dig.  {  350.*] 

Appeal  from  Circuit  Court,  Union  County; 
Geo.  W.  Hays,  Judge. 

Action  by  D.  6111  Russell  against  tbe  Lit- 
tle Rock  &  Monroe  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded  for  new  trial. 

T.  M.  Mebafly  and  J.  B.  Williams,  for  ap- 
pellant   W.  B.  Patterson,  for  appellee. 

HART,  J.  D.  Gill  Russell  brought  this 
suit  In  tbe  Union  circuit  court  against  the  Lit- 
tle Rock  &  Monroe  Railway  Company  to  re- 
cover damages  which  he  allege  he  sustain- 
ed by  reason  of  the  defendant  negligently 
backing  Its  train  over  him  while  he  was  croas- 
iDg  Its  railroad  tracks  at  a  public  crossing  In 
Huttig,  Ark.  Tbe  defendant  answered,  de- 
nying the  material  allegations  of  the  com- 
plaint, and  alleged  contributory  negligence 
on  the  part  of  the  plaintiff. 

Russell,  the  plaintiff,  testified  substantially 
as  follows:  "I  am  66  years  old,  and  live  at 
Felsenthal,  Union  county,  Ark.  I  am  an 
attorney  at  law.  On  the  28th  day  of  Au- 
gust, 1906,  I  was  at  Huttig,  In  said  county, 
and,  desiring  to  go  to  FarmervlUe,  I  went 
to  the  depot  for  the  purpose  of  taking  one 
of  defendant's  trains  to  that  place.  While 
at  the  depot,  the  Monroe  train  came  In, 
going  north.  I  got  tired  of  waiting  for  my 
train,  and  crossed  over  to  the  east  side  of 
the  main  track,  intending  to  go  to  a  neigh- 
bor's to  borrow  a  horse  to  ride  to  Farmer- 
vlUe. I  walked  south  on  a  towpath  along 
the  side  of  the  main  track  towards  a  public 
crossing.  When  I  got  near  the  crossing,.  I 
turned  around  to  see  If  the  track  was  clear. 
I  looked  north  and  south,  and  did  not  see  any- 
thing to  Interfere.  The  south-bound  train  was 
late.  I  knew  that  tbe  rules  and  regulations 
of  the  railway  company  prescribed  that  trains 
on  schedule  time  had  the  right  of  way,  and 
also  that  north-bound  trains  had  the  right 


ine  mam  tracK  in  iront  or  tne  aepoL,  ana 
was  standing  still.  I  walked  leisurely  alon; 
to  the  road  crossing,  which  was  about  2^ 
steps  distant.  The  public  crossing  was  abou: 
7p  or  100  yards  from  the  iepot.  When  I 
got  there,  without  looking  bade,  I  started 
across  tbe  track.  As  soon  as  I  stepped  on 
tbe  track,  some  one  hallooed  'Look  oat'  I 
looked  up,  and  did  not  have  time  to  Jump  to 
either  slda  I  threw  up  my  bands  as  the 
train  carried  me  under.  There  was  a  ma::^ 
on  the  back  end  of  the  platform,  but  be  look- 
ed like  be  did  not  know  what  to  do.  Tbe 
train  was  backing  rapidly,  and  wasn't  mak- 
ing any  noise.  Tbe  train  crew  did  not  gire 
me  any  warning,  and.  If  tbey  had  rung  tbe 
bell  or  blown  tbe  whistle,  I  wonid  ba.ye 
heard  It  I  had  a  piece  of  cotton  in  my  ear. 
but  It  was  placed  there  loosely,  and  did  not 
Interfere  with  my  bearing.  I  did  not  knotr 
of  the  approach  of  the  train  until  tbe  boy 
hollowed  'Look  out'  after  I  had  stepped  npon 
the  railroad  track.  I  was  walking  along  tin 
east  side  of  the  track  because  tbe  path  on 
tbe  west  side  Is  too  near  tbe  rails.  Hy  in- 
juries were  severe  and  are  permanent  Tbe 
accident  happened  In  daylight"  Otber  tes- 
timony was  adduced  by  the  plaintiff  tend- 
ing to  corroborate  bis  statement  Tbe  de- 
fendant adduced  evidence  to  establish  Its  de- 
fense. The  defendant  has  appealed  from  a 
verdict  and  Judgment  in  favor  of  tbe  plain- 
tiff. 

Counsel  for  appellant  base  reversal  upon 
the  court  giving,  over  their  objection,  the 
following  instruction:  "(6)  Tbe  conrt  in- 
structs the  Jury  that  if  they  could  find  from 
tbe  testimony  that  plaintiff  was  walking  on 
or  down  defendant's  track  when  the  backlD^ 
train  struck  and  Injured  him,  but  that  If 
any  of  defendant's  train  crew  operating  said 
train  saw  or  could  have  seen  plalntUTs  dan- 
ger In  time  to  apprise  him  of  it,  or  in  time 
to  stop  the  train  after  It  appeared  that 
plaintiff  was  In  such  danger  and  tliat  from 
all  appearance  would  not  see  or  hear  tbe 
train  In  time  to  avoid  Injury,  and  such  train- 
men failed  to  warn  plaintiff  or  to  stop  tbe 
said  train,  although  they  may  farther  find 
that  plaintiff  was  at  the  time  a  trespasser  on 
said  track,  tbey  will  find  for  the  plaintiff." 
This  Instruction  was  erroneous  In  telling  tbe 
Jury  that.  If  any  of  appellant's  train  crew 
could  have  seen  appellee's  danger  In  time  to 
apprise  him  of  It  and  failed  to  warn  him. 
tbey  should  find  for  appellee,  although  tbev 
might  further  find  that  he  was  at  the  time 
a  trespasser.  It  has  been  repeatedly  held 
by  this  court  that  tbe  servants  of  a  railroad 
company  owe  a  trespasser  no  duty  except  to 
exercise  ordinary  care,  after  discovering  bis 
perilous  position,  not  to  Injure  him.  St  L. 
I.  M.  &  Sou.  R.  Co.  T.  Raines  (Ark.)  ill  & 
W.  262;  St  L.,  I.  M.  &  Sou.  R.  Co.  v.  Evans 
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ment  may  on  deiault  retake  the  property,  and 
thereby  cancel  the  debt,  or  he  may  sue  on  the 
debt,  and  thereby  affirm  the  sale,  in  which  case 
he  looks  to  the  debtor,  and  not  to  the  property. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  |{  1418-1438;    Dec.  Dig.  |  479.*] 

4.  Saxes  (i  313*)— Seixeb'b  Lien. 

A  seller's  lien  can  only  be  created  by  suit, 
and  only  where  the  personalty  is  In  the  iayer'a 
hands,  and  when  it  passes  from  the  vendee 
the  right  is  lost 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  SS  878,  870;    Dec.  Dig.  {  313.*] 

6.  Sales  (g  313*)— Selxeb's  Liek— Waives. 

A  seller  waived  the  right  to  pursue  the 
property  and  create  a  lien  thereon  by  consent- 
ing to  a  mortgage  by  the  bnyer,  also,  defeating 
the  rights  of  his  transferee,  after  maturity  of 
the  note  given  for  the  purchase  money,  to  en- 
force a  lien. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  8  313.*) 

6.  Sales  (J  477*)— Title  Rbsebvxd— Waitxb. 

A  seller  waived  a  reservation  of  title,  by 
consenting  to  a  mortgage  by  the  buyer,  as  to 
the  mortgagee  and  those  claiming  under  him. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  I  477.*] 

7.  TBIAL    (8    333*)— VKBDICT— SUFFICIBNOT. 

In  an  action  on  a  note  and  on  a  guaranty 
of  its  payment,  a  general  verdict  for  plaintiff 
was  not  insufficient  for  not  stating  the  amount 
of  recovery,  where  the  amount  was  not  in  dis- 
pute. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  784;    Dec  Dig.  g  333.*! 

8.  Appeal  and  Ebbob   (8   1033*)— Habuless 
Ebbob— Instbuctions. 

Error  in  instructions,  placing  too  great 
a  burden  of  proof  on  plaintiff,  is  not  available 
to  defendants. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4056;    Dec.  Dig.  g  1033.*] 

9.  Appeal  and  Ebbob  (8  1176*)— Bevebsal— 
New  Tbial  Unnecessabt. 

Error  in  directing  a  verdict  for  defend- 
ants, after  a  proper  verdict  for  plaintiff,  does 
not  require  a  new  trial,  and  judgment  may  b« 
ordered  on  the  first  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4580 ;   Dec  Dig.g  1176.*] 

Battle,  J.,  dissenting  in  part 

Appeal  from  Circnit  Court,  Howard  Coun- 
ty; Jas.  S.  Steel,  Judge. 

Action  by  E.  M.  Bell  against  W.  J.  Old 
and  anotber.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.  Reversed  and  re- 
manded, with  directions. 

In  1902  Old  was  the  owner  of  a  certain 
printing  plant,  and  sold  a  half  Interest  in  it 
to  Turner  for  $400.  Turner  executed  the  fol- 
lowing note: 

"Nashville,  Arkansas,  July  21,  1902.  On 
or  before  November  1,  1003,  I  promise  to  pay 
to  the  order  of  W.  J.  Old  the  sum  of  four 
hundred  dollars  with  Interest  from  date  until 
paid  at  the  rate  of  ten  per  cent  i)er  annum. 
This  note  Is  given  for  a  part  of  the  purchase 
money  for  the  following  property,  one  Chand- 
ler and  Price  jobber,  one  Chandler  &  Price 


hj>/^   jMyv   mat   VM.    w\Aj    bj^^   OAiiA   ctxA    ^r^."^'     ua- 

tares  In  and  now  belonging  to  tbe  Howard 
County  Times  office  at  Nashville,  Arfcmmm 
It  being  hereby  expressly  agreed  and  nndtf- 
stood  by  and  between  the  imrties  hereto  that 
the  title  to  said  property  shall  be  and  remahi 
in  tbe  said  W.  J.  Old,  untU  tbla  note  is  fully 
paid,  and  that  in  case  default  is  made  in  tbe 
payment  of  same  be  is  hereby  emi>owered 
without  legal  process  to  sell  a  sufficiency  of 
said  property  to  pay  tbis  note  and  Interest 

"Witness  our  bands  tbls  2l8t  day  of  Jnly, 
1002.    [Signed]  H.  A.  TucDer." 

Note  Indorsed:  "Transferred  to  E.  M.  B^ 
1  yr.  6  Mo.  17  da.  58.53.  Credit  by  work  2- 
23-04  $106.69." 

Subsequently  Turner  mortgaged  tbe  prop- 
erty to  J.  B.  Hill  to  secure  a  loan  of  $3TSl 
Tbls  mortgage  was  made  with  tbe  consent  of 
Old,  and  Old  delivered  to  HUl  as  additional 
security  the  Turner  note.  Tbe  money  obtain- 
ed from  Hill  was  paid  to  Old.  It  was  agreed, 
at  tbe  time  that  the  Turner  note  vras  deliver- 
ed to  Hill,  tbat  when  Turner  paid  Hill  tbe 
mortgage  debt, '  Hill  should  return  the  note 
to  Old.  Wben  tbe  mortgage  became  dne, 
instead  of  paying  It,  Turner  induced  tbe  Bank 
of  Ozan  to  purchase  It  from  Hill.  Tbe  bank 
did  not  know  that  tbe  Turner  note  contained 
a  reservation  of  title,  and  consented  tbat  it 
be  returned  to  Old,  relying  oitlrely  upon  the 
mortgage  as  Its  security  for  tbe  note  to  Hill, 
which  it  then  purchased.  Turner  defiinltins 
in  tbe  payment  of  tbe  mortgage  note,  the 
Bank  of  Ozan  foreclosed  tbe  mortgage,  and 
Hyatt  purchased  most  of  tbe  property  at  tbe 
mortgage  sale.  After  the  Turner  note  bad 
been  returned  to  Old,  Old  entered  Into  ne- 
gotiations with  Bell  for  tbe  purchase  of  an 
undivided  one-half  interest  in  a  livery  stab'.e. 
and,  after  pending  for  some  time,  a  trade 
was  made.  Old  delivered  the  Turner  note  t<.> 
Bell  In  part  payment. of  tbe  purchase  price 
of  the  stable,  and,  either  during  tbe  nec'''- 
tlations,  or  when  tbe  sale  was  consummated 
— there  is  a  conflict  in  tbe  evidence  upon  thxt 
point — delivered  tbe  following  guaranty  to 
Bell: 

"Know  all  men  by  these  presents:  That 
W.  J.  Old,  of  Nashville,  Aricansas,  to  whon 
E.  M.  Bell  has  executed  a  biU  of  sale  to  nx" 
bearing  even  date  herewith,  for  an  undivided 
one-half  Interest  in  tbe  livery  property  known 
as  tbe  'Arkansas  Stable,'  situated  In  Nash- 
ville, Arkansas,  have  assigned,  transferred, 
delivered  and  set  over  to  B.  M.  Bell  a  certa:a 
promissory  note  for  $400  with  10  per  cent, 
interest  from  November  1,  1903,  executed 
July  21,  1902,  by  H.  A.  Turner  to  me,  and 
under  term  of  said  note  a  vendor's  lien  beinc 
reserved  on  certain  printing  press,  type,  and 
so  forth,  as  described  in  said  note,  the  trans- 
fer of  said  note  being  In  part  consideraMon 
of  tbe  purchase  money  for  the  livery  prop- 


•For  otlter  cues  see  same  toplo  and  section  NUMBER  in  Dec.  Jb  Am.  Digs.  1M7  to  date,  4  Reporter  Indue* 


for  the  defendants,  and  the  plaintiff  has  ap- 
pealed. 

Sain  &  Sain,  for  appellant    W.  P.  Feazel, 
for  appellees. 


HILL,  C.  J.  (after  stating  the  facts  as 
abore).  This  case  Is  a  sequel  to  Hyatt  ▼.  Bell, 
83  Ark.  360,  103  S.  W.  748.  The  material 
facts  In  regard  to  the  origin  of  this  litiga- 
tion may  be  found  therein  stated,  the  other 
material  facts  are  in  the  preceding  state- 
ment An  important  matter  in  this  case  is 
the  sharp  conflict  in  the  evidence  as  to  wheth- 
er the  guaranty  was  canceled  by  agreement 
after  its  execution.  This  was  submitted  to 
the  Jury  in  several  instructions.  It  must  be 
taken,  from  the  verdict  returned  by  the  Jury 
under  those  instructions,  that  they  found  in 
favor  of  Bell  upon  that  issue.  The  instruc- 
tions were  erroneous  wherein  they  submitted 
to  the  Jury  the  question  of  an  election  of  rem- 
edies growing  out  of  the  suit  of  Bell  against 
Hyatt  There  was  no  election  of  remedies 
by  Virtue  of  that  suit  which  would  preclude 
Bell  from  maintaining  this  suit,  and  the 
court  should  have  so  Instructed  the  Jury  as 
a  matter  of  law,  and  only  left  for  their  de- 
termination the  question  of  fact,  above  in- 
dicated, as  to  whether  the  gniaranty  was  ef- 
fective, or  whether  it  had  been  canceled  be- 
fore the  trade  for  the  half  interest  in  the 
livery  stable  was  consummated. 

The  principle  Is  well  established  that  a 
vendor  of  chattels,  who  has  reserved  title 
untU  the  purchase  price  is  paid  may,  upon  de- 
fault of  pajrment,  retake  the  property,  and 
thereby  cancel  the  debt,  or  he  may  sue  to  re- 
cover the  debt,  and  thereby  affirm  the  sale. 
In  which  case  he  looks  to  the  debtor,  and  not 
to  the  property;  In  the  other  case  he  looks 
to  the  property,  and  not  to  the  debtor.  But 
that  principle  does  not  apply  here.  The  Tur- 
ner note  contained  a  reservation  of  title.  The 
guaranty  erroneously  describes  It  as  retain- 
ing a  vendor's  lien  upon  the  printing  plant 
The  two  rights  are  different.  A  vendor's 
Hen  on  personal  property  can  only  be  created 
by  suit,  and  only  when  the  property  is  in  the 
hands  of  the  vendee.  When  it  passes  out  of 
the  hands  of  the  vendee,  the  right  to  create 
a  vendor's  lien  against  it  Is  gone.  When  the 
title  to  personal  property  is  reserved,  the 
title  does  not  pass,  and  the  property  may  be 
retaken  upon  default  in  the  payment 

When  default  was  made  on  the  Turner 
note,  which  was  owned  by  Bell,  the  property 
had  passed  out  of  the  bands  of  Turner,  hav- 
ing been  mortgaged  to  Hill,  which  mortgage 
was  purchased  from  Hill  by  the  Bank  of 
Ozan.  This  mortgage  was  made  with  the 
consent  of  Old,  and  he  thereby  waived  any 
right  to  pursue  the  property  and  create  a 


right  did  not  in  fact  exist,  as  the  note 
ed  the  title,  and  not  a  Uen;  but  his  acti(ai 
in  consenting  to  the  mortgage  of  it  waa  equal- 
ly a  waiver  of  the  reservation  of  the  title.  In 
so  far  as  the  mortgagee,  and  those  holding 
under  him,  were  concerned.  This  action  of 
his  in  consenting  to  the  mortgage  defeated 
Bell  from  recovering  the  property  In  the  suit 
of  Hyatt  V.  Bell.  The  guaranty  by  its  terms 
only  became  effective  in  the  event  that  the 
Turner  note  was  not  paid,  and  Bell  had  "w 
foreclose  and  enforce  the  vendor's  Uai  there- 
in reserved."  Therefore,  in  ordM'  to  make 
the  guaranty  effective,  Bell  was  required  to 
attempt  to  foreclose  and  to  enforce  a  vendor's 
lien.  The  only  action  that  was  open  to  him 
was  to  seek  to  recover  the  property  in  a  re- 
plevin suit,  in  order  that  he  might  then  brine 
suit  to  enforce  a  vendor's  lien  or  maintain  his 
replevin  suit  upon  the  reservation  of  title. 
Old's  action,  as  heretofore  shown,  in  con- 
senting to  the  mortgage,  defeated  that  suit 
There  was  no  record  notice  of  this  conduct 
and  no  showing  that  Bell  had  actual  knowl- 
edge of  It  when  he  brought  that  suit  It  was 
a  fact  developed  in  that  litigation.  To  per- 
mit him  now  to  defeat  Bell's  salt  on  the 
guaranty,  on  account  of  Bell  having  brougiit 
this  necessary  suit  In  order  to  hold  the  guar- 
anty, would  be  to  enable  him  to  profit  by  his 
own  act  in  derogation  of  Bell's  rights,  and 
to  which  Bell  was  not  a  party.  The  terms  of 
the  guaranty  having  required  him  to  pnrsoe 
this  remedy,  although  the  remedy  may  be 
erroneously  described  in  it,  before  it  became 
effective,  required  Bell  to  pursue  the  only 
course  open  to  him;  that  is,  to  aedc  to  re- 
cover the  property.  And  now  that  he  has 
exhausted  that  remedy,  then  the  terms  of  the 
guaranty  bring  into  being  his  remedy  upon 
it  and  he  should  be  entitled  to  recover  upon 
it  The  Jury  has  settled  the  only  op&x  ques- 
tion In  the  case — that  Is,  whether  the  guar- 
anty was  canceled  or  effective — and  having 
decided  the  latter,  then  It  was  the  duty  of  the 
court  to  have  entered  Judgment  uixui  the 
verdict  first  rendered  by  the  Jury. 

It  Is  objected  that  said  verdict  Is  inmffi- 
clent  to  render  Judgment  upon  it.  because 
the  amount  of  recovery  is  not  therein  stated. 
This  amount  Is  undiluted.  The  face  of  tlie 
note  and  the  guaranty  show  that  the  prin- 
cipal was  $400  with  interest  There  was  a 
credit  upon  the  note  of  $105.59.  There  was 
an  allegation  in  the  complaint  whi<A  was 
not  denied  In  either  answer,  that  the  plaintiff 
had  expended  for  costs  $60  in  his  salt  with 
Hyatt  The  amount  being  undiluted,  tbe 
court  should  have  directed  It  Inserted  In  the 
verdict  or  rendered  judgment  upon  the  v«^ 
diet  as  it  stood  for  the  undisputed  amount 

The  court  committed  two  errors:  First,  in 
giving  the  instructions  whlcb  he  did,  at  the 


formed  such  duties  as  are  usually  done  by 
the  housewife  or  mistress  of  the  house.  Up- 
on the  death  of  John  O'Neill,  the  said  Annie 
gave  directions  for  the  obsequies,  selected  a 
lot  in  the  cemetery  for  the  burial,  selected 
a  casket,  and  attended  the  funeral." 

The  evidence  sustains  this  finding  of  facts. 

And  the  court  declared  the  law  of  the  case 
as  follows: 

"Upon  the  facts  found,  the  court  declares 
as  matters  of  law: 

"I.  Prior  to  August  27,  1904,  there  was  an 
Impediment  to  the  marriage  of  John  O'Neill 
and  Annie  Lewis,  consisting  of  the  fact  that 
the  said  John  had  a  living  wife  from  whom 
he  was  not  divorced,  and  could  not  enter  into 
a  valid  contract  of  marriage  with  the  said 
Annie  Lewis. 

"II.  Subsequent  to  the  rendition  of  the 
decree  for  divorce  August  27,  1901,  the  said 
John  O'Neill  and  Annie  Lewis  continued  to 
live  together,  Just  as  they  liad  for  years  prior 
thereto ;  there  being  no  evidence  that  their 
relations  were  changed  after  this  date  of 
divorce.  The  court  holds  that  their  continu- 
ing to  live  together  as  husband  and  wife, 
holding  themselves  out  as  such,  establishing 
a  home,  and  other  facts  detailed  by  the  evi- 
dence, are  not  sufficient  evidence  of  a  con- 
tract of  marriage  entered  Into  between  them, 
either  before  or  subsequent  to  August  27, 
1904.  Except  their  living  together  and  hold- 
ing themselves  out  as  man  and  wife  as  afore- 
said, no  contract  of  marriage  existed  between 
said  parties. 

"III.  The  claimant,  Annie  Lewis,  is  not 
entitled  to  dower  and  homestead  in  the  prop- 
erty in  controversy,  under  the  laws  of  the 
state." 

Assuming,  without  deciding,  that  marriages 
according  to  the  common  law  are  valid  in 
this  state,  we  find  that  there  is  no  evidence 
before  us  that  appellant  and  John  O'Neill 
contracted  such  marriage,  or  any  other  mar- 
riage. 

In  Darling  v.  Dent,  82  Ark. '76,  82,  100  S. 
W.  747,  this  court  said:  "While  it  is  true 
that,  if  it  be  shown  that  the  relations  be- 
tween Darling  and  Mrs.  Williams  were  illicit 
in  the  beginning,  the  burden  is  upon  those 
asserting  a  valid  marriage  agreement  to  show 
that  such  an  agreement  was  afterwards  en- 
tered into,  still  there  is  no  presumption  that 
the  relationship  continued  to  be  illicit.  It  Is 
a  matter  of  proof,  and  not  of  presumption, 
whether  the  relationship  continued  to  be  il- 
licit, or  whether  it  was  changed  to  a  legal 
or  moral  status."  In  this  case  there  was  no 
evidence  that  Annie  and  John  O'Neill  entei^ 
ed  Into  any  present  agreement  to  take  each 
other  for  husband  and  wife  after  be  was  di- 
vorced from  a  former  wife  on  the  27th  of 


vorce  does  not  prove  that  they  changed  their 
Intent,  which  was  to  live  tog^Jier  without 
being  married.  The  concomitants  of  tbeir  il- 
licit relations  are  not  sofflcient,  by  tbeir  un- 
asserted probative  force,  to  prove  that  when 
they  were  at  liberty  to  marry  they  ennbraeed 
the  opportunity.  As  Chief  Justice  Beasley 
said  of  such  evidence,  in  Collins  v.  Vooriiees, 
47  N.  J.  Eq.  315,  20  Ati.  676,  14  L.  R.  A.  364, 
24  Am.  St  Rep.  412:  "To  treat  evidence 
which  was  in  all  respects  and  to  the  utmost 
degree  in  accord  with  the  original  purpose 
as  proving,  proprio  vigore,  a  change  of  such 
purpose,  appears  to  be  not  only  Inadmissible 
according  to  the  legal  rules,  but  as  being  in 
logic  ridiculous."  Collins  v.  Voorbees,  47  X. 
J.  Eq.  315,  20  Atl.  412,  14  L.  R.  A.  364.  24 
Am.  St  Rep.  412,  and  note;  Harbec^  ▼.  Har- 
beck,  102  N.  Y.  714,  7  N.  E.  408;  Ferrall  v. 
Boardway,  95  N.  C.  551;  Jones  T.  Jones,  45 
Md.  144. 
Judgment  affirmed. 


LE  GRAND  t.  STATE. 
(Supreme  Court  of  Arkansas.     Nov.  23.  19064 

1.  Cbiuihal    Law    (|   614*)— Coktikuakce— 

DiSCBETIOII  OF  TRIAI.  COCBT— ABSENT  WrT- 

N  ESSES. 

In  a  bigamy  prosecution,  where  a  oontioa- 
ance  was  granted  at  the  February  term  to  en- 
able accused  to  secure  witnesses  ia  anotlKT 
county,  and  subpoenas  were  issued  ia  Janiui? 
for  such  witnesses  and  mailed  to  the  sheriff  oi 
such  county,  but  no  returns  were  made  there- 
to, the  refusal  of  a  subsequent  conturaance, 
requested  at  the  third  day  of  the  Angast  term, 
was  not  an  abuse  of  the  trial  court's  discretico. 
where  it  was  not  shown  that  the  facts  to  b« 
proved  by  the  absent  witnesses  could  not  be 
proved  otherwise,  or  why  such  witnesses  had 
not  attended,  other  than  the  failure  to  make 
return  to  the  subpoenas,  and  no  reason  vas 
shown  for  expecting  to  secure  the  witnesses 
in  future. 

[Eld.    Note.— For   other   cases,    see    Criminal 
Law,  Dec.  Dig.  {  614.*] 

2.  CBiifiRAL  Law   (§  1134*)  —  Appeax  —  Re- 
view— Questions  Considered. 

In  a  bigamy  prosecution,  where  accused's 
marriage  was  proved  by  other  competent  evi- 
dence. It  was  unnecessary  to  determine  on  appr«l 
whether  his  wife's  testimony  was  competent  &;r 
that  purpose. 

[Ed.    Note. — For   other   cases,    see    Criminal 
Law,  Dec.  Dig.  i  1134.*] 

3.  BlGAIfT  (8  9*)— EVIDENCB— Previoxjb   Mas- 
BIAGB— ADUISSIBILITT. 

In  a  bigamv  prosecution,  testimony  by  tlie 
sister  of  accused's  wife  that  they  were  married 
while  visiting  witness,  and  told  her  abcnit  it 
an  hour  afterward,  and  that  accused  said  the; 
were  married,  as  did  witness'  sister  in  acen!>ed's 
presence,  and  that  they  lived  together  in  that 
locality,  was  competent  to  prove  the  previou* 
marriage. 

[Ed.  Note.— For  other  cases,  see  Bigamr.  Genu 
Dig.  §8  42,  43;    Dec.  Dig.  S  0.*] 
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(Supreme  Court  of  Arkansas.     Not.  23,  190&) 

1.  Appeai.  and  Ebbob  (S  232*)— OBJECnoNS 
Below — Sufficiency.    ■ 

An  objection  to  "the  reading  from  the 
first  paragraph  of  the  answer"  and  the  state- 
ment of  the  proposed  proof  on  that  point  is  too 
general  to  justify  review,  where  the  paragraph, 
though  stricken  out  before  trial,  contained 
some  matter  which  could  properly  be  proved. 

[Bd.  Note. — For  other  cases,  see  Api>eal  and 
Error,  Dec.  Dig.  {  232.*] 

2.  Eminent  Domain  (i  133*)— C!ondei£natioh 

PBOCKEDINGS— FiXTUBES. 

Where  plaintiff  was  seeking  to  condemn 
certain  lots  and  not  the  improvements,  a  state- 
ment by  the  court  that,  if  the  improvements 
were  a  part  of  the  realty  as  defendant  con- 
tended, they  must  also  be  condemned,  otherwise 
the  improvements  were  not  condemned  and 
might  be  removed,  was  proper. 

[Bd.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  358;  Dec.  Dig.  |  133.*] , 

3.  FixTUBBS  (J  7*) — Intentv-Evidence. 

Where  defendant  constructed  buildings  for 
a  planing  mill  on  certain  lots,  and  the  ma- 
chinery was  securely  fastened  to  the  buildings 
and  a  basement  constructed  in  which  it  rested, 
and  defendant  intending  to  use  the  mill  as  long 
as  he  lived  and  afterwards  turn  it  over  to  his 
sons,  the  buildings  and  machinery  constituted 
fixtures. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent.  Dig.  it  7-13 ;   Dec.  Dig.  |  7.*] 

4.  Eminent  Domain  (J  262*)  —  Review  —  In- 

STBC  CTIONS— PBEJTI  DICE. 

Where,  in  a  condemnation  proceeding,  the 
evidence  was  undisputed  that  machinery  and 
buildings  on  the  land  condemned  were  a  part  of 
the  realty,  an  instruction  that,  if  the  buildings 
on  the  land  constituted  a  manufacturing  plant 
with  such  machineijr  therein  as  was  necessary 
to  carry  on  the  business,  the  jury  should  find 
for  defendant  the  value  of  the  land,  buildings, 
and  machinery,  while  inaccurate,  was  not  prej- 
udicial to  plaintiff. 

[Eld.  Note. — For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  {  686 ;   Dec.  Dig.  §  262.*] 

5.  Eminent  Domain  (5  262*)- Review  — In - 

STBUCTIONS— PbEJUDICE. 

In  a  condemnation  proceeding,  a  statement 
in  an  instruction  that  to  sell  real  estate  at  its 
market  value  sometimes  requires  effort  and  ne- 
gotiation for  some  weeks  and  even  for  some 
months,  while  objectionable  as  abstract,  was 
without  prejudice. 

[E!d.  Note.— For  other  cases,  see  Eiminent  Do- 
main, Cent  Dig.  i  686 ;   Dec.  Dig.  S  262.*] 

6.  EJminent  Domain  (§  87*)— Pebsonal  Pbop- 
EBTY — Damages— Expense  of  Removai,. 

In  proceedings  to  condemn  land,  damages 
to  personal  property  or  the  expense  of  remov- 
ing it  are  not  proper  elements  of  damage. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  i  232;   Dec.  Dig.  {  87.*] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty;  Daniel  Hon,  Judge. 

Condemnation  proceedings  by  the  Kansas 
City  Southern  Railway  Company  against  D. 
A.  Anderson.  From  a  Judgment  awarding 
defendant  less  damages  than  he  demanded, 
both  parties  appeal.    Affirmed. 

S.  W.  Moore  and  Read  &  McDonough,  for 
appellant    Ira  D.  Oglesby,  for  appellee. 


son.  The  defendant  answered  In  several 
paragraphs.  Only  parts  of  it  are  material 
on  this  api)eal.  He  alleged  tbat  the  proper- 
ty was  occupied  and  used  by  him  as  a  mann- 
facturing  plant,  for  tbe  manufacture  of  finish- 
ed lumber  and  mill  products,  and  as  a  plan- 
ing mill  and  lumtier  yard,  upon  which  was 
located  and  used  in  said  business  valuable 
machinery ;  that  tbe  property  had  a  peculiar 
value  as  a  site  for  such  business.  He  alleged 
tbat  tbe  total  value  of  his  property  sought  to 
be  taken  was  $18,000,  and  that,  after  pur- 
chasing said  land  for  a  manufacturing  site, 
It  was  essential,  in  order  to  use  the  same  to 
better  advantage,  tbat  be  should  erect  nec- 
essary and  suitable  buildings  and  place  there- 
in necessary  machinery,  all  of  which  was 
done;  that  the  buildings  were  erected  and 
machinery  placed  therein  and  attached  there- 
to, not  to  be  removed  therefrom,  but  as  a 
permanent  plant,  and  with  the  intent  and 
purpose  that  same  should  remain  and  become 
a  permanent  accession  to  the  freehold.  He 
also  alleged  that  at  the  time  the  petili(n 
was  filed  he  had  a  large  stock  of  lumber  to 
be  manufactured  Into  dressed  and  flnisbed 
lumber,  and  that  said  stock  could  not  be 
used  or  sold  In  its  present  condition  witboot 
great  damage  and  loss;  and  tbat  to  remon 
it  to  a  new  location  would  cost  lilin  |S00, 
and  without  being  manufactured  be  won^d 
suffer  great  loss  upon  It  He  prayed  for 
si>eclal  damages  in  tbe  sum  of  $800  as  a  fair 
and  reasonable  cost  and  expense  of  morinf 
the  same.  Tbe  issues  went  to  a  jury,  and  on- 
der  directions  of  the  court  to  make  special 
findings  they  returned  a  verdict  for  $12,000, 
dividing  it  as  follows:  $6,000  for  the  lots, 
$2,800  for  tbe  machinery,  and  $3,200  for  tbe 
buildings  on  the  lots.  Upon  this  verdict  fii« 
court  rendered  judgment  for  $12,000,  and 
tbe  railroad  company  has  app^ed. 

1.  Tbe  first  error  assigned  Is  In  defendant's 
counsel  reading  to  the  jury  from  tbe  first 
paragraph  of  the  answer.  This  paragrapb 
had  been  stricken  out  by  the  court  prior  to 
the  trial.  It  contained  many  matters  irrde- 
vant  to  tbe  issues,  but  contained  allegations 
of  other  matters  which  might  have  been  com- 
petent testimony.  The  record  merely  shows 
this :  "Counsel  for  the  plaintiff  objected  to 
counsel  for  the  defendant  reading  from  tbe 
first  paragraph  of  the  answer  in  this  case 
and  making  a  statement  of  the  proof  po^ 
posed  to  be  introduced  upon  that  point  Ob- 
jection overruled  by  the  court,  and  plaintiff 
excepted."  If  any  part  of  the  paragrapb 
stricken  out  contained  any  matter  whicb 
would  be  proper  to  prove,  then  this  record 
shows  no  error,  because  It  does  not  show  what 
part  he  read  from  or  made  a  statement  of  the 
proof  purposed  to  be  introduced  under  it. 
There  are  allegations  in  it  whicb  might  not 


•For  other  oaaea  sea  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  UOT  to  date,  4  R«9ort*r  Indca 


to  by  appellee's  counsel  at  the  bar,  and  there 
may  be  others  not  prejudicial.  If  it  had  been 
certain  other  Irrelevant  matters  In  the  strick- 
en  out  paragraph,  certainly  it  would  have 
been  Improper  for  counsel  to  have  read  them 
or  offered  to  have  proved  them.  This  excep- 
tion fails  to  lay  Its  finger  on  the  error. 

2.  The  defendant  offered  evidence  as  to  the 
cbaracter  of  the  machinery  and  Improvements 
on    the  property  tending  to  show  that  the 
same  were  Intended  to  be  permanent    This 
was  objected  to  by  the  plaintiff  and  the  court 
said:     "Ton  are  seeking  to  condemn  theee  two 
lots  and  not  the  improvements.    If  the  im- 
provements are  a  part  of  the  realty,  you 
condemn  them;  and.  If  they  are  not  a  part 
of  the  realty,  you  do  not  condemn  them,  and 
tbey  may  be  moved  off."    This  was  a  correct 
statement  of  the  case,   and  the  court  then 
properly  permitted  evidence  to  develop  wheth- 
er the  machinery  was  an  Irremovable  fixture 
or  ijersonalty.    It  was  shown  that  the  build- 
ing was  buUt  for  the  purpose  of  installing 
this  machinery  for  a  planing  mill,  and  for 
this  purpose  exclusively ;  that  good  machinery 
was  put  In  and  securely  fastened  to  the  build- 
ings,   and  a   basement  was   constructed  in 
which  it  rested ;  that  it  was  bnllt  in  this  man- 
ner for  the  purpose  of  attaching  it  permanent- 
ly to  the  soil,  and  that  Anderson  Intended 
to  continue  in  this  business  at  this  place  as 
long  as  he  lived,  and  afterwards  to  turn  It 
over  to  his  boys  If  they  wanted  it    There 
was  testimony  from  blm  and  his  son  as  to 
the  manner  of  construction,  all  tending  to 
show  that  it  was  intended  from  its  nature 
and  character  to  be  a  permanent  accession  to 
the   freehold.    This  was  all   the  testimony 
upon  the  point,  and  the  court  gave  this  in- 
struction:   "If  the  Jury  find  that  the  build- 
ings on  the  land  constitute  a  manufacturing 
plant  with  such  machinery  therein  as  Is  nec- 
essary to  carry  on  the  business  of  the  plant, 
yon  will  find  for  defendant  the  value  of  the 
land,  buildings,  and  machinery."    This  can- 
not be  commended  as  an  accurate  statement 
of  the  proposition,  tmt,  in  view  of  the  undis- 
puted evidence.  It  cannot  have  been  prejudi- 
cial to  the  appellant.    Under  the  undisputed 
testimony,  the  machinery  became  a  part  of 
the  realty  under  the  tests  applied  In  Choate 
V.  Khnball,  56  Ark.  55,  19  S.  W.  108,  and  hi 
Ozark  v.  Adams,  73  Ark.  227,  83  S.  W.  920. 
As  said  in  those  cases,  "the  intention  of  the 
permanency  In  the  Installation  of  the  machin- 
ery is  what  fixes  Its  character  as  an  Irre- 
movable fixture";  and  this  Intention  is  "In- 
ferred from  the  nature  of  the  article  affixed, 
the  relation  and  situation  of  the  party  mak- 
ing the  annexation,    •    •    *    the  structure 
and  mode  of  annexation,  and  the  purpose  or 
use  for  which  the  annexation  has  l>een  made." 
a  The.  court  gave  this  instruction:    "The 
rule  by  which  you  are  to  be  governed  In  de- 
termining the  value  of  the  property  taken 
is  the  highest  price  which  it  would  bring 


ability  and  the  occasion  to  buy  are  willing 
to  pay.  This  does  not  mean  the  price  that 
could  be  realized  at  forced  sale  upon  short 
notice,  but  the  price  that  could  be  obtained 
after  reasonable  and  ample  time,  such  as 
would  ordinarily  be  taken  by  an  owner  to 
make  sale  of  like  property.  To  sell  real  es- 
tate at  Its  market  value  sometimes  requires 
effort  and  negotiation  for  some  weeks  and 
even  for  some  months."  This  is  almost  literal- 
ly the  words  used  by  the  court  in  Little  Rock 
Junction  Ry.  Co.  v.  Woodruff,  49  Ark.  381,  5 
S.  W.  792,  4  Am.  St  Rep.  51.  Objection  is 
made  to  the  last  paragraph,  wherein  the 
court  stated  that  "to  sell  real  estate  at  Its 
market  value  sometimes  requires  offer  and 
negotiation  for  some  weeks,  and  even  for  some 
months."  This  was  but  stating  a  well-known 
fact  of  which  the  courts  have  long  taken  cog- 
nizance, because  It  Is  common  knowledge. 
It  would  be  better  not  to  have  these  abstract 
statements  in  instructions ;  but  the  court  falls 
to  see  where  any  prejudice  could  have  re- 
sulted from  it 

4.  Other  questions  are  presented  which 
largely  go  to  the  admission  of  testimony. 
Some  of  these  are  not  properly  abstracted 
so  that  they  are  brought  for  review,  and 
others  become  immaterial  in  view  of  the 
undisputed  facts  as  to  the  machinery  being 
realty,  and  others  unimportant  owing  to  the 
subsequent  exclusion  of  some  of  the  claims 
of  the  defendant  AH  the  appellant's  excep- 
tions have  been  considered,  but  none  of  the 
others  are  found  of  sufficient  moment  to  re- 
quire discussion. 

5.  Defendant  Introduced  testimony  as  to 
the  value  of  the  stock  of  lumber  and  other 
personal  property  sought  to  be  condemned, 
and  as  to  Its  depreciation  in  value  and  the 
coat  of  removing  the  same,  over  the  objec- 
tion of  the  plaintiff.  At  the  conclusion  of 
the  testimony,  the  court  decided  to  exclude 
all  of  this  testimony,  and  did  so,  and  told 
the  Jury  that  the  sole  question  for  their  con- 
sideration was  the  value  of  the  property 
sought  to  be  condemned.  The  defendant  ex- 
cepted to  this,  and  has  cross-appealed  upon 
this  issue.  There  are  some  cases  which  sus- 
tahi  the  appellee's  position,  and  they  may  be 
found  reviewed  in  Bllncoe  v.  Choctaw,  etc., 
Ry.  Co.,  16  Okl.  286,  83  Pac.  908,  by  the  Ok- 
lahoma territorial  Supreme  Court  (8  Am.  & 
Eng.  Ann.  Cas.  689);  but  It  will  be  seen  by 
reference  to  the  editors'  notes  in  the  latter 
report  that  the  majority  of  the  courts  hold 
that  compensation  cannot  be  recovered  In 
such  cases,  either  for  damages  resulting  to 
personal  property  or  for  the  cost  of  removing 
It  from  the  premises.  The  controlling  prin- 
ciple Is  thus  stated  by  the  New  Hampshire 
court:  "As  the  title  to  all  property  is  held 
subject  to  the  implied  condition  that  it  must 
be  surrendered  whenever  the  public  Inter- 
est requires  it,  the  Inconvenience  and  expense 
Incident  to  the  surrender  of  the  possession 
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uuea.  itamei  v.  nauroaa,  ois  xn.  a,  oox. 
Mr.  Lewis  tbus  states  the  law  upon  this 
subject:  "Fixtures  upon  the  property  taken 
must  be  valued  and  paid  for  as  part  of  the 
real  estate,  and  any  depreciation  in  tbe  value 
of  fixtures  upon  the  part  not  taken  Is  to  be 
taken  Into  consideration,  the  same  as  damage 
to  the  soil  itself.  •  ♦  ♦  But  the  damages 
to  personal  property,  or  the  expense  of  re- 
moving it  from  the  premises,  cannot  be  con- 
sidered In  estimating  the  compensation  to  be 
paid."  2  Lewis  on  Eminent  Domain  (2d  Ed.) 
S  483.  Many  consequential  losses  to  the  land- 
owner, such  as  injury  to  business,  inconven- 
ience, expense,'  and  losses  from  interruption 
of  business,  are  not  recoverable  as  damages 
in  condemnation  suits.  These  may  l>e  found 
discussed  in  15  Cyc.  733  et  seq.  In  Hot 
Springs  R.  R.  Co.  v.  Williamson,  45  Ark.  429, 
the  court  pointed  out  the  difference  between 
the  Constitution  of  this  state  and  some  others. 
The  Constitution  of  this  state  has  broadened 
the  right  of  the  property  owner  to  compeur 
sation,  and  included  damage  as  well  as  taking 
and  appropriating;  and  it  is  not  necessary 
under  it  that  there  should  be  a  physical  in- 
vasion or  spoliation  of  one's  land  in  order  to 
give  a  right  of  recovery.  But  this  does  not 
reach  to  damages  to  tbe  business  of  the  land- 
owner which  are  incident  to  the  enforced 
purchase  of  his  property.  These  are  not  sub- 
jects for  assessment  in  condemnation  pro- 
ceedings under  the  weight  of  authority  and 
the  sounder  reasoning  on  the  subject.  The 
court  was  right  in  excluding  this  evidence 
and  confining  the  issues  to  the  damages  for 
the  land  taken,  and  this  Included  the  machin- 
ery which  had  become  Irremovably  fixed  to 
the  freehold. 
The  Judgment  is  in  all  things  affirmed. 


CARPENTER  v.  CARPENTER. 
(Supreme  Court  of  Arkansas.    Nov.  23,  1908.) 
Covenants  (J  102»)— Bbeach  —  Warbantt — 

Rights  of  Covenantee. 

That  a  purchaser  of  land  under  a  warranty 
deed  was  divested  of  title  in  a  suit  by  one  claim- 
ing under  a  prisr  title,  after  notice  to  the  war- 
rantor to  appear  and  defend  and  after  a  bona 
fide  defense,  shows  his  right  to  recover  for 
breach  of  the  warranty. 

[EJd.  Note. — For  other  cases,  sec  Covenants, 
Cent.  Dig.  |§  157-168 ;    Dec.  Dig.  g  102.*] 

Appeal  from  Circuit  Court,  Craighead  Coun- 
ty; Frank  Smith,  Judge. 

Action  by  W.  A.  Carpenter  against  J.  T. 
Carpenter.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Allen  Hughes  and  Chas.  D.  Frierson,  for 
appellant    Lamb  &  Caraway,  for  appellee. 

HART,  J.  This  is  a  suit  brought  by  W.  A. 
Carpenter  against  J.  T.   Carpenter   In   the 


Ane  compiaini  aueges  inai  on  Movemoer  u 
1901.  appellant  conveyed  to  appellee  tlie 
lands  In  controversy,  and  In  bis  deed  war- 
ranted and  covenanted  that  he  was  tbe  own- 
er in  fee  simple  of  said  land  and  bad  full 
and  lawful  right  to  convey  tlie  same;  that 
appellant  was  not  the  owner  of  said  land, 
and  had  no  right,  title,  or  claim  tbereto,  but 
that  Clove  Carpenter  was  the  rightful  owner: 
that  at  the  November  term,  1905,  of  tbe  Craig- 
head chancery  court  for  the  Eastern  district, 
in  a  case  therein  pending  wherein  Clove  Car- 
penter was  plaintiff  and  the  ap];>ellee  and 
others  were  defendants,  a  decree  was  roi- 
dered  by  said  court,  vesting  the  title  to  said 
lands  in  Clove  Carpenter  and  divesting  the 
title  thereto  but  of  the  plaintiff.  Jndgmeot 
was  prayed  for  the  recovery  of  the  purchase 
price  of  the  land,  $800,  and  interest  Tbe 
answer  admitted  that  the  am>ellaiit  oa  No- 
vember 12,  1901,  made  to  the  appellee  the 
deed  described  in  tbe  complaint  with  cove- 
nants as  therein  alleged,  and  that  tlie  defend- 
ant at  tbe  time  aforesaid  and  for  a  long  time 
prior  thereto  was  and  had  been  the  owner  In 
fee  simple  of  the  land  described  in  tlie  com- 
plaint was  in  possession  of  the  sameattlie 
time  said  deed  was  made,  and  forthwith  deliv- 
ered said  land  to  the  plaintiff ;  denied  tliat  at 
the  date  of  said  conveyance  Clove  Carpenter 
was  the  owner  of  the  land,  or  had  any  right 
title,  or  interest  therein;  admitted  that  at 
the  November  term,  1906,  of  tbe  Craighead 
chancery  court  for  the  Eastern  district  in 
a  cause  therein  pending  wherein  Clove  Car- 
penter was  plaintiff  and  W.  A.  Carpenter 
and  Penelope  Carpenter,  his  wife,  and  3.  C 
Hall,  as  trustee  for  the  New  England  Se- 
curi^  Company,  were  defendants,  a  decree 
was  rendered  in  said  court  decreeing  the 
title  to  said  lands  to  be  in  said  Caove  Car- 
penter, and  not  in  the  plaintiff.  A  Jnty  was 
waived,  and  the  case  was  heard  by  tbe  court 
sitting  as  a  Jury,  and  upon  consideration  of 
the  evidence  the  court  gave  Judgment  for  tbe 
appellee. 

W.  A.  Carpenter  testified  sulwtantlally  as 
follows:  "I  am  a  brother  of  J.  T.  Carpenter 
and  a  cousin  to  Clove  Carpenter.  Clove  Car- 
penter is  a  son  of  J.  W.  Carpenter.  I  paid 
J.  T.  Carpenter  $600  for  the  lands  In 
controversy.  Clove  Carpenter  brought  suit 
against  me  for  tbe  lands,  claiming  to  own 
them  under  a  prior  title.  A  few  days  after 
Clove  Carpenter  brought  suit  against  me,  I 
met  my  brother,  J.  T.  Carpenter,  and  told  Iiim 
about  the  suit  He  told  me  not  to  be  uneasy ; 
that  Clove  Carpenter  could  not  get  the  land. 
but  that  if  he  did,  he  would  p€iy  every  dol- 
lar of  my  money  back ;  that  he  bad  frequent 
conversations  with  his  brother  about  the 
conduct  of  the  trial;  and  that  his  brother 
was  a  witness  in  tbe  case.  The  case  was 
determined  in  favor  of  Clove  Carpenter,  and 
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exhibits. 

"On  tbe  30tb  of  May,  1888,  Sutdlffe  ddlv- 
«red  to  Fordyce  a  trnat  deed  to  aald  land. 
The  deed  reciting  It  was  made  In  pursuance 
of  the  agreement  before  mentioned.  On  July 
25,  1889,  Sntcliffe  conveyed  to  R.  S.  Giles 
all  his  title,  claim,  and  Interest  in  said  land, 
subject  to  the  contract  between  Sutdlffe  and 
Fordyce.  On  the  20th  of  February,  1889, 
Giles  and  wife  conveyed  to  Harr  a  one-fourth 
Interest  in  said  land,  subject  to  tbe  contract 
between  Sutdlffe  and  Fordyce.  All  the  deeds 
were  made  exhibits  to  the  complaint 

"That  on  the  9th  day  of  June,  1888,  For- 
dyce, as  trustee,  conveyed  to  the  Southwest- 
ern Improvement  A;s80clatlon  said  tract  of 
land,  subject  to  the  terms  and  conditions  of 
the  contract  between  Sutdlffe  and  Fordyce. 
That  the  defendant  has  sold  and  collected 
for  said  lots  over  $2,000,  and  has  not  account- 
ed to  plaintiff  for  his  interest  therein.  The 
complaint  then  gives  a  list  of  the  lots  sold 
by  the  defendants. 

"The  complaint  then  alleges  that  the  de- 
fendants have  sold  fractional  parts  of  said 
ground  In  acreage  proi)erty  in  violation  of 
tbe  agreement  It  then  recites  the  instances 
of  the  sales  of  the  acreage  property.  It  Is 
further  alleged  that  for  1  or  2  years  the  de- 
fendants settled  with  the  plalntUf  for  his 
part  of  the  land,  but  that  for  15  or  16  years 
no  settlement  has  been  made,  although  he 
had  a  one-fourth  Interest  in  the  proceeds  6t 
the  sales. 

"The  complaint  closes  with  a  prayer  that 
the  defendants  be  enjoined  from  selling  any 
more  of  the  lots,  that  a  master  be  appointed 
to  state  the  accounts  between  the  parties, 
that  the  remainder  of  the  lots  be  sold  by  a 
commissioner,  and  that  the  trust  estate  be 
administered  and  the  amount  paid  to  plain- 
tiff that  was  due  him." 

Both  defendants  answered. 

On  the  30th  day  of  May,  1888,  Richard  Sut- 
dlffe and  his  wife  conveyed  to  S.  W.  For- 
dyce, trustee,  the  party  of  the  second  part 
the  N.  W.  ^  of  section  32,  township  1  S., 
range  4  W.,  to  have  and  to  hold,  "and  all  and 
singular  the  rights,  privileges,  appurtenances. 
Immunities,  and  privileges  thereunto  belong- 
ing or  In  any  wise  appertaining,  to  the  said 
party  of  the  second  part,  his  bein»,  sacces- 
Bors,  and  assigns,  forever,  giving  and  grant- 
ing unto  said  party  of  the  second  part,  his 
heirs,  successors,  and  assigns,  the  absolute 
right,  power,  and  authority  to  sell  and  dis- 
pose of  the  property  hereinbefore  conveyed  as 
to  him  may  seem  best,  without  restraint  or 
condition,  and  without  the  necessity  on  the 
part  of  the  purchaser  to  see  to  the  ap- 
plication of  the  moneys  realized  therefrom, 
except  as  the  application  thereof  Is  regulated 
and  controlled  by  said  contract  dated  Janu- 
ary 3,  1888,  hereinbefore  referred  to  as  the 
consideration  for  this  deed." 


Into  on  the  3d  day  of  January,  1888,  by 
Richard  Sutdlffe  and  S.  W.  Fordyce.  It  is 
in  part  as  follows: 

"First  Said  Fordyce  is  to  hold  said  pnqv 
erty  as  trustee  for  the  Itenefit  of  said  Ridiard 
Sutdlffe,  his  heirs  and  assigns,  to  the  extent 
of  one  half  of  the  whole  interest  conveyed  to 
him,  and  for  the  ben^t  of  said  Fordyce  and 
his  associates,  their  heirs  and  assigns,  to 
the  extent  of  the  other  half  interest  so  con- 
veyed. 

"Second.  Said  Fordyce  is  to  cause  tbe  said 
property  to  be  platted  in  •  convenient  shai« 
for  a  town,  with  streets  and  alleys,  with  a 
railroad  reservation  such  as  is  saltable  and 
proper  for  the  convenient  handling  of  the 
business  of  said  railway  at  said  point,  and 
file  in  tbe  proper  office  said  plat  tot  record, 
and  do  all  the  same  at  his  own  expense,  and 
will  also  put  in  a  siding  and  platform  where 
the  depot  at  sudt  town  Is  located  as  »>on  as 
said  platting  is  done  as  practicable." 

The  various  conveyances  of  the  land  speci- 
fied In  the  complaint  were  executed  as  there- 
in stated. 

The  court  found  that  there  was  no  eqniiy 
in  plaintiff's  complaint  and  decreed  that  up- 
on the  payment  by  defendant  Into  tbe  regis- 
try of  tbe  court  of  $820,  admitted  by  defend- 
ant to  be  due  complainant,  tbe  complaio: 
would  be  dismissed  for  want  of  equity :  and 
plaintiff  appealed. 

A  part  of  the  land  conveyed  to  Fordyce  in 
trust  was  sold  by  the  trustee  as  acreage^  Ap- 
pellant insists  that  he  was  without  authority 
to  sell  in  this  manner.  But  we  think  he  was 
authorized  to  do  so.  The  deed  conveying  the 
land  to  him  gives  and  grants  "to  him,  bis 
heirs,  successors,  and  assigns,  the  absolute 
right,  power,  and  authority  to  sell  and  dis- 
pose of  the  property  conveyed  as  to  lilm  may 
seem  best,  without  restraint  or  condltioD': 
and  the  agreement  pursuant  to  wliicb  the 
deed  was  executed,  provides:  "Said  Fordyce 
is  to  cause  the  said  property  to  be  platted  in 
convenient  shape  for  a  town,  with  streets 
and  alleys,  with  a  railroad  reservatitHi  eocb 
as  is  suitable  and  proper  for  the  convenient 
handling  of  the  business  of  said  railway  tt 
said  point"  There  Is  nothing  In  the  de«d  or 
agreement  prohibiting  the  trustee  from  aeU- 
Ing  by  acres.  If  it  should  be  to  the  interest  oS. 
those  concerned  to  do  so. 

It  is  next  Insisted  that  the  property  wu 
sold  at  a  sacrifice,  and  that  for  that  reasao 
the  trust  should  be  dosed.  Upon  this  sulv 
Ject  this  court,  in  Williams  v.  Nichols,  47 
Ark.  254,  1  S.  W.  243,  said:  "It  is  weU  set- 
tled that  courts  of  equity  have  power  to  re- 
move trustees  for  neglect  or  breadi  of  duty. 
It  is  not  however,  every  mistake  or  neglect 
of  duty  or  inaccuracy  of  conduct  of  trustees 
which  will  induce  courts  of  equity  to  adopt 
such  a  course;  but  the  acts  or  omissJoDS 
must  be  such  as  to  endanger  the  trust  proper- 
ty, or  to  show  want  of  honesty,  or  a  war.t 


was  not  In  the  pleadings  and  to  the  evidence 
to  sustain  It  the  defendant  had  objected; 
and  for  that  reason  the  Judgment  was  re- 
versed. St.  L.  &  S.  F.  Ry.  Co.  v.  Vaughan, 
84  Ark.  311,  105  8.  W.  573.  It  was  held 
that  under  the  undisputed  facts  no  other 
cause  of  action  appeared,  and  this  one  had 
been  improperly  introduced.  It  must  be  held 
that  the  facts  adduced  on  behalf  of  the  plain- 
tiff were  sufficient  to  make  out  a  charge  of 
negUgence.  Mr.  Hutchinson  says:  "He  must 
at  his  peril  inform  the  shipper  of  the  neces- 
sary delay,  that  the  shipper  may  exercise 
liis  own  discretion  as  to  the  propriety  of 
making  the  shipment."  2  Hutchinson  on 
Carriers,  J  496.  This  principle  wag  applied 
in  Kansas  &  Arkansas  Valley  Ry.  Co.  v. 
Ayres,  63  Ark.  331,  38  S.  W.  615.  While  no 
negligence  can  be  predicated  upon  the  fail- 
ure to  get  out  the  cattle  earlier  than  they 
were  shipped,  yet  the  facts  testified  to  by 
the  plaintiff  show  that  he  was  assured  be- 
fore 7  o'clock  in  the  evening  that  he  could 
get  out  bis  cattle  right  away,  when,  in  fact, 
no  regular  train  was  due  to  leave  until  9:30 
the  next  morning,  and  no  special  train  could 
be  gotten  to  him  short  of  eight  or  nine 
hours.  Upon  this  he  relied,  and  left  liis 
cattle  loaded  in  the  cars,  instead  of  taking 
them  out  and  caring  for  them  during  the 
delay,  as  he  would  otherwise  have  done. 
The  undisputed  testimony  Is  that  cattle  kept 
loaded  in  cars  standing  still  wiU  be  mate- 
rially injured  by  such  delay.  Especially 
would  this  be  true  on  a  cold  and  rainy  night 
In  midwinter.  There  was  sufficient  evidence 
to  have  sent  this  question  to  the  jury. 

2.  It  is  insisted  that  the  third  instruction 
given  by  the  court  of  its  own  motion  is  er- 
roneous, in  that  it  assumes  certain  facts  to 
constitute  negligence  when  the  Jury  alone, 
under  'proper  instructions,  should  determine 
that  But  the  instruction,  read  in  the  light 
of  the  plaintiff's  testimony  and  the  tmdisput- 
ed  evidence  as  to  the  effect  of  snch  delay 
and  the  long  delay  necessary  to  get  them  out 
at  -the  time  that  the  assurances  were  given 
of  getting  them  out  right  away,  prevent  this 
criticism  of  the  instruction  being  well  found- 
ed in  this  instance.  If  it  be  error  to  assume 
these  facts  were  negligence  per  se,  that  er- 
ror has  been  concurred  in  by  the  appellant, 
for  the  fourth  instruction  given  at  its  in- 
stance in  another  way  and  in  better  form 
submits  the  same  facts  to  the  jury  as  a 
predicate  for  recovery  by  the  plaintiff  if  the 
jury  believed  such  facts  to  be  true. 

3.  It  is  urged  that  the  representations  of 
the  agent  were  not  the  proximate  cause  of 
the  damage;  and  It  is  argued  that  the  evi- 
dence shows  that  the  Kansas  City  Southern 
yards  would  not  have  held  more  than  three 
cars  of  cattle,  and  that  the  damage  could 
not  have  been  averted  had  Vaughan  known 
that  the  cattle  would  not  be  carried  out  right 


in^a  way  that  would  have  prevented,  the  b>- 
Jury  which  they  received,  and  this  testlnwHij- 
presented  a  question  for  the  Jury  to  deter- 
mine, and  was  proi>erly  submitted  upon  io- 
stnictlons  given  at  the  instance  of  tbe  appel- 
lant 

4.  The  provision  of  the  contract  to  the  ef- 
fect that  notice  In  writing  must  be  given  of 
the  damages  Is  also  invoked ;  but  there  iras 
evidence  tending  to  prove  a  waJver  of  this 
clause,  and  that  question  was  sent  to  tbe 
Jnry  under  proper  instructions,  framed  ir. 
conformity  to  the  decision  in  St.  L.,  I.  M.  & 
S.  Ry.  Co.  T.  Jacobs,  70  Ark.  401,  68  &  W. 
248. 

5.  It  is  insisted  that  the  verdict  is  excea- 
Ive.  The  jury  gave  $734,  which  the  court 
required  the  plaintiff  to  remit  down  to  $300. 
The  limitation  of  $16  per  head  stipulated  in 
the  contract  Is  not  exceeded  by  this  verdle:. 
According  to  the  plaintiff's  testimony.  20  of 
the  cattle  were  dead  and  the  balance  serious- 
ly injured  and  depreciated  in  value.  The 
difference  in  value  he  put  at  $872.  The  Jnr? 
gave  less  than  the  testimony  warranted,  and 
the  circuit  court  reduced  that  amount,  for 
what  reason  Is  not  shown.  The  court  is  no- 
able  to  see  wherein  the  verdict  is  excess- 
ive. It  may  be  that  the  testimony  was  noc 
accurate  or  trutliful ;  but  that  waa  a  matter 
to  have  been  argued  before  the  Jnry  and  sot 
elsewhere.  . 

Finding  no  error  in  the  case,  the  judgmeat 
Is  afDrmed. 

On  Rehearing. 

Appellant's  attorneys  forcibly  reargue  the 
questions  di^osed  of,  but  after  a  full  con- 
sideration of  them  the  court  finds  no  reasos 
for  changing  the  decision  or  opinion.  It  is 
insisted  that  "the  court  erred  in  not  uphold- 
ing that  clause  In  the  contract  which  provid- 
ed that  the  plaintiff  would  waive  and  release 
the  defendant  from  any  and  all  liabilitr  for 
or  on  account  of  delay  in  shipping  the  stock 
after  delivery  of  the  same  to  the  defendant'* 
agent,  and  from  any  delay  in  recelrtng  thi^ 
stock  after  tender  of  delivery,  as  set  forth 
In  the  seventh  instruction  requested  by  tb^ 
appellant  and  refused  by  the  trial  court." 
This  contention  was  not  specifically  discD3B»l 
in  the  opinion,  because  it  was  thought  that  it 
was  necessarily  disposed  of  in  the  dlscossioa 
of  the  other  issues.  It  was  held  on  tbe  for- 
mer appeal  of  the  case  that  the  railroad  com- 
pany exercised  reasonable  diligence  In  fur- 
nishing facilities  and  In  transporting  the  cat- 
tle to  the  destination  after  delivery  to  It 
Had  it  been  held  otherwise,  then  the  qnes^ 
tion  on  the  contract  would  have  been  perti- 
nent After  the  reversal  of  the  cause.  th« 
complaint  was  amended  so  as  to  allege  negii- 
gence,  in  that  the  station  agent  induced 
plaintiff  to  deliver  the  cattle  to  the  defend- 
ant on  the  assurance  that  a  train  woo;<t 


state  law,  or  In  violation  of  the  state's  stat- 
ute; and  he  la  charged  In  this  Indictment 
for  the  selling  In  violation  of  the  state  law." 

The  circuit  Judge  then  continued  with 
the  following,  which  is  made  the  subject  of 
the  second  assignment  of  error: 

"I  charge  you,  gentlemen  of  the  Jury,  that 
this  certified  copy  read  to  you  here  Is  a  copy 
of  the  record  showing  that  a  special  tax 
stamp  from  the  federal  government  has  been 
Issued  to  Walter  Bayless,  for  the  period 
from  July  1,  1907,  to  July  1,  1908.  And  un- 
der the  statute  read  In  your  hearing  the  iws- 
sesslon  of  this  special  tax  stamp  makes  out  a 
prima  facie  case  against  the  defendant,  and 
without  more,  under  this  indictment.  If  you 
find  this  defendant  has  obtained  this  spe- 
cial tax  stamp  privilege  from  the  federal 
government.  Therefore,  in  face  of  the  fact 
that  he  has  obtained  this  special  tax  stamp, 
the  burden  Is  on  hhn  to  show  that  he  has 
not  sold  liquor  under  this  license,  because 
I  charge  you  that  under  the  statute  this  is 
a  prima  facie  case  against  him,  and  it  shifts 
the  burden  upon,  him  to  show  that  be  has 
not  violated  this  statute  by  selling  liquor  un- 
der this  privilege  obtained  from  the  govern- 
ment And  I  charge  you  that  this  Is  a  com- 
petent paper  to  be  considered  by  you,  and 
a  copy  of  such  license,  or  of  the  record  that 
he  had  obtained  such  license." 

The  act  bearing  upon  the  question  is  chap- 
ter 355,  page  1079,  of  the  Acts  of  1903.  Sec- 
tion 1  of  this  act  reads: 
.  "That  in  a  prosecution  for  a  violation  of 
the  law  prohibiting  the  sale  of  Intoxicating 
liquors  within  four  miles  of  a  schoolhouse, 
commonly  known  as  the  'Four  Mile  Law,' 
the  fact  that  defendant  has  paid  the  inter- 
nal revenue  special  tax  as  a  retail  liquor 
dealer,  or  is  in  possession  of  an  Internal 
revenue  tax  stamp  as  a  retail  liquor  dealer, 
sball  be  prima  facie  evidence  of  sales  of 
intoxicating  liquors  within  the  meaning  of 
the  four  mile  law,  during  the  time  for  which 
he  has  paid  the  internal  revenue  special 
tax,  or  that  is  covered  by  the  internal  rev- 
enue special  tax  stamp  possessed  by  him: 
Provided,  revenue  license  in  this  act  shall 
not  be  construed  to  mean  license  for  use 
of  manufacturers  and  druggists  or  others  in 
manufacturing  or  compounding  or  otherwise 
than  for  use  in  sales  at  retail  under  state 
law." 

It  Is  Insisted  that  our  statute  upon  the 
subject  of  admitting  certified  copies  does 
not  cover  the  case  of  a  certificate  of  rec- 
ords from  the  ofilce  of  the  internal  revenue 
collector  of  the  United  States. 

The  sections  of  the  Code  upon  this  sub- 
ject are  found  in  Shannon's  Code,  g§  5573 
to  5591,  Inclusive. 

We  shall  now  group  such  of  the  sectiona 


papers  belonging  to  any  public  ofiSce,  or,  by 
authority  of  law,  filed  to  be  kept  therein, 
are  evidence  in  all  cases." 

"Sec.  5576.  The  term  •reeorda*  oaed  hi 
the  '  foregoing  section  includes  any  record 
of  any  county,  common  law,  circuit,  crlmina:, 
or  chancery  court,  and,  in  general,  ererr 
public  record  required  by  law  to  be  kept  Id 
any  court  of  this  state ;  and,  also,  tbe  booki 
of  the  registers,  the  surveyors,  and  the  en- 
try takers,  throughout  the  state." 

"Sec.  5580.  A  Judicial  record  of  a  sister 
state,  or  of  any  of  the  federal  conrtB  of  tbe 
United  States,  may  be  proved  by  a  copf 
thereof,  attested  by  tbe  derk,  nnder  bis 
seal  of  office,  if  he  have  one,  together  witb 
a  certificate  of  a  Judge,  chief  Justice,  or 
presiding  magistrate,  that  the  attestatioo 
is  in  due  form  of  law." 

"Sec  6583.  The  acts  of  tbe  execntlTe  of 
tbe  United  States,  or  of  this  state,  or  anr 
other  state  of  the  Union,  or  of  a  foreign 
government,  are  proved  by  tbe  records  of 
the  state  department  of  the  respective  gov- 
emments,  or  by  public  documents  purport- 
ing to  have  been  printed  by  order  of  the 
legislatures  of  those  governments  respec- 
tively, or  by  either  branch  thereof. 

"Sec.  5584.  The  proceedings  of  tbe  legis- 
lature of  this  state,  or  any  other  state  of 
the  Union,  or  of  the  United  States,  or  <tf 
any  foreign  government,  are  proved  by  tlie 
Journals  of  those  bodies  respectively,  or  ot 
either  branch  thereof,  either  by  copies  offi- 
cially certified  by  tbe  officer  having  cusKd? 
of  the  originals,  or  by  a  copy  purponir; 
to  have  been  printed  by  the  order  of  sach 
Legislature,  or  either  branch  thereof." 

"Sec.  5588.  The  certificate  of  tbe  besii 
of  any  department  or  bureau  of  tbe  general 
government  is  a  sufficient  authentication  of 
any  paper  or  document  appertaining  or  be- 
longing to  his  office." 

None  of  these  sections  cover  the  case  of 
a  certificate  issued  by  an  internal  revenue 
collector.  It  is  perceived  that  some  of  the 
sections  quoted  refer  to  the  federal  coarts. 
the  acts  of  the  executive  of  tbe  United 
States,  and  the  legislative  department  of 
the  United  States  government,  and  tiiat 
tbe  last  section  refers  to  the  certificate  of 
the  head  of  any  department  or  bureau  of 
the  general  government  None  of  these  svo 
tions  are  broad  enough  to  cover  tbe  certif- 
icate we  have  before  us  in  the  present  case. 
The  only  section  to  which,  by  any  show  of 
reason,  tbe  matter  could  be  referred  is  tbe 
last  quoted;  but  the  "collector  of  internal 
revenue  for  the  district  of  Tennessee"  i» 
not  tbe  head  of  a  department  of  the  general 
government,  and  the  section  does  not  api^y. 

The  sections  of  the  Code  contained  In  the 
chapter  under  which  tbe  above  sections  fan 


fault  cannot  take  any  adTantage  of  tne  ml- 
Ing  of  the  court  in  favor  of  tbe  otber" ;  and 
In  MobUe  &  B.  R.  Co.  t.  Ladd,  92  Ala.  287, 
9  South.  168,  It  is  said:  "It  la  never  erro- 
neous to  receive  irrelevant  evidence  to  rebut 
evidence  of  a  lilce  kind  offered  by  the  other 
party.  Perkins  v.  Hayward,  124  Ind.  449, 
24  N.  B.  1033,  Sherwood  v.  Tltman,  55  Pa. 
77,  and  Fuller  v.  Vallquette,  70  Vt.  602,  41 
Atl.  579,  all  agree  that.  If  a  party  opens  the 
door  for  the  admission  of  Incompetent  i  evi- 
dence, he  Is  in  no  plight  to  complain  that  bis 
adversary  followed  through  the  door  thus 
opened ;  and  this,  although  no  objection  was 
made  in  the  first  Instance  to  the  admission  of 
such  evidence. 

We  hold,  therefore,  that  the  trial  Judge 
committed  no  error  In  the  matter  now  com- 
plained of;  and,  the  verdict  of  the  jury  be- 
ing amply  warranted  by  the  weight  of  the 
testimony,  tbe  Judgment  of  tbe  court  below 
Is  affirmed. 


CARPENTER  v.  STATE. 
(Supreme  Court  of  Tennessee.     Sept  17,  1908.) 

1.  Intoxicating  Liquobs  (i  173*)— OrraNS- 
EB— Applicability  of  Statutes. 

Tliough  liquor  was  sold  witltln  a  town  of 
not  more  than  2,000 'population,  to  which  the 
four-mile  liquor  law,  prohibiting  the  sale  of 
liquor  within  four  miles  of  a  school,  applied, 
tbe  seller  could  neveftheieas  be  convicted  under 
Acts  1S99,  p.  309,  c.  161,  prohibiting  the  sale  of 
liquor  witliout  license. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  193 ;   Dec.  Dig.  {  173.*] 

2.  Intoxicatinq  Liquobs  (I  111*)— Offenses 
—General  and  Special  Laws. 

Special  laws  prohibiting  the  sale  of  liquor 
in  particular  Bubdivisions  of  the  state  do  not 
suspend  the  operation  of  general  laws  requiring 
a  license  for  their  sale. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  111.*] 

Error  to  Circuit  Court,  Fayette  County;  8. 
J.  Everett,  Judge. 

Sam  Carpenter  was  convicted  of  selling 
intoxicating  liquor  without  a  license,  and 
he  brings  error.    Affirmed. 

Chas.  N.  Stalnback,  for  plaintiff  in  error. 
Cbas.  T.  Cates,  Jr.,  Atty.  Oen.,  for  tbe  State. 

SHIELDS,  J.  Tbe  plaintiff  in  error,  Sam 
Carpenter,  was  indicted,  tried,  and  convict- 
ed In  tbe  circuit  court  of  Fayette  county  for 
selling  intoxicating  liquors  in  that  county 
without  license  required  by  law,  In  viola- 
tion of  chapter  161,  p.  309,  of  tbe  Acts  of 
1S99,  and  has  brought  the  case  to  this  court 
for  review. 

The  evidence  sustains  tbe  charge  that  tbe 
plaintiff  In  error  did,  within  12  months  be- 
fore the  finding  of  the  indictment,  without 


was  incorporated  after  chapter  221,  i>.  4il. 
of  the  Acts  of  1886,  extending  the  statuie 
commonly  known  as  the  "Four^MUe  Law' 
to  towns  of  a  population  of  not  more  tbu 
2,000,  within  which  class  it  came;,  was  es- 
acted,  and  that  there  was  a  Bchoolbonx 
where  a  school  was  kept  wltiiln  four  mile* 
of  the  place  where  the  sale  was  made. 

The  contention  of  the  plaintiff  in  error  b 
that  since  the  four-mile  law,  prohibiting  tlK 
sale  of  Intoxicating  liquors  within  four  mHa 
of  a  school  house  where  a  school  Is  kept,  aai 
making  such  sale  a  misdemeanor,  applied  a 
the  town  of  Somerville,  the  statutes  requir- 
ing those  dealing  in  intoxicants  to  pay  i 
privilege  tax,  and  making  tbe  sale  without 
license  to  exercise  such  a  privilege  a  mis- 
demeanor, as  provided  in  chapter  161,  p. 
308,  of  tbe  Acts  of  1889,  do  not  apply  to 
that  territory;  in  other  words,  that  <H»e  can- 
not be  required  to  take  out  a  license  to  do 
a  thing,  or  punished  for  failure  to  take  ont 
such  license,  when  the  business  proposed  to 
be  done  Is  prohibited  by  law. 

This  contention  cannot  be  sustained-  Tlte 
business  of  retailing  liquors  in  any  part  of 
the  state,  whether  It  be  wb««  they  can  Iw 
lawfully  sold  or  where  the  sale  Is  prohibit- 
ed by  the  four-mile  law,  Is  made  a  privily 
and  taxed,  and  any  one  engaged  tn  this  busi- 
ness, although  in  violation  of  the  latter  law. 
Is  liable  for  this  tax.  This  was  held  at  tbe 
present  term  of  the  court  in  tbe  case  of 
Foster  v.  Speed,  111  &  W.  925.  Tbe  stat- 
ute under  which  the  plaintiff  in  wror  was 
indicted,  chapter  161,  p.  3U9,  of  tbe  Aci>  •'■ 
1888,  was  enacted  as  a  supplement  to  tb.  t 
imposing  a  privilege  tax  upon  the  sale  o; 
liquors,  to  aid  in  its  enforcement,  and  also 
applies  to  any  part  of  the  state.  Further, 
special  laws  applicable  to  particular  Bct>- 
dlvisions  of  the  state,  prohibiting  tbe  sale 
of  intoxicants  therein,  do  not  sospend  gen- 
eral laws  requiring  license  of  those  dealing 
in  such  Intoxicants,  and  punlBhln^  them  for 
doing  business  without  such  license.  Com- 
monwealth V.  Barbour,  121  Ky.  689,  88  & 
W.  1130,  8  L.  R.  A.  (N.  S.)  620. 

There  is  no  error  In  the  Judgment  of  the 
trial  court,  and  the  same  is  affirmed,  witii 
costs. 


ROSEN  V.  LEVY  et  nx. 
(Supreme  Court  of  Tennessee.    Sept.  17,  190S.) 

1.  Fbaudulent  Conveyances  (|  285*) — ^Evi- 
dence. 

E<videttce  held  not  to  show  that  a  conr^r- 

ance   from   hast>and   to  wife  was   frandalen:!' 

made  with  the  intent  to  hinder  tbe  coI]ecti>-c 

of  a  claim  against  the  husband. 
[Ed.  Note.— For  other  cases,  see  Fiaadolec: 

Conveyances,  Dec.  Dig.  {  296.*] 
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judgment  could  be  collected,  and  tnls  was 
made  in  the  absence  of  Esther  Lery. 

Complainant,  as  above  stated,  examined 
both  of  the  defendants  and  read  their  deposi- 
tions in  his  behalf.  They  testified  that  the 
conveyance  was  made  the  day  it  bears  date. 
In  compliance  with  tbelr  antenuptial  con- 
*  tract,  and  without  any  intention  to  Under 
or  delay  the  collection  of  the  claim  of  the 
complainant  against  A.  M.  Levy  for  malicious 
prosecution.  The  defendants  are  corroborat- 
ed by  their  witness,  J.  W.  Durham,  Esq. 
These  three  witnesses  fully  disprove  the 
charges  of  fraud  In  fact  made  In  the  bill. 
The  charge  of  fraud  in  law  is  also  unsup- 
ported by  the  record. 

The  conveyance,  it  is  true,  was  voluntary. 
It  recites  that  it  was  made  In  consideration 
of  $t  and  love  and  affection.  The  proof 
shows  that  it  was  made  in  pursuance  of  an 
antenuptial  parol  contract,  void  as  to  credit- 
ors. But  voluntary  conveyance,  free  from 
fraud  in  fact.  Is  void  only  where  there  are 
existing  creditors.  Nelson  v.  Vanden,  99 
Tenn.  224,  42  S.  W.  6;  Vance  v.  Smith.  2 
Heisk.  351 ;  Sanders  v.  Logue,  88  Tenn.  355, 
12  S.  W.  722. 

Then  had  the  defendant  A.  M.  Levy  at  that 
time,  July  20,  1905,  any  creditors?  He  tes- 
tifies positively  and  absolutely  that  he  bad 
none.  Complainant's  insistence  is  that  he 
was  a  creditor,  because  tlie  warrant,  for  the 
unlawful  suing  out  of  which  he  recovered 
his  Judgment  in  an  action  of  malicious  pros- 
ecution, was  Issued  June  14,  1905,  while  the 
conveyance  was  not  made  until  July  20, 
1905.  These  dates  are  correct,  but  the  pros- 
ecution against  complainant  did  not  ter- 
minate until  August  25,  1905,  and  his  ac- 
tion for  damages  for  malicious  prosecution 
was  not  brought  until  some  time  thereafter ; 
the  exact  date  not  appearing  in  the  record. 

It  Is  well  settled  that  a  right  of  action  for 
malicious  prosecution  does  not  accrue  until 
there  has  been  a  final  determination,  favor- 
able to  the  defendant  therein,  of  the  suit 
claimed  to  have  been  malicious.  Morgan  v. 
Duffy,  94  Tenn.  686,  30  S.  W.  735;  Swepson 
V.  Davis,  109  Tenn.  99,  70  S.  W.  65,  59  L.  B. 
A.  601. 

Therefore,  when  the  conveyance  attacked 
In  this  ease  was  executed  and  delivered,  the 
complainant  had  no  right  of  action  or  claim 
for  damages  recognized  by  law  against  the 
defendant  A,  M.  Levy.  The  first  step  only 
had  been  taken  in  a  proceeding  which  might 
or  might  not  ultimately  ripen  into  a  just 
claim  for  damages  for  malicious  prosecution, , 
which  If  properly  asserted,  would  make  the 
complainant  a  creditor  of  the  defendant 

There  is  no  doubt  but  that  the  plaintiff  In 
an  action  brought  to  recover  damages  for  a 
tort  committed  against  him  Is  a  creditor  of 
tiie  defendant,  for  whom  the  latter  must  pro- 
ride  before  he  can  make  a  voluntary  convey- 


in  such  a  case  is  asserting  a  specific  claim, 
which  can  be  definitely  ascertained  and  ad- 
judged In  the  pending  action.  In  the  cases 
of  Famsworth  v.  Bell,  S  Sneed,  531,  Bad 
Patrick  V.  Ford,  5  Sneed,  632,  plaintiffs  in 
actions  brought  to  recover  damages  for  torti 
committed  were  held  to  be  creditors,  and 
conveyances  of  property  fraudulent  In  fact, 
made  pending  the  actions,  were  hdd  vcid 
and  set  aside.  In  Vance  v.  Smith,  2  Heist 
843,  it  was  held  that  a  plaintiff  in  an  actios 
of  tort  then  pending  was  an  existing  creditor 
within  the  provisions  of  a  deed  in  trust  made 
by  the  defendant  to  secure  "all  of  his  credit- 
ors" ;  and  in  Sanders  v.  Logup,  88  Tenn.  ^Si, 
12  S.  W.  723,  it  Is  said  that  "a  voluntary  coo- 
veyance  pending  an  action  of  tort,  whether 
actually  Intended  to  defeat  it  or  not,  would 
be  void  if,  upon  estimating  amoant  of  proi>- 
erty  retained,  there  was  a  deficiency  to  pay 
the  amount  claimed."  This,  however.  Is  per- 
haps dictum,  as  the  question  did  not  directir 
arise  in  the  case.  But  it  has  never  bee: 
held  by  this  court,  or  any  other  so  Car  as  ve 
are  informed,  that  a  party  who  has  no  ccno- 
plete  claim  for  damages  upon  which  he  can 
maintain  suit  is  an  existing  creditor  against 
whom  a  voluntary  conveyance  Is  void.  The 
contrary  Is  held  In  Sanders  v.  Logne,  sajxa. 
It  Is  there  said: 

"In  the  case  we  are  now  conslderiiis, 
whether  we  treat  the  complainant  as  repi^ 
iatlng  his  contract  because  he  was  franda- 
lently  induced  to  make  it,  suing  for  the  moo- 
ey  as  for  money  had  and  received  to  his 
use,  or  whether  we  treat  the  action  as  one 
In  damages  Incurred  in  consequence  of  the 
fraud  and  deceit  practiced  against  him,  meas- 
ured by  the  money  put  to  Interest,  the  result 
is  the  same.  In  the  first  aspect  be  would 
have  had  no  action  until  he  dlsr^arded  the 
trade  and  demanded  the  money;  and  In  the 
second  his  action  would  have  been  ex  delicti), 
and  not  upon  a  specific,-  fixed,  or  asserted 
liability,  within  the  meaning  of  the  rule  stat- 
ed in  respect  to  voluntary  conveyance^  Such 
a  claim,  it  Is  obvious,  might  or  might  not  ever 
be  asserted,  and  It  is  too  uncertain  and  re- 
mote to  be  taken  into  conslderaticMi  In  esti- 
mating the  debts  or  liabilities  of  a  debtor 
for  which  he  must  provide  by  the  retendon 
of  property.  This  is  obvious,  and  we  look  at 
the  state  of  affairs  then  existing,  not  as  now 
developed." 

In  this  case,  the  warrant  (diarglng  com- 
plainant with  robbery  had  been  laeaed,  and 
he  had  been  bound  over  to  answer  to  the 
grand  jury;  but  no  action  bad  been  taken 
by  the  party  when  the  conveyimce  assailed 
was  made.  The  issue  was  undetermined.  It 
was  possible  that  complainant,  the  defendant 
in  said  warrant,  might  be  Indicted,  might  be 
convicted,  or  that  the  prosecution  ml^t  be 
dismissed  by  the  grand  jury  Ignoring  the  In- 
dictment or  by  an  acquittal  on  a  trlaL    It 


I 


good  bit.  He  further  said  that  Ooleman 
told  him  not  to  tell  the  judge  how  long  he 
had  known  him.  He  also  told  the  juror  that 
he  had  only  one  friend  on  the  other  list,  and 
the  Attorney  General  objected  to  him;  that 
he  then  told  the  witness  that  he  need  not 
tell  how  long  he  had  known  him  (plaintiff  in 
error). 

These  conversations  had  with  the  three 
talesmen  were  first  disclosed  by  them  when 
they  were  examined  for  service  on  the  jury. 
They  were  not  taken  upon  the  jury,  and 
of  course  were  not  members  of  it  when 
plaintiff  in  error's  case  was  tried. 

Subsequently,  when  the  present  proceeding 
was  begun  against  Coleman,  the  witnesses 
were  examined  and  gave  testimony  In  the 
three  cases  as  above  Indicated. 

Before  this  testimony  was  offered,  the 
plaintiff  in  error  filed  a  sworn  answer,  or 
return,  to  the  attachment  for  contempt,  in 
which,  after  denying  guilt  in  general  terms, 
he  proceeded  with  the  following  special  de- 
nial: 

"He  denies  that  he  in  any  way  undertook 
to,  or  tried  In  any  manner  to,  influence  any 
one  of  said  persons  summoned  as  jurors 
from  attending  said  court,  or  obeying  the 
summons  to  attend,  or  that  he  tried  to  in- 
fluence them  to  attend,  or  that  he  in  any 
other  way  knowingly,  intentionally,  or  will- 
fully interfered  with  the  process  or  pro- 
ceedings of  the  court. 

"He  denies  that  he  willfully,  unlawfully, 
or  corruptly  conversed  with,  or  tampered 
with,  said  parties,  or  either  of  them,  as  ju- 
rors, or  said  anything  to  them,  or  either  ot 
them,  for  the  purpose  of  influencing  their 
verdict,  or  that  of  either  of  them,  in  the 
trial  of  his  case,  or  authorized  or  procured 
any  one  else  to  do  so  in  his  behalf. 

"He  denies  that  he  discussed  the  facts  or 
circumstances  of  his  case  with  either  of  said 
jurors,  or  had  another  to  do  it  for  him,  or 
that  he  detailed  the  circumstances  which 
brought  about  the  indictment  and  prosecu- 
tion against  him.  When  the  fact  was  casu- 
ally mentioned  that  they  were  jurors,  or 
might  be  jurors,  he  expressed,  himself  as  be- 
ing pleased,  doing  so  because  they  knew  him, 
and  he  knew  them  to  be  fair  and  just  men, 
and  was  willing  to  trust  his  case  in  their 
bands.  He  was  confident  of  his  innocence, 
and  always  felt  and  believed  that  he  would 
Anally  be  acquitted  of  the  charge  against 
him,  and  he  was  acquitted,  and  neither  of 
the  said  parties  was  on  the  jury  trying  his 
case;  and  to  secure  his  acquittal  he  never 
in  any  wise  attempted  to  influence  any  pro- 
spective jurors  by  corrupt  inducements,  or 
by  any  other  means.  He  positively  denies 
that  he  said  anything  to  them,  or  any  one 
of  them,  as  to  the  character  of  the  verdict 
he  desired  or  expected,  or  that  he  had  any 
idea  that  any  casual  remark  made  could 
or  would  Influence  the  action  of  any  juror. 


like  for  them  to  be  on  the  jury  was  wrons. 
It  was  an  unintentional  wrong.  He  did  no: 
know  or  think  that  it  was  wrong,  and  had 
no  thought  that  it  could  affect  In  any  wise 
any  verdict  that  might  be  obtained  in  court, 
and  that  he  did  not  say  It  witli  the  inten- 
tion that  It  should  have  that  effect 

"He  avers  that  he  has  the  highest  re^>ect 
for  this  honorable  court,  and  its  process  and 
proceedings,  and  would  not  Intentionally, 
knowingly,  or  willfully  do  anything  to  In- 
terfere therewith." 

In  the  court  below,  when  the  above  testi- 
mony was  offered,  the  plaintiff  in  error  ob- 
jected to  the  introduction  of  evidence  on  the 
ground  that  by  the  above-mentioned  sworn 
answer  he  had  purged  himself  of  the  con- 
tempt, if  he  had  been  guilty  of  any,  and  that 
witnesses  could  not  be  introduced  to  Inquire 
into  the  matter.  It  is  now  assigned  for  re- 
versal that  the  circuit  judge  committed  er- 
ror in  declining  to  sustain  this  objection  ami 
in  subsequently  hearing  the  evidence  above 
set  forth. 

It  is  stated  in  Underwood's  Case,  2  Hmnpfa. 
46,  that  in  a  case  at  common  law  the  de- 
fendant will  be  discharged  if  by  his  answer 
to  interrogatories  flled  he  make  such  a  state- 
ment as  will  free  him  from  Imputed  coc- 
tempt;  but  in  cases  in  chancery  the  troth 
of  defendant's  statement  in  reply  to  inter- 
rogatories filed  may  be  controverted  on  the 
other  side,  and  the  whole  matter  be  in- 
quired Into  and  ascertained  by  the  court. 

The  case  referred  to  was  in  chancery;  like- 
wise the  case  of  Rutherford  v.  Metealf,  5 
Hayw.  58,  upon  the  same  subject  However, 
the  rule  at  common  law  is  correctly  stated 
(and  see  note  to  Warner  v.  Martin,  4  Am,  * 
Bng.  Ann.  Cas.  183,  184);  sUU  in  this  state 
the  common-law  rule  has  fallen  into  desue- 
tude, as  indicated  by  two  recent  cases.  Scott 
&  Light  V.  State,  109  Tenn.  390,  71  S.  W. 
824;  Rickets  v.  State,  111  Tenn.  3S0,  77  S. 
W.  1076;  and  other  Tennessee  cases  refer- 
red to  infra.  The  question  was  not  discuss- 
ed in  any  of  these  cases,  but  evidence  was 
heard  In  all  of  them. 

The  same  question  arose  recently  In  tbe 
Supreme  Court  of  the  United  States,  in  tbe 
case  of  U.  S.  v.  Shipp,  203  U.  S.  565,  27  Sup. 
Ct.  165,  51  L.  Ed.  319. 

In  the  case  referred  to  defendant  filed  a 
sworn  answer  denying  the  contempt,  and 
it  was  insisted  that  this  was  conclusive.  Re- 
sponding to  this  suggestion  the  court  said : 

"On  this  occasion  we  shall  not  go  into  the 
history  of  the  notion.  It  may  be  that  it  was 
an  intrusion  or  perversion  of  the  canon  law. 
and  is  suggested  by  propounding  of  interro- 
gatories, and  the  very  phrase  "porgatlon  by 
oath'  (juramentum  purgatorlum).  If  so,  it  is 
a  fragment  of  a  system  of  proof  which  di3« 
not  prevail,  in  theory  or  as  a  whole ;  and  the 
reason  why  it  has  not  disappeared  perhaps 
may  be  found  iu  tbe  rarity  with  which  coo- 


n  tills  case  It  Is  a  question  of  personal  pres- 
ence and  overt  acts.    If  the  presence  and  the 
lets   sbould  be  proved,  there  would  be  little 
room   for  the  disavowal  of  the  intent    And 
^ben  tbe  act  alleged  consists  in  taking  part 
In   a    murder,  it  cannot  be  admitted  that  a 
^neral   denial   and  aflSdavit  should  dispose 
of  the  case.    The  outward  facts  are  matters 
known  to  many,  and  they  will  be  ascertained 
by  testimony  In  the  usual  way.    Tbe  question 
was  left  open  in  Be  Savin,  131  IT.  S.  267,  9 
Sup.    Ct.  699,  33  li.  Ed.  150,  with  a  visible 
leaning;  towards  the  conclusion  to  which  we 
have    come,  and  that  conclusion   has   been 
adopted  by  state  courts  in  decisions  entitled 
to  resi>ect     Huntington  v.  McMahon,  48  Ck)nn. 
174,    20O,  201;    State  v.  Matthews,  87  N.  H. 
450,   455;    Bates'   Case,  65  N.   H.  325,  827; 
Re  Snyder,.  103  N.  Y.  178,  181,  8  N.  E.  479 ; 
Crow  V.  State,  24  Tex.  12,  14;  State  ex  rel. 
Mason  v.  Harpar's  Ferry  Bridge  Co.,  16  W. 
Va.    864,   873.    See  Wartman   v.   Wartman, 
Taney,  362,  370,  Fed.  Cas.  No.  17,210;  Cart- 
wrlgbt'8   Case,  114  Mass.  230;  Ellenbecker 
V.  District  Court,  184  U.  S.  81,  10  Sup.  Ct 
424,  33  li.  Ed.  801.    Whether  or  not  Rev.  St 
i  725  (U.  S.  Comp.  St  1901,  p.  683),  applies 
to  this  court  it  embodies  tbe  law,  so  far  as 
It  goes.     We  see  no  reason  for  emasculating 
the  power  given  by  tliat  section,  and  making 
it  so  nearly  futile  as  It  would  be  if  it  were 
construed  to  mean  that  all  contemners  will- 
ing to  nin  the  slight  risk  of  a  conviction  for 
pprjury  can  escape."    To  same  effect,  see  the 
following  cases:    O'Flynn  v.  State,  89  Miss. 
850,  43   South.  82,  9  L.  K.  A.   (N.   S.)  1119, 
119  Am.  St  Rep.  727;  Emery  v.  State  (Neb.) 
Ill  N.  W.  374,  9  L.  B.  A.  (N.  S.)  1124. 

Our  statute  upon  the  subject  of  contempts 
Is  embodied  in  section  5918  of  Shannon's  Code 
as  follows: 

"The  iiower  of  the  several  courts  of  this 
state  to  issue  attachments  and  inflict  punish- 
ments for  contempts  of  court  shall  not  be 
construed  to  extend  to  any  except  the  follow- 
ing cases: 

"(1)  The  willful  mlsl>ebavlor  of  any  person 
In  the  presence  of  the  court,  or  so  near  there- 
to as  to  obstruct  the  administration  of  justice. 
"(2)  The  willful  misbehavior  of  any  of  the 
officers  of  said  courts  in  their  official  trans- 
actions. 

"(3)  The  willful  disobedience,  or  resistance, 
of  any  officer  of  tbe  said  courts,  party,  Juror, 
witness,  or  any  other  person,  to  any  lawful 
writ  process,  order,  rule  decree,  or  command 
of  said  courts. 

"(4)  Abuse  of,  or  unlawful  interference 
with,  the  process  or  proceedings  of  the  court 
"(5)  Willfully  conversing  with  Jurors  in 
relation  to  the  merits  of  the  cause  in  the 
trial  of  which  they  are  engaged,  or  otherwise 
tampering  with  them. 

"(6)  Any  other  act  or  omission  declared  k 
contempt  by  law." 
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The  statute  would  be  rendered  ineffective 
if  one  accused  of  contempt  could  cut  off  all 
inquiry  by  filing  an  affidavit  denying  the 
contempt  charged,  or  disclaiming  any  improp- 
er purpose. 

The  case  of  Brooks  v.  Fleming  was  In  chan- 
cery ;  but  the  language  of  the  court  upon  tbe 
subject  was  not  confined  to  the  practice  In 
that  court,  but  was  general,  as  follows :  Re- 
ferring to  contempts  out  of  the  presence  of 
the  court  it  was  said  that  they  can  only  be 
brought  to  the  knowledge  of  the  court,  and  its 
action  invoked,  upon  tbe  testimony  of  others. 
"The  charge  must  be  made  in  such  form  as 
to  give  tbe  party  an  opportunity  to  purge  him- 
self of  tbe  alleged  contempt  Ordinarily  it 
must  be  made  upon  oath,  to  which  the  per- 
son accused  by  it  has  tbe  right  to  answer. 
This  answer  presents  an  issue  to  be  inquired 
into  by  the  court  and  to  be  determined  upon 
its  facts.  The  inquiry  is  in  tbe  nature  of  a 
criminal  proceeding,"  eta    6  Baxt  331-333. 

In  Slnnott  v.  State,  11  Lea,  281,  the  party 
proceeded  against  for  contempt  was  charged 
with  having  suggested  to  the  sheriff  that  he 
should  summon  certain  persons  on  the  Jury. 
Tbe  course  of  practice  pursued  in  that  case  is 
thus  stated  by  the  court :  "The  Attorney  Gen- 
eral filed  specifications  in  each  case.  The 
plaintiff  in  error  moved  to  quash  the  speciis- 
cations  filed,  wtaicb  motion  was  overruled  by 
the  court;  and,  having  filed  ills  answer  to 
such  specifications,  tbe  court  proceeded  to 
bear  the  case,  and,  having  heard  the  testi- 
mony, adjudged  the  defendant  guilty  as 
cliarged,"  etc 

In  Harwell  v.  State,  10  Lea,  644,  the  plain- 
tiff in  error  was  under  arrest  charged  with 
interference  with  the  grand  Jury.  In  that 
case  the  court  heard  the  testimony  of  wit- 
nesses, but  refused  to  hear  the  plaintiff  in 
error  himself  testify  as  a  witness,  on  the 
following  grounds,  as  stated  in  the  opinion: 
"In  answer  to  the  warrant,  and  by  way  of 
purging  himself  of  contempt,  he  might  have 
filed  his  affidavit  upon  return  of  the  warrant ; 
but,  the  proceeding  -being  in  the  nature  of  a 
criminal  prosecution,  the  defendant  was  not 
competent  to  testify  as  a  witness  in  bis  own 
behalf,  and  there  was  no  error  in  the  refusal 
of  the  court  to  allow  him  to  be  examined  as 
a  witness."  This  was  before  our  statute  was 
passed  which  gave  the  right  to  defendants  in 
criminal  prosecutions  to  testify  In  their  own 
behalf. 

The  second  point  insisted  upon  la  tbat  tbe 
facts  proven  do  not  make  out  a  case  of  con- 
tempt, because  the  parties  approached  were 
not  members  of  tbe  Jury  which  tried  the 
plaintiff  in  error.  The  argument  is  that  the 
contempt  in  respect  of  tampering  with  Jurors 
must  fall  under  subsection  5  of  the  Code  sec- 
tion atM>ve  quoted.  This  is  a  mistaken  view. 
The  facts  show  a  violation  of  subsection  4, 


(Supieme  Court  of  Missouri,  DiTision  No.  2. 
Nov.  24,  1908.) 

Labcent  (J  66*)— Labcert  in  thx  Night- 
Tike— Attempt  TO  COMICIT— PBOSECUTION— 
SUFFICIENCT  or  EVIDENCE 

Evidence  held  to  support  a  conviction  of 
attempted  larceny  of  money  in   the  nighttime. 
[Ed  Note — For  otiier  cases,  see  Larceny,  Cent. 
Dig.  i  161 ;    Dec  Dig.  §  06.*] 

Appeal  from  St  Louis  Circuit  Court;  Hugo 
Muench,  Judge. 

John  Hayes  was  convicted  of  attempted 
larceny  of  money  in  the  nlgbttlme,  and  he  ap- 
peals.   Affirmed. 

Henry  M.  Walsb,  for  appellant.  Herbert 
S.  Hadley,  Atty.  Gen.,  and  F.  Q.  Ferris,  Asst 
Atty.  Gen.,  for  the  State. 

BURGESS,  J.  On  December  2,  1907,  ttae 
defendant  was  convicted  in  tbe  circuit  court 
of  tbe  city  of  St  Louis  of  the  crime  of  at- 
tempted larceny  In  the  nighttime  of  money 
from  one  Solomon  Mueller,  and  his  punish- 
ment fixed  at  Imprisonment  for  the  term  ot 
two  years  In  the  penitentiary,  under  an  in- 
formation, duly  filed  by  tbe  assistant  circuit 
attorney,  charging  the  defendant  with  said 
offense.  Defendant  appeals  and  assigns  er- 
ror. 

The  facts  are  substantially  as  follows:  On 
tbe  night  of  October  1,  1907,  between  8  and 
9  o'clock,  Solomon  Mueller  was  standing  at 
the  southeast  corner  of  Washington  avenue 
and  Broadway,  in  said  city,  witnessing  tbe 
Veiled  Prophets'  parade.  He  had  on  his  per- 
son, and  owned, '  a  gold  watch,  chain,  and' 
charm,  and  $35  in  money — three  |10  blllB 
and  one  $5  bill.  He  was  surrounded  by  a  surg- 
ing and  Jostling  crowd,  and,  hearing  a  police- 
man warn  tbe  people  against  pickpockets, 
Mueller  put  his  watch,  chain,  and  charm 
in  bis  left  pants  pocket  and  his  pocketbook, 
containing  his  money,  in  bis  right  hip  pocket 
Soon  thereafter  he  noticed  the  defendant 
who  was  pressing  hard  against  bim,  trying  to 
throw  open  his  coat,  as  if  to  get  at  bis  watch 
pocket  The  defendant  moved  around  and  be- 
hind Mueller,  and  put  his  hands  in  the  pock- 
ets containing  said  watch  and  money.  James 
H.  Smith,  chief  of  detectives  of  tbe  city  of 
St  Louis,  who  was  observing  the  actions  of 
the  defendant,  reached  and  took  hold  of  the 
defendant  while  his  hands  were  yet  In  Muel- 
ler's pockets,  and  prevented  him  from  ex- 
tracting anything  therefrom.  By  reason  of 
tbe  interference  of  tbe  ofllcer,  tbe  defend- 
ant failed  in  his  attempt  to  steal  tbe  prop- 
erty of  Mueller.  In  bis  testimony,  Mueller 
described  tbe  money  which  he  bad  on  his 
person  at  the  time  as  |35  In  greenbacks — 
three  $10  bills  and  a  $5  bill,  United  States 
money.  Defendant  offered  no  evidence,  nor 
Is  be  represented  in  this  court 


they  are  entirely  without  merit  The  evi- 
dence establishes  defendant's  guilt  beyond 
any  and  all  doubt ;  In  fact  It  is  all  one  way. 
He  had  a  fair  and  impartial  trial ;  and. 
there  being  no  merit  in  this  appeal,  the  Judg- 
ment is  affirmed.    All  concur. 


STATE  V.  FOLEY. 

(Supreme  Court  of  Missouri,  Division    Na  2. 
Nov.  24,  190S.) 

CBmiNAi,  Law   (S  1094*)— Apfeai/— Bnx  or 

Exceptions— Review. 

A  conviction,  in  the  absence  of  a  Ull  et 
exceptions,  will  be  affirmed  on  appeal,  where  the 
information  is  sufficient  and  the  arraignmeni 
and  the  trial  appear  to  have  been  regalar. 

[Ed.  Note. — For  other  cases,  see  Crimina] 
Law,  Cent  Dig.  t  3201 ;   Dec.  Dig.  S  10&4.*] 

Appeal  from  St  Louis  Circuit  Court ;  Uatt 
G.  Reynolds,  Judge. 

Toney  Foley  was  convicted  of  felonious  as- 
sault and  he  appeals.    Affirmed. 

Samuel  Kohn,  for  appellant  Herbert  & 
Hadley,  Atty.  Gen.,  and  Frank  Blake,  Aast. 

Atty.  Gen.,  for  the  State. 

GANTT,  J.  From  a  convlcUon  In  tbe  dr- 
cult  court  of  the  city  of  St  IjouIs  for  a  feto- 
nious  assault  upon  Edwin  McClentlck  ttte  de- 
fendant appealed  to  this  court 

Motions  for  new'  trial  and  in  arrest  of 
judgment  were  filed  in  due  time  and  overml- 
ed,  but  no  bill  of  exceptions  was  filed  in 
the  case.  Tbe  Information  is  sufficient  snd 
the  arraignment  and  the  trial  appear  to  have 
been  regular  in  all  respects. 

There  being  no  error  in  the  record  proper. 
the  Judgment  must  be,  and  is,  affirmed. 

FOX,  P.  J.,  and  BURGESS,  3^  concur. 


STATE  V.  HAMILTON. 

(Supreme  Court  of  Missouri,  Division  Na  2. 

Nov.  24,  1908.) 

Cbiuinai,  Law  (S  1090*)— Appkait— Rbbsxva- 
TioN  OF  Gboxtnds  or  Review — Box  or  Ex- 
ceptions. 

In  the  absence  ot  a  bill  of  ezceptiona,  dulr 
signed  and  authenticated  by  the  trial  judge,  tte 
action  of  the  court  during  the  trial  u  not  n- 
viewable,  and  the  case  is  before  the  appeUatt 
court  simply  upon  the  record  proper. 

[Ed.  Note. — For  other  cases,  see  Crimintl 
Law,  Gent  Dig.  H  2807-2822;  Dec  IMg.  i 
1090.*] 

Appeal  from  Circuit  Court  Pettis  County: 
Louis  Hoffman,  Judge. 

Will  Hamilton  vras  convicted  of  graod 
larceny,  and  appeala     Affirmed. 


•For  other  cues  see  tame  topic  and  tection  NUMBER  In  Deo.  *  Am.  Dica.  UOT  to  data^  *  Bapoitar  ladtam 
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In  his  cnstody,  on  the  2l8t  day  of  December, 
1906,  there  was  |440,  the  property  of  the  J. 
B.  Bu6B  Mills.  Conrad  Hart,  aged  about 
19  years,  testified  that  for  8  or  10  years  he 
had  been  acquainted  with  the  defendants, 
who  were  about  his  age.  He  said  that  in  the 
fall  of  1906  he  had  been  out  In  California 
with  the  defendant  Gleason,  and  had  talked 
several  times  with  Gleason  on  the  subject  of 
robbing  the  Buss  Mill,  where  Gleason  told 
him  there  was  lots  of  easy  money  for  them 
to  get  when  they  returned  to  St  Louis.  Ear- 
ly In  December  Hart  returned  to  St.  Louis 
and  met  the  defendants,  but  nothing  further 
was  said  about  the  suggested  robbery  until 
the  day  before  the  attempt  was  made,  when 
Gleason  asked  Hart  to  go  out  to  the  Buss 
Mill,  and  said  that  the  money  was  easy  to 
get.  The  next  morning  Gleason  met  Hart 
again  and  arranged  for  a  meeting  between 
Hart,  Gleason,  and  defendant  Carroll  at  a 
later  hour  that  morning.  Pursuant  to  ap- 
pointment, Hart  met  the  defendants  about 
10 :30  a.  m.,  each,  according  to  arrangements, 
having  brought  with  him  his  overcoat.  None 
of  them  had  any  money,  and  the  overcoats 
were  brought  for  the  purpose  of  pawning 
them  in  order  to  raise  money  with  which  to 
buy  revolvers  and  ammunition  and  carry  out 
the  plan  of  robbery.  They  visited  several 
pawnshops  and  pawned  the  overcoats  of  Hart 
and  Carroll,  thereby  raising  |7.  Gleason  kept 
his  bvercoat.  With  the  money  thus  obtained 
they  visited'  stores,  and  Hart  and  Carroll 
each  bought  a  cheap  revolver  and  some  am- 
munition. About  noon  they  ate  and  drank  to- 
gether, and  soon  afterwards  took  a  car  on 
the  way  to  the  mill  on  North  Broadway. 
Hart  said  that  while  on  the  way  they  talked 
over  the  plan  by  which  the  robbery  would 
be  effected,  Gleason,  he  said,  doing  most  of 
the  talking.  The  plan  was  to  approach  the 
mill  on  foot.  Hart  and  Gleason  to  enter  the 
office  and  Carroll  to  remain  outside,  to  which 
Carroll  agreed,  and  said  that  be  would  be 
outside  while  they  went  In,  and  If  there  was 
any  fighting  he  would  come  running  right 
over.  The  plan  contemplated  was  that  Glea- 
son and  Hart  would  enter  the  ofllce,  pretend- 
ing to  be  employer  and  employ^,  and  ask  the 
use  of  the  telephone,  and,  on  the  pretext  of 
sending  Hart  for  a  fixture,  they  were  to  ask 
to  have  a  $2  bill  changed,  and  thereby  secure 
access  to  the  money  In  the  mill  safe.  About 
three  blocks  from  the  mill  they  left  the  car, 
and  took  a  drink  in  a  saloon,  where  they 
were  seen  by  witness  Joseph  Conway.  From 
the  saloon  they  walked  to  the  mill.  Hart  and 
Gleason  walking  on  the  east  side  of  Broad- 
way, on  which  side  was  the  mill,  and  Carroll, 
according  to  plan,  following  on  the  west  side 
of  that  street  Gleason  was  wearing  bis 
overcoat,  and  had  with  him  for  a  weapon  a 
billy,  which  was  a  short  piece  of  leather  with 


O'Neill  were  sitting  In  the  office  when  Hart 
and  Gleason  entered.  Gleason  asked  tlw 
privilege  of  using  the  telephone,  which  v«s 
In  the  office,  and,  being  pwmitted  to  do  so. 
be  called  up  a  plumbers'  supply  company  and 
talked  about  a  fixture,  or  piece  of  fitting,  for 
which  be  was  going  to  send,  and,  as  he  brsnf 
up  the  telephone,  he  turned  to  Hart  and  asS:- 
ed  whether  Hart  had  money  for  the  car  tut. 
Hart  rolled  that  he  had  not,  wberenpco 
Gleason  asked  Hozey  If  he  could  ch&nee  a 
|2  bill.  Hoxey,  saying  that  he  could  do  so. 
8tq>ped  to  the  safe,  which  was  a  small  salt 
about  three  feet  high  sitting  on  the  floor  ol 
the  office,  opoied  the  safe  and  took  from  it 
the  said  money,  of  which  he  was  in  diarge' 
as  manager  or  agent  for  said  J.  B.  Bus 
Mills,  and  was  stepping  over,  making  chacis 
with  the  money  on  top  of  the  safe,  when  de- 
fendant Gleason  struck  him  on  the  head  with 
the  billy.  The  blow  blinded  or  stanned  Hol- 
ey for  a  moment,  but  he  instantly  tamed  sod 
grappled  with  Gleason.  Just  as  be  did  sa. 
Hart,  who,  for  the  moment,  bad  covered 
O'Neill  with  his  revolver,  pointed  the  revolv- 
er at  Hoxey  and  fired  a  shot  which  hit  Hox- 
ey In  the  breast  and  infiicted  a  wound.  De- 
fendant Gleason,  becoming  released  froa 
Hoxey,  ran  out  of  the  office,  leaving  hia  bst 
there,  which  had  fallen  from  his  bead  dQ^ 
ing  the  struggle.  The  $2  bill,  which  Gleaa^a 
bad  requested  Hoxey  to  change,  also  remain- 
ed in  the  office.  Out  upon  the  street  Hart 
and  Gleason  met  the  defendant  OarroU  wait- 
ing, who,  according  to  Hart  Inquired  if  tbej 
got  any  money.  All  three  ran  rapidly  away. 
As  they  ran,  Gleason  handed  his  overcoat, 
marked  with  his  name  on  the  inside  poci:et 
to  Carroll.  Carroll  carried  the  overcoat  aloes 
with  him  and  placed  his  revolver  In  its  pock- 
et After  running  some  distance,  an  offic«' 
came  upon  them  and  arrested  Hatt,  but  de- 
fendants got  away.  Carroll,  in  his  fllsfat. 
threw  away  Gleason's  overcoat  wblch,  witli 
Carroll's  revolver  in  the  pocket  thereof,  titt 
officer  in  pursuit  secured.  Defendants  were 
successful  for  a  time  In  making  their  escape. 
but  about  one  month  later  they  were  appre- 
hended and  arrested  In  New  Orleans.  Tbt 
billy  and  Carroll's  revolver  were  Introdueed 
in  evidence.  The  witness,  Conrad  Hart  at 
the  time  of  the  trial,  had  already  pleaded 
gtillty  to  a  separate  Information  charging  him 
with  attempted  robbery  on  account  of  Us 
participation  in  this  adventure. 

Defendants  offered  no  evidence.  At  tiw 
close  of  the  case  the  court  instmcted  tb« 
jury,  and  the  cause  was  submitted  to  ttaeo- 
It  is  not  necessary  to  reproduce  the  Instrac- 
tlons,  as  counsel  for  appellants  In  their  brief 
do  not  challenge  the  correctness  of  then. 
After  due  consideration  of  the  cause  the  jnir 
returned  separate  verdicts  finding  tfae  defend- 
ants guilty,  and  assessing  their  pnnlsluiiait 


eau  ue  no  ruuuery  in  bucu  «;irvuuiButu«.-cB. 

Learned  counsel  for  appellant  direct  our 
attention  to  the  case  of  State  y.  Davis,  1S8 
Mo.  107,  39  S.  W.  460 ;  State  v.  Homed,  178 
Mo.  59,  76  S.  W.  953;  State  t.  Jones,  168 
Mo.  398,  68  8.  W.  506;  State  t.  Kelley,  206 
Mo.  685,  105  S.  W.  606.  An  examination  of 
those  cases  will  demonstrate  that  they  charg- 
ed the  ownership  of  the  property  in  some 
company,  either  a  mercantile  company,  or  a 
railroad  company.  It  was  held  that  it  was 
essential.  If  those  companies  were  a  partner- 
ship, to  give  the  names  of  the  partners,  or, 
if  a  corporation,  to  So  charge  in  the  informa- 
tion or  indictment.  It  is  by  no  means  ruled 
in  those  cases,  and  it  is  not  even  suggested, 
that.  If  some  individual  was  in  possession  of 
the  property,  the  ownership  of  It  could  not 
be  laid  in  such  person.  T.  P.  Hoxey  was  in 
the  lawful  possession  of  this  property,  and 
it  was  charged  that  he  was  the  owner  of 
such  property,  and  the  proof  fully  sustains 
the  allegations  of  ownership.  There  is  no 
pretense  that  the  testimony  in  this  case  was 
insufficient  to  support  the  verdicts. 

We  have  given  expression  to  our  views  up- 
on the  only  propositions  urged  by  counsel  for 
appellants,  which  results  in  the  conclusion 
that  the  judgment  of  the  trial  court  should 
be  affirmed,  and  it  is  so  ordered.    All  concur. 


STATE  V.  WEBBER. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Nov.  24,  1908.) 

1.  Hawkebs  and  Peddlebs  (}  3*)— Acts  Cor- 

STITCTIRO   PeDDLINO. 

That  one  sold  liniment  and  lemon  extract 
by  going  from  place  to  place  to  sell  the  same, 
and  sold  one  bottle  to  one  person  and  two  to 
another  shows  that  be  was  a  peddler  within 
Rev.  St.  1899,  i  8861  (Ann.  St.  1906,  p.  4118), 
defining  a  peddler  to  be  one  who  deals  in  the 
selling  of  goods,  wares,  and  merchandise,  etc. 

[Ed.  Note.— For  other  cases,  see  Hawkers  and 
Peddlers,  Cent.  Dig.  H  3,  6;    Dec.  Dig.  I  8.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5260-5267;    vol.  8,  p.  7750.] 

2.  Constitutional  Law  (J  208*)— Hawkebs 
AND  Peddlebs— Licenses— Class  Legisla- 
tion. 

The  Legislature  can  designate  peddlers  as 
a  class  who  must  obtain  licenses  before  follow- 
ing their  occupation. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  i  667 ;   Dec.  Dig.  {  208.*] 

3.  Constitutional  L<aw  (S  48*)— Statutes— 
constbuction. 

A  statute  must  appear  to  contravene  the 
Constitution  beyond  reasonable  doubt  before  it 
will  be  held  unconstitutional. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  {  46;    Dec.  Dig.  S  48.*] 

4.  Constitutional  Law  (8  205*)- Special 
Pbivileqes — Licenses— "Peddleb." 

Rev.  St.  1S90,  i  8S61  (Ann.  St.  1906,  p. 
4118),  defining  a  peddler  as  one  who  deals  In 


MO.  art.  4,  i  03,  loroiamng  laws  granung  speciu 
privileges,  etc.,  nor  the  fourteenth  amendmcEt 
to  the  federal  Constitution ;  but  are  valid  police 
regulations. 

[Ed.  Note. — For  other  cases,  see  ConstitntiomJ 
Law,  Dec.  Dig.  }  205.*] 

Appeal  from  Circuit  Court,  Vernon  Cooii- 
ty;    B.  G.  Thurman,  Judge. 

J.  C.  Webber  was  convicted  of  peddling 
without  a  license,  and  he  appeals.    AfBimed. 

Warner,  Dean,  McLeod  &  Tlmmonds,  for 
appellant  H.  S.  Hadley,  Atty.  Gen.,  and  N. 
T.  Gentry,  Asst  Atty.  Gen.,  toe  the  State. 

6ANTT,  J.  On  the  11th  day  of  May,  190;, 
the  prosecuting  attorney  of  Vernon  coontj 
filed  the  following  Information,  duly  veri- 
fied, before  Henry  Dalton.  a  Joatlce  of  ttie 
peace  within  and  for  (^nter  township  is 
said  county: 

"James  N.  OoU,  prosecuting  attorney,  with- 
in and  for  the  county  of  Vernon  and  stat» 
of  Missouri,  on  his  oath  of  office  and  on  M-^ 
best  Information  and  belief  informs  the  conit 

that  J.  C.  Webber,  on  or  about  the da.( 

of  May,  1907,  at  and  in  the  said  coul- 
ty  of  Vernon  and  state  of  Missouri,  did 
then  and  there  willfully  and  unlawfully  deal 
in  the  selling  of  goods,  wares,  and  merduD- 
dise  as  a  peddler,  by  going  about  from  ;^ce 
to  place  with  two  horses  and  wagon  u^ 
by  the  said  J.  C.  Webber  for  that  pnrpoee. 
by  then  and  there  selling  divers  goods,  to  til 
one  bottle  of  IlnUnent,  to  one  Ben  Fln<^  (or 
the  sum  of  one  dollar,  two  bottles  of  lemon 

extract   to  Mrs.  Wilkerson,   for  the 

sum  of  fifty  cents,  and  divers  other  arUdes 
to  this  Informant  unknown,  to  divers  r«- 
Bons  whose  names  are  unknown,  vritboo: 
then  and  there  having  a  peddler's  license,  or 
any  other  legal  authority  therefor;  contrary 
to  the  forms  of  Qie  statutes  In  such  cases 
made  and  provided,  and  against  the  peace  acJ 
dignity  of  the  state  of  MlssoorL" 

A  change  of  venue  was  granted  to  Justice 
CummlngB  and  on  September  20,  lOOT,  the 
defendant  was  put  on  his  trial  on  said  in- 
formation and  found  guilty,  and  bis  punisb- 
ment  assessed  at  $25,  and  Judgment  rendered 
accordingly.  On  the  same  day  the  defeDdu: 
took  his  appeal  in  due  form  to  the  drmtt 
court  of  Vernon  county.  At  the  October 
term,  1907,  of  the  circuit  court  the  defendant 
demurred  to  the  information  on  the  follow- 
ing grounds: 

First  Said  Information  does  not  ootisti^ 
tute- facts  sufficient  to  charge  this  defendut 
with  the  violation  of  any  law,  or  the  com- 
mission of  any  crime  or  offense. 

Second.  SecUons  8861,  8862,  and  886$  ci 
the  Revised  Statutes  of  Missouri  of  18W 
(Ann.  St  1906,  pp.  411&-4120),  under  wfak-l 
this  prosecution  was  instituted,  are  null  anJ 


•For  other  cues  ■••  iam«  topie  and  section  NtJHBER  In  Dec.  *  Am.  Dlga.  IMT  to  data,  ft  Reporter  ladene 


state,  providing  tbat  the  General  Ateembly 
of  this  state  shall  not  pass  any  local  or  spe- 
cial law  granting  to  any  corporation,  asso- 
ciation, or  individual  any  special  or  exclusive 
right,  privilege,  or  immunity. 

This  demurrer  was  overruled,  and  there- 
upon afterwards,  at  the  same  term,  the  ques- 
tion coming  on  for  hearing,  a  jury  was  waiv- 
ed, and  the  question  was  submitted  to  the 
court  upon  the  following  statement  of  facts: 

"On  the day  of  May,  1907,  at  Ver- 
non county,  Missouri,  the  defendant  did  deal 
In  the  selling  of  liniment  and  lemon  extract 
by  going  about  from  place  to  place  to  sell 
the  same,  and  he  did  then  and  there  sell  one 
bottle  of  liniment  to  one  Ben  Flnck,  for  the 
sum  of  one  dollar,  and  two  bottles  of  lemon 
extract  to  Mrs.  Wllkerson,  for  the  sum  of 
fifty  cents,  and  it  is  also  agreed  that  the  de- 
fendant did  not  have  any  peddler's  license 
authorizing  him  so  to  da" 

At  the  time  of  submitting  the  question  on 
the  said  statement  of  facts,  defendant  request- 
ed the  court  to  give  the  following  instructions: 

"No.  1.  The  court  declares  the  law  to  be 
that,  under  the  information  and  evidence  in 
this  case,  the  court  should  find  the  defendant 
not  gnll^. 

"No.  2.  The  court  declares  that  the  ped- 
dler's statutes,  under  which  this  prosecution 
1b  being  had,  are  null  and  void,  because  in 
violation  of  section  63,  art  4,  of  the  Consti- 
tution of  the  state;  and  the  defendant 
should  be  found  not  guilty. 

"No.  8.  The  court  declares  the  peddler's 
statutes,  under  which  this  prosecution  is  be- 
ing had,  are  null  and  void  because  In  viola- 
tion of  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States;  and  the  de- 
fendant should  be  found  not  guilty." 

Which  said  Instructions  the  court  refused, 
and  the  defendant  duly  saved  his  exceptions 
to  the  action  of  the  court  in  so  ruling. 
Thereupon  .the  court  found  the  defendant 
(niilty  of  peddling  without  a  license  as  charg- 
ed in  the  information,  and  assessed  his  pun- 
ishment at  a  flue  of  $15,  and  rendered  Judg- 
ment accordingly.  And  thereafter,  on  the 
same  day,  the  defendant  filed  bis  motion  for 
new  trial,  assigning  as  error  the  refusal  of 
the  said  instructions,  prayed  by  him,  by  the 
court  Which  said  motion  for  new  trial  was 
by  the  court  overruled,  and  defendant  saved 
bis  exceptions.  Defendant  also  filed  his  mo- 
tion In  arrest  assigning  as  grounds  thereof 
tbat  the  information  was  insufficient  to 
(.-barge  him  with  any  crime  because  the  stat- 
utes, to  wit  sections  8861,  8862,  and  8868, 
Rev.  St  1889  (Ann.  St  1906,  pp.  4118-412(9, 
were  nuU  and  void,  because  in  violation  of 
the  fourteenth  amendment  to  the  Constitu- 
tion of  the  ITnlted  States.  Which  said  mo- 
tion was  also  overruled,  and  defendant  stayed 
bis  exceptions.  Thereafter  an  appeal  was 
granted  to  this  court  in  due  form. 

This    ai^al    involves    the    constitution- 


8861  defines  a  peddler  to  be  "whoever  shall 
deal  in  the  selling  of  patents,  patent  rights, 
patent  or  other  medicine,  lightning  rods, 
goods,  wares  or  merchandise  except  pianos, 
organs,  sewing  machines,  books,  charts,  maps 
and  stationery,  agricultural  and  horticultural 
products  including  milk,  butter,  eggs  and 
cheese,  by  going  from  place  to  place  to  sell 
the  same."  It  is  obvious  that,  if  the  statute 
is  constitutional,  the  defendant  was  a  ped- 
dler, and,  not  having  a  license,  was  guilty. 
The  act  is  assailed  on  the  ground  that  it  is 
class  legislation  and  in  violation  of  section 
63  of  article  4  of  the  Constitution  of  this  state, 
which  forbids  special  laws  granting  to  any 
individual  special  or  exclusive  rights,  privi- 
leges, or  Immunities,  and  also  -  In  violation 
of  the  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States.  It  is  conceded 
by  the  learned  counsel  for  defendant  that 
It  is  perfectly  competent  for  the  Legislature 
to  select  peddlers  as  a  class,  which  shall  be 
required  to  obtain  a  license  as  a  prerequi- 
site to  following  that  occupation.  No  doubt 
whatever  exists  on  this  point  It  has  been 
repeatedly  so  held  by  the  courts  of  the  sever- 
al states  and  the  federal  courts.  The  regu- 
lation of  the  business  of  itinerant  peddlers 
is  very  ancient.  Baron  Graham  in  Attorney 
General  v.  Tongue,  12  Price,  61,  said:  "The 
object  of  the  Legislature  in  passing  the  act 
upon  which  this  information  is  founded  was 
to  protect  on  the  one  hand,  fair  traders,  par- 
ticularly established  shopkeepers,  resident 
permanently  in  towns  and  other  places,  and 
paying  rent  and  taxes  there  for  local  privi- 
leges, from  the  mischiefs  of  being  under- 
sold by  itinerant  persons,  to  their  injury,  and, 
on  the  other  hand,  to  guard  the  public  from 
the  impositions  practiced  by  such  persons 
in  the  course  of  their  dealings,  who,  having 
no  known  residence,  carry  on  a  trade  by 
means  of  vending  goods  conveyed  from  place 
to  place  by  horse  or  cart."  QrafCty  v.  Rush- 
ville,  107  Ind.  602,  8  N.  B.  609,  67  Am.  Rep. 
128;  Citr  of  South  Bend  ▼.  Martin,  142  Ind. 
31,  41  N.  B.  816,  29  li.  R.  A.  681;  21  Amer.  & 
Bug.  Ency.  Law  (2d  Ed.)  791. 

But  it  Is  Insisted  tbat  section  8861  has  ar- 
bitrarily divided  this  natural  class,  and  re- 
quires one  of  such  classes  to  take  out  a 
license,  and  at  the  same  time  grants  the 
other  the  "right,  privilege  or  immunity"  to 
peddle  without  a  license.  That  is  to  say, 
the  Legislature  cannot  exempt  those  who 
deal  in  selling  pianos,  organs,  books,  charts, 
maps,  eggs,  butter,  and  cheese  from  taking 
out  a  license,  and  by  the  same  statute  re- 
quire those  who  peddle  other  merchan- 
dise, as  in  this  case  "extracts  and  liniments," 
to  obtain  a  license;  that  this  is  class  legis- 
lation. It  is  the  settled  doctrine  of  this 
court  that  before  an  act  of  the  Legislature 
will  be  held  unconstitutional  it  must  appear 
beyond  reasonable  doubt  tbat  it  Is  in  con- 
travention of  the  Constitution.    This  assault 


revenue  measure,  but  la  a  police  regulation. 
It  Is  regulation  of  persons  following  a  cer- 
tain character  of  business,  and  not  a  tax 
upon  property.  In  Seymour  v.  State,  51  Ala. 
52,  the  peddler's  act  of  ttiat  state  was  resist- 
ed on  the  ground  that  the  exemption  of  man- 
ufacturers and  maimers  to  peddle,  their  prod- 
ucts was  void  because  an  unlawful  discrlm- 
tnatlon  between  the  same  general  class ;  but 
the  Supreme  Court  of  that  state  held  that 
the  state  bad  the  right  to  make  such  exemp- 
tion without  Infringing  upon  the  Constitu- 
tion; that  the  privileges  and  Immunities 
were  the  same ;  that  every  peddler  who  paid 
any  license  at  all,  paid  the  same.  In  Hays 
V.  Commonwealth,  107  Ky.  655,  55  S.  W. 
425,  a  lllte  contention  was  made,  and  It  was 
urged  that,  because  certain  articles  were  al- 
lowed to  be  peddled  without  a  license,  the 
act  violated  the  fourteenth  amendment  to  the 
federal  Constitution,  but  the  Court  of  Ap- 
peals rejected  that  contention,  saying:  "It 
is  true  certain  articles  of  property  are  al- 
lowed to  be  sold  by  itinerant  persons  without 
a  license,  and  they  can  be  sold  by  any  and 
every  person,  either  as  an  itinerant  or  oth- 
erwise. Therefore  there  is  no  discrimina- 
tion. Moreover,  all  citizens,  if  they  elect 
to  peddle  the  prohibited  goods,  must  have  a 
license  to  do  so,  otherwise  they  are  subject- 
ed to  punishment.  Hence  there  is  absolute- 
ly no  discrlmlaatlon  between  citizens,  each 
and  every  one  standing  on  an  exact  equali- 
ty under  the  peddler's  law.  If  the  fact  that 
a  man  may  sell  stoneware  without  a  license 
renders  the  whole  peddler's  law  unconstitu- 
tional, it  necessarily  follows  that  the  stat- 
ute requiring  a  license  to  sell  alcoholic  liq- 
uors is  In  violation  of  the  same  provision  of 
the  Constitution,  because  the  citizen  may 
sell  various  other  articles,  both  liquid  and 
solid,  without  any  license;  and  the  right 
of  both  the  state  and  federal  govemmeut 
to  require  license  of  vendors  of  alcoholic 
liquors  has  always  been  sustained  by  the 
courts  of  last  resort,  both  federal  and  state, 
40  far  as  we  are  advised."  So  in  People  v. 
De  Blaay,  137  Mich.  402,  100  N.  W.  598, 
an  act  of  the  Legislature  of  that  state  pro- 
hibited peddling  without  a  license,  but  made 
an  exception  In  favor  of  wholesale  merchants 
selling  by  sample  and  manufacturers,  farm- 
ers, mechanics,  and  nurserymen  selling  their 
own  products;  and  this  exception  or  exemp- 
tion was  cliallenged  on  the  ground  that  it 
constituted  class  legislation.  But  the  Su- 
preme Court  of  that  state  ruled  that  tliis 
could  not  be  called  class  legislation  in 
such  a  sense  as  to  deny  any  citizen  an 
equal  protection  of  the  law.  Under  this  pro- 
vision all  persons  in  the  same  class  were 
treated  alike  under  like  circumstances  and 
conditions.  Similar  provisions  have  been 
sustained  by  that  court  in  People  v.  Saw- 
yer, 106  Mich.  428,  64  N.  W.  333.  A  like 
ruling  was  made   in  People  v.   Smith,   147 


tentlon,  which  is  that  because  the  ordinance 
in  turn  excepts  persons  selling  v^etables, 
fish,  meat,  or  farm  products,  and  bakeis 
who  deliver  bread  and  pastry  to  costooh 
ers,  from  this  provision,  which  is  therefore 
invalid,  is  ruled  against  him  by  People  v. 
Sawyer,  106  Mich.  428,  64  N.  W.  333,  and 
People  T.  Baker,  115  Mich.  199,  73  N.  W. 
115.  In  State  v.  Montgomery,  92  Me.  433, 
43  Atl.  16,  it  was  said  by  the  court:  "It 
is  contended  that  the  exception  which  per- 
mits one  to  peddle  without  a  license  the 
products  of  his  own  labor  or  the  labor  o; 
bis  family,  any  patent  of  bis  own  Inventiai 
or  in  which  he  has  become  interested  by 
being  a  member  of  any  firm,  or  stockholder 
in  any  corporation  which  has  parctaased  the 
patent,  is  a  discrimination  in  favor  of  aame 
against  others.  We  do  not  tliinic  so.  If 
one  can  peddle  freely  the  products  of  bis 
own  labor*  so  may  all.  The  prodncts  nur 
be  unlike,  but  the  freedom  to  prosecute  one's 
own  business  and  to  peddle  his  own  products 
is  free  alike  to  all.  So  of  the  otber  excep- 
tions. While  it  may  happen  that  vari<^'a< 
producers  may  peddle  each  the  product  of 
his  own  labor  without  license,  but  not  oi 
the  labor  of  another,  still  we  think  this  fair- 
ly answers  the  requirements  of  aniformitr. 
The  Legislature  is  the  sole  Judge  of  the  ex- 
tent to  which  the  business  of  peddling  shou^ 
be  regulated,  and  its  conclusions  are  ficil 
so  long  as  the  burdens  imposed  do  not  bear 
unevenly  upon  citizens."  In  State  ▼.  Steven- 
son, 109  N.  C.  730,  14  S.  ,E.  385,  26  Am.  S:. 
Rep.  595,  a  license  tax  upon  merchants  vas 
upheld,  although  it  exempted  purcliasers  ot 
farm  products  from  the  producer.  The 
court,  after  observing  that  the  law  puts  all 
merchants  dealing  in  farm  prodncts  pur- 
chased of  the  producer  In  one  daas  and  all 
other  merchants  in  another  class  and  treats 
all  in  each  class  alike,  goes  on  to  say: 
"There  is  no  discrimination  in  either  class. 
The  power  to  select  particular  trades  or  oc- 
cupations and  subject  them  to  a  license  tax 
cannot  be  denied  to  the  Legislature,  nor  tbf 
power  to  tax  such  trades  according  to  dif- 
ferent rules,  provided  the  rale  in  regard  to 
each  business  is  uniform."  In  Levy  t.  State, 
161  Ind.  251,  68  N.  B.  172,  the  constitntiKt- 
ality  of  an  act  of  that  state  prohibiting 
the  transaction  of  business  by  any  transient 
merchant  without  a  license  was  held  not  to 
deny  the  transient  merchant  the  equal  pro- 
tection of  the  laws  In  violation  of  the  am«id- 
ment  of  the  United  States  Constitntfam.  The 
Supreme  Court  of  that  state  in  an  eaduos- 
tive  opinion  considered  all  the  objections  ti> 
the  constitutionality  of  the  act,  and  beid 
that  it  granted  no  special  privilege  and  im- 
munities, but  applied  to  all  transient  mer- 
chants and  was  a  natural  and  reasooabl* 
classification,  and  held  that  the  occopatioa 
of  a  transient  merchant  closely  rcaemblts 
that  of  hawkers  and  peddlery  and 


as  that's  concerned,  some  time  during  the 
day.     Mr,  Robertson:     No,  they  didn't;    a 
mule  had  to  get  out  of  the  way  of  electrlc-- 
ity.    The  Court:  Answer  the  question." 

At  the  bottom  of  page  47  of  the  abstract, 
witness  Hurt,  in  answer  to  a  question  about 
the  motorman  operating  the  fender  on  the 
car,  said:  "Yes,  there's  a  fender;  he  pulls 
a  lever  and  drops;  it's  another  kind  of 
fender;  I  don't  think  they  use  them,  though; 
they  were  trying  several  kinds  at  the  time 
I  quit,  and  I  believe  they  adopted  this  one 
I  speak  of,  the  one  you  run  up  against  the 
fender;  the  lower  fender  or  life  fender  drops 
on  to  the  rail." 

Defendant's  counsel  objects  to  the  offer 
of  the  fender  ordinance  In  evidence,  and 
says:  "This  ordinance  is  entitled  'Fenders 
to  be  provided,  approved  of;  the  petition 
charges  that  we  complied  with  that  ordi- 
nance, therefore  the  ordinance  Is  wholly  Im- 
material." 

After  a  very  careful  consideration  of  all 
of  this  evidence,  we  are  unable  to  see  how 
it-  could  be  inferred  therefrom  that  the  car 
in  question  was  owned  or  was  being  operated 
by  the  respondent  at  the  time  it  struck  and 
killed  appellants'  son.  All  of  that  evidence 
would  apply  equally  as  well  to  the  Suburban 
Railway  Company  or  to  any  other  company 
operating  a  street  car  system  in  the  city  of 
St.  Louis.  The  street  car  tracks  on  Broad- 
way and  the  cars  which  were  being  oper- 
ated thereon  at  the  time  of  the  Injury  might 
have  belonged  to  any  of  the  latter  companies ; 
at  least,  there  is  nothing  in  the  evidence 
which  shows  anything  to  the  contrary,  ex- 
cept the  mere  fact  that  counsel  for  respond- 
ent conducted  the  trial  of  the  cause.  If 
that  fact  alone  constituted  sufficient  evidence 
from  which  the  inference  of  ownership  might 
be  drawn,  then  in  no  case  where  a  defend- 
ant appears  in  a  cause  by  counsel  could 
such  a  failure  of  proof  ever  be  successfully 
raised,  because  the  Inevitable  answer  would 
be,  why  are  you  defending  the  cause  if  you 
and  your  car  did  not  cause  the  Injury?  Yet 
the  books  are  full  of  cases  which  hold  that 
"the  evidence  should  support  the  allegations 
as  to  ownership  and  operatiou  of  the' train 
and  road  at  the  time  of  the  Injury,  and 
should  show  the  defendant,  and  not  another 
company,  to  be  liable."  17  Ency.  of  Plead. 
&  Prac,  p.  598i  "In  an  action  for  damages, 
where  it  does  not  appear  from  the  pleadings 
and  evidence  that  the  car  by  which  plain- 
tiff was  injured  was  in  use  by  defendant, 
and  where  it  Is  not  shown  that  the  car  was 
running  on  defendant's  railway,  and  where 
the  connection  between  defendant  and  those 
in  charge  of  the  car  is  not  shown,  plaintiff 
cannot  recover."  Edmunds  v.  Railway,  S 
Mo.  App.  603.    The  same  rule  has  been  an- 


V.  Railroad,  104  Mo.  App.  588,  78  S.  W.  275; 
Walsh  V.  Railroad,  '102  Mo.  582,  14  S.  W. 
873,  15  8.  W.  757;  O'Keefe  v.  Railroad,  VU 
Mo.  App.  619,  101  S.  W.  1144. 

It  must  follow  from  these  observatloiB 
that  the  action  of  the  trial  court  In.  sostaia- 
Ing  the  demurrer  to  appellants'  evidence  was 
proper,  and  that  the  Judgment  of  the  circuit 
court  should  be  affirmed. 

It  is  so  ordered.    All  concur. 


STATE  V.  SMITH. 

(Sapreme  Court  of  Missouri,  Division  No.  2. 
Nov.  24,  1908.) 

1.  Cbiminal  Law  ({  814*)— InsTsixonoim— Is- 
sues. 

Where  accused  showed  that  he  killed  de- 
cedent in  defense  of  his  person  against  d«c«d- 
ent's  illegal  assaults,  and  the  court  charged  oa 
the  law  of  self-defense  and  manslaughter  in  tie 
fourth  degree,  a  charge  submitting  the  issne  of 
the  rights  of  the  parties  in  certain  premises 
when  the  homicide  occurred  which  was  the  caase 
of  the  difficulty  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1979;   Dec.  Dig.  (  S14.»] 

2.  Cbiminal  Law  (§  1156*)- New  Tbial— Cos- 
ixiCTiNO  Evidence— Findings— Review. 

Where,  on  a  motion  for  a  new  trial  for 
incompetency  of  a  juror,  two  witnesses  testified 
that  the  juror  had,  prior  to  his  qualification  u 
a  juror,  expressed  the  opinion  that  accused  oa^t 
to  be  convicted,  and  the  juror  as  a  witness  iKsi- 
tively  denied  the  statements,  the  overrolin^  of 
the  moti(Mi  will  not  be  disturbed,  in  the  absence 
of  any  abuse  of  discretion. 

TEd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §  3067 ;   Dec.  Dig.  {  1156.*) 

Appeal  from  Circuit  Court,  Shannon  Coun- 
ty;   W.  N.  Evans,  Judge. 

J.  B.  Smith  was  convicted  of  morder  in 
the  second  degree,  and  he  appeals.    Aiurmed. 

See  207  Mo.  24^  106  S.  W.  598. 

James  Orchard,  S.  A.  Ciuningbam,  J.  B. 
Searcy,  and  L.  M.  Searcy,  for  appellant. 
Herbert  S.  Hadley,  Atty.  Gen.,  and  F.  G.  Fer- 
ris, Asst  Atty.  Gen.,  for  the  State. 

GANTT,  -C.  J.  This  is  a  prosecution  com- 
menced on  the  24th  day  of  September,  190d, 
by  the  prosecuting  attorney  of  Shannon  coun- 
ty, before  a  Justice  of  the  peace,  charging  the 
defendant  with  having  feloniously,  wlUfnUf. 
deliberately,  premedltatedly,  and  with  malice 
aforethought  shot  and  killed  John  W.  Bla<±- 
bum  at  said  county  on  the  24tb  day  of  Ser^ 
tember,  1905.  A  warrant  issued,  and  the  de- 
fendant was  duly  arrested.  The  prelimina- 
ry trial  was  set  for  October  2,  1906,  and  on 
that  day  the  defendant  waived  examination 
and  was  admitted  to  ball  In  the  sum  of  $5.i<0 
to  appear  at  the  regular  March  term,  190& 
of  the  circuit  court  of  said  county.    The  case 
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the  Jury,  for  they  shed  no  light  upon  the  so- 
lution of  the  question  as  to  what  actually  oc- 
curred at  the  Immediate  time  of  the  killing." 
So  we  say  in  this  case,  under  the  defendant's 
own  evidence,  there  is  no  room  for  the  ap- 
plication of  the  doctrine  that  he  shot  and 
killed  the  deceased  in  the  defense  of  his  prop- 
erty rights.  According  to  his  testimony,  he 
shot  and  killed  the  deceased  in  the  exercise 
of  a  right  of  self-defense,  the  defense  of  his 
own  person  against  the  Illegal  assault  on  the 
part  of  the  deceased.  His  testimony  tended 
to  prove  this  defense,  and  the  court  gave 
him  a  fuU  and  ample  instruction  on  the 
right  of  self-defense.  His  evidence  tended 
to  show  that  the  deceased  without  legal  prov- 
ocation had  stooped  and  picked  up  a  rock, 
and  either  threw  It  at  him  or  was  in  th^  act 
of  throwing  It  at  him  when  he  shot  and  killed 
him.  The  court,  in  view  of  this  testimony, 
not  only  Instructed  on  the  law  of  self-defense, 
but  Instructed  for  manslaughter  In  the  fourth 
degree,  and  an  Instruction  such  as  requested 
by  the  defendant  In  this  case  would  have 
been  an  invitation  to  the  Jury  to  have  con- 
sidered a  matter  entirely  foreign  to  the  real 
issue  before  them.  Counsel  have  called  our 
attentloiv  to  the  cases  of  State  v.  Kennade, 
121  Mo.  405,  26  8.  W.  847,  and  State  v.  Pol- 
lard, 139  Mo.  220,  40  S.  W.  949.  Those  cases 
announce  the  familiar  doctrine  that  the  own- 
er of  a  house  and  In  the  possession  thereof 
has  a  right  to  protect  It  and  himself  in  It 
against  all  unlawful  trespassers  against  him. 
But  those  cases  have  no  application  to  the 
facts  of  this  case.  This  record  discloses  that 
the  circuit  court  gave  the  defendant  the  full 
benefit  of  an  instruction  on  the  law  of  self- 
defense,  and  In  no  manner  limited  his  right 
of  self-defense  by  reason  of  the  fact  that  the 
homicide  occurred  on  the  premises  of  the  de- 
ceased. As  was  said  in  State  v.  Hargraves, 
188  Mo.,  loc.  cit  350,  87  S.  W.  495:  "It  clear- 
ly appears  from  the  testimony  (of  the  defend- 
ant) that  the  assault  made  by  the  defendant 
upon  the  deceased  was  In  repelling  or  resist- 
ing an  assault  made  by  the  deceased  upon 
him.  The  facts  in  this  case  do  not  present 
that  character  of  struggle  where  the  assault 
is  made  In  protection  or  defense  of  his  home 
or  premises,  nor  m  an  effort  to  eject  a  tres- 
passer from  the  premises  of  another.  In  which 
the  party  would  have  the  right  to  use  all  the 
necessary  force  to  accomplish  his  purpose." 
We  think  the  court  correctly  refused  to  give 
this  Instruction,  esi)ecially  as  it  had  fully 
covered  all  the  issues  of  law  arising  upon 
the  evidence  in  the  case.  And  these  observa- 
tions apply  with  equal  force  to  the  second  con- 
tention of  the  defendant  In  his  brief,  that, 
in  killing  Blackburn  under  the  circumstances, 
he  was  only  guilty  of  manslaughter  in  the 
fourth  degree.    His  own  evidence,  as. well  as 
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1085,  71  Am.  St.  Rep.  594,  relied  upon  by  the 
defendant,  was  wholly  unlike  in  Its  facts  to 
the  case  now  imder  review. 

2.  It  is  Insisted  that  the  court  erred  in  not 
granting  a  new  trial  for  the  reason  that  U. 
B.  Summers  had  formed  and  expressed  an 
opinion  before  he  was  qualified  on  the  Jury. 
In  support  of  this  ground  the  defendant  filed 
the  afladavlt  of  Luclnda  Bnrris  to  the  effect 
that  the  Juror,  Summers,  was  at  her  resi- 
dence on  Sunday  the  9th  of  September,  1906, 
and  that  as  be  started  off  said  he  was  going 
to  help  hang  Joe  Smith.  One  Honeycutt  tes- 
tified that  he  bad  a  conversation  with  Sum- 
mers and  told  him  the  facts  of  the  case  as 
he  understood  them,  and  that  Summers  ex- 
pressed the  opinion  that  the  defendant  ought 
to  be  convicted.  On  the  other  hand,  the  Ju- 
ror was  called  as  a  witness  and  was  examin- 
ed fully  as  to  both  of  his  alleged  statements, 
and  denied  positively  both  of  the  statements, 
and  the  matter  was  heard  by  the  trial  court, 
and  this  ground  for  new  trial  was  overruled 
We  have  often  held  that,  where  there  is  evi- 
dence pro  and  con  in  a  case  of  this  sort,  the 
evidence  should  be  such  as  to  show  a  clear 
abuse  of  discretion  on  the  part  of  the  trial 
Judge  in  order  to  warrant  this  court  in  in- 
terfering and  setting  aside  a  verdict  State 
V  Gordon,  191  Mo.  133,  89  S.  W.  1025,  109 
Am.  St.  Rep.  790;  State  v.  Howell,  117  Mo. 
342,  23  S.  W.  263 ;   State  v.  Cook,  84  Mo.  40. 

Upon  a  review  of  the  whole  record.  It  ap- 
pears to  us  that  there  was  ample  evidence 
to  Justify  the  verdict  of  the  Jury,  and  we 
have  been  unable  to  discover  any  reversible 
error  in  the  record,  and  accordingly  the  Judg- 
ment is  afllrmed. 

FOX,  P.  X,  and  BURGESS,  J.,  concur. 


PHILLIPS  V.   ST.   LOUIS   UNION  TRUST 

CO.  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Nov.  25,  1908.) 

1.  Public  Lands   (S  61*)— Swamp   Lands- 
Sale— Evidence. 

A  county  treasurer's  receipt  not  mention- 
ing swamp  land  described  in  a  certificate  of  sale 
theretofore  issued  by  the  register  of  swamp 
lauds,  bat,  on  the  contrary,  acknowledging  the 
receipt  of  the  price  of  swamp  lands  sold  by  the 
county  to  the  person  to  whom  such  certificate 
had  been  Issued  and  two  others,  is  insufiScient 
to  warrant  a  finding  that  the  lands  sold  by  the 
county  to  the  persons  named  in  the  treasurer's 
receipt  were  the  lands  described  in  the  certifi- 
cate of  sale. 

[Ed.  Note. — For  other  cases,  gee  Public  Lands, 
Dec.  Dig.  §  ei.»] 

2.  Appeal  and  Ebbob   (|   1009*)— Review— 
Findings  of  Fact— Equity  Cases. 

Notwithstanding  the  Supreme  Court  has,  in 
an  equity  case,  the  right  to  review  and  weigh 
the  evidence,  the  usual  practice  is  to  defer  large- 
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Appeal  from  Circuit  Court,  New  Madrid 
County ;     H.    C.   Kiley,   Judge. 

Bill  by  Amos  R.  Phillips  against  the  St 
Louis  Union  Trust  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  ap^ 
peals.     Affirmed. 

This  was  a  bill  In  equity,  filed  In  the  Cir- 
cuit Court  of  New  Madrid  county  by  the 
plaintiff  against  the  defendants,  which 
sought  to  have  the  legal  title  to  280  acres 
of  land  located  in  that  county  divested  from 
the  defendants  and  invested  in  the  plain- 
tiff. There  was  a  trial  had  before  the  court 
which  resulted  in  a  Judgment  in  favor  of 
the  defendants.  After  an  unsuccessful  mo- 
tion for  a  new  trial,  plaintiff  appealed  the 
cause  to  this  court. 

The  bill  was  couched  tn  the  following 
language: 

"Plaintiff  states  that  codefendant  Hlm- 
melberger-Harrlson  Land  Company  Is  a 
corporation  organized  under  the  laws  of  the 
state  of  Missouri.  That  the  St  Louis  Un- 
ion Trust  Company  Is  a  corporation  organ- 
ized under  the  laws  of  the  state  of  Missouri. 
That  heretofore,  on  May  — ,  1867,  at  the 
May  term  of  the  court  of  New  Ma- 
drid county,  Missouri,  there  was  legally 
sold  the  land  hereinafter  set  out  and  de- 
scribed, and  that  at  said  sale  one  Augustus 
E.  Shields  purchased  the  following  described 
swamp  lands  belonging  to  the  county  of 
New  Madrid,  Missouri,  to  wit,  40  acres  of 
land,  being  the  southeast  quarter  of  the 
southwest  quarter  In  section  No.  26;  also 
160  acres,  being  the  southeast  quarter  of 
section  No.  26;  also  80  acres,  being  the 
north  half  of  the  northeast  quarter  of  sec- 
tion No.  35 — township  23,  range  13,  l>elng 
In  all  280  acres,  for  the  price  and  sum  of 
$1,729.20.  That  said  lands  being  a  part  of 
the  swamp  lands  granted  to  the  -state  of 
Missouri  by  the  United  States  by  the  swamp 
land  act  of  Congress,  approved  28th  Sep- 
tember, 1860,  and  that  on,  to  wit,  23d  day 
of  May,  1857,  after  the  purchase  of  said 
lands  by  said  Shields,  and  under  and  by 
virtue  of  said  purchase  and  the  laws  gov- 
erning such  sales,  the  register  of  swamp 
lands  within  and  for  said  county,  by  John 
T.  Scott  Issued  and  delivered  to  said  Au- 
gustus E.  Shields  a  register  certificate  of 
purchase  therefor,  describing  said  lands 
then  and  reciting  the  purchase  price,  sale 
and  name  of  purchaser,  which  sale  and  cer- 
tificate of  purchase  was  duly  recorded  In 
the  register's  office  in  the  records  provided 
for  by  law  for  that  purpose,  which  record 
was  a  public  record  of  said  county.  That 
after  that  to  wit,  said  Augustus  E.  Shields 


wit,  on  the  14th  day  of  August  I860,  Shap- 
ley  R.  Phillips  paid  to  George  W.  Dawson. 
the  treasurer  of  New  Madrid  county,  Mis- 
souri, for  said  county,  the  sum  of  $2,233.70. 
being  the  full  amount  due  for  tbe  balance 
due  on  the  purchase  price  of  the  above-de- 
scribed lands  and  other  lands  entered  by 
Edward  Coleman  and  Wm.  D.  Waldrop; 
and  said  George  W.  Dawson  as  such  treasur- 
er on  said  date  executed  and  delivered  to 
said  Shapley  R.  Phillips  his  treasurer's  re- 
ceipt therefor,  and  thereby  said  Shapley  R. 
Phillips  became  the  equitable  owner  and 
had  the  equitable  title  to  said  lands,  bat 
tbe  legal  title  remained  In  tbe  county,  wb<-> 
In  equity  held  the  same  In  trust  for  tbe 
use  and  benefit  of  said  Phillips.  That  since 
said  date,  August  14,  1860,  and  till  bis  death, 
said  lands  were  taxed  to  Shapley  Phillips, 
and  he  paid  the  taxes  on  same;  cut  and 
sold  timber  from  same,  and  cut  and  used 
timber  from  same;  and  under  bis  equitable 
title  claimed  tbe  ownership  thereof,  and 
made  such  use  thereof  as  It  was  fit  fcr. 
That  said  Phillips  died,  and  the  property 
sued  for,  with  other  property,  was  set  off 
and  allotted  to  plaintiff  in  a  suit  in  parti- 
tion in  the  New  Madrid  circuit  court  in  tbe 
year  1872,  and  has  since  then  been  held 
by  plaintiff  and  taxed  to  plaintiff,  and  plain- 
tiff has  paid  all  taxes  on  same,  and  used 
tbe  same  for  wood  and  timber,  and  for  sooh 
purposes  for  which  It  was  fit  And  so,  he 
says,  he  and  his  grandfather,  Shapley  R. 
Phillips,  under  whom  he  claims,  bare  held 
tbe  equitable  title  claiming  the  property  in 
this  suit  since  August  1860,  using  the  same 
for  such  purposes  for  which  it  was  fit  pay- 
ing taxes  on  same,  and  that  these  rights 
and  claims  through  all  these  years  have 
been  undisputed  and  notorious,  and  was 
known  to  Hlmmelberger  &  Luce  and  others, 
who  have  since  been  grantees  from  the 
county  and  under  them,  and  could  have 
been  known  by  ordinary  inquiry,  investiga- 
tion, and  observation. 

"He  states  that  be  is  Informed  that  tbe 
register  record  of  sale  of  lands  and  registt-r 
record  of  certificate  of  sale  of  land  were 
destroyed  by  fire  during  the  period  of  tbe 
Civil  War,  between  the  years  1881  and  1965. 
He  further  states  that  about  tbe  first  dar 
of  December,  1885,  the  county  court  of  Xe* 
Madrid  county,  Missouri,  contracted  with 
C.  L.  Luce  (now  dead)  to  dig  a  certain  ditrb 
or  drain  therein  described  and  to  lie  finish- 
ed and  completed  in  a  limited  and  stated 
time  in  said  contract  specified,  and  area 
its  completion,  according  to  plans  and  qie<^ 
Ificatlons,  wltliin  tbe  time  named,  to  par 
therefor  a  stipulated  sum;  but  not  to  be 
paid  In  money,  but  in  certain  swamp  lands 
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staples  and  Frank  Mason  saw  the  defendant 
standing  near  his  house,  with  a  shotgun  in 
his  hands,  and,  fearing  trouble,  they  turned 
the  team  aside  and  went  home  another  way, 
by  passing  through  a  fence  dividing  the  field 
from  Mr.  Staples'  land.  It  appears  from  the 
evidence  that  about  45  minutes  had  elapsed 
between  the  time  the  shots  were  fired  and  the 
time  the  defendant  was  first  seen  by  the  pros- 
ecuting witness  and  Frank  Mason.  On  their 
way  home,  and  when  about  half  a  mile  dis- 
tant from  the  defendiint's  home,  the  boys 
looked  back  and  saw  a  man  whom  they  sup- 
posed was  the  defendant  standing  near  bis 
house.  These  are  all  the  facts  of  any  con- 
sequence discovered  by  the .  testimony.  Ac- 
cording to  bis  own  testimony,  the  only  rea- 
sons which  the  prosecuting  witness  had  for 
thinking  that  the  defendant  was  the  person 
who  shot  at  him  were  that  the  defendant  had 
made  threats,  and  he,  the  prosecuting  wit- 
ness, did  not  know  anybody  else  in  tlie  coun- 
try that  would  want  to  shoot  him. 

It  may  be  conceded,  as  contended  tor  the 
defendant,  that.  In  order  to  convict  the  de- 
fendant of  the  crime  charged  against  him,  it 
devolved  upon  the  state  to  prove  that  he  was 
present  at  the  time  and  place  of  the  shooting; 
but  this,  like  any  other  fact  in  the  case, 
could  be  shown  by  facts  and  circumstances, 
if  sufficient  It  Is  not  at  all  necessary  that  It 
be  proven  by  direct  and  positive  testimony. 
Now,  at  the  outset  it  appears  that  there  was 
111  feeling  between  the  family  of  J.  S.  Staples, 
father  of  Sam  Staples,  and  the  defendant, 
growing  out  of  a  lawsuit;  that,  about  two 
weeks  before  the  shooting,  J.  S.  Staples  met 
the  defendant  upon  the  public  road  and  told 
him  that  he  would  send  his  boys  to  gather 
the  corn  crop  In  a  short  time,  and  that  the 
defendant  replied,  "I  give  you  warning  right 
now  to  stay  off  that  place,  you  and  your 
boys;  If  you  don't,  you  will  take  the  conse- 
quences." This  threat  made  by  the  defend- 
ant, and  the  fact  of  the  existence  of  animos- 
ity between  him  and  the  Staples  family,  tak- 
en In  connection  with  the  otiier  facts  in  evir 
dence,  especially  the  time  and  place  of  the 
shooting,  and  the  presence  of  the  defendant, 
with  a  gun  in  his  band,  near  the  place  from 
which  the  shots  were  fired,  45  minutes  after 
the  shooting  occurred,  tend  to  show,  we 
think,  that  the  defendant  la  guilty  as  charg- 
ed. State  V.  Momey,  196  Mo.  43,  93  S.  W. 
1117,  cited  by  the  defendant,  was  not  nearly 
«o  strong  a  case  for  the  state  as  the  case  in 
hand.  In  that  case  there  was  no  proof  of 
threats  or  111  will  on  the  part  of  the  defend- 
ant toward  the  owner  of  the  property  which 
was  burned,  nor  proof  that  he  was  in  the 
vicinity  for  many  hours  before  the  fire  occur- 
red.   Our  conclusion  is  tliat  there  was  ample 


The  Judgment  is  affirmed.    All  concur. 


STATE  V.  HODGES. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Nov.  24,  1908.) 

Fish   (J  &•)— OrFENSKs— Statdtobt    Pbovi- 

BIO  Nfi— Repeal 

Rev.  St.  1899,  {}  7456.  7464  (Ann.  St  1906. 
pp.  3593,  3595),  forbidding  the  placing  ot  dyna- 
mite or  other  explosive  in  waters  of  the  stmte 
whereby  any  fish  may  be  killed,  and  the  kiliic; 
of  fish  by  such  means,  are  not  repealed  by  t^-e 
Walmsley  game  law  (Laws  1905,  p.  163.  I  29 
[Ann.  St.  1906,  S  7500-29]),  forbidding  the  ow 
of  dynamite  in  waters  of  the  state  except  by 
special  permission  of  the  state  game  and  fisii 
warden,  and  then  only  for  certain  purposes,  and 
making  a  violation  thereof  a  misdemeanor. 

[EXl.  Note.— For  other  cases,  see  Fish,  Dec. 
Dig.  i  9.»] 

Appeal  from  Circuit  Court,  Shannon  Qmn- 
ty;    W.  N.  Evans,  Judge. 

George  Q.  Hodges  was  convicted  of  throw- 
ing dynamite  in  certain  waters  of  the  state 
whereby  flsh  might  have  been  and  were 
killed.  In  violation  of  Rev.  St  1899,  i  74.'< 
(Ann.  St  1906,  p.  3593),  and  he  aK>eala.  Af- 
firmed. 

See,  also,  207  Mo.  617,  106  S.  W.  KL 

The  defendant  in  tills  cause  was  charged 
in  the  circuit  court  of  Shannon  county  with 
throwing  dynamite  in  certain  waters  of  this 
state,  whereby  the  flsh  in  said  waters  might 
have  been  killed,  injured,  or  destroyed,  and 
whereby  a  large  quantity  of  fish  In  said  wa- 
ters were  killed,  caught,  and  taken  from  said 
waters,  in  violation  of  section  7456,  Ber. 
St  1899  (Ann  St  1906,  p.  3593).  The  defend- 
ant was  convicted  of  said  offense  and  fined 
in  the  sum  of  $100,  and  the  cause  is  pend:n^ 
In  this  court  upon  appeal  from  the  Judg- 
ment rendered  in  said  cause.  Learned  coun- 
sel for  appellant  make  no  point  as  to  the 
sufficiency  of  the  testimony  to  warrant  a 
conviction,  nor  do  they  complain  or  assign 
any  error  respecting  the  regularity  of  the 
proceeding,  but  concede  in  their  brief  that 
there  is  but  one  question  presented  for  de- 
termination in  this  cause,  and  that  is  wheth- 
er section  29  of  the  act  of  1905  (Laws  ISlCi. 
pp.  163,  164  [Ann.  St  1906,  {  750O-29D  abro- 
gated or  repealed  sections  7456  and  7464. 
Rev.  St  1899,  which  latter  sections  classi- 
fy the  offense  as  a  felony  and  prescribe  the 
penalty  for  Its  commission.  The  informa- 
tion In  this  cause,  which  was  duly  rerUSed. 
omitting  formal  parts,  thus  charges  the  of- 
fense: "L.  B.  Shuck,  prosecuting  attomt-r 
within  and  for  the  county  of  Shannon,  acd 
state  of  Missouri,  under  his  oath  of  office  and 
upon  his  own  knowledge,  information  and 
belief  Informs  the  court  that  George  O.  Bod- 
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acter  or  nsed  In  sach  a  maimer  wnereby  nsn 
In  the  waters  of  this  state  might  be  killed 
or  destroyed,  or  not  In  other  words,  the 
lawmaking  power  sought  to  take  away  all 
chances  of  the  destruction  of  flsh  by  means 
of  explosives  by  simply  saying,  "You  shall 
not  use  them  at  all  except  under  certain  con- 
ditions, whether  they  were  calculated  to 
kill  flsh  or  not" 

These  two  sections  are  In  no  way  Inconsis- 
tent, and  both  of  them  can  be  made  effective 
and  operative.  As  was  said  In  the  case  of 
State  V.  Taylor,  186  Mo.,  loc.  dt  615,  85 
S.  W.  5f'S:  "It  Is  dearly  the  duty  of  courts. 
In  construing  two  sections  upon  the  same 
subject  defining  criminal  otTenses,  to  so  con- 
strue them  as  to  bring  them  in  harmony 
and  make  them  both  effective  and  operative, 
to  the  end  that  a  remedy  may  be  afforded 
for  the  evil  sought  to  be  suppressed."  These 
two  sections  are  easily  susceptible  of  being 
made  harmonious.  As  they  now  stand.  If 
the  defendant  placed  in  the  waters  of  this 
state  explosives  of  such  a  nature  and  char- 
acter whereby  fish  may  be  destroyed  or  In- 
jured, or  used  it  as  a  means  of  killing  and 
taking  fish  from  the  waters  of  this  state,  he 
should  be  proceeded  against  under  the  pro- 
visions of  section  7456  for  a  felony.  If,  on 
the  other  hand,  be  should  use  an  explosive 
not  of  that  character  whereby  flsh  might  be 
destroyed,  and  not  as  a  means  for  killing 
and  taking  flsh  from  the  waters  of  the  state, 
yet  falls  to  comply  with  the  conditions  re- 
quired in  obtaining  the  permission,  etc.,  of 
the  game  warden,  then  he  should  be  proceed- 
ed against  under  the  provisions  of  section 
29  for  a  misdemeanor.  In  our  opinion  it  is 
clear  that  these  two  sections  were  intended 
to  cover  separate  and  distinct  classes  of  acts 
done  by  persons  handling  dynamite  or  ex- 
plosives. 

We  have  thus  given  expression  to  our  views 
upon  the  only  proposition  confronting  us 
in  the  record  before  us,  which  results  in  the 
conclusion  that  the  Judgment  of  the  trial 
court  should  be  affirmed ;  and  It  is  so  order- 
ed.   All  concur. 


STATE  V.  GROSSMAN. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Nov.  24.  1908.) 

1,  constitutionai,  iiaw  (j  208*)— "class 
Legislation"  —  Intoxicating  Liquobs  — 
Pboribitino  Sales  on  Sunday. 

Rev.  St.  1899,  S  3011  (Ann.  St  1906,  p. 
1726),  prohibiting  any  licenfied  dramshop  keeper 
from  keeping  open  his  dramshop,  or  selling  or  giv- 
ing away,  or  otherwise  disposing  of  intoxicating 
liqnors,  on  Sunday,  applies  to  all  licensed  dram- 
shop keepers,  and  is  a  general  and  not  unrea- 
sonable regulation  of  the  liquor  traffic,  and  hence 


For  other  definitions,  see  Words  and  Fhiu« 
VOL  2,  pp.  1217,  1218;  vol.  8,  p.  7606.] 

2.   CONSTITDTIONAL    LaW    (g   46*)— SlATDTB- 

Validitt— Right  to  Baisk  Oonbtitdtioiiii 

Questions. 

One  charged  with  violating  Rev.  St  1899. 
•  8011  (Ann.  St  1906,  p.  172^,  pTohiMtm;  li- 
censed dramshop  keepers  from  selling  intoiiai- 
ing  liquors  on  ^mday,  cannot  raise  the  oaeetiiis 
of  the  constitutionality  of  section  3013,  pin- 
hibiting  the  granting  of  a  dramshop  license  t9 
one  convicted  of  a  violation  of  the  statutes  nft 
latlng  dramshops,  the  two  sections  being  sep>- 
rate,  and  section  3013  not  being  involved  in  tit 
enforcement  of  section  3011. 

[Ed.  Note.— For  other  cases,  see  Ojiistitiitiijii' 
al  lAW,  Cent  Dig.  i  43 ;   Dec.  Dig.  i  46.'J 

8.   INDIOTUENT    AND    INFORMATION    ({   123')- 

Statctobt  Offenses— SumciiNOT. 
Since  a  statute  forbidding  several  thin? 
in  the  alternative,  creates  but  one  offenM,  u 
information  may  charge  one  with  the  commii' 
sion  of  all  the  acts  conjunctively,  bat  an  infoni- 
ation  charging  all  the  acts  disjunctlTelT  is  M 

[Ed.  Note.— For  other  cases,  see  Indirtmai 
and  Information,  Dec  Dig.  {  125.*] 

4.  iNDICniENT    AND    INFOBILATION    d    125*)- 

Statutobt  Offenses — Sufficiesct. 
Rev.  St  1899,  f  3011  (Ann.  St  1906,  > 
1726),  prohibiting  any  licensed  dramshop  teper 
from  keeping  open,  or  selling  or  giving  («>! 
intoxicating  liquors,  on  Sunday,  is  a  re(iil>ti« 
of  the  liquor  traffic  on  Sunday,  and  the  oEeist 
denounced  may  be  committed  fay  any  of  A« 
methods  designated  by  the  statnte,  and  u  i^ 
formation  charging  a  violation  of  all  the  tco 
denounced  by  the  statute  mnst  charge  them  cn- 
junctively. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  {  125.*] 

5.  Cbiminai,  Law   ({  881*)— TMAir-Vnoici 
— Sufficiency.  . 

The  verdict  must  be  reasonably  definite  tti 
certain  and  responsive  to  the  iaBuea. 

[EJd.  Note.— For  other  cases,  see  Criminal  U*. 
Cent  Dig.  I  2093;  Dec.  Dig.  {  881.*] 
a  OsnnNAi,  Law  (8  971*)— VEBDicr-DErecB 

—Motion  in  Abbest  of  Judgkent. 

A  defect  in  a  verdict  because  it  is  taixt- 
tain  and  is  not  responsive  to  the  issuei  mij  k 
reached  by  motion  in  arrest  of  jndgment 

[Ed.  Note.— For  other  cases,  see  Criming 
Law,  Cent.  Dig.  H  ^63,  2466,  2468;  Dec  DV 
I  •971.*] 

7.  Cbiuinai,  Law  (}  881*)— VEBDior-StWi- 

CJXNOY. 

A  verdict  finding  accused  guilty  of  ku"» 
or  otherwise  disposing  of  liquor  on  Sondif,  >^ 
diarged  in  the  information,  which  all^f  "■*- 
accused,  a  licensed  dramshop  keeper,  sold,  gt" 
away,  and  disposed  of  intoxicating  liQOOis  w 
Simday,  is  uncertain  and  ia  not  reqKman  to 
the  issue,  because  it  leaves  to  mere  conjecture 
as  to  which  act  accused  is  found  guilty  of  «o- 
mitting. 

[Ed.  Note.— For  other  cases,  see  Ciimii^ 
Law,  Dec.  Dig.  i  881.*] 

Appeal  from  St  Louis  Court  of  CrlmiB*' 
Correction. 

Arthur  Grossman  was  convicted  of  ^ 
latlng  the  Sunday  law,  and  he  appeaUi.  E^ 
versed  and  remanded. 


*For  other  euas  sm  sam*  toplo  and  sacUon  NUMBER  in  Deo.  &  Am.  Die*.  1M7  to  data,  *  Rapoitar  !•<«<• 


disposing  of  liquor  on  Sunday,  as  ctiarged 
in  the  information,  and  assess  his  puulsli- 
ment  at  a  fine  of  $75.00.  E.  F.  Jones,  Fore- 
man." 

Section  3011,  Rev.  St.  1899,  upon  whicli  the 
Information  and  the  verdict  as  returned,  by 
the  Jury  is  predicated,  malies  It  an  offense 
for  any  person  having  a  license  as  a  dram- 
shop keeper  to  sell,  give  away,  or  otherwise 
dispose  of.  or  suffer  the  same  to  be  done  on 
or  about  his  premises,  any  intoxicating  liq- 
uors, in  any  quantity,  on  the  first  day  of  the 
week,  commonly  called  Sunday.  Under  the 
provisions  of  this  section  It  is  well  settled  in 
this  state  that  the  pleader  may  In  one  count 
charge  all  of  the  facts  embraced  in  that  sec- 
tion, providing  that  he  connects  them  by 
the  conjunctive  conjunction  "and."  It  is 
equally  well  settled  that  it  is  bad  pleading 
to  charge  all  of  the  acts  embraced  in  the  sec- 
tion by  the  use  of  the  disjunctive  conjunction 
"or."  These  adjudications  are  based  upon 
the  theory  that  a  statute  which  forbids  sev- 
eral things  in  the  alternative  is  usually  con- 
sidered as  creating  but  one  offense.  As  is 
said  by  Mr.  Bishop:  "Where,  for  instance, 
a  statute  forbids  several  things  in  the  alter- 
native, it  is  usually  considered  as  creating 
but  one  offense,  and  the  indictment  may 
charge  the  defendant  with  the  commission  of 
all  the  acts,  using  the  conjunction  'and,' 
where  the  statute  uses  the  disjunctive  'or,' 
or,  on  the  other  hand,  the  indictment  may 
contain  but  one  or  two  of  the  acts,  at  the 
election  of  the  pleader."  1  Bishop's  Criminal 
Prac.  §  191. 

In  Stephens  v.  Commonwealth,  6  Mete. 
(Mass.)  241,  the  court  had  under  considera- 
tion a  statute  which  prescribed  the  punish- 
ment of  "every  person  who  shall  buy,  receive 
or  aid  In  the  concealment  of  any  stolen  goods, 
knowing  the  same  to  have  been  stolen."  It 
was  held  In  that  case  that  there  was  but 
one  offense  mentioned  by  the  statute,  al- 
though that  offense  might  be  committed  In 
one  of  three  modes — by  buying,  receiving,  or 
aiding  in  the  concealment  of  stolen  goods. 
So  It  may  be  said  as  to  section  3011.  Its  pro- 
visions are  intended  as  a  regulation  of  the 
liquor  traffic  by  prohibiting  the  pursuit  of 
that  traffic  on  the  first  day  of  the  week,  com- 
monly called  Sunday.  The  offense  denounc- 
ed by  that  statute  may  be  committed  by  any 
of  the  methods  designated  in  the  statute,  ei- 
ther by  keeping  open  the  dramshop  on  Sun- 
day, or  fcy  selling,  giving  away,  or  otherwise 
disposing  of  intoxicating  liquors,  or  suffering 
the  same  to  be  done  upon  or  about  the  prem- 
ises where  the  dramshop  is  located,  but  the 
doing  of  either  one  of  the  particular  acts 
would  of  itself  alone  make  a  complete  of- 
fense. On  the  other  hand,  if  all  of  the  acts 
denounced  by  section  3011  were  charged  in 
an  information,  and  In  charging  the  commis- 
sion of  such  acts  the  disjunctive  conjunction 


ant  charged  with  the  commission  of  such 
acts  would  be  unable  to  tell  as  to  -which  one 
of  the  acts  charged  he  would  be  required  to 
meet  upon  the  trial  of  the  cause.  It  may  be 
said  as  to  verdicts  In  criminal  cases  that  th« 
law  is  well  settled  that  they  must  be  rea- 
sonably definite  and  certain  and  responsite 
to  the  Issues  presented  in  the  cause. 

In  State  v.  De  Witt,  186  Mo.  61.  84  S.  W. 
956,  the  authorities  were  all  carefully  review- 
ed by  this  court,  and  the  following  condn- 
sion  was  announced,  after  a  full  considera- 
tion of  all  the  authorities,  speaking  through 
Judge  Gautt:  "Whatever  the  practi-ce  may  t-e 
in  other  states,  it  Is  the  settled  law  of  Mis- 
souri that  If  a  verdict,  which  Is  a  part  of 
the  record,  Is  not  responsive  to  the  lE&ue,  or 
Is  so  uncertain  and  Indefinite  that  it  will  not 
support  the  Judgment,  this  defect  may  be 
reached  by  a  motion  In  arrest  of  Judgment" — 
citing  Webber  v.  State,  10  Mo.  4;  I>avld5a?n 
V.  Peck,  4  Mo.  438 ;  Griffln  v.  Samael.  6  Ho- 
50. 

The  verdict  In  this  cause,  measured  by  the 
autlioritles  cited  in  State  v.  De  Witt,  supra, 
is  manifestly  Insufficient  to  support  the  judg- 
ment If  the  Jury  had  found  the  defendant 
guilty  as  charged  In  the  information,  or  bad 
returned  a  verdict  finding  him  guUty  of  the 
commission  of  one  of  the  acts  charged  In  the 
information.  It  would  have  been  clearly  suffi- 
cient, but  this  verdict  fails  to  find  definitely 
or  with  certainty  the  defendant  guilty  of  the 
commission  of  any  acts  which  would  consti- 
tute an  offense.  It  finds  the  defendant  guu- 
ty  of  "selling  or  otherwise  disposing  of  liq- 
uor on  Sunday."  The  verdict  in  that  form  u 
not  a  finding  that  he  sold  whisky  on  Sunday. 
or  that  he  gave  It  away  or  otherwise  disposthl 
of  it  on  Sunday ;  It  is  simply  a  verdict  whkrti 
says,  "We  find  the  defendant  guilty  of  eith<T 
selling  on  Sunday  or  otherwise  dlsposmg  of 
liquor"'  on  tliat  day,  and  leaves  I-t  to  a  mere 
conjecture  as  to  which  act  the  defendant  is 
found  guilty  of  committing. 

W'hile  It  Is  with  reluctance  that  this  court 
feels  constrained  to  disturb  the  judgment  of 
the  trial  court  by  reason  of  the  insufficiency 
of  the  verdict  returned,  yet  If  Juries  are  n?- 
quired  under  the  law  to  return  their  findings 
in  a  reasonably  definite  and  certain  manner 
which  are  responsive  to  the  issues  presented. 
and  we  are  to  longer  follow  the  well-settled 
rules  of  law  applicable  to  the  form  of  ver- 
dicts, then  we  see  no  escape  from  the  con- 
clusion that  this  verdict  Is  indefinite,  uncer- 
tain, and  not  responsive  to  the  Issues  presort- 
ed, and  the  motion  In  arrest  of  judgmeot 
filed  by  the  defendant  In  the  trial  court  shou^J 
have  been  sustained. 

Entertaining  these  views.  It  results  that 
the  Judgment  of  the  trial  court  should  be  re- 
versed and  the  cause  remanded,  and  it  is  W 
ordered.    All  concur. 


porr  tnat  in  accoraance  witn  autnority  con- 
ferred on  said  committee,  It  did,  on  the  6th 
day  of  November,  1903,  employ  Peter  T. 
Barrett  as  Its  attorney  and  counselor  at  an 
agreed  compensation  of  $350,  and  Wm.  J. 
Gavigan  as  its  clerk  at  an  agreed  compensa- 
tion of  $200  per  month,  and  on  February  15, 
1904,  employed  William  F.  Ryan  as  an  addi- 
tional attorney  at  an  agreed  compensation  of 
^30  per  month,  and  because  of  the  expenses 
Incurred  thereby  by  your  committee,  we  ask 
that  your  honorable  house  pass  the  follow- 
ing resolution: 

"Resolved,  That  the  committee  on  the  'In- 
vestigation of  Taxes'  be  and  Is  hereby  author- 
ized to  expend  the  sum  of  $3,615  out  of  the 
fund  municipal  assembly,  house  of  delegates, 
to  defray  the  expenses  already  Incurred  by 
your  committee  under  said  resolution." 

On  April  15th  the  said  committee  made  its 
report,  and  the  house  of  delegates  adjourned 
sine  die.  On  July  15th,  at  a  subsequent  ses- 
sion of  the  house  of  delegates,  the  follow- 
ing resolution  was  introduced: 

"Whereas,  the  special  committee  of  the 
house  of  delegates  on  tax  Investigation  did 
on  the  8th  day  of  April,  1904,  report  to  this 
honorable  house  that,  in  accordance  with  the 
authority  conferred  on  said  committee,  it 
did,  on  the  6th  day  of  November,  1903,  em- 
ploy Peter  T.  Barrett,  an  attorney,  at  an 
agreed  compensation  of  $350  per  month  and 
William  J.  Gavigan,  clerk  and  bookkeeper,  at 
an  agreed  compensation  of  $200  per  month, 
and  on  the  15th  day  of  February,  1904,  did 
employ  William  F.  Ryan,  an  attorney,  at  an 
agreed  compensation  of  $350  per  month,  and 
because  of  the  expense  thereby  Incurred  by 
it  the  said  committee  requested  this  honor- 
able house  to  authorize  it  to  expend  the 
sum    of   $3,615    to    defray    the   same;     and 

"Whereas,  this  House  did  on  said  8th  day 
of  April,  1904,  authorize  the  expenditure  of 
$3,615  to  defray   said  expenses;    and 

"Whereas,  the  said  special  committee  on 
tax  investigation  did  on  the  15th  day  of 
April,  1904,  report  to  this  honorable  house 
that  immediately  upon  the  organization  of 
said  committee,  to-wit,  November  6,  1903,  it 
employed  Peter  T.  Barrett  at  an  agreed 
compensation  of  $350  per  month  and  Wm.  J. 
Gavigan  at  an  agreed  compensation  of  S200 
per  month,  and  that  on  the  15th  day  of  Feb- 
ruary, 1904,  it  did  employ  William  F.  Ryan 
at  an  agreed  compensation  of  $350  per 
month  ;    therefore  be  it 

"Resolved,  That  the  said  Peter  T.  Barrett 
be  allowed  for  his  services  to  said  committee 
the  sum  of  $1,855,  and  that  the  said  William 
J.  Gavigan  be  allowed  for  his  services  to  said 
committee  the  sum  of  $1,000,  and  that  the 
said  William  F.  Ryan  be  allowed  for  his 
services  to  said  committee  the  sum  of  $700, 
to  be  paid  out  of  the  fund  heretofore  ap- 
propriated to  pay  the  expenses  of  the  house 
of  delegates  and  that  the  clerk  of  this  house 


$i,aoo,    William   j.   uavigan   ror   *ii,uou   aoa 
William  F.  Ryan  for  $700." 

The  respondent  Is  the  auditor  of  the  cltr 
of  St.  Louis.  There  was  oral  evidence  In- 
troduced which  tended  to  show  the  services 
of  the  relator  as  clerk  pf  said  committee,  and 
that  his  services  were  reasonably  worth  $!»■> 
per  month.  The  position  of  the  city  auditor 
is  well  stated  In  his  return  to  ttie  alternative 
writ  of  mandamus.    In  this  retom  he  says: 

"Defendant  alleges  that  on  or  about  the  3d 
day  of  October,  1904,  the  clerk  of  the  house 
of  delegates  drew  his  warrant  in  favor  of 
relator  for  the  sum  of  $1,060,  and  that  said 
warrant  was  presented  to  defendant  as  an- 
ditor  of  the  city  of  St  Louis,  and  that  the  de- 
fendant on  or  about  the  25th  day  of  October, 
1904,  declined  and  refused,  and  stIU  declines 
and  refuses,  to  audit  and  allow  the  same,  and 
declines  and  refuses  to  draw  a  warrant  for 
the  same  to  pay  the  same.  Defendant  states 
that  the  house  of  delegates  did  not  posess 
the  power  or  the  authority  under  the  law  to 
authorize  its  said  committee  to  make  the  al- 
leged contract  of  employment  of  relator  as 
clerk,  and  the  said  alleged  contract  vt&b  and 
Is  void  under  the  provisions  of  section  48  of 
article  4  of  the  Constitution  of  the  state  of 
Missouri.  This  defendant  states  further 
that  under  section  18,  art  16  (Ann.  St,  19iJ6. 
p.  4892),  of  the  charter  of  the  dty  of  St 
Louis,  no  contract  for  services  of  any  clerk 
could  be  entered  into  at  a  compensation  ex- 
ceeding the  rate  of  $1,800  per  year — that  U 
to  say,  exceeding  $150  per  month — and  that 
the  alleged  employment  of  the  relator  as  such 
clerk  of  the  said  committee  of  the  said  boose 
of  delegates  was  without  authority  of  law. 
This  defendant  states  further  that  there  Is 
now  no  appropriation  or  fund,  nor  has  theie 
been  any  such  appropriation  or  fund  since 
the  1st  of  April,  1904,  out  of  which  tlti 
amount  claimed  by  the  relator  could  be  paid, 
or  against  which  this  defendant  as  auditor 
of  the  city  of  St  Louis  could  draw  or  allow 
a  warrant  therefor.  Defendant  states  fur- 
ther that  the  defendant,  as  auditor  of  the 
city  of  St  Louis,  Is  prohibited  by  section  11 
of  article  5  (Ann.  St  1906.  p.  4839)  of  the 
charter  of  the  city  of  St  Louis  from  drawing 
or  allowing  a  warrant  in  favor  of  the  relator 
when  there  is  no  fund  or  appropriation 
against  which  such  warrant  could  be  drawn 
or  allowed,  or  out  of  which  It  could  be  paid. 
Wherefore  this  defendant  prays  that  the  al- 
ternative writ  be  quashed,  and  the  peremp- 
tory writ  be  refused,  and  that  he  be  dismiss- 
ed with  costs." 

John  Faudl  testified,  in  effect,  as  follows: 
"Am  second  deputy  auditor  of  the  city  of  St 
Louis.  Testified  that  he  had  with  him  in 
court  the  daily  balance  book  covering  all 
appropriations  for  the  city.  The  daily  bal- 
ance book  Is  an  exact  copy  of  the  appropria- 
tion bin,  from  time  to  time.  The  differMit 
departments  draw  against  it,  and  deductions 


for  Its  selection  and  the  selection  of  a  clerk? 
The  position  held  by  relator  was  not  one  held 
by  an  ordinance  duly  passed  by  the  legisla- 
tive branch  of  the  city  govermnent  and  ap- 
proved by  the  mayor,  but  only  by  the  resolu- 
tion aforesaid.  Can  one  branch  of  the  legis- 
lative department  by  mere  resolution  create 
a  position  and  attach  thereto  a  salary  to  t>e 
paid  out  of  the  city  funds?  Or,  farther, 
can  either  branch  of  the  legislative  depart- 
ment make  a  valid  contract  for  services, 
without  the  action  of  the  other  branch  and 
of  the  mayor?  Or  can  such  contract  t>e  valid 
without  being  in  writing?  If  not,  then  is 
there  such  implied  power  in  the  cliarter  and 
laws  as  would  authorize  the  resolution,  so 
far  as  relator  is  concerned,  and  the  contract; 
if  such  it  could  be  called,  as  indicated  in  the 
resolution?  All  of  these  are  pertinent  ques- 
tions. Relator  contends  that  there  was  pow- 
er in  the  house  of  delegates  to  make  the  in- 
vestigation mentioned  in  the  resolution.  This 
we  think  correct,  and,  as  stated  above,  such 
body  had  the  right  to  designate  a  committee 
for  that  purpose,  but  could  either  that  body 
or  its  committee  create  a  salaried  position, 
or  contract  for  services?  To  our  mind  there 
is  no  question  that  a  salaried  position  cannot 
be  created  by  resolution  of  one  branch  of  the 
municipal  legislative  body.  Such  a  proceed- 
ing is  entirely  out  of  harmony  both  with  the 
spirit  and  letter  of  our  law.  Nor  do  we  think 
it  less  clear  that  one  branch  of  the  legislative 
department  cannot  by  resolution  make  a  val- 
id contract  The  creation  of  salaried  posi- 
tions as  well  as  the  expenditure  of  public 
funds  is  placed  in  the  hands  of  the  whole 
legislative  department,  there  being  coupled 
therewith  the  restraining  veto  power  of  the 
executive  department.  The  resolution,  there- 
fore, created  no  legal  position  for  relator, 
nor  did  it  constitute  a  valid  and  binding  con- 
tract under  which  he  could  act 

2.  We  think  that  inasmuch  as  relator  was 
not  a  public  official,  but  a  private  citizen, 
before  there  could  be  a  valid  and  binding 
contract  between  him  and  the  city,  such  con- 
tract must  be  one  duly  authorized  by  law 
and  duly  entered  into  in  writing  by  the 
properly  constituted  authorities.  In  other 
words,  the  relator  t>elng  a  mere  alleged  con- 
tractor for  services  with  the  city,  the  provi- 
sions of  section  6759,  Rev.  St  1890  (Ann.  St 
1900,  p.  3327),  fully  apply,  as  well  as  the 
provision  of  the  city  charter  above  quoted. 
If  the  city  of  St.  Louis  by  proper  ordinance 
had  made  an  appropriation  for  this  specldc 
work,  and  authorized  the  appointment  of  a 
person  to  do  it,  then  a  different  question 
might  arise.  Such,  however,  was  not  the 
case,  and  this  matter  will  not  be  discussed. 
No  city  ordinance  appears  In  the  record,  ex- 
cept a  general  appropriation  ordinance,  which 
will   be  discussed  in  a  further  paragraph. 
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resolution.  In  our  Judgment  under  tbe  stit- 
ute  cited  aforesaid.  Inasmuch  as  relator  tru 
not  an  officer  holding  an  office  created  b; 
ordinance,  the  only  legal  method  for  tbe  au- 
thorization of  his  work  would  have  been  by 
ordinance  providing  for  such  cliaracter  oi 
work  and  providing  for  the  execution  of  a 
contract  as  by  tbe  statute  and  city  charter 
last  aforesaid  prescribed.  The  force  and  ef- 
fect of  this  statute  and  its  purposely  oiacted 
restricting  influeuce  have  been  fnlly  discuss- 
ed by  the  courts,  to  which  dlscusalon  we  can 
add  nothing.  Woolfolk  v.  Randolpb  County, 
83  Mo.  501;  Crutchfleld  v.  Warrensbors.  30 
Mo.  App.  456;  Schell  City  v.  Bnmaey  Mfg. 
Co.,  38  Mo.  App.  264;  Taylor  t.  Sdiool  Dis- 
trict 60  Mo.  App.  372. 

8.  It  is  strenuously  ui^ed  that  inasmndi  as 
there  is  legal  authority  for  the  house  of  del- 
egates to  make  such  investlgatlona,  thea 
there  Is  an  implied  power  In  that  body  to 
employ  the  necessary  means,  althongb  it  re- 
quire the  expenditure  of  the  public  f  nnds  of 
the  municipality  for  that  purpose,  and  al- 
though It  requires  a  contract,  either  express 
or  implied,  with  some  person  to  do  tbe  work. 
Many  cases  from  other  states  are  cited,  and 
some  are  forcibly  in  point,  but  an  examina- 
tion of  those  cases  fall  to  show  tbe  constitu- 
tional and  statutory  inhibitions  on  munic- 
ipal contracts,  which  we  have,  and  for  that 
reason  the  cases  are  not  in  point  either  in 
fact  or  in  law.  But  grant  it  that  tbere  n^s 
an  implied  power  authorizing  tbe  bouse  <'f 
delegates  to  make  a  contract  with  relator 
for  services  to  the  city,  yet  such  power  to 
contract,  whether  express  or  Implied,  must 
be  exercised  in  pursuance  of  tl^e  terms  ot 
the  statute  and  city  charter  quoted,  and  in 
this  case  there  is  no  such  contract  shown. 

4.  There  is  yet  a  further  reason  tnUy  Jus- 
tifying the  conduct  of  respondent  in  refus- 
ing to  audit  the  claim  of  relator.  FV>r  the 
sake  of  the  argument  grant  it  to  be  true 
that  the  legislative  department  could  by  so 
appropriation  ordinance,  prior  to  or  after 
the  work  was  done,  pay  relator  for  his  serv- 
ices, yet  have  we  such  an  ordinance  In  this 
case?  We  think  not  The  resolution,  it  is 
true,  makes  a  specific  disposal  of  a  certaia 
fund  theretofore  appropriated  by  tbe  appro- 
priation ordinance,  but  this  resolution  can- 
not go  beyond  the  scope  of  the  ordinance. 
By  the  charter,  art  6  (Ann.  St  1906.  p. 
4839),  it  is  provided:  "No  money  sliaU  be 
paid  out  of  the  treasury  except  on  the  au- 
ditor's warrant  and  no  warrant  sliall  be  is- 
sued on  any  appropriation  unless  there  is  an 
unexpended  balance  to  the  credit  thereof 
sufficient  to  cover  such  warrant  and  money 
in  the  treasury  to  pay  it"  And  by  seotioo 
14  it  is  provided  (Ann.  St  1906,  p.  4S3JK 
"No  money  shall  be  expended,  nor  shall  any 
Improvement  be  ordered   involving  the  ex- 


finally  settled,  will  tms  court  take  junsoic- 
tlon  of  tbe  case  at  bar,  the  appeal  bavlng 
been  taken  long  subsequent  to  tbe  adjudica- 
tions herein  Indicated?  In  the  very  recent 
case  of  Dickey  y.  Holmes  et  al.,  208  Mo.  664, 
106  S.  W.  611,  the  appeal  was  granted  to 
this  court,  and  it  was  sought  to  have  this 
court  retain  Jurisdiction  by  reason  of  a  con- 
stitutional question  being  involved.  Judge 
Burgess,  in  a  very  exhaustive  opinion,  re- 
viewed all  of  the  authorities  applicable  to 
the  proposition  now  confronting  us.  Tbe 
constitutional  question  raised  in  that  case 
had,  previous  to  the  appeal,  been  finally  ad- 
judicated in  numerous  other  cases,  and 
this  court  declined  to  take  Jurisdiction  of 
the  same.  It  was  pointed  out  in  the  discus- 
sion of  the  proposition  that  there  were  some 
cases  which  held  that,  when  a  constitutional 
question  has  once  been  decided  in  a  case, 
it  can  be  raised  in  a  subsequent  case,  and 
when  so  raised  In  the  trial  court  it  is  so 
far  In  the  case  as  to  direct  the  course  of  the 
appeal  to  the  Supreme  Court  Judge  Bur- 
gess, In  commenting  upon  those  cases,  said 
that:  "Hiis  is  not  an  ironclad  rule  to  which 
there  are  no  exceptions.  In  the  very  nature 
of  things,  the  constitutional  question  involv- 
ed must  be  a  live  one,  not  expressly  fore- 
closed by  prior  decisions  of  this  court,  other- 
wise no  such  question  could  ever  be  settled, 
BO  mattor  how  often  adjudicated  by  this 
court" 

In  Gabbert  r.  Railroad.  171  Mo.  Si,  70 
S.  W.  891,  it  was  ruled  that  the  amendment 
to  the  Constitution  allowing  nine  Jurors  to 
return  a  verdict  was  legally  adopted  and 
was  constitutional,  and  this  court  has  uni- 
formly since  declined  and  refused  to  consid- 
er cases  where  the  appeal  was  taken  solely 
on  the  ground  of  the  alleged  unconstitution- 
ality of  that  amendment,  except  where  the 
appeal  was  taken  prior  to  that  decision,  De- 
cember 24,  1902. 

In  Murray  v.  Railroad,  176  Mo.  183,  75  S. 
W.  611,  this  court  retained  Jurisdiction  sole- 
ly upon  the  ground  that  tbe  appeal  was  ta- 
ken prior  to  the  decision  in  Gabbert  v.  Rail- 
road, supra.  The  same  rule  was  announced 
by  this  court  in  banc  in  Tandy  y.  Transit 
Company,  178  Mo.  240,  77  S.  W.  994,  and  by 
division  1  of  this  court  In  Portwrlght  v. 
Railroad,  183  Mo.  72,  81  S.  W.  1091. 

In  Lee  v.  Jones,  181  Mo.  291,  79  S.  W.  927, 
108  Am.  St  Rep.  596,  there  was  a  verdict 
for  the  plalntiflT  for  $1,500  upon  which  there 
was  a  Judgment  rendered,  and  the  defendant 
appealed.  Valllant,  J.,  speaking  for  the 
court,  said:  "The  appeal  was  taken  to  the 
St.  Louis  Court  of  Appeals,  but  when  the 
attention  of  that  court  was  called  to  the  fact 
that  only  nine  of  the  Jurors  concurred  In  the 
verdict,  and  'that  the  constitutionality  of 
such  a  verdict  was  challenged  in  the  circuit 
court,  the  Court  of  Appeals  transferred  the 
cause  to  this  court    At  the  time  the  appeal 


by  turee-rourtbs  oi  tne  jurors  in  a  am 
cause  in  a  court  of  record;  therefore  then 
was  a  constitutional  question  In  tbe  cut 
whidi  gave  this  court  Jurisdiction,  and  tt» 
action  of  tlie  Court  of  Appeals  transferruif 
the  cause  to  this  court  was  rlglit.  Tlu5 
court  having  Jurisdiction  when  the  appeii 
was  taken,  will  retain  It  Bat  since  tben  rt 
have  decided  that  under  oar  Constitntioii 
three-fourths  of  the  Jurors  in  a  dTil  suit  is 
a  court  of  record  may  render  a  valid  verdict 
and  therefore  that  Is  no  longer  a  constitu- 
tional question  in  this  state."  ThB  same  cob- 
duslon  was  reached  in  Franklin  v.  Railroad. 
188  Mo.  533,  87  S.  W.  930,  and  in  CarpenttT 
V.  Hamilton,  185  Mo.  603,  84  S.  W.  863. 

In  BoUng  v.  Railroad,  189  Mo.  219.  SS  S. 
W.  35s  Judge  Gantt,  in  speaking  for  this 
court,  said:  "Under  the  recent  decisions  of 
this  court  in  banc  and  both  divlBions,  bad 
this  appeal  been  taken  to  or  transferred  to 
this  court  after  the  decision  tn  Rnsaidl  r 
Croy,  164  Mo.  69,  63  S.  W.  849,  and  Gabbett 
r.  Railroad,  171  Mo.  84.  70  &  W.  89L 
*  *  •  *  this  appeal  should  be  remanded  to 
the  St  Louis  Court  of  Appeala,  aB  the  soif 
ground  upon  which  it  is  transferred  to  this 
court  Is  tliat  the  amendment  to  section  2S  of 
article  2  of  the  Oonstitntion  (Ann.  St  190S. 
p.  162),  permitting  nine  Jurors  in  a  civil  case 
to  make  a  verdict  was  never  legally  adopt- 
ed, but  Inasmuch  as  tbe  appeal,  when  ta^ea. 
fairly  raised  the  constitutional  qoestioa 
whether  such  amendments  had  in  fact  be- 
come a  part  of  the  Constitution,  and  was 
taken  prior  to  the  settlement  of  that  qiMs- 
tlon  by  this  court  in  tbe  cases  above  dted. 
we  will  retain  the  appeal  as  properly  In  this 
court;  otherwise,  we  would  not" — dting  Lee 
V.  Jones,  181  Mo.  291,  79  S.  W.  927.  103  Am 
St  Rep.  5961;  Carpenter  v.  Hamilton,  IS3 
Mo.  603,  84  S.  W.  863. 

In  Dickey  v.  Holmes  et  aL,  supra,  the  coa- 
stitutional  question  Involved  was  concemiii$ 
certain  charter  provisions  of  Kansas  Citf, 
Mo.,  and,  in  discussing  the  qnestion  as  to 
whether  this  court  should  take  Jurisdlctioa 
It  was  said:  "The  case  of  Barber  A^hilt 
Co.  V.  Ridge,  169  Mo.  376.  68  S.  W.  1043,  wis 
decided  In  division  No.  2,  June  18,  1902,  and 
Paving  Co.  V.  Munn,  185  Mo.  652,  83  S.  W. 
1062,  on  December  24,  1904,  while  tbe  ap- 
peal in  tbe  case  at  bar  was  granted  on  tbe 
23d  day  of  January,  1905;  so  that,  before 
tbe  appeal  In  this  case  was  tak«i,  divi^oa 
2  .of  this  court  had  twice  decided  the  charter 
provision  in  question  unconstitutional  and 
void,  and  both  divisions  a  number  of  times 
since.  In  view  of  these  r^teated  adjudica- 
tions, can  there  be  any  merit  In  tms  appnl? 
If  there  is,  we  fall  to  appreciate  it  We 
therefore  decline  to  take- Jurisdiction  of  this 
case,  and  order  tbe  record  and  papers  trans- 
ferred to  the  Kansas  City  Court  of  Appeals, 
to  whose  Jurisdiction  It  rightfully  belongs." 

As  applicable  to  the  case  at  bar,  it  is  mail- 
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In  name  and  fact)  would  perform  for  a  fam- 
ily of  boys.  In  the  school  building  are  eight 
or  nine  recitation  rooms,  a  study  hall,  labor-- 
atory,  and  15  or  20  rooms  devoted  to  such 
general  purposes  as  are  necessary  to  the  suc- 
cessful conduct  of  the  school.  While  certain 
apartments  of  the  building  are  set  apart  for 
the  family,  yet  pupils  and  teachers  have  ac- 
cess to  them,  and  these  apartments  at  times 
are  used  in  connection  with  the  school,  e.  g., 
social  attractions  and  giving  the  boys  rec- 
reation. One  of  the  defendant's  said  sons 
was  an  officer  in  the  school,  and  did  school 
work.  One  of  said  daughters  was  the  general 
assistant  to  her  mother  in  the  home  depart- 
ment Another  son  and  daughter  were  min- 
ors, and,  when  they  were  not  elsewhere  at 
school  or  in  the  employ  of  outside  parties  in 
outside  pursuits,  they  were  merely  members 
of  defendant's  family,  except  that,  as  said, 
during  vacation  all  the  family  performed  du- 
ties connected  with  the  school  in  renovating, 
refurnishing,  house  cleaning,  etc.,  and,  pre- 
sumably. In  correspondence,  advertising,  etc. 
Resting  on  the  foregoing  facts,  learned 
counsel  Insist  on  one  side,  and  deny  on  the 
other,  that  the  locus  to  the  extent  of  one  acre 
Is  exempt  from  taxation  under  the  following 
constitutional  and  statutory  provisions: 

(1)  Section  6,  art  10,  of  the  Constitution 
(Ann.  St  1906,  p.  280):  "  •  *  •  Lota  In  In- 
corporated cities  or  towns,  or  within  one 
mile  of  the  limits  of  any  such  city  or  town, 
to  the  extent  of  one  acre,  and  lots  one  mile 
or  more  distant  from  such  cities  or  towns,  to 
the  extent  of  five  acres,  with  the  buildings 
thereon,  may  be  exempted  from  taxation 
when  the  same  are  used  exclusively  for  re- 
ligious worship,  for  schools,  or  for  purposes 
purely  charitable    •    •    *." 

(2)  Section  9119,  Rev.  St  1899  (Ann.  St 
1906,  p.  4199):  "The  following  subjects  are 
exempt  from  taxation:  •  *  *  Sixth,  lots 
in  Incorporated  cities  or  towns,  or  within  one 
mile  of  the  limits  of  any  such  city  or  town, 
to  the  extent  of  one  acre,  and  lots  one  mile 
or  more  distant  from  such  cities  or  towns, 
to  the  extent  of  five  a,crea,  with  the  buildings 
thereon,  when  the  same  are  used  exclusive- 
ly for  religious  worship,  for  schools  or  for 
purposes  purely  charitable  shall  be  exempted 
from  taxation,  for  state,  county  or  local  pur- 
poses." 

It  is  not  contended  by  counsel  for  the  state, 
as  we  see  it,  that  the  exemption  does  not 
cover  private  schools  as  distinguished  from 
public  schools,  nor  pay  schools  as  distinguish- 
ed from  free  schools,  nor  boarding  schools  as 
distinguished  from  schools  having  no  home 
department,  nor  military  schools  as  distin- 
guished from  those  having  no  military  feat- 
ures. The  contention  of  the  state  hinges  on 
the  phrase,  "used  exclusively,"  found  in  the 
tax-exempting  clause  of  the  Constitution  and 
statute;    and  the  point  for  decision  Is  nar- 
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school  in  Missouri  reside  in  the  school  bnlid- 
Ing  with  his  family,  having  no  avocatioii  1st 
running  the  school,  and  In  which  aTocatli: 
the  family  participate,  does  such  iesideii;t 
destroy  the  exemption?  It  is  our  opinioi 
that,  viewed  from  the  philosophy  of  the  tlili; 
and  measured  by  cardinal  standards  of  \epi 
Interpretation,  the  right  answer  to  that  qnts- 
tlon  Is,  No.    This  because: 

(a)  It  must  be  conceded  to  the  state  tint 
whether  a  tax-exempting  clause  be  Tieved 
from  the  standpoint  of  the  state  down  to  t^ 
people  or  from  the  standpoint  of  the  peofle 
up  to  the  state,  there  be  unbending  and  i^ 
violate  rules  which  as  sure  words  of  tlie  In 
are  always  to  be  reckoned  with ;  and  tl»ee 
rules  (from  the  standpoint  of  the  statei  ire 
that  an  abandonment  of  the  aoverelgs  ri^ii: 
to  exercise  the  vital  porwer  of  taxatico 
can  never  be  presumed.  The  Intention  ts 
abandon  must  appear  in  the  most  clear  ati 
unequivocal  terms  (Pacific  R.  R.  Ca  t.  Cts 
County  et  al.,  53  Mo.,  loc.  dt  27) ;  and  fwa 
the  standpoint  of  the  people  they  are  tbt 
equality  Is  equity  in  taxation ;  that  the  yob 
of  taxation — a  forced  contribution  for  ?f- 
ernmental  needs — should  rest  evenly  on  tt» 
necks  of  all  citizens ;  that  to  relieve  one  tot 
increases  the  burden  of  the  other ;  that  ta 
exemptions  are  in  derogation  of  eqnal  right- 
are  contrary  to  common  right — Whence  are  nc: 
to  be  favored  by  the  courts,  but  sboold  te 
construed  strictly  and  confined  to  the  si!' 
Jects  specified,  Indndlng  such  as  are  !«» 
sarlly  within  the  contemplation  of  the  leris- 
latlOB  under  review.  Kansas  City  Expositio!! 
Driving  Park  Co.  v.  Kansas  CIt?,  1"*  Ua 
427,  74  S.  W.  979;  Fltterer  v.  Crawford.  1." 
Mo.,  loc.  clt  68,  57  S.  W.  532,  50  L  B.  A 
191  et  seq. ;  City  of  Kansas  v.  Kaima  On 
Medical  College,  111  Mo.,  loc.  dt  W6,  20  & 
W.  35.  Says  Scott,  J.,  In  Wyman  v.  St  Ix«» 
17  Mo.  335 :  "Equality  Is  equity,  and  wba 
one  claims  exemption  from  a  burden  to  vHii 
all  others  are  subject,  and  whose  freed^n 
will  Increase  their  load,  he  must  dearly  fbc» 
himself  in  the  situation  which  entlUed  bio 
to  the  exemption  dalmed."  And  C«^? 
states  the  sum  of  the  matter,  to  be  (1  Co»!7 
on  Taxation  [3d  Ed.]  357,  358):  "It !»»!»» 
very  Just  rule  that,  when  an  exemption  » 
found  to  exist.  It  shall  not  be  enUrged  br 
construction.  On  the  contrary,  it  ooitit  w 
receive  a  strict  construction ;  for  the  reas^S' 
able  presumption  Is  that  the  state  has  gran^ 
ed  In  express  terms  all  it  Intended  to  fi»' 
at  all,  and  that  unless  the  privilege  is  lto:t| 
ed  to  the  very  terms  of  the  statute,  the  fa«f 
would  be  extended  beyond  whVt  was  mm^ 
Nevertheless,  conceding  to  the  state  the  iort- 
going  general  propositions,  yet  strict  coa- 
struction  must  still  be  a  reasonable  cwistiw- 
tion,  the  product  of  right  and  clear  thlniinf- 
or  else  reason  is  no  longer  the  life  <"  '^ 
law ;  and  It  has  been  well  said  by  a  scboii: 


and  form  aforesaid,  feloniously,  falsely, 
knowingly,  willfully  and  corruptly  commit- 
ted willful  and  corrupt  perjury,  contrary  to 
the  form  of  the  statute,  and  against  the  peace 
and  dignity  of  the  state. 

"Nicholas  B.  Conrad, 

"Prosecuting  Attorney. 
"A  true'  bill. 

"C.  H,  Williams, 

"Foreman  of  the  Grand  Jury." 

The  defendant  is  not  represented  in  this 
«ourt  by  counsel,  and  we  must  look  to  the 
grounds  assigned  In  the  motion  to  quash  as 
the  basis  of  the  Judgment  of  the  court  In 
quashing  the  indictment  From  these  It  ap- 
pears that  it  was  insisted  by  the  defendant 
in  the  circuit  court  that,  assuming  the  truth 
of  all  tliat  was  charged  against  the  defend- 
ant, the  matters  sworn  to  by  him  before  the 
grand  Jury  were  wholly  immaterial  and  col- 
lateral to  the  question  or  matter  under  con- 
sideration by  the  grand  Jury,  to  wit,  the 
illegal  selling  of  intoxicating  liquors,  includ- 
ing beer,  by  Harve  Smith  and  George  Brent 
In  said  county,  and  therefore  could  not  form 
the  predicate  for  a  charge  of  perjury. 

It  appears  from  the  averments  lo  the  in- 
dictment that  the  grand  Jury  had  been  duly 
and  legally  selected,  impaneled,  and  sworn  in 
the  circuit  court  of  Henry  county  at  Its  Sep- 
tember term,  1907,  and  that  a  certain  com- 
plaint had  been  presented  to  them  against 
Harve  Smith  and  George  Brent  for  Illegally 
-selling  intoxicating  liquors.  Including  beer, 
in  said  county  of  Henry  outside  of  the  city 
of  Clinton,  and  that  the  defendant,  Acker- 
man,  had  been  duly  summoned  as  a  witness 
before  the  said  grand  Jury  In  regard  to  said 
complaint  and  had  been  sworn  by  the  fore- 
man of  the  grand  Jury,  and  that  it  was  then 
and  there  material  and  Imj^ortant  to  know 
whether  Ackerman  had  any  knowledge  of 
the  transportation  and  hauling  of  beer  from 
Clinton  to  Deepwater,  and  for  whom  the 
hauling  was  done,  and  the  time  and  circum- 
stances thereof.  The  indictment  thus  names 
and  particularizes  the  body  before  whom 
the  alleged  perjury  was  committed,  and  the 
investigation  of  the  guilt  of  persons  named 
therein,  and  the  materiality  of  the  evidence 
in  said  Investigation  by  the  grand  Jury,  and 
that  the  oath  was  administered  to  the  de- 
fendant by  the  foreman;  and  the  indictment 
then  sets  out  the  evidence  which  the  defend- 
ant gave  before  the  grand  Jury,  and  then 
proceeds  to  assign  perjury  upon  this  evi- 
dence. In  substance  it  Is  alleged  that  the 
defendant  then  and  there,  before  the  said 
grand  jury,  feloniously,  falsely,  corruptly, 
knowingly,  willfully,  and  maliciously  did 
swear  and  testify  that  he  never,  at  any 
time,  hauled  a  wagon  load  of  beer  to  Deep- 
^water,  and  never  unloaded  auy  beer  at 
Smith's  barn;    that  iie  never  hauled 


did  on  or  about  the  17th  of  June,  WCT*  '^    c 
a  dray  load  of  i)eer  to  Deepwater  ^*1    ^ 
loaded  the  same  at  Harve  Smith's  '•''y'  ari 
that  he  did  haul  beer  for  George  B'***^j^fti 
frequently  made  trips  to  Deepwater  at        ^ 
It  would  seem  that  the  contention  *>' ^iT  dM 
fendant  is  that,  because  tlje  indictn>e*»*    ^ 
not  allege  any  false  evidence   on  the  |^_ 
of  the  defendant  as  to  the  actual  '^'^^^  jr 
ing  of  Beer  or  other  intoxicating  ""l'^*;  ^^ 
the  said  Smith  and  Brent,  tlierefore  *f  ^ 
of  the  knowledge  of  the  defendant  of  "*.    , 
celpt  of  large  quantities  of  beer  by  **rT    I 
Brent  and  Smith,  on  the  part  of  the  aa«» 
ant,  and  of  his  having  hauled  the  »®! 
Deepwater,  the  place  of  sale,  in  the  nl^ttis^ 
and  delivered  the  same  to  the  said  SojJ^   \ 
and  Brent,  was  wholly  immaterial,  *^  ^    \ 
circuit  court  took  this  view  of  the  i**-  i 

held  that,  even  if  the  testimony  ot  ^\z. 
fendant  was  knowingly  false   and   *'°^! 
it  could  not  constitute  perjury.      We  to  ^^ 
this  was  a  mistaken  view  of  the  la^-  —T 
State  v,  Faulkner,  176  Mo.  546.    "^^  ^.  / 
lie,  we  had  occasion  to  investigate  ^^  / 
ficlency  of  a  charge  of  perjury   '""'^'.y 
before  a  grand  Jury,  and  in  the  ^^^^ 
the  opinion  In  that  case  we  ^"""^^trf 
approval  the  opinion  of  this  *^^^.ambeK- 
V.  State,  2  Mo.  120,  22  Am.  ^>^<^7r'ZgxfA 
In  It  is  said:   "It  is  a  flolemn  *°^  ™^onOT 
duty  that  every  citlzwi  owes  to  nw  ^^^ 
to  give  evidence  in  courts  ot  ^^^^^^  orf* 
offenders  against  the  peace  *°*i^j^ultD* 
of  the  conununlty."     And  to   "**jg  by  ^ 
Case  we  reiterated  the  ruling  ^la  ^^  ^j^; 
court  in  State  v.   Terry,  30    '^°'     ^  ptrA 
perjury  can  be  committed  tJ®'**     ^^  gaW; 
Jury  in  Its  investigation  ot  cr^^  posses** 
"Any   knowledge  or  informa"*'^  .%^ce«^       i 
by  him  (the  defendant  In  the  ca^^  ^e  ^-      ' 
Ing  'the  existence  of  such  M^d  a^,  ,^^^  im- 
poses for  which  it  was  to  b®  ^^ZT  jory  '^' 
terlal   to   the  inquiry    the  8*'*° ,  j^Jjd  or**'' 
then  making.    It  was  the  natur*'   ^onld  ^ 
ly  way  in  which  the   grand  3"*^    wW''  ''^ 
certain   the  material    facts  "P**"    fljjd  <**; 
base  an  indictment  or  to  refuse  t    ^^  j^ 
It  was  their  sworn  duty  to  obtain       ^^^ 
evidence  to  ascertain  the  '''*°^**^  and  "* 
the  charge  could  be    substantlat^^j^  ^^ 

Indorse  their  names    on  tlie  ^^'^^^Z^m  «■- 

.rosecoti^^ 


alone  for  the  benefit    of  the  pf 
torney,  but  for  the  protection  *^  "-„tt*r«- 
charged  in  the  indictment  in       „/ti,ed*- 
tlon  of  his  defense.     Tills  'nfl"'''^  *^on  *^^ 
fendanfs  answer,    taken  In  "'"'fdl**** 
the  allegations  of    the  Indictment     ^^g^r 
tlie  ninteriality  of    the  qui'S"""„^«;^,  ^i       ' 
to  the  Inquiry  then  being  made.     "^^  ^ty- 
case,  in  the  investigation  of  tne     ^^-jjj^.-^i 
Smith  and  Brent   had  been  «J"'^jing  ^^' 
sales  of  Intoxicating  liquors,  m  ^^ry 

that  the  same  had  been  sold  m      ^^t^we 
outside    of    Clinton,    the   counw 


tbat  the  defendant  and  Albert  Kapp  on  the 
6th  of  April,  190T,  at  the  city  of  St  Louis, 
feloniously  committed  an  assault  in  and  npon 
one  John  F.  Huppert,  and  by  force  and  vio- 
lence to  his  person  did  rob,  steal,  take,  and 
carry  away  one  gold-flUed  American  Waltham 
watch,  one  gold-filled  watch  chain,  one  Royal 
Arcanum  charm,  one  pocketknlfe,  one  pocket- 
book  and  35  cents  In  money,  all  of  the  value 
of  $50,  from  the  person  of  the  said  John  F. 
Huppert,  and  against  his  will,  with  the  in- 
tent then  and  there  to  deprive  him  of  the  use 
thereof  and  to  convert  the  same  to  their  own 
use.  The  defendants  were>  duly  arraigned 
and  pleaded  not  guilty,  and  on  the  27th  of 
May,  1908,  were  tried  before  a  Jury  and  each 
was  found  guilty,  and  the  punishment  of  each 
assessed  at  Imprisonment  In  the  penitentiary 
for  20  years.  In  due  time  the  defendants 
filed  their  motions  for  new  trial,  which  were 
overruled,  and  thereupon  the  court  reduced 
the  punishment  of  the  defendant  King  to  10 
years  in  the  penitentiary  and  sentenced  him 
accordingly,  and  from  that  Judgment  he  ap- 
peals to  this  court 

The  testimony  Introduced  by  the  state 
tended  to  show  that  John  F.  Huppert  was  a 
barber  residing  at  1423  Blair  avenue,  and 
working  at  2210  North  Broadway,  in  St.  Lou- 
Is.  At  about  6  o'clock  on  the  morning  of 
Saturday,  April  6,  1907,  Huppert  left  his 
home  for  his  place  of  business.  He  was  wear- 
ing at  the  time  his  gold  watch  and  chain  and 
charm,  and  carried  bis  pocketknlfe,  finger 
nail  trimmer,  pocketbook,  and  small  change. 
At  about  11 :45  that  night  he  returned  home 
In  a  very  bad  condition ;  over  bis  right  eye 
was  a  deep  cut  as  if  made  by  a  blunt  instru- 
ment, his  eye  was  swollen,  his  face  bruised, 
be  was  bleeding  profusely  at  the  nose  and 
mouth,  and  his  clothes  were  covered  with 
dust,  dirt  and  blood,  and  one  of  his  pockets 
was  torn.  He  was  very  weak  from  loss  of 
blood,  and  was  In  a  dazed  condition,  In  which 
he  remained  for  about  12  days,  when  he  died. 
His  watch  and  chain  and  the  other  articles 
named  were  gone,  and  the  pocket  that  was 
torn  was  bloody.  About  150  or  200  feet  from 
Huppert's  residence,  on  the  route  of  his  usual 
travel  to  and  from  his  place  of  work,  was 
an  alley  opening  Into  Blair  avenue.  At  a 
point  In  said  alley,  at  its  entrance  from  Blair 
avenue,  was  found,  a  short  time  after  Hup- 
pert's return  home  that  night,  a  pool  of  blood, 
and  from  this  point  to  his  home  was  a  trail 
of  blood.  About  10  feet  from  the  pool  of 
blood  In  the  alley  was  found  a  piece  of  his 
watch  chain.  It  further  appeared  In  evidence 
that  at  Fourteenth  street  and  Cass  avenue 
about  one  block  and  a  half  from  the  said  al- 
ley at  Blair  avenue  was  a  warehouse  and 
wagon  and  coal  yard,  where,  on  the  night  of 
the  said  6th  day  of  April,  1907,  a  number  of 
boys   and    young   men,    among   them    were 


night  Kapp  and  the  defendant  King  left  the: 
companions  at  that  place  and  were  gm 
about  20  minutes,  returning  Just  before  mU- 
night  out  of  breath,  excited  and  with  ttieii 
clothes  mussed  up.  Upon  being  asked  t? 
Mlesen,  one  of  the  said  party,  as  to  what  tu 
the  matter,  one  of  them  said  It  was  none  o! 
their  business,  and  to  the  same  inquliy  p<c 
by  another  companion  they  replied  that  tbej 
had  held  up  a  man  on  Blair  av«ine  and  |ui 
a  watch  off  of  bim,  and  they  were  going  oct 
before  they  got  arrested.  Niesen  testlfieil 
"They  came  back  and  said  that  they  lud  i 
watch  and  thirty  cents,  and  they  h&d  betts 
pull  out  before  the  coiw  got  them,"  and  Ihe 
they  said  they  stuck  up  a  fellow  at  Blair  uA 
Cass  and  got  thirty  cents  and  a  vatct' 
Niesen  testified  that  It  was  his  hnprexba 
that  it  was  Kapp  who  did  this  talking,  ai 
Miller,  another  of  the  party,  thought  that  i: 
was  the  defendant  King  that  did  the  talkii^ 
Harris  testified,  "I  rememt>er  Kapp  coming  iA 
and  he  said  be  had  held  up  a  fellow  on  6Uf 
and  Cass  avenue  for  a  watch."  Aboat  Ti 
o'clock,  the  defendants  Kapp  and  King  beii 
in  the  act  of  taking  their  leave  of  the  pai?. 
two  officers  approached,  and  they  all  n^ 
The  officers  arrested  four  of  the  aasodsta 
of  the  defendants,  and  rec<%nlzed  and  a&fi 
to  the  defendant  King  as  he  took  hia  fligtt. 
Up  to  that  time,  the  officers  had  not  ba-i! 
of  the  assault  upon  and  the  robbery  (tf  Bi;- 
pert  The  defendant  Kapp  on  being  arrest- 
ed, a  few  days  later,  said  that  on  Satnnii,t 
night  after  9  o'clock,  he  was  too  dmni  » 
know  where  he  was  or  what  he  was  doii^ 
About  5 :30  o'clock  in  the  afternoon  of  Sm- 
day,  the  next  day,  WUllam  Meyers  uJ 
Charles  MUler  met  the  defendant  King  » 
the  street,  and  Meyers  asked  King  who  W 
up  Huppert  and  he  replied  that  he  and  KapP 
did.  The  defendant  King  requested  Me.w* 
to  meet  him  at  7:30  o'clock  that  afterao* 
when  he  would  give  Meyers  Huppert's  nfA 
which  he  then  had  at  his  home,  to  ttie  lo 
Huppert  and  say  nothing.  At  the  appoiutt^ 
hour  Meyers  met  King  and  received  from  & 
Huppert's  watch,  which  he  took  to  Hupisert'' 
'bouse  and  delivered  to  Hupiiert  the  next  mat- 
ing. King  also  told  Meyers  and  MUler  tUt 
the  hold-up  occurred  on  Blair  avenne.  ^ 
Huppert  corroborated  by  her  dan^ter,  t* 
tlfled  that  two  men  giving  their  nani«  « 
Murphy  and  Miller  brought  her  hu^^^' 
watch  back  to  him  at  his  home  on  Monito 
morning,  April  8th,  and  they  also  teou.* 
$50  to  Huppert,  and  had  hhn  sign  a  im ' 
note  that  he  was  mistaken  In  the  man  sril!« 
that  Miller  was  not  the  man  who  li«W  !|j 
up.  The  watch  and  chain  were  IntroJu'w 
in  evidence.  At  the  close  of  the  erldence.  tw 
defendants  moved  the  court  to  direct  the  joij 
to  acquit  them,  but  this  motion  was  oTerrt- 
ed,  and  the  defendants  offered  no  erWes* 


FOX,  P.  J.,  and  BURGESS,  J.,  concur. 


STATE  T.  McAFEB. 
fSupreme  Court  of  Missouri,  Division  No.  2. 
Nov.  24,  1908.) 
HoinciDE  a  253*)— MuBDEB— Evidence. 

Evidence  held  to  sustain  a  finding  that  tlie 
kUllog  was  premeditated,  and  that  defendant 
was  therefore  ^ilty  of  murder. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  U  523-632;  Dea  Dig.  {  253.*] 

Appeal  from  Circuit  Court,  Wayne  County; 
Joseph  J.  WllllaniB,  Judge. 

Charles  McAfee  was  convicted  of  murder 
in  second  degree,  and  he  appeals.    Affirmed. 

O.  L.  Munger  and  W.  B.  Kennedy,  for  ap- 
pellant. Herbert  S.  Hadley,  Atty.  Gen.,  and 
F.  G.  Ferris,  Asst  Atty.  Gen.,  for  the  State. 

BDRGESS,  J.  On  the  25th  day  of  Jan- 
nary,  1908,  the  prosecuting  attorney  of 
Wayne  county  filed  an  information  In  the 
drcatt  court  of  said  county,  charging  the 
defendant  with  murder  in  the  first  degree  for 
the  killing  of  one  J.  M.  Boatwrlgbt,  with  a 
loaded  pistol,  at  said  county,  on  the  4th  day 
of  July,  1907.  He  was  tried  upon  said  charge 
on  the  19th  day  of  February,  1908,  and  con- 
victed of  murder  in  the  second  degree,  the 
verdict  of  the  Jury  fixing  his  punishment  "at 
ten  years  In  the  penitentiary."  On  the  same 
day  the  defendant  filed  motions  for  a  hew 
trial  and  in  arrest  of  judgment,  which  were 
overruled  by  the  court.  Thereafter,  on  the 
22d  day  of  February,  1008,  the  defendant 
And  his  counsel  being  present,  the  court.  In 
view  of  the  Informality  In  the  verdict  re- 
specting the  punishment,  changed  its  terms 
so  as  to  read  "at  Imprisonment  in  the  peni- 
tentiary for  the  term  of  ten  years."  The 
«ourt  thereupon  rendered  its  judgment  and 
Iwssed  sentence  upon  the  defendant,  from 
which  Judgment  the  defendant  appeals. 

The  testimony  discloses  that  on  July  4, 
1907,  there  was  a  picnic  at  Mill  Springs, 
Wajme  county.  Mo.,  which  was  attended  by  a 
large  crowd  of  people.  Defendant  was  early 
in  town  that  morning,  and  between  0  and  10 
o'clocit  In  the  forenoon  he  appeared  at  a 
store  in  Mill  Springs  and  traded  bis  watch 
for  a  revolver.  The  deceased,  J.  M.  Boat- 
wrlgbt, was  seen  on  the  picnic  grounds  that 
forenoon,  apparently  somewhat  under  the  in- 
fluence of  liquor,  and  was  maldng  inquiries 
(or  defendant,  whom  he  said  he  wanted  to 
whip.  Boatwrlgbt  was  a  short  man,  weigh- 
ing about  165  pounds,  and  the  defendant  was 
siMut  the  same  weight,  but  taller.  About 
1  o'cloclt  In  the  afternoon,  as  defendant  was 
leaning  against  a  lemonade  stand  In  the  pie- 


men moved  out  of  the  crowd  and  Into  tiie 
open.  There  Is  some  divergence  In  the  testi- 
mony respecting  the  words  which  passed  be- 
tween the  two  men,  and  the  epithets  applied 
by  each  to  the  other,  while  at  the  lemonade 
stand  and  up  to  the  time  the  fatal  shot  wu 
fired.  According  to  witness  Elmer  E.  Boggs, 
who  was  within  10  feet  of  the  parties  at  the 
time,  be  saw  both  come  out  of  tbe  crowd, 
each  man  with  his  band  on  tbe  otber's 
shoulder,  and  heard  Boatwrlgbt  say  to  de- 
fendant that  be  would  "go  out  of  the  crowd 
with  him  or  any  other  son  of  a  bitch."  Ttie 
defendant  said,  "Do  I  understand  yon  to  all 
me  a  son  of  a  bitch?"  Boatwrlgbt  made  o!> 
answer,  but  taHA  defendant  to  take  his  hand 
out  of  his  hip  pocket  and  he  would  fight  him 
fair.  He  then  proceeded  to  take  off  bis  vest 
and  while  In  tlie  act  of  doing  so  he  was  ^Kt 
by  the  defendant  with  a  pistol  which  be  drew 
out  of  his  right  hip  pocket.  After  the  shot 
was  fired  Boatwrlgbt  fell  forward  and  gTal>- 
bed  at  tbe  pistol,  and  then  fell  on  his  bad: 
and  died.  This  witness  also  testified  that 
neither  man  SLppeareA  excited,  but  cool  and 
self-possessed,  and  that  at  tbe  time  tbe  fatal 
shot  was  fired  they  were  two  or  tbree  feet 
apart  Judge  Creecy  testified  that  be  vas 
within  10  or  15  feet  of  the  men  when  Qtt 
trouble  c<»nmenced.  He  saw  Boatwrlgbt  mo- 
tion to  defendant,  and  beard  bim  say: 
"Come  out  of  the  crowd,  you  damn  son  of  i 
bitch;  I  can  whip  yon."  Defendant  seemed 
angry,  but  not  exdted,  and  said,  "Don't  call 
me  that  any  more."  Boatwrlgbt  then  said. 
"I'll  call  you  anything  I  want  to."  The  de- 
fendant put  his  hand  Into  his  hip  pocket,  and 
Boatwrlgbt  commenced  pulling  off  his  vest 
saying,  "I'll  whip  you  any  way,  with  your 
hand  In  there,"  and  applied  another  ugly  epi- 
thet to  the  defendant  Immediately  tbe  de- 
fendant fired,  and  Boatwrlgbt  said.  "Tos 
have  killed  me,"  whereat  the  d^endant  sakl 
"If  I  ain't,  G— d  d— — n  you,  I  can  do  if 
As  soon  as  Boatwrlgbt  was  down,  tbe  defend- 
ant drew  bis  pistol  on  him  again  witb  both 
hands,  at  which  time  witness  Creecy  stepped 
up  to  the  defendant,  and  said,  "Don't  shoot 
him  any  more.  You  have  already  killed  him; 
look  at  the  blood  on  hU  shirt"  To  tbls  de- 
fendant replied,  "You  stand  back  and  keep 
your  hands  ofT  of  him  or  I'll  put  one  In  yon." 
Several  other  witnesses  for  tbe  state  testified 
much  to  the  same  effect  the  testimony  differ- 
ing somewhat  as  to  the  details,  all  agreeing. 
however,  that  Boatwrlgbt  was  In  tbe  act  of 
taking  off  his  vest  when  the  defendant  shot 
him.  There  was  no  evidence  that  deceased 
struck  at  the  defendant  or  that  be  bad  any 
weapon.  Dr.  Owens,  who  was  also  an  eye- 
witness to  tbe  shooting,  and  whose  testimony 
j  was  like  to  that  of  the  other  witnesses  for 
I  the  state,  examined  the  body  of  tbe  deceased. 


•For  other  cases  see  same  topic  and  secUon  NUMBER  tak  Dec.  *  Am.  Dlfi.  U07  to  data,  ft  Reportar  luAexm 
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fled  that  this  wound  caused  the  death  of  the 
deceased. 

Charles  McAfee,  the  defendant,  testifying 
tn  bis  own  behalf,  said  that  a  week  before 
the  said  Fourth  of'  July,  Sarah  Baker  told 
him  that  Boatwright  was  going  to  kill  him 
on  sight  He  bad  seen  Boatwright  twice 
in  the  morning,  but  avoided  him,  and 
'was  told  that  morning  at  the  picnic,  by  Sarah 
£aker,  Alice  Swann,  and  George  Mann,  that 
Boatwright  was  hunting  for  him.  He  said 
lie  was  standing  at  the  lemonade  stand  talk- 
ing with  Mr.  Mann,  wbo  bad  Just  told  him 
that  Boatwright  was  bunting  him,  when 
Boatwright  approached,  grabbed  him  by  the 
left  arm,  called  him  a  vile  name,  and  then 
said:  "Come  out  here;  I  am  going  to  kill 
you."  To  this  the  defendant  replied:  "No, 
air;  I  don't  think  any  of  the  Boatwrights 
can  do  that"  He  testified  that  Boatwright 
held  to  hlB  arm  and  pulled  him  out  of  the 
crowd,  he  resisting  all  the  time,  and  that 
as  Boatwright  made  a  movement  with  bis 
band  towards  the  right-hand  pocket  of  his 
pants  he  (defendant)  shot  him.  He  said  that 
be  was  not  able  to  meet  Boatwright  in  a 
physical  encounter,  and  was  not  his  equal 
In  size  or  strength.  He  denied  that  the  de- 
ceased was  taking  his  vest  off  when  he  shot 
him,  or  that  deceased  told  him  to  take  his 
band  out  of  bis  pocket,  or  thnt  he  said  he 
would  flght  bim  fair.  In  defendant's  behalf,  ' 
Sarah  Baker  testified  that  about  a  week  be- 
fore said  day  she  heard  Boatwright  threaten 
defendant's  life,  and  that  about  9  o'clock  on 
the  morning  of  that  day  Boatwright  told  her 
be  was  bunting  defendant  and  that  be  was 
going  to  kill  him,  which  threats  she  commu- 
nicated to  defendant  that  morning.  She  stat- 
ed that  she  witnessed  the  beginning  of  the  diffl- 
calty;  that,  as  she  was  on  one  side  of  the 
lemonade  stand,  and  the  defendant  and  Boat- 
wright on  the  other,  Boatwright  went 
lip  to  the  defendant,  grabbed  him  rough- 
ly by  the  shoulder,  addressed  him  In  In- 
sulting language,  and  said  that  be  was  go- 
ing to  kill  him.  Her  testimony  further  dis- 
closed that  there  was  HI  feeling  between 
tbe  defendant  and  Boatwrlght's  half-brother, 
Ed.  Boatwright,  resulting  from  their  respec- 
tive attentions  to  a  Mrs.  Swann.  Rufus  Tin- 
dall,  in  defendant's  behalf,  testified  that  In 
tbe  morning  of  that  day  he  met  Boatwright, 
who  inquired  for  tbe  defendant,  saying  that 
he  was  going  to  give  him  a  good  whipping; 
that  about  1  o'clock  he  again  met  Boatwright, 
who  inquired  If  he  had  seen  the  defendant, 
and  that  as  he  made  the  inquiry  he  saw  the 
defendant,  and  remarked,  "What  I  am  going 
to  do  to  him  will  be  a  plenty."  Tlndall  re- 
quested him  not  to  get  up  any  trouble,  and 
Boatwright,  wbo  had  a  knife  In  his  band, 
whittling,  at  the  time,  said,  "I  just  want  to 
get  to  stick  that  much  of  the  blade  in  his 


fendant,  took  bim  by  the  shoulder,  and  told 
him  that  he  was  going  to  give  him  a  whip- 
ping; that  he  pulled  the  defendant  along, 
the  latter  resisting,  until  they  emerged  from 
the  crowd,  when  Boatwright  stepped  tn  front 
of  defendant,  and  they  both  stopped ;  that 
defendant  drew  his  pistol,  and  Boatwright 
seemed  to  be  grabbing  at  it  Defendant  fired, 
and  Boatwright  pitched  forward  against  Mm. 
Ben  Nation,  witness  for  the  defendant,  testi- 
fied that  Boatwright  took  hold  of  defendant's 
shoulder,  pulled  him  along,  and  said  that  he 
was  going  to  give  him  a  good  whipping;  tbat 
Boatwright  was  grabbing  at  defendant's  pis* 
tol  as  the  shot  was  fired,  and  that  Boat- 
wrlght's vest  was  on  one  shoulder  only  when 
he  fell.  Defendant  Introduced  four  witnesaes 
who  testified  that  Boatwrlght's  reputation, 
in  the  community  was  that  of  a  quarrelsome* 
turbulent  and  dangerous  man. 

While  the  defendant  Is  not  represented  in 
this  court  we  have  carefully  gone  throogb 
the  record,  and  find  It  free  from  substantial 
error.  Under  the  evidence,  the  defendant 
might  well  have  been  ccmvlcted  of  murder 
in  the  first  degree.  While  be  did  not 
seek  the  quarrel  with  tbe  deceased,  be 
provided  himself  with  a  pistol  in  an- 
ticipation of  It,  and  took  advantage  there- 
of to  shoot  tbe  deceased,  who  was  un- 
armed, and  wbo  at  the  time  the  shot  was 
fired  was  In  the  act  of  taking  oB  his  vest. 
The  deceased  bad  not  struck  at  the  defend- 
ant, but  was  at  the  time  merely  preparlne 
for  a  personal  encounter  with  the  defendant, 
whom  he  had  threatened  to  whip.  It  Is  true, 
the  deceased  had  applied  insulting  epithets 
to  the  defendant  and  threatened  to  whli> 
him,  but  there  Is  no  evidence  tending  to  prove 
that  the  defendant  was  thereby  aroused  to 
a  sudden  heat  of  passion ;  the  testimony,  on 
the  contrary,  being  that  both  men  appeared 
to  be  cool  and  self-possessed  at  the  time. 
Even  after  the  shot  was  fired,  and  the  de- 
ceased had  fallen,  the  defendant  was  about 
to  shoot  again  when  one  of  the  witnesses 
present  Interfered  and  told  him  to  desist 
Indeed,  from  all  the  evidence,  it  is  plain  that 
the  killing  was  done  with  premeditation  and 
deliberation,  and  the  defendant  might  well 
count  himself  fortunate  In  escaping  with  bo 
light  a  sentence. 

The  Judgment  Is  affirmed.    All  concur. 


THOMAS  V.  SCOTT. 
(Supreme  Court  of  Missouri,    Nov.  25,  J90S.} 

1.  COXTBTS  (S  231*)— Appeixatb  Jubisdictiois 
—"Cases  Involving  Titlb  to  Reai.  Es- 
tate." 

A  suit  to  set  aside  a  deed  in  the  chain  of 

title  as  frandulent  involves  title  to  real  estat» 

within  Const,  art  6,  !  12  (Ann.   St.  1906,  p. 

218),  conferring  on  the  Supreme  Court  joris- 


•For  other  bum  laa  lame  topic  and  nctlon  NUMBER  in  Dee.  ft  Am.  DIgi.  1907  to  date,  4fc  Reporter  Indez^ 
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ttaat  If  snch  notice,  was  given  and  filed  by 
her  attorney  It  was  without  her  knowledge 
or  authority.  Again,  the  language  of  the 
notice  itself  does  not  declare  the  title,  ex- 
cept inferentially,  to  be  In  Dora  Vorhauer. 
This  plea  of  the  defendant  is  not  such  as 
should  be  sustained,  and  the  point  Is  ruled 
against  her.  The  question  might  be  dlfter- 
ent,  although  we  do  not  decl(^e  It,  had  the 
case  been  such  as  called  for  a  lis  pendens. 
In  tin  alienation  suit,  one  purely  for  dam- 
ages, there  Is  no  place  for  the  filing  of  a 
notice  of  Us  pendens,  and  it  would  require 
the  express  direction  of  plaintiff  to  bind  her. 
2.  Going  to  the  merits  of  the  case  and 
eliminating  the  question  of  estoppel,  was 
the  decree  nisi  well  founded?  We  think 
so.  A  very  large  portion  of  plaintiff's  case 
consists  of  evidence  tending  to  show  im- 
proper relations  between  Eidward  Linck  and 
Dora  Vorhauer,  which  may  be  a  mere  dr- 
cnmstance  tending  to  show  a  fraudulent 
scheme;  but,  to  say  the  least,  it  is  of  doubt- 
ful probative  force  under  the  charges  In  t&e 
petition.  The  alleged  fraud  perpetrated  ui>- 
on  plaintiff,  in  her  language,  is  thus  stated: 
"I  signed  this  deed  of  trust  I  do  not  re- 
member seeing  any  notes  at  the  time.  My 
husband  told  me  he  wanted  to  borrow  mon- 
ey  on  a  second  deed  of  trust  to  pay  off  the 
first  deed  of  trust,  and  borrow  the  money 
from  some  outside  party,  and  that  Is  all  the 
satisfaction  he  gave  me.  I  relied  upon  that 
promise.  I  don't  know  whether  or  not  be 
paid  off  that  building  association  loan.  I 
signed  that  deed  of  trust  relying  upon  the 
promise  be  made  me."  All  of  this  is  flatly 
denied  by  the  husband.  On  cross-examina- 
tion she  says  that  there  were  six  or  seven 
attachments  against  Linck's  property  for  as 
many  different  debts,  and  that  she  knew 
these  debts  were  due  when  she  signed  the 
deed  of  trust  Plaintiff's  case  is  made  sole- 
ly upon  this  testimony  as  to  the  alleged 
fraudulent  representation  concerning  this  deed 
of  trust  the  alleged  Improper  relation  of 
Linck  and  Dora  Vorhauer,  and  testimony 
showing  that  after  the  personal  property 
was  attached  and  sold,  Linck  managed  the 
business.  On  the  other  hand,  it  appears 
that  Edward  0.  Linck  sold  this  second  mort- 
gage which  had  been  executed  to  Frank 
Linck  to  his  brother  Will  Linck ;  that  after 
the  goods  were  attached  Will  Linck  sold 
the  mortgage  and  notes  secured  thereby  to 
Archibald  McKechnle,  who  afterwards  fore- 
closed and  brought  in  the  property,  and  sev- 
eral years  later  in  August  1899,  sold  to 
Dora  Vorhauer;  that  with  this  money  from 
McKechnle,  Will  Linck,  aided  by  his  broth- 


the  property  at  the  attachment  sale;  tba: 
after  the  sale  Will  Linck.  Frank  Linck. 
and  McKechnle,  who  was  a  friend  of  Will 
Linck,  but  not  of  Edward  Linck,  incorporat- 
ed the  Linck  Wall  Paper  Conapany,  ud 
Edward  Linck  was  hired  at  $9  per  week 
to  manage  the  business  in  connection  wicii 
Frank  Linck;  that  thereafter  tbe  busiues 
was  run  in  that  name,  the  major  interea 
being  held  by  Will  Linck,  no  intnest  btiog 
held  by  Edward  Linck.  McKechnle  collect- 
ed tbe  rents  on  tbe  real  propert7  from  tin 
Linck  P&per  Company  and  otiier  tenant! 
for  tbe  three  years  or  more  he  owned  it. 
After  the  sale  to  Dora  Vorhauer  In  19BS, 
which  sale  seems  to  have  been  brought  abom 
by  Will  Linck,  she  collected  tbe  rents,  toi 
was  so  doing  at  the  time  of  this  suit  Don 
Vorhauer  was  shown  to  be  a  w<MDan  et 
some  property.  Edward  C.  Llncfc  is  i^ 
Shown  to  have  had  any  property  afto'  tte 
attachment  and  sale  of  the  stock  of  ms- 
chandlse.  Dora  Linck  is  not  shown  In  v? 
way  to  have  had  any  knowledge  of  the  al- 
leged fraudulent  statements  made  by  Ed- 
ward G.  Linck  to  bis  then  wife,  Helen  Linck. 
Mrs.  Helen  Linck  waits  from  1895  to  1».H 
to  sufficiently  discover  fraud  to  bring  xisi 
action,  and  was  then  no  doubt  chafing  e£- 
der  tbe  sting  of  seeing  her  former  bBsban! 
marry  the  woman  who  liad  come  betwee: 
them.  The  personal  conduct  of  E<dward  C 
Linck  and  Dora  Vorhaaer,  prior  to  V^ 
marriage,  is  not  to  be  commended,  if,  In- 
deed, their  marriage.  In  good  morals,  ccojd 
be  commended.  Yet,  when  all  this  evidK'e 
is  reviewed,  it  strongly  tends  to  show  tla: 
Edward  C.  Linck  was  a  practical  banknq;: 
after  his  stock  of  goods  was  attached,  ani 
that  the  subsequent  transactions  were  legit- 
imate and  in  good  faith.  The  evidoice  '; 
at  least  consistent  upon  tbe  theory  of  gm- 
falth  and  honesty.  It  evidently  so  str»x 
the  learned  chancellor  below. 

Complaint  is  urged  here  that  McKecbai^ 
was  not  placed  upon  the  witness  stand  i-r 
defendant  No  showing  Is  made  as  to  wheth- 
er he  was  dead  or  alive  at  tbe  date  of  tt' 
trial.  We  hardly  think  this  autborlxes  s 
to  reverse  this  Judgment  It  devolved  npii 
the  plaintiff  to  first  make  a  case,  and.  wt^.- 
the  evidence  of  defendants  omitted,  we  bi'" 
serious  question  of  there  being  a  pricii 
fade  ease  for  plaintiff.  However,  midr: 
this  record  we  do  not  have  to  say  tliat  a» 
case  was  made  by  her  proof.  Further  r^ 
view  of  tbe  details  of  tbe  case  can  serr- 
no  good  purpose. 

Upon  the  whole,  tbe  judgment  nld  vi< 
correct,  and  It  will  be  affirmed.    All  concii: 
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El  asportation  to  the  point  of  destination  of 
e  Bblpment  and  return,  is,  to  tbe  extent  of 
e  -free  return  transportation,  In  violation  of 
e  fourteenth  amendment  of  our  federal  Con- 
Itutlon  and  therefore  void.  McCuIIey  v.  C, 
.  &  Q.  Ry.  (not  yet  officially  reported)  110 
"W.  711.  Thlg  motion  for  rehearing  baa 
,  fact  been  continued  from  time  to  time  to 
ivalt  the  decision  in  that  case.  That  decl- 
on  ^^111  necessitate  a  reversal  of  the  ]udg- 
lOTit  In  this  case  to  the  extent  of  the  item  of 
3.10,  but  It  does  not  afTect  the  other  items  In. 
le  platntiS's  demand.  The  litigation  com- 
lenced  in  a  Justice  court  in  two  separate 
aits.  In  the^rst  suit  there  was  but  one 
o-unt  In  the  complaint  filed  in  tbe  Justice's 
ourt ;  In  the  second  there  were  three  counts, 
ne  of  which  was  for  this  item  of  $3.10  for 
'etnrn  transportation.  Appeals  in  both  cases 
vere  taken  to  the  circuit  court,  and  when 
here  the  two  suits  by  agreement  were  consol- 
dated.  There  was  a  verdict  for  tbe  plaln- 
:Iff  on  each  of  the  four  counts,  in  which  the 
lamnges  awarded  in  each  was  separately 
stated,  and  judgment  accordingly,  from  wMch 
the  defendant  railroad  company  appealed, 
tbe  appeal  bebig  to  this  court  because  it  in- 
volved the  question  of  tbe  constitutionality  of 
the  statute  above  mentioned.  The  Judgment 
covering  the  other  counts  are  not  affected  by 
that  statute. 

2.     The  point  on  which  appellant  chiefly 
relies  in  support  of  its  motion  for  a  rehearing 
Is  that  In  the  contract  \mder  which  tbe  de- 
fendant  undertook  to  transport  the  plalntifF's 
hogs  it  was  expressly  stipulated  that  in  case 
of  loss  or  injury  to  the  stock  the  plaintiff 
should  give  defendant  notice  thereof  In  writ- 
ing, tbe  notice  to  be  served  within  one  day 
after  tbe  delivery  of  tbe  stock  at  destination, 
and  a  failure  to  give  such  notice  would  bar  a 
recovery  of  any  claim  on  account  of  such 
loss  or  Injury;    and  that  there  was  no  such 
notice  given  in  this  case.    The  contract  which 
detendant  produced  In  evidence  recited  that, 
in  consideration  of  the  reduced  rate  at  which 
the  defendant  had  taken  the  stock  for  trans- 
portation,  certain  special   terms  and  condi- 
tions were  agreed  to,  among  which  were  that 
the  stock  was  not  bound  te  be  transported  or 
delivered  within  any  particular  time;    that 
notice  of  loss  or  injury,  if  any,  as  above 
mentioned,  ,wa8  to  be  given,  and  failure  to 
give  the  same  was  to  be  a  bar  to  a  recovery ; 
that  In  case  of  loss  the  damage  should  be 
limited  to  $10  on  a  bog,  etc.    In  the  brief  for 
oppellant  on  which  this  cause  was  first  sub- 
mitted it  was  contended  that  this  was  a  valid 
contract,  because  It  was  entered  into  by  tbe 
plaintiff  In  consideration  of  the  reduced  rate 
at  which  tbe  defendant  received  bis  stock 
(or  transportation.    But  when  we  looked  In- 
to the  contract  and  could  find  nothing  to  Jus- 
tify the  assertion  that  there  was  a  reduced 
■^te,  we  said,  that  tbe  special  stipulations  re- 


orlglnal  brief,  that  a  railroad  company  may 
for  a  lawful  consideration  contract  with  a 
shipper  as  claimed  in  this  case.  We  consid- 
ered the  proix>8ltlon  too  plain  to  require  ar- 
gument or  citation  of  authorities. '  But  now 
the  learned  counsel  in  their  brief  on  this  mo- 
tion say:  "We  bad  no  Intention,  though  we 
confess  our  language  might  be  so  construed, 
to  declare  it  our  belief  that  a  special  or  re- 
duced rate  was  necessary  to  the  validity  of 
such  stipulation.  Indeed,  such  has  never 
been  the  rule  In  this  state."  We  understand 
the  proposition  of  the  cotmsel  now  to  be  that 
no  consideration  is  necessary  to  support  such 
a  contract ;  in  other  words,  the  railroad  com- 
pany may  charge  the  full  tariff  rate  and  yet 
limit  its  common-law  liability  in  the  manner 
now  claimed.  If  there  Is  a  decision  In  tbis 
state  going  to  that  extent,  tbe  learned  coun- 
sel have  not  brought  It  to  our  attention. 

The  railroad  company  In  making  this  con- 
tract did  not  proceed  on  the  theory  that  it 
bad  the  right  to  charge  full  tariff  rate  and 
at  the  same  time  limit  its  liability,  but,  on 
the  contrary,  the  contract  read  in  evidence 
expressly  says  that  tbe  shipper  has  agreed 
to  it  In  consideration  of  the  reduced  rata 
It  seems  to  have  been  a  printed  form  and, 
therefore,  presumably  the  one  in  common  use. 
If  the  railroad  company  had  been  advised 
tbat  it  could  limit  its  liability  in  this  respect 
without  any  concession  on  its  part  it  is  not 
likely  it  would  furnish  printed  forms  like 
this  to  Its  station  agents.  Railroad  compan- 
ies are  generally  well  advised  as  to  tbeir 
legal  rights.  There  can  lie  no  such  thing  as 
a  contract  wltbout  a  consideration'  to  sup- 
port It  ,Onr  law  primer  told  us  that.  If, 
therefore,  tbe  railroad  company  cannot  ob- 
tain this  limitation  on  its  liability,  or  this 
particular  right  wblcb  it  now  pleads  In  bar 
of  the  plaintUTs  daim,  otherwise  than  by 
contract,  then  It  must  give  something  to  sup- 
port tbe  contract.  If  It  is  a  concession  that 
requires  the  shipper's  consent  l)efore  It  be- 
comes binding  on  blm,  then  It  is  not  binding, 
even  though  he  does  consent,  unless  he  Is 
paid  for  it  If,  on  the  other  hand.  It  is  a 
condition  that  the  railroad  company  may  im- 
pose without  the  shipper's  consent,  then  tbe 
law  of  contract  has  nothing  to  do  with  it; 
the  railroad  company  may  simply  adopt  it 
as  a  regulation,  and  tbe  shipper  is  bound  to 
accept  it.  If  it  is  to  be  classed  under  tbe 
head  of  a  reasonable  regulation  which  tbe 
railroad  company  may.  Impose  wltbout  the  . 
consent  of  the  shipper,  then  the  railroad  com- 
pany may  refuse  to  receive  the  shipper's  live 
stock  for  transportation  on  any  other  terms, 
though  full  tariff  rate  be  tendered.  No  case 
has  hitherto  fallen  under  our  notice  In  which 
a  railroad  company  has  claimed  such  a  pow- 
er. The  right  on  which  tbe  defendant  is  here 
insisting  is  either  a  right  It  has  independent 
of  contract,  or  one  It  has  obtained  by  con- 
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18  01  consequence  only  waen  tnere  is  a  con- 
alderation  to  support  it. 

Now  let  na  look  at  the  cases  cited  by  de- 
fendant's learned  counsel  and  see  If  tbis 
court  has  ever  held  the  contrary.  We  will 
find  In  these  cases  ample  antbority  for  tbe 
proposition  that  It  Is  lawful  for  a  railroad 
company  to  limit  by  contract  its  liability,  or 
Impose  by  a  contract  a  condition  requiring 
notice  as  claimed  in  this  case,  but. we  are 
now  going  to  search  for  a  case  that  sustains 
the  proposition  of  tbe  learned  counsel  that 
no  consideration  In  the  way  of  reduced  rate 
Is  necessary  to  support  such  a  contract. 

Tbe  contract  which  defendant  produced 
in  evidence  in  this  case  recited  that  the  price 
charged  for  tbe  transportation  was  "at  tbe 

rate  of  tarlft  per  cwt."     A 

shipping  contract  in  exactly  tbe  same  words 
in  this  respect  was  construed  by  this  court 
in  Kellerman  t.  Ry.  Co.,  136  Mo.  177,  84  S. 
W.  41,  87  S.  W.  828,  to  mean  that  the  price 
charged  was  tbe  full  tariff  rate.  Tbe  stat- 
ute (section  1136,  Rev.  St  1889  [Ann.  St 
1906,  p.  975])  requires  tbe  railroad  company 
to  print  and  keep  posted  in  their  stations  a 
schedule  of  freight  rates,  and  it  is  forbidden 
to  charge  shippers  more  than  those  rates. 
The  highest  rate  that  this  defendant  could 
have  charged  the  plaintiff  for  that  shipment 
was  tbe  tariff  rate,  and  that  rate  covered 
all  that  tbe  carrier  could  demand  for  tbe 
performance  of  all  Its  common-law  or  stat- 
ute duty  in  respect  of  that  shipment  There- 
fore, when  the  contract  shows  that  that  was 
tbe  rate  charged,  it  was  vain  to  recite  there- 
in that  it  was  "less  than  tbe  rate  charged 
for  shipments  transported  at  carrier's  risk." 
Tbe  plaintiff  Is  not  here  contending  that  tbe 
carrier  assumed  anything  more  in  the  way 
of  a  risk  than  that  embraced  in  the  duty 
which  tbe  law  imposes  upon  a  railroad  com- 
pany in  the  transportation  of  live  stock  car- 
ried at  the  regular  tariff  rate. 

In  Kellerman  v.  Ry.  Ck>.,  above  referred  to, 
tbe  railroad  company  was  seeking  to  limit 
tbe  amount  of  Its  liability  for  the  loss  of 
tbe  bull  which  was  the  subject  of  tbe  trans- 
portation agreement,  on  tbe  ground  that  the 
shipping  contract  specified  that  the  valuation 
in  case  of  loss  should  not  exceed  $50,  ex- 
actly like  one  of  the  clauses  in  tbe  contract 
in  tbe  case  at  bar.  In  that  case,  as  in  this, 
it  was  claimed  by  tbe  railroad  company  that 
the  stipulation  as  to  value  was  made  in  view 
of  the  special  rate  charged,  and  it  was  ex- 
pressed in  that  contract  that  if  the  ship- 
per valued  the  bull  at  more  than  tbe  value 
stated  therein  an  addition  of  25  per  cent 
would  be  made  to  the  freight  rate  for  each 
100  per  cent,  or  fraction  thereof  added  to 
tbe  value  therein  expressed.  Tet  in  spite  of 
those  specifications  the  trial  court  allowed 
the  plaintiff,  over  defendant's  objection,  to 
introduce  evidence  showing  that  the  bull 
was  worth  $250,  and  the  Judgment  was  for 


cnat  case  discusses  tne  uw  aa  to  cne  power 
of  tbe  railroad  company  to  limit  its  liabili- 
ty by  contract,  and,  reviewing  cases  bearii% 
on  that  subject,  declares  that  whilst  the  com- 
pany cannot  contract  to  avoid  liability  for 
its  own  negligence,  yet  it  may  contract  to 
limit  its  liabUlty  in  the  particulars  in  that 
case  mentioned;  but  the  court  said:  "It 
wiU  be  observed  that  in  all  the  cases  cited 
upon  the  question  now  under  consideration 
there  was  an  express  agreement  as  to  the 
value  of  the  property,  or  its  mwxlmnm  value 
fixed  at  a  specified  amount  in  consideratlaD 
for  specieil  or  reduced  rates,  wblle  no  re- 
duced or  special  rates  were  contracted  for 
in  the  case  at  bar,  nor  was^e  value  of  the 
boll  fixed  at  a  specific  som.'^  Then  the  court, 
after  referring  to  other  cases  in  tbis  coart 
concludes :  "Under  these  authorltiea  we  most 
hold  that  there  was  no  consideration  for  the 
maximum  value  placed  on  the  bull,  and  the 
contract  in  that  respect  is  void."  We  call 
notice  again  to  tbe  fact  that  the  recital  in 
the  contract  in  that  case  as  to  tbe  freight 
rate  charged  is  exactly  like  the  recital  is 
the  case  at  bar — that  Is,   "at  tbe  rate  of 

tariff per  cwt" — and  tlie  coim 

said  it  meant  the  full  tariff  rate,  and  there- 
fore there  was  no  special  or  reduced  rate,  and 
therefore  there  was  no  consideration  to  snp- 
port  the  ccmtract 

In  Richardson  v.  R.  R.,  149  Mo.  311.  SO 
S.  W.  782,  tbe  shipping  contract  contained 
a  stipulation  for  notice  similar  to  that  in 
the  case  at  bar,  and  also  a  dause  limit- 
ing the  value  of  the  animal  shipped,  and  de- 
fendant relied  on  both  defenses.  Tbe  only 
rate  specified  in  the  contract  was,  as  In  tbe 
case  at  bar,  tariff  rate.  Tbe  conrt  In  an- 
swering tbe  contentions  of  the  defendant 
considers  tbe  cases  cited,  and  cmicedes  tba: 
the  railroad  company  may  lawfully  make  a 
contract  but  concludes  the  subject  by  say- 
ing: "Tbe  shipment  was  charged  tor  at 
the  regular  and  usual  first  class  tariff  rates 
used  by  the  defendant  and  no  reductlaD 
thereof  was  made.  In  all  cases  where  sadi 
limited  valuations  have  been  held  to  be 
binding,  such  valuations  have  been  fixed  is 
consideration  of  some  special  or  reduced  rate. 
In  this  case  there  has  been  no  snch  special 
or  reduced  rate.  This  rule  has  been  re- 
peatedly announced  in  this  state.  McFad- 
den  V.  RaUroad,  92  Mo.  S4S,  -^  &  W.  6a», 
1  Am.  St  Rep.  721,  and  cases  dted;  Kel- 
lerman V.  Railroad,  136  Mo.  177.  84  a  W. 
41,  37  S.  W.  828,  and  cases  dted." 

In  Ward  v.  Ry.  Co.,  158  Mo.  226.  68  &  W. 
28,  the  shipping  contract  contained  this 
clause :  "In  consideration  of  the  rate  of  tar 
iff,  which  is  less  than  the  regular  rate  from 
Pittsburg,  Kansas,  to  Kansas  City.  Mlssonrl. 
being  granted  and  agreed  upon  to  apply  to 
the  shipment  herein  described,"  etc,  a  lim- 
ited valuation  of  tbe  goods  was  agreed  od. 
The  court,  notwithstanding  that  ledtal,  said: 
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him  home  on  the  band  car. 

Such  is  the  substance  of  the  testimony  of 
this  witness  on  his  examination  in  chief.  On 
cross-examination  farther  light  upon  the  sit- 
uation is  glren.  The  substance  of  the  cross- 
ezamioation  is  as  follows:  That  Sissel  gave 
bis  age  at  time  of  employment  as  27  years, 
and  was  a  man  of  sound  health,  with  good 
sight  and  hearing;  that  when  he  beard  the 
train  whistle  he  called  the  attention  of  the 
men,  Including  Sissel,  to  the  fact ;  that  they 
had  their  hand  car  off  on  a  private  road  cross- 
ing, which  was  against  the  rules  of  the  com- 
pany ;  that  be  thought  the  whistle  was  from 
No.  15,  which  was  a  World's  Fair  special  pas- 
senger train,  as  it  was  about  due ;  that  he  then 
said  to  Brewster  and  Sissel,  "Now  I  exi)ect 
that  Is  15,  and  the  roadmaster  might  be  on, 
and  we  bad  better  run  our  car  oft  the  cross- 
ing and  save  giving  us  a  jacltlng-up" ;  that 
they  all  talked  about  it  being  16 ;  that  Brew- 
ster and  Sissel  went  to  remove  the  band  car, 
and  be  never  noticed  them  any  more  until 
the  train  was  getting  close  to  deceased ;  that 
both  be  and  Poston  called  to  deceased  to 
"look  out,"  but  hardly  thought  deceased 
heard  them;  that  before  this  tbey  all  dis- 
cussed the  fact  that  the  train  was  coming; 
that  it  was  an  upgrade  there,  and  the  train 
was  making  a  loud  noise  by  making  a  heavy 
exhaust  or  puffing,  which  be  beard  for  half 
a  mile;  that  the  speed  of  the  train  was,  in 
his  judgment,  30  miles  per  hour ;  that  he  and 
Poston  were  working  between  the  rails,  and 
deceased  and  Brewster  on  the  outside  of  the 
rails ;  that  as  the  train  approached  he  and 
Poston  and  Brewster  stepped  aside,  and  when 
tbey  did  so  was  In  position  to  have  been  seen 
by  the  engineer;  that  the  approaching  train 
could  be  seen  for  at  least  a  half  mile;  that 
the  train  was  approaching  from  the  north- 
east ;  tliat  the  end  of  the  pilot  beam  which 
struck  deceased  projected  at  least  12  Inches 
over  the  outside  of  the  rails;  that  a  man 
working  on  the  ends  of  the  ties,  as  was  de- 
ceased, was  within  12  inches  of  safety  at  any 
time ;  that  the  sectlonmen  were  in  the  habit 
of  remaining  on  the  track  and  at  work  until 
the  trains  were  very  close  to  them  and  step 
out  of  the  way;  that,  from  the  conduct  of 
deceased  after  his  employment,  witness  did 
not  think  he  was  an  experienced  railroad 
man ;  that  In  "dressing  the  track,"  such  work 
as  tbey  were  doing  that  day,  two  men  gen- 
erally worked  together,  two  In  the  center  of 
the  track,  between  the  rails,  and  two  on  the 
outer  edge  and  outside  of  the  rails;  that  wit- 
ness and  Poston  were  working  in  the  center, 
and  deceased  and  Brewster  on  the  outer  edge, 
one  upon  each  side  and  about  10  feet  apart ; 
that  Siasel  was  facing  toward  Republic  and 
the  approaching  engine  when  he  was  struck. 

Brewster  was  a  witness,  and  practically 
corroborated  Eagen  in  all  respects.  He  add- 
ed, however,  that  as  he  and  deceased  return- 


that  was  coming,  and  that  he  remarked  to 
deceased,  "And  she  is  coming  some,  too." 
That  they  then  each  returned  to  their  work. 
To  further  detail  this  witness'  testimony 
would  be  but  to  restate  in  substance  what 
was  said  by  Eagen. 

Poston  was  likewise  a  witness,  and  hla  tes- 
timony agrees  with  that  of  the  witness  Elagen. 

By  witnesses  Parker  and  Howard  It  was 
shown  that  tbey  were  in  a  buggy  with  a 
teaQi,  approaching  the  railroad  at  a  crossing 
made  by  one  of  the  streets  of  the  city :  that 
tbey  observed  the  train,  checked  or  turned 
their  team  to  avoid  a  collision,  that  tbey 
heard  no  whistle  or  bell  at  that  time,  and 
that  the  train  was  running  33  or  34  miles  per 
hour;  that  they  did  not  know  what  miglit 
have  been  done  at  the  whistling  post  east  of 
Republia 

J.  Ed.  Ward  was  another  and  tbe  last  wit- 
ness for  plaintifT.  By  him  it  was  shown  that 
be  was  or  bad  been  an  engineer  in  tbe  em- 
ploy of  what  Is  now  tbe  Frisco  Road ;  that  be 
was  discharged  in  1894;  that  in  1895  be 
worked  in  the  same  capacity  for  the  Florence 
&  Cripple  Creek  Railroad  in  Colorado,  and 
quit  of  his  own  volition;  that  since  tbai  be 
bad  not  run  an  engine,  but  was  engaged  Id 
tbe  paint  and  paper  business  In  R^ublie; 
that  it  was  customary  for  engineers  to  look 
out  for  persons  and  obstructions  on  tbe 
track;  that  it  was  customary  for  engineeis 
to  keep  "a  sharp  lookout  ahead  at  all  times 
for  sectlonmen,  brldgemen,  and  any  otb^  ob- 
structions or  anything  of  that  kind,  and  it  is 
the  rules  that  a  danger  signal  should  be 
sounded,  the  bell  rung,  or  whistle  blown": 
that  it  was  a  common  rule  to  give  signals 
to  sectlonmen,  whether  they  were  In  danger 
or  not  Tbe  witness  does  not  say  such  a  cus- 
tom prevailed  upon  defendant's  road  at  or 
about  tbe  date  of  accident. 

On  cross-examination  he  further  said  tliat 
when  the  engineer  saw  tbe  sectlonmen  dis- 
persing and  getting  off  he  would  natarally 
conclude  that  all  of  them  would  do  so ;  that 
whether  tbe  engineer  would  pay  less  Attta- 
tion  to  men  outside  of  the  rails  would  depend 
upon  circumstances;  that  the  fact  that  tbe 
men  were  facing  tbe  approaching  engine  and 
began  to  disperse  was  one  of  the  drvnmstan- 
ces  that  would  govern  the  engineer  In  deter- 
mining that  there  was  no  danger;  that  If  a 
man  is  facing  an  engineer  the  engineer  al- 
ways presumes  that  he  will  get  off ;  that  wit- 
ness would  not  consider  such  a  man  in  dan- 
ger—to use  bis  language:  "No,  I  voaldn*: 
consider  him  In  danger  if  he  sees  me" 

The  foregoing  is  a  full  synopsis  of  tbe  tes- 
timony, upon  which  tbe  action  of  the  court 
nisi  Is  cballenged  in  this  court 

1.  It  Is  urged  that  tbe  alleged  plea  of  con- 
tributory negligence  set  out  in  the  answ«^  is 
but  a  legal  conclusion,  and  hence  this  cause 
Is  here  practically  upon  the  general  denial 


then  fall  to  use  all  proper  means  at  their 
command  to  prevent  injuring  them,  In  conse- 
quence of  which  they  are  injured,  or  are  in- 
jured by  the  willful  negligence  of  those  in 
«harge  of  the  train,  should  the  defendant  be 
lield  liable,  and  there  was  nothing  of  that 
3clnd  In  this  case.  Our  conclusion  Is  that  the 
demurrer  to  the  evidence  interposed  by  de- 
fendant should  have  been  sustained." 

To  the  same  effect  is  McGrath  v.  St.  IJouIs 
Transit  Co.,  197  Mo.  9T,  94  S.  W.  872. 

By  plaintiffs  learned  counsel  we  are  cited 
<to  Hlnzeman  v.  Ry.  Co.,  199  Mo.  66,  94  S. 
"W.  973,  which  case  was  previously  reviewed 
iby  this  court  In  182  Mo.  611,  81  S.  W.  1134. 
The  writer  has  expressed  no  views  upon  the 
Tacts  In  the  Hlnzeman  Case,  nor  Is  it  neces- 
sary so  to  do  In  this  case.  The  facts  of  the 
two  cases  are  widely  apart.  In  this  case  the 
personal  knowledge  of  the  approaching  train 
was  brought  home  to  deceased.  Not  so  in 
the  Hlnzeman  Case.  In  this  case  the  evi- 
dence conclusively  shows  that  upon  the  ap- 
proach of  the  train  the  sectlonmen  began  to 
get  off  the  track,  and  the  engineer  had  a  right 
to  presume  that  they  would  all  do  so.  In- 
cluding the  deceased,  especially  where  the 
facts  show  that  he  was  facing  the  moving 
•engine. 

To  our  mind  the  facts  of  the  case  at  bar 
mot  only  show  conclusively  the  contributory 
negligence  of  deceased,  but  fail  to  show  neg- 
ligence upon  the  part  of  defendant  This 
^deceased  was  not  on  the  track,  but  to  the 
side  thereof,  and  12  inches  from  absolute 
safety.  From  danger  to  safety  was  but  the 
act  of  a  second's  time — ^tbe  taking  of  a  short 
step.  The  engineer,  if  he  saw  anything,  saw 
these  men  moving  out  of  the  way,  and  was 
Justified,  under  these  circumstances,  in  en- 
tertaining the  presumption  that  at  the  proper 
Instant  deceased,  who  was  facing  the  engine, 
would  take  the  one  step. 

It  is  urged  that  no  signals  were  given  at 
the  crossing  to  the  east  of  the  point  where 
these  parties  were  at  work.  Grant  It  that 
ao  bell  was  sounded  or  whistle  blown  at  the 
crossing.  Grant  it  further  that  such  facts 
were  material  at  all,  which  we  do  not  grant, 
in  this  kind  of  a  case  except  for  the  argu- 
ment, yet  they  are  unavailing  where  knowl- 
edge of  the  approaching  train  was  shown. 
The  only  purpose  of  signals  is  to  give  warn- 
ing of  the  approach  of  a  train,  but  the  failure 
to  give  them  can  work  no  injury  where  the 
iparty  knew  the  train  was  fast  approaching. 

The  Judgment  of  the  trial  court  is  right, 
4ind  should  be,  and  is,  aflSrmed.  WOODSON, 
J.,  concurs  in  toto.  VALLIANT,  P.  J.,  and 
XiAMM,  J.,  concur  In  the  result,  and  In  all 
«f  the  opinion  except  what  Is  said  therein 
vlth  reference  to  the  Evans  and  Hlnzeman 
Cases. 


Nov.  25,  1908.) 

1.  EJVIDENCE  (I  29*)— JUDICIAl  NOTICB— PXJB- 

I.IO  Statutes. 

The  Factory  Act,  Rev.  St.  1896,  f  6433 
(Ann.  St.  1906,  p.  3217),  imposing  a  liabiliijr 
upon  certain  empioyera  for  injaries  to  employes 
through  failure  to  protect  the  gearing,  etc.  of 
machinery,  being  a  public  act,  the  courts  viil 
take  judicial  notice  thereof  tiiongh  it  U  not 
pleaded. 

[E!d.   Note. — For  other  cases,   see   Bvidenee, 
Cent.  Dig.  M  36,  87 ;  Dec.  Dig.  {  29.*] 

2.  Mabteb  akd   Sebvant  (8  121*)— Ikjdbies 

TO  SSBVANT— FAII.0BE  TO  FBOTECT  MaCHRI- 
EBT. 

At  common  law,  a  master  owed  no  dot; 
to  his  servants  to  guard  machinery  and  appliao- 
ces  so  as  to  prevent  injury. 

[Ed.  Note. — For  other  cases,  see  Master  ud 
Servant,  Cent.  Dig.  I  229;  Dec.  Dig.  |  121.*] 

8.  OouBTS  (§  37*)  — JuBiSDicnoH  —  Tme  op 

Objectiro. 

Questions  of  the  juitodtctioa  of  the  snbjeet- 
matter  may  be  raised  at  any  stage  of  the  caie, 
in  any  court,  either  by  court  or  coonseL 

[Ed.  Note. — For  other  cases,  see  Conrts,  Gait. 
Dig.  {  148;  Dec.  Dig.  (  37.*] 

4.  Constitdtiokai,  Law  ft  46*)— Masiteb  op 
Raising  Questiow  —  Objectior  —  Scpn- 

OIENCT. 

In  order  to  raise  a  constitutional  <{nestiM. 
the  particular  provision  of  the  Constitution  vio- 
lated  must  be  pointed  out,  and  a  general  refer- 
ence to  the  Constitution  is  insufficient;  and  t 
mere  demurrer  to  the  evidence,  or  request  for  a 
peremptory  instruction,  would  not  raise  the  qb- 
constitntionality   of   a   statute. 

[E<d.  Note. — For  other  cases,  see  Constitntioo- 
al  Law,  Cent  Dig.  i  44 ;  Dec.  Dig.  S  46.*] 

6.  Appeal  and  Ebbob  (|  1068*) — Hakjuess 
Ebbob— Pbejudicial  Efpect. 

An  instructfon  that  nine  of  twelve  jurors 
could  render  a  verdict  even  if  erroneous,  was 
harmless  where  the  verdict  rendered  was  unaci- 
mouH. 

[Ed.  Note.— For  other  cases,  see  Appeal  «al 
Error,  Dec.  Dig.  S  1068.*] 

6.  CoNSTiTtmoNAi,  Law  (S  46*)— DEXEMtrsA- 
tion  op  Question- NECESsrrY. 

The  conBtitutionality  of  a  statute  anthom- 
ing  a  verdict  b;^  nine  jurors  is  not  raised,  aai 
need  not  be  decided,  in  a  case  where  the  verdict 
was  unanimous. 

[Ed.  Note.— For  other  cases,  see  Constitntioral 
Law,  Cent  Dig.  S  43;  Dec.  Dig.  S  46.*) 

7.  CouBTS  (8  231*)— MissouBi  Supreme  Coitt 
— CoNSTiTimoNAi,  Questions  —  Qukstioxs 
Albeadt  Decided. 

The  constitutionality  of  the  statute  aotlrr- 
izing  a  verdict  by  nine  jurors  in  civil  cases  h«« 
been  settled,  and  the  question  cannot  be  rtisMJ 
to  give  the  Supreme  Court  jurisdiction. 

[Bd.  Note.— For  other  cases,  see  Coarts.  Cei:t 
Dig.  S  658;  Dec.  Dig.  {  231.*] 

8.  Constitutional  Law  (8  43*)  —  PKB6o.v^ 
Who   May   Raise  Conotituiionai,   Qcts- 

TION— WAlVEB. 

While  in  some  cases  a  constitntional  qa-^ 
tion  might  be  raised  regardless  ot  the  pleading 
by  a  ruling  on  the  admission  of  evidence,  wberr 
proper  objection  was  made  and  exception  s*t«A 
or  even  on  motion  for  new  trial  where  appellsEt 
had  no  opportunity  to  raise  the  question  sooo'T. 
such  questions  should  be  raised  at  the  pari:r<t 
possible  moment  consistent  with  good  pleadir; 
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fresb  hide  of  a  calf  from  Mrs.  Dunn  about 
the  time  the  calf 'was  alleged  to  have  been 
killed,  and  It  looked  as  if  it  bad  a  handful 
of  shot  scattered  over  it  The  defendant 
testified  In  his  own  behalf,  and  denied  the 
killing  of  the  calf.  Admitted  that  he  had  a 
conversation  with  the  witness  Myers  at  his 
home  on  the  farm  on  the  evening  on  which 
the  calf  is  alleged  to  have  been  killed,  and 
that  Myers  was  at  his  house  late  that  after- 
noon. He  stated  that  be  had  returned  to  his 
home  from  his  father's  about  4  o'clock  in  the 
afternoon,  and  went  down  to  Turner's  store 
for  a  little  while,  and  then  w:ent  over  across 
the  creek  into  the  cornfield  to  get  some  fodder 
to  feed  his  horses.  He  denied  making  the 
statement  to  the  witness  Myers  to  the  effect 
that  he  bad  been  down  driving  Mrs.  Dunn's 
calves  out  of  tats  field.  He  testified  further 
that.  If  he  made  the  statements  attributed  to 
him  by  Mrs.  Dunn  and  Mr.  Fltz,  be  had  no 
recollection  of  them.  Mrs.  Nora  Barton,  the 
wife  of  the  defendant,  testified  that  after 
their  arrival  at  home  that  afternoon  the  de- 
fendant was  not  out  of  her  sight  during  the 
afternoon,  and  was  not  away  during  the 
night,  and  that  the  defendant  did  not  have 
his  gun  out  of  the  house  that  afternoon; 
that  she  went  with  him  to  the  field,  where 
they  got  the  fodder  and  fed  the  team;  that 
they  did  not  take  any  gun  with  them,  and 
she  neither  saw  any  calves  or  calf  that  after- 
noon, nor  heard  any  shot  fired.  There  was 
evidence  also  on  the  part  of  the  defendant 
tending  to  Impeach  the  character  of  Mrs. 
Dunn  for  chastity  and  veracity,  but  it  would 
seem  that  the  most  of  this  unfavorable  repu- 
tation had  grown  out  of  a  suspicion  that  she 
had  not  been  married  to  Mr.  Dunn,  but  It 
further  appeared  that  Mr.  Turner  had  writ- 
ten to  the  recorder  in  St.  Francois  county 
and  ascertained  that  the  marriage  certificate 
was  duly  recorded  In  said  county.  Practical- 
ly all  the  evidence  tended  to  show  that  there 
was  no  cause  whatever  to  impeach  her  char- 
acter after  her  marriage  to  Mr.  Dunn.  On 
the  part  of  the  state  an  attempt  was  also 
made  to  Impeach  the  character  of  the  de- 
fendant, but  this  resulted  merely  In  showing 
a  bad  reputation  for  quarrelsomeness  rather 
than  for  truth  and  veracity. 

1.  It  was  for  the  Jury  to  pass  upon  the 
weight  of  the  evidence,  and  this  court  will 
not  disturb  their  finding,  unless  there  is  en- 
tire failure  of  proof,  or  the  evidence  on  the 
part  of  the  state  is  of  such  a  flimsy  charac- 
ter as  to  authorize  the  Inference  that  the 
finding  was  the  result  of  passion,  prejudice, 
or  mistake.  That  the  calf  was  killed  lu  the 
field  of  the'  appellant,  and  was  shot  with  a 
shotgun,  there  la  practically  no  dispute. 
There  Is  not  the  least  evidence  tending  to 
show  that  the  owner  herself  had  killed  It, 
or  any  suggestion  that  any  other  person  had 
a  motive  for  killing  the  calf  escexjt  the  de- 


that  he  was  at  home  on  his  premises  that 
afternoon  was  established  by  Ms  own  evi- 
dence. The  witness  Myers  testified  that  be 
heard  a  shot  that  afternoon  down  In  tbe  field 
where  the  calves  were  feeding,  and  sooa 
thereafter  he  drove  up  to  the  defendant's 
house,  and  the  defendant  stated  to  him  that 
he  had  Just  been  down  in  the  field  driving 
Mrs.  Dunn's  calves  out  It  Is  true  tbe  de- 
fendant denies  the  killing  of  the  calf,  and  his 
wife  testified  that  he  did  not  have  tbe  gnu 
when  he  was  down  in  the  Add  that  afte^ 
noon;  but  the  weight  of  this  evidence  on 
both  sides  was  a  matter  for  the  Jury,  and 
we  think  the  Jury  were  authorized.  If  ther 
believe  the  evidence  for  the  state,  to  find 
that  the  defendant  killed  the  calf. 

2.  The   court   in   Its    Instructions,    among 
others,  gave  the  following:   "You  are  furth- 
er instructed  that  one  of  the  defenses  inter- 
posed by  the  defendant  Is  what  la   known 
as  an  alibi,  by  which  Is  meant  a  claim  od 
his  part  that  he  was  at  another  and  differ- 
ent place  than   that   at   which    the    alleged 
crime  was  committed,  at  the  time  when  It  wai 
In  fact  committed.     And  in  that  connection, 
you  are  instructed  that.  If  you  have  reason- 
able doubt  of  the  presence  of  the  defendant 
at  the  time  and  place  where  said  crime  was 
committed,  you  will  acquit  him;     but  yon 
are  Instructed  that  a  reasonable   doubt  bj 
you  of  the  defendant  having   been   present 
at  the  time  and  place  where  said  crime  was 
committed,  to  authorize  you  to. acquit  hie 
on  the  ground  of  your  having  such  reason- 
able doubt,  should  be  a  substantial  doubt  by 
you  of  the  defendant  having   been   present 
at  the  time  and  place  where  such  crime  was 
committed,  and  not  a  mere  possibility  that 
he  may  have  been  at  another  and  dlfTerent 
place  than  that  at  which  said  crime  was  com- 
mitted, at  the  time  when  it  was   commit- 
ted."    The  defendant  complains  of   this  In- 
struction that  it  in  effect  tells  the  Jury  that, 
unless  they  have  a  reasonable  doubt  of  tie 
appellant  having  been  present  at   the  time 
and  place  where  the  calf  was   killed,   they 
will  find  him  guilty,  without  requiring  them 
to  find  that  a  crime  bad  been  committed, 
or,  If  committed,  that  the  appellant  commit- 
ted It     We  think  this  is  a  hypercritical  ob- 
jection.   While  It  is  true.  It  would  have  been 
better  If  the  c-ourt  had  modified  the  lnstm(> 
tion   with    a   phrase,    "if   such    olfense   hsJ 
been  committed  by  any  one."     When  all  tlj« 
Instructions  are  read  together,  as  they  must 
be,  it  Is  plain  that  the  court  required  the  ju- 
ry to  find  beyond  a  reasonable  doubt  tba: 
the  defendant  committed  the  offense,  and  :: 
was  not  an  assumption  that  the  defend.int 
did  in  fact  commit  the  offense,  unless  tbe  Ju- 
ry could  find  that  he  was  absent  at  the  tirw- 
State   V.    McGiunis,   158    Mo.,    loc.    clt    1—. 
123,   59  S.   W.  83;    State   v.    Hale,    156   Mo 
102,  56  S.  W.  881.    We  do  not  think  that  ttw 


cuuuijr  in  woica  bucu  ciiy  la  luutieu.  xuey 
returned  a  verdict  of  guilty,  and  the  Judge 
presiding  at  the  trial  approved  the  verdict, 
hence  we  are  unwilling,  there  being  substan- 
tial evidence  to  support  the  verdict,  to  in  any 
way  disturb  it 

The  Judgment  of  the  trial  court  should  be 
affirmed,  and  it  la  so  ordered.    All  concur. 


8TATB  V.  6E0R0B. 

(Snpreme  Court  of  Missouri,   Division  No.   2. 
Nov.  24,  1908.) 

1.  CnnciNAi.  Law   ((   1064*)— AppeaI/— Pbes- 

EMTATION  AND  ReSEBVATION  Olf  EBBOB— MO- 
TION roB  New  Tbiax. 

Instructious    to    which    the    attention    of 

the  trial  court  was  not  directed  in  the  motion 

for  a  new  trial  cannot  be  reviewed. 

[Ed.    Note.— For    other    cases,    see    Criminal 

Law,  Cent.  Dig.  {  2683;   Dec.  Dig.  |  1064.»] 

2.  Rape  (§  59*)— Tbial— Irstbuctions. 

An  instruction,  on  a  trial  for  the  rape  of  a 
child  under  14,  that,  though  defendant  had  in- 
tercourse with  prosecuting  witness,  yet,  unless 
she  was  at  the  time  under  14,  defendant  should 
be  acquitted,  did  not  furnish  any  substantial 
basis  for  complaint  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Rape,  Dec. 
Dig.  {  69.*1 

3.  Rapk  ({  13*)— Elements— FOBCE. 

Under  Rev.  St.  1899,  »  1837  (Ann.  St. 
1906,  p.  1271),  it  is  not  essential  to  the  offense 
of  the  rape  of  a  child  under  14  that  it  be  com- 
mitted with  force  or  without  consent. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent. 
Dig.  §  12;   Dec.  Dig.  |  la*] 

4.  Witnesses  (8  240*)— Examination— Lead- 
ing Questions— DiBCRETiow  of  Coubt. 

The  allowance  of  leading  questions  is  large- 
ly within  the  discretion  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  795;    Dec.  Dig.  f  240.*] 

5.  Witnesses  (§  300*)- Privilege  of  Wit- 
ness—Answeb  Tending  to  Disgrace  Wit- 
ness. 

On  a  trial  for  the  rape  of  a  child  under  14, 
prosecuting  witness  was  properly  permitted  to 
testify,  over  objection  by  defendant  that  it  was 
degrading  to  her,  that  she  had  sexual  inter- 
course  with  defendant,  and  the  court  proi>erly 
refused  to  instruct  her  that  she  need  not  testify 
to  anything  that  would  degrade  her. 

[EJd.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  S§  1058,  1059;    Dee.  Dig.  {  306.»] 

6.  Cbiminal  Law  (§  1056*)— Appeal— Pbes- 
entation  and  Resebvation  of  Ehbob— Ex- 
ceptions. 

A  failure  to  instruct  upon  all  the  law  of 
the  case  will  not  be  considered  on  appeal,  where 
the  trial  court's  attention  was  not  called  to  the 
failure  to  so  instruct  at  the  time. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig  {  2668;   Dec.  Dig.  S  1056.*] 

7.  Cbiminal  Law  (§  1159*)  —  Appeal  —  Re- 
view— Questions  of  Fact. 

A  conviction  which  there  is  substantial  evi- 
dence to  support  will  not  be  disturbed  on  ai>- 
peal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §5  3074-3083;  Dec  Dig.  { 
1159.*] 


[Ed.  Note.— For  other  cases,  see  Bape,  Dec 
Dig.  I  62.*] 

Appeal  from  Circuit  Court,  Camden  Coun- 
ty; Argus  Cox,  Judge. 

A.  W.  George  was  convicted  of  the  rape  of 
a  child  under  14,  and  be  appeals.    Affirmed. 

See,  also,  207  Mo.  16,  105  S.  W.  698L 

This  is  an  appeal  on  the  part  of  the  defend- 
ant from  a  Judgment  of  the  circuit  court  of 
Camden  county,  convicting  the  defendant  of 
the  offense  of  rape.  On  the  14th  of  January, 
1905,  the  prosecuting  attorney  of  Camden 
county  filed  an  information,  duly  Terified, 
charging  the  defendant  with  rape.  The  date 
of  the  alleged  offense  was  November  16, 1901, 
and  Ida  Florence  George,  a  female  child  un- 
der the  age  of  14  years,  is  allied  to  have 
been  the  victim  of  tbe  defendant's  assault  and 
ravishment  At  tbe  February  term.  19rv>, 
the  defendant  was  put  upon  his  trial.  The 
evidence  upon  the  part  of  the  state  tended 
to  show  that  the  prosecutrix  resided  with  ber 
parents,  Mr.  and  Mrs.  Mat  George,  on  their 
farm  some  eight  miles  from  Linn  Creek,  in 
Camden  county.  On  the  day  of  the  commlssicn 
of  the  alleged  crime  the  i^nsecutlng  witness 
was  about  13  years  and  10  months  old.  On 
that  day  the  father  and  mother  of  prosecutrix 
went  to  the  town  of  Linn  cre^  early  In  tte 
morning,  leaving  prosecutrix  and  her  younger 
sister,  Pearl,  at  home.  The  parents  did  not 
return  until  about  sundowiL  The  defendant, 
who  is  the  uncle  of  prosecutrix,  came  to  tbe 
house  and  sent  -  Pearl  to  the  qpring  to  get 
some  water.  Pearl  was  a  small  girl,  and  was 
not  very  bright.  During  her  absence  defend- 
ant took  prosecutrix  to  tbe  bed  and  had  spx- 
ual  Intercourse  with  her.  This  was  the  sec- 
ond time  defendant  had  sexual  iaboconrse 
with  prosecutrix,  but  she  made  no  complaint 
of  the  former  act  On  the  28th  of  January 
following  this  last  act,  the  prosecntlag  wit- 
ness told  her  father  and  mother  and  older 
brother,  and  the  defendant  was  arrested.  Be- 
fore the  arrest  of  the  defendant  be  had  con- 
versations with  one  Robert  Jeffries  and  Ar- 
thur Smith  In  which  the  defendant  dearly 
Indicated  that  he  was  having  sexual  inter- 
course with  one  of  Mat  George's  girls.  The 
defendant  took  the  witness  stand  in  his  own 
behalf,  and  denied  ever  having  sexual  inter- 
course with  prosecutrix.  He  also  denied  th-; 
conversations  with  state's  witnesses  Jeffries 
and  Smith.  There  were  other  witnesses  in- 
troduced by  the  defendant  who  testified  that 
the  father  of  prosecutrix  tried  to  get  the  de- 
fendant to  pay  some  money  to  drop  the  case 
against  him,  and  alsd  tried  to  get  defendant 
to  leave  the  farm  and  leave  the  father  of 
prosecutrix  cultivate  the  same.  S<Mne  of 
these  witnesses,  however,  admitted  that  ther 
were  not  on  friendly  terms  with  tbe  fatho' 
of  the  prosecuting  witness.    There  was  other 


*For  other  oaiei  see  •am*  topic  and  section  NUMBEB  in  Dec.  A  Am.  Dies.  1907  to  data,  *  Reportar  Isden* 
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commission  of  the  crime  cbaiged,  and  that 
her  reputation  was  not  good.  In  rebut- 
tal, tbe  state  proved  by  a  lady  witness, 
wbo  was  present  at  tbe  birth  of  prosecn- 
trtx,  tliat  tbe  prosecuting  witness  was  bom 
January  25,  1891.  Tbe  father  of  prosecutrix 
testified,  and  he  contradicted  the  statements 
made  by  witness  for  the  defendant  that  he 
was  trying  to  get  defendant's  relatives  to  pay 
him  to  drop  the  prosecution,  and  this  witness 
claimed  that  sucb  relatives  sought  him  and 
tried  to  get  bim  to  accept  money  for  that  pur- 
pose. 

This  is  a  sufficient  Indication  of  the  facts 
developed  upon  which  this  case  was  submit- 
ted to  tbe  Jury,  and  to  enable  us  to  determine 
the  legal  propositions  Involved  in  this  cause. 
At  the  conduslon  of  the  evidence  the  court  in- 
structed tbe  Jury,  and  tbe  cause  was  submit- 
ted to  tbem.  The  instructions  upon  which 
appellant  predicates  assignments  of  error  will 
be  given  attention  during  the  course  of  the 
opinion.  The  Jury  returned  a  verdict  finding 
the  defendant  guilty  as  charged  in  the  Infor- 
mation, and  assessed  bis  punishment  at  im- 
prisonment in  the  penitentiary  for  a  term  of 
Ave  years.  Timely  motions  for  a  new  trial 
and  in  arrest  of  Judgment  were  filed,  and  by 
the  court  overruled.  Judgment  and  sentence 
was  entered  of  record  in  conformity  to  the 
verdict  returned,  and  from  this  Judgment  tbe 
defendant  prosecuted  this  appeal,  and  the  rec- 
ord is  now  before  us  for  consideration. 

N.  B.  Tandon,  Barney  Reed,  and  E.  M. 
Carter,  for  appellant.  Herbert  S.  Hadley, 
Atty  Gen.,  and  N.  T.  Gentry,  Asst  Atty. 
Gen.,  for  the  State. 

TOX,  P.  J.  (after  stating  the  facts  as  above). 
The  record  before  us  discloses  numerous  com- 
plaints  of  error  on  tbe  part  of  tbe  trial  court 
which  are  embraced  in  themotlon  fornew  trial. 

1.  Tbe  complaint  of  tbe  appellant  as  to  tbe 
instructions  given  to  tbe  Jury  is  limited  to 
two,  Noa.  3  and  4.  Those  are  the  only  dec- 
larations of  law  to  which  the  attention  of  tbe 
trial  court  was  directed  in  the  motion  for  new 
trial,  hence  they  are  the  only  declarations 
which  are  before  us  for  review.  Instructions 
3  and  4  complained  of  were  as  follow^:  "(3) 
Although  you  may  believe  that  the  defend- 
ant had  sexual  intercourse  with  Ida  Florence 
Oeorge,  yet  unless  you  shall  further  I)elleve 
that  at  the  time  he  did  so  she  was  under 
H  years  of  age,  tbe  defendant  should  be 
acquitted.  (4)  If  you  believe  that  tbe  de- 
fendant had  sexual  intercourse  with  Ida 
Florence  George  at  a  time  when  she  was  un- 
•'er  14  years  of  age  and  at  any  time  before 
the  filing  of  tbe  information  in  this  case, 
then  it  is  immaterial  whether  she  consented 
to  the  act  or  not,  and  it  is  also  Immaterial 
as  to  whether  it  occurred  on  the  16tb  day 
of  November,  1904,  or  on  some  other  day." 


willing  to  say  that  they  furnish  any  sub- 
stantial basis  for  the  complaint  of  tbe  appel- 
lant Instruction  No.  S  was  one  in  favor  of 
tbe  defendant,  and  specially  directed  tbe 
Jury  that  it  was  essential,  in  order  to  find 
tbe  defendant  guilty,  to  find  that  the  prose- 
cuting witness  at  the  time  of  the  alleged 
commission  of  tbe  offense  was  under  14  years 
of  age.  It  certainly  will  not  be  seriously 
contended  that  this  furnishes  any  substan- 
tial ground  of  complaint  which  would  au- 
thorize tbe  reversal  of  this  Judgment 

2.  Instruction  No.  4,  upon  which  the  ap- 
pellant predicates  another  complaint,  simply 
told  the  Jury  that  if  the  defendant  had  sex- 
ual intercourse  with  the  prosecuting  witness 
at  a  time  when  she  was  under  14  years  of 
age,  and  at  any  time  before  the  filing  of  the 
information  in  this  case,  then  it  was  Imma- 
terial whether  she  consented  to  the  act  or 
not;  and  farther  told  tbe  Jury  that  it  was 
immaterial  as  to  whether  it  occurred  on  tbe 
16th  day  of  November,  1904,  or  some  other 
day.  In  onr  opinicm  this  instruction  does 
not  constitute  any  error.  Section  1837,  Rev. 
St  1899  (Ann.  St  1906,  p.  1271),  1^  treating 
of  tbe  offense  with  which  the  defendant  is 
charged,  provides:  "Every  person  who  shall 
be  convicted  of  rape,  either  by  carnally  and 
unlawfully  knowing  any  female  chUd  under 
the  age  of  fourteen  years,  or  by  forcibly 
ravishing  any  woman  of  tbe  age  of  fourteen 
years  or  upward,  shall  suffer  death,  or  be 
punished  by  imprisonment  in  the  peniten- 
tiary not  less  than  five  years,  in  tbe  dis- 
cretion of  the  Jury."  It  will  be  observed 
that  this  section  clearly  points  out  tbe  dis- 
tinction between  victims  of  the  offense  of 
rape.  The  first  subdivision  makes  the  of- 
fense complete  by  simple  carnal  and  unlaw- 
ful knowledge  of  any  female  child  under 
the  age  of  14  years.  The  second  subdivi- 
sion makes  it  essential,  as  to  any  woman  of 
the  age  of  14  years  or  upward,  that  the  acts 
constituting  tbe  offense  of  rape  shall  be  ac- 
complished by  force.  It  is  clear  that  under 
tbe  first  subdivision,  where  tbe  female  is 
under  the  age  of  14  years,  it  is  not  essential, 
in  order  to  constitute  tbe  offense  of  rape  un- 
der that  subdivision,  to  show  that  it  was 
committed  with  force  or  without  the  consent 
of  the  female.  This  court  in  State  v.  Wray, 
109  Mo.  594,  19  S.  W.  86,  after  quoting  sec- 
tion 3480,  Rev.  St  1889,  which  is  the  same 
as  section  1837  herein  quoted,  expressly  ruled 
tliat  "carnal  knowledge  of  a  female  child 
under  fourteen  years  of. age  is  rape  under 
this  statute,  whether  accomplished  with  or 
without  force,  or  with  or  without  the  con- 
sent of  the  child."  We  repeat  that  instruc- 
tion No.  4  was  in  perfect  harmony  with  the 
provisions  of  the  statute,  as  well  as  the  rul- 
ings of  this  court  in  treating  of  such  statute. 

3.  During  the  progress  of  the  trial  the 
record  discloses  numerous  objections  to  the 


caused  said  deed  to  be  pat  of  record;  that 
afterwardB  on  the  30tli  day  of  Noyember, 
1900,  plaintiff  settled  bis  differences  with 
Sarah  Kuhey  and  married  her;  that  after- 
wards, at  divers  times  (without  avail),  he  re- 
quested defendant  to  return  said  deed,  be 
not  knowing  it  had  been  recorded;  and  that 
when  he  found  It  was  recorded  he  requested 
her  to  quitclaim  the  land  back,  but  she  re- 
fused to  do  so. 

The  answer  admitted  Rosalie  holds  title 
by  virtue  of  the  deed,  but  denies  each  and 
every  other  allegation  In  the  petition.  It 
next  goes  on  to  allege  that  she  Is  the  right- 
ful owner  of  the  premises;  that  she  pur- 
chased the  same  for  a  full  and  valuable  con- 
sideration paid  by  her;  that  the  conveyance 
was  intended  to  be  operative  in  conveying 
the  legal  title.  Based  on  such  allegations, 
she  prayed  affirmative  equitable  relief,  viz., 
that  the  court  declare  she  is  in  good  faith 
the  legal  and  rightful  owner  of  the  premises, 
discharged  of  any  equity  or  trust  whatso- 
ever, and  for  all  other  and  proper  relief. 

On  such  paper  issues  the  cause  was  tried, 
and  the  chancellor  found  (1)  there  was  no 
consideration  for  the  deed,  and  (2)  there 
was  no  delivery  of  the  deed.  On  these  find- 
ings the  decree  went  as  prayed  In  the  bill. 

The  case  on  appeal  presents  three  proposi- 
tions, viz.:  First  Was  there  error,  nisi,  in 
finding  no  consideration  for  the  deed?  Sec- 
ond. Did  the  chancellor  err  in  finding  there 
was  no  delivery  of  the  deed?  Third.  On  all 
the  facts,  will  a  court  of  conscience  inter- 
fere? 

1.  Of  payment  There  was  testimony  by 
plaintiff  that  no  valid  or  valuable  considera- 
tion passed  from  defendant  to  him.  Creamer 
testified  that  way.  He  Introduced  witnesses 
who  testified  to  facts  pointing  the  same  way, 
and  strongly  corroborative  to  the  effect  that 
in  1890  Rosalie  lived  in  a  humble  way  in 
the  town  of  Albany,  and  eked  out  a  scant 
living  for  herself  and  family  as  a  washwo- 
man; that  she  had  no  visible  signs  of  ready 
money,  and  practically  admitted  to  others 
she  paid  nothing.  Contra,  defendant  put  in 
ptoof  on  the  issue  of  payment,  in  substance, 
that  the  money  was  paid  shortly  after  the 
date  of  the  deed  partly  out  of  Rosalie's  sav- 
ings as  a  washwoman,  partly  out  of  her  sav- 
ings in  raising  and  selling  chickens,  a  few 
pigs,  and  a  cow  or  so  each  year,  and  partly 
out  of  money  sent  and  brought  to  her  by 
Louis,  her  son,  who  on  coming  to  man's  es- 
tate worked  in  Colorado  in  restaurants  and 
saloons  at  $40  per  month,  and  who  went  to 
Oklahoma  at  the  opening  of  the  territory  for 
settlement.  This  money  had  been  kept  In  a 
wardrobe  in  an  upper  chamber  hid  in  the 
lining  of  an  old  fur  muff,  which  said  muff 
had  a  somewhat  picturesque  and  variegated 
career.  Not  only  was  It  at  the  start  a  wed- 
ding present,  and  presently  the  family  mon- 


a  puppy  (not  understanding  or  respecting  the 
puri)08e  of  Its  appearance  wlt&n  his  reach 
and  runways,  nor  its  value  as  a  family  re- 
ceptacle for  money)  appropriated  it  to  his 
own  use,  and  when  through  witb  it,  it  be- 
came straightway  a  reminiscence,  as  distin- 
guished from  a  fact  susceptible  of  tangible 
evidence  by  tender  in' open  court 

If  the  issue  of  payment  or  no  payment  is 
to  be  determined  by  the  mere  bulk  of  the 
testimony  and  the  number  of  the  witnesses 
pro  and  con,  then  defendant  had  the  better 
of  It,  for  the  existence  of  the  muff,  its  use 
in  secreting  treasure,  the  existence  of  tlie 
hidden  treasure  itself,  and  its  appropriation 
in  paying  for  the  land  are  shown  by  the 
copious  testimony  of  several  members  of  the 
Bivert  family.    As  against  their  positiTe  tes- 
timony stands  that  of  plaintiff  himself,  sup- 
ported by  corroborative  proof  of  the  charac- 
ter stated.    But  the  Justice  of  a  cause  does 
not  alone  hang  or  turn  on  the  count  of  wit- 
nesses on  the  fingers,  or  on  mere  nmnerlcal 
weight     That  (by  itself)  would  be  a  erode 
rule  for  establishing  a  fact    The  philosc^br 
of  the  plan  of  getting  at  the  fact;  in  casea 
of  confiict  in  testimony,  has  deeper  and  more 
svire  guides  than  such  easy  scheme:     Hete 
there  was  a  maze  of  testimony  affecting  tbe 
credibility  of  some  of  the  witnesses  on  botli 
sides;    liiere  were  currents  and   croaB-cnr- 
rents  In  it  sharply  affecting  the  probability 
and  the  improbability  of  the  stories  told  on 
the  stand.     The  bulk  of  the  testimony  was 
oral.    In  such  condition  of  things,  while  this 
court  has  said  over  and  over  again  that  tbe 
whole  record  must  come  here  in  equity  cases, 
BO  that  (sitting  as  the  final  arbiter  In  chan- 
cery) we  may  weigh  and  decide  de  novo  and 
thus  do  equity,  yet  the  court  Is  also  fond  c( 
saying  that  deference  should  be  given  to  tlw 
trial  chancellor.     He  sees  and   hears  mocb 
we  cannot   see   and   hear.     We   well   know 
there  are  things  of  pith  that  cannot  be  ik«- 
served  In  or  shown  by  the  written  page  ot 
a  bill  of  exceptions.    Truth  does  not  always 
stalk  boldly  forth  naked,  but  modest  witbai. 
in  a  printed  abstract  in  a  court  of  last  ^^ 
sort     She  oft  bides  in  nooks  and  crannied 
visible  only  to  the  mind's  eye  of  the  judge 
who   tries   the  case.     To  blm    apptears  tlie 
furtive  glance,  the  blush  of  conscious  shame, 
the  hesitation,  the  sincere  or  the  flippant  or 
sneering  tone,   the  heat,   the  calmness,  tbe 
yawn,  the  sigh,  the  candor  or  lack  of  it  tlie 
scant  or  full  realization  of  tbe  solemnity  of 
an  oath,  the  carriage  and  mien.     The  brazen 
face  of  the  liar,  the  gllbness  of  the  schooled 
witness  In  reciting  a  lees(»,  or  the  itduce 
overeagerness  of  the  swift  witness,  as  well 
as  honest  face  of  the  truthful  one,  are  alone 
seen  by  blm.    In  short,  one  witness  may  gt^e 
testimony  that  reads  in  print,    h««,  as  If 
falling  from  the  lips  of  an   angel  of  ligbt 
and  yet  not  a  soul  who  heard  it,  nisi,  be- 
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about  the  witness  that  carried  conviction  of 
tnith  to  every  soul  who  heard  him  testify. 
Therefore,  where  an  Issue  In  equity  rests 
alone  on  the  credibility  of  witnesses,  the  up- 
per court  may  with  entire  propriety  rest 
somewhat  on  the  superior  advantage  of  the 
lower  court  in  determining  a  fact  There- 
fore it  Is  our  opinion  that,  If  there  Is  noth- 
ing in  this  case  but  the  issne  of  payment  or 
no  payment,  we  would  not  disturb  the  decree. 

We  are  furthermore  of  the  opinion  that 
the  issue  of  payment,  whether  found  for 
plaintiff  or  defendant,  is  not  a  deciding  one, 
but  that  the  controlling  questions  are  the 
second  and  third  propositions.  This  con- 
clusion makes  it  a  useless  task  to  state  the 
evidence  at  large  relating  to  payment,  and 
brings  us  at  once  to  the  remaining  proposi- 
tions— propositions  that  depend  upon  com- 
mon facts,  and  hence  may  be  considered  to- 
gether, as  they  are  in  the  next  paragraph. 

2.  Jackson  Creamer's  true  given  name  Is 
Jacques,  commonly  called  "Jack"  by  bis 
plain  Missouri  neighbors,  and  dignified  as 
"Jackson"  for  court  purposes.  Both  parties 
litigant  are  of  French  birth,  being  bom  in 
Lorraine  when  that  was  a  province  of  France. 
Neither  of  them  can  readily  read  or  write 
Eoglish;  both  of  them  read  and  write 
French,  we  infer.  Neither  is  shown  to  have 
any  advantage  of  the  other  In  intelligence. 
Jacques  has  served  a  term  in  the  peniten- 
tiary for  a  felony,  Rosalie  in  Jail  for  a  mis- 
demeanor. Nor  can  we  make  out  from  the 
record  that  either  of  them  stood  in  the  rela- 
tion to  the  other  of  business  manager,  ad- 
viser, or  other  fixed  and  settled  general  re- 
lation of  confidence  and  trust  True,  they 
were  brother  and  sister,  but  their  relations 
in  that  regard  are  not  shown  to  put  one  In 
the  vantage  ground  of  managing  or  control- 
ling the  business  acts  and  conduct  of  the  oth- 
er. Nor,  under  the  proof,  can  It  be  Justly 
held  that  her  mind  held  mastery  over  his. 
It  cannot  be  said  in  this  case  that  theirs 
were  "two  souls  with  but  a  single  thought" 
(or,  as  put  by  Belllnghauseu  in  Ingomar,  The 
Barbarian,  "Zwei  Seeien  und  ein  Oedanke"). 
and  that  thought  hers. 

The  case  stands  clear  of  any  fiduciary  re- 
lation, and  the  solicitude  and  Jealousy  with 
which  courts  of  conscience  watch  and  pry 
into  such  relation  [Stitt  v.  Stitt  205  Mo.,  loc. 
cit  166.  103  S.  W.  547]  cannot  be  invoked  to 
aid  plaintiff.  In  1882  or  1883  their  mother 
deeded  her  home — the  land  in  dispute — to 
Jacques.  Her  record  title  was  somewhat 
cloudy.  At  the  time  of  the  trial  Rosalie  was 
70  years  old.  He,  we  gather,  was  also  old. 
The  land  was  broken  and  thin,  in  1890  worth 
possibly  $2,000  or  $2,500  with  a  clear  title. 
Jacques  resided  on  it  in  1890  as  a  bachelor. 
Avoiding  details,  the  record  discloses  that 
during  that  year  and  before  he  became  en- 
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wars  of  Venus,"  to  borrow  for  use  the  figure 
of  a  distinguished  Judge.  As  a  result,  a  child 
was  bom  out  of  wedlock  to  them.  Thereat 
be  was  arrested  for  violating  the  statutes 
denouncing  open  and  notorious  sexual  'im- 
morality. Not  only  so,  but  be  was  sued  by 
the  woman  for  damages  for  breach  of  prom- 
ise to  marry.  At  that  time,  his  sins  having 
found  him  out,  he  was  in  hard  lines.  The 
evidence  falling  from  his  lips  and  put  in  by 
his  witnesses  showi)  beyond  cavil  or  doubt 
that  he  feared  the  result  of  a  civil  suit,  and, 
casting  about  him  for  a  way  out,  he  con- 
ceived the  plan  of  circumventing  the  woman 
by  disposing  of  his  real  estate.  His  first 
plan  was  to  deed  it  to  one  C,  who  was  to 
borrow  $700  on  It,  turn  the  money  over  to 
him,  and  then  deed  the  land  back  subject  to 
the  loan  when  bis  troubles  were  over,  if  ever. 
This  plan  miscarried  because  of  irregulari- 
ties in  the  title.  Thereupon  a  new  scheme 
was  hatched,  to  wit  that  the  land  should 
be  conveyed  to  Rosalie,  who  lived  in  Albany 
three  or  four  miles  away.  The  testimony 
shows  that  a  lawyer  was  consulted  by  one 
or  both.  , 

It  is  alleged  in  the  bill,  faintly  suggested 
by  plaintiff's  proof,  and  denied  by  defend- 
ant's, that  the  scheme  finally  carried  out  was 
hers;  that  she  Induced  Jacques  to  make  the 
deed.  But  we  do  not  find  It  so,  nor  did  the 
court  below  find  it  that  way.  It  was  Jacques, 
not  her,  who  was  stung  by  the  nettle  of  dan- 
ger. It  was  his  affair,  not  hers.  His  eye, 
not  hers,  was  looking  this  way  and  that  for 
the  path  of  safety  out  of  the  brambles  of 
trouble.  His.  not  hers,  was  the  first  abortive 
plan,  and  undoubtedly  he  it  was  that  fell  up- 
on the  second  plan  as  a  demler  ressort.  That 
she  fell  In  with  it  does  not  alter  the  fact. 
Adam's  old  and  discredited  ruse  of  shifting 
the  blame  on  a  woman  must  be  strongly  sup- 
ported by  the  proof  to  be  favored  In  a  court 
of  Justice. 

While  there  Is  a  divergence  and  conflict 
in  the  testimony  on  the  payment  of  the  con- 
sideration, yet  there  is  none  on  the  fact  that 
the  physical  custody  of  the  deed  signed  by 
Creamer,  duly  acknowledged  and  reciting 
the  payment  was  handed  over  to  defendant 
either  by  Creamer  himself,  or  by  the  attorney 
who  wrote  the  deed  with  Creamer's  consent. 
She  retained  the  custody  of  it  until  the  11th 
day  of  October,  1890,  when  It  was  spread 
of  record. 

It  is  asserted  on  one  side,  and  denied  on 
the  other,  that  the  deed  was  to  be  record- 
ed. We  deem  that  issue  Immaterial ;  be- 
cause, if  never  delivered,  it  never  became 
operative  as  a  conveyance,  and.  In  that  view 
of  the  case,  its  record  created  a  cloud  on 
plaintiff's  title  removable  in  equity.  If,  how- 
ever, it  was  in  truth  and  in  fact  delivered, 
then  the  title  passed,  and  its  mere  record 
(standing  alone)   caused  plaintiff  no  injury 


The  bill  contains  an  allegation  that  the 
deed  was  "executed."  Now,  to  speak  of  a 
dead  as  executed  means  In  law  that  It  was 
signed,  sealed  (when  that  Is  necessary),  ac- 
knowledged (when  that  Is  necessary),  and  de- 
livered. In  a  broad  way,  then,  the  bill  al- 
leges delivery.  But  the  context  Is  of  such 
sort  as  to  show  the  pleader  did  not  mean  It 
that  way.  He  states  In  effect  that  it  was  not 
to  be  delivered;  that  pikintlff  did  not  lose 
dominion  over  It,  but  that  It  was  to  be  hand- 
ed back  to  him  at  his  request.  There  Is  tes- 
timony sustaining  that  averment  There  is 
very  strong  testimony  the  other  way.  We 
are  constrained  to  disagree  with  the  learned 
chancellor  In  his  finding  that  there  was  no 
delivery.  We  base  oar  conclusion  not  only 
on  what  seems  to  us  the  great  weight  of  the 
credible  oral  testimony  on  that  point,  but  on 
another  and  controlling  fact,  viz.,  that  de- 
livery was  essential  to  consummate  the  ad- 
mitted fraudulent  purposes  of  plaintiff.  He 
started  ont  to  do  that  very  thing,  to  wit, 
commit  a  fraud.  What  stopped  him?  Is  It 
supposable  in  reason  that  a  grantor  who 
starts  out  to  make  a  deed  for  the  avowed 
purpose  of  perpetrating  a  fraud  would  (ab- 
sent twinge  of  conscience  or  visible  obstacle) 
bait  midway  in  his  career  of  covin  and  ap- 
proach to  and  yet  not  do  the  identical  thing 
he  set  out  to  do,  to  wit,  consummate  the 
fraud  by  passing  the  title  to  his  grantee  by 
delivering  the  deed?  Was  something  doing, 
and  yet  nothing  done?  He  either  delivered 
that  deed  or  else  he  perpetrated  a  fraud 
within  a  fraud,  i.  e.,  he  put  himself  and  the 
grantee  in  a  fix  where,  when  the  worst 
came  to  the  worst,  they  both  could  swear  in 
a  court  of  justice  that  the  deed  was  deliver- 
ed. Why  should  we  pick  the  latter  theory 
in  preference  to  the  former,  and  thus  add 
contemplated   perjury   to  the  fraud? 

We  think  it  must  be  held  there  was  a  de- 
livery of  the  deed,  and  this  is  so  although 
It  may  very  well  be  there  was  an  under- 
standing the  title  should  be  conveyed  back 
when  the  clouds  rolled  by,  if  ever.  But,  ob- 
serve, an  agreement  to  convey  the  title  back 
assumes  the  fact  that  the  title  had  once  pass- 
ed, and  that  is  fatal  to  plaintiff's  theory  of 
no  delivery. 

Learned  counsel  for  plaintiff  rely  greatly 
on  Bunn  v.  Stuart,  183  Mo.  375,  81  S.  W. 
1091.  At  first  blush  that  case  is  favorable 
to  their  view.  But  well  looked  to.  it  is  not 
so.  We  have  read  the  opinion  painstakingly. 
We  have  examined  the  pleadings,  abstracts, 
and  briefs  preserved  in  the  judgment  roil  of 
that  case.  The  most  to  be  said  is  that  It  has 
some  features  in  common  with  the  case  at 
bar.  But  there  were  other  features  distin- 
guishing that  case  from  this.  In  that  case 
an  old  man  had  made  a  will  devising  certain 
property,    to    his    daughter.     Becoming    dis- 
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own  children,  were  In  the  nature  of  a  testa- 
mentary disposition  of  his  real  estate.      He 
held  all  of  them  for  several  months.  He  tboi 
married  a  third  wife,   and,  tronble    snbee- 
quentiy  arising  between  them,  he  made  sime 
provision  for  her,  and  a  divorce  suit   was 
pending.     The   record  shows  that  It    stood 
practically  conceded  In  the  proofs  tbat   all 
the  deeds  in  qnestion  were  handed  o'ver  to 
the  respective  grantees   about  the  time   of 
the  divorce  suit  with  the  express  understand- 
ing they  were  to  be  kept  for  the  grantor  and 
handed  back  to  him  at  his  request      Some 
of  them  were  Iianded  back  at  his  request 
in    accordance    with    the   agreement      The 
grantees  in  such  as  were  handed  back  t^ 
tifled  to  the  agreement    The  grantees  In  the 
deeds  placed  of  record  and  not  handed  back 
did  not  take  the  witness  stand   and    deny 
the  agreement    WbUe,  as  said,  the  case  has 
some  common  features  to  the  one  at  l>ar,  yet 
the  proof  Is  different  and  it  was  held  there 
was  no  delivery,    niat  case,  therefore,  does 
not  control  this  one. 

After  the  record  of  the  deed,  plaintiff  mar- 
ried the  Kuhey  woman,  who  has  since  died. 
There  is  some  evidence  sustaining  the  aver- 
ment in  the  bill  that  not  knowing  the  deed 
was  of  record,  plaintiff  asked  to  have  It  re- 
turned to  him.  There  Is  also  evidence  that 
after  the  deed  was  recorded  plaintiff  de- 
manded back  a  quitclaim  deed,  which  was  re- 
fused, but  we  deem  none  of  these  features 
decisive. 

Finally,  plaintiff  must  be  denied  relief  be- 
cause of  public  policy.  He  does  not  come  In- 
to a  court  of  equity  with  clean  hands.  He  is 
confronted  with  the  related  maxim  that 
where  the  fault  is  mutual  the  law  will  leave 
the  case  as  it  finds  it  ("In  pari  delicto,  potior 
est  conditio,"  etc.).  There  are  exceptions  to 
those  maxims,  but  none  of  them  avail  this 
plaintiff.  The  maxim  that  he  who  comes  into 
equity  must  come  with  clean  bands  Is  a 
cardinal  one.  It  touches  to  the  quick  the 
dignity  of  a  court  of  conscience  itsdf. 
Hence,  its  application  does  not  depend  npoo 
the  averments  of  the  pleadings,  or  the  wish 
of  counsel,  but  It  may  be  Invoked  and  ap- 
plied, ex  mero  motu,  by  the  court  16  Cyc. 
148.  The  case  may  well  rest  on  this  ground. 
if  no  other.  Boston  v.  Balch,  69  Mo.  115; 
McNear  v.  Williamson,  166  Mo.  358,  66  8. 
W.  160;  Holliway  v.  Holliway,  77  Mo.  392; 
Hobbs  V.  Boatrlght  195  Mo.  693,  93  S.  W. 
934,  5  L.  R.  A.  (N.  S.)  906,  113  Am.  St  Kep. 
709.  On  this  ground,  too,  defendant  slioald 
be  denied  affirmative  relief  on  the  averments 
of  her  answer,  even  if  those  averments  are 
sufficient  to  entitle  her  to  such  relief  (on 
which  question  we  do  not  pass).  The  par- 
ties litigant  made  their  bed — an  unclean  one 
— let  them  lie  in  it  Equity  will  not  maie 
it  over.     She   is   a   handmaiden   to   Justice 


ney  of  the  city  of  St.  Louis  filed  an  infor- 
mation, duly  verified,  In  the  circuit  court  of 
said  city,  charging  tbe  defendant,  first,  with 
baring,  served  a  term  in  the  penitentiary 
for  the  offense  of  rape,  and  then  proceeded 
to  make  the  charge  of  talcing  one  Florence 
Hamann,  a  female  under  the  age  of  18 
years,  from  her  father,  having  charge  of  her 
person,  for  the  purpose  of  concubinage.  Au- 
gust 19,  1907,  the  defendant  was  duly  ar- 
raigned upon  the  information,  and  entered 
his  plea  of  not  guilty.  The  cause  was  then 
continued  to  the  October  term  of  said  court, 
and  on  the  9th  day  of  October,  1907,  the  de- 
fendant was  put  upon  his  trial.  The  evi- 
dence, upon  the  part  of  tbe  state,  developed 
at  tbe  trial  tended  to  prove  substantially 
the  following  state  of  facts:  On  tbe  21st 
day  of  May,  1907,  Florence  Hamann,  a  girl 
in  short  dresses,  15  years  of  age,  was  resid- 
ing at  207  Douchouquette  street,  In  the  city 
of  St  Louis,  with  her  father,  William  Ha- 
mann, who  had  legal  charge  of  her  person. 
On  the  morning  of  said  day,  the  girl  Flor- 
ence left  her  father's  home  in  search  of  em- 
plojrment.  On  Chouteau  avenue,  In  said  city, 
while  in  company  with  two  other  girls,  cas- 
ual acquaintances,  Llllle  Scharfenberg  and 
Finnie  Disbbing,  she  met  defendant,  a  stran- 
ger to  her  and  to  her  companions.  Defend- 
ant, under  pretext  that  he  could  secure  a 
pc'Sltlon  In  a  telephone  office  for  her,  Induced 
Florence  to  go  with  him.  He  took  her  to  a 
room  In  the  Clover  Leaf  Hotel  In  said  city. 
Arriving  In  the  room,  Florence  screamed, 
but  defendant  threatened  her,  and  put  a  bed 
against  tbe  door.  He  kept  her  In  the  room 
atwut  two  hours,  during  which  time  he  had 
sexual  intercourse  with  her.  After  leaving 
the  Clover  Leaf  Hotel,  defendant  kept  Flor- 
ence In  his  company  throughout  the  day. 
In  the  afternoon  be  secured  a  room  for  him- 
self "and  wife"  at  the  boarding  house  of 
Mrs.  Beauier,  715  South  Broadway  In  said 
city,  and  he  borrowed  a  bucket  from  Mrs. 
Beamer  for  coffee.  Defendant  and  Florence 
spent  the  night  together  In  said  room,  hav- 
ing sexual  Intercourse  several  times  during 
the  night.  Mrs.  Beamer  did  not  know  that 
the  girl  was  with  defendant  in  the  room  un- 
til next  day.  Defendant,  upon  bis  lawful  re- 
lation to  Florence  being  challenged  that  day 
by  Mrs.  Beamer,  first  asserted  that  the  girl 
was  his  wife,  and  admitted  that  he  bad  slept 
with  her  the  preceding  night.  '  Later  he  ad- 
mitted that  Florence  was  not  his  wife,  but 
claimed  he  had  found  her  on  the  street,  and 
had  given  her  shelter  at  Mrs.  Beamer's  house 
as  a  matter  of  charity.  He  proposed  to  give 
Mrs.  Beamer  $50  with  which  to  buy  clothes 
for  the  girl  and  find  her  a  Job.  Mrs.  Beamer 
kept  the  girl  overnight.  Next  afternoon  de- 
fendant, In  company  with  a  young  man  called 
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of  Mr.  Parker,  defendant's  lawyer,  who  rep- 
resented  himself  as   a  doctor.     Defendant 
said  he  wished  to  have  tbe  girl  examined  to 
see  that  he  liad  done  nothing  wrong  with  ber. 
She  was  closeted  there  in   a  private  office 
with   tbe   "doctor"    for   some   time,   doiios 
wblcb  time,  according  to  tlie  testimony  ot 
the  girl,  tbe  "doctor"  examined  ber  and  lud 
intercourse  with  her.     When  the  "doctor' 
came  out  of  the  private  ofllce,  he  said  be 
would  write  a  receipt  for  the  money  for  Mn 
Beamer  to  sign.    When  tbe  receipt  wag  pre- 
sented  to   Mrs.   Beamer   for  her  slgnatu."*, 
she  refused  to  sign  it,  for  tbe  reason  ttiit 
it  appeared  to  be  a  written  demand  for  tte 
payment  of  money  to  avoid  prosecution.  Mrs. 
Beamer  then  went  on  home,  and  never  sav 
Florence  again  until  tbe  day  of  tbe  trial 
Mrs.  Beamer  notified  tbe  police.    Tbe  da 
before  tbe  date  of  the  crime  Mrs.  Bemer 
bad  bought  her  said  boarding  bouse.    Amos; 
the  boarders  whom  she  received  from  her 
predecessor  was  "Busybody,"  whom  she  sno- 
marily  dismissed  the  night  after  the  iaddem 
at  Parker's  office.     After  Mrs.  Beamer  left 
the  police,  defendant  told  Florence  that  ha 
father  had  telephoned  he  was  going  to  till 
her,  and  he  told  the  boy  "Busybody"  to  tate 
ber  out  of  the  office.     "Busybody"  took  her 
to  the  bouse  of  a  Mr.  Moore,  from  which 
place  he  Immediately  took  her  to  defeadaiiti 
stable.     Shortly  after   they   arrived  at  th? 
stable,  Baldwin  appeared  there  and  took  her 
up  into  the  stable  loft,  where  he  kept  h*: 
about  two  days.     During  the  two  days  Bald- 
win did  not  stay  with  her  upstairs.    He  sett 
food  up  to  her,  and  threatened  ber  harm  if 
she    came    downstairs.     Saturday,   May  "I 
1007,  one  Anderson  came  to  Florence  at  tk 
stable,  told  her  Baldwin  had  been  arrestei 
and  that  she  should  leava     She  had  nera' 
before  met  Anderson.    He  took  her  to  East 
St.  Louis,  thence  to  Chicago,  and  thence  to 
Grand  Haven,  Mich.,  where  he  married  her. 
After  more  than  a  week's  absence  from  St 
Louis,  Anderson  and  Florence  retnmed  theft 
Florence  admitted  that  on  two  occasions  tie- 
fore  she  met  defendant  she  had  seiual  inter- 
course in  East  St.  Louis  with  a  boy  named 
Eddy.     She  said  that  ber  husband,  Ander- 
son, communicated  to  her  a  sexual  disea* 
The  testimony  of  Florence  was  fully  eorrot*^ 
rated  by  tbe  testimony  of  Llllle  Scharfen- 
berg, Amelia  Beamer,  and  her  father,  in  sc 
far   as   their  connection  with  the  facts  '^f 
the  case  extended.     It  was  shown  hr  ''^ 
father  that  he  did  not  know  of  or  ccosent 
to  his  daughter  being  with  defendant,  t'""" 
records  of  the  trial  court,  copy  of  jndgmffl^ 
with  sheriff's  return,  and  certified  copy  «' 
records  of  the  Missouri  penitentiary  ^^^^ 
troduced   in  evidence,  showing  that  defend- 
ant was  convicted  of  the  crime  of  rap*  i" 


xne  prosecnnng  witness,  id  tne  enect  inac 
he  did  not  give  his  consent  to  his  daughter 
going  away  with  the  defendant  It  Is  8u£a- 
cient  to  say  of  this  objection  that,  even  con- 
ceding that  this  statement  was  Immaterial, 
the  admission  of  that  testimony  does  not 
constitute  reyerslble  error,  and  In  our  opin- 
ion It  was  not  Incompetent  to  permit  the  fa- 
ther to  say  that  he  did  not  consent  to  the 
acts  done  by  the  defendant. 

3.  It  Is  next  earnestly  urged,  by  counsel 
for  appellant,  that  the  admission  of  the  re<> 
ords  of  the  St  Louis  circuit  court  and  of  the 
warden  of  the  Missouri  penitentiary,  which 
showed  a  conviction,  sentence,  and  discbarge 
of  one  William  Baldwin  upon  a  charge  of 
rape,  committed  some  time  prior  to  the  date 
alleged  In  the  Information  of  the  taking  away 
of  the  prosecuting  witness  for  the  purpose  of 
concubinage,  without  identifying  the  defend- 
ant as  being  the  same  William  Baldwin,  con- 
stitutes such  error  as  would  authorize  the  re- 
versal of  this  Judgment.  The  defendant, 
while  on  the  witness  stand,  admitted  that  he 
had  been  convicted  of  an  offense  prior  to  the 
one  charged  in  the  Information;  and,  while 
it  is  true  that  he  did  not  state  what  the  of- 
fense was,  yet  this,  with  the  records  as  in- 
troduced showing  that  a  defendant,  William 
Baldwin,  was  convicted  and  sentenced  and 
discharged  from  the  penitentiary  for  the 
crime  of  rape,  in  the  absence  of  any  testi- 
mony to  the  contrary,  was  sufficient  to  sub- 
mit that  question  to  the  Jury,  and  authorize 
them  to  find  such  fact  against  the  defendant. 
At  this  age  of  onr  Jurisprudence,  in  the  ad- 
ministration of  the  laws  of  the  state,  we 
have  reached  the  commendable  stage  that 
practical  views  must  be  taken  in  the  trial  of 
causes.  Upon  this  trial  the  records  were  in- 
troduced showing  that  William  Baldwin  had 
been  convicted,  sentenced  to  the  penitentiary, 
and  discharged  therefrom  for  the  commission 
of  the  offense  of  rape.  There  was  no  pre- 
tense, not  even  a  suggestion  or  intimation, 
that  the  defendant  charged  in  the  informa- 
tion now  before  us  was  not  the  same  William 
Baldwin.  Hence  we  are  of  the  opinion  that 
this  contention  Is  highly  technical,  and  we 
are  nnwilllng  to  disturb  this  verdict  upon 
that  ground. 

4.  Appellant  next  insists  that  the  court  com- 
mitted error  in  giving  the  second  instruction 
to  the  Jury.  This  instruction  substantially 
told  the  Jury  that  «▼«»  U  they  should  find 
that  the  prosecuting  witness,  Florence  Ha- 
mann,  was  of  unchaste  character,  and  had 
previously  had  sexual  Intercourse  with  the 
defendant  yet  that  state  of  facts  did  not  con- 
stitute any  defense  to  this  action  or  prosecu- 
tion. It  is  sufficient  to  say  of  this  instruction 
that  in  cases  of  this  character,  it  baa 
met  the  approval  of  this  court.  In  State  v. 
Adams,  179  Mo.  334,  78  S.  W.  588,  the  trial 
court  gave  a  similar  instruction  to  the  one 
sow  under  conaldemtion.    The  Jury  were  told 


easy  virtue,  or  na^i  previously  naa  sexnai  m- 
tercourse  with  defendant  or  had  consented 
to  go  away  with  defendant  or  that  she  con- 
sented to  have  sexual  intercourse  with  de- 
fendant yet  none  or  all  of  these  facts  would 
constitute  any  defense  to  this  proaecotlan. 
In  tluit  case  all  of  the  instructions  were  In 
judgment  before  this  court,  and  the  conclu- 
sion readied  was  that  there  was  no  reversi- 
ble error  In  the  record,  and  the  jndgmoit 
was  affirmed. 

Complaint  Is  also  made  to  the  third  instme- 
tion  given  by  the  court  to  the  Jury.  This  in- 
struction was  as  follows:  "By  the  word 
'conctiblnage,'  as  used  in  the  information  and 
in  these  instructions,  is  meant  the  act  or 
practice  of  a  man  cohabiting  in  sexual  inter- 
course with  a  woman — a  female  with  whom 
be  is  not  married.  If  the  Jury  believe  and 
find  from  the  evidence  that  the  defendant 
William  Baldwin,  did  take  the  proeecntiBg 
witness,  EUorence  Hamann,  from  her  father. 
and  that  she  was  at  the  time  a  female  onder 
the  age  of  18  years,  for  the  porpoee  of  co- 
habiting with  her  in  sexual  intercourse  for 
any  length  of  time  for  more  tlian  one  single 
act  of  sexual  intercourse,  then  the  defend- 
ant Is  guilty  of  the  crime  charged  in  the  in- 
formation. If  you  find  that  the  defendant 
did  not  so  take  the  said  Florence  Hamann 
from  her  father,  or  did  not  take  her  for  tbe 
purpose  or  with  the  intent  to  practice  sexual 
Intercourse  with  her,  as  explained  in  these 
Instructions,  or  if  you  find  that  said  Florence 
Hamann  was  at  the  time  18  years  of  age,  w 
over,  then  the  defendant  is  not  guilty  of  the 
crime  charged,  and  you  will  so  find."  It  is 
sufficient  to  say  of  this  instruction  that  what 
was  said  as  to  the  second  instruction  is  equal- 
ly applicable  to  this  one.  In  State  y.  Adams, 
supra,  an  Instruction  substantially  similar 
to  instruction  No.  3,  given  in  the  case  at  bar, 
met  the  approval  of  this  court.  We  see  do 
valid  legal  reason  for  departing  frcHn  tbe 
conclusion  reached  in  that  case. 

5.  It  is  earnestly  insisted  tliat  the  eonrt 
committed  error  in  the  giving  of  instmc- 
tion  No.  4.  The  complaint  of  error  In  tint 
Instruction  Is  directed  specially  to  tl>e  last 
paragraph,  which  is  as  follows:  "It  is  not 
necessary  tliat  the  defendant  should  ttarr 
used  any  physical  force  in  talcing  the  said 
Florence  Hamann  away.  It  is  sufficient  in 
law  if  you  find  and  believe  from  tlie  eci- 
dence  that  defendant  induced  or  pomaded 
the  witness,  Florence  Hamann,  to  go  away 
with  him  from  her  father's  home  for  tbe  pur- 
pose of  having  sexual  intercourse  with  him. 
the  defendant  William  Baldwin."  It  is 
manifest  that  the  court  in  tliia  last  para- 
graph was  simply  undertaking  to  direct  the 
Jury  in  respect  to  the  nature  and  manner  of 
the  taking  away  of  the  prosecuting  witne<3 
from  her  father;  and,  in  order  to  fully  ap- 
preciate that  instruction,  it  must  be  consider- 
ed in  connection  with  the  first  paragraph. 
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Jury  should  find  and  believe  from  the  erl* 
dence  that  the  defendant,  William  Baldwin, 
took  said  Florence  Hamann,  the  prosecuting 
witness,  from  the  inunedlate  iwssession, 
house,  or  home  of  her  father,  William  Ham- 
ann,  bnt  It  Is  a  suflBclent  taking  away  if  the 
defendant  took  her,  the  said  Florence  Ham- 
ann,  from  the  control  and  possession  of  her 
father,  and  took  her  out  of  the  neighbor- 
hood in  which  she  had  lived  prior  thereto,  so 
that  her  whereabouts  were  unknown  to  her 
father,  the  said  WUliam  Eamann,  without 
his  consent"  We  are  of  the  opinion  that, 
when  the  first  and  second  paragraphs  of  this 
Instruction  are  read  In  connection  with  all 
the  other  Instroctlona  In  the  case.  It  does  not 
constitute  reversible  error.  While  It  may  be 
that  It  would  have  been  more  in  harmony 
with  legal  principles  to  have  limited  the  sec- 
ond paragraph  to  an  explanation  of  the  man- 
ner of  the  taking  away  of  the  prosecutrix 
from  her  father,  yet  we  are  unwilling  to  say 
that  the  additional  words  used  In  that  para- 
graph constitute  such  reversible  error  as 
would  authorize  this  court  to  reverse  this 
Judgment  In  State  v.  Johnson,  supra,  the 
first  instruction  on  the  part  of  the  state  In 
that  case  told  the  Jury  that.  If  the  defend- 
ant's purpose  In  thklng  the  prosecuting  wit- 
ness away  was  to  cohabit  ■  with  her  for  a 
single  night,  then  such  taking  away  was  for 
the  purpose  of  concubinage  within  the  mean- 
ing of  the  statute.  The  court  In  that  case, 
speaking  ^through  Judge  Burgess,  in  treat- 
ing of  this  Instruction,  said  substantially 
that,  admitting  that  the  Instruction  is  sub- 
ject to  the  objection  urged  against  it,  and 
that  the  taking  away  for  one  act  of  inter- 
course or  for  one  night  does  not  come  with- 
in the  meaning  of  the  statute,  and  does  not 
constitute  the  offense  charged,  yet  when  tak- 
en in  connection  with  the  other  Instructions^ 
It  could  not  have  misled  the  Jury. 

6.  It  Is  next  contended  that  the  verdict 
of  the  Jury  Is  so  informal  as  to  render  it  In- 
snfflclent  to  support  the  Judgment  We  quot- 
ed the  verdict  in  the  statement  of  this  case; 
and,  while  technically  It  Is  not  in  the  best 
form,  yet  when  the  Jury  found  the  defend- 
ant guilty  of  habitual  criminal  and  taking 
away  a  female  for  the  purpose  of  concubin- 
age, as  charged  In  the  Information,  It  cannot 
be  otherwise  Interpreted  than  that  their  ref- 
erence to  habitual  criminal  meant  a  finding 
of  a  former  conviction,  as  charged  in  the  In- 
formation. In  other  words,  the  Jury  saw 
proper  to  call  the  charge  of  a  former  con- 
viction, sentence,  and  discharge  from  the 
penitentiary  "habitual  criminal,"  and  they 
found  that  he  was  guilty  of  habitual  crim- 
inal and  taking  away  a  female,  etc.,  aa 
charged  in  the  information.  It  was  not  es- 
sential that  the  Jury  should  make  a  specific 
finding  of  a  former  conviction.  It  was  only 
necessary  to  make  such   finding  as  would 


the  information.  No  one  can  read  this  ver- 
dict without  reaching  the  conclusion  that 
the  Jury  found  the  defendant  guilty  of  hav- 
ing been  formerly  convicted  and  sentenced 
to  the  penitentiary  and  discharged  there- 
from. We  are  unwilling  to  arrest  this  Judg- 
ment, or  to  In  any  way  Interfere  with  It,  on 
this  ground. 

7.  Appellant  Insists  that  the  court  com- 
mitted error  by  Its  failure  to  require  the 
Jury,  In  Its  Instructions  to  them,  to  find  that 
the  defendant  was  not  married  to  the  prose- 
cuting witnesa  It  is  true  that  the  instruc- 
tions are  open  to  this  objection.  However, 
In  our  opinion.  It  does,  not  constitute  reversi- 
ble error.  There  was  no  pretense  during  the 
progress  of  this  trial  that  the  defendant  and 
the  prosecuting  witness  were  married,  and 
all  the  facts  developed  at  the  trial,  beyond 
any  sort  of  question,  show  that  they  were  not 
married.  The  defendant  himself  admitted  to 
Mrs.  Beamer  that  the  prosecuting  wituess 
was  not  his  wife.  In  addition  to  this,  the 
defendant's  own  witness,  Anderson,  testifies 
that  be  was  married  to  the  prosecuting  wit- 
ness. In  fact  there  was  no  Issue  upon  the 
question  of  the  defendant  and  the  prosecut- 
ing vritness  being  married  or  not  married. 
It  was  practically  conceded  by  the  defendant 
and  his  counsel,  and  there  Is  an  entire  ab- 
sence of  any  testimony  to  the  contrary,  that 
the  defendant  and  the  prosecuting  witness 
were  not  married.  Therefore  the  failure  of 
the  court  to  require  the  finding  of  a  fact 
which  was  practically  admitted  all  through 
the  trial  we  do  not  think  constitutes  such 
error  as  would  authorize  the  reversal  of  this 
Judgment 

8.  Finally,  It  Is  earnestly  contended,  by 
learned  counsel  for  appellant,  that  the  evi- 
dence In  this  cause  Is  insufficient  to  support 
the  finding  of  the  Jury.  Upon  that  ques- 
tion It  Is  sufficient  to  say  that.  If  the  testi- 
mony' on  the  part  of  the  state  was  relied' up- 
on by  the  jury.  It  furnished  ample  support 
for  the  conclusions  they  reached.  It  goes 
without  saying  that  if  they  believed  the  tes- 
timony as  Introduced  by  the  defendant,  he 
was  entitled  to  an  absolute  acquittal;  but 
at  last.  It  is  for  the  Jury  to  settle  this  con- 
flict They  had  the  witnesses  before  them, 
and  a  much  better  opportimlty  to  Judge  of 
their  credibility  and  the  weight  to  be  attach- 
ed to  their  testimony -than  this  court  and  the 
rulings  of  this  court  are  uniform  that,  where 
there  Is  substantial  testimony  to  support  the 
verdict,  it  will  not  be  disturbed  on  the 
ground  that  the  testimony  Is  conflicting.  The 
evidence  Introduced  upon  the  part  ct  the 
state,  showing  the  conduct  and  actions  of  the 
defendant  with  this  girl,  fully  warranted  the 
Jury  in  finding  the  defendant  guilty  of  the 
offense  charged.  Again  the  nature  and  char- 
acter of  this  offense  must  not  be  overlooked. 
Judge  Gantt  In  State  t.  Knost,  207  Mo.  18, 


of  cases,  he  said:  "These  eases  all  hold  that 
the  gravamen  of  this  oflfense  is  the  purpose 
or  Intent  with  which  the  enticing  and  ab- 
duction are  done,  and  hence  the  offense,  if 
committed  at  all,  Is  complete  the  moment  the 
subject  of  the  crime  is  removed  beyond  the 
power  and  control  of  her  parents  or  of  oth- 
ers having  lawful  charge  of  her,  whether 
any  illicit  Intercourse  ever  takes  place  or 
not.  Subsequent  acts  are  only  important 
as  affording  the  most  reliable  means  of  form- 
ing a  correct  conclusion  with  respect  to  the 
original  purpose  and  intent  of  the  accused" 
--citing  State  v.  Bussey,  58  Kan.  679,  50 
Pac.  891. 

We  see  no  necessity  for  pursuing  this  sub- 
ject further.  We  have  carefully  analyzed 
In  detail  the  disclosures  of  the  record,  and 
have  given  expression  to  our  views  upon  the 
legal  propositions  involved,  which  results 
In  the  conclusion  that  the  judgment  of  the 
trial  court  in  this  cause  should  be  affirmed, 
and  it  Is  80  ordered.    All  concur. 


THOMPSON  V.  KEYES-MARSHALL  BROS. 

LIVERY  CO. 
(Supreme  Court   of  Missouri,   Division   No.   1. 

Nov.  25,  1908.) 

1.  Negligence    (§    119*)  — Pleading —  Con- 
8TBUCTI0N— Issues. 

The  rule  that,  when  a  general  allegation 
of  negligence  is  followed  by  an  enumeration  of 
Bpecinc  acts  of  negligence,  plaintiff  will  be  con- 
fijaed  to  the  negligence  specifically  assigned,  is 
a  general  rule  of  construction  not  limited  to 
pleading. 

[Ed.   Note.— For  other  cases,   see  Negligence, 
Cent.  Dig.  §§  200-216;    Dec.  Dig.  §  119.*J 

2.  TOBTS    (§    26*)— Pleading — General    and 
Specific  Allegations. 

Generally,  a  specification  of  particular  mis- 
conduct is  deemed  to  explain  a  preceding  gen- 
eral charge  of  misconduct. 

[Ed.  Note. — For  other  cases,  see  Torts,  Dec 
Dig.  {  26.*] 

3.  Pleading   (§  52*)  —  Declaration  —  Sepa- 
BATE  Causes  of  Action — Scope  of  Counts. 

A  petition  tor  negligent  personal  injury 
may  charge  in  the  same  count  several  acts  not 
inconsistent  with  each  other,  any  or  all  of 
which  might  have  produced  the  result  complain- 
ed of,  without  violating  the  rule  prohibiting  the 
stating  of  more  than  one  cause  of  action  in  one 
count,  and  the  same  count  may  charge  common- 
law  and  statutory  negligence  pointing  to  the 
same  result. 

[Ed.    Note. — For    other   cases,    see    Pleading, 
Cent.  Dig.  t  113;   Dec  Dig.  §  52.*] 

4.  Pleading  (§  34*)— Constbuction  in  Gen- 

EBAL. 

In  construing  a  petition  for  negligent  in- 
jury to  determine  whether  plaintiff  intended  to 
charge  one  or  two  acts  of  negligence,  a  court 
must  consider  not  only  what  the  pleader  intend- 
ed, but  what  defendant  had  reason  to  under- 
stand was  the  issue  tendered. 

[Ed.    Note.— For    other    cases,    see    Pleading, 
Cent.  Dig.  §&  66-75 ;    Dec.  Dig.  I  34.*] 


prima  facie  negligence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  706.*] 

6.  Municipal  Coepobations  (|  706*) — Dbit- 
ING  in  Street — Injubt  to  Pedestbian— 
Pleading  Con.stbued. 

A  petition  sufficiently  states  negligence  at 
common  law  as  well  as  under  an  ordinance, 
where  it  alleges  that  plaintiff  was  standing  at  a 
street  crossing  waiting  for  a  car  when  defend- 
ant's employes  voluntarily  and  negligently  ran 
a  team  of  horses  against  her,  thereby  injuring 
her :  that,  violating  a  specified  ordinance,  they 
drove  faster  than  a  moderate  gait,  did  not  slack- 
en the  pace  in  approaching  the  crosswalk,  and 
drove  against  plaintiff,  in  consequence  of  which 
violation  of  the  ordinance  the  team  was  violent- 
ly and  negligently  run  against  plaintiff,  etc. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  706.*] 

7.  Municipal  Cobporations  •  (■§  705*)  — 
Streets— Rights  of  Pedestrian. 

A  pedestrian  has  the  right  to  stand  at  a 
street  crossing  in  waiting  tor  a.  car. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  705.*] 

S.  Municipal  Corpobations  (f  706*) — Driv- 
ing IN  Street— Pedestbian  Injured — Cos- 
TRinuTORT  Negligence. 

Evidence  held  to  show  that  a  pedestriu 
run  over  by  a  team  while  waiting  on  a  strwt 
crossing  for  a  car  was  not  guilty  of  contribu- 
tory negligence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  7t)6.*] 

9.  Municipal  Corporations  (f  706*) — Rrct?- 
LATioN  OF  Public  Places — Streets — Isji;- 
BiES— Evidence. 

In  an  action  for  injury  to  a  pedestrian  ron 
over  by  a  team,  testimony  that  the  driver  did 
not  seem  to  hav6  good  control  of  the  liorses  wss 
irrelevant,  where  plaintiff  counted  on  the  driv- 
er's voluntary  fast  driving. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,   Dec.  Dig.  §  706.*] 

10.  Evidence  (§  472*)— Opinions— Mattebs 
DiEECTLY  IN  Issue. 

In  an  action  for  driving  a  team  against 
one  waiting  on  a  street  crossing  for  a  (ir,  it 
was  proper  to  strike  out  of  testimony  of  anoth- 
er that  he  saw  the  team  coming  very  rapidly, 
and  to  avoid  it  jumped  on  the  front  end  of 
the  car  instead  of  getting  on  in  the  usual  wiy, 
the  words  "to  avoid  the  team,"  since  they  con- 
stituted an  opinion  that  the  situation  was  dan- 
gerous, which  was  a  question  for  the  court  or 
jury  to  decide. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2186-2195;    Dec.  Dig.  §  472.*] 

Woodson,  J.,  dissenting  in  part. 

Appeal  from  St.  Louis  Circuit  Court;  Dan- 
iel G.  Taylor,  Judge. 

Action  by  Ada  Thompson  against  the  Keyes- 
Marshall  Bros.  Livery  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

J.  F.  &  R.  H.  Merryman,'  for  appellant 
Seddon  &  Holland,  for  respondent 

VALLI.\NT,  P.  J.  Plaintiff  sued  for  dam- 
ages for  personal  injuries  sustained  by  ber 
through,  as  she  alleged,  the  negligence  of  de- 
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ection  of  said  buildings  as  aforesaid,  to  pay 
ito  the  party  of  the  second  part  the  sum  of 
.7S1.50."  The  proof  shows  that  plaintiff 
id  the  contractor  $200  when  the  foundation 

the  house  was  completed,  and  at  about 
e  same  time  executed  bis  note  to  the  bulld- 
for  the  sum  of  S870,  securing  the  samb  by 
deed  of  trust  on  the  lot  of  ground  upon 
blch  the  building  was  In  the  course  of  con- 
ruction,  which  note  and  deed  of  trust  the 
illder  immediately  sold  for  cash,  which  he 
tained.  The  proof  further  shows  that  the 
lilder,  after  erecting  the  walls  of  the  house 
id  partially  inclosing  It,  abandoned  his  con- 
act  and  left  the  state.  After  the  builder 
)andoned  his  contract,  plaintiff  paid  the 
im  of  $G14.97  in  debts  incurred  by  the  buUd- 
'  for  material  used  in  the  construction  of 
le  house  and  for  labor  done  upon  It  He 
so  paid  1905.15  for  the  completion  of  the 
ructure  after  the  contractor  abandoned  it 
y  the  terms  of  the  contract  the  builder 
H'eed  to  complete  the  house  on  or  before 
eptember  10,  1905.  It  was  not  completed 
Qtll  June  1, 1006,  and  it  was  agreed  that  the 
mtal  Talue  of  the  house  was  $25  per  month. 
The  defense  set  up  In  the  answer  was  that 
efendant  was  discharged  from  his  obllga- 
on  as  a  surety  on  the  bond,  for  the  reason 
lalntlfl  departed  from  the  terms  of  the  con- 
ract  by  making  the  payment  of  $200,  and 
idlrectly  the  one  of  $970,  to  the  contractor 
efore  the  completion  of  the  building.  The 
ourt,  to  whom  the  issues  were  submitted, 
uled  against  this  defense  and  found  the  is- 
Des  for  the  plaintiff,  assessing  his  damages 
t  $993.20,  and  rendering  judgment  therefor 
a  his  favor.  As  there  was  no  time  agreed 
pon  when  the  contract  price  should  be  paid, 
be  builder  could  not  demand  payment  of  any 
ortion  of  the  contract  price  prior  to  the  com' 
letion  of  the  building.  C!obnm  v.  City  of 
lartford,  38  Conn.  290;  Shanks  t.  Griffin, 
4  B.  Hon.  (BCy.)  153;  Thompson  T.  Phelan, 
2  N.  H.  338.  Plaintiff  concedes  that  he  was 
lot  bound  to  pay  the  contract  price,  or  any 
>art  thereof,  until  the  building  was  complet- 
d,  but  contends  that,  as  the  contract  does 
lot  prohibit  the  payment  of  the  contract 
trice  before  the  completion  of  the  building, 
>e  was  at  liberty  to  pay  as  he  chose.  In  ad- 
'ance,  as  the  work  progressed,  or  on  the  com- 
)Ietion  of  the  building,  and  in  these  circum- 
itances  the  payment  made  before  the  build- 
ng  was  completed  was  not  a  departure  from 
:be  terms  of  the  contract  In  support  of  this 
Kmtentlon  plaintiffs  learned  counsel  cite  the 
lOlIowing  cases:  Fidelity  &  Deposit  Co.  of 
Maryland  t.  Robertson,  136  Ala.  379,  84 
South.  933;  Hand  Mfg.  Co.  t.  Marks,  36  Or. 
>23,  52  Pac.  612,  53  Fac.  1072,  59  Pac.  549; 
Oe  Mattos  T.  Jordan,  46  Pac.  402,  15  Wash. 
378. 

Fidelity  &  Deposit  Go.  t.  Rbbertson  was  a 
rait  on  a  builder's  bond.    The  contract  pro- 
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should  be  reserved  on  all  payments  until  the 
building  was  completed.  It  was  held  that 
this  provision  was  solely  for  the  benefit  of 
the  owner,  and  that  the  answer  by  his  surety, 
in  which  a  departure  from  it  wa»  pleaded  as 
a  defense  to  the  action  on  the  bond,  was 
demurrable.  In  Hand  Mfg.  Co.  v.  Marks  it 
was  ruled  that  a  surety  on  a  contractor's 
bond  was  not  discharged  by  the  owner  mak- 
ing a  premature  payment  to  the  contractor, 
when  the  payment  did  not  impair  any  se- 
curity reserved  under  the  contract  and  which 
would  Inure  to  the  benefit  of  the  surety.  In 
De  Mattos  V.  Jordan  it  was  held:  "Where 
a  building  contractor  was  to  be  paid  monthly, 
as  the  work  progressed,  upon  the  supervis- 
ing architect's  estimate  of  the  amount  of 
work  completed,  the  fact  that  the  owner  ac- 
cepts an  order  from  the  contractor  in  favor 
of  a  materialman  and  agrees  to  pay  same,  on 
the  day  the  estimate  becomes  due,  paying  at 
the  time  in  cash,  however,  a  small  percentage 
of  the  claim  to  accommodate  the  materialman, 
does  not  constitute  such  a  payment  In  ad- 
vance as  wiU  release  the  sureties  upon  the 
contractor's  bond." 

27  Am.  &  Eng.  E<ncy.  of  Law,  p.  496,  states 
the  law  to  be  that :  "Where  the  contract  pro- 
vides, as  it  usually  does,  that  the  owner  shall 
withhold  a  certain  per  cent  of  the  contract 
price  until  the  contractor  has  completed  the 
building,  the  failure  to  withhold  such  money 
will  discharge  the  surety,  not  only  on  the 
ground  that  it  Is  an  alteration  of  the  con- 
tract, but  that  it  is  a  surrender  of  security 
agreed  to  be  held  for  his  benefit"  In  the 
same  paragraph  it  is  noted  that  In  some  Ju- 
risdictions the  surety  is  not  discharged  by  the 
failure  to  retain  such  reserve  percentage. 

Evans  V.  Graden,  125  Mo.  72,  28  S.  W.  439, 
was  a  suit  on  a  builder's  bond.  The  facts 
were  that  Rider  ft  Son  entered  Into  a  written 
contract  with  George  S.  Park  whereby  Rider 
ft  Son  agreed  to  furnish  all  the  material  and 
erect  a  building  for  Park  for  the  use  of  Park 
College.  Park  agreed  to  pay  Rider  ft  Son 
$5,800 ;  Rider  ft  Son  not  to  draw  at  any  time 
"over  seventy  per  cent  of  the  work  done." 
Rider  ft  Son  gave  bond  to  secure  the  perform- 
ance of  the  contract  with  Graden  as  surety. 
Rider  ft  Son  abandoned  the  work,  so  that 
Park  was  compelled  to  complete  the  build- 
ing himself.  The  amount  paid  Rider  .ft  Son 
and  to  complete  the  building  exceeded  the 
contract  price  $1,408.  Park  died,  and  the 
plaintiff,  as  administrator,  brought  suit  on 
the  bond.  One  of  the  defenses  set  up  in  the 
answer  was  that  Park  from  time  to  time 
paid  Rider  ft  Son  more  than  70  per  cent 
of  the  value  of  the  work  done.  In  respect 
to  this  defense,  Black,  P.  J.,  writing  the  opin- 
ion of  the  court,  at  page  77  of  125  Mo.,  and 
page  440  of  28  S.  W.,  said:  "The  defendant 
as  a  surety,  has  a  right  to  stand  upon  the 
agreement  that  Park  would  not  pay  Rider  ft 


iin  a  croBsuiK  on  piainuu  s  larm.  ±ue 
reach  of  that  duty  gave  plaintiff  a  statn- 
>i7  right  to  constmct  a  crossing  and  to  re- 
over  from  defendant  the  cost  thereof,  "to- 
ether  with  a  reasonable  compensation  for 
Is  time,  trouble  and  labor,  •  •  •  to- 
ether  with  10  per  cent  Interest  per  annnm 
tiereon  from  the  time  of  the  service  of  pro- 
esa  upon  such  corporation  In  such  salt" 
Mrther,  the  statute  provides:  "In  every 
Qch  action,  if  the  plaintiff  recover  judgment, 
bere  shall  be  taxed  as  costs  against  the  de- 
endant  an  attorney's  fee  •  ♦  ♦  as  may 
«  a  reasonable  compensation  for  all  legal 
ervlces  rendered  for  plaintiff  in  the  case." 
mother  remedy  the  statute  gives  the  farm- 
T  whose  land  adjoins  or  is  crossed  by  a 
allroad  is  the  right  to  recover  double  dam- 
ges  for  domestic  animals  belonging  to  him 
rblch  may  be  injured  by  engines  or  cars 
>perated  on  the  railroad  In  consequence  of 
be  failure  of  the  company  to  build  and 
na  In  tain  legal  fences,  cattle  guards,  etc. 
[he  statute  does  not  state  In  express  terms 
bat  the  farm  owner  may  maintain  an  ac- 
lon  for  the  damages  he  may  sustain  on  ac- 
count of  any  breach  of  duty  Imposed  on  the 
railroad  company,  and.  If  the  statute  Is  to 
)e  regarded  as  wholly  penal,  the  proposl- 
:lon  is  incontrovertible  that  the  remedies 
t  affords,  being  penalties,  are  exclusive,  and 
:be  cause  of  action  here  asserted  must  fail, 
since  it  does  not  fall  within  the  scope  of 
the  statute. 

In  an  action  against  a  railroad  company 
tor  damages  to  animals  resulting  from  a 
tallure  to  fence,  brought  when-  the  statute 
only  authorized  the  recovery  of  single  dam- 
ages, the  Supreme  Court  held  that  the  stat- 
Qte  should  be  regarded  as  a  police  regula- 
tion, and  therefore  penal.  Gorman  v.  Rail- 
road, 26  Mo.  450,  72  Am.  Dec.  220.  In  Har- 
nett V.  Railroad,  68  Mo.,  loc.  clt  62,  30  Am. 
Rep.  773,  the  Supreme  Court  said :  "The  stat- 
ute under  consideration  Is  unquestionably  a 
penal  statute.  It  was  so  regarded  by  this 
court  in  the  case  of  Gorman  v.  Railroad,  26 
Mo.  450,  72  Am.  Dec  220,  when  single  dam- 
ages only  were  recoverable  under  its  provi- 
sions. In  Trice  v.  H.  &  St  J.  Railroad,  49 
Mo.  440,  it  was  said :  'While  the  protection 
of  adjacent  proprietors  is  an  incidental  ob- 
ject of  the  statute,  its  main  and  leading  one 
Is  the  protection  of  the  traveling  public. 
To  Insure  such  protection  railroads  are  im- 
peratively required  to  fence  their  tracks,  and 
the  penal  liability  deemed  necessary  to  en- 
force this  requirement  is  a  matter  of  legis- 
lative discretion.'  •  *  •  Being  a  penal 
statute,  in  the  absence  of  any  constitution- 
al restriction,  the  Legislature  may  lawfully 
make  such  disposition  of  the  penalty  impos- 
^  by  it  as  will,  in  its  discretion,  best  sub- 
^rve  the  purpose  of  the  enactment  Instead 
«'  giving  the  whole  of  the  penalty  to  the 
state,  or  the  county,  or  dividing  the  penal- 
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aggnevea,  anu  lue  meuioa  aaopiea  is  uou  un- 
less a  most  efflclent  one  for  enforcing  the 
statute."  Judge  Black  voiced  the  same  opin- 
ion in  Perkins  v.  Railway,  103  Mo.,  loc.  clt 
57,  16  S.  W.  322,  11  L,  R.  A.  426,  saying: 
"Our  statute  giving  the  owner  double  dam- 
ages for  stock  killed,  where  a  railroad  Is  not 
fenced  as  required  by  law,  has  been  up- 
held In  several  cases  on  the  ground  that  the 
law  is  a  police  regulation,  and  designed  not 
only  to  protect  the  owners  of  the  stock,  but 
also  the  traveling  public,  and  that  the  Legis- 
lature might  Impose  a  penalty  for  a  viola- 
tion of  the  law  and  give  the  penalty  to  the 
owner  of  the  stock  killed.  •  •  •  The 
statute  In  question  Is  as  much  a  police  regu- 
lation as  is  the  double  damage  section,  and 
the  attorney's  fee  may  be  lawfully  Imposed 
as  a  penalty  for  the  violation  of  the  law. 
It  Is  a  i)enalty  allowed  in  all  cases  of  a 
class,  and  the  objection  that  the  law  is  spe- 
cial legislation  Is  not  well  taken." 

Afterward  the  Supreme  Court  following 
the  opinion  of  the  Supreme  Court  of  the 
United  States  In  Railroad  v.  Ellis,  165  U. 
S.  150,  17  Sup.  Ct  255,  41  L.  Ed.  666,  held 
the  provision  allowing  the  recovery  by  the 
plaintiff  of  an  attorney's  fee  unconstitution- 
al. Paddo<&  V.  Railway,  156  Mo.  624,  56  S. 
W.  453.  But  this  ruling  was  placed  on  the 
ground  that  a  penalty  could  not  be  Inflict- 
ed on  one  class  of  litigants  and  not  others, 
and  is  wholly  foreign  to  the  question  of 
whether  the  remedies  provided  for  breaches 
of  the  duties  Imposed  by  the  statute  are 
penal  or  otherwise.  It  Is  one  thing  to  pen- 
alize a  man  for  falling  to  perform  a.  duty 
imposed  on  him  by 'law,  and  quite  another 
tblng  to  punish  him  for  unsuccessfully  de- 
fending a  suit  prosecuted  against  him.  The 
St  Louis  Court  of  Appeals,  In  Sheridan  v. 
Railway,  56  Mo.  App.,  loc.  clt  71,  In  a  farm 
crossing  case,  held  that  the  action  is  main- 
tainable, saying:  "The  statute  Imposed  on 
the  defendant  this  duty,  and.  If  it  failed  to 
perform  It,  the  plaintiff  had  the  right  under 
the  statute  to  construct  the  crossing  and  sue 
and  recover  from  the  defendant  its  cost  Sec- 
tion 2611,  Rev.  St  1889,  now  section  1105, 
Rev.  St  1899  (Ann.  St  1906,  p.  945).  But 
this  statutory  remedy  is  not  exclusive,  and 
it  has  been  so  held  both  by  this  court  and  the 
Supreme  Court"  The  decision  of  the  Su- 
preme Court  referred  to  was  Baker  v.  Rail- 
road, 57  Mo.  265 ;  but  in  that  case  the  fail- 
ure to  construct  the  crossing  constituted  a 
breach  of  a  contractual  obligation  of  the  rail- 
road company  to  the  landowner,  and  it  was 
held  that  the  owner  might  have  sued  for 
specific  performance  of  the  contract,  for 
damages  on  account  of  its  breach,  or  might 
have  put  In  the  crossing  himself  and  compel- 
led the  defendant  to  reimburse  him — an  en- 
tirely different  question  from  that  decided 
In  the  Sheridan  Case.  Recently,  in  Mangold 
y.  Railway,  116  Mo.  App.  606,  92  S.  W.  753, 
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breach  of  the  duty  to  fence,  that  the  statute 
is  penal,  must  be  strictly  constmed,  and,  as 
it  "states  the  responsibility  of  the  company, 
we  think  It  must  be  limited  to  the  particu- 
lars enumerated." 

These  apparently  conflicting  decisions  may 
be  harmonized  only  on  one  theory,  viz.,  that 
In  enacting  the  statute  the  Legislature  in- 
tended there  should  be  a  radical  difference 
in  nature  between  the  duty  to  fence  and  that 
of  constructing  farm  crossings.  The  fact 
that  the  obligation  to  fence  has  for  its  main 
object  the  protection  of  the  traveling  pub- 
lic, while  that  to  construct  and  maintain  a 
farm  crossing  Inures  to  the  sole  benefit  of 
the  farm  owner,  would  appear  to  afford  a 
plausible  reason  for  saying  that  a  statu- 
tory cause  of  action  arising  from  a  breach 
of  the  first  of  these  obligations  is  penal 
in  character,  since  it  belongs  to  a  person  not 
a  member  of  the  class  whose  protection  was 
the  main  purpose  of  the  enactment,  while 
a  cause  predicated  on  a  violation  of  the  obli- 
gation to  construct  a  farm  crossing  belongs 
to  the  person  for  whose  t)eneflt  the  statute 
was  enacted,  and  Is  purely  compensatory. 
In  this  view,  the  statutory  remedies  are  ex- 
clusive in  the  first-mentioned  class  of  cases, 
but  not  in  the  second,  since  the  breach  of  the 
duty  Imposed  either  by  the  common  law  or 
by  provision  of  the  statute  not  intended  to 
be  penal  would  support  an  action  for  dam- 
ages, regardless  of  whether  such  remedy  was 
expressly  mentioned  in  the  statute.  In  such 
cases  statutory  remedies  are  merely  cumu- 
lative, and  not  exclusive.  Such,  evidently, 
was  the  conclusion  reached  by  this  court  In 
Quantock  v.  Railway,  117  Mo.  App.  469,  74 
8.  W.  1034,  and  by  the  Supreme  Court  in  the 
same  case,  197  Mo.  93,  84  S.  W.  978.  In  that 
case,  the  question  we  now  are  called  on  to 
decide  was  not  discussed  by  either  court,  but 
its  solution  was  necessary  to  the  decision 
rendered  by  both  courts;  and,  as  the  con- 
clusion reached  by  them  must  have  agreed 
with  that  we  have  just  expressed,  we  must 
pronounce  It  sound,  for  the  reason.  If  for 
no  other,  that  it  is  the  last  expression  of 
the  Supreme  Court  on  this  subject  Conse- 
quently we  hold  that  plaintiff  is  entitled  to 
maintain  an  action  for  damages  resulting 
from  defendant's  failure  to  put  in  the  cross- 
ing. 

There  Is  nothing  In  the  suggestion  that 
plaintiff  necessarily  received  compensation 
for  the  damages  he  now  would  recover  in 
the  award  given  him  in  the  condemnation 
suit,  by  which  defendant  acquired  a  right 
of  way  over  his  land.  To  the  contrary,  we 
must  assume  that,  since  the  statute  required 
defendant  to  give  plaintiff  a  crossing,  the 
court,  acting  In  the  belief  that  the  duty 
would  be  performed,  allowed  plaintiff  com- 


uiBrgeu. 

We  have  carefully  examined  the  otbet 
points  presented  by  defendant  for  a  mc;- 
sal  of  the  Judgment,  and  find  no  merit  In  taj 
of  them. 

Hie  judgment  is  affirmed. 

BROADDnS.  P.  3.,  concurs.  BLUSOX,  J, 
concurs  in  the  result 


CITT  OF  MACON  ex  rel.   QUINCT  NAT. 
BANK  V.  JASOBB. 

(Kansas  City  Court  of  Appeals.     Misosri. 

Nov.  19,  1908.    Rehearing  Denied 

Dec.  7,  1908.) 

1.  EzcKFTiONS,  Bill  of  (t  6*)— Rsgnisnis. 

The  matteiB  of  exception,  which  mas:  b» 
stated  in  a  bill  of  exceptions,  are  the  pioce^i- 
ings  at  the  trial,  the  result  thereof,  the  afb^: 
of  the  court  on  the  motion  for  new  trial,  etc 

[Ed.  Note.— For  other  cases,  see  Elxcepbim 
Bill  of.  Cent  Dig.  {  8;  Dec  Dig.  {  6.*] 

2.  Appeal  and  Ebbob  ({  281*)  —  Bxooio- 
QuEsnonrs  Reviewable. 

Without  a  motion  for  new  trial,  only  tn«( 
appearing  on  the  record  proper  will  be  rerieni 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appetl  u< 
Error,  Cent  Dig.  U  1650-1661 ;  Dec.  Dit  I 
281.  J 

8.  Appeal  and  Ebbob  ({  502*) — Record. 

Where  the  motion  for  new  trial  wu  nct^ 
in  the  bill  of  exceptions,  bat  the  record  javp-' 
does  not  show  that  it  was  filed,  it  will  cot  > 
considered  on  appeal. 

[B)d.  Note. — For  other  cases,'  see  Appeal  t^ 
Error,  Dec.  Dig.  i  502.*] 

Appeal  from  Circuit  Court,  Macon  Com? 
Nat  M.  ShQlton,  Judge. 

Action  by  tlie  City  of  Macon,  on  the  rdi- 
tion  of  the  Quincy  National  Bank,  apiist 
Joseph  Jaeger.  Judgment  for  plaintiff,  ui 
defendant  appeals.     Affirmed. 

R.  S.  Matthews  &  Son  and  R.  W.  Banv*. 
for  appellant  Guthrie  tt  Franklin,  tor  R- 
spondent 

ELLISON,  J.  This  action  was  broosht  <x 
a  special  tax  bill  Issued  by  a  dty  of  the  tbiri 
class  for  street  improvements  in  such  d7 
The  judgment  in  the  trial  coart  sustained  tbt 
tax  bill,  and  defendant  appealed. 

Relator  asks  that  the  judgment  be  affiiwd 
on  the  ground  that  the  record,  as  iseaernd 
In  the  abstract,  does  not  preserve  any  eme 
in  the  trial.  An  examination  of  the  ateQv; 
discloses  a  record  proper  in  wliicfa  appein 
the  petition  and  answer.  Then  follow  sit 
ters  of  exception  wMch  must  be  set  fortti  's. 
a  bill  of  exceptions.  These  are  the  proceed 
Ings  at  the  trial,  the  result  thereof,  the  a^ 
tlon  of  the  court  on  the  motion  for  new  trii' 
etc.  Here  the  motion  for  new  trial  Is  nc:«^ 
in  the  bill  of  exceptions;  bat  the  lewi 
proper,  as  distinguished  from  the  bOi  of  a- 
ceptions,  does  not  show  that  snch  moticn  vi' 
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car  in  a  leap  be  coD8ldere<l  necessary  to  es- 
cape harm,  and  broke  bis  leg  wben  he  struck 
the  ground.  Clearly,  too,  the  injury  was  sus- 
tained wblle  be  was  getting  off  the  car, 
or,  rather,  after  be  was  off.  The  argument 
is  that,  in  framing  the  contract  for  insurance 
with  those  provisos,  the  parties  did  not  in- 
tead  to  excuse  the  company  from  liability  for 
a  hurt  inflicted  in  leaving  a  car  to  escape 
violent  injury  or  death,  but  only  to  excuse  it 
If  the  insured  was  hurt  when  be  was  not 
riding  as  a  passenger  and  securely  in  or  upon 
a  car.  An  attempt  Is  made  to  bring  this  case 
within  the  rule  of  law  which  will  not  permit 
a  plaintiff  to  be  charged  with  contributory 
negligence  when  he  hurts  himself  in  an  effort 
to  escape  sudden  peril ;  but  that  principle  has 
no  application,  because  contract  law  must 
control  the  decision,  not  tbe  law  of  torts. 
Overbeck  v.  Ins.  Co.,  94  Mo.  App.  463,  457, 
68  S.  W.  236;  Hull  v.  Ace.  Ass'n,  41  Minn. 
231,  42  N.  W.  836;  Travelers'  Ina.  Co.  v. 
Snowden,  45  Neb.  249,  68  M.  W.  892;  Travel- 
.era'  Ins.  Co.  v.  Randolph,  78  Fed.  754,  24  0. 
C.  A.  305.  Tbe  Inquiry  relates  to  tbe  mean- 
ing of  tbe  contract  as  indicated  by  its  lan- 
guage, read  in  connection  with  the  purpose 
for  which  it  was  written.  Respondent  was 
Insured  as  a  commercial  traveler  in  the  class 
of  selected  risks,  and  no  doubt  his  purpose 
was  to  provide  for  indemnity  In  case  he  was 
injured  or  klUed  accidentally  in  trips  over 
his  terrltdry.  The  policy  should  be  inter- 
preted so  as  to  extend  Its  protection  over  as 
wide  a  field  of  accidental  injury  as  is  con- 
sistent with  its  language,  but  its  natural 
meaning  must  not  be  violated.  If  the  effect 
of  an  Insurance  contract  Is  clear.  It  must  be 
enforced  as  written,  without  adding  an  in- 
creased liability  by  construction;  but  as  its 
terms  are  prescribed  by  the  company,  if  they 
are  of  doubtful  meaning,  they  will  be  con- 
strued most  strongly  against  tbe  company. 
Schoonmaker  v.  Hoyt.  148  N.  T.  431,  42  N.  BL 
1059;  Janneck  v.  Ins.  Co.,  162  N.  T.  574, 
6T  N.  B.  182;  Carr  v.  Ins.  Co.,  100  Mo.  App. 
602,  75  S.  W.  180.  We  think  the  language 
of  the  policy  in  suit  admits  of  no  doubt  in 
respect  of  the  company's  duty  to  pay  double 
Indemnity.  Respondent  was  not  In  or  upon 
the  car  when  hurt,  but  was  getting  off — ^the 
two  contingencies  which  the  contract  said 
should  exempt  the  company  from  double  in- 
demnity. How  can  it  be  said  it  was  not  tbe 
intention  to  allow  single  indemnity  only,  if 
be  was  hurt  in  jumping  from  a  car  in  a  per- 
ilous emergency,  when  no  such  contingency 
is  mentioned  in  favor  of  tbe  insured?  Tbe 
policy  does  not  undertake  to  state  under 
what  circumstances  tbe  party  must  be  off 
tbe  car,  or  in  the  act  of  getting  off,  to  exclude 
double  indemnity.  If  it  enumerated  certain 
circumstances,  probably  an  injury  received 
while  off  tbe  car,  or  getting  off  under  other 


the  Insured  wds  hurt  whUe  riding  as  a  pas- 
senger in  or  upon  a  car,  and  single  indemnity 
if  he  was  hurt  while  off  or  getting  off  or  on. 
We  can  see  nothing  ambiguous  In  the  language 
used.  The  argument  is  put  forward  that, 
if  the  car  was  In  flames,  tbe  Insured  would 
have  to  stay  on  It  and  be  burnt  to  death  or 
lose  the  right  to  double  Indemnity  if  be  wa» 
in  some  way  hurt. in  escaping  from  the  con- 
flagration. All  insurance  risks  are  taken  by 
companies  on  tbe  theory  that  human  nature 
will  prompt  a  man  to  do  all  he  can  In  crlses- 
to  avoid  Injury,  and  that  tbe  Insuring  com- 
pany will  get  tbe  benefit  of  this  instinct  of 
self-preservation.  The  sum  of  tbe  matter' 
in  tbe  present  case  Is  that  appelant  was  will' 
lug  to  take  the  chance  of  double  ItabDity 
from  accidents  occurring  wblle  respondent 
was  on  a  car;  and.  If  he  preferred  to  tak» 
tbe  chance  of  Injury  or  death  in  Jumping 
off,  be  was  bormd  to  do  so  at  his  own  hazard, 
and  not  the  company's.  In  other  words,  tbe 
contract  Is  so  drawn  as  to  exempt  the  com- 
pany from  double  liability  if  the  Insured  hap- 
pens to  be  off  a  car,  or  getting  off  when  hurt, 
no  matter  for  what  reason,  and  the  company 
is  entitled  to  tbe  benefit  of  the  exemption. 
We  have  studied  all  the  cases  cited  for 
either  sid^  but  do  not  care  to  review  themr 
and  will  merely  note  them  for  the  reader  to- 
look  into  if  be  wishes.  Tbe  following  invofve 
policies  whose  terms  were  almost  Identical' 
with  those  of  tbe  policy  at  bar,  and  in  which 
companies  were  exonerated  from  accidents- 
occurring  under  similar  circumstances:  'Van 
Bokkelen  v.  Ins.  Co.,  34  App.  Dlv.  899,  64 
N.  Y.  Supp.  307;  Anable  v.  Ins.  Co.,  78  N.  J. 
Law,  320,  63  Atl.  92 ;  Smith  v.  Ins.  Co.,  US 
Iowa,  217,  88  N.  W.  368,  56  U  R.  A.  271.  9t 
Am.  St.  Rep.  153 ;  iBtna  Ins.  Co.  v.  Vandecarr 
86  Fed.  282,  30  C.  O.  A.  48;  Miller  v.  InSL 
Co.,  89  Minn.  548,  40  N.  W.  839;  Hull  t. 
Ins.  Co.,  41  Minn.  281,  42  N.  W.  936 ;  Hus- 
ton V.  Ins.  Co.,  66  Ohio  St  246,  64  N.  n  123; 
Travelers'  Ins.  Co.  v.  Snowden,  45  Neb.  290', 
63  N.  W.  392;  Travelers'  Ins.  Co.  v.  Btxmk- 
over,  71  Ark.  123,  71  8.  W.  246.  These  cases- 
are  supposed  to  favor  respondent's-  position, 
and  perhaps  they  do  in  some  measure, 
Northrup's  Adm'r  v.  Ins  Co.,  43  N.  T.  516^, 
8  Am.  Rep.  724;  Tooley  v.  Assur.  Co.,  3 
Blss.  399,  Fed.  Cas.  No.  14,09a  The  cases 
of  Insurance  Company  v.  Mulr,  126  Fed.  926^ 
61  C.  C.  A.  456,  and  Fidelity  &  Casualty  Ck>. 
V.  Morrison,  129  111.  App.  360,  do  not  help 
him.  In  the  Mulr  case  the  policy  provided^ 
for  double  indemnity  if  tbe  insured  was  IXf 
Jnred  while  riding  as  a  passenger  "in  or  00 
a  public  conveyance  provided  by  a  carrier  ef 
passengers  and  propelled  by  st^m,"  etc.  The 
insured  went  on  tbe  platform  to  vomit,  and 
was  thrown  from  it  and  killed.  The  court 
decided  tbe  double  indemnity  clause  covered 
injuries  received  while  the  Insured  was  e* 


vieyanee  propelled  by  steam,"  etc.  Morrison 
fell  from  an  elevated  train  in  tbe  suburbs 
of  Chicago  and  was  Icilled.  The  opinion  rea- 
soned on  the  facts,  and  concluded  tbey  prov- 
ed that  when  Morrison  fell  off,  one  of  bis 
feet  was  on  the  step  of  the  car,  bis  other  foot 
liad  been  raised  from  the  station  platform, 
and  he  w&a  holding  by  the  handrail  of  the 
car;  hence  the  conrt  held  he  was  actually 
on  the  car  as  a  passenger. 

The  Judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  the  court  to  set 
aside  the  Judgment  for  double  Indemnity  and 
enter  Judgment  for  single.    All  concur. 


THOMPSON  et  al.   v.  MISSOURI  PA.C. 

RT.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri.    Nov. 

16,  190&    Rehearing  Denied  Dec.  7,  1908.) 
Attobnet   and   Cliknt   (g    101*)— Scope   of 

Emflotment. 

Plaintiffs,  nonreBldent  attorneys,  hired  a 
resident  firm  of  lawyers  to  conduct  a  suit  to 
judgment  for  part  or  plaintiffs'  contingent  fee. 
Tbe  resident  attorneys  and  the  parties  to  the 
action  made  a  settlement,  agreeing  upon  a  judg- 
ment and  that  defendant  should  pay  the  sum  to 
the  cleric  of  court,  which  it  did.  Held,  that  the 
resident  attorneys  acted  within  the  scope  of 
their  employment  in  effecting  the  settlement, 
and  plaintiffs  could  not  subsequently  enforce 
against  defendants  their  lien  for  the  contingent 
fee. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  |  209;    Dec.  Dig.  8  101.*] 

Appeal  from  Circuit  Court,  Buchanan  Coun- 
ty ;  C.  A.  Mosman,  Judge. 

Action  by  6.  M.  Thompson  and  others 
against  the  Missouri  Pacific  Railway  Compa- 
ny. Judgment  for  plaintiffs,  and  defendanct 
appeals.    Reversed. 

Martin  L.  Clardy  and  Ben  J.  Woodson,  for 
appellant.  J.  W.  Boyd  and  Thompson  ft 
Thompson,  for  respondents. 

ELLISON,  J.  The  plaintiffs  are  attorneys  at 
law.  They  claim  a  lien  on  a  Judgment  in  fa- 
vor of  their  client  rendered  against  the  de- 
fendant for  f2,500.  This  action  was  brought 
to  enforce  the  lien.  It  was  sustained  in  the 
trial  court,  and  defendant  has  brought  the 
case  here. 

It  appears  that  one  Gordon  L.  Rowe,  an  un- 
married man,  was  killed  in  the  state  of  Ne- 
braska through  the  negligence  of  the  defend- 
ant, and  that  his  mother,  who  was  appointed 
his  legal  representative,  eniployed  the  plain- 
tiffs, who  resided  in  this  state,  to  prosecute 
an  action  for  damages  in  the  courts  of  Ne- 
braska, agreeing  to  pay  them,  as  compensa- 
tion for  their  services,  40  per  cent  of  the 
sum  which  might  be  recovered.    The  laws  of 


to  "secure  all  evidence  in  the  case,"  and  bad 
him  agree  to  pay  one-balf  of  all  expenses  c: 
the  snit,  and  that  he  should  receive  tlMiefcr 
20  per  cent  of  the  amount  recovered;  tLi: 
Is  to  say,  one-half  of  what  they  were  to  gM 
from  Mrs.  Rowe.  Plaintiffs  then  also  tbrc- 
selves  employed  Pltzer  ft  Hayward,  a  firm  '.f 
attorneys  In  Nebraska,  to  assist  them  In  In- 
stituting and  conducting  tbe  snlt  to  &iii  i 
Judgment  For  the  services  ot  tliis  fira  '■ 
plaintiffs  were  to  pay  them  12^  per  cenL  o(  | 
the  amount  recovered.  Both  these  contracn 
were  in  writing,  and  It  will  be  seoi  tfai:  , 
plaintiffs  contracted  away,  for  assistance,  the 
far  greater  part  of  what  tliey  -were  to  get  , 
for  their  services.  But  of  this  we  need  not  be 
concerned,  nor,  in  view  of  the  conclusion  at 
which  we  have  arrived,  need  we  take  farther 
notice  of  the  plaintiffs'  contract  with  Holmes 
When  the  case  was  about  to  come  up  in  tbv 
Nebraska  court  for  trial,  Mrs.  Rowe,  the 
plaintiff  in  that  case,  asked  these  plaiiiiiff^s 
to  go  there  to  take  part  They  could  not  d<> 
so — whether  because  they  felt  that  Pitzer 
ft  Hayward  were  on  the  ground  and  could  d" 
all  that  was  necessary  need  not  be  inquired. 
Mrs.  Rowe  was  there.  It  was  there  agreed 
by  the  attorneys  for  the  defendant  railway 
and  Mrs.  Rowe  and  Pltzer  &  Hayward  that 
Judgment  should  be  rendered  against  tbe 
railway  for  $2,500  and  costs,  and  that  defend- 
ant should  pay  the  Judgment  to  the  clerk  of 
tbe  court,  which  It  did.  The  costs  bein; 
$134.25,  tbe  total  sum  paid  in  satisfaction  uf 
the  Judgment  was  $2,634.25.  The  manner  in 
which  this  was  paid  out  by  tbe  clerk  is  not 
clear.  It  seems  from  Mrs.  Rowe's  testimony 
that  she  only  received,  as  the  plaintiff,  $1.- 
500,  which  would  be  the  Judgment  less  40  per 
cent,  which  was  originally  agreed  upon  to  be 
paid  to  these  plaintiffs,  and  which  they  after- 
wards agreed  to  share  up  with  Holmes  and 
Pltzer  &  Hayward,  as  already  stated.  It  is 
a  fair  inference  from  the  record  that  Holmes 
received  what  was  to  be  paid  to  him,  and  so 
did  Pitzer  &  Hayward.  At  least  they  appe-jr 
to  be  satisfied. 

But,  however  unsatisfactory  the  record 
may  be  as  to  the  distribution  of  the  amount 
of  the  Judgment,  It  will  not  affect  our  con- 
clusions on  the  case,  drawn  from  undisputed 
matters,  most  of  them  conceded.  They  are 
that  Pitzer  &  Hayward  were  employed  by 
these  plaintiffs  to  represent  them  in  prose<ut- 
Ing  the  case.  The  wording  of  the  employ- 
ment Is  to  "assist"  them.  But  in  fact  the; 
acted  for  them  and  were  their  ag«its.  As 
such  agents  they  could  bind  plaintiffs  as  to 
what  they  did  in  so  far  as  the  scope  of  their 
agency  wonld  permit  The  Judgment  was 
agreed  upon  in  a  fair  and  open  settlement 
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for  plaintiff,  which  permitted  a  recovery  If 
the  Jury  believed  the  speed  of  the  car  was 
higher  than  was  prudent  under  the  circum- 
stances, and  believed,  further,  the  excessive 
speed  "contributed  to  and  was  the  direct 
cause  of  the  collision."  Other  complaints  are 
that  plaintiff  was  permitted  to  prove  his  leg 
had  been  shortened  by  the  fracture,  when 
this  fact  was  not  alleged  for  special  damages, 
and  that  the  court  permitted  two  witnesses 
who  did  not  qualify  as  experts  to  testify  re- 
garding the  speed  of  the  car.  The  accident 
happened  near  the  north  end  of  the  Twelfth 
Street  Bridge,  a  structure  27  feet  wide  and 
1,200  feet  long,  which  rises  above  and  ex- 
tends over  various  steam  railroad  tracks. 
The  transit  company  operates  cars  over  this 
bridge  on  two  tracks,  of  which  the  west  Is 
used  by  south-bound  cars  and  the  east  by 
north-bound.  The  bridge  is  built,  in  the 
main,  of  timbers,  but  with  iron  trusses.  The 
surface  of  the  bridge  is  level  most  of  its 
length,  but  descends  in  a  gentle  slope  from 
a  point  250  feet  south  of  its  northern  ter- 
minus to  the  street.  Plaintiff  was  employed 
by  the  Obert  Brewing  Company  as  driver  of 
a  wagon.  About  daybreak  he  drove  on  the 
bridge  at  Its  southern  end,  near  Gratiot 
street,  and  thence  followed  the  east  track 
northward  until  he  was  close  to  the  north 
end,  when  the  car  overtook  him,  struck  the 
rear  wheel  of  the  wagon,  and  knocked  him 
from  the  wagon  seat  to  the  street,  where  he 
lay  unconscious.  The  roadt)ed  or  driveway 
of  the  bridge  is  about  19  feet  3  inches  wide. 
On  either  side  is  a  space  2  feet  4  inches  wide 
from  the  sidewalk  to  the  first  rail  of  the  car 
track;  the  Intermediate  space  being  taken 
up  by  the  two  tracks,  each  4  feet  10  inches 
wide,  with  a  space  between  them  of  the  same 
width.  A  person  could  hardly  drive  across 
the  bridge  without  proceeding  on  one  track 
or  the  other,  plaintiff  said,  and  he  was  travel- 
ing along  the  east  trade,  the  one  on  which 
cars  iran  northward,  .the  way  he  was  going. 
By  driving  on  this  track  he  avoided  meeting 
north-bound  cars,  as  he  would  have  done  had 
he  used  the  west  track. 

1.  Plaintiff  swore  that  when  he  drove  on 
the  bridge  at  Gratiot  street  he  looked  and 
listened  for  cars,  and  neither  heard  nor  saw 
any,  again  looked  some  200  feet  from  where 
the  collision  occurred,  and  was  listening  all 
the  time,  but  never  beard  the  rumble  of  a 
car.  or  the  sound  of  a  warning  gong.  Some 
witnesses  who  were  on  the  car  testified  they 
heard  no  warning  given,  though  one  of  them 
swore  he  stepped  to  the  front  door  of  the 
car  just  prior  to  the  collision  and  saw  plain- 
tifPs  wagon  plainly  visible  ahead.  Witnesses 
testified  the  speed  of  the  car  at  the  time  of 
the  collision  was  30  miles  an  hour,  and  that 
the  motorman,  besides  giving  no  warning, 
did  not  slacken  speed  after  he  must  have 
seen  a  collision  was  impending.    We  discern 
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the  part  of  defendant  or  concurrence  of  neg- 
ligence on  the  part  of  plalntlfl.  The  speed  at 
which  the  car  was  nmnlng  was  excesrive,  if 
some  testimony  is  to  be  believed,  and  there 
was  neglect  in  not  warning  plaintiff  of  the 
car's  approach.  If  other  Is  to  be  beUered. 
These  are  the  acts  of  negligence  on  which  a 
recovery  was  submitted.  According  to  plain- 
tltCa  statements,  he  used  care  both  in  look- 
ing and  listening,  but  nevertheless  failed  to 
detect  the  car's  approach.  His  not  bearing 
its  ramble  is  accounted  for  by  tbe  noise  of 
trains  and  engines  switching  on  tbe  tracks 
under  the  bridge,  and  drowning  tbe  sound  ct 
tbe  trolley  car  as  It  came  up  behind.  It  l3 
contended  for  defendant  tliat  plaintiff  was  la 
a  mood  of  abstraction  when  he  should  have 
been  attentive,  as  there  was  noise  below 
which  rendered  it  difficult  to  hear  an  ap- 
proaching trolley  car.  The  testimony  of 
plaintiff  shows  he  was  on  the  watch,  bad 
looked  twice  to  tbe  rear  for  a  car,  and  bad 
listened  constantly.  He  might  bave  heard 
tbe  l>ell  If  it  had  been  rung  to  warn  bim,  evai 
though  he  did  not  hear  the  mmble  of  tbe  car. 
a  sound  which  would  be  confused  more  read- 
ily with  the  rumble  of  trains  below  than 
would  the  clang  of  the  gong.  In  oar  opinioa 
these  matters  were  all  for  tbe  Jnry  on  con- 
flicting testimony.  The  cases  of  McGauIey  v. 
Transit  Go.  179  Mo.  S83,  79  S.  W.  461.  and 
Theobald  v.  Transit  Co.,  191  Mo.  385.  90  S- 
W.  854,  cited  for  defendant,  are  not  In  point 
We  are  familiar  with  those  cases,  bat  do  not 
care  to  digest  their  facts  in  this  opinion,  and 
will  say  simply  the  plaintiffs  were  nonsnic«d 
for  special  circumstances  which  do  not  ap- 
pear in  the  present  case. 

2.  The  instruction  of  wlilcfa  complaint  is 
made  on  the  authority  of  Hof  ▼.  Transit  Oa 
(decided  by  the  Supreme  Court,  bat  not  yet 
officially  reported)  111  S.  W.  1166,  falls  out- 
side the  principle  of  said  decision.  The  in- 
struction condemned  In  the  Hof  Case  allowed 
a  verdict  for  the  plaintiff  if  the  defendant's 
negligence  directly  "contributed  to  cause  tbe 
collision";  whereas  the  present  Instructioa 
reqtilred  the  Jury  to  find  the  negligence  of  de- 
fendant, as  specified,  not  only  contributed  to 
the  collision,  but  was  the  direct  cause  of  It 
This  instruction,  and  several  given  for  de- 
fendant, told  the  Jury  plaintiff  ooald  not  re- 
cover unless  they  found  he  was  In  the  exer- 
cise of  due  care  at  the  time  of  tbe  collisiaa. 
The  thirteenth  charge  for  defendant  said.  If 
plaintiff's  n^ligence  In  any  degree  directly 
contributed  to  cause  his  injury,  he  could  not 
recover,  and  the  verdict  must  be  for  defend- 
ant. A  finding  for  plaintiff  was  excluded  if 
his  own  negligence  contributed  to  cause  liU 
injury,  and  he  was  entitled  to  recover  If  de- 
fendant's negligence  directly  contrlbnted  to 
and  caused  it,  though  some  adventltlon<i  fact 
not  constituting  negligence  of  plaintiff,  may 
have  had  something  to  do  with  tbe  acdde&t 


■<St.  Louis  Court  of  Appeals.    Misaourl.     Nor. 
17,  1908.) 

1.  Terawot  in  Common  ({  28»)— Odstinq  Co- 

TENAN-r— Accounting. 

A  tenant  in  common  ousting  his  co-tenants 
must  account  to  them  for  their  share  of  the 
rents  and  profits,  whether  the  premises  are  oc- 
cupied by  him  or  his  lessee. 

{E<d.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  H  76-88 ;  Dec.  Dig.  §  28.»] 

2.  Appeal  and  Ebrob  (§  501*)— Record — Pres- 
entation AND  BESEBVATION  OF  GBOUNDS  OF 

Review. 

Tke  question  of  propriety  in  striking  out 
items  pleaded  as  set-off  is  not  reviewable ;  the 
bill  of  exceptions  not  containing  the  motion  or 
any  exception  to  the  ruling. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
-Error,  Cent.  Dig.  {  2301 ;  Dec  Dig.  §  501.»] 

3.  Tenanct  in  CoMifoN  (I  80*)  —  MtrtjAL 
RioBTS— Taxes. 

Taxes  paid  by  a  tenant  in  common  may  be 
set  off  by  ner,  when  required  to  account  for 
rents  and  profits  to  co-tenants,  though  paid  aft- 
-er  she  ousted  them  and  while  asserting  title  ad- 
verse to  them. 

[Hd.  Note. — For  other  cases,  see  Tenancy  in 
-Common,  Cent  Dig.  i  96 ;   Dec.  Dig.  i  30.*] 

4.  IiIMITATION    OF    AcnONB    (J    61*)— AOTIOHS 

Between  Co-tenants— Accounting. 

Where  a  tenant  in  common  ousts  her  co- 
tenants  under  a  claim  of  superior  right,  their 
causes  of  action  for  an  accounting  for  rents ' 
accrue,  and  the  statute  commences  to  mn,  as  to 
each  installment  when  it  is  payable. 

[Ed.  Note. — For  other  cases  see  Limitation  of 
Actions,  Cent.  Dig.  §f  280-284;  Dec.  Dig.  { 
51.*] 

5.  Limitation  of  Actions  (|  61*)— Ousteb  of 
Co-tenants— Contribution  fob  Taxes. 

The  right  of  a  tenant  in  common  to  con- 
tribution from  her  co-tenants  for  taxes  paid  by 
her  on  the  common  lands,  iftter  she  ousted 
them,  under  a  claim  of  superior  title,  accrues, 
and  the  statute  commences  to  run  from  the 
time  of  each  payment;  so  that  she  cannot  set 
off  those  made  more  than  five  years  before 
their  action  lurainst  her  for  an  accounting  for 
rents  and  profits. 

[E<d.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §S  280-284;  Dec.  Dig.  i 

r>t.*] . 

Appeal  from  Circuit  Coart,  Greene  Ooan- 
ty ;    Jas.  T.  Neville,  Judge. 

Suit    by    Maude    L.    Starks    and    others 
against   Lizzie  Klrcbgraber.     Judgment  for 
^'defendant  and  plaintiffs  appeal.     Reversed 
«nd  remanded. 

O.  T.  Hamlin,  for  appellants.  Wright 
Bros.  &  Blair,  for  re^ondent 

NORTONI,  J.  This  is  a  suit  in  equity 
for  an  accounting  of  rents  and  profits.  Plain- 
tiffs, who  are  tenants  in  common  with  the 
defendant  of  a  certain  parcel  of  land,  filed 
their  bill  In  the  circuit  court  calling  upon 
the  defendant  to  account  to  them  for  rents 
and  profits  accrued  by  the  act  of  defendant 
In  renting  the  common  estate  to  a  stranger. 
Upon  a  bearing  the  court  found  the  issues 
for  the  defendant,  and  the  plaintiffs  appeal. 
The   several  plaintiffs  and  defendant  were 


Jacent  to  the  city  of  Springfield,  Mo.  The 
plaintiffs  owned  four-sixths  of  the  land  and 
the  defendant  owned  two-sixths  thereof.  The 
defendant  set  up  a  claim  to  the  entire  es- 
tate, denied  the  rights  of  the  plaintiffs  as 
tenants  in  common  with  her,  and  caused 
thein  to  be  forcibly  ousted  from  the  common 
estate  on  the  1st  day  of  April,  1899.  On  the 
same  day  the  defendant  rented  the  prem- 
ises to  a  tenant,  and  installed  him  in  posses- 
sion. The  defendant  retained  x)ossesslon  of 
the  premises  through  her  tenant  for  a  pe- 
riod of  six  years  and  seven  months,  and  un- 
til about  the  Ist  day  of  November,  1905. 
After  having  been  ousted,  plaintiffs  Institut- 
ed a  proceeding  under  the  statute  against 
the  defendant  to  Qulet  title,  as  a  result  of 
which  their  rights  in  the  premises  were  re- 
instated by  a  decision  of  the  Supreme  Court 
in  1905.  See  Stark  v.  Kirchgraber,  186  Mo. 
633,  85  S.  W.  868,  105  Am.  St  Rep.  629.  The 
law  with  respect  to  the  rights  of  tenants  In 
common  Is  well  settled  in  this  state  to  the 
effect  that  if  one  tenant  In  common  occupies 
the  whole  estate  without  any  claim  on  the 
part  of  the  co-tenants  to  be  admitted  into 
possession,  and  without  hindrance  to  him 
of  such  possession,  the  occupying  tenant  is 
not  liable  to  his  co-tenants  in  an  action  of 
account.  The  reasoning  of  the  law  in  re- 
spect of  this  proposition  is  stated  In  the  fol- 
lowing language  by  Judge  Scott  in  Ragan 
V.  McCoy,  29  Mo.  356-367:  "Each  tenant 
is  entitled  to  the  possession,  and  may  enter 
and  enjoy  If  he  will.  As  each  tenant  is  en- 
titled to  his  share  of  every  part  of  the  undi- 
vided premises,  one  tenant  cannot  gain  an 
exclusive  right  to  any  part  of  them.  He 
may  enter  and  enjoy  a  portion  less  than  his 
share,  yet  the  other  tenants  will  be  entitled 
to  their  share  of  that  portion,  as  each  tenant 
is  seised  of  his  portion  of  every  part  of  the 
undivided  premises;  so  that.  If  the  law 
were  otherwise,  one  tenant  might  refuse  to 
enter,  and  the  other  could  not  enjoy  any 
portion,  even  one  less  than  his  share,  with- 
out making  himself  liable  to  the  others  for 
a  share  of  the  profits,  and  that  without  re- 
gard to  the  fact  whether  the  occupation  was 
beneficial  or  otherwise  to  the  premises.  Of 
course,  if  one  co-tenant  ousts  another,  he 
will  be  liable  In  an  ejectment,  or  subject 
himself  to  the  law  of  forcible  entries.  But 
where  the  land  is  free  to  all,  and  each  may 
enter  If  he  will  and  enjoy  his  rights  undis- 
turbed, there  Is  no  reason  in  compelling  him 
who  does  enter  to  pay  rent  to  him  who  neg- 
lects or  obstinately  refuses  to  do  so." 

However  this  may  be,  where  one  of  the 
tenants  in  common  ousts  his  co-tenants,  as  in 
this  case,  he  may  be  held  to  account  to  them 
for  their  proportionate  share  of  the  rents  and 
profits  of  the  estate,  and  in  such  cases  it  is 
Immaterial   whether  the  premises  were   oc- 
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1.    liANDLORD    AND    TeWANT    ($    277*)— LbaSE— 

BBKA.CH  OF  Condition — Fobfeitdre— Mode. 
While  the  usual  mode  of  enforcing  for- 
feiture of  a  lease  is  by  re-entry,  either  by  an 
action  of  unlawful  detainer  or  ejectment,  any 
act  of  the  lessor,  which  unequivocally  manifests 
his  intention  to  claim  the  forfeiture  and  demand 
possession,  is  equivalent  to  a  re-entry. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §  1178 ;   Dec.  Dig.  §  277.*] 

Z  Landlord  and  Tenant  (§  103*)— Breach 
OF  Lease — Forfeiture — Re-Entry. 

A  lease  required  a  tenant  to  reimburse  the 
landlord  for  increased  insurance  premiums  be- 
cause of  the  hazardous  nature  of  the  tenant's 
business,  and  declared  that  any  violation  of  its 
covenants  should  work  a  forfeiture  if  the  lessor 
declared  the  forfeiture  by  notice  In  writing. 
The  lessor,  having  been  compelled  to  sue  for 
such  increased  premiums,  gave  the  tenant  notice 
of  his  election  to  declare  a  forfeiture  and  to 
surrender  the  premises.  Held,  that  such  notice 
terminated  the  lease,  and  was  a  complete  de- 
fense to  the  lessee's  liability  for  rent  after  a 
surrender  of  the  premises. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  i  341;  Dec.  Dig.  § 
103.»] 

3.  Landlord  and  Tenant  (§  112*)— Forfei- 

TCBic— Notice— Waiver. 

A  landlord  served  notice  of  forfeiture  under 
a  lease  providing  for  double  rent  after  such  no- 
tice. The  tenant  vacated  the  premises  as  soon 
as  he  could  procure  another  building.  He  con- 
sidered himself  liable  for  double  rent  after  no- 
tice, but  excused  his  failure  to  pay  more  than 
regular  rent  for  three  months  after  such  notice 
until  an  indebtedness  he  claimed  against  the 
lessor  was  adjusted.  Held  insufficient  to  show 
that  both  lessor  and  lessee  had  elected  to  waive 
the  declaration  of  forfeiture  and  to  continue 
the  term. 

[Ed.  Note.— For  other  pases,  see  Landlord 
and  Tonant,  Cent.  Dig.  §§  343-349;  Dec.  Dig. 
S  112.*] 

Appeal  from  St.  Louis  Circuit  Court;  Dan- 
iel D.  Fisher,  Judge. 

Action  by  Nathaniel  Baxter,  Jr.,  against 
Morris  A.  Helmann,  Jr.  Judgment  for  de- 
fendant, and  plaintiff  appeals.     Affirmed. 

Vemon  W.  Knapp  and  Thomas  J.  Rowe, 
for  appellant.  Edwin  Lee  and  Jos.  S.  Mc- 
Intyre,  for  respondent 

GOODE,  J.  On  July  20,  1902,  plaintiff 
leased  to  defendant  a  building  at  the  south- 
west comer  of  Lucas  avenue  and  Seventh 
street.  In  the  city  of  St.  Louis,  for  a  term 
of  five  years,  to  commence  on  said  date,  and 
at  a  yearly  rental  of  $4,000,  payable  in 
monthly  Installments  of  $333.33%.  In  ad- 
vance, for  which  defendant  executed  his  60 
promissory  notes  under  date  of  July  11, 
1902,  falling  due  on  successive  mouths  there- 
after. The  notes  contained  this  clause: 
"Subject  to  and  in  accordance  with  the  pro- 
visions of  the  lease  this  day  made  for  the 
leasehold  at  the  corner  of  Seventh  and  Lu- 
cas."     Defendant    took    possession    of    the 


March  19,  1904,  and  refused  to  pay  the  snb-  |{ 
sequent  rent  notes  as  they  matured.  The 
present  action  Is  on  the  note  which  fell  due 
May  20,  1904,  more  than  two  months  after 
defendant  had  vacated  the  premises.  He 
contends  plaintiff  had  declared  a  forfeiture 
of  the  lease,  and  therefore  he  (defendant) 
was  forced  to  abandon  the  premises,  and 
rightly  refused  to  pay  rent.  One  clause  of 
the  lease  provided  that,  if  the  Insurance  com- 
panies carrying  policies  on  the  building 
should  charge  Increased  premiums  because 
the  character  of  the  business  defendant  con- 
ducted Increased  the  risk  of  Are,  the  excess 
of  premiums  plaintiff  was  compelled  to  pay 
should  be  refunded  by  defendant-  Plaintiff 
demanded  reimbursement  of  Increased  pre- 
miums paid  for  the  two  years,  from  July  20, 
1902,  to  July  20,  1904,  and  on  defendant's  re- 
fusal to  reimburse  him,  suit  was  instituted 
to  recover  the  amoimt  of  the  excess  plaintiff 
paid  In  consequence  of  the  Increased  Are 
hazard  due  to  defendant's  business.  These 
actions  resulted  In  judgments  for  plaintiff 
for  several  hundred  dollars,  being  the  amount 
of  premiums  paid  by  him  for  insurance  In 
excess  of  what  would  have  been  charged 
had  not  defendant's  business  Increased  the 
risk  of  a  fire  loss  on  the  building.  The  lease 
contained  a  provision  that  any  violation  of 
Its  covenants  or  agreements  by  defendant 
or  those  under  him,  should  work  a  forfeiture 
of  the  lease.  If  the  lessor  declared  a  forfei- 
ture by  notice  in  writing,  delivered  to  the 
lessee,  and  that  the  lessee  should  pay  double 
rent  for  every  day  he  occupied  the  premises 
after  the  lease  was  forfeited.  On  November 
7,  1903,  plaintiff  notified  defendant  in  writ- 
ing the  lease  was  forfeited  because  plaintiff 
had  determined  defendant  had  violated  a 
covenant  by  refusing  to  repay  plaintiff  the 
excess  of  premiums  paid  by  the  latter  for 
insurance.  In  consequence  of  defendant's 
business.  The  notice  said  defendant,  by  re- 
fusing to  pay  the  premiums,  had  produced 
and  worked  a  forfeiture  of  the  lease:  tint 
the  lessor  declared  the  same  canceled  and 
forfeited,  notified  defendant  of  the  termina- 
tion of  his  tenancy,  and  demanded  he  forth- 
with vacate  the  premises  and  surrender  and 
deliver  up  the  same  to  plalntiflt  with  all 
their  appurtenances.  On  receipt  of  this  no- 
tice defendant  began  to  arrange  for  oth- 
er quarters,  and  subsequently  rented  store 
rooms  on  Washington  avenue.  When  he 
was  served  with  notice  defendant  said  he 
would  see  his  attorney,  and.  If  advised  be 
was  bound  to  vacate,  would  do  so.  The  evi- 
dence In  this  cause  shows  defendant  conduct- 
ed a  business  so  hazardous  as  to  increas* 
the  rate  of  insurance.  On  February  4,  l&M. 
defendant  notified  plaintiff  that  pursuant  to 
the  prior  notice  of  forfeiture  given  by  plain- 


'*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  ladexM 


BADER  v.  CHICAGO  MILL  &  LUMBER  CO. 

(St  Louis  Court  of  Appeals.    Missouri.     Nov.  5, 

1908.     Rehearing  Denied  Dec.  1,  1908.) 

1.  Afpkai.  and  Ebbob  (S  1022*)  —  Rbview — 
Findings  of  Refebee. 

Where  a  reference  and  referee  are  agreed 
on  by  the  parties  to  a  law  action  the  referee's 
findings  of  the  facts  approved  by  the  trial  court 
are  conclusive  on  appeal,  if  supported  by  sub- 
stantial evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4015;   Dec.  Dig.  §  1022.*] 

2.  Appeal  and  Ebbob  (|  848*)  — Review  — 
Findings  of  Reefbee. 

If  a  referee  has  erred  in  his  conclusions  of 
law,  the  Court  of  Appeals  may  set  aside  the 
erroneous  conclusions,  and  apply  the  law  as 
found  by  it  to  the  facts  found  by  the  referee. 

[M.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  S48.*] 

3.  CONTBACTS   (§   170*)— Constbuction— CON- 
BTBDcnoN  Given  by  Pakties. 

The  rule  that  a  practical  construction  of  a 
contract  by  the  parties  themselves  is  a  proper 
guide  to  its  meaning  applies  only  where  the  con- 
tract is  ambiguous  or  obscure  in  its  term.';,  or 
wliere  there  is  some  uncertainty  as  to  the  ob- 
jects or  subject-matter. 

[Ed.  Note.^For  other  cases,  see  Contracts, 
Cent.  Dig.  8  753 ;    Dec.  Dig.  §  170.*] 

4.  CoNTBACTs  (§  194*) — Constbuction. 

A  contract  provided  that,  to  pay  certain 
debts  due  to  first  party  as  well  as  for  debts  due 
a  certain  bank  for  which  first  party  was  in- 
dorser,  second  party  empowered  first  party  to 
collect  and  apply  toward  payment  of  the  debts 
due  first  party  and  the  bank  the  proceeds  of  cer- 
tain timber  belonging  to  second  party,  also  that, 
after  a  claim  of  a  mill  company  against  second 
party  had  been  paid,  the  proceeds  from  timber 
from  certain  land  should  be  subject  to  first 
party's  order  until  the  debts  mentioned  in  the 
contract  should  be  paid.  Held,  that  the  pro- 
ceeds of  the  timber,  after  paying  the  debt  to  the 
mill  company,  was  to  be  applied  in  payment  of 
the  specific  debts  mentioned  and  described  and 
then  due,  and  not  to  debts  contracted  after  the 
execution  of  the  contract. 

[E5d.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  §  194.*] 

5.  Estoppel  (§  55*)— Means  of  Knowledge 
Open  to  Both  Pabties. 

Where  the  means  of  knowledge  are  equally 
open  to  both  parties,  silence  or  some  act  done 
doM  not  estop  the  party  doing  the  act  or  re- 
maining silent ;  and  hence,  where  a  contract 
providing  for  the  application  of  proceeds  of  lum- 
ber belonging  to  second  party  to  payment  of 
specified  debts  due  first  party  and  a  bank  after 
Ifquidation  of  defendant's  claim  was  in  posses- 
sion of  first  party's  son  who  continued  the  busi- 
ness after  his  father's  death,  the  fact  that  de- 
fendant's agent  told  the  son  that  the  contract 
was  all  right,  that  he  (the  agent)  would  stand  to 
it,  and  anything  the  son  sold  second  party  was 
all  right,  would  not  estop  defendant  from  deny- 
ing that  the  subsequent  sales  by  first  party's 
son  were  covered  by  the  contract,  and  to  be  paid 
for  by  the  proceeds  of  the  lumber,  hut  it  could 
contend  for  a  true  interpretation  of  the  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  §§  138,  139;    Dec.  Dig.  §  55.*] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty;  Henry  C.  Riley,  Judge. 

Action  by  J.  W.  Bader,  administrator, 
against  the  Chicago  Mill  &  Lumber  Company. 


eree,  and  defendant  appeals.    Reversed  aal 
rendered. 

B^aris  &  Oliver,  for  appellant  C.  G.  aq)- 
ard  and  S.  J.  Corbett,  for  respondent 

BLAND,  P.  J.  The  action  Is  bottomed  (o 
the  following  contract:  "This  agreement, 
made  and  entered  into  this  thirty-flrst  day  of 
July,  1900,  by  and  between  W.  H.  Hnffmu. 
of  Pemiscot  county,  In  the  state  of  Missouri, 
party  of  the  first  part,  and  J.  W.  Thompson, 
of  Pemiscot  county,  Missouri,  party  of  tbf 
second  part,  wltnesseth:  That  the  said  psrti 
of  the  second  part,  In  consideration  of  the 
covenants  and  agreements  herein  containei 
and  In  consideration  of  and  In  order  to  psj 
certain  debts  due  and  owing  to  first  party,  u 
well  as  for  debts  due  Pemiscot  County  Baat 
for  which  said  first  party  Is  Indorser,  tbe 
second  party  agrees  to  and  with  the  said  6rs 
party,  that  said  first  party  shall  be  emposa- 
ed  to  collect  and  shall  collect  and  apply  t»- 
ward  the  payment  of  the  debts  due  to  the 
said  first  party  and  to  Pemiscot  County  Baal 
the  proceeds  of  all  timber  which  I  iu" 
bought  from  Joe  Little,  Frank  Avis,  Scott 
McDonald,  also  the  timber  on  forty  acw 
land  bought  of  John  Sullivan,  near  Kinfolis 
Ridge,  and  that  which  is  on  my  land,  airf 
all  the  timber  now  on  the  bank  of  river,  »D 
on  Island  16  and  under  contract  to  Chlcaso 
Mill  &  Lumber  Company,  and  any  and  sU 
timber  which  I  may  come  In  possession  of. 
excepting  a  claim  of  Chicago  Mill  &  Lumber 
Company  of  $303,  which  Is  to  be  paid  fint 
out  of  proceeds  of  said  timber ;  all  other  pro- 
ceeds of  timber  shall  be  subject  to  order  of 
said  first  party  until  the  debts  above  men- 
tioned are  paid.  This  agreement  shall  not  be 
revoked  or  rescinded  by  either  of  the  psrtls 
hereto,  until  the  whole  of  the  said  Indebted- 
ness owing  from  the  said  second  party  to  the 
first  party  and  Pemiscot  Cotmty  Bank  shili 
have  been  paid  and  discharged  in  full;  ^ 
vided,  that  the  same  may  be  revoked  ami 
rescinded  If  both  of  said  parties  hereto  agree 
to  revoke  and  rescind  the  same.  This  agse- 
ment  shall  be  taken  and  considered  by  * 
Chicago  Mill  &  Lumber  Company  as  an  onler 
for  the  payment  of  said  sum  to  the  said  W 
party.  This  agreement  may  be  accepted  bj 
the  said  Chicago  Mill  &  Lumber  Ompaiy  bj 
their  indorsement,  but  the  same  shall  be » 
valid  and  binding  upon  the  parties  hereto  u 
though  indorsed  by  said  party  above  named. 
The  defendant  accepted  the  provisions  of  tto 
contract,  and  from  time  to  time  paid  ffl*!* 
to  W.  H.  Huffman  In  recognition  of  Its  «(■ 
ceptance. 

The  facts  and  circumstances  leading  np  '" 
and  existing  at  the  time  the  contract  f>s 
made,  succinctly  stated,  are  as  follows;  The 
mill  company  had  a  contract  with  Thompson 
for  the  delivery  of  timber  on  the  bante  »' 


•For  other  cases  see  same  topic  and  lectlon  NUMBER  Id  Dec.  &  Am.  Digs.  1907  to  date.  £  Reporter  Into* 


the  contract  sued  on  was  entered  Into.  Some 
of  the  timber  Thompson  agreed  to  deliver 
WEB  to  be  cut  from  hla  own  land,  the  balance 
from  the  lands  of  the  parties  named  In  the 
contract,  which  timber  the  mill  company  had 
purchased  for  Thompson.  Huffman  was  en- 
gaged In  a  general  mercantile  business  at 
Caruthersville,  and  Thompson  had  become 
Indebted  to  him  in  the  sums  named  in  the 
contract  After  the  execution  of  the  contract, 
Huffman  furnished  Thompson  such  supplies 
on  credit  as  were  'necessary  to  enable  him  to 
continue  the  delivery  of  logs  on  bis  contract 
with  defendant  Huffman  died  January  1, 
1901,  at  which  date  Thompson  owed  him  the 
sum  of  $358.68  for  sappUes  furnished  after 
the  execution  of  the  contract  After  Huff- 
man's death,  his  son  Carl  continued  the  mer- 
cantile business  in  bis  father's  name,  and 
continued  to  extend  credit  to  Thompson  un- 
til the  amount,  Including  the  notes  mentioned 
In  the  contract,  amounted  to  |1,311.19,  exclu- 
sive of  credits  by  payments  made  by  the  mill 
company.  The  action  Is  to  recover  this  bal- 
ance. By  agreement  of  parties  the  cause  was 
referred  to  B.  A.  McKay,  Esq.,  as  referee. 
McE^y  qualified,  beard  the  evidence,  and 
made  the  following  report  to  the  court:  "I, 
the  undersigned,  duly  appointed  by  the  Pemi- 
scot circuit  court  as  referee  to  hear  and  try 
all  the  Issues  in  said  cause,  a  certified  copy 
of  which  appointment  is  hereto  annexed,  do 
hereby  report  my  proceedings  as  sucb  ref- 
eree: I  did  on  the  16th  day  of  May,  1906, 
take  tbe  oath  prescribed  by  law,  which  said 
oath  Is  hereto  annexed,  and  herewith  return- 
ed. And  on  the  17th  day  of  May,  1906,  said 
plaintiff  appearing  by  S.  J.  Corbett  and  O.  O. 
Shepard,  bis  attorneys,  and  said  .defendant 
appearing  by  Farls  and  Oliver,  its  attorneys, 
and  both  parties  waiving  notice  by  the  ref- 
eree of  tbe  time  and  place  for  the  hearing  of 
said  cause,  announced  themselves  ready  for 
tbe  hearing  of  said  cause,  I  proceeded  to  hear 
the  evidence.  The  evidence  offered  by  both 
plaintiff  and  defendant,  together  with  the 
rulings  thereon,  will  appear  by  the  transcript 
thereof  hereto  annexed,  which,  together  with 
the  exhibits  offered  and  referred  to  in  said 
hearing,  and  which  are  attached  to  the  tran- 
script of  the  evidence,  make  a  part  of  this 
report  Upon  the  evidence  thus  adduced  I 
find  the  facts  to  be  as  follows :  On  the  81st 
day  of  July,  1900,  one  J.  W.  Thompson,  who 
^'as  Engaged  in  placing  along  the  banks  of 
tbe  Mississippi  river  certain  logs  for  the  de- 
fendant herein,  and  being  a  man  of  limited 
means,  desired  to  have  plaintiff  furnish  him 
with  merchandise  and  extend  to  him  certain 
other  credit;  that  ujwn  said  Slst  day  of 
July,  1900,  said  J.  W.  Thompson  and  W.  H. 
Huffman  made  and  entered  Into  a  written 
contract,  by  wbicb  said  Thompson  agreed  to, 
and  by  the  terms  of  said  contract  empowered 
said  W.  H.  Huffman  to  collect  all  moneys  due 
to  said  J.  W.  Thompson  by  defendant  herein 


by  said  Huffman.  By  the  terms  of  said  con- 
tract certain  indebtedness  was  expressed  as 
being  the  debts  due  and  owing  by  said 
Thompson'  to  said  Huffman,  as  well  as  cer- 
tain debts  due  Pemiscot  Coimty  Bank.  I  fur- 
ther find  that  said  defendant  herein  became 
guarantor  for  said  l^hompson  under  the 
terms  of  said  contract;  that  subsequent 
to  tbe  making  of  said  contract  said  defend- 
ant notified  said  Huffman  that  It  had  been 
Informed  that  Thompson  Intended  glvln? 
blm,  said  Huffman,  an  order  for  all  bal- 
pnce  due  on  all  logs;  and  that  as  soon  as 
defendant  was  notified  of  such  fact  It  would 
pay  no  money  to  any  one  except  HufTman.  I 
further  find  that  on  the  Ist  day  of  January, 
1901,  said  W.  H.  HufTman  d^arted  this  life, 
and  that  said  J.  Vf.  Thompson  was  at  said 
date  then  Indebted  to  said  W.  H.  Huffman  In 
a  considerable  sum ;  that  subsequent  to  the 
death  of  said  W.  H.  Huffman,  Carl  Huffman, 
the  son  of  the  deceased,  carried  on  and  con- 
ducted said  mercantile  business  of  the  said 
W.  H.  Huffman  for  the  benefit  of  the  estate; 
that  said  Carl  Huffman  was  uncertain  as  to 
his  right,  after  the  death  of  said  W.  H.  Huff- 
man, to  further  extend  credit  under  the  terms 
of  this  contract,  and,  before  proceeding  fur- 
ther under  said  contract,  he  advised  with 
said  Thompson  and  with  one  D.  L.  Russell, 
who  was  the  agent  of  the  defendant  as  to 
the  propriety  of  proceeding  further  under  tbe 
terms  of  said  contract;  that  they  all  con- 
ferring together  interpreted  said  contract  to 
give  Carl  Huffman  the  right  representing 
the  estate  of  W.  H.  Huffman,  to  continue 
furnishing  Thompson  tbe  same  as  W.  H. 
Huffman  had  been  doing  in  bis  lifetime,  and 
that  J.  W.  Thompson  was  to  receive  no  mon- 
ey out  of  said  logs  until  tbe  Indebtedness 
then  owing  to  the  estate  of  W.  H.  HufTman, 
as  well  as  all  tbe  goods,  moneys,  and  mer- 
chandise furnished  said  J.  W.  Thompson  by 
Carl  Huffman,  was  paid  in  full ;  that  there- 
after and  upon  that  basis  said  Carl  Huffman 
continued  to  fumlsb  said  J.  W.  Thompson 
with  the  gqoAa,  wares,  and  merchandise  as 
set  out  in  tbe  Itemized  statement  filed  with 
tbe  petition  of  plaintiff  herein,  which  fact 
was  fully  known  to  the  agent  D-  L-  Russell, 
of  defendant,  Carl  Huffman  frequently  ask- 
ing said  agent  D.  L.  Russell,  when  the  pay- 
ment would  be  made  for  tbe  goods,  wares, 
and  merchandise  he  was  then  furnishing  said 
J.  W.  Thompson.  I  further  find  that  during 
the  life  of  said  contract  that  J.  W.  Thomp- 
son delivered  to  defendant  |3,569.69  worth 
of  logs,  all  of  which  said  amount  was  paid  to 
said  J.  W.  Thompson  or  on  his  drafts  and 
orders  except  $303,  the  amount  due  and  ow- 
ing to  defendant  from  J.  W.  Thompson  at  the 
date  of  said  contract  1763.91,  which  was  paid 
through  W.  H.  Huffman  during  bis  lifetime 
and  Carl  Huffman  conducting  the  business 
of  deceased  for  the  benefit  of  the  estate,  leav- 
ing a  balance  of  12,492.78,  out  Of  wbicb  to 


(endant  paid  said  iUnonnt  to  J.  W.  Thomp- 
son or  through  hla  ordeia.  Am  a  concliudon 
of  law  from  the  above  facta,  I  find  that  de- 
fendant, having  together  with  Oarl  Hntbnan 
and  J.  W.  Thompson  construed  said  contract 
so  as  to  permit  said  Carl  Huffman  to  con- 
tinue furnishing  said  Thompson,  and  having 
received  the  benefits  therefrom,  that  defend- 
ant l8  now  estopped  to  deny  the  validity  of 
the  entire  transaction  under  said  contract 
I  therefore  recommend  that  judgment  be  ren- 
dered In  favor  of  plaintiff  in  the  sum  of 
$590.90,  balance  due  on  the  store  account, 
and  $748.84,  balance  due  on  notes,  making  a 
total  of  $1^49.74.  And  all  the  said  papers, 
exhibits,  evldraice.  orders,  proceedings,  and 
report  are  herewith  returned  to  court,  as 
witness  my  hand  this,  the  eighteenth  day  of 
July,  1906.  B.  A.  McKay,  Referee."  De- 
fendant moved  to  set  aside  the  report,  as- 
signing 12  reasons  therefor.  The  court  over- 
ruled the  motion,  approved  the  report,  and 
entered  Judgment  for  plaintiff  as  recommend- 
ed by  the  referee. 

As  stated  above,  the  reference  and  th» 
referee  were  agreed  on  by  both  parties,  and, 
the  action  being  one  at  law,  the  referee's 
finding  of  the  facts,  when  approved  by  the 
trial  Judge,  are  conclusive  on  an  appellate 
court,  if  supported  by  substantial  evidence, 
loung  V.  Powell,  87  Mo.  128;  Vogt  v.  But- 
ter, 105  Mo.  479,  16  S.  W.  512;  Howard 
County  T.  Baker,  119  Mo.  397,  24  S.  W. 
200;  Blssell  v.  Warde,  129  Mo.  439,  81  S. 
W.  928;  Roberts  v.  Hendrlckson,  75  Mo. 
App.  484;  Lee  v.  Dunn,  29  Mo.  App.  467. 
We  think  there  is  substantial  evidence  to 
support  the  referee's  finding  of  the  facts,  and 
therefore  will  not  disturb  the  same.  But,  if 
the  referee  erred  In  his  conclusions  of  law, 
we  may  set  aside  his  erroneous  conclusions, 
and  apply  the  law  as  we  find  It  to  the  facts 
found  by  him.  Bteffen  v.  Cl<y  of  St  Louis, 
135  Mo.  44,  86  S.  W.  81;  Llngenfelder  v. 
Walnwright  Brewing  Ck>.,  108  Mo.  578,  16  S. 
W.  844;  Moniteau  National  Bank  v.  Miller, 
73  Ma  187;  Kennard  v.  Peck,  19  Mo.  App. 
342;  Goetz  v.  Plel,  26  Mo.  App.  634.  The 
contract  between  Huffman  and  Thompson 
provided  "that  said  first  party  [Huffman] 
shall  be  empowered  to  collect  and  shall  col- 
lect and  apply  toward  the  payment  of  the 
debts  due  to  the  said  first  party  and  to 
Pemiscot  County  Bank  the  proceeds  of  all 
timber,"  etc  It  also  provided.  In  substance, 
that  after  the  payment  of  $303  to  the  mill 
company  all  the  other  proceeds  from  the  tim- 
ber (from  lands  described  in  the  petition) 
should  be  subject  to  Huffman's  order  until 
the  debts  mentioned  In  the  contract  should 
be  paid.  It  Is  therefore  not  a  matter  of 
doubt  as  to  what  the  parties  meant  namely, 
:tbat  the  proceeds  of  the  timber  to  be  deliver- 
ed to  defendant  by  Thompson,  after  paying 
ifals  debt  to  the  company,  should  be  applied  to 
the  sayment  of  the  meciflc  debts  mentioned 


In  the  contract  But  It  Is  contended  bj  plain- 
tiff that  the  parties  to  the  contract  comtnied 
It  as  a  secnrlty  for  su^ilies  to  be  theretfta 
furnished  Thompson  by  Huffman,  and  acted 
upon  this  construction.  There  is  some  evi- 
dence In  support  of  this  contention,  and  tlie 
referee  found  as  a  fact  that  the  partiei  h 
construed  the  contract  and  so  acted  qxa 
It  Adopting  this  finding  as  the  tmth  at  ftt 
situation,  the  legal  question  presented  for  so- 
lution Is:  Shall  the  court  disregard  the  pUii 
and  unambiguous  terms  of  the  contiact  and 
adopt  that  construction  which  the  parties  put 
npon  It  thou^  that  ccmstmctiiHi  operate  to 
read  Into  the  contract  words  not  found  li 
It  and  which  cannot  be  supplied  by  impUa- 
tlon  or  by  any  reasonable  intendment,  or  1)7 
reason  of  any  doubt  as  to  the  meaning  of  the 
contract  as  written?  -  Where  the  partiea  Uias- 
selves  have  given  a  contract  a  practical  coi> 
struction,  their  construction  la  a  proper  guide 
to  Its  meaning.  Patterson  v.  Camden,  25  Mo, 
loc.  dt  21 ;  Green  v.  Hlgbam,  161  Ub.,  loc 
dt  338^  61  S.  W.  798;  San  Jacinto  Oil  Co.  r. 
Ft  Worth  Light  &  Power  Co.,  41  Tei.  Ot. 
App.  293,  93  &  W.  173.  This  wise  and  pn> 
tlcal  rule  for  the  Interpretation  of  contrtcn 
applies  only  where  the  contract  U  ajnbi{ii- 
ous,  vague,  or  obscure  In  Its  terms,  or  vten 
there  is  some  uncertainty  as  to  the  objecQ 
or  subject-matter  Intended  to  be  embraced  in 
or  excluded  from  its  operation.  It  cannot  be 
invoked  when  there  Is  no  doubt  as  to  tbe 
meaning  of  the  contract — where  there  li  m 
room  for  interpretation.  It  is  <»il7  in  doubt- 
ful cases  that  the  action  of  the  parties  Hf 
any  Influence  in  the  Interpretation  of  tlie  cio- 
tract  Drug  Co.  v.  Saunders,  70  Mb.  App. 
loc.  clt  227,  and  cases  cited  therein.  To  gin 
the  contract  the  Interpretation  the  referee 
found  the  parties  acted  upon  would,  in  effec; 
permit  a  iMirty  to  a  plain,  unambignons  coi>- 
tract  to  vary  its  terms  l^  parol  proof  tbat 
he  and  the  other  party  did  not  act  npon  tiie 
contract  as  written,  but  upon  an  Interprett 
tlon  of  It  clearly  unwarranted  by  the  o» 
tract  as  agreed  upon  and  reduced  to  wilti* 
We  think,  therefore,  that  the  referee  and  * 
learned  circuit  Judge  were  In  error  in  tol^ 
Ing  that  the  contract  embraced  the  debts  of 
Thompson  to  Huffman  contracted  after  tk 
date  of  the  execution  of  the  contract 

Though  the  referee  did  not  so  find,  plahitiS 
contends  that  defendant  should  be  held  lUb" 
under  the  doctrine  of  equitable  eBtoppeU  Tlie 
evidence  relied  on  as  estopping  defendut 
from  denying  Ilablllly  Is  this:  That  Can 
Huffman  testified  that  after  his  (at^ 
death  he  'Vent  to  see  Mr.  EusseU  [defend- 
ant's agent]  about  the  contract  and  tafted 
with  him  In  regard  to  it  and  he  [BM*a^ 
said  the  contract  was  all  right  and  be  «oo» 
stand  to  it"  That  anything  wltnea  K*" 
Thompson  was  all  right  and  then*** 
witness  sold  Thomps(«  the  supplies  betw«* 
January  and  Jrxaa,  1901,  itemised  taOit'^ 
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le  court  of  the  truth  of  plaintiff's  evl- 
ince,  and  he  makes  out  a  clear  case  by  bis 
m  erldence  entitling  hlzn  to  a  divorce  and 
shows  a  good  character  and  that  be  was 
t  himself  an  offender,  then  he  should  not 
denied  a  decree  on  the  sole  ground  that  he 
18  not  corroborated  as  a  witness  to  the  acts 
arged  in  the  petition.  From  the  evidence 
the  record  and  the  memorandum  of  the 
med  trial  Judge  we  think  plaintiff  Is  en- 
ed  to  a  new  trial. 

Therefore  we  reverse  the  Judgment  and 
land  the  caose.    All  concar. 


PULITZER  PUB.   00.  r.   AliLBN. 

Louis  Court  of  Appeals.  Misaouri.  Nov.  17. 
1906.    Rehearing  Denied  Dec.  1,  1908.) 

UDOMEUT  (I  816*)  —  Amendmeht  —  NURO 
10  Tuiro. 

An  amendment  of  a  judgment  nunc  pro 
must  be  based  on  matter  of  record,  and  not 
ineous  evidence. 

d.  Note.— For  other  cases,  see  Judgment, 
.  Dig.  f  613;  Dec.  Dig.  {  315.*] 

TDGMENT  ({  323*)  — Aksnduent  — NoncK 

Application. 

Notice  must  t>e  given  to  the  adverse  party 
a  application  to  amend  a  judgment  nunc 
tunc,  unless  it  is  obvious  that  be  cannot 
^grieved  by  the  proposed  amendment. 
I.   Note. — ^For  other  cases,   see   Judgment, 

Dig.  {  622;   Dec  Dig.  t  323.*] 

DOHENT  (f  831*)— AlCEHDMEWT  —  OPIRA.- 
N   AND   EFFBCT. 

)n  collateral  attadc,  an  order  amending  a 
lent  nunc  pro  tunc  must  be  sustained,  un- 
t  is  apparent  that  the  court  was  without 
'  to  matce  the  amendment,  but  on  a  di- 
ittack  the  sufficiency  of  the  evidence  ad- 

to  show  that  the  original  entry  was  er- 
18  may  be  inquired  into. 

Note. — For  other  cases,  see  Judgment, 
)ig.  i  331.*] 

>GMENT   ((   824*)  —  Akendmsnt  —  Nttrc 

Tunc. 

'here  the  clrcait  court,  on  dismissing  a 
>pealed  from  a  justice  of  the  peace,  wrote 
docket,  "Dis.  by  deft.  App'l,  the  entry 
isuflicient  to  make  it  appear  of  record 
le  former  order  of  dismissal  was  incor- 
id  It  was  error  to  amend  the  entry,  nunc 
ic,  without  notice  to  the  adverse  party, 
:o  make   it  appear  that  the  appeal,  and 

cause,  was  dismissed. 

Note. — For  other  cases,  see  Judgment, 
tig.  i  624 ;   Dea  Dig.  S  324.*] 

al  from  St.  Louis  Circuit  Court; 
.  Reynolds,  Judge. 

D  commenced  before  a  Justice  of  the 
>y  tbe  Pnlltzer  Publishing  Company 
S.  B.  Allen,  and  appealed  by  defend- 
tbe  circuit  court.  From  an  order 
ig  a  judgment  of  tbe  circuit  court, 
ug  the  cause,  T.  O.  Wengier,  surety 
ilipeal  bond,  appeals.    Reversed  and 

a. 


GOODS,  J.  Reqwndent  brought  salt  on  an 
account  for  $282.40  against  appellant  Allen 
before  a  Justice  of  the  peace.  Allen  filed  a 
counterclaim  for  !(312.80.  The  Justice  render- 
ed Judgment  In  favor  of  respondent  against 
Alien  In  the  sum  of  $282.40,  and  found  the 
issues  for  respondent  on  the  counterclaim. 
Allen  took  an  appeal  from  tbe  Justii^'s  court 
to  the  circuit  court,  and  executed  an  appeal 
bond,  signed  by  appellant  as  surety.  Tbe  ap- 
peal was  perfected,  and  the  cause  continued, 
from  time  to  time,  until  the  February  term, 
1906.  A  Judgment  entry  appears  of  record 
In  the  circuit  court  under  date  of  March  12, 
1906,  at  the  February  term,  as  follows:  "Up- 
on motion  of  defendant  (appellant)  by  attor- 
ney. It  Is  ordered  by  tbe  court  that  this  cause 
be,  and  the  same  Is  hereby,  dismissed  at  the 
cost  of  defendant  and  T.  O.  Wengier,  as  sure- 
ty on  the  appeal  bond  herein,  and  that  execu- 
tion Issue."  At  a  subsequent  term,  and  on 
May  15,  1907,  respondent  filed  a  motion  in 
the  circuit  court  to  have  the  aforesaid  entry 
corrected  by  an  order  nunc  pro  tunc,  so  as 
to  show  the  appeal  was  dismissed  Instead  of 
the  cause.  Alien's  attorney  Haas  and  tbe 
surety  Wengier,  who  Is  appellant  here,  were 
notified  of  the  application  for  a  nunc  pro 
tunc  order.  Mr.  Haas,  on  whom,  as  attorney 
for  Allen,  notice  of  tlie  application  for  an  or- 
der nunc  pro  tunc  to  correct  tbe  Judgment 
entry  had  been  served,  testified  he  represent- 
ed Allen  in  tbe  suit,  but  that  bis  relation 
terminated  with  the  original  entry,  and  he 
had  not  since  seen  Allen  or  been  employed  by 
him.  Thereupon  respondent's  motion  for  an 
entry  pro  tunc  was  overruled,  but  a  motion 
for  rehearing  was  granted,  It  seems;  for  on 
June  28th,  and  during  the  term  at  which  tbe 
motion  had  been  overruled,  the  court  entered 
an  order  correcting  said  original  entry  to 
read  as  follows:  "On  motion  of  the  defend- 
ant (appellant)  by  attorney,  it  is  ordered  that 
this  appeal  be,  and  the  same  Is  hereby,  dis- 
missed at  tbe  cost  of  tbe  defendant  and  T.  O. 
Wengier,  surety  on  tbe  appeal  bond  herein, 
and  that  execution  issue."  Wengier  excepted 
to  this  action  of  tbe  court,  and  brought  the 
cause  here  by  appeal. 

The  only  evidence  on  which  the  court  re- 
lied in  making  tbe  nunc  pro  tunc  order  was 
an  entry  on  tbe  Judge's  docket  by  the  Judge 
who  sat  when  tbe  order  of  dismissal  was 
given.  The  form  In  which  tbe  minute  ap- 
pears on  the  docket  Is  Important  and  will  be 
shown: 


•} 


37623,  Appeal  J.  C. 


Pulitzer  Publishing  Co. 

vs. 
S.  B.  Allen. 
O.  O.  Phillips,  H.  Haas.    Dis.  by  deft,  App'l. 

It  la  conceded  no  notice  was  given  to  de- 
fendant, Allen,  since  tbe  notice  to  tbe  lawyer 
who  had  been  his  attorney  In  tbe  cause  was 
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road,  71  N.  T.  183,  2T  Am.  Rep.  28,  It  to 
held:  "Where  by  a  contract  of  shipment  of 
animals  the  carrier  in  conaideration  of  a 
reduced  rate  was  released  from  liability 
'from  whatsoever  cause  arising,'  held  this 
did  not  Include  a  loss  arising  from  the  car- 
rier's own  negligence."  The  reasoning  of 
the  court  was  that  the  defendant  as  a  com- 
mon carrier  was  absolutely  liable  for  the 
safe  carriage  and  delivery  of  property  en- 
trusted to  Its  care,  except  for  loss  or  injury 
occasioned  by  the  acts  of  God  or  public  ene- 
mies; that  the  obligation  was  Imposed  by 
law,  and  not  by  contract  Here  liability  Is 
not  denied,  but  the  extent  of  such  liability 
is  In  issue.  We  cannot  sea  that  the  case  has 
any  application.  In  Schutte  v.  Weir,  111 
N.  Y.  Supp.  240,  the  contract  of  shipment 
was  as  follows:  "In  consideration  of  the  rate 
charged  for  carrying  said  property,  which  Is 
regulated  by  the  value  thereof  and  is  based 
upon  a  valuation  of  not  exceeding  fifty  dol- 
lars, unless  greater  value  Is  disclosed,  the 
shipper  agrees  that  the  value  of  said  prop- 
erty Is  not  more  than  fifty  dollars  unless  a 
greater  value  Is  stated  herein,  and  that  the 
company  shall  not  be  liable  In  any  event  for 
more  than  the  value  stated  nor  for  more 
tban  fifty  dollars  If  no  value  is  stated  here- 
in." It  was  held  that  the  shipper  could  re- 
cover the  full  value  of  the  goods  shipped; 
that  the  stipulation  that  the  carrier  should 
not  be  liable  for  more  tban  $50  was  invalid 
under  the  provisions  of  the  amendment  to 
the  interstate  commerce  act  of  June  29, 
1906  (34  Stat  596,  c.  3591,  {  7  [U.  S.  Comp. 
St.  Supp.  1907,  p.  909]).  And  it  is  further 
said  that  the  carrier  received  the  goods  for 
transportation  without  any  representation  of 
tbe  shipper  as  to  value  and  Issued  its  receipt 
limiting  its  liability  to  $50.  Tbe  case  is 
somewhat  different  from  the  one  at  bar,  as 
the  receipt  in  question  does  fix  the  value  of 
tbe  goods  at  $50,  and  the  evidence  showed 
that  a  higher  rate  obtained  where  the  goods 
were  of  greater  value.  Bates  v.  Weir,  supra, 
Magnln  v.  Densmore,  supra,  and  Zimmer  v. 
liallroad,  supra,  are  not  in  conflict  with 
Schutte  V.  Weir,  supra,  the  contracts  being 
different  and  the  distinction  being  clear.  We 
believe  it  Is  entirely  competent  for  a  car- 
rier to  limit  the  amount  of  Its  liability  for 
negligence  where  the  shipper  fixes  a  valua- 
tion upon  the  goods  shipped,  and  agrees  that 
the  carrier's  liability  shaU  not  be  In  excess 
of  such  value,  when  it  is  shown  that  on 
goods  of  greater  value  a  higher  rate  is  ex- 
Acted.  In  such  cases  it  is  not  a  question  of 
reduced  rate,  but  a  classification  of  rates 
occording  to  value.  In  such  cases  "a  carrier 
may  make  reasonable  regulations,  graduating 
its  compensation,  and  providing  that,  in  case 
of  failure  of  the  shipper  to  declare  tbe  val- 


S  1510. 

Further  referring  to  the  testimony,  it  ap- 
pears that  Johnson,  Cowdin  &  Co.,  who  ship- 
ped the  goods  as  agent  for  plaintiff,  were 
familiar  with  the  defendant's  rule  for  clas- 
sification of  rates  according  to  value,  and, 
with  such  knowledge,  fixed  the  valuation  on 
the  goods  shipped  to  plaintiff.  It  Is  common 
knowledge  that  shippers  by  express  as  a  rule 
fix  the  value  of  their  goods.  Suppose  a  man 
has  shipped  very  valuable  goods,  but  in  or- 
der to  get  a  lower  rate  greatly  undervalues 
it,  and  the  goods  are  lost,  ought  his  claim 
for  the  actual  value  of  the  goods  be  allowed? 
In  the  first  place,  his  representation  of  val- 
ue was  a  fraud  upon  the  carrier  and  made 
for  the  purpose  of  obtaining  a  lower  rate  of 
carriage;  and  so  It  is  in  every  case  where 
the  real  value  of  the  goods  is  not  given,  but 
one  of  less  value  Is  represented  in  order  to 
obtain  the  lesser  charge  for  carriage.  In 
such  cases  the  law  is,  or  should  be,  that  the 
shipper  be  held  to  abide  by  his  contract  In 
cases  where  no  value  is  given  the  carrier  as- 
sumes tbe  risk,  and  is  liable  for  the  actual 
value  of  the  goods  lost  by  bis  negligence. 
On  tbe  other  hand,  the  shipper  who  under- 
values his  goods  for  the  purpose  of  availing 
hinjself  of  a  lower  rate  assumes  the  risk 
in  case  of  loss  of  the  difference  between  their 
assumed  and  their  real  value.  Such,  we  con- 
clude, to  be  the  law  of  the  State  of  New  York 
lex  loci  contractus,  and  the  law  in  every  oth-  - 
er  Jurisdiction. 

For  the  reasons  givoi,  the  cause  is  affirm- 
ed.   All  concur. 


SCHAUB  V.  KANSAS  CITY  SOUTHERN 

RY.  CO. 

(Kansas  City  Court  of  Appeals.    MisaonrL    Oct 

5,  190a    Rehearing  Denied  Nov.  16,  1908.) 

1.  Tbial  (S  139*)— Qubstion  roB  Jtot— Strr- 
FiciENOY  OF  Evidence. 

Where    testimony    is   clearly   incompatible 

with  the  physical  facts,  it  is  not  sofficient  to 

raise  a  qaesnon  of  fact,  bnt  will  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  n  332-338;  Dec.  Dig.  {  139.*] 

2.  Railroads  (g  348*)— CBOssina  Aooidents 
— Actions— Evidence — Contbibotobt  Nbo- 

UGENCE. 

In  an  action  against  a  railroad  for  Injuries 
sustained  at  a  crossing,  evidence  hUd  to  show 
that  plaintiff  either  did  not  look  for  the  ap- 
proaching train,  or,  if  he  saw  it  did  not  take 
proper  precantion,  so  that  his  negligence  barred 
a  recovery. 

[Eld.    Note. — For  other  cases,   see   Railroads, 
Cent  Dig.  {{  1144-1149;    Dec  Dig.  {  34&*] 

3.  Railboads  (§  330*)— Cbossino  Accidents 

— CONTBIBUTORY  NeOUOENOE— REUANCB  ON 

Precautions  of  Railboad  Compant. 

One  approaching  a  public  crossing  on  a 
street  must  look  and  listen,  when  he  is  in  a 
position  of  safety,  to  discover  approaching 
trains,  and  the  fact  that  the  crossing  watchman 
vras  not  at  the  crossing  did  not  entitle  plaintiff 
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of  any  probative  value  the  statement  of  plain- 
tiff and  bis  companion  that  they  looked  to  the 
■west  as  soon  as  they  came  from  behind  the 
building  and  saw  no  train.  If  they  looked, 
they  must  have  seen  the  train,  since,  as  we 
have  said,  It  could  not  have  been  more  than 
200  feet  away,  and  there  was  no  obstruction  to 
their  line  of  vision.  It  has  been  decided  again 
and  again  by  the  courts  of  last  resort  in  this 
state  that,  when  the  testimony  of  witnesses 
la  clearly  Incompatible  with  the  Indisputable 
physical  facts  and  laws  of  the  situation, 
courts  will  not  hold  such  testimony  sufficient 
to  raise  an  issue  of  fact,  but  will  disregard 
It  as  a  thing  palpably  false.  Plaintiff  either 
did  not  look  in  the  direction  of  the  advancing 
train,  or,  looking,  did  not  give  heed  to  what 
he  saw.  In  either  case,  he  was  guilty  of  neg- 
ligence which  will  preclude  him  from  a  re- 
covery ill  this  action. 

But  It  Is  argued  that  he  was  justified  in 
presuming,  from  the  absence  of  the  watch- 
man, that  the  way  was  clear,  and,  further, 
was  Justified  In  presuming  that  a  train  would 
not  be  run  at  a  higher  rate  of  speed  than  six 
miles  per  hour.  The  absence  of  the  watch- 
man, though  it  may  have  indicated  to  plain- 
tiff that  he  was  In  his  "dog  house,"  and  that 
the  crossing  was  clear,  gave  plaintiff  no  right 
to  shut  his  eyes  and  rely  implicitly  on  the 
presumption  that  the  watchman  was  at  his 
post  and  was  doing  his  duty.  A  railroad 
crossing  is  a  place  of  danger.  Is  In  Itself  a 
warning  signal,  and  In  approaching  It  a 
traveler  on  a  public  street  must  always  make 
reasonable  use  of  his  senses  to  protect  him- 
self. When  from  a  position  of  safety  he  may 
8ee  and  hear,  he  must  look  and  listen,  since 
this  Is  what  an  ordinarily  prudent  person 
would  do  in  his  place.  Edwards  v.  Railway, 
94  Mo.  App.  36,  67  S.  W.  950 ;  McNamara  v. 
Railway,  126  Mo.  App.  152,  103  S.  W.  1093. 
Plaintiff  had  no  right  to  rely  on  the  conclu- 
sion he  might  have  drawn  from  the  absence 
from  view  of  the  watchman,  and  his  own 
statement  of  what  he  did  shows  that  he  did 
not  act  on  It.  He  says  he  did  look,  and  no 
train  was  In  sight,  and  he  Is  bound  by  this 
admission  that  he  did  not  permit  himself  to 
be  lulled  into  a  false  sense  of  security  by  the 


was  entitled  to  indulge  In  any  presumption 
at  all  from  what  he  saw  at  the  crossing  is 
the  following  extract  from  the  opinion  of  tlie 
Supreme  Court  In  Mockowlk  v.  Railroad,  196 
Mo.  550,  94  S.  W.  256 :  "  'Presumptions,'  u 
happily  stated  by  a  scholarly  counselor,  ore 
tenus,  in  another  case,  'may  be  looked  on  u 
the  bats  of  the  law,  flitting  in  tlie  twilight 
but  disappearing  in  the  sunshine  of  actjal 
facts.'  That  presumptions  have  no  place  is 
the  presence  of  the  actual  facts  disclosed  to 
the  jury,  or  where  plaintiff  should  have 
known  the  facts  had  he  exercised  ordinary 
care,  is  held  In  many  cases,  of  which  samples 
are :  Reno  v.  Railroad,  180  Mo.,  loc.  cit  4S3, 
79  S.  W.  464;  Nixon  v.  Railroad.  141  Mo. 
loc.  clt.  439,  42  S.  W.  942;  Bragg  v.  Rail- 
road, 192  Mo.  331,  91  S.  W.  527.  To  give 
place  to  presumptions,  on  the  facts  of  this 
case,  Is  but  to  play  with  shadows  and  reject 
substance." 

On  the  subject  of  whether  plaintiff  wis 
entitled  to  assume  that  the  train  would  not 
be  run  at  an  excessive  rate  of  speed,  we  re- 
peat what  we  said  recently  In  Grout  t.  Rail- 
way, 125  Mo.  App.,  loc.  clt.  559.  102  S.  W. 
1028:  "He  was  justified  in  Indulging  in  this 
presumption;  but,  as  we  have  recently  de- 
clared In  a  number  of  cases,  this  did  not  ab- 
solve him  from  the  performance  of  the  duty  <rf 
attending  to  his  own  safety.  He  had  no  rigM 
to  rely  solely  on  a  presumption,  but  should 
have  used  his  senses  to  acquaint  him^f 
with  the  actual  circumstances  open  to  his  <d>- 
servatlon,  and,  had  he  done  this,  it  is  thj 
clear  he  would  not  have  entered  Into  danga. 
Had  he  looked  at  the  car  with  any  degree  of 
attentiveness,  he  could  have  seen  that  it  wss 
coming  at  a  high  rate  of  speed,  and,  had  be 
looked  again  before  entering  the  sphere  irf 
danger,  he  would  have  known  that  it  was 
highly  dangerous  for  him  to  attempt  to  crc«s. 
The  thing  that  brands  his  conduct  as  cen- 
surable in  law  is  the  fact  that  with  the  car  In 
striking  distance,  and  with  every  opportunitj 
to  protect  himself,  he  blindly  risked  his  life 
and  limb  on  a  mere  presumption  that  othai 
would  be  more  careful  than  he." 

The  judgment  is  reversed.     All  concur. 


c  iiui  a  \jo.  ana  unvia  a.  uoawia.  r  rom  ine 
judgment,  Flint  &  Co.  appeal.  Affirmed.  Kle- 
berg^ Davidson  &  Neethe,  for  appellants.  W. 
F.  Kelly,  for  appellee. 

FISHER,  O.  J.    We  find  no  error  in  the  rec- 
ord, and  the  Judgment  is  affirmed. 


SNEED  et  al.  v.   SAN  ANTONIO  &  A.  P. 
RY.  CO.  et  al.    (Court  of  Civil  Appeals  of  Tex- 


iween  j.  x.  oneea  ana  outers  ana  ine  su 
Antonio  &  Aransas  Pass  Rail'way  CompanT 
and  others.  From  a  Judgment  for  tbe  San  Aii- 
tonio  &  Aransas  Pass  Railway  Company  tai 
others,  J.  T.  Sneed  and  others  appeal  Af- 
firmed. Thos.  y.  Adams  and  Freeman  &  Mor- 
rison, for  appellants.  Henderson  &  Lockm. 
for  appellees. 

FISHER,   C.   J.     We  find   no    error  in  tbe 
record,  and  the  Judgment  is  affirmed. 


Srd  or  Cases  in  Vol.  113. 


see  Criminal  Law,  i  406;   Eyidence,  {{  SSOi- 
258. 
Operation  and  eCFect  of  admiasiona  ai  ground 
of  estoppel,  we  Estoppel,  {{  65-9S. 

I.  ITATVBE  AHS  HliOESBITT. 

t  5.  Act  AprU  23,  1907  (Laws  1907,  p.  308. 
c.  165),  amending  Rev.  St.  1895,  art  2312,  held 
not  to  validate  a  deed  of  married  women  void 
from  its  Inception  because  not  executed  or  ac- 
knowledged as  required  by  Act  April  30,  1846 
(Laws  1846,  n.  156).— Klumpp  v.  Stanley  (Tex. 
Civ.  App.)  W2. 

f  6.  A  deed  of  a  man  and  wife  defectively 
acknowledged  held  good  as  between  the  par- 
ties, and  with  the  grantee's  possession  was  no- 
tice to  the  world  of  his  ownership. — Burton- 
Whayne  Co.  v.  Farmers'  &  Drovers'  Bank 
(Ky.)  446 ;    Id.,  114  S.  W.  288. 

n.  TAXIKO  Ain>  GEBTU'ICATE. 

f  36.  The  omission  frmn  a  certificate  of  ac- 
knowledgment to  a  deed  of  a  recital  that  it 
was  executed  for  the  parposes  and  considera- 
tion therein  expressed  Is  not  a  fatal  defect. — 
Ariola  V.  Newman  (Tex.  Civ.  App.)  157. 

{  41.  Where  a  married  woman's  signature  to 
a  deed  was  not  essential  to  a  conveyance  of 
the  land,  an  objection  to  the  certificate  of  her 
acknowledgment  held  immaterial.— Ariola  v. 
Newman  (Tex.  Civ.  App.)  157. 

i  47.  Defects  in  acknowledgment  of  certain 
deeds  of  record  for  more  than  10  years  held 
cnred  by  Rev.  St.  1895,  art.  2312,  as  amended 
by  Acts  1907,  p.  308,  c  165.— Ariola  v.  New- 
man (Tex.  Civ.  App.)  157. 

{  47.  A  deed,  defectively  acknowledged,  held 
properly  received  in  evidence,  under  Rev.  St. 
1895.  art  2312,  as  amended  by  Gen.  Laws  1907, 
p.  308,  c.  165.— Haney  v.  Oartin  (Tex.  Civ. 
App.)   166. 

{  47.  Rev.  St.  1895,  art.  2312,  as  amended 
■  by  (Jen.  Laws  1907,  p.  308,  c.  165,  held  to  in- 
clude conveyances  of  land,  and  to  embrace 
a  deed  defectively  admowledged,  where  such 
deed  had  been  actually  recorded  for  10  years. 
—Haney  v.  Gartin  (Tex.  Civ.  App.)  166. 

ACTION. 

Abatement,  see  Abatement  and  Revival. 

Accrual,  see  Limitation  of  Actions,  §|  49,  51. 

Bar  by  former  adjudication,  see  Judgment,  {{ 
570.  632. 

Election  of  remedy,  see  Election  of  Remedies. 

Jurisdiction  of  courts,  see  Courts. 

Limitation  by  statute,  see  Limitation  of  Ac- 
tions. 

Pendency  of  action,  see  Abatement  and  Revival, 
$  13;    Lis  Pendens. 

ReRtraining  action  at  law,  see  Injunction,  ff 
25,  33. 

Actiotu  between  partiei  tn  parftcwiar  rfHation*. 
See  Landlord  and  Tenant,  i  318;    Master  and 

Servant,  §!  265-295. 
(7o-tenants,  see  Partition,  {{  46-75. 
.Toint  debtors,  see  C!ontribut!on. 

Action*  iy  or  againtt  jtarticnlar  clatte*  of 
perton*. 

See  Clerks  of  (Uourts.  {  75:  Corporations,  § 
503;  Guardian  and  Ward,  {  133:  Insane 
Persons.  &§  94,  100;  Master  and  Ser^'ant,  Si 
330,  332;  Railroads,  j  350;  States,  $  201; 
Street  Railroads,  §  114. 

Foreign  eorpomtion,  see  Corporations,  {  665. 

Foreign  receivers,  see  Receivers,  {|  210. 

lusuram   ..i.^iiuinic.,,  ..n   T..,..u\i:k'c,  SJ  li.j.  579. 

StucldioUlors.  si'p   CorT'orations,   S§   24'.l.   L'OO. 


See  BilU  and  Notes,  ff  443-538;  ConspincT. 
|{  20,  21 ;  Contribution ;  Insurance,  H  64>>- 
675,  812-825;  Judgment,  {  906:  Libel  and 
Slander,  U  74-124;  Negligence,  %  119;  Nui- 
■once,  I  50 ;  Torts ;  'Trespass ;  Trover  and 
Conversion,  §  39;   Work  and  Lalior. 

Breach  of  contract,  see  Contracts,  K  346-353: 
Sales.  8  407. 

Breach  of  contract  by  insurance  company  t» 
renew  policy,   see   Insurance,   {   145. 

Breach  of  warranty,  see  Sales,  {{  427-442. 

Civil  damages  for  sale  of  liquors,  see  Intoxicat- 
ing Uquors,  M  283-317. 

Contract  for  constmction  ef  bridge,  see  Bridges. 
{  20. 

Conversion  of  mortgaged  diattela,  see  (^ttd 
Mortgages,  {g  176,  ^8. 

Death  of  servant,  see  Master  and  Servant,  H 
265,  276. 

Failure  of  railroad  to  construct  farm  crossn^ 

-  see  Railroads,  i  102. 

Injuries  from  fire  caused  by  operation  of  nil- 
road,  see  Railroads,  f|  478.  480,  482. 

Injuries  from  obstructions  of  navigable  wateos, 
see  Navigable  Waters,  %  26. 

Injuries  to  animals  caused  by  operation  <i  ni^ 
road,  see  Railroads,  H  446,  447. 

Injuries  to  passenger,  see  Carriers,  §{  314-321. 

Injuries  to  persons  on  or  near  railroad  tiadB. 
see  Railroads,  f|  394,  398,  400.  401. 

Injuries  to  property  caused  by  defective  rail- 
road crossings,  see  Railroads,  |  350. 

Injuries  to  servant,  see  Master  and  Serrant,  M 
265-295. 

Injuries  to  trespasser  on  railroad,  see  Railroads. 
S  282. 

Insurance  assessments,  see  Insnranoe,  |  197. 

Negligence  of  telegraph  company,  see  Tele- 
graphs and  Telephones,  SS56-68. 

Pollution  of  streams,  see  Waters  and  Wtter 
Courses,  g  76. 

Price  of  goods,  see  Sales,  H  347-363. 

Recovery  of  land  sold  by  vendor,  see  Vendor 
and  Purchaser,  K  253-285. 

Recovery  of  payment  see  Payment,  |  82L 

Recovery  of  price  paid  for  land,  see  Vendor  anj 
Purchaser,  g§  337-341. 

Recovery  of  tax  pcud,  see  Taxation,  ^  53& 

Services,  see  Won  and  Labor. 

Wrongful  dispossession  of  tenant,  see  Londlard 
and  Tenant  §  318. 

Wrongful  execution,  see  Execution,  H  455-4T1 

Wrongful  garnishment  see  Garnishment,  |  251. 

Particvlar  form*  of  oiction. 
See    Ejectment;    Replevin;    Trespass,   H  25- 
68 ;  Trespass  to  Try  Titie ;   Trover  and  Coa- 
version. 

Particular  form*  of  speejoi  relief. 

See  Creditors'  Suit ;  Divorce ;  Injonctiaa ;  Is- 
terpleader;  Marshaling  Awets  and  Secsn- 
ties;  Partition,  K  46-75;  Quieting  Titk: 
Specific  Performance. 

Abatement  of  nuisance,  see  Nuisance,  ||  lS-34. 

Alimony,  see  Divorce,  iS  231-276. 

Cancellation  of  written  instrument,  see  Ckae^ 
lation  of  Instruments. 

CTompelling  foreclosure  of  mortgage,  see  lf«it- 
gages,  t  418. 

Determination  of  adverse  claims  to  real  prsf- 
erty,  see  Quieting  Title. 

Establishment  of  l>oundaries,  see  Boundaries,  8 
33-46. 

Foreclosure  of  mortgage,  see  Chattel  Mortn£«& 
§  269;    Mortgages,  K  39S-54& 

Removal  of  cloua  on  titie,  see  Quieting  Titk. 

Setting  aside  fraudulent  conveyance,  see  Fraud- 
ulent Conveyances,  §|  208-300. 

Trial  of  tax  title,  see  Taxation,  (  809. 

Particular  proceediugt  in  action*. 

See  A[q>earance ;    Continuance ;  Costs :    Daa- 

.iges  ;   Dismissal  aud  Xorsuil :  K%;,i. --:-!• :  TTi 

eciition ;    .Tiuigmeut;    Judicial  Sales:    Jarj: 
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Default,  see  Judgment,  H  101-153. 
Revival  of  jnd{i:ment,  see  Judgment,  I  868. 
Verdict,  see  Trial,  H  331-3«. 

Particular  remediet  in  or  tncHent  to  aetion*. 
See  Attachment;   Injunction;   Recelven;    Seq- 
uestration. 
Notice  of  pendency  of  action,  see  Lis  Pendens. 

Proceeding*  in  emeroite  of  tpeeial  or  limited 

juri»dictioni. 

Courts  of  limited   jurisdiction  in  general,  aee 

Courts,  I  169. 
Criminal  prosecutions,  see  Criminal  Law. 
Suits  in  equity,  see  Equity. 
Suits   in  justices'   courts,   see   Justices  of   the 

Peace.  S!  80-128. 

Review  of  proeeedinjit. 
See  Appeal  and  Error ;  Certiorari ;  ExceptloBS, 
Bill  of;    Justices  of  the  Peace,  {  174;    New 
Trial.  . 

X.    GBOiniDB  AND  OONDITZOirB  PRE- 
CEDENT. 

Restraininir  pnwecntion  of  Texatloos  snlta,  see 
Injunction,  f  33. 

XX.  irATUBE  AND  FORM. 

i  28.  One  voluntarily  waiving  the  tort,  and 
suing  on  the  implied  promise  to  pay  for  wrong- 
folly  cutting  and  removing  timber  on  his  land, 
makes  the  action  one  of  assumpsit. — ^Asher  v. 
Comett  (Ky.)  131. 

Xn.  JOIITDER,   gPUTTiyO,   0ON8OX.X- 
DATION.  AMD  SEVERAKOE. 

Affirmance  of  consolidated  actions  on  appeal  be- 
cause of  insufficient  presentation  of  case,  see 
Apimal  and  Error,  i  1133. 

I  67.  The  refusal  to  consolidate  an  action 
for  i>osses!iion  of  a  cow  with  another  action  be- 
fvreen  plaintiff  and  one  claiming  no  interest  In 
the    prooerty    held    proper.— Hight    t.    Oates 

ACTION  ON  THE  CASE. 

See  Trespass,  K  25-68. 

ADEQUATE  REMEDY  AT  LAW. 

Xeceasity  of  negativing  adequacy  of  legal  rem- 
edy in  order  to  obtain  equitable  relief,  see 
Pleading,  {  49. 

ADJOINING  LANDOWNERS. 

See  Boundaries;   Fences. 

ADJUDICATION. 

Operation  and  effect  of  former  adjudication,  see 
Judgment,  JH  570,  632,  654,  6SS. 

ADJUSTMENT. 

Of  loss  within  insurance  policy,  see  Insurance, 
i  679. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  Executors  and  Ad- 
ministrators. 
Of  trust  property,  see  Trusts,  H  189-235. 

ADMISSIONS. 

As  eridpnce  in  civil  actions,  see  Evidence,  §| 
220-258. 

As  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  §  40C. 


See  Bigamy. 

ADVANCEMENTS. 

See  Descent  and  Distribution,  |{  96,  9& 

ADVERSE  CLAIM. 

To  teal  property,  see  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 

Between  co-tenants,  see  Tenancy  in  Common,  f 

15. 
Grant  of  land  held  adversely  as  champertous, 

see  Champerty  and  Maintenance,  S  ^■ 

X.  ITATtTRE  AlTD  REQUISITES. 

(A)  ACQUISITION  OF  RIGHTS  BY  PRE- 
SCKIPTION  IN  GENERAL. 

{  8.  Since  the  enactment  of  Sayles'  Ann. 
Civ.  St.  1897,  art.  3851,  in  1887.  no  title  by 
adverse  possession  can  l>e  acquired  against  any 
counties  or  municipality  to  any  public  road 
or  street— Perry  v.  Ball  (Tex.  Civ.  App.)  588. 

{  13.  To  acquire  title  by  adverse  possession, 
there  must  be  open,  notorious,  peaceable,  con- 
tinuous, and  adverse  possession  of  the  land  for 
more  than  seven  years. — JefEery  t.  JefEery 
(Arlt.)  27. 

I  13.  One  taking  possession  of  real  estate 
under  a  verbal  gift  held  to  acquire  title  by  ad- 
verse possession. — Robinson  v.  Huffman  (Ky.) 
458. 

i  13.  Adverse  possession  under  color  of  title 
to  a  well-defined  lioundary  for  50  years  held 
to  confer  an  alwolnte  title. — Conley  v.  Breathitt 
Coal,  Iron  &  Lumber  Co.  (Ky.)  504. 

{  13.  Evidence  held  to  show  defendant  to  be 
entitled  to  land  by  adverse  possession. — Smith 
V.  Simpson  Bank  (Tex.  Civ.  App.)  568. 

{  13.  Elements  of  adverse  possession  stated. 
—Hess  V.  Webb  (Tex.  Civ.  App.)  618. 

(B)  ACTUAL  POSSESSION. 

{  19.  Under  the  statute,  the  f^ct  that  land 
was  inclosed  lield  not  sufHcient  use  of  the  land 
to  constitute  adverse  possession. — Dunn  v.  Tay- 
lor (Tex.)  265. 

8  19.  Land  held  sufficiently  inclosed  to  sus- 
tain the  defense  of  limitation,  subject  to  Rev. 
St.  art.  3346.— Dunn  v.  Taylor  (Tex)  265. 

8  19.  The  mere  fact  that  a  river,  used  as  a 
barrier  on  one  side  of  land,  fenced  on  the  oth- 
er sides,  was  not  a  perfect  barrier  against 
stock,  was  not  conclusive  against  the  claim  of 
possession  of  the  land. — Dunn  v.  Taylor  (Tex.) 
265. 

{  19.  Rev.  St.  1895.  art  3346,  relating  to 
adverse  possession,  construed  in  connection 
with  Rev.  St  18.05.  arts.  3340.  3342-;}:«5. 
3348,  3349.  and  held  to  apply  only  to  cases 
where  10  years'  limitation  is  claimed.— Dunn 
V.  Taylor  (Tex.)  265. 

i  25.  Statement  of  interest  acquired  by  ad- 
verse possession  where  one  takes  possesRion 
for  himself  and  another  without  understanding 
with  the  other. — E>ey  v.  Myers  (Tex.  Civ.  App.) 
592. 

(E)  DURATION  AND  CONTINUITY  OF 
POSSESSION. 

i  42.  Where  there  is  an  absolute  verbal  gift 
of  real  estate  and  nothing  further  is  contem- 
plated, the  holding  of  the  premises  by  the  donee 
is  adverse  from  the  beginning. — Robinson  v. 
Huffman   (Ky.)  458. 
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land  in  streets  until  the  streets  vere  laid  off 
or  dedicated  to  public  use.— Perry  v.  Ball  (Tex. 
Civ.  App.)  588. 

{  43.  Possession  under  a  recorded  deed  held 
not  to  be  connected  with  prior  possessions,  so 
as  to  create  title  under  the  five-year  statute  of 
limitation.— Dunn  t.  Taylor  (Tex.)  265. 

§  43.  A  tenant,  having  acquired  title  from 
his  landlord,  held  entitled  to  assert  the  rights 
of  possession  acquired  by  the  landlord. — Harris 
V.   Iglehart   (Tex.   Civ.   App.)    170. 

§  43.  Defendant  held  to  have  acquired  title 
to  the  land  in  controversy  under  the  five-year 
statute  of  limitations. — Wm.  D.  Cleveland  & 
Sons  V.  Smith  (Tex.  Civ.  App.)  547.' 

{  46.  Breaks  in  the  occupancy  of  tenants  of 
defendant,  relying  on  adverse  possession,  held 
to  break  the  continuity  of  the  possession. — 
Dunn  y.  Taylor  (Tex.)  265. 

S  46.  The  necessity  of  the  continuous  use 
of  land  to  create  title  by  adverse  possession 
held  not  affected  by  the  difficulty  of  procuring 
lenante.— Dunn  v.  Taylor  (Tex.)  265. 

f  46.  The  uses  to  which  land  was  put  may 
be  considered,  in  determining  whether  the  in- 
tervals between  the  occupancy  of  different  ten- 
ants was  only  such  as  might  be  considered  n» 
reasonably  required  for  a  change  of  tenants.— 
Dunn  V.  Taylor  (Tex.)  265. 

(F)  HOSTILE   CHARACTER  OF  POSSES- 
SION. 

i  60.  Where  one  enters  into  possession  with 
the  consent  of  the  owner  under  the  expectation 
that  a  conveyance  will  be  made,  the  holding  is 
not  adverse  without  notice  to  the  owner. — 
Robinson  v.  Huffman  (Ky.)  458. 

$  62.  The  adverse  possession  of  devisees  of 
oommanity  property  as  against  the  widow  of  tes- 
tator held  not  to  be  destroyed  by  their  accept- 
ance of  a  deed  from  her.— Frey  v.  Myers  (Tex. 
Civ.  App.)  502. 

$  62.  A  certain  matter  held  not  inconsistent 
with  possession  being  adverse. — Frey  v.  Myers 
(Tex.  Civ.  App.)  592. 

S  66.  Possession  held  adverse  so  as  to  ripen 
into  title  after  the  requisite  period. — Wells  v. 
Bentley  (Ark.)  639. 

§  71.  That  a  deed  under  which  defendants 
claimed  title  was  fatally  defective  did  not  pre- 
vent the  vendee  from  claimiug  the  whole  land 
into  the  possession  of  which  he  entered  ad- 
versely against  his  grantors. — ^Hatfield  v.  Hat- 
field (Ky.)  59. 

§  71.  One  in  actual  possession  under  a  void 
grant  describing  the  land  may  hold  and  pre- 
scribe under  the  10-year  statute  to  the  extent 
of  the  boundaries  of  the  grant. — Harris  v.  Igle- 
hart (Tex.  Civ.  App.)  170. 

n.  OFEBATION  AITD  IBFFEGT. 

(A)  EXTENT  OF  POSSESSION. 
{  100.  Where  a  landlord  claimed  under  a 
grant,  the  tenant's  possession  of  a  part  of  the 
land  extended  the  landlord's  claim  of  adverse 
possession  to  the  boundaries  of  the  grant. — 
Harris  v.  Iglehart  (Tex.   Civ.  App.)  170. 

i  100.  Rights  of  one  in  adverse  possession 
of  a  tract,  the  particular  boundaries  of  which 
have  not  been  defined  by  occupancy  or  claim 
for  the  statutory  period,  state<l. — Smith  v. 
Simpson  Bank  (Tex.  Civ.  App.)  568. 

(B)  TITLE  OR  RIGHT   ACQUIRED. 

i  100.  Possession  of  land  by  a  party  after 
suspension  of  limitations  by  the  Civil  War  held 
immaterial,  where  he  had  held  for  a  sufficient 


170. 

m.  PLEADUrO,  EVmEHCE,  TBUI, 
Ain>  REVIEW. 

Conclusiveness  of  allegations  on  patty  pleail- 

log,  see  Pleading,  §  36. 
Hearsay  evidence,  see  Evidence,  {  317. 

{  110.  Allegations  by  an  abatter  heUtoh- 
sufficiently  show  title  to  land  incloeed  by  bs 
and  claimed  by  the  city  as  parts  of  sbtea.~ 
Perry  v.  Ball  (Tex.  Civ.  App.)  588. 

{  112.  Presumption  held  to  be  tbtt  titk. 
under  deeds  from  husbands  and  vires  Toid  u 
to  the  wives,  under  1  Stanton's  Ber.  St  t 
24,  H  15,  23,  but  made  50  years  befOR.  h 
good  by  adverse  possession  for  30  yeir8.-Biir 
ton-Whayne  Co.  t.  Farmers'  &  Droverf  Binl 
(Ky.)  445 ;    Id..  114  S.  W.  288. 

S  112.  A  defendant,  in  trespass  to  trr  6f.-. 
held,  required  to  show  that  die  occEpuKj « 
successive  possessors  of  the  premises  vu  aa- 
tinaous. — Dunn  v.  Taylor  (Tex.)  265. 

S  112.  One  relying  on  title  by  adrene  ^ 
session  held  required  to  show  facts  from  wii''' 
the  conclusion  of  continuity  of  the  pois«xa 
of  successive  possessors  might  be  dedocei- 
Dunn  V.  Taylor  (Tex.)  265. 

f  113.  In  ejectment,  where  plaintiffs  ditei 
under  adverse  possession,  evidence  thit  fl-^- 
tiffs'  father  had  told  them  that  the  land  t«- 
longed  to  their  mother  was  admissible  onlj :' 
show  the  extent  of  his  possession.— Jeffeij  '■ 
Jeffery  (Ark.)  27. 

{  113.  Where  one  claimed  land  b.T  tdra* 
possession,  and  showed  that  the  land  ns  f 
closed,  certain  evidence  held  admissible  lo  ^' 
dicate  to  the  owner  that  the  land  wasnC'f^ 
priated  and  used  by  others.— Dunn  v.  W' 
(Tex.)  265. 

{  114.  Admissions  of  defendant,  holdiDf  'i' 
paper  title  to  land,  held  not  sufficient  w  <^- 
toblish  title  by  adverse  possession  in  otKri- 
Jeffery  v.  Jeffery   (Ark.)   27. 

§  114.  Evidence  held  to  warrant  t  M:-- 
that  defendants  had  been  in  possession  of  ■'^' 
land   in   controversy  for  a  sufficient  perw" 

tive   them    title   by    adverse   posses3ion.-iU' 
eld  T.  Hatfield  (Ky.)  59. 
i  114.     Evidence  held  not  to  show  titl?^r 
adverse   possession,   under  the  lO-year  a»c' 
of  limitation.— Dunn  v.  Taylor  (Tex.)  ^• 

§  114.  The  fact  of  possession  of  real  «^ 
relied  on  to  establish  title  by  adverse  po^ 
sion,  held  sufficiently  shown  by  certain  tesf 
mony.— Duim  v.  Taylor  (Tex.)  265. 

{  114.  Certain  evidence  held  not  to  ^^ 
adverse  possession  as  against  the  bai<  <' f. 
deceased  ancestor. — Hess  t.  Webb  (Itt  '^■' 
App.)  618. 

§  116.  In  trespass  to  try  titfe,  ft'.^''''~ 
being  fraud  and  the  statute  of  limitatues.  o 
instruction  authorizing  recovery  br  df 
under  his  adverse  possession  keli  suD-hi 
though  not  defining  peaceable  and  advent  f^" 
session  separately,  and  in  the  langna;^  <^> 
statute.- Stoker  v.  Fugitt  (Tex.  CSv.  App-i" 

{  116.  A  charge  defining  the  rirfit  'fj'j 
fendant  In  partition  to  recover  on  kj' J*^.'.' 
limitation  held  erroneoos. — ^Hess  T.  Wei*  '>'■» 
Civ.  App.)  61& 

AFFIDAVITS. 

In  attachment,  see  Attachment,  K  ^'"VTi  I 
In  extradition  proceedings,  see  Eitnd:'  *- 
32.  
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tj. — Sumpter  v.  Buchanan  (Aik.)  809. 

▼.  PBESEIfTATION  AND  RE8EBVA- 

TION  IN  I.OWEB  COURT  OF 

GBOTjmDS  OF  KEVIEW. 

(A)  ISSUES  AND  QUESTIONS  IN  LOWER 
COUKT. 

§  171.  Whether  a  materialman  bad  a  remedy 
for  materials  famished  under  (Jen.  St.  1888,  c. 
70,  art.  1,  !  4,  permitting  him  to  remove  mate- 
rials furnished  a  lessee  from  the  premises  if 
the  lease  thereafter  fail  and  .  the  lessor  re- 
fuses to  pay  for  them,  will  not  be  decided  on 
appeal  where  he  basied  his  claim  on  other 
KTounds  below.— Lttigart  v.  Lezingtoa  Turf 
Club  (Ky.)  814. 

I  171.  One  will  not  be  permitted,  after  un- 
successfnlly  trying  a  case  on  one  theory,  to 
change  front  in  the  appellate  court.— Farmers' 
&  Merchants'  Bank  of  Springfield  t.  Zook  (Mo. 
App.)  67a 

{  171.  Where  a  party  tries  a  case  on  the 
theory  that  a  certain  issue  is  a  question  for  the 
jury,  the  verdict  is  conclusive  on  appeal. — 
Grimes  v.  Cole  (Mo.  App.)  085. 

§  171.  A  party  is  bound  by  the  theory 
adopted  on  the  trial  in  the  lower  court — 
Grimes  v.  Cole  (Mo.  App.)  68{5. 

§  174.  The  objection  that  relators,  in  a  man- 
damus proceeding  for  the  public,  did  not  pro- 
ceed in  the  name  of  the  commonwealth  cannot 
be  raised  for  the  first  time  on  appeal. — Louis- 
ville  Home  Telephone  Co.  v.  City  of  Louisville 
(Ky.)  855. 

S  170.  In  a  passenger's  action  for  loss  of  bag- 
gage, where  the  complaint  alleged  that  the  arti- 
cles listed  in  a  bill  of  particulars  attached  were 
baggage,  and  the  answer  did  not  deny  that  any 
article  was  baggage,  defendant  cannot  first  ob- 
ject on  appeal  that  an  article  was  not  bag- 
gflge.— Kansas  City  8.  Ry.  Co.  v.  Skinner  (Ark.) 
1019. 

(B)  OBJECTIONS  AND  MOTIONS,  AND 
RULINGS  THEREON. 

S  185.  An  objection  to  the  jurisdiction  of 
the  court  is  available  on  appeal,  though  not 
raised  below.— McDaniel  v.  Staples  (Tex.  Civ. 
App.)  596. 

S  190.  The  court  will  not  reverse  a  case  be- 
cause the  attachment  therein  was  not  author- 
ized, there  having  been  no  motion  to  discharge 
the  same.— Ballou  v.  Skidmore  (Ky.)  441. 

i  193.  It  need  not  be  determined  on  appeal 
whether  statements  of  the  cause  of  action 
should  be  stated  in  different  counts  where  the 
objection  is  not  raised  in  the  court  below.— 
Alten  V.  Metropolitan  St.  Ry.  Co.  (Mo.  App.) 
G91. 

8  199.  Where  an  equity  suit  remained  on 
the  equity  docket  and  was  so  tried  after  it  was 
turned  into  a  common-law  action,  it  is  too  late 
OQ  appeal  to  allege  error  in  not  tmnsferring  the 
case  or  to  complain  that  defendants  did  not 
move  for  a  new  trial.— Pennebaker  Bros.  v.  Bell 
City  Mfg.  Co.  (Ky.)  829. 

§  209.  An  objection  not  made  to  the  yerdict 
in  the  lower  court  will  be  deemed  to  have  been 
waived  on  appeal— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  House  (Tex.  Civ.  App.)  154. 

S  216.  Where  an  instruction  stated  the  cor- 
rect rule  of  law  when  fairly  construed,  if  the 
other  party  believed  it  conveyed  a  different 
meaning,  he  should  have  asked  the  court  to 
correct  it,  and)  not  having  done  so,  cannot  com- 


omissions  upon  wnich  aetendant  snouja  nan 
requested  instructions,  had  he  desired  them. 
and  to  present  no  available  error. — Steger  k 
Sons  Piano  Mfg.  Co.  v.  MacMaster  (Tex.  Cit. 
App.)  337. 

i  216.  An  instruction  which  is  defective  br- 
cause  omitting  an  important  modification  will 
not  be  considered  on  appeal,  where  no  instruc- 
tions supplying  the  omission  were  requested.— 
Orange  Lumber  Co.  v.  Thompson  (Tex.  Civ. 
App.)  563. 

{  230.  Where  the  objection  that  the  petition 
joined  in  one  count  a  common-law  cause  of  ac- 
tion for  negligence,  and  an  action  for  violatioo 
of  a  city  ordinance  was  made  for  the  first  timr 
on  the  introduction  of  evidence^he  defect  would 
Dot  be  c<Hi8idered  on  appeal. — Wills  v.  Atchison. 
T.  &  S.  P.  Ry.  Co.  (Mo.  App.)  713. 

§  232.  An  objection  to  "the  reading  from  the 
first  paragraph  of  the  answer"  and  the  state- 
ment of  the  proposed  proof  on  that  point  ia  too 
general  to  justify  review,  where  the  paragraph. 
though  stricken  out  before  trial,  contained  som? 
matter  which  could  properly  be  proved. — Kansas 
City  Southern  Ry.  Co.  v.  Anderson  (Ark.)  103". 

8  238.  The  record  proper  cannot  be  review- 
ed, where  no  motion  in  arrest  of  judgmmt  was 
filed.— Baird  v.  Baird  (Mo.  App.)  216. 

((3)  EXCEPTIONS. 

i  271.  The  denial  of  a  motion  to  amend  t 
notice  of  appeal  from  a  justice's  court  and  the 
granting  of  a  motion  to  dismiss  the  appeal  can- 
not be  reviewed,  where  no  exceptions  were  saved. 
— Tower  Grove  Planing  Mill  Co.  v.  Homben: 
(Mo.  App.)  222. 

{  273.  Where  a  genera]  exception  is  taken 
to  the  refusal  of  several  instructions  and  one 
of  the  instructions  is  bad,  the  exception  does 
not  preserve  the  other  instruction  for  review.— 
St  Louis,  I.  M.  &  S.  Ry.  Co.  t.  Hambrisfat 
(Ark.)  803. 

(D)  MOTIONS  FOR  NEW  TRIAL. 

I  281.  Without  a  motion  for  new  trial,  only 
errors  appearing  on  the  record  proper  will  be 
reviewed. — City  of  Macon  v.  Jaeger  (Mo.  App.t 
1138. 

I  292.  A  motion  for  new  trial  is  not  required 
to  render  available  error  in  instructions. — Far- 
entbold  v.  Tell  (Tex.  Civ.  App.)  635. 

S  302.  A  motion  for  a  new  trial  \eld  snS- 
ciently  specific  to  embrace  as  a  ground  th« 
court's  ruling  excluding  parts  of  a  deposition. 
— Mullins  y.  0>lumbia  County  Bank  (Ark.)  2Wl 

I  302.  Errors  in  the  rejection  of  evidence 
and  In  the  instructions,  not  called  to  the  atten- 
tion of  the  court  in  the  motion  for  new  trial, 
cannot  be  considered  on  appeal. — ^Almond  v. 
Modem  Woodmen  of  America  (Mo.  App.)  685. 

VX   PARTIES. 

In  election  contest  cases,  see  Election,  { '306. 

VH.   REQtnSITKS  AND  PROCEEDINGS 
FOR  TRANSFER  OF  CA1T8E. 

(C)  PAYMENT  OF  FEES  OR  COSTS.  AXD 
BONDS  OR  OTHER  SECURITIEa 

{  387.  Under  Sayles*  Ann.  Ciy.  St  1897. 
art.  1387,  and  Acts  1907.  p.  198,  c  lOU.  where 
a  bond  was  not  filed  within  20  days  after  ni>- 
tice  of  appeal,  held,  that  the  appeal  mast  be 
dismissed.— Hillman  v.  Galligher  (Tei.  Civ. 
App.)  321. 
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(A)  MATTERS  TO  BE  SHOWN  BY 
RECORD. 

t  501.  Ruling  on  motion  to  strike  items  of 
set-oS  \eld  not  reviewable;  the  bill  of  excep- 
tions not  containing  the  motion  or  exception  to 
the  ruling. — Starks  v.  Kirchgiaber  (Mo.  App.) 
1149. 

i  602.  Where  the  motion  for  new  trial  was 
noted  in  the  bill  of  exceptions,  but  the  record 
proper  did  not  show  that  it  was  filed,  it  would 
not  be  considered  on  nppeal. — City  of  Macon  t. 
Jaeger  (Mo.  App.)  113& 

S  508.  The  record  held  not  to  show  the  ap- 
patl  bond  was  filed  in  time  to  give  the  appel- 
late court  jurisdiction. — Sloan  v.  McMillin  Ctex. 
CiT.  App.)  587. 

fB)  SCOPE  AND  CONTENTS  OF  RECORD. 
S  618.  Petitions,  the  filing  of  which  were 
disallowed  in  the  chancery  court,  may  be  suffi- 
ciently embodied  in  a  decree  to  be  presented  to 
the  Supreme  Court,  but  the  decree  must  fully 
recite  the  nature  of  the  petitions  with  their 
material  averments,  together  with  the  relief 
sought  and  the  action  of  the  chancellor  there- 
on.—United  Statps  Fidelity  &  Guaranty  Co.  v. 
Rainey  (Tenn.)  397. 

S  518.  Petitions  filed  in  a  creditors'  snit 
after  final  decree  and  at  a  subsequent  term, 
without  an  order  of  the  chancellor,  did  not 
thereby  become  part  of  the  record,  especially 
'Where  the  chancellor  had  derlined  permiHsion 
to  file  them.— United  States  Fidelity  &  Guar- 
anty Co.  T.  Rainey  (Tenn.)  397. 

i  637.  A  bill  of  exceptions,  filed  out  of 
time,  cannot  be  considered  on  appeal.— Baird 
▼.  Baird  (Mo.  App.)  216. 

(C)  NECESSITY  OF  BILL  OF  EXCEPTIONS, 
CASE.  OR  STATEMENT  OF  FACTS. 

i  545.  To  make  a  petition,  the  filing  of 
Tvhich  was  disallowed  In  the  lower  court,  a 
part  of  the  record  on  appeal,  it  must  be  em- 
bodied in  the  transcript  by  a  suflScient  bill  of 
exceptions. — United  States  Fidelity  &  Guaranty 
Co.  T.  Rainey  (Tenn.)  397. 

i  647.  Refusal  to  transfer  a  cause  to  eouity 
held  not  reviewable  in  the  absence  of  a  bill  of 
exceptions.— ^Ayer  &  Ivord  Tie  Co.  t.  Greer 
(Ark.)  209. 

I  547.  In  the  absence  of  a  bill  of  excep- 
tions, held,  it  could  not  l>e  said  defendant  was 
prejudiced  by  a  refusal  to  transfer  the  cause 
to  equity.— Ayer  &  Lord  Tie  Co.  v.  Greer 
(Ark.)  209. 

S  548.  A  stipulation  that  statutes  and  de- 
oinions  might  be  submitted  to  show  the  laws  of 
other  states,  and  that  copies  thereof  might  be 
incorporated  in  the  record  for  use  in  any  court, 
held  not  to  warrant  the  court  on  appeal  in 
looking  to  statutes  and  decisions  cited  in  argu- 
ment, in  the  absence  of  bill  of  exceptions  show- 
ing what  statutes  and  decisions  were  submitted 
below. — Union  Cent.  Life  Ins.  Co.  of  Cincinnati 
V.  Dukes  (Ky.)  454. 

{  548.  Questions  arising  upon  the  evidence 
cannot  be  reviewed  on  appeal,  in  the  absence 
of  a  statement  of  facts. — Applebaum  v.  Bass 
(Tex.  Civ.  App.)  173. 

S  648.  In  the  absence  of  a  statement  showing 
that  the  evidence  authorized  the  giving  of  an 
instruction,  the  error  complaining  of  the  re- 
fusal to  give  the  instruction  cannot  be  consid- 
ered.— Hess  ▼.  Webb  (Tex.  Civ.  App.)  618. 

(D)  CONTENTS,  MAKING.  AND  SETTLE- 
MENT OF  CASE  OR  STATEMENT 

OF  FACTS. 

i  564.  As  a  matter  of  law,  a  trial  judge 
does    not   fail   to   perform   his   duty   to   file   a 


performed,  notwitlistanding  lapse  of  that  period. 
—Applebaum  v.  Bass  (Tex.  Civ.  App.)  173. 

I  571.  Mandamus  held  to  lie  in  specified 
cases,  including  a  case  where  a  trial  judge 
refused  to  make  and  file  a  statement  of  facts. 
— ^Applebaum  v.  Bass  (Tex.  Civ.  App.)  173. 

(F)  MAKING,  FORM.  AND  REQUISITES 
OF  TRANSCRIPT  OR  RETURN. 

i  601.  Under  Laws  1907,  p.  512,  c.  24,  §  15. 
the  original  statement  of  facts  must  be  sent 
up  with  the  record  in  all  appeals  from  the 
district  court.— Redland  Fruit  Co.  v.  Sargent 
a'cx.  Civ.  App.)  330. 

(I)  DEFECTS.  OBJECTIONS.  AMENDMENT. 
AND  CORRECTION. 

§  634.  Where  the  bill  of  exceptions  and  ap- 
pellant's abstract  are  conflicting,  the  appeal  will 
be  dismissed. — Dawson  v.  Ash  Grove  White 
Lime  Ass'n  (Mo.  App.)  718. 

{  644.  While  under  Acts  30th  Leg.  c.  24- 
(Gen.  Laws  1907,  p.  509),  approved  May  25, 
1907,  and  Acts  aOth  Leg.  c.  7  (Gen.  Law« 
1907,  p.  446),  approved  May  14,  1907,  the  orig- 
inal statement  of  facts,  and  not  a  copy  there- 
of, should  accompany  the  record  on  api>eal,  it 
does  not  necessarily  follow  that  the  appellate 
court  may  not  consider  the  copy. — Texas  &  P. 
Ry.  Co.  v.  Stoker  (Tex.)  3. 

(J)  CONCLUSIVENESS   AND   EFFECT,    IM- 
PEACHING  AND  CONTRADICTING. 

S  664.  Where  the  bill  of  exceptions  and 
statement  of  facts  were  contradictory  as  to  the 
admission  or  refusal  of  evidence,  held,  that  an 
assignment  of  error  to  the  exclusion  of  the  ca- 
dence would  not  be  considered. — Helsley  v. 
Moss  (Tex.  Civ.  App.)  599. 

(K)  QUESTIONS  PRESENTED  FOR 
REVIEW. 

i  672.  "Error  apparent  upon  the  face  of 
the  record,"  as  used  in  Rev.  St.  1895,  art. 
1014,  defined.— Applebaum  t.  Bass  (Tex.  Civ. 
AppJ   178. 

i  688.  Remarks  of  counsel  in  the  Jnrr's  pres- 
ence cannot  be  complained  of  on  appeal,  wber* 
they  are  not  part  of  the  bill  of  exceptions,  ap- 
pearing only  by  appellant's  counsel's  affidavit. 
—Kentucky  Wagon  Mfg.  CJo.  v.  Duganics  (Ky.) 

l^!o. 

S  688.  The  opening  statement  of  counsel  for 
a  party,  not  preserved  in  the  bill  of  exceptions, 
cannot  be  considered  on  appeal'  for  any  pur- 
pose.— Frisby  v.  St.  Louis  Transit  Co.  (Mo.) 
1059. 

f  699.  Where  the  coart  struck  from  the  rec- 
ord the  i>art  of  it  which  purported  to  contain 
the  instructions,  errors  in  the  instnictions  could 
not   be   considered. — Latham   r.   Lindsay  (Ky.) 

878. 

{  (S99.  Instructions  of  the  lower  court  cannot 
l>e  reviewed  where  not  made  part  of  the  record 
by  a  bill  of  exceptions.- Gambrell  r.  Gambrell 

(Ky.)  885. 

§  701.  In  the  absence  of  a  statement  of 
facts,  the  appellate  c<)nrt  will  not  review  tho 
sufficiency  and  correctness  of  the  charge. — 
Green  v.  State  (Tex.  Cr.  App.)  15. 

ZI.  A8SIONMEHT  OF  EBBOBS. 

S  719.  It  would  be  the  duty  of  the  Court  of 
Civil  Appeals  to  determine  the  sufficiency  of 
tlie  petition  as  against  a  general  demurrer, 
even  though  there  were  no  assignments  of  er^ 
ror  as  to  its  sufficiency. — Steger  &  Sons  IMano 
Mfg.  Co.  v.  MacMaster  (Tex.  Civ.  App).  337. 
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Irrigation  Co.  v.  Sanders  (Tex.  Civ.  App.)  558. 

{  742.  Appellant*  are  confined  to  the  ob- 
jections raised  by  their  propositions.— Ariola 
V.  Newman  (Tex.  Civ.  App.)  157. 

S  742.  An  assi^ment  of  error,  which  pre- 
sents several  distinct  propositions  of  law,  and 
which  cannot  be  considered  in  itself  as  a  prop- 
osition, cannot  be  considered. — Hess  v.  Webb 
(Tex.  Civ.  App.)  618. 

§  742.  A  proposition  held  not  germane  to 
the  assignment  of  error,  and  cannot  be  con- 
sidered on  appeal. — Hildebrandt  v.  HotFman 
(Tex.  Civ.  App.)  785. 

i  747.  Whether  a  petition  states  a  cause  of 
action  may  be  questioned  on  plaintiff's  appeal, 
though  cross-assignments  to  the  overruling  of  a 
demurrer  may  not  have  been  filed  as  required  by 
rule  101,  for  district  and  county  courts. — ^Far- 
eathold  v.  Tell  (Tex.  Civ.  App.)  635. 

{  750.  An  assignment  of  error  complaining 
of  the  refusal  of  the  court  to  give  a  charge 
keld  not  to  raise  the  question  of  the  error  of 
the  court  in  failing  to  give  a  correct  charge,  on 
its  attention  being  called  to  a  point  by  the  re- 
quested charge  which  was  erroneous. — Hess  v. 
Webb  (Tex.  Civ.  App.)  618. 

xm.  DismssAi..    withsrawai., 

OR  ABANDONMENT. 

I  776.  A  party  may  end  litigation  in  the 
Supreme  Court  by  agreeing  in  open  court  to 
suffer  judgment  to  be  pronounced  against  him 
for  his  opponent's  claim  with  interest  and 
costs,  and  he  need  not  pay  the  money  into 
court.— United  States  Fidelity  &  Guaranty  Co. 
V.  Rainey  (Tenn.)  397. 

§  780.  Under  Civ.  Code  Prac.  S  757,  held, 
that  where,  pending  appeal  in  a  suit  to  enjoin 
the  fiscal  court  from  appropriating  county 
funds  for  certain  purposes,  the  taxpayer  prose- 
cuting the  same  became  a  nonresident  of  the 
county,  the  appeal  must  be  dismissed. — Harney 
V.   Fayette  County  Fiscal   Court   (Ky.)   108. 

§  780.  That  an  appeal  in -a  creditor's  suit 
may.  not  be  dismissed  because  the  defendants 
of  record  are  being  sued  as  the  representatives 
of  a  class  of  creditors,  the  bill  must  show  that 
they  were  made  defendants  as  representatives 
of  a  class. — United  States  Fidelity  &  Guaranty 
Co.  V.  Rainey  (Tenn.)  397. 

5  781.  A  review  being  rendered  unnecessary 
by  the  payment  of  the  judgment  appealed  from, 
the  appeal  will  be  dismissed.— Myher  v.  Myher 
(Mo.  App.)  689. 

XV.   HEARING  AND  REHEARING. 

i  818.  The  Supreme  Court  will  not  continue 
a  hearing  to  enable  appellant  to  cure  a  de- 
fect in  the  record  where  it  appears  that  no 
error  occurred  below. — Ward  v.  McPherson 
(Ark.)  42. 

XVL  KEVIEW. 

lA)  SCOPE   AND    EXTENT   IN   GENERAL. 

f  837.  Certain  assignments  of  error  held  to 
be  in  the  nature  of  demurrers  to  the  pet.tion, 
80  that  the  proper  practice  would  have  been 
to  first  demur  to  the  petition  and  assign  an 
adverse  ruling  thereon  as  error,  and  hence 
called  for  review  only  far  enough  to  determine 
whether  the  petition  wag  good  on  general  de- 
murrer.— Steger  &  Sons  Piano  Mfg.  Co.  v.  Mac- 
Master  (Tex.  Civ.  App.)  337. 

I  842.  Where  there  is  any  evidence  tending 
to  prove  a  fact  essential  to  a  recovery,  the 
issue  is  for  the  jury;  but  whether  there  is  such 
evidence  in  the  record  is  a  question  of  law  for 

e  Supreme  Court. — International  &  G.  N.  R. 
.  v.  Vallejo  (Tex.)  4. 


porated  employers  liable  for  injuries  to  em- 
ploye by  the  negligence  of  other  servants,  de- 
fendant being  a  corporation,  the  validity  of  the 
statute  only  as  to  corporations  need  bie  dete^ 
mined  on  appeal. — Ozan  Lumber  Co.  v.  Biddie 
(Ark.)  796. 

§  843.  Certain  questions  raised  by  assign- 
ments of  error  held  purely  academic. — Beaamont 
Rice  MilU  v.  Campbell  (Tex.  Civ.  App.)  971. 

S  848.  If  a  referee  has  erred  in  his  condo- 
sions  of  law,  the  Court  of  Appeals  may  set 
aside  the  erroneous  conclusions,  and  apply  the 
law  as  found  by  it  to  the  facts  found  by  the 
referee. — Bader  v.  Chicago  Mill  &  Lamber  Co. 
(Mo.  App.)  1154. 

§  861.  Where  a  case  is  certified  by  a  Conn 
of  Civil.  Appeals  to  the  Supreme  Coart,  the  lat- 
ter court  will  not  decide  questions  not  presented 
by  the  certificate. — Snyder  v.  Baird  Independent 
School  Dist.  (Tex.)  5^1. 

(B)  INTBRI/)CPTOKY.  COLLATERAL.  AND 

SUPPLEMENTARY  PROCEEDINGS 

AND  QUESTIONS. 

i  873.  Where  there  was  no  appeal  from  a 
jiid^ent  allowing  an  attorney's  fee  as  part  of 
plaintiffs  costs  in  an  action  of  interpleader,  the 
allowance  cannot  be  reviewed. — Grooms  v.  Mnl- 
lett  (Mo;  App.)  683. 

(C)  PARTIES  ENTITLED  TO  AIXEGE 
ERROR. 

S  877.  A  party  cannot  predicate  error  on  ex- 
ceptions to  the  refusal  of  instructions  request- 
ed by  the  adverse  party.— Dawson  v.  Ash  Grove 
White  Lime  Ass'n  (Mo.  App.)  718. 

$  877.  Plaintiff  in  partition  held  not  enti- 
tled to  complain  on  appeal  of  the  denial  of  bit 
motion  to  strike  out  the  answer  filed  by  a  next 
friend  of  one  of  the  defendants. — Lindly  y.  Lind- 
ly  (Tex.)  750. 

i  877.  In  an  action  against  initial  and  con- 
necting carriers,  the  direction  of  a  verdict  for 
one  of  the  carriers  held  not  prejudicial. — GnlE. 
C.  &  S.  F.  Ry.  Co.  V.  Cunningham  (Tex.  Civ. 
App.)  767. 

S  878.  Appellee's  failure  to  proseciite  a  '■toss- 
appeal  is  a  waiver  of  r-lingg  against  him.— 
Feland  v.  Berry  (Ky.)  425. 

S  882.  Error  in  an  instruction  is  waived  by 
the  prejudiced  party  requesting  instmctions  con- 
taining the  same  error. — Little  Rock  &  M.  Ry. 
Co.  V.  Russell  (Ark.)  1021. 

f  882.  Appellant  held  not  entitled  to  object 
to  an  instruction  as  assuming  certain  facts  t» 
constitute  neglieence,  when  it  requested  an  in- 
struction containing  the  same  assumption.— St. 
Louis  &  S.  P.  Ry.  Co.  v.  Vaughan  (Ark.)  Irti" 

{  882.  A  party  cannot  complain  of  an  in- 
struction assuming  a  fact  where  a  similar  ia- 
struction  was  given  at  his  own  request. — Pece» 
V.  Gille  (Mo.  App.)  706. 

%  882.  Appellant  cannot  complain  of  an  in- 
struction conforming  to  her  position  on  the 
trial.— Oexner  v.  Loehr  (Ma  App.)  727. 

S  882.  A  party  who  erroneously  put  io  evi- 
dence a  judgment  may  not  complain  of  the  trii! 
court's  refusal  to  instruct  that  such  judgmes: 
should  have  no  influence  upon  the  issues. — ^u 
Antonio  Light  Pub.  Co.  v.  Lewy  (Tex.  Civ. 
App.)  574. 

§  882.  Where  a  party  has  procured  the  giv- 
ing of  a  special  charge,  it  cannot  complain  i.^ 
the  court's  refusal  to  give  others  on  the  sacf 
subject  in  conflict  therewith. — Texas  &  N.  0. 
U.  Co.  V.  Jackson  (Tex.  Civ.  App.)  62S. 

S  883.  The  parties  may  consent  that  th« 
court  shall  consider  foreign  statuts  and  d<^ 
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{  1004.  Where  a  verdict  appears  to  be  the 
result  of  the  juror's  honest  judgment,  and  not 
of  passion  or  prejudice,  it  will  not  be  disturbed 
on  appeal  as  allowing  an  excessive  recovery. — 
Louisville  &  N.  B.  Co.  v.  Pedigo  (Ky.)  116. 

§  1008.  A  finding  of  the  court  is  binding  on 
the  court  on  appeal. — Poteet  v.  Daniel  (Mo. 
App.)   1139. 

8  1009.  The  Supreme  Court  will  bot  reverse 
a  chancery  decree,  unless  the  finding  is  against 
the  preponderance  of  the  evidence. — Blackburn 
V.  Cherry  (Ark.)  25. 

S  1009.  Where  the  evidence  is  conflicting,  the 
testimony  accredited  by  the  chancellor  will  be 
accepted  on  appeal ;  nothing  else  appearing  to 
determine  the  preponderance.— Souter  v.  Witt 
(Ark.)  800. 

§  1009.  In  an  action  for  the  price  of  Inmber, 
a  finding  on  conflicting  matter  by  the  chancel- 
lor that  there  was  not  such  a  substantial  de- 
parture from  the  contract  as  to  warrant  the 
Inference  of  fraud  will  not  be  reviewed  on  ap- 
peal.—Wiburg  &  Hannah  Co.  v.  U.  P.  Walling 
&  Co.  (Ky.)  832. 

i  1009.  On  appeal  in  equity,  the  Court  of 
Appeals  will  determine  whether  the  facts  au- 
thorized the  judgment. — Howell  r.  Union  Gro- 
cery Co.  (Ky.)  912. 

i  1009.  Notwithstanding  the  Supreme  Court 
has,  in  an  equity  case,  the  right  to  review  the 
evidence,  the  usual  practice  held  to  be  to  defer 
largely  to  the  trial  court's  findings. — Phillips  v. 
St.  Irouis  Union  Trust  Co.  (Mo.)  1065. 

§  1(X)9.  Notwithstanding  the  Supreme  Court, 
in  an  equity  ease,  may  weigh  the  evidence,  def- 
erence should  be  given  to  the  findings  of  the 
trial  chancellor.- Creamer  v.  Bivert  (Mo.)  1118. 

i  1009.  Where  an  issue  in  equity  rests  alone 
on  the  credibility  of  witnesses,  the  Supreme 
Court  may  rest  on  the  trial  court's  superior  ad- 
vantaee  in  determining  a  fact. — Creamer  v.  Biv- 
ert (Mo.)  1118. 

8  1010.  A  finding  of  the  lower  court,  support-, 
ed  by  ample  evidence,  is  conclusive  on  appeal. — 
Grooms  v.  Mullett  (Mo.  App.)  6S3. 

I  1012.  Where  evidence  was  sach  that  the 
tnal  court  was  not  bound  to  give  it  credence, 
its  finding  of  fact  thereon  held  conclusive  on 
appeal. — Autry  v.  Beasor  (Tex.)  748. 

g  1022.  Where  a  reference  and  referee  are 
agreed  on  by  the  parties  to  a  law  action,  the 
referee's  findings  of  the  facts,  approved  by  the 
trial  court,  are  conclusive  on  appeal,  if  su])- 
ported  by  substantial  evidence.— Bader  v.  Cni- 
cago  Mill  &  Lumber  (3o.  (Mo.  App.)  1154. 

(H)  HARMLESS  ERROR. 

S  1026.  To  be  reversible,  error  must  be  prej- 
udicial.— Farmers'  &  Merchants'  Bank  of  Spring- 
field V.  Zook  (Mo.  App.)  678. 

8  1028.  The  trial  of  an  action  by  a  street 
railroad  passenger  for  injuries  in  a  collision 
with  a  railroad  train  at  a  crossing,  on  the  er- 
roneous theory  that  a  certain  statute  regulated 
defendant's  duties,  held  not  prejudicial. — Wills 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.  (Mo.  App.)  713. 

§  1029.  Where  the  evidence  was  not  confiict- 
Ing  and  a  peremptory  instruction  for  plaintiff 
would  have  been  proper,  errors  in  instnictions 
were  immaterial  on  defendant's  appeal.— Kansas 
City  S.  By.  Co.  v.  Skinner  (Ark.)  1019. 

5  1029.    Where,  under  any  view  of  the  facts, 

?laintiCf  was  not  entitled  to  recover,  the  re- 
usal  to  allow  a  trial  amendment  of  bis  plead- 
ing was  not  prejudicial. — Goodney  v.  Interna- 
tional &  G.  >f.  R.  Co.  (Tex.  Civ.  App.)  171. 


does  not  aCect  defendant's  rights  found  noi 
to  have  acquired  title  by  adverse  possessicn. 
—Hess  V.  Webb  (Tex.  Civ.  App.)  618. 

8  1031.    Where  the  instructions   taken  as  a 

whole  present  a  false  and  highly  prejudiciil 
doctrine,  it  will  be  presumed  on  appeal  that  the 
jury    was    misled    thereby.— Hovey     ▼.    Aaron 

(Mo.  App.)  na 

f  1033.  A  party  cannot  complain  of  instme- 
tions  which  are  too  favorable  to  him. — ^Hamiter 
V.  Brown  (Ark.)  1014. 

8  1033.  Error  in  iustmctions  plaong  too 
great  a  burden  of  proof  on  plaintiff  u  not  aval- 
able  to  defendants.— Bell  v.  Old  (Ark.)  1023. 

8  1033.  Appellant  cannot  complain  that  tiw 
trial  court  granted  him  relief  for  which  he  did 
not  ask.— Wiburg  &  Hannah  Co.  ▼.  U.  P.  Wan- 
ing &  C!o.  (Ky.)  832. 

8  1033.  A  party  held  not  prejudiced  by  u 
instruction  where  one  more  nnfavorable  to  it 
should  have  been  given.— Louisville  &  N.  R. 
Co.  v.Schroader  (Ky.)  874. 

8  1033.  The  defendant  in  an  action  of  daim 
and  delivery  cannot  complain  that  the  joir 
failed  to  award  certain  of  the  articles  claiin«<i. 
where  it  does  not  appear  that  they  were  taj^es 
out  of  his  custody  by  the  writ.--OambieU  v. 
Gambrell  (Ky.)  ^. 

8  1039.  Judgment  in  an  action  in  which  two 
causes  of  action  were  improperly  joined  will  not 
be  reversed  under  Kirby's  Dig.  §  61-48,  wh«re 
separate  actions  might  have  been  consolidated, 
under  Act  May  11,  1905  (Act  1905.  p.  798),  and 
the  verdict  on  one  cause  of  action  is  for  $1  onlj. 
— Ashford  v.  Ridiardson  (Ark.)  808. 

8  1040.  Error  in  failing  to  resort  to  the  prop- 
er practice  to  eliminate  a  cross-petition  held  not 
material,  where  the  right  conclusion  was  reach- 
ed.—Mattingly  V.  Eversole  (Ky.)  447. 

8  1040.  Where  the  court  overruled  exception* 
to  an'  issue  presented  b]|  the  petition,  its  sub- 
sequent refusal  to  submit  the  issae  cared  anv 
error  in  its  previous  ruling. — Texas  &  G.  B.t. 
Co.  V.  Pate  (Tex.  CSv.  App.)  994. 

8  1042.  The  dismissal  of  a  counterclaim  ia 
an  action  to  quiet  title  held  not  prejndidaL— 
Cawood  V.  Howard  (Ky.)  109. 

8  1042.  In  an  action  for  partition,  the  rot 
ing  of  the  court  on  plaintiffs  motion  to  strike 
out  an  answer  filed  by  a  next  friend  on  behalf 
of  one  of  the  defendants,  held  not  prejadicul 
error.— Lindly  v.  Lindly  (Tex.)  750. 

8  1042.    In  an  action  on  a  contract  for  tbt 

construction  of  a  county  bridge,  the  strikia; 
of  allegations  in  the  answer  hcid  harmless,  in 
view  of  the  issues  and  the  findings  of  the  cour. 
—Webb  County  v.  Hasie  (Tex.  C!iv.  App.)  1** 

8  1046.    One  sued  on  a  note,  who  answered 

under  oath,  denying  generally,  and  alleging  thac 
she  was  an  indorser  and  not  a  maker,  was  not 
prejudiced  by  any  error  in  denying  her  the 
right  to  open  and  close. — Oexner  v.  Loehr  (Mo. 
App.)  727. 

8  1050.  In  a  suit  to  restrain  a  railroad  eooi- 
pany  from  obstructing  a  farm  crossing,  tb- 
error  in  admitting  certain  testimony  held  no: 
prejudicial  to  the  company. — Foi8ythe,v.  South- 
ern Ry.  in  Kentucky  (Ky.)  85. 

8  1050.  The  erroneous  admisnon  in  evidenc« 
of  an  incomplete  ordinance,  not  necessarv  t<> 
plaintiff's  case,  and  which  in  no  way  strength- 
ened his  position,  held  harmless. — Wills  v.  -Vt- 
chison,  T.  &  S.  F.  Ry.  Co.  (Mo.  App.)  713. 

8  1051.  Admission  of  deposition  in  evideoty 
hdi  harmless,  in  view  of  subsequent  step^— 
Cress  V.  Belknap  Hardware  &  Mfg.  Co.  (K.t.< 
93. 
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Louis  Southwestern  Ry.  Co.  of  Texa8  T.  Long 
<Tex.  ClT.  App.)  316. 

§  1140.  Where  a  judgment  appealed  from 
was  erroneous  only  in  so  far  as  it  contained 
an  allowance  for  doctors'  bills  and  medicines 
and  plaintiff  agreed  that  such  amounts  should 
be  deducted,  judgment  should  be  reformed  and 
affirmed.— Houston  &  T.  C.  R.  Co.  v.  Cheat- 
ham (Tex.  Civ.  App.)  777. 

(O  MODIFICATION. 

§  1154.  Where  a  judgment  for  the  recovery 
of  land  fails  to  describe  the  land,  but  may  be 
corrected  by  the  record,  the  court  on  appeal 
will  affirm  it  with  directions  to  the  trial  court 
to  properly  describe  the  land  in  the  judgment. 
—Latham  v.  landsay  (Ky.)  878. 

CD)  REVERSAL. 

I  115G.  The  Court  of  Civil  Appeals  held  to 
have  no  power,  on  motion  to  reverse  for  ab- 
sence of  a  statement  of  facts,  to  consider  ac- 
companying affidavits.  Rev.  St.  1895,  art.  998. — 
Rush  V.  J.  E.  Thompson  &  Co.  (Tex.  Civ.  App.) 
54(!. 

5  11 6.5.  Under  Rev.  St.  1895,  arts.  998.  1014 
1015,  1382,  a  failure  of  judge  to  make  up  and 
file  a  statement  of  facts  within  the  time  pre- 
scribed by  law  held  not  assignable  as  error  in 
the  Court  of  Civil  Appeals  on  ex  parte  affidavit. 
— Applebaum  v.   Bass   (Tex.   Civ.   App.)    173. 

§  1170.  In  a  personal  injury  action,  the  ad- 
mission of  testimony  of  plaintiff  that  he  wor- 
ried because  of  his  belief  that  he  would  not  be 
able  to  work  again,  if  error,  held  so  insignifi- 
cant as  not  to  oe  ground  for  reversal. — Funck 
v.  Metropolitan  St.  Ry.  Co.  (Mo.  App.)  094. 

I  1171.  Where  a  verdict  is  for  ?300.  instead 
of  $299,  the  error  of  .$1  is  too  small  to  au- 
thorize   reversal. — Gambrell    v.   Gambrell    (Ky.) 

885. 

§  1172.  Where  plaintiff  recovered  a  verdict 
on  each  of  four  counts,  awarding  damages  sepa- 
rately on  each  count,  that  the  damiiges  in  one 
count  were  based  on  an  unconstitutional  statute, 
so  that  judgment  thereon  was  erroneous,  did  not 
require  a  reversal  as  to  the  other  counts. — 
George  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Mo.) 
1099. 

§  1176.  Error  in  directing  a  verdict  for  de- 
fendants, after  a  proper  verdict  for  plaintiff, 
does  not  require  a  new  trial,  and  judgment 
may  be  ordered  on  the  first  verdict.— Bell  v. 
Old  rArk.)  1023. 

§  1177.  Where  the  record  indicates  that  ad- 
ditional evidence  may  be  obtained,  the  Supreme 
Court  will  remand  the  cause  for  another  trial. 
—Dunn   V.   Taylor   (Tex.)   265. 

§  1177.  Where,  in  an  action  by  a  mortgagee 
of  mules  for  their  conversion  by  a  purchaser 
from  the  mortgagor,  a  judgment  for  defendant 
was  reversed  on  appeal,  but  the  findings  of  the 
trial  court  did  not  show  the  value  of  the  mules. 
the  appellate  court,  on  reversing  the  judgment, 
cannot  render  judgment  tor  plaintiff,  but  will 
remand  the  cause. — Adams-Burke-Simmons  Co. 
v.  Johnson   (Tex.  Civ.  App.)   176. 

I  1178.  Under  Sayles'  Ann.  Civ.  St.  1S97, 
art.  1027.  held,  that  on  reversal  of  a  judgment 
for  defendarts  for  improvements,  the  only  mat- 
ter in  doubt  being  hov;  much  they  were  entitled 
to,  the  cause  would  be  remanded. — Fain  v. 
Nelms  (Tex.  Civ.  App.)  1002. 

(F)  MANDATE    AND    PROPEEDINGS    IN 
LOWER  COURT. 

8  1194.  A  decision  on  former  appeal  that 
certain  evidence  was  rendered  admissible  by  de- 
fendant's   cross-examination   held    not    res   judi- 


Lue     leoiiuiouy. — Aoies     V.     ACKiey    ijio.    Apn.! 
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APPEARANCE. 

Authority  of  partner  after  dissolution  of  fim 
to  enter  appearance  for  copartner,  se*  Part- 
nership, §  29G. 

8  8.  A  defendant  who  prosecutes  an  appeil 
from  the  judgment  refusing  to  set  aside  a  d^ 
fault  judgment  enters  his  appearance,  and,  on 
reversal  and  the  return  of  the  case,  he  rfl 
be  before  the  circuit  court.— Asher  v.  C!onistt 
(Ky.)  131. 

APPLIANCES. 

Liability  of  employer  for  defects,  see  llutar 
and  Servant,  §§  101,  107,  121,  22L 

APPLICATION. 

For  Jury  trial,  see  Jury,  8  25. 

Of    assets    in   general,   see   Marshaling  Aseti 

and   Securities. 
Of  payment,  see  Payment,  §  41. 

APPOINTMENT. 

Of   executor    or    administrator,    see   EiemtOB 

and  Administrators.  §  29. 
Of  sheriff  or  constable,  see  SherillB  and  C» 

stables,  §  18. 

APPROPRIATION. 

For  payment  of  municipal  debts,  see  Mclli^ 
ipal  Corporations,  8  890. 

ARBITRATION  AND  AWARD. 

III.   AWARD. 

Departure  in  pleading,  see  Pleading,  {  180. 

§  74.  Both  parties  to  an  award  of  artitn- 
tors  may  repudiate  it  and  litigate  tb«  con- 
troversy on  the  basis  of  the  contract  claimed  by 
them.— Spiess'  Adm'x  v.  Bartley  (Ky.)  127. 

§  81.  Upon  the  submission  of  the  cootaft 
rights  of  the  parties  to  arbitrators  and  a  nx 
award  being  by  them,  the  controversy  wn 
merged  in  the  award. — Spiess'  Adm'i  v.  BartliJ 
(Ky.)  127. 

ARGUMENT  OF  COUNSEL 

In  civil  actions,  see  Trial,  ?§  109-133. 
In   criminal    prosecutions,    see    Criminal  I**- 
88  706-730. 

ARREST. 

See   Bail. 

Illegal  arrest,   see  False   Imprisonment 

I.   IN  Cim.  ACTIONS. 

On  civil  warrant  issued  by  justice  conrt,  « 
Justices  of  the  Peace,  8  85. 

n.   ON    CRIMINAI.    CHABGES. 

Reward  for  arrest,  see  Reward,  8  4. 

8  65.  Under  Cr.  Code  Prac  88  37,  38,  «■ 
lating  to  arrest  by  private  persons,  a  P** 
selected  by  a  special  bailiff  appointed  bj  ' 
justice  of  the  peace  to  execute  a  warrant  i''' 
a  homicide  not  committed  in  the  justice's  pr*' 
cnce  held  not  authorized  to  make  the  arrest- 
Commonwealth   V.   West   (Ky.)   76. 

8  68.  One  making  an  arre.st  on  a  crimini' 
charge  should  inform  the  person  arrcstcu,  » 
there  was  reasonable  opportunity  to  do  so,  sj 
his   intention   to   make   the   arrest,  and  "'  t"* 
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ASSAULT  AND  BATTERY. 
n.  CBmnrAi.  besponsibilitt. 

Assault  vith  intent  to  kill,  see  Homicide,  ii 
84,  96,  257,  310. 

(B)  PROSECUTION  AMD  PUNISHMENT. 

Res  gestffi,  see  Criminal  Law,  S  364. 

{  83.  Evidence  on  prosecution  for  assault 
held  irrelevant. — Vanhooser  v.  State  (Tex.  Cr. 
App.)  285. 

§  88.  Evidence  involving  prior  threats  held 
admissible  on  a  prosecution  for  assault— Van- 
hooser v.  State  (Tex.  Cr.  App.)  285. 

{  91.  Evidence  held  sufficient  to  support  a 
conviction  of  simple  assault. — Malone  v.  State 
(Tex.  Cr.  App.)  530. 

i  96.  Certain  matters  held  not  to  constitute 
assault— Vanhooser  v.  State  (Tex.  Cr.  App.) 
285. 

ASSESSMENT. 

Of  compensation  for  proper^  taken  for  pub- 
lic use,  see  Eminent  Domain,  {  262. 

Of  damages,  see  Damages,  §{  206-216. 

Of  expenses  of  public  improvements,  see  Mu- 
nicipal Corporations,  it  420-187,  567. 

Of  loss  on  insured,  see  Insurance,  g$  197,  198, 
368,  765. 

Of  tax,  see  Taxation,  Si  317-482. 

ASSETS. 

Marshaling,  see  Marshaling  Assets  and  Secu- 
rities. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  gj  664,  719-750,  837, 
843,  1165. 

ASSIGNMENTS. 

Fraud  aa  to  creditors,  see  Fraudulent  Convey- 
ances. 

Transfer  of  cause  of  action  ground  for  abate- 
ment, see  Abatement  and  Revival,  i  46. 

Traiuferi  of  parHoular  tpcciet  of  property, 

rightt,  or  «na(rwment«. 

S(«  Bills  and  Notes,  8t  315,  508;    Insurance, 

Sf  209-222,  347;    ilortgages,  SS  275,  282. 
Corporate  shares,  see  Corporations,  i  123. 
Leases,  see  Landlord  and  Tenant,  {|  76,  111. 

Z.  BEQinSITES  Ain>  VAUDITT. 

(B)  MODE  AND  SUFPIClENCy  OF  AS- 
SIGNMENT. 

}  31.  An  assignment  of  a  chose  in  action  to 
secure  a  debt,  whether  written  or  by  parol,  must 
in  fact  set  apart  the  chose  in  action  to  the  pay- 
ment of  a  specified  liability.— Little  v.  Berry 
(Ky.)  902. 

i  48.  Statements  made  by  the  maker  of  a 
note  in  order  to  secure  the  signature  of  a  sure- 
ty thereon  held  not  to  constitute  an  equitable 
assignment  of  certain  insurance.— Little  v.  Ber^ 
Vt  (ky.)  902. 

{  35.  Plaintiff  held  to  have  proved  a  sufficient 
interest  in  an  assigned  claim  to  entitle  him  to 
recover  thereon.— Doty  v.  Mooie  (Tex.  Civ. 
App.)  955. 

ASSOCIATIONS. 

See  Beneficial  Associations. 
Mutual  benefit  insurance  associations,  see  In- 
surance, i  tj87. 


see  worx  ana  ijaoor. 

Residence   of   defendant   as   affecting   privilege 

as  to  venue,  see  Venue,  §  21. 
Transitory  character  of  action  in  general,  see 

Venue,  §  4. 
Waiver  of  tort  to  sue  in  assumpsit,  see  Ao- 

tion,  {  28. 

ASSUMPTION. 

Of  risk  by  employ&  see  Master  and  Servant,. 
Sg  213-225. 

AHACHMENT. 

See  Execution;    Garnishment;    Sequestration. 
Exemptions,   see   Exemptions;     Homestead. 

m.  PBOCEIiDINOS   TO    PBOCUBE. 

(B)  AFFIDAVITS. 

%  91.  Under  Rev.  St  1895,  arts.  6,  186,  held; 
that  an  affidavit  for  attachment  must  be  signed 
by  affiant.— Davis  v.  Sherrill  (Tex.  Civ.  App.)' 

S  117.  An  affidavit  under  Sayles'  Ann.  Civ. 
St  1897,  art  187,  alleging  that  the  attach- 
ment was  not  sued  out  to  injure  or  harass  the 
defendants,  held  not  defective. — Doty  v.  Moore 
(Tex.   Civ.   App.)  955. 

g  122.  Where  a  purported  affidavit  for  at- 
tachment is  not  signed  by  the  affiant,  it  is  not 
an  affidavit,  and  cannot  be  amended. — Davis  v. 
Sherill  (Tex.  Civ.  App.)  556. 

V.  XiEVT,   Z.rBN,   AND   CUSTODT  Ain> 
DISPOSITION  OF  PROPERTY. 


Pendens,  g 


)y  n 
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Vn.  QlTASHIirO.    VACATING.    DISSO> 
LimON,  OR  ABANDONMENT. 

Motion  to  discharge  as  prerequisite  to  review 
on  appeal,  see  Appeal  and  Error,  {  190. 

ATTENDANCE. 

Of  Juror,  see  Jury,  |  70. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  la 
civil  actions,  see  Trial,  §|  109-133. 

Arguments  and  conduct  of  counsel  at  trial  in 
criminal  prosecutions,  see  Criminal  Law,  H 
706-730. 

Attorneys  as  public  officers,  see  District  and 
Prosecuting  Attorneys. 

Attorneys  in  fact  see  Principal  and  Agent. 

Harmless  error  in  argument  and  conduct  of 
counsel,  see  Appeal  and  Error,  g  1060. 

Review  of  discretionary  rulings  as  to  argu- 
ment and  conduct  of  counsel,  see  Appeal  and 
Error,  g  972. 

Review  of  remaiks  and  conduct  of  counsel  as 
dependent  on  record  on  apiieal  or  writ  of 
error,  see  Appeal  and  Error,  g  688. 

n.  BETAINBB    AND   AUTHOBITT. 

Specific  performance  of  contract  to  employ 
counsel,   see   Specific   Performance,  {   93. 

g  71.  The  authority  or  an  attorney  to  bring 
a  suit  which  he  brings  can  be  attacked  by  de- 
fendant only  in  the  manner  prescribed  by  Rev. 
St  1805,  arts.  272,  273.— Hess  v.  Webb  (Tex. 
Civ.  App.)  618. 

g  71.  A  defendant  in  partition,  relying  on 
title  by  adverse  possession,  cannot  defeat  a  re- 
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not  such  a  suit  as  contemplates  a  lis  pendens, 
and  it  wonld  require  the  express  direction  of 
plaintiff  to  her  attorney  to  bind  her  by  rep- 
resentation as  to  the  title  to  the  land  described. 
— Linck  V.  Linck  (Mo.)  1006. 

i  S8.  An  attoruer's  neglect  is  in  law  the 
client's.— Parker  v.  Britton  (Mo.  App.)  259. 

I  101.  An  attorney,  employed  to  sne  on  and 
collect  a  claim,  held  not  entitled  to  compromise 
the  same  for  less  than  the  full  amount. — D.  C. 
Heath  &  Co.  t.  Oonunonwealth  (Ky.)  69. 

i  101.  Attorneys  hired  by  nonresident  lawyen 
held  to  have  acted  within  the  scope  of  their 
authority  in  settling  the  suit  and  providing 
that  the  defendant  shonld  pay  the  Jnagment  to 
the  clerk  of  court— Thompson  t.  MiMoari  Pac. 
Ry.  Co.  (Mo.  App.)  1142. 

XV.  COMPBWgATIOy  AKP  ZJEM  OP 
ATTOBNBT. 

(A)  FEES  AND  OTHER  REMUNERATION. 

Attorneys'  fees  in  action  on  inaoranc;  policy, 

■ee  Inaorance,  S  676. 
Attorneys'  fees  in  interpleader,  see  Interpleader, 

{  36. 

ATTRACTIVE  NUISANCES. 

Railroad  tnmtables,  see  Negligence,  {  23. 

AUTHORITY. 

Of  attorney,  see  Attorney  and  Client,  S|  71- 

101. 
Of  bank  cashier,  see  Banks  and  Banking,  §  105. 
Of  justice  -of  the   peace,   see   Justices   of   the 

Peace,  |  44. 

AWARD. 

See  Arbitration  and  Award,   St   74,  81. 

BAGGAGE. 

Of  passenger,  see  Carriers,  {{  301,  414. 

Review  in  action  for  loss  of  as  dependent  on 
presentation  in  lower  court  of  grounds  of 
review,  see  Appeal  and  Error,  g  176. 

BAIL. 

Time  for  recovery  of  fees  by  justice  of  the  peace 
for  taking  bail  bond,  see  Justices  of  the  Peace, 
§  18. 

n.  iir  CBnnNAii  prosecutiohs. 

§  62.  A  recognizance  held  to  bind  accnsed  to 
answer  a  second  information  subsequently  filed 
for  the  same  offense  which  was  in  fact  but  an 
amended  information,  notwithstanding  Rev.  St. 
1899.  §  2r)22  (Ann.  St.  1906,  p.  1503).— State 
v.  Fillingbam  (Mo.)  10o7. 

i  70.  The  taking  of  a  bail  bond  by  a  jus- 
tice of  the  peace,  acting  both  as  judge  and 
clerk  of  his  own  court,  is  a  clerical  act— State 
V.  Cooper  (Tenn.)  1048. 


See   Carriers, 

Embezzlement 

lieezIonii'Tif. 


BAILMENT. 

it   46-187;     Pledges. 

or   larceny    l)y    bailee,    see    Em- 


BITPT'S  ESTATE. 

(F)  CLAIMS  AGAINST  AND   DISTRIBU- 
TION OF  ESTATE. 

Compelling  creditor  of  bankmpt  to  exbanst 
his  remedies  against  bankrupt's  estate  be- 
fore proceeding  against  tliSrd  person,  sk 
Marshaling  Assets   and    Securities,    |{   1<  & 

BANKS  AND  BANKING. 

n.  BAKXIirO  COBFOBATIOlfS  AHD 
A880CIATI0HB. 

<D)  OFFICERS  AND  AGENTS. 
What   constitutes   embezElement   within    mean- 
ing   of    indemnity    l>ond    against    dishonesty 
or  fraud  of  officer,  see  Insnrancc,  {  430. 

m.  FUKOTIONS  AKD   DEAXXHOS. 

(B)  REPRESENTATION  OF  BANK  BX  OF- 
FICBR8  AND  AGENTS. 

i  105.  Under  Rev.  St  1895,  art  661.  and  a 
bank's  charter  and  by-lawa  the  bank  held  not 
bound  by  its  cashier's  agreement  dmt  a  leaste 
might  use  leased  premises  for  a  poxpoee  pro- 
hibited by  the  lease. — Dycns  v.  Tradezs'  Bank 
&  Trust  Co.  (Tex.  Civ.  App.)  329. 

(O  DEPOSITS. 

Deposit  in  bank  as  payment  of  jadgment,  aee 
Judgment,  S  874. 

(E)  LOANS  AND  DISCOUNTS. 

(Mminal  liability  for  obtaining  loan  from  bank 
by  false  pretenses,  see  False  Pretenses,  {  23. 

Estoppel  against  bank  to  show  nature  of  in- 
dorsement of  note,  see  Bills  and  Notes,  |  242. 


BAR. 


Of  action  by   former  adjudication, 

ment,  {!  570,  632. 


Jods- 


Of  action  by  limitation,  see  Limitation  of  Ac- 
tions, i  165. 

BASTARDS. 

II.  CUSTODT.  SUPFOBT.  AMD  X>BO- 
TEGTIOM. 

i  16.  A  father's  obligation  to  support  illegiti- 
mate daughters  is  greater  than  any  obligatim: 
to  his  collateral  kin.— Best  v.  House  (Ky.j  M9l 

BATTERY. 

See  Assault  and  Battery. 

BELIEF. 

As  to  truth  of  facts  as  justification  of  Hbd 
or  slander,  see  Libel  and  Slander,  {  56. 

BENEFICIAL  ASSOCIATIONS. 

Conspiracy  to  procure  expulsion  from,  see  Ccn- 
spiracy,  §S  20,  21. 

Mutual  benefit  insarance  associations,  see  In- 
surance, §  687. 

Questions  of  law  or  fact  in  general  in  actios 
for  wrongful  expulsion,  see  Trial,  f  13S. 

i  10.  A  finding  of  the  members  of  a  bene- 
ficial association  acting  fairly  and  in  good  faiik 
that  a  letter  written  by  a  member  was  a  rk>- 
Intion  of  the  constitution  and  laws  of  th*-  orfl.r 
is  conclusive  on  the  court  on  the  question. — St. 
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dorsed  a  note  did  so  as  a  maker  and  not  as  an 
indorser,  he  being  neither  payee  nor  indorsee, 
continues  until  overthrown  by  clear  proof. — 
International  Bank  r.  Enderle  (Mo.  App.)  262. 

S  242.  Facts  held  not  to  estop  a  bank  to 
show  that  a  note  did  not  become  an  obligation 
in  its  hands  until  after  its  date,  and  that  de- 
fendant signed  as  a  maker  and  not  as  an  in- 
dorser.— lotemational  Bank  t.  Eiuderle  (Mo. 
App.)  262. 

J  242.  That  a  note,  though  dated  Jannary 
25th,  was  not  discounted  until  February  1st, 
and  after  defendant  signed  his  name  thereou, 
is  eyidence  that  it  was  not  accepted  by  the 
pa.vee  until  February  1st.— International  Bank 
V.  Enderle  (Mo.  App.)  262. 

(Q  ASSIGNMENT  OB  SALH. 
§  315.  In  an  action  on  acceptances,  plain- 
tiff not  being  the  beneficial  owner,  the  maker 
could  assert  all  defenses  that  were  admissible 
against  the  maker,  and  could  plead  and  prove 
part  payment  under  Rev.  St.  1895,  art.  750. — 
Haggard  v.  Bothwell  (Tex.  Civ.  App.)  965. 

(D)  BONA  FIDE  PURCHASERS. 

Right  of  bona  fide  purchaser  to  cancel  note, 
see  Cancellation  of  Instruments,  i  31. 

I  358.  One  taking  a  note  in  payment  of  an 
antecedent  debt  held  to  be  a  holder  for  value.— 
Hamiter  v.  Brown  (Ark.)  1014. 

$  371.  That  a  holder  for  value  knew  when 
he  received  notes  that  one  of  the  makers  was 
an  accommodation  surety  did  not  affect  his 
right  to  recover.— Haniitet  v.  Brown  (Ark.) 
1014. 

VI.  PBESENTHENT,    DEMAND,    HO- 
TIOE,  AND  PROTEST. 

{  894.  Under  Negotiable  Instruments  Act 
I  115  (Laws  1899,  p.  159,  c.  94),  a  stockholder 
who  indorsed  a  note  before  delivery  given  to 
raise  money  for  the  corporation,  for  the  benefit 
of  himself  and  the  other  indorsers,  held  not  en- 
titled to  notice  of  dishonor. — Mercantile  Bank 
of  Memphis  v.  Busby  (Tenn.)  890. 

ji  394.  A  stockholder  who  with  other  stock- 
holders indorsed  a  note  before  delivery  given  to 
raise  money  for  the  corporation  and  tor  their 
own  benefit  held  to  be  a  joint  maker,  ana  not 
entitled  to  notice  of  dishonor. — Mercantile  Bank 
of  Memphis  v.  Busby  (Tenn.)  390. 

Vn.  PAYMENT  AND   DX80HAROE. 

§  440.  A  joint  maker  of  mortgage  notes, 
which  had  been  paid  by  his  co-maker.  Mid  able 
to  reissue  them  before  maturity,  by  assuming 
their  payment  by  covenant  in  a  deed  as  part 
consideration  for  his  co-maker's  interest  in 
the  equity  of  redemption  in  the  mortgaged  land. 
— Curry  y.  La  Fon  (Mo.  App.)  246. 

Vin.   ACTIONS. 

Equitable  defenses  against  assignee,  see  ante, 
I  315. 

Construction  of  charge  as  a  whole,  see  Trial, 
{  296. 

Instructions  commenting  on  weight  and  suf- 
ficiency of  evidence,  see  Trial,  {  235. 

Jurisdiction  of  justice's  court  in  action  on  note, 
see  Justices  of  the  Peace,  {  44. 

Restraining  action  on  note  till  plaintiff  has 
exhausted  his  remedies  against  bankrupt  es- 
tate of  third  person,  see  Marshaling  Assets 
and  Securities,  f  8. 

Right  to  open  and  close,  see  Trial,  S  25. 


plaintiff  put  the  legal  title  thereto  in  him  so 
as  to  sustain  an  action  thereon  against  th* 
maker,  though  plaintiff  was  not  the  eqoitib.e 
owner  of  the  acceptances. — Haggard  v.  Both- 
well (Ter.  Civ.  App.)  965. 

{  443.  The  indorsement  of  the  legal  title  otlj 
to  acceptances  was  equivalent  to  an  assignm^it 
of  all  the  legal  and  eqnitable  interest  of  tl> 
beneficial  owner  so  far  as  the  maker  was  cl- 
cenied.— Haggard  v.  Bothwell  (Tex.  Civ.  Apj) 

S  484.  In  an  action  on  acceptances  by  tat 
holding  only  the  legal  title,  defendant  not  baii;: 
pleaded  a  part  payment,  plaintiff  was  entitled  !:■ 
recover  the  amount  due  thereon  under  the  plead- 
ing and  evidence.— Haggard  v.  Bothwell  (To. 
Civ.  App.)  965. 

f  496.  Burden  of  proof  in  an  action  to  » 
cover  notes  and  mortgages  assigned  by  <J««- 
dent  to  her  son  and  by  him  to  plaintil,  de- 
fended upon  the  ground  of  the  son's  fraud,  etc 
stated.- McKay  v.  Peterson  (Tex.  Or.  Aw. 
981. 

'S  508.  On  an  issue  as  to  whether  a  k: 
exercised  undue  influence  over  his  mother  ••• 
procure  an  assi^ment  of  notes  and  mortrts**. 
testimony  held  improperly  received. — Mc£La;  v. 
Peterson  (Tex.  Civ.  App.)  981. 

§  519.  Evidence  held  to  show  that  one  was  t 
surety  on  a  note.— Morehead  v.  Citizens'  Dt- 
posit  Bank  (Ky.)  501. 

S  538.  Instructions,  in  a  suit  on  a  note  d^ 
fended  on  the  ground  defendant  was  merely  ta 
indorser,  held  proper. — Oexner  v.  Loehr  (H'j- 
App.)  727. 

BONA  FIDE  PURCHASERS. 

Of  bill   of  exchange   or  promissory  note,  s^ 

Bills  and  Notes,  H  359,  §71. 
Of  land,  see  Vendor  and  Purchaser,  {{  230-242. 
Right  to  cancel  note,  see  CviceUatioa  of  la- 

struments,  {  31. 

BONDS. 

Filing  of  appeal  bond  as  matter  to  be  shon 
by  record  on  appeal  or  writ  of  error,  see  A?; 
peal  and  Error,  S  508. 

Of'sellers  of  text-books,  see  Schools  and  SAoi 
Districts,  §  81. 

Sureties  on   bonds,  see  Principal  and  Snretj. 

Bonds  for  performance  of  dutie*  of  trut  sr 

office. 
See  Oflicers,  S  37. 

Bond*  in  judicial  proeeedingt. 
See  Appeal  and  Error,  |  387;   Bail;    Ganuiii- 

ment,  g  244. 
Traverse  bond  in  forcible  detainer  proceediass. 

see  Landlord  and  Tenant,  {  291. 

I.  REQinSITES  AND  VAUCDITT. 

Conditions  in  official  bonds,  see  Officers.  {  3T. 
Validity  of  school  district  bonds,   see   Scbcoii 
and  School  Districts,  §  97. 

$  35.  A  bond  of  a  public  officer  not  in  c<ffi- 
formity  with  the  statute  held  enforceable  as 
a  common-law  bond.— United  States  Fidelity  k 
Guaranty  Co.  v.  Rainey  (Tenn.)  397. 

IV.  PERFORMANCE  OH  BREACH  OF 
CONDITION. 

Enforcement  of  contribution,  see  Ckintribntios. 
S9. 
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BOUNDARIES. 

Ua  Fencee. 

I.  DESCRIPTZOH. 

§  10.  A  conveyauce  of  a  township  "accord- 
ng  to  plats  of  the  surveys"  does  not  include 
andg  which  do  not  appear  on  the  plat  of  the 
iUrTeyB.-LitUe  v.  Williams  (Ark.)  840. 

§  10.  Description  of  land  according  to  ter- 
ninolocy  employed  in  the  system  of  govern- 
nent  surveys  and  plats  is  necessarily  a  refer- 
■nce  to  the  plats  of  those  sarveys.— Little  v. 
.Villiams  (Ark.)  340. 

!  12.  The  title  of  owners  of  lands  adjoining 
1  nonoavieable  lake  extends  to  the  center  of 
he  lake.— Little  v.  Williams  (Ark.)  840. 

{  12.  The  effect  of  patents  of  fractional  sec- 
ione  anrronnding  the  meandered  lines  of  a 
ake  according  to  the  official  plats  of  the  public 
nrrey  hfld  to  vest  in  the  owners  prima  facie 
itle  to  the  bed  of  the  lake  between  the  mean- 
lered  shore  lines  and  the  center. — Little  v.  Wil- 
iams  (Ark.)  340. 

X.  EVXDENCE.  ASGEBTAimaSlTT,  AlfD 
ESTABLISHMEMT. 

§  33.  In  a  suit  by  an  abutter  against  a  city 
DTolving  boundaries  of  streets,  the  burden  was 
n  her  to  show  that  her  boundaries  did  not  con- 
lict  with  the  streets.— Perry  v.  Ball  (Tex.  Civ. 
^pp.)  588. 

f  33.  In  an  action  to  try  title  to  property 
fme  between  a  boundair  fixed  by  former  own- 
Ts  by  agreement  and  the  original  line,  where 
lefendant  claims  that  plaintiffs  were  estopped 
0  dispute  the  location  of  the  line  as  fixed  by 
igreement,  burden  is  rai  defendant  to  show 
[Dowledge  of  such  agreement — Louisiana  &  T. 
Jnmber  Co.  v.  Dupuy  (Tex.  Civ.  App.)  973. 

i  41.  In  a  suit  to  ti^  title,  instructions  held 
lot  misleading.— Louisiana  &  T.  Lumber  Co. 
'.  Dupuy  (Tex.  Civ.  App.)  973. 

i  41.  Instructions  in  an  action  to  try  title 
o  a  strip  of  land  lying  l)etween  a  boundary 
ine  as  fixed  by  agreement  and  the  original 
loundary  line  held  properly  refused. — Louisiana 
:  T.  Lumber  Co.  v.  Dupuy  (Tex.  Civ.  App.) 
173. 

{  46.  Evidence  held  to  show  snch  a  dispute 
Ter  boundary  line  between  adjoining  proprietors 
s  to  authorize  establishment  by  parol  agree- 
leut.— Wells  V.  Bentley  (Ark.)  639. 

i  46.  Knowledge  of  one  purchasing  property 
hat  one  of  its  boundaries  fixed  b^  agreement 
f  former  owners  is  not  the  true  line  will  not 
ffect  his  right  to  hold  to  the  agreed  line. — 
^uisiana  &  T.  Lumber  Co.  v.  Dupuy  (Tex. 
:iv.  App.)  973. 

f  46.  Where  the  boundary  line  is  fixed  by 
he  agreement,  one  of  the  owners  is  estopped  to 
eny  that  the  line  so  fixed  is  the  proper  line 
fter  purchase  of  the  interest  of  the  other 
wners  on  the  faith  that  the  line  was  proper- 
y  located. — Louisiana  &  T.  Lumber  Co.  v. 
)upuy  (Tex.  Civ.  App.)  973. 

i  46.  An  instruction  in  an  action  to  try  ti- 
le as  to  the  effect  of  fixing  the  location  of  a 
ertain  boundary  line  by  former  owners  held 
•roperly  refused.— Louisiana  &  T.  Lumber  Co. 
.  Dupuy  CTex.  Civ.  App.)  973. 

BREACH. 

)f  condition,  see  Insurance,  §§  256,  283,  328- 
.308. 
>f  contract,  see  Contracts,  ii  .ms.  .305. 


Of  warranty,  see  ^ales,  iS  286,  288,  427-442. 

BRIDGES. 

Z.  EITABUSHMENT,  GONSTBTJCXTON, 
AND  MAINTENANCX!. 

i  20.  Under  Kev.  St.  1895,  art.  4792,  a  coun- 
ty held  authorized  to  contract  for  the  construc- 
tion of  a  bridge  according  to  plans  different  from 
those  originally  adopted. — ^Webb  County  v.  Hasie 
(Tex.  Civ.  App.)  1S8. 

i  20.  A  contract  for  the  construction  of  a 
county  bridge  held  to  refer  to  the  plans  for 
the  bridge  on  file  at  the  time  of  the  execution 
of  the  contract— Webb  County  v.  Hasie  (Tex. 
Civ.  App.)  188. 

S  20.  In  an  action  on  a  contract  for.  the  con- 
struction of  a  county  bridf;e,  the  court  held 
not  to  have  erred  in  admitting  in  evidence  the 
tracing  of  a  plan  for  the  bridge  in  view  of  the 
allegations  ot  the  petition.— Webb  Coanty  v. 
Ha£e   (Tex.   Civ.   App.)    ISa 

BROKERS. 

See  Principal  -and  Agent 

Insurance  brokers,  see  Insurance,  |  93. 

H.  EMPLOTMEITT  AMD  AUTHORITT. 

Consideration  of  contract  with,  in  general,  see 
Contracts,  §  65. 

IV.   GOMFENSATIOir  AHD  UEV. 

§  40.  A  broker  cannot  recover  for  services 
rendered  voluntarily,  and  without  authority  or 
promise  from  the  owner  of  real  property  con- 
cerning the-  sale  thereof. — Fordtran  t.  Stowers 
(Tex.  Civ.  App.)  631. 

I  40.  A  broker  has  authority  to  act  for  his 
principal  only  by  appointment,  though  no  par- 
ticular form  is  necessary  for  such  appointment, 
and  ordinarily  all  that  is  necessary  is  that  the 
broker  acted  with  the  consent  of  his  principal, 
whether  by  a  written  instrument,,  orally  or  by 
implication.— rordtran  v.  Stowers  (Tex.  Civ. 
App.)  631. 

5  48.  A  real  estate  broker,  to  entitle  him  to 
his  commission,  need  not  disclose  the  identity 
of  a  purchaser  prior  to  the  time  of  closing  the 
sale.— Hovey  v.  Aaron  (Mo.  App.)  718. 

i  48.  A  real  estate  broker  to  be  entitled  to 
commissions  for  selling  land-  must  have  been 
employed  by  the  owner  to  obtain  a  purchaser, 
and  must  have  procured  a  purchaser  '  ready, 
able,  and  willing  to  purchase  on  the  terms  at 
Which  the  broker  was  authorized  to  sell. — Efo- 
vey  V.  Aaron  (Mo.  App.)  718. 

S  52.  A  broker  held  not  required  to  see  that 
the  purchase  price  was  paid  by  the  purchaser 
before  the  broker  was  entitled  to  commissions. 
— Pinkerton  v.  Hudson  (Ark.)  35. 

i  54.  A  broker,  employed  to  procure  a  pur- 
chaser of  real  estate,  held  entitled  to  his  com- 
missions.- Moss  &   Raley  v.  Wren  (Tex.)   739. 

}  55.  Where  a  broker  has  procured  a  pur- 
chaser for  land,  and  while  his  agency  is  unre- 
voked and  he  is  still  negotiating  with  the  pur- 
chaser at  the  owner's  stipulated  price  the  own- 
er sells  to  the  same  purchaser  at  a  lower  price 
through  another  broker,  the  original  broker  held 
entitled  to  his  commission. — Uovey  v.  Aaron 
(Mo.  App.)  718. 

(  63.  A  broker,  having  produced  a  purchas- 
er with  whom  defendant  made  a  valid  contract, 
held  entitled  to  commissions.- Pinkerton  v. 
Hudson  (Ark.)  35. 
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9  uo.  .ex  uLu^vL-f  cui|jiujrtxi  Lu  sell  laua  lor  oae- 
lialf  cash  and  balance  on  credit,  held  not  en- 
titled to  recover  a  commission  on  the  owner  re- 
fusing to  consummate  a  sale  for  all  cash. — 
Taylor  v.  Read  (Tex.  Civ.  App.)  191. 

V.  ACTIONS   FOR   COMPENSATION. 

Admissions  as  evidence,  see  Evidence,  $  220. 
Assumptions  of  facts  in  instructions,  see  Trial, 

S  191. 
Weight  and  sufficiency  of  testimony  of  plaintiff, 

see  Evidence,  |  589. 

$80.  A  broker's  refasal  to  comply  with  a 
promise  to  pay  half  of  the  costs  of  the  seller's 
suit  to  compel  performance  of  the  sale  con- 
tract held  no  defense  to  the  seller's  right  to 
commissions.— Pinkerton  v.  Hudson  (Ark.)  35. 

$  80.  Claim  for  commissions  for  selling  land 
held  not  defeated  by  the  fact  that  the  tract  con- 
tained a  greater  number  of  acres  than  that 
specified  in  the  contract  authorizing  the  sale. — 
Howell  T.  Denton  (Tei.  Civ.  App.)  314. 

§  82.  In  a  broker's  action  for  commissions  un- 
der an  express  contract  fixing  the  compensation 
plaintiff  was  to  receive,  evidence  of  the  value 
of  his  services  was  iuadmissible.— Fordtran  v. 
Stowers  (Tex.  Civ.  App.)  631. 

§  83.  In  an  action  for  a  broker's  commission, 
certain  evidence  field  not  admissible  to  corrobo- 
rate defendant's  testimony.— Hansen  r.  Wil- 
liams (Tex.  Civ.  App.)  312. 

{  85.  In  an  action  by  a  broker  for  commis- 
sions in  selling  defendant's  land,  evidence  of  a 
conversation  between  plaintiff  and  the  prospec- 
tive purchaser  regarding  the  sale,  defendant  not 
being  present,  held  admissible  only  to  show  what 
efforts,  if  any.  plaintiff  made  to  sell  the  land. — 
Fordtran  v.  Stowers  (Tex.  Civ.  App.)  631. 

S  86.  Evidence  in  an  action  to  recover  a  com- 
mission for  the  sale  of  defendant's  real  estate 
held  to  support  a  finding  for  defendant.- Mc- 
laughlin V.  Hardin  (Mo.  App.)  681. 

f  88.  Instruction,  in  an  action  for  a  broker's 
commission,  held  improperly  refused. — ^Taylor  v. 
Read   (Tex.   Civ.  App.)   191. 

§  88.  In  an  action  for  a  broker's  commission 
on  the  sale  of  real  estate,  an  instruction  held 
not  misleading  for  omission  to  refer  to  a  con- 
dition nllei;ed  to  have  been  imposed  on  the  sale, 
in  view  of  another  instruction  on  that  subject.— 
Hansen  v.  Williams  (Tex.  Civ.  App.)  312. 

i  88.  Findings  in  an  action  for  commissions 
for  the  sale  of  land  h-eld  not  to  limit  the  amount 
of  land  sold  to  320  acres  so  as  to  defeat  the 
action:  the  authority  being  to  sell  327  acres. — 
Howell  V.  Denton  (Tex.  Civ.  App.)  314. 

$  88.  In  an  action  by  a  broker  for  commis- 
sions for  the  sale  of  land,  an  instruction  held 
proper.— Fordtran  v.  Stowers  (Tex.  (3iv.  App.) 

BUILDING  CONTRACTS. 

Answer  setting  up  counterclaim  in  action   on, 

see  Pleading,  §  146. 
Discharge  of  surety,  see  Principal  and  Surety, 

§  100. 
Liability  of  surety,  see  Principal  and  Surety, 

f  82. 

BURGLARY. 

H.   PBOSEOUTION  AND  FTTNISHMENT. 

Adjournment  pending  trial,  see  Criminal  Law, 
§  649. 


BY-LAWS. 

Of  bank,  see  Banks  and  Banking,  f  lOS. 

CALENDARS. 

Computation  of  time,  see  Time. 

CANCELLATION  OF  INSTRUMENTS. 

See  Quieting  Title. 

Setting  aside  fraudulent  conveyances,  see  Ftai»i- 
ulent  Conveyances,  U  208-300. 

Oroundt  for  cancellation  or  rescittion  of  par- 
ticular inttrument*. 

Antenuptial  contract,  see  Husband   and  Wi:X 

S  34. 
Contracts  for  sale  of  goods,  see   Sales.  {  lUi 
Contracts  for  sale  of  realty,  see   Vendor  ta-l 

Purchaser.  J  95. 
I^iease  of  school  lands,  see  Public  Lands,  i  ITT. 
Mutual  benpfit   insurance  contract,   see  In^i::- 

ance,  |  730. 

I.   BIOHT  OF  ACTION  AND  DEFENSES. 

§  1.  Equity  has  power  to  vacate  a  frandoln: 
deed  as  a  cloud  upon  the  title  of  the  owdt  r^f 
land  independent  of  statute. — Cawood  v.  Howsri 
(Ky.)  lOS. 

§  27.  An  action  to  vacate  a  fraudulent  ixd 
as  a  cloud  upon  plaintiff's  title  held  not  an  a^ 
tion  under  Ky.  St.  1903,  g  11,  anthorisinir  ac 
owner  in  possession  of  land  to  bring  an  f<]vi- 
table  action  to  quiet  his  title,  thongh  the  obj«ct 
is  the  same.— Cawood  v.  Howard  (Ky.)  109. 

\  31.  A  buyer  having  executed  notes  for  tb 
price  which  were  transferred  to  a  bona  fi4« 
purchaser  could  not  have  the  notes  cancel^  i>ii 
rescinding  the  sale. — Pennebaker  Bros.  v.  RU 
City  Mfg.  Co.  (Ky.)  829. 

n.  PROCEEDINGS  AND  KEUEF. 

Incompetency  of  grantor  to  testify  to  traii.«- 
actions  between  himself  and  grantee  deceasfA 
see  Witnesses,  §  144. 

§  47.  In  a  suit  to  cancel  a  deed  to  a  nil- 
road  right  of  way,  evidence  held,  not  to  sho-r 
fraudulent  misrepresentations  of  defendant'; 
agent  as  to  the  location  of  the  right  of  vi;- 
— Woods  y.  Pine  Mountain  B.   Co.    (Ky.i  'A 

CARBON  COPIES. 

Of  letters,  necessity  for  account  injf  for  nor- 
production  of  onginal  before  admission  of 
copies  in  evidence,  see  Evidence,  |  18L 


CARNAL  KNOWLEDGE. 


See  Rape. 


CARRIERS. 


Franchise  tax  on  corporation  engaged  in  frdfbt 
carrying  merely  incidental  to  ite  main  bosi- 
ness,  see  Taxation,  {  117. 

I.  CONTROL  AND  REG1TI.ATION  OF 
COMMON  CARRIERS. 

(A)  IN  GENERAL. 

Denying  equal  protection  of  the  law,  see  Coe- 

stitutional  Law,  {  242. 
Deprivation    of   property   without    due    pro«a 

of  law,  see  Constitutional  Law,  {  298. 
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lae  siocK,  uie  snipper,  wao  uaa  auucriuKcu  w 
procure  feed  and  water  for  the  stock,  was  not 
required  to  procure  feed  and  water  elsewhere. — 
<iul£,  C.  &  S.  F.  Ry.  Co.  T.  Cunningham  (Tex. 
Civ.  App.)  767. 

S  213.  A  carrier  is  required  at  Its  peril  to 
inform  the  shipper  of  necessary  delay. — SL 
Louis  &  S.  F.  Ry.  Co.  v.  Vaughan  (Ark.)  1035. 

§  213.  A  carrier  held  liable  for  injuries 
to  cattle  caused  by  their  being  kept  in  the  cars 
for  eight  or  nine  hours  on  the  carrier's  agent's 
assurance  to  the  shipper  that  they  could  be 
moved  at  once.— St.  I/ouis  &  8.  F.  Ry.  Co.  t. 
Vaughan   (Aik.)  1035. 

$  215.  In  an  action  for  delay  in  the  trans- 
portation of  cattle,  a  claim  that  misrepresen- 
tations by  defendant's  agent  was  not  the  proxi- 
mate cause  of  the  damage  held  unsustainable. 
— St.  Louis  ft  S.  F,  Ry.  Co.  v.  Vaughan  (Ark.) 
1033. 

fi  218.  Where  plaintifTs  cattle  were  injured 
by  being  kept  in  the  cars  for  12  hours,  because 
of  defendant's  agent's  misstatement  as  to  when 
they  could  be  forwarded,  a  contract  waiver  of 
delay  held  irrelevant  to  defendant's  liability. 
—St.  Louis  &  8.  F.  Ry.  Co.  v.  Vaughan  (Ark.) 
1035. 

S  218.  A  railroad  company,  may  for  a  law- 
ful consideration,  contract  with  the  shipper 
that  it  shall  not  be  liable  for  delay  in  ship- 
ments or  for  loss  or  injury  to  stock,  unless  no- 
tice thereof  is  given  within  a  certain  time.— 
Oeorge  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Mo.) 
1099. 

S  218.  A  contract  for  the  shipment  of  live 
stock,  which  releases  the  carrier  from  liability 
for  delay  in  transportation  and  for  injuries  un- 
less notice  thereof  was  given  within  a  certain 
time,  held  not  binding  when  not  supported  by 
a  consideration.- Geoive  t.  Chicago,  R.  I.  & 
P.   Ky.  Co.  (Mo.)  1(M. 

S  219.  In  an  interstate  shipment  of  horses 
under  a  contract  limiting  the  liability  of  each 
carrier  to  injuries  occurring  on  its  own  line,  a 
connecting  carrier  held  not  responsible  for  in- 
juries resulting  to  the  horses  before  they  were 
received  by  it.— Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Cunningham  (Tex.  Civ.  App.)  767. 

i  227.  In  an  action  against  a  carrier  for  in- 
jury to  a  shipment  of  horses,  evidence  of  the 
contract  made  with  the  carrier's  station  agents 
and  of  the  ratification  thereof  by  a  superior 
officer  of  the  carrier,  held  admissible.— Giilf.  C, 
&  S.  F.  Ry.  Go.  T.  Cunningham  (Tex.  Civ. 
App.)  767. 

S  228.  Evidence  held  to  show  that  horses 
were  injured  daring  transportation  by  the  car- 
rier's negligent  handling  of  the  car  in  its  switch- 
ing yard.— Lonisville  ec  N.  R.  Co.  t.  Pedigo 
(Ky.)  lie. 

§  228.  A  carrier  is  not  liable  for  the  death 
of  stock  several  days  after  its  arrival,  where 
it  does  not  appear  whether  disease  was  con- 
tracted before  or  after  carriage  or  from  injury 
in  transit — McDowell  v.  Louisville  &  N.  R. 
Co.  (Ky.)  519. 

S  228.  Evidence  that  other  similar  agree- 
ments of  a  traveling  freight  agent  to  furnish 
cars  at  points  on  other  lines  for  through  ship- 
ments to  points  on  his  line  were  acted  upon 
by  the  carrier  held  to  tend  to  show  that  the 
making  of  such  agreements  was  within  the 
agent's  actual  authority.— St  Louis,  I.  M.  &  S. 
Ry.  Co.  ,v.  Boshear  (Tex.)  6. 

i  228.  Facts  held  to  justify  an  inference 
that  a  carrier  furnished  cars  on  another  line 
upon  an  agreement  bv  its  agent — St.  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  Boshear  (Tex.)  6. 


—St  Louis  &  S.  F.  Ry.  Co.  v.  Vaughan  (Ark.) 
1033. 

i  229.  Certain  facts  hdd  to  show  that  the 
measure  of  a  shipper's  recovery  against  a  con- 
necting carrier  would  be  presumed  to  be  con- 
trolled by  the  market  at  the  point  of  destina- 
tion beyond  its  line.— Gulf,  C.  &  S.  F.  Ry.  Co. 
V.   Cunningham  (Tex.  Civ.  App.)  767. 

I  230.  Whether  a  carrier's  traveling  freight 
agent  had  authority  to  contract  to  furnish  cars 
to  plaintiff  to  transport  his  cattle  held,  under 
the  evidence,  for  the  jury.- St.  Louis,  I.  M. 
ft  S.  Ry.  Co.  T.  Boshear  (Tex.)  6. 

f  230.  Whether  a  carrier  ratified  the  con- 
tract of  its  traveling  freight  agent  to  furnish 
cars  for  a  through  transportation  over  a  con- 
necting line,  if  he  acted  without  authority. 
held,  under  the  evidence,  to  be  for  the  jury.— 
St  Louis,  I.  M.  &  S,  By.  Co.  v.  Boshear 
(Tex.)  6. 

S  230.  A  requested  charge  to  find  for  defend- 
ant carrier  if  it  could  not  have  run  its  train 
containing  plaintiffs  cattle  from  .where  they 
were  received  to  their  destination  in  28  hours 
held  properly  refused,  where  defendant's  line 
did  not  extend  to  the  destination. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  House  (Tex.  Civ.  App.) 
154. 

i  230.  A  charge  in  an  acti(m  against  a  car- 
rier for  delay  in  transporting  cattle  and  for 
unloading  and  holding  them  in  a  muddy  pen  held 

Sroperiy  refused,  as  ignoring  the  latter  issue. — 
lissouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  House 
(Tex.  Civ.  App.)  164. 

IV.  OARKIAOE  OF  ^ASSSMOEBS. 

(B)  FARES,  TICKETS,  AND  SPECIAL 
CONTRACTS. 

Act  requiring  carrier  to  furnish  free  return 
transportation  to  shippers  of  stock  as  denial 
of  equal  protection  of  the  law,  see  Constitu- 
tional Law,  I  242. 

Act  requiring  carrier  to  famish  free  return 
transportation  to  shipi>ei8  of  stock  as  depriv- 
ing of  property  without  due  process  of  law, 
see  Constitutional  Law,  §  298. 

(O  PERFORMANCE  OF  CONTRACT  OF 
TRANSPORTATION. 

i  271.  A  pullman  car  conductor  in  failing  to 
transfer  a  passenger  to  her  proper  car  at  a 
junction  held  the  agent  of  the  railroad  over 
whose  line  she  was  transported,  so  that  it  alone 
was  liable  for  the  damages  sustained. — Cin- 
cinnati, N.  O.  ft  T.  P.  Ry.  Co.  v.  Raine  (Ky.) 
495. 

§  271.  Where  a  carrier's  servants  know  that 
a  passenger  is  in  the  wrong  car,  they  may  tell 
him  what  to  do,  and  leave  him  to  follow  such 
directions.— Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
V.  Raine  (Ky.)  405. 

S  277.  Physical  injoiy  to  a  female  passenger 
held  not  the  proximate  result  of  the  carrier's 
default  in  failing  to  see  that  she  got  into  the 
right  sleeper,  and  that  the  measure  of  her  dam- 
ages was  expense  incurred  and  the  value  of  the 
time  lost  by  the  resulting  delay.— Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  v.  Raine  (Ky.)  495. 

(D)  PERSONAL  INJURIES. 

Argument  and  conduct  of  counsel,  see  Trial,  {§ 

114,   120. 
Consistency  in  pleading,  see  Pleading,  S  21. 
Reception  of  rebuttal  evidence,  see  Trial,  $  62. 
Res  gestee,  see  Evidence,  §  123. 
Right  to  open  and  close  argument  to  jury,  see 

Trial,  S  &. 
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App)  713. 

{  280.  The  failure  of  a  railroad  company  to 
exercise  reasonable  care  to  avoid  a  collision 
witli  a  street  car  at  a  crossing  held  not  to  ex- 
cuse the  street  railway  company's  failure  to 
exercise  the  highest  degree  of  care  to  protect 
its  passengers.— Wills  v.  Atchison,  T.  &  S.  F. 
Ky.  Co.  (Mo.  App.)  713. 

i  282.  A  carrier  is  not  liable  for  the  death 
of  one  who  falls  from  a  moving  train  after 
accompanying  a  passenger  into  the  car,  where 
its  servants  had  no  notice  that  deceased  intend- 
ed to  leave  the  train.— Cole's  Adm'r  T.  Chesa- 
peake &  O.  Ry.  Co.  (Ky.)  822. 

§  286.  Carrier  held  required  to  provide 
lights  at  stations.— St.  Louis,  I.  M.  &  S.  Ry. 
Co.  T.  Briggs  (Ark.)  644. 

%  295.  Carrier  held  required  to  stop  its  trains 
at  platforms.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  t. 
Briggs  (Ark.)  644. 

I  297.  A  carrier's  servants  are  charged  with 
knowledge  of  the  condition  of  the  carrier's  rail- 
road track.— Houston  &  T.  C.  R.  Co.  v.  Cheat- 
ham (Tex.  Civ.  App.)  777. 

'i  298.  Trainmen,  operating  a  freight  train 
carrying  passengers,  must,  after  the  caboose 
has  been  drawn  up  to  a  station  to  receive  pas- 
sengers, anticipate  the  presence  of  passengers 
'  in  the  caboose  and  exercise  care  not  to  injure 
them.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Gil- 
breath  (Ark.)  200. 

g  300.  Where  a  passenger  on  a  street  car 
was  injured  in  a  collision  between  the  car  and 
a  city  hose  wagon,  the  railway  company  was 
responsible  for  the  negligence  of  the  conductor 
in  failing  to  discover  and  avert  the  danger,  as 
well  as  for  the  negligence  of  the  motormau.— 
Williamson  v.  St  Louis  &  M.  R.  R.  Co.  (Mo. 
App.)  239. 

i  303.  Statement  of  duty  of  carrier,  when 
starting  up  a  street  car,  to  look  for  passengers 
alighting.— Central  Kentucky.  Traction  Co.  v. 
Chapman  (Ky.)  438. 

i  303.  It  is  the  duty  of  the  conductor  of  a 
car  to  know  whether  a  passenger  is  alighting 
from  the  car  before  starting  it  while  the  car 
is  stopping  at  a  regular  stopping  place.— Alten 
v.  Metropolitan  St.  Ry.  Co.  (Mo.  App.)  691. 

{  303.  A  passenger,  riding  on  a  freight  train 
by  contract  with  the  brakeman  in  violation  of 
.  the  company's  rules,  held  precluded  from  re- 
covering for  injuries  sustained  in  alighting  while 
the  train  was  in  motion. — Goodney  v.  Interna- 
tional &  G.  N.  B.  Co.  (Tex.  Civ.  App.)  171. 

§  305.  In  an  action  by  a  street  railway  pas- 
senger for  injuries  in  a  collision  with  a  rail- 
road train,  negligence  of  the  railroad  company 
held  not  to  absolve  the  street  railway  company 
from  liability,  unless  such  negligence  was  the 
sole  cause  of-  the  collision. — Wills  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.  (Mo.  App.)  713. 

f  314.  Complaint  for  injury  to  street  rail- 
way passenger  held  not  confined  to  one  ground 
of  negligence.— Paducah  Traction  Co.  v.  Baker 
(Ky.)  449. 

{  316.    Where    the   cause   of    injury   is   not 

within   the   reasonable   knowledge  of   plaintiff, 

held  that  he  may  go  to  the  jury,  in  an  action 

<  against  a  carrier,  upon  evidence  of  negligence 

J  and   injury.— Paducah   Traction   Co.    v.    Baker 

(Ky.)  449. 

/  S  316.    The  sudden  starting  of  a  street  car 

with  a  jerk  sufficient  to  throw  to  the  ground 
a  passenger  held  to  justify  an  inference  of 
negligence.— Paducah  Traction  Co.  v.  Baker 
(Ky.)  449. 


street  railway  company  under  the  doctrine  fi 
res  ipsa  loquitur. — Williamson  v.  St.  Ld/a 
&  M.  R.  R.  Co.  (Mo.  App.)  239. 

ji  316.  Where  injury  to  a  passenger  resds 
from  derailment,  the  carrier's  negligence  is  '.r- 
sumed.— Houston  &  T.  C.  R.  Co.  v.  CheacLi: 
(Tex.  Civ.  App.)  777. 

8  317.  In  an  action  for  injuries  snstajyd 
by  a  passenger  in  attempting  to  alight,  dfile-i- 
ant  held  properly  not  permitted  to  ask  ceniii 
question.- St.  Lonis,  I.  M.  &  S.  Ry.  Co.  v. 
Briggs  (Ark.)  644. 

§  317.  In  an  action  by  a  street  railway  pu- 
senger  for  injuries  in  a  collision  between  i- 
fendant's  street  car  and  a  railroad  train,  an  c- 
dinance  requiring  watchmen  to  be  kept  at  lI 
railroad  crossings  to  perform  such  dntin  u 
might  be  prescribed  by  ordinance  held  ina<in:b- 
sible,  in  the  absence  of  ordinances  presents: 
such  duties.- Wills  v.  Atchison.  T.  &  S.  V.  E' 
Co.  (Mo.  App.)  713. 

I  318.  Where  a  train  is  started  vrhite  t 
phssenger  is  alighting,  and  he  is  injur«i  i 
prima  facie  case  of  negligence  held  maxl«  «« 
against  the  company,  within  Kirby's  Di:.  J 
6773.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Brjs 
(Ark.)  644. 

i  318.  In  an  action  by  a  passenger,  the  f. 
deuce  held  to  warrant  a  finding  that  the  ccc- 
pany  was  negligent  in  failing  to  mainuin  n 
trade  free  from  low  places  and  defects.— $- 
Ix>ui8,  I.  M.  &  S.  Ry.  Co.  v.  Richardson  (An' 
794. 

i  318.  In  an  action  for  the  death  ot  p'jb- 
tiff's  intestate,  killed  while  alighting  fn.si  :. 
moving  train  after  enterii»  a  car  with  a  pu- 
senger,  evidence  held  insumcient  to  show  tiz: 
defendant's  servants  had  notice  that  the  dKta'- 
ed  intended  to  get  off  the  train. — Cole's  \is.'t 
V.  Chesapeake  &  O.  Ry.  Co.  (Ky.)  822. 

§  320.  In  an  action  for  injuries  to  a  stT>^- 
car  passenger  in  a  collision  between  the  car  tsi 
a  city  hose  cart,  evidence  held  to  rennire  n- 
mission  of  the  railway  company's  uegliee£ei>  '  - 
the  jury.— Williamson  T.  St.  Louis  &  M.  E.  1. 
Co.  (Mo.  App.)  239. 

f  320.    In  an  action  by  a  street  car  passm-- 

against  the  street  railway  company  and  i  r>' 
road  compnny  for  injuries  in  a  collisico  >:  - 
crossing,  the  questions  whether  the  railrca^ 
company  exceeded  the  speed  prescribed  bj  or5- 
nance,  or  failed  to  give  the  necessary  wmbf 
of  its  approach,  held  for  the  jury  under  tb*  f  - 
dence.— Wilh»  v.  Atchison,  T.  &  S.  F.  Rt.  «."  - 
(Mo.  App.)  713. 

g  320.  In  an  action  for  injuries  to  a  pa»>--- 
ger,  evidence  held  to  justify  submission  to  zi- 
jury  of  defendant's  negligence  in  permitting  '• 
track  to  become  defective  and  in  the  open-  -z. 
of  the  train  at  a  high  rate  of  speed  over  ^  ■ 
track  at  the  time  of  the  accident.— Hour  c  x 
T.  C.  R.  Co.  T.  Cheatham  (Tex.  Civ.  App-S  ~ 

i  321.    Instruction    held    not    susceptib>  'f 
the  construction  that  it  required  defendant  -f- 
rier  to  stop  its  train'  until  the  nusen^r$  ii:° 
alighted.— St.   Louis,   I.   M.   &    S.   Ry.  C- 
Briggs  (Ark.)  644. 

g  321.    Instruction  in  action  for  injnrin  >'-' 
tained    by    a    passenger    when    alit^tinf  .' 
proper.- St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Br;.--> 
(Ark.)  644. 

g  321.    In  an  injury  action  by  a  p3ii»>s:'' 
an  instruction,  though  not  as  explicit  af  x- 
be,  held,  when  fairly  interpreted,  to  wm"  : 
state  the  law,  and  to  be  proper. — St.  L»«k  :. 
M.  &  S.  Ry.  Co.  y.  Richardson  (Ark.)  TM 

g  321.    In  an  action  by  a  passenger  for  ■^  - 
ries  from  falling  because  of  the  sudden  j*tt-- 
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see  Execution,  U  461,  462,  46S),  472. 

m.  OONSTRirOTIOH  Ain>  OPEBA- 
TZOH. 

(D)  IIHN  AND  PRIORITY. 

Waiver  of   lien  by  seller  of  goods   consenting 

to  mortgage  by  the  buyer,  see  Sales,  i  313. 

IV.  BIGHTS  AMD  UABIUTHS  OF 
PABTIES. 

{  176.  Instruction,  in  an  action  for  conver- 
sion, held  to  properly  present  the  issue  of  de- 
fendant's liability. — Crouch  Hardware  Co.  v. 
Walker  (Tex.  Civ.  App.)  163. 

▼H.  BEMOVAL  OB  TBAMSFEB  OF 
PBOPEBTT  BT  MOBTOAOOB. 

(A)  RIGHTS  AND  LIABILITIES  OF 
PARTIES. 

§  217.  The  mere  change  in  the  locality  or 
possession  of  a  mortgaged  chattel  wonld  not 
affect  the  mortgage.— MdDaniel  v.  Staples  (Tex. 
Civ.  App.)  596. 

§  228.  In  an  action  for  the  conversion  of 
mortgaged  cotton,  defendant  was  properly  al- 
lowed hi*  rent  and  the  expenses  incident  to 
gathering  and  preparing  the  cotton  for  the  mar- 
ket.—McDaniel  v.  Staples  (Tex.  Civ.  App.)  596. 

vm.  FATMEHT  OB  FEBFOBMANOE 

OF  OOiroiTION,  BEIiEASE,  AMD 

SATISFAOnOM. 

Discharge  of  mortgage  by  change  in  locality  of 
,  possession  of  property,  see  ante,  |  217. 

i  241.  The  taking  of  a  second  mortgage  to  se- 
cure the  same  debt  secured  by  a  first  mortgage 
on  the  same  property  does  not  operate  as  a 
satisfaction  and  release  in  law  of  the  first  mort- 
gage.—Adams-Burks-Simmons  Co.  T.  Johnson 
(Tex.  Civ.  App.)  176. 

JS  246.  The  statutory  entry  of  satisfaction 
of  a  chattel  mortgage  held  but  prima  facie  evi- 
dence of  payment  which  nay  be  overcome  by 
oarol.— Brown  v.  Koffler  (Mo.  App.)  711. 

IX.  FOBECrOSTTBE. 

Jurisdiction  dependent  on  tunount  or  value  in 

controversy,    see   Courts,   §   122. 
Jurisdiction  dependent  on  location  of  property, 

see  Courts,  J  19. 
Right  of  mortgagee  to  writ  of  senuestratiou  on 

default  in  suit  to  foreclose,  see  Sequestration, 

f  21. 

i  269.  An  action  held  one  at  law  to  foreclose 
a  chattel  mortgage.— Brown  v.  Koffler  (Mo. 
App.)  711. 

I  272.  As  between  mortgagor  and  mortgagee, 
a  direct  proceeding  to  impeach  a  statutory  en- 
trv  of  satisfaction  of  the  mortgage  is  not  re- 
quired.—Brown  V.  Koffler  (Mo.  App.)  711. 

$  272.  In  an  action  on  a  note  and  to  fore- 
close a  chattel  mortgage  securing  it,  plaintiff 
could  show  that  the  release  of  the  mortgage  was 
entered  by  a  third  person  without  anthority, 
and  that  payment  had  not  been  made. — Brown 
V.  Koffler  (Mo.  App.)  711. 

S  273.  In  an  action  to  foreclose  a  chattel 
mortgage,  allegations  that  plaintiff  and  defend- 
ant resided  in  P.  county,  where  the  suit  was 
filed,  and  that  the  mortgaged  property  was  of 
the  valud  of  $345,  were  sufficient  to  show  prop- 
er venue  and  subject-matter  in  amount — Mc- 
Daniel V.  Staples  (Tex.  Civ.  App.)  596. 

Jl  283.  In  foreclosure  of  a  chattel  mortgage, 
where  it  is  impossible  to  reach  the  property  to 


uiusure. — ^jucL/auiei  y.  ciapies  V-i-ex.  «JI¥.  ApW 
596. 

CHEAT. 

See  False  Pretenses. 

CHECKS. 

See  Bills  and  Notes. 

CHILDREN. 

See   Bastards;   Ouardian    and    Ward;  PartEt 

and  Child. 
Care  required  of  railroads,  see  Railroads,  {  37S. 

CHOSE  IN  ACTION. 

Assignment,  see  Assignments. 

CITIES. 

See  Monidpal  Corporations. 

CITIZENS. 

Equal   protection   of  laws,   see   Constltntiooil 

dw.  %  242. . 
Privileges    and    immunities,   see    Constitutiocii 

Law,  i$  205.  208. 

CIVIL  DAMAGE  LAWS. 

See  Intoxicating  Liquors.  S|  283-317. 

CIVIL  RIGHTS. 

Se«  Constitutional  Law,  if  20o,  208,  242, 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

Against   county,   see   Counties.   {  2W7. 
Against  estate  of  decedent,  see  Exeentots  tM 

Administrators,  §  Zil. 
Against  state,  see  States,  {   181. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  g  208. 

CLERICAL  ERRORS. 

In  judgment  in  ejectment,  see  Ejectment,  { 111 

CLERKS  OF  COURTS. 

t  32.  A  clerk  of  court  has  no  ri^t  to  »• 
lect  his  fees  from  a  litigant  before  termimii'^ 
of  the  case  in  which  the  services  are  renifn-!. 
—State  V.  Cooper  (Tenn.)  1048. 

g  61.  The  question  of  the  liability  of  tie 
clerk  of  the  criminal  court  of  a  county  for  finf*- 
costs,  and  fees  collected  and  paid  to  the  conn'T 
trustee  held  properly  embraced  in  a  peti"'"' 
filed  in  the  criminal  court  for  the  retaistionji 
the  costs  involved  therein.— ^tate  v.  Bichini' 
(Tenn.)  370. 

i  75.  Acts  1903.  p.  705.  c.  2.58,  J  80.  »«M  not 
to  confer  jurisdiction  on  the  chancery  cowt  i« 
a  suit  to  recover  costs  illegally  collected.— Satt 
V.  Richards  (Tenn.)  370. 

i  75.  The  chancery  court  will  not  assnnw  jo- 
risdiction  of  a  suit  for  costs  illegally  collfrt™ 
by  the  clerk  of  a  criminal  court  on  the  urouna 
of  mistake  or  fraud.— State  v.  Richards  (TeiUv' 
370. 

i  75.  The  remedy  for  the  recovery  of  w'J 
illegally  collected  by  the  clerk  of  the  crinuM' 
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Civ.  App.)  164. 

§  26.  The  denial  of  a  continuance  htid  within 
the  discretion  of  the  court— LoalsvUle  &  N.  B. 
Co.  y.  Pedigo  (Ky.)  116. 

CONTRACTS. 

Alteration,  see  Alteration  of  Instruments. 

Assignment,  see  Assignments. 

Cancellation,  see  Cancellation  of  Instruments. 

Damages  for  breach,   see  Damages,  §   124. 

Liquidated  damages  or  penalties,  see  Damages, 
f  79. 

Operation  and  effect  of  champerty,  see  Cham- 
perty and  Maintenance. 

Operation  and  effect  of  customs  or  usages,  see 
Customs  and  Usages. 

Operation  and  effect  of  usury  laws,  see  Usury, 
SI  18,  49. 

Parol  or  extrinsic  evidence,  sec  Evidence,  §g 
397-434. 

Specific  performance,  see  Specific  Performance. 

Contracts  of  particular  claiiei  of  perton*. 

See  Carriers,  §§  46-63 ;  Counties,  S  130%  ;  Hus- 
band and  Wife,  i  48;  Master  and  Servant; 
Municipal  Corporations.  Si  228-255%  ;  Schools 
and  School  Districts,  i  81;   States,  {  110. 

Married  women,  see  Husband  and  Wife,  St 
85,  86. 

Contracts  relating  to  particular  subjects. 

See  Boundaries,  }  46 ;  Interest ;  Miiles  and  Min- 
erals, t  70. 

Construction  of  bridge,  see  Bridges,  \  20. 

Oround  for  mechanics'  liens,  see  Mechanics' 
Liens,  SS  58.  63.    ' 

Making  bequest  or  devise,  see  Wills,  SS  58,  68. 

Transportation  of  goods,  see  Carriers,  SS  46-63. 

Transportation  of  live  stock,  see  Carriers,  S  211. 

Water  supply,  see  Waters  and  Water  Courses, 
S  261. 

Particular  classes  of  empress  contracts. 
See  Bonds ;  Covenants  ;  Indemnity  :  Insurance ; 

Joint   Adventures;    Mortgages;   Partnership; 

Rewards;  Sales. 
Agency,  see  Principal  and  Agent. 
Bills  of  lading,  see  Carriers,   SS  46-63. 
ESmployment,  see  Master  and  Servant. 
Leases,  see  Landlord  and  Tenant. 
Marriage  settlements,  see  Husband  and  Wife, 

SS  29.  34. 
Mutual  benefit  insurance,  see  Insurance,  SS  720- 

730. 
Sales  of  realty,  see  Vendor  and  Purchaser. 
Stipulations  in  actions,  see  Stipulations. 
Suretyship,    see   Principal    and    Surety. 

Particular  classes  of  implied  contracts. 
See   CMitribution ;   Work  and  Labor. 

Particular  modes  of  discharging  contracts. 
See  Compromise  and  Settlement ;  Payment ;  Re- 
lease. 

I.  BEQinSITES  Ain>  VAUOITT. 

(A)  NATURE  AND  ESSENTIALS  IN 
GENERAL. 

S  3.  The  terms  "express  contract"  and  "con- 
tracts im;;)lied  in  fact '  do  not  indicate  a  dis- 
tinction in  the  principles  of  contract,  bat  a 
difference  in  the  character  of  the  evidence  by 
which  it  is  proved.— Fordtran  v.  Stowerg  (Tex. 
Civ.  App.)  631. 

{B)  PARTIES,  PROPOSALS,  AND  ACCEPT. 

ANCE. 


ment  or  meeting  of  the  minds  of  ttie  partie-; 
by  an  offer  on  the  one  hand,  and  an  accept- 
ance on  the  other.— Fordtran  v.  Stoweis  CTex. 
Civ.  App.)  631. 

(D)  CONSIDERATION. 

Settlement  of  claim  of  title  as  consideration  for 
deed  of  smaller  tract,  see  Deeds,  g   17. 

g  47.  A  valid  contract  must  be  saroorted  by 
a  consideration.— George  T.  Chicago,  K.  L  &  P. 
Ry.  Co.  (Mo.)  1099. 

S  65.  A  broker's  contract  to  pay  half  tl>e 
costs  oi  a  suit  by  the  seller  to  enforce  tbe  coo- 
tract  of  sale  held  without  consideration. — Pink- 
erton  v.  Hudson  (Ark.)  35. 

S  68.  Compromise  of  a  servant's  claim  for 
personal  injuries  held,  a  sufficient  consideration 
for  the  master's  agreement  to  furnish  subse- 
quent employment  to  the  servant. — Kelly  t. 
Peter  &  Burghard  Stone  Co.  (Ky.)  486. 

(B)  VALIDITY  OF  ASSENT. 

Fraud   of  agent,  see  Principal  and   Agent,  f 
158. 

S  94.  A  promise  to  perform  some  act  in  tbe 
future  when  made  with  intent  to  disregard  tlie 
promise  is  actual  fraud,  and  affords  ground  for 
rescission  of  a  contract— Mutual  Reserve  Life 
Ins.  Co.  V.  Seidel  (Tex.  Civ.  App.)  945. 

(F>  LEGALITY  OF  OBJECT  AND  OF  COX 
SIDERATION. 

8  103.  All  contracts  which  provide  for  doin; 
a  thing  which  is  contrary  to  law,  morality,  and 
public  policy  are  void. — Heart  v.  East  Tennes- 
see Brewing  Co.  (Tenn.)  364. 

S  140.  Where  the  original  consideration  for 
notes  was  legal,  held  that  a  subsequent  contract 
based  on  the  consideration  could  be  enforced, 
though  the  notes  might  be  void,  as  against  the 
policy  of  the  law,  because  of  a  connivance  be- 
tween the  vendor  of  land  which  vras  the  consid- 
eration and  one  of  the  joint  purchasers  and 
makers  of  the  notes,  whereby  the  one  purchaser 
received  a  profit  unknown  to  the  other. — Curiy 
V.  La  Fon  (Mo.  App.)  246. 

n.  ooKSTSvonoH  ahd  opera* 

TION. 

(A)  GENERAL  RULES  OF  CONSTRUC- 
TION. 

S  147.  The  old  rule  that  a  patent  ambiguity 
in  a  clause  of  a  contract  might  render  the  sripo- 
lation  void  is  no  longer  strictly  observed,  and. 
whether  an  ambiguity  be  patent  or  latnit.  a 
court  will  endeavor  to  glean  the  parties'  infla- 
tions from  the  whole  instmment  and  the  iiH-i- 
dents  attendant  on  its  execution. — C<mservatiTi> 
Realty  Co.  v.  St  Louis  Brewing  Ass'n  (Ma 
App.)  229. 

S  170.  Application  stated  of  the  rule  that, 
where  parties  to  a  contract  have  themselves  piv- 
en  the  contract  a  practical  construction,  it  i» 
a  proper  guide  to  its  meaning. — Bader  v.  Chi- 
cago Mill  &  Lumber  Go.  (Mo.  App.)  1154. 

(C)  SUBJECT-MATTER. 

S  194.  A  contract  for  the  application  of  pro- 
ceeds of  timber  to  payment  of  debts  hdd  to 
contemplate  only  debts  owing  when  the  con- 
tract was  executed. — Bader  v.  Chicago  Mill  & 
Lumber  Co.  (Mo.  App.)  1154. 

(D)  PLACE  AND  TIME. 

9  15.    To  constitute  a  binding  contract,  there       S  214.    A   builder   kdd   not   entitled    to   any 
must  be  a  meeting  of  the  minds  of  the  parties,    portion  of  the  contract  price  prior  to  the  corn- 
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(B)  SUBSCRIPTION  TO  STOCK. 

S  S4.  A  subscriber  to  corporate  stock  held  re- 
leased from  liability  by  the  dissolution  and  re- 
organization of  the  corporation. — Owensboro 
Seating  &  Cabinet  Co.  t.  Miller  (Ky.)  423. 

5  84.  The  effect  of  a  material  alteration  on 
a  contract  of  subscription  for  corporate  stock 
stated.— Owensboro  Seating  &,  Cabinet  Co.  v. 
Miller  (Ky.)  423. 

(D)  TRANSFER  OF  SHARES. 

{  123.  The  answer  held  to  charge  not  that 
plainCifF,  to  whom  defendant  pledged  stock 
which  \V.  pledged  to  defendant,  surrendered  it 
to  W.,  but  that  plaintiff  neglected  to  record 
the  transfer  by  W.,  whereby  W.  was  able  to 
<lispose  of  the  stock.— Loeb  v.  German  Nat. 
Bank   (Ark.)   1017. 

§  123.  Kirby's  Dig.  S  849,  as  to  recording 
transfers  of  stock,  held  not  to  apply  to  a  trans- 
I'er  as  collateral. — Loeb  v.  German  Nat.  Bank 
(Ark.)  1017. 

f  123.  Kirby's  Dig.  S  853,  as  to  transfer  of 
stock  on  books  of  corporation,  hdd  not  to  apply 
ns  between  the  parties  to  a  transfer  as  col- 
lateral.— Loeb  V.  German  Nat.  Bank  (Ark.) 
1017. 

g  123.  Statement  of  duty  as  between  pledgees 
to  record  in  case  of  successive  transfers  of 
stock  us  security. — Loeb  v.  German  Nat.  Bank 
<Ark.)  1017. 

V.  MEMBERS  AMD  STOCKHOLDERS. 

Right  of  stockholder  to  notice  of  dishonor  of 
note  indorsed  for  accommodation  of  cori>ora- 
tion,  see  Bills  and  Notes,  §  394. 

(A). RIGHTS  AND   LIABILITIES   AS   TO 
CORPORATION. 

Jurisdiction  of  Supreme  Court  of  application 
for  supersedeas  in  proceedings  for  inspection 
of  corporate  books,  see  Courts,  §  24U. 

(B)  MEETINGS. 

J  197.  A  mere  subscriber  for  corporate  stock, 
before  its  issue  or  payment  therefor,  has  no 
right  to  vote,  and  can  not  participate  in  the 
corporate  management.— Owensboro  Seating  & 
Cabinet  Co.  v.  Miller  (Ky.)  423. 

(C)  SUING  OR   DEFENDING  ON  BEHALF 

OF  CORPORATION. 

Embezzlement  of  corporate  funds,  see  Embezzle- 
ment, §§  2S,  33,  44. 

Limitation  of,  prosecution  for  embezzlement, 
see  Criminal  I.aw,  §  147. 

(D)  LIABILITY  FOR  CORPORATE  DEBTS 

AND  ACTS. 

§  249.  The  holder  of  unpaid  stock  in  a  cor- 
poration against  whom  a  judgment  creditor  of 
the  corporation  proceeds  by  motion  for  execu- 
tion under  the  statute  may  set  oflt  against  his 
■di'bt  a  prior  debt  of  the  corporation  to  him. — 
Stincbiiker  v.  National  Restaurant  Co.  (Mo. 
App.)  237. 

S  2(>n.  Evidence  held  to  sustain  a  finding  that 
cash  furnished  to  a  corporation  by  the  bolder 
of  partly  unpaid  stock,  above  what  was  credited 
on  his  stock,  was  advanced  with  the  consent  of 
the  managing  ofBccrs,  and  was  treated  as  a 
debt  of  the  corporation  to  the  stockholder. — 
Stinebaker  v.  National  Restaurant  Co.  (Mo. 
App.)  2:«7 


S  312.  A  policy  insuring  against  loss  or 
damage  by  fire,  not  covering  a  loss  cauned  bv 
lightning  which  did  not  bum  the  building,  paj- 
ment  of  the  policy  for  such  loss  would  hav.' 
been  a  misapplication  of  the  corporation's  mon- 
ey by  its  officers. — Sleet  v.  Farmers'  Mut.  Firs 
Ins.  Co.  of  Boone  County  (Ky.)  515. 

Vn.   CORPORATE  POVTERS   AJTD 
LIABII.ITIE8. 

(A)  EXTENT  AND  EXERCISE  OF  ROW 

KRS  IN  GENERAL. 

8  371.  Corporations  have  only  those  powers 
conferred  upon  them  by  charter,  either  express- 
ly or  as  incidental  to  their,  existence.— Ozan 
Lumber  Co.  v.  Biddie  (Ark.)  790. 

(B)  REPRESENTATION    OF     CORPORA- 

TION BY  OFFICERS  AND 
AGENTS. 

Admissions  by  agent,  see  Evidence,  §  244. 

i  423.  While  a  contract  with  a  corporation 
may  be  rescinded  for  false  representations  bj 
the  corporate  officers  or  agents,  thoueh  the 
corporation  had  no  knowledge  of  and  did  not 
consent  to  such  representations,  the  corporation 
is  not  liable  in  damages  as  for  deceit,  unless  it 
authorized  the  making  of  the  representations.— 
Mutual  Reserve  Life  Ins.  Co.  v.  Seidel  (Tex. 
Civ.  App.)  945. 

(F)  CIVIL  ACTIONS. 

i  503.  Under  Rev.  St.  1895,  art  1194.  and 
the  circumstances,  a  plea  of  privilege  by  a 
company  sued  for  tort  committed  in  another 
countv  held  properly  sustained. — Boehrens  v. 
Brice  (Tex.  Civ.  App.)  782. 

(G)  CRIMES  AN-D  CRIMINAL  PROSECU- 
TIONS. 

Evidence  of  other  offenses  in  prosecution  of 
corporate  officer  for  embezzlement,  see  Crim- 
inal Law.  §  371. 

Penalties  for  failure  to  pay  discharged  em- 
ployes, sec  Master  and  Servant,  S  S3. 

VIII.  INSOLVENCr  AMD  RECEIVERS. 

Abatement  of  action  on  discharge  of  receiver- 
ship, see  Abatement  and  Revival,   {  4.\ 

S  542.  A  lease  of  an  insolvent  corporation's 
quarry  to  its  president  and  ^neral  manaspr. 
whose  relatives  were  the  principal  stockholders, 
was  fraudulent  as  to  the  corporation's  creditor;:. 
—Ward  v.  McPherson  (Ark.)  42. 

$  542.  In  suits  to  replevin  stone  levied  npon 
under  executions  against  an  insolvent  corpora- 
tion, which  leased  the  quarry  to  plaintiff,  its 
president  and  general  manager,  the  burden  vss 
on  him  to  show  the  fairness  of  the  lease. — Waul 
V.  McPherson  (Ark.)  42. 

§  547.  Creditors  held  entitled  to  relief  in  « 
law  action  against  a  corporation  on  the  gronixl 
of  fraud.— Ward  v.  McPherson  (Ark.)  42. 

Xn.  FOREIOM  CORPORATTOMS. 

8  (>34.  Rev.  St.  1895.  art.  745.  held  to  mere- 
ly place  a  foreign  corporation  holding  a  per- 
mit to  do  business  in  the  state  on  the  same  foot- 
ing as  domestic  corporations  in  the  transactioo 
of  its  business.— Coca  <3ola  Co.  y.  Alliaon  ('Tex 
Civ.  App.)  308. 

8  C36.  It  is  not  within  the  judicial  province 
of  the  courts  of  a  state  to  supervise  and  dir«"t 
the  internal  affairs  snd  manazement  of  »  (nTviim 
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come  provided  for  that  year.— Lawreute  County 
V.  Lawrence  Fiscal  Court  (Ky.)  824. 

§  160.  Const.  §  180,  requiring  every  resolu- 
tion levying  a  county  tax  to  specify  the  pur- 
pose of  the  levy,  and  prohibiting  it.s  appropria- 
tion to  any  other  purpose,  does  not  liniit  the 
revenues  of  a  year  to  the  payment  of  the  liabil- 
ities incurred  during  that  year,  but  only  that 
revenues  levied  for  a  particular  purpose,  as  for 
road  purposes,  be  used  for  that  purijose. — I>aw- 
rence  County  v.  Liawreuce  Fiscal  Court  (Ky.) 
S24. 

§  192.    A  county  has  no  authority  to  levy  a 
special  tax  to  pav  e.\])cnsos  of  the  circuit  court. 
—Cincinnati.  N.  O.  &  T.  P.  1{.  Co.  v.  Hamilton 
■County   (Tenn.)    ^01. 

V.   CLAIMS  AGAINST  COUNTY. 

I  207.  The  fact  that  a  county  lost  the  money 
collected  for  paying  its  indebtedness  for  a  cer- 
tain year  before  paying  the  debts  would  not  af- 
fect its  liability  for  such  debt.s,  but  it  would  re- 
main hound  until  they  were  discharged. — Law- 
rence County  v.  Lawrence  Fiscal  Court  (Ky.) 
824. 

VI.   ACTIONS. 

Parties  entitled  to  appeal,  see  Appeal  and  Er- 
ror, §  151. 

COURTS. 

Authority  of  county  to  levy  special  tax  for  ex- 
pen.ses  of  circuit  court,   see  Counties,   §   102. 

Clerks,   see   Clerks   of   Courts. 

("ontempt  of  court,  see  Contempt. 

Judges,  .see  Judges. 

Jurisdiction  of  action  on  bond  of  clerk  of  court, 
see  Clerks  of  Court.  5  7."). 

Jurisdiction  of  criminal  prosecution,  see  Crim- 
inal Law,  §  07. 

.Tustices'   courts,   see  Justices  of   the   Pence. 

Province  of  court  and  jury,  see  Trial,  SS  ISK)- 
194. 

Removal  of  action  from  state  court  to  United 
States   court,    see    Uemoval    of   Causes. 

Review  of  decisions,  see  Appeal   and  Error, 

Trial  by  court  without  jury,  see  Trial,  §  386. 

I.    NATURE,  EXTENT,  AND  EXERCISE 
OF  JURISDICTION  IN  GENERAL. 

§  12.  A  Texas  court  of  e(|uity  cannot  render 
a  decree  restraining  nonresident  oHicers  of  a 
foreign  insur.ince  loiripany  from  cnureling  the 
certificate  of  a  resident  of  Texas. — Royal  Fra- 
ternal   Union   v.    Lundy    (Tex.   Civ.   App.)    18."i. 

S  10.  Tlie  failure  of  the  ix'tition,  in  pro- 
ceedings to  foreclose  a  chattel  mortgage,  to  al- 
lege with  certrtint.v  the  present  locality  of  the 
property,  or  that  it  was  in  the  count.v,  held 
not  to  prevent  the  jurisdiction  of  the  court 
flora  attaching,  in  view  of  Rev.  St.  1.S!l,"l.  art. 
i:!40.— McDaniel    v.     Staples    (Tex.    Civ.    App.) 

S  10.  In  foreclosure  of  a  clKittel  mort'_',ngp. 
the  existence  of  the  lien,  the  value  of  the  prop- 
frty,  and  tin'  ainount  of  I  he  original  deljt,  are 
the  essi'ntinls  to  give  the  court  jurisdiction,  and 
not  the  present  locality  of  the  mortg.agcd  prop- 
ertv.— McDaniel  v.  Staples  (Tex.  Civ.  App.) 
500. 

§  24.  Consent  held  not  to  give  a  court  juris- 
diction, where  it  has  no  jurisdiction  of  the 
subject-matter.— Frank     v.    l'"r;uik    (Ark.)    (i40. 

§  27.  The  circiiit  court  of  a  particular  couu- 
t.v,  having  jurisdielion  to  enforce  an  equitable 
lien  for  unpaid  ininhase  money,  could  deter- 
mine all  other  matters  inciilental  to  it. — Norton 
Iron    AVoiks   v.    :\Inn.|an(l    (Kv.t    isl. 


the    cause. — McDaniel    v.    Staples    (Tex.    C.-. 
App.)  596. 

§  37.  Questions  of  the  jnrisdiction  of  tb:> 
subject-matter  may  be  raised  at  any  stage  •  f 
the  case,  in  any  court,  either  by  court  or  cuun- 
sel. — Lohmeyer  v.  St.  Louis  Cord&xe  Co.  (Mu.» 
1108. 

(A)  CREATION  AND  CONSTITUTION.  AXT' 

COURT  OFFICERS. 

Subject  and   title  of  statute   relating   to  coon 
stenographers,   see   Statutes,   S    124. 

III.    COURTS    OF    GENERAL.    ORIG- 
INAL JURISDICTION. 

(A)  GROUNDS  OF  JURISDICTION  IN 
GENERAL. 

I  121.  An  action  on  an  accident  policy  for 
$500  and  attorney's  fees  and  12  per  cent,  dam- 
ages held  within  the  jurisdiction  of  the  distri- 1 
court. — Lane  v.  General  Accident  los.  Col  (Tti. 
Civ.  App.)  324. 

§  122.  That  the  proof  showed  that  the  valv 
of  the  mortgaged  chattels  was  less  than  fJin 
would  not  deprive  the  county  court  of  jurisli,^ 
tion  to  foreclose  a  mortgage,  where  defendacr 
did  not  allege  and  prove  that  the  alleeatiooj 
of  value  were  fraudulent  and  for  the  purpos* 
of  giving  jurisdiction.— McDaniel  v.  Stanlrs 
(Tex.  Civ.  App.)  596. 

S  122.  In  an  action  to  foreclose  a  ohattfl 
mortgage,  allegations  that  the  property  was 
secreted,  or  removed  from  the  county,  or  sold- 
would  not  justify  the  court  in  nssumins  itui 
the  property  had  been  entirely  destroyed,  ao  ts 
to  deprive  it  of  jurisdiction. — McDaniel  t. 
Staples  (Tex.  Civ.  App.)  596. 

IV.   COURTS  OF  LIMITED  OR  INFE- 
RIOR JURISDICTION. 

J  160.  In  an  action  to  recover  specific  i-"- 
sonalty  alleged  to  be  worth  $1.(X10,  the  c.ini-T 
court,  having  required  its  delivery  to  plaintiff, 
could  subsequently  give  judgment  against  plair.- 
tiff  for  the  value  of  the  property  on  delermiE- 
ine  that  such  value  exceeded  its  jurigdictiaz. 
—Texas  l^and  &  Irrigation  Co.  v.  Sandtrs 
(Tex.   Civ.   App.)  5.58. 

VI.   COURTS   OF   appellate:    JURIS- 
DICTION. 

(B)  COURTS   OF   PARTICULAR   STATES. 

§  2.TI.  In  action  for  share  of  cost  of  din- 
sion  fence  built  in  1907,  Ky.  St.  1903.  {  17>4. 
imposing  a  personal  liability,  applies,  and  tsot 
Act  March  20,  1908,  and  a  lien  on  real  estate  a 
not  involved,  and  the  Court  of  .\ppeals  has  no 
jurisdiction  where  judgment  is  for  $40.50.— 
Jackson  v.  Holbrook  (Ky.)  415. 

§  231.  The  constitutionality  of  a  statute  hiv- 
ing been  finally  adjudicated  prior  to  the  appwl 
hild,  the  Supreme  Court  will  not  take  juru-]:r- 
tion  of  the  appeal  because  attacking  the  ••■.t- 
ute  as  unconstitutional. — State  v.  Caini>&?il 
(Mo.)  1081. 

§  231.  A  suit  to  set  aside  a  deed  in  the 
chain  of  title  as  fraudulent  involves  title  to 
re.nl  estate  within  Const,  art.  6,  S  12  (Ann.  St 
10(11!.  p.  218).— Thomas  v.  Scott  (Mo.l  KOiJ, 

8  231.  A  proceeding  to  estalilisfa  a  lost  'i'^>l 
under  Rev.  St.  1899,  §  4.i65  (Ann.  St.  lOOti  p. 
2480),  lirld  to  involve  title  to  real  estate  within 
Const,  art.  6,  §  12  (.\nn.  St.  1906,  p.  21Si.- 
Thomas  v.  Scott   (Mo.)  1093. 

§  231.  The  constitutionality  of  the  otatnf? 
authorizing  a  verdict  by  nine  jurors  in  r;>i: 
'iis's   hiving  been    settled,   the   question   onnn  ' 
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amining  tnai,  as  basis  oi  proeecuuon  lor  pei> 
jury,  see  Perjury,  {  6. 

IZ.  ABRAIOHMEHT  AND  PI.EAS.  AHD 
HOXXE  PROaEQOT  OB  DIBOON-       - 
TnnTAKOE. 

Dismissal  as  to  one  of  parties  jointly  indicted 
as  affecting  competency  as  witness  in  prose- 
cution ot  another,  see  Witnesses,  {  114. 

Z.  EVIDEKOE. 

In  partievlar  criminal  proieoution*. 
See  Abduction,  {  12;    Assault  and  Battery,  ( 

91;    Bigamy,  I  11;    Homicide,  8  178;    Per' 

jury,  {  31 ;  Rape,  H  51-63 ;   Robbery,  |  24. 
For  injuring  or  kiliing  animals,  see  Animals,  | 

45. 
For  obstruction  of  highway,  see  Highways,  | 

1G4. 
For  wrongful  removal  or  destruction  ot  fence, 

see  Fences,  {  28. 

(A)  JUDICIAL  NOTICE,  PRESUMPTIONS, 

AND  BURDEN  OF  PROOF. 

S  306.  One  inference  or  presumption  cannot 
be  based  upon  another. — State  t.  Jacobs  (Mo. 
App.)  244. 

(B)  FACTS  IN  ISSUE  AND  RELEVANT  TO 

ISSUES,  AND  RES  GEST.ffl}. 

9  364.  Rule  respecting  admissibility  of  res 
gestte  declarations  by  accused  persons  stated. — 
State  V.  Jacobs  (Mo.  App.)  244. 

I  364.  Statements  by  accused  on  being  ar- 
rested for  theft  held  admissible  as  part  of  the 
res  gestie. — State  t.  Jacobs  (Mo.  App.)  244. 

f  364.  In  a  prosecution  for  homicide,  the  de- 
fense lieing  self-defense,  testimony  that  decedent 
said,  the  day  after  the  difficulty,  that  he  struck 
at  accused  with  a  knife,  but  did  not  know  wheth- 
er he  cut  him,  constituted  no  part  of  the  res 
gestae,  and  was  inadmissible. — Thomas  t.  State 
(Tenn.)  1041. 

§  364.  Statement  of  what  was  and  what  was 
not  admissible  as  part  of  the  res  gestee  on  a 
prosecution  for  assault,  where  the  state  claim- 
ed conspiracy  between  defendant  and  his  son. — 
Vanhooser  v.  State  (Tex.  Or.  App.)  285. 

S  364.  Where  the  breaking  up  of  a  dance 
caused  the  difficulty  leading  to  an  assault  by 
defendant,  evidence  that  he  broke  up  the 
dance  was  admissible  as  part  of  the  res  gestss. 
—Thompson  v.  State  (Tex.  Cr.  App.)  586. 

I  304.  Statements  made  by  accused  on  reach- 
ing jail,  about  30  minutes  after  the  homicide, 
held  inadmissible  as  res  gestte. — Pryse  v.  State 
(Tex.  Cr.  App.)  938. 

I  365.  The  state  could  show  that,  after 
shooting  decedent,  accused  shot  his  wife,  with 
whom  accused  claims  decedent  was  criminally 
intimate,  as  part  of  the  res  gestte.— Xoung  t. 
State  (Tex.  Cr.  App.)  276. 

(O)  OTHER  OFFENSES,  AND  CHARACTER 
OP  ACCUSED. 

Testimony  taken  before  examining  magistrate 
on  a  charge  of  a  different  offense,  see  post,  § 
545. 

{  371.  In  a  prosecution  of  a  corporate  of- 
ficer for  embezzlement,  his  letters  admitting 
other  offenses  with  reference  to  the  corporation's 
affairs  held  irrelevant.— Bailey  v.  Common- 
wealth (Ky.)   140. 

(B)  BEST  AND   SECONDARY  AND  DE- 
MONSTRATIVE EVIDENCE. 

§  400.  Parol  evidence  of  a  former  convic- 
tion, in  a  prosecution  for  maintaining  a  public 
nuisance,  held  inadmissible. — Miller  v.  Com- 
monwealth  (Ky.)  518. 


menc  maae  oy  accusea  naa  oeen  losc  ana  aii)- 
gent  search  made  therefor,  testimony  as  to  its 
contente  was  proper.- Pierce  v.  State  (Tei.  Cr. 
App.)  148. 

i  404.  Exhibition  of  decedoit'a  shirt  to  lif 
jury  held  not  error.— Dobbs  v.  State  (Tei.  Cr. 
App.)  923. 

(F)  ADBHESIONS.  DECLARATIONS.  AND 
HEARSAl'. 

§  406.  A  vrritten  statement  to  a  jnstice  o! 
the  peace,  signed  by  accused  after  being  warn- 
ed, was  admissible  against  him,  under  Acs 
30th  Lej.  (Laws  1907)  p.  219,  c.  118.— Pierce  t. 
State  (Tex.  Cr.  App.)  i4S.     . 

i  406.  A  voluntary  statement  before  the 
grai^  jury,  reduced  to  writing  and  aocned  br 
accused,  was  admissible  against  him. — Piem 
V.  State  CTex.  Cr.  App.)  148. 

I  419.  In  a  rape  prosecution,  testim«iy  hfli 
inadmissible  as  hearsay. — HoUoway  t.  State 
(Tex.  Cr.  App.)  928. 

(Q)  ACTS  AND  DECLARATIONS  OF  OOX- 
SPIRATORS  AND  CODEFENDANTS. 

I  423.  In  a  prosecution  of  one  of  seven: 
conspirators  for  murder,  which  was  the  object 
of  the  conspiracy,  held  competent  to  s£ot 
every  circumstance  that  tended  to  throw  light 
ui>on  their  acts  in  furtherance  of  the  commoo 
design. — Oambrell  v.  Commonwealth  (Ky.)  4T6. 

S  423.  In  a  homicide  case,  the  state  heU  en- 
titled to  show  a  purchase  of  anunnnition  by  sc~ 
cused's  father.— Dobbs  v.  State  (Tex.  O.  ApF-i 
921. 

i  424.  In  a  homicide  case,  the  state  couid 
show  that  after  his  arrest  shotgun  shells  wen 
found  in  accused's  son's  pocket,  where  the  evi- 
dence tended  to  show  a  conspiracy  between  theat. 
—Dobbs  V.  State  (Tex.  Cr.  App.)  923. 

(H)  DOCUMENTARY  EVIDENCE  AND  EX- 
CLUSION OF  PAROL  EVIDENCE 
THEREBY. 

i  429.  Under  Shannon's  Ck>de,  {{  5573,  5c^ 
5580,  5583,  5588  a  certificate  issued  by  an  in- 
ternal revenue  collector  that  a  special  tax  staa? 
was  issued  to  defendant  held  inadmissible  in 
evidence,  under  Acts  1903,  p.  1079,  c.  355.  {  L 
in  a  prosecution  for  selling  intoxicating  liquor 
within  four  miles  of  a  schoolhouse.— -Bayicss 
V.  State  (Tenn.)  1039. 

(D  OPINION  EVIDEN<aE. 

{  448.  In  a  rape  prosecution,  where  the  evi- 
dence showed  that  accused  wore  a  white  hat  tt 
the  time,  testimony  that  witness  remarked,  -wbra 
accused  came  to  the  preliminary  examinatiin. 
that  prosecutrix  would  surely  identify  him,  b<r 
cause  he  then  wore  the  same  white  hat.  vis 
inadmissible.— Holloway  v.  State  CTex.  Or.  Appl 
928. 

(K)  CONFESSIONS. 

t  519.  A  confession  made  under  dnress  i«M 
not  entitled  to  consideration. — Sowers  t.  Stat' 
(Tex.  Cr,  App.)  148. 

{  530.  Under  (iode  Cr.  Proc.  1893.  art  780. 
as  amended  by  Acta  30th  Leg.  p.  219,  c  111  I 
1,  a  written  confession  must  show  on  its  fac? 
that  accused  was  warned  by  the  person  to 
whom  the  same  was  made  that  it  might  be  used 
against  him,  etc— Young  v.  State  (Tex.  Cr. 
App.)  276. 

I  584.  Under  O.  CJode  Prac  S  2*0,  requir- 
ing the  confession  of  an  accused  to  be  corrobo- 
rated, one  accused  under  Ky.  St.  1903.  S  116:^ 
of  stealing  chickens  from  an  outbuilding  cumot 
be  convicted  on  his  bare  confession,  where  tJiere 
is  no  corroboratin^[  evidence  that  there  wei» 
diickens  in  the  building. — Moseby  v.  CommoD- 
wealth  (Ky.)  850. 
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jointly  indicted  tor  a  severance  had  bees  grant- 
ed, and  he  was  placed  on  trial  first,  and  a  motion 
to  quash  as  against  the  other  accused  had  been 
overruled,  the  district  attorney  could  dismiss 
the  case  as  against  such  other  accused  after 
the  jury  had  been  impaneled  to  try  the  first. — 
Harville  v.  State  (Tex.  Cr.  App.)  283. 

S  753.  Where  the  evidence  in  a  prosecution 
of  a  corporate  officer  for  embezzlement  was  in- 
EufficieUt  to  justify  a  conviction,  the  court  erred 
in  refusing  a  peremptory  Instruction  to  find 
accused  not  guilt;.— Bailey  t.  Commonwealth 
(Ky.)  140. 

{}  763,  764.  An  instruction  requesting  the 
jury  to  find  whether  defendant  confessed,  and 
whether  the  crime  was  committed,  held  not  ob- 
jectionable as  on  the  weight  of  the  evidence. — 
Skaggs  V.  State  (Ark.)  346. 

!l§  763,  764.  An  instruction  in  a  murder  trial 
held  not  erroneous,  as  on  the  weight  of  the  evi- 
dence.—Young  V.  State  (Tex.  Cr.  App.)  276. 

IS  763,  761.  On  a  trial  for  homicide,  an  in- 
struction held  erroneous  as  on  the  weight  of 
the  evidence. — Fannell  v.  State  (Tex.  Cr.  App. 
536. 

{§  763,  764.  An  instruction  held  not  objec- 
tionable as  being  upon  the  weight  of  the  evi- 
dence.— Dobbs  v.  State  (Tex.  Cr.  App.)  921. 

if  763,  764.  An  instruction  held  not  errone- 
ous, as  being  on  the  weight  of  the  evidence. — 
Dobbs  V.  State  (Tex.  Cr.  App.)  923. 

(G)  NBX3ESSITY,   REQUISITES,   AND  SUF- 
FICIENCY OF  INSTRUCTIONS. 

Jn  partioular  criminal  proteeution*. 
See  Abduction,  {  16 ;    Burglary,  i  46. 
For  carrying  weapon,  see  Weapons,  §  17. 

f  775.  An  instruction  on  alibi  in  prosecution 
for  maliciously  killing  calf,  held  not  objection- 
able.—State  T.  Barton  (Mo.)  1111. 

S  778.  An  instruction  in  a  prosecution  for 
carrying  weapon  which  places  the  burden  on 
accused  to  prove  beyond  a  reasonable  doubt 
his  defense  is  erroneous.— Steel  v.  State  (Tex. 
Cr.  App.)  15. 

i  778.  Where  the  state  introduced  accused's 
statements  as  to  the  manner  of  the  killing,  there 
being  no  other  evidence  thereof,  the  court  should 
instruct  that  the  state  must  disprove  accused's 
statements  to  obtain  a  conviction. — Casey  v. 
State  (Tex.  Cr.  App.)  634. 

i  782.  A  charge  that,  if  the  jury  acquit  de- 
fendant "altogether,"  they  should  nnd  him  not 
guilty,  is  not  objectionable.— Pryse  t.  State 
(Tex.  Cr.  App.)  938. 

I  783.  WTiere  the  jury  could  have  considered 
testimony  only  for  impeachment,  the  failure  to 
80  limit  the  testimony  by  chane  held  not  er- 
ror.—Thompson  V.  State  (Tex.  Cr.  App.)  536. 

I  783.  The  court  properly  limited  considera- 
tion of  impeaching  evidence  to  the  credibility  of 
the  attacked  witness.- Dobbs  v.  State  (Tex.  Cr. 
App.)  921. 

f  789.  It  was  error  to  omit  to  direct  an  ac- 
quittal if  the  jury  had  reasonable  doubt  aa  to 
the  existence  of  facts  essential  to  manslaughter. 
—Fuller  V.  State  (Tex.  Cr.  App.)  540. 

f  809.  An  instruction  held  not  erroneous,  as 
being  confusing  and  misleading. — Doblis  v.  State 
(Tex.  Cr.  AppJ  923. 

I  811.  An  instruction  on  a  trial  for  homi- 
cide held  erroneous  as  eliminating  the  right 
of  self-defense. — Pannell  v.  State  (Tex.  Cr. 
App.)  5.SC. 


aiding  and  abetting  others  in  committing  the 
crime. — Commonwealth  v.  West  (Ky.)  76. 

S  814.  Where  accused  showed  that  he  killed 
decedent  in  self-defense,  a  charge  sabmitting 
the  issue  of  the  rights  of  the  parties  in  the  prem- 
ises held  properly  refused.— State  v.  Smith  (Mo.) 
1062. 

f  822.  Instruction  on  trial  for  assanlt  with 
intent  to  murder  held  not  subject  to  the  criti- 
cism, in  view  of  another  instruction,  that  it 
cliarged  that  the  knife  used  was,  as  a  matter 
of  law,  a  deadly  weapon.— Frescott  ▼.  State 
(Tex.  Cr.  App.)  530. 

I  822.  Charge  on  a  trial  for  assaolt  with 
intent  to  murder  held  not.  in  Tiew  of  other  in- 
structions, to  place  on  defendant  the  burden 
to  show  the  facts  which  would  reduce  the  as- 
sault to  an  aggravated  assault — Preacott  ▼. 
State  (Tex.  Cr.  App.)  530. 

S  822.  In  a  prosecution  for  theft,  an  instruc- 
tion as  to  reasonable  doubt  held  to  sufficiently 
apply  to  the  identical  issue  in  connection  with 
which  it  was  given. — Harrolson  v.  State  (Tex. 
Cr.  App.)  544. 

I  822.  An  instruction,  when  considered  with 
other  instmctions,  held  not  erroneous,  as  shift- 
ing the  burden  of  proof  and  as  infringing  the 
doctrine  of  reasonable  doubt. — Dobbs  v.  State 
(Tex.  Cr.  App.)  923. 

(H)  RE>QU£STS  FOR  INSTBDCTIONS. 

i  829.  That  the  substance  of  a  requested  in- 
struction was  covered  by  instructions  givai 
held  enough.— Grissom  v.  State  (Ark.)  1011. 

i  829.  Requested  charges  covered  by  general 
charge  held  properly  refused. — ^Prescott  v.  State 
(Tex.  Cr.  App.)  530. 

{  829.  In  a  rape  prosecution,  a  request'-'i 
charge  as  to  the  effect  of  a  mere  request  for 
sexual  intercourse,  without  the  use  of  force, 
held  covered  by  the  charge  given. — Holloway  t. 
State  (Tex.  Cr.  App.)  928. 

§  834.  A  request  to  charge  on  circumstan- 
tial evidence  in  prosecution  for  malicious  kill- 
ing of  calf,  though  not  properly  worded,  hi  Id 
sufficient  to  entitle  accus^  to  a  correct  instruc- 
tion on  such   subject. — State  v.   Barton   (Mo.) 

nil. 

(K)  VERDICrr. 

On  prosecution  of  habitual  criminals,  see  post, 
S  1204. 

f  881.  The  verdict  iu  a  criminal  case  most 
be  reasonably  definite  and  certain  and  re^ran- 
sive  to  the  issues. — State  v.  Grossman  (Mo.) 
1074. 

S  881.  A  verdict  on  a  trial  for  violating  Rpt. 
St.  1899.  i  3011  (Ann.  St.  1906,  p.  1726),  pro- 
hibiting liquor  traffic  on  Sunday,  aeld  npcertaia 
and  not  responsive  to  the  issue.— State  v.  Grcna- 
man  (Mo.)  1074. 

I  889.  Under  Code  Cr.  Proc.  1895.  arts.  7:>3. 
754,  relating  to  the  correction  of  informal  ver- 
dicts, where  the  jury  found  one  guilty  of  mur- 
der in  the  first  degree,  but  did  not  assess  a  leeal 
punishment,  the  court  properly  instructed  tfarm 
to  reconsider  the  verdict.--Jone8  t.  State  (Tex. 
Cr.  App.)  761. 

XTTT.  MOTIONS  FOH  WEW  TBIAL 
Aim  IN  ARBEST. 

Rulings  on  motion  for  new  trial  as  mibject  ot 
review,  see  i>o8t,  §  1134. 

I  940.  In  a  prosecution  for  homicide,  newly 
discovered  evidence  of  uncommnnicatfd  threats. 
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improper  question.— A8kew  t.   State  (Tex.  Cr. 
App.)  287. 

S  1119.  Complaint  as  to  a  statement  bj  the 
attorney  for  the  commonwealth,  in  areuing  a 
case  which  is  not  shown  by  the  bill  of  excep- 
tions, will  not  be  considered  on  appeal. — Miller 
V.  Commonwealth  (Ky.)  518. 

(F)  DISMISSAL.  HEARING.  AND  RE- 
HEARING. 

I  1131.  An  appeal  from  a  conyiction  will  be 
dismissed,  where  there  was  no  sentence. — Rob- 
inson T.  State  (Tex.  Or.  App.)  763. 

(G)  REVIEW. 

S  1134.  In  a  bigamy  prosecution.  wbei«  ac- 
cused's marriage  was  proved  by  other  competent 
evidence,  it  was  unnecessary  to  determine  on 
appeal  whether  bis  wife's  testimony  was  com- 
peteint  for  that  purpose.— Le  Grand  t.  State 
(Ark.)  1028. 

§  1134.  Under  Cr.  Code  Prac.  {  281,  the 
Court  of  Appeals  has  no  power  to  review  the 
denial  of  a  motion  for  a  new  trial  in  a  criminal 
case. — Jenkins  v.  Commonwealth  (Ey.)  846. 

§  1137.  Where  accused  introduced  incompe- 
tent statements  of  deceased  that  he  attempted 
to  cut  accused,  he  may  not  object  on  appeal 
that  equally  incompetent  testimony  was  ad- 
mitted in  rebuttal  thereof.— Thomas  t.  State 
(Tenn.)  1041. 

i  1144.  A  conviction  on  a  substituted  in- 
dictment will  be  reversed,  where  the  record 
fails  to  show  that  the  substitution  was  by  per- 
mission of  the  court.— Brooks  v.  State  (Tex.  Cr. 
App.)  920. 

I  1149.  Exercise  of  discretion  by  a  trial 
judge,  on  an  application  for  a  bill  of  particulars 
In  a  criminal  case,  is  reviewable,  and  subject 
to  correction,  if  abused. — ^Bailey  t.  C!ommon- 
wealth  (Ky.)  140. 

S  11.56.  The  overruling  of  a  motion  for  a 
new  trial  on  the  grouud  of  the  incompetency  of 
a  juror  held  not  an  abuse  of  the  trial  court's 
discretion.- State  v.  Smith  (Mo.)  1062. 

!  1156.  Under  Code  Cr.  Proc.  art.  819,  denial 
of  motion  for  new  trial,  made  five  days  after 
trial  and  sentence,  will  not  be  reviewed. — Young 
V.  State  (Tex.  Cr.  App.)  16. 

{  1159.  A  conviction  will  not  be  reversed  as 
contrary  to  the  weight  of  the  evidence,  when 
there  is  any  evidence  to  show  accused's  guilt — 
Jenkins  v.  Commonwealth  (Ky.)  846. 

I  1159.  The  jury  may  rely  on  the  testimony 
of  a  wituess,  and  the  court  on  appeal  cannot 
disturb  the  verdict  on  the  ground  that  the  wit- 
ness was  unworthy  of  belief  because  of  the  im- 
peaching testimony. — Btly  T.  Commonwealth 
(Ky.)  806. 

g  1159.  An  appellate  court  will  not  set  aside 
a  conviction  unless  there  is  no  substantial  evi- 
dence of  defendant's  guilt. — State  v.  Scott  (Mo.) 
1069. 

i  1159.  A  conviction  will  not  be  set  aside 
as  against  the  evidence  unless  there  is  an  entire 
failure  of  proof  or  the  finding  is  the  result  of 
prejudice  or  mistake.— State  v.  Barton  (Mo.) 
1111, 

8  1159.  A  verdict  on  conflicting  evidence  will 
not  he  disturbed  on  appeal  where  there  is  sub- 
stnntinl  evidence  to  support  it. — State  v.  Mc- 
Dowell fMo.)  1113. 

§  1159.  A  conviction  which  there  is  sub- 
stantial evidence  to  support  will  not  be  dis- 
turbed on  appeal. — State  v.  George  (Mo.)  lllO. 

g  1159.  On  a  criminal  trial,  where  there  is 
substantial  testimony  to  support  n   verdict,   ii 


i  iioo.  Bubmitting  to  the  jury,  tne  qnesoon 
of  the  materiality  of  alleged  perjured  testinumy 
held  harmless.— Grissom  v.  State  (Ark.)  1011. 

{  1169.  In  a  bigamy  proaecntion,  where  ac- 
cused's previous  marriage  was  proved  by  compe- 
tent evidence,  the  admission  of  incompetent  evi- 
dence to  prove  the  same  fact  was  not  prejudi- 
cial.—Le  Grand  v.  State  (Ark.)  1028. 

{  1168.  In  an  abduction  prosecution,  the  ad- 
mission of  court  and  penitentiary  records  show- 
ing that  one  of  the  same  name  as  accosed  had 
been  convicted  of  rape  and  had  served  sentence. 
without  first  identifying  accused  as  the  same 
person,  held  not  reversible  error. — State  ▼.  Bald- 
win (Mo.)  1123. 

f  1169.  In  an  abduction  prosecation,  the  ad- 
niission  of  testimony  by  the  girl's  father  that  he 
did  not  consent  to  her  going  away  with  accused, 
even  if  error  as  being  immaterial,  was  not  le- 
versible.— State  t.  Baldwin  (Mo.)   1123. 

{  1168.  Questions  asked  by  the  state  of  ac- 
cused's mother  as  to  her  testimony  in  a  former 
trial  held  not  ground  for  reversal,  where  not 
answered,  and  accused  thereafter  introduced  such 
testimony.— Dobbs  v.  State  (Tex.  Cr.  App.)  921. 

$  1168.  In  a  rape  prosecution,  prosecntrix's 
answer  to  a  question  held  not  reversible  error. — 
Holloway  v.  State  (Tex.  Cr.  App.)  82& 

S  1169.  To  prove  defendant's  failure  to  tes- 
ti^  on  his  preliminary  trial  is  reversible  error, 
if  proper  exception  is  taken. — Pryse  v.  State 
(Tex.  Cr.  App.)  938. 

i  1170%.  The  admission  of  evidence  to  im- 
peach a  witness,  though  too  remote,  held  not 
reveraible  error,  where  the  witness'  testimony 
was  immaterial.— Laid  t.  State  (Tex.  Cr.  App.> 
762. 

S  1171.  A  confession  of  error  by  the  Attor- 
ney General,  on  account  of  remarlcs  of  the  pros- 
ecuting attorney,  held  unsustainable,  where  de- 
fendant's judicial  confession  justified  a  convic- 
tion of  a  graver  offense  than  that  of  which  he 
was  found  guilty. — Skaggs  v.  State  (Ark.)  34<>. 

L1171.    Argument    of    the    district    attorney 
reversible  error. — Askew  v.  State  (Tex.  Or. 
App.)  287. 

g  1172.  Accused  having  testified  fuUy  as  to 
the  manner  of  the  killing,  so  that  Qie  state's 
case  did  not  rest  entirely  on  statements  of  ac- 
'cused  as  to  killing,  the  court's  omission  to 
charge  that  the  state  must  disprove  accused's 
statements  to  secure  a  conviction,  if  error,  was 
not  reversible. — Casey  v.  State  (Tex.  Cr.  App.) 
534. 

g  1172.  As  a  general  rule,  whatever  errors 
there  are  in  the  diarge  are  eliminated  by  reason 
of  the  acquittal  of  the  Offense  to  which  the 
charge  pertains.— Pannell  v.  State  (Tex.  Cr. 
App.)  536. 

g  1172.  As  a  general  rule  all  errors  in  the 
charge  pertaining  to  the  offense  of  which  accus- 
ed is  convicted  are  eliminated  where  the  mini- 
mum punishment  is  assessed  and  where  the  facts 
conclusively  show  guilt  of  such  offense. — ^Pan- 
nell V.  State  (Tex.  Cr.  App.)  536. 

g  1172.  An  error  in  the  charge  pertaining  to 
the  offense  of  which  accused  is  convicted  )»eM 
reversible.— Pannell  v.  State  (Tex:  Cr.  App.) 
536. 

g  1175.  In  a  prosecution  for  taking  a  female 
away  from  her  father  for  purposes  of  concu- 
binage, error  in  not  requiring  a  finding  that  ac- 
cused was  not  married  to  the  g[irl  was  not  re- 
versible, where  accused  practically  admitted 
that  they  were  not  married,  and  no  isf^ue  was 
raised  as  to  their  marriage.— State  v.  Baldwin 
fMo.)  1123. 
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lilted  by  oil  flowing  into  it  from  a  tank  could 
recover  for  the  pollution  up  to  the  time  she 
■could  have  cleaned  it. — Cincinnati,  N.  0.  &  T. 
P.  Ry.  Co.  V.  Gillispie  (Ky.)  89. 

(C)  INTEREST.  COSTS.  AND  EXPENSES 
OF  LITIGATION. 

In  action  for  wrongfully  suing  out  writ  of  gar- 
nishment, see  Garnishment,  §  251. 

IV.   LIQUIDATED   DAMAGES   AND 
PENALTIES. 

I  79.  Provision  in  a  contract  of  sale  of 
standing  trees  for  payment  of  $1  per  tree  for 
scattering  trees  left  standing  at  expiration  of 
contract  held  enforceable  as  one  for  liquidated 
damages.— Blackwood  v.  Liebke  (Ark.)  210. 

V.   EXEMPLARY  DAMAGES. 

For  particular  injuries. 
■See  Conspiracy,  |  20 ;   Libel  and  Slander,  §  120. 

8  91.  The  case  of  injury  from  driving  into  a 
telephone  pole  in  the  side  of  a  road  held  not  one 
for  punitive  damages. — Bevis  v.  Vanceburg  Tele- 
phone Co.  (Ky.)  811. 

VI.   MEASURE   OF  DAMAGES. 

For  particular  injuries. 

Eviction  of  tenant  renting  on  shares,  see  Land- 
lord and  Tenant,  §  3:!!. 

For  delay  in  delivering  telegram,  see  Telegraphs 
and  Telephones,  §§  G7,  68. 

Wrongful  dispossession  of  tenant,  see  Landlord 
and  Tenant,  §  318. 

Wrongful  execution,  see  Execution,  §  472. 

Wrongful  expulsion  from  membership  in  bene- 
ficial association,  see  Beneficial  Associations, 
SIO. 

fA)  INJURIES  TO  THE  PERSON. 

§  95.  Grounds  of  compensation  to  an  injured 
•employ^  stated.— Cincinnati,  N.  O.  &  T.  P.  Ry. 
■Co.  V.  Former  (Ky.)  847. 

§  101.  Under  Rev.  St.  1899,  |  4335  (Ann.  St. 
1006,  p.  2378),  a  married  woman  suing  for  per- 
sonal injuries  cannot  recover  for  hospital  fees 
and  medicines,  where  it  does  not  appear  how  she 
became  liable  for  them. — Engelman  v.  Metiropoli- 
tan  St.  Ry.  Co.  (Mo.  App.)  700. 

(B)  INJURIES  TO  PROPERTY. 

■Obstruction  of  surface  water,  see  Waters  and 
Water  Courses,  §  125. 

§  109.  It  is  only  when  injury  to  real  prop- 
•erty  is  permanent  that  the  damages  therefor 
are  measured  by  the  depreciation  in  the  market 
value  of  the  property. — Heilbron  v.  St.  Louis 
Southwestern  Ry.  (3o.  of  Texas  (Tex.  Civ.  App.) 
979. 

(C)  BREACH  OF  CONTRACT. 

5  124.  Where  plaintiff  was  delayed  in  setting 
piling  by  defendant's  delay  in  furnishing  the 
piles  and  was  prevented  from  setting  them  on 
another  portion,  he  was  entitled  to  recover  for 
lost  profits  as  to  the  latter  and  for  lost  time 
and  expense  as  to  the  former. — Williams,  Koh- 
ler  &  Barrier  v.  Yates  (Ky.)  503. 

Vn.   INADEQUATE   AND    EXCESSIVE 
DAMAGES. 

f  131.  A  verdict  of  $2,500  in  a  personal  in- 
jury action  against  a  telephone  company  held 
not  excessive. — Heiberger  v.  Missouri  &  Kan- 
sas Telephone  Co.  (Mo.  App.)  730. 


§  ISZ.  A  recovery  of  $4.o00  for  an  injury  -j 
the  forefinger  of  the  left  hand  resulting  in  its 
permanent  stiffening  held  excessive.— Ceorge- 
town  Water,  Gas.  Electric  &  Power  Ca  v. 
Forwood  (Ky.)  112. 

§  132.  A  verdict  of  $12,000  for  injury  to  a 
brakeman  held  not  excessive. — LouisTille  4  X. 
R.  Co.  V.  Schroader  (Ky.)  874. 

VIH.   PLEADING.   EVIDENCE,    AND 
ASSESSMENT. 

(A)  PLEADING. 
Conclusions  in  pleading,  see  Pleading,  i  8. 
Trial  amendment,  see  Pleading,  |   54o. 

§  142.  Damages  sustained  by  the  shottsabg 
of  plaintiff's  leg  as  the  result  of  a  fraetoR 
caused  by  defendant's  alleged  negligence,  kfit 
special,  and  necessary  to  be  pleaded. — Fled&r- 
mann  v.  St  Louis  Transit  Co.  (Mo.  App.)  1141 

§  142.  An  allegation  of  plaintiff's  injury  kfU 
sufBcient  to  entitle  plaintiff  to  recover  spedil 
damages  for  the  shortening  of  plaintiffs  le?, 
due  to  a  fracture  of  the  hip. — Fleddermann  r. 
St.  Louis  Transit  Co.  (Mo.  App.)   1143. 

§  143.  Allegation  of  petition  as  to  loss  cf 
time  held  to  be  at  least  ambiguous,  and  so  nu: 
to  be  considered  as  asserting  a  claim  to  sr>eciil 
damages.— Central  Kentucky  Traction  Co.  t. 
Chapman  (Ky.)  438. 

§  159.  Loss  of  time  from  personal  injnij 
held  a  special  damage,  which  must  be  pleaded-— 
Central  Kentucky  Traction  Co.  t.  Chapmia 
(Ky.)  438. 

§  159.  Though  permanent  impairment  of 
earning  capacity  from  personal  injury  is  an  ele- 
ment of  general  damages,  held  it  ought  to  be 
pleaded. — Central  Kentucky  Traction  Co.  t. 
Chapman  (Ky.)  438. 

§  159.  Plaintiff  held  entitled  to  recover  far 
loss  of  earnings  after  his  employment  in  whifb 
he  was  engaged  when  injured  was  tenniDitfd 
up  to  the  time  of  the  trial  under  an  avemmt 
that  he  had  or  would  lose  them. — Smith  v.  St. 
Louis  Transit  Co.  (Mo.  App.)  216. 

8  159.  Loss  of  earnings  are  special  damasss 
which  must  be  specially  pleaded  and  proved,  in 
order  to  be  recoverable  in  an  action  for  pe'Tsnntl 
injuries. — Cole  v.  Metropolitan  St.  Ry.  Co.  (Mo. 
App.)  684. 

§  159.  An  item  of  special  damages  not  nleai- 
ed  in  a  suit  against  a  carrier  for  loss  of  fr^irht 
held  not  recoverable.— Pacific  Express  Co.  v. 
Jones  (Tex.  Civ.  App.)  9152. 

§  162.  In  an  action  for  personal  injurits,  » 
recovery  for  loss  of  time  held  proper  i-n-ie-  tie 
pleadings  and  evidence. — Cole  v.  Metropc^tia 
St.  Ry.  Co.  (Mo.  App.)  684. 

(C)  PROCEEDINGS  FOR  ASSESSMENT. 

§  206.  It  was  not  error  to  refuse  to  require 
one  suing  for  personal  injury  to  undergo  eiami- 
nation  bv  defendant's  physicians. — "Taylor  '. 
White  (Tex.  Civ.  App.)  554. 

§  208.  Evidence  held  to  justify  submission  of 
the    issue   of   loss   of   earnings    resulting   from 

Elaintiff's    injurv    to    the    jury. — Smith    v.   St. 
louis  Transit  Co.  (.Mo.  App.)  216. 

§  208.    F>idence  hrld  to  jretifv  a  STibm'<sJoa 


of  the  issue  of  the  permanency  of  plaintifTs  io- 
ii-rv  to  the  jurv. — Williamson  v.  St.  Louis  * 
M.R.  R.  Co.  (Mo.  App.)  239. 


I  21,5.  Evidence  of  gross  neglect  in  baekinf 
a  train  onto  a  brakeman  held  to  present  a  qa»- 
tion  of  punitive  damrises  for  the  jurv. — Lonis- 
ville  &  N.  R.  Co.  v.  Schroader  (Ky.)  8"T4. 
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EMBRACERY. 

Attempting  to  influence  persons  summoned  on 
jaij  as  contempt  of  court,  see  Contempt,  |  14. 

EMINENT  DOMAIN. 

Public  improvements  by  municipalities,  see  Mu- 
nicipal Corporations,  |§  269-567. 

I.  NATUBE,  EXTENT,  AHD  DELEGA- 
TION OF  POWER. 

S  10.  The  right  to  condemn  property  for  a 
public  use  can  be  conferred  on  a  private  cor- 
poration, but  if  the  condemnation  is  not  for  a 
public  use,  the  right  cannot  be  conferred  either 
upon  a  private  or  public  corporation. — ^Alfred 
Phosphate  Co.  t.  Duck  River  Phosphate  Co. 
(Tenn.)  410. 

f  13.  Const,  art.  1,  i  21^  prohibiting  the  talc- 
ing of  property  for  public  use  without  just 
compensation,  mbibits  the  taking  of  property 
for  private  use,  and  requires  that  it  be  taken 
for  the  use  of  the  public,  whose  rights  must  be 
secured  by  law  and  not  merely  be  dependent 
on  the  consent  of  the  owner,  and  it  is  not  suffi- 
cient that  the  exercise  of  the  right  will  be  for 
the  general  benefit  or  advantage  of  the  public- 
Alfred  Phosphate  Co.  v.  Duck  River  Phosphate 
Co.  (Tenn.)  410. 

i  13.  The  condemnation  of  a  right  of  way  of 
a  private  railroad  by  a  phosphate  mining  and 
manufacturing  corporation,  organized  under  Acts 
1875  p.  247,  c.  142,  g  11  (Shannon's  Code,  § 
2333),  authorizing  such  corporations  to  con- 
demn land,  held  not  for  a  public  use,  so  that 
the  statute  authorizing  such  condemnation  was 
invalid. — Alfred  Phosphate  Co.  v.  Duck  River 
rhospliate  Co.   (Tenn.)   410. 

§  58.  The  right  of  way  only  of  an  existing 
private  railroad  cannot  be  condemned  without 
condemning  the  entire  road. — Alfred  Phosphate 
Co.  V.  Duck  River  Phosphate  Co.  (Tenn.)  410. 

n.    COMPENSATION. 

(A)  NECESSITY  AND  STTFFICIENCY  IN 

GENERAL. 

5  69.  Private  property  cannot  be  taken  or 
damaged  for  public  use  without  compensation. — 
Ileilbron  v.  St.  Louis  Southwestern  Ry.  Co.  of 
Texas  (Tex.  Civ.  App.)  610,  979. 

§  70.  The  purpose  of  the  constitutional  pro- 
vision prohibiting  the  damaging  or  destroying 
of  private  property  for  a  public  use  without 
compensation  was  to  place  public,  or  quasi  pub- 
lic, corporations  upon  the  same  basis  with  pri- 
vate persons  as  to  liability  for  such  injuries. — 
Heilbron  v.  St.  Louis  Southwestern  Ry.  Co.  of 
Texas  (Tex.  Civ.  App.)  610,  979. 

(B)  TAKING   OR  IN.IURING    PROPERTY 
AS  GROUND  KOR  COMPENSATION. 

§  85.  If  a  road  located  on  a  railroad's  right 
of  way  was  not  a  public  highway,  the  railroad 
could  destroy  it  for  its  own  purposes,  it  it  did 
so  in  a  lawful  manner,  without  being  liable  to 
acljacent  owners.— Heilbron  v.  St.  Louis  Sontli- 
wpstem  Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  610, 
979. 

§  87.  In  proceedings  to  condemn  land,  dam- 
ages to  personal  property  or  the  expense  of 
moving  it  are  not  proper  elements  of  damage. — 
Kansas  City  Southern  Ry.  Co.  v.  Anderson 
(Ark.)   1030. 

§  90.  Owner  of  property  adjacent  to  a  rail- 
road cut  held  not  entitled  to  recover  compen- 
s.Ttion  for  ilcprpciation  in  value  of  his  property 


I  90.  To  constitute  a  damaging  of  privatt 
property  within  the  constitutional  provision  pre- 
nibiting  the  damaging  of  private  property  for 
public  use  without  compensation,  there  most  be 
an  interference  with  it^  free  use  and  enjoymoi:, 
resulting  in  some  physical  inconvenience,  dis- 
comfort, or  detriment. — Heilbron  v.  St.  Loiu 
Southwestern  Ry.  Co.  of  Texas  (Tex.  CIt.  App.) 
610,   979. 

i  90.  ^e  rule  that  private  property  cannot 
be  taken  or  damaged  for  public  use  without  coib- 
pensation  has  been  extended  to  give  the  owaa 
of  land  adjacent  to  a  railroad  damages  incidcBC 
to  the  proximity  of  the  railroad  to  his  premises. 
though  they  are  not  actually  invaded. — Heil- 
bron V.  St.  Xionis  Southwestern  By.  Co,  of  Tex- 
as (Tex.  Oiv.  App.)  610.  979. 

8  90.  A  property  owner  is  not  bound  to  keep 
his  premises  attractive,  or  to  refrain  from  mak- 
ing them  unattractive  or  offensive  to  the  aasthet- 
ic  sense  of  his  neighbors,  so  long  as  his  n» 
thereof  does  not  interfere  with  their  use  of  their 
own  property. — Heilbron  v.  St.  Louis  Sootb- 
westem  Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  610. 
979. 

{  90.  Where  damage  to  real  property  is  per- 
manent, BO  that  the  depreciation  in  its  market 
value  constitutes  the  measure  of  damages^  re- 
covery may  be  had  for  prospective  as  well  is 
present  injaries. — Heilbron  v.  St.  Louis  Soatb- 
westem  By.  Co.  of  Texas  (Tex.  Civ.  App.)  979. 

i  90.  Where  injuries  to  a  public  highway 
were  not  i>ermanent,  but  were  capable  of  be'ne 
remedied  by  the  wrongdoer  or  others  interested 
in  the  highway,  abuttini;  owners  could  not  re- 
cover for  prospective  injuries  to  the  property, 
based  upon  the  depreciation  in  its  market  rale--, 
— Heilbron  v.  St.  Louis  Southwestern  Ry.  O' 
of  Texas  (Tex.  Civ.  App.)  979. 

I  119.  A  street  railway  spur  track  held  no; 
to  entitle  an  abutter  to  recover  for  injury  r?- 
sulting  from  its  proper  construction. — Donner 
V.  Metropolitan  St.  Ry.  Co.  (Mo.  App.)  669. 

(C)  MEASURE   AND   AMOUNT. 

§  133.  A  statement  that,  if  the  improve- 
ments on  certain  lots  sought  to  be  condemned 
were  fixtures,  they  nuist  also  be  condemned. 
held  proper. — Kansas  City  Southern  By.  Co.  v. 
Anderson   (Ark.)   1030. 

III.    PROCEEDINGS    TO    TAKE    PROP- 
ERTY AND  ASSESS  COM- 
PENSATION. 

§  262.  An  instruction  based  on  uncontradict- 
ed evidence  in  a  condemnation  proceeding  an- 
thorizing  an  allowance  for  land,  building  and 
machinery  held  not  prejudicial  to  plaintiff.— 
Kansas  City  Southern  Ry.  Co.  v.  Ajideisao 
(Ark.)   1030. 

§  262.  In  a  condemnation  proceeding,  a 
statement  that  it  required  effort  and  negotia- 
tion to  sell  real  estate  at  its  market  value  keU 
without  prejudice. — Kansas  City  Southern  Hj. 
Co.   V.   Anderson   (Ark.)   1030. 

EMPIRICISM. 

See  Physicians  and  Surgeons,  §  2. 

EMPLOYES. 

See  Master  and  Servant. 

ENCROACHMENT. 

On  highways,  see  Highways.  ^|  155.  164. 
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acquire  an  adverse  title  to  that  which  the  an- 
cestor conveyed.— Wm.  D.  Cleveland  &  Sons  t. 
Smith  (Tex.  Civ.  App.)  647. 

m.   EQUITABI.I!  ESTOPFEL. 

Of  particular  classes  of  persons  or  persons  In 

particular  relations. 
Assignee  of  mortgage,  see  Mortgages,  {  275. 

To  assert  or  deny  particutar  facts,  rights,  claims, 

or  liabilities. 
Against  bank,  to  show   nature  of  indorsement 

of  note,  see  Bills  and  Notes,  {  242. 
Against  buyer  to  sue  for  breach  of  CMitract  of 

sale,  see  Sales,  {  407. 
Against  surety,  see  Principal  and  Surety,  f  129. 
Liability   of   foreign   corporation   on   note,   see 

Cor^rations,  §  659. 
Liability  on  corporate  stock  subscriptions,  see 

Oprporations,  {  84. 
IdabiUty  on  insurance  policy,  see  Insurance,  { 

659.    ■ 
Membership  in  mutual  benefit  insurance  associa- 
tion, see  Insurance,  (  724. 
Right  to  avoid  or  forfeit  insurance  policy,  see 

Insurance,  U  378-892. 

(A)  NATURE  AND  BSSENTLALS  IN 
GENERAL. 

i  55.  Conduct  of  a  party's  agent  held  not 
to  estop  it  from  contending  for  a  true  inter- 
pretation of  a  contract.— Bader  t.  Chicago  Mill 
&  Lumber  Co.  (Mo.  App.)  1154. 

(B)  GROUNDS  OF  ESTOPPEL. 

f  65.  The  court  held  entitled  to  invoke  a  cer- 
tain equitable  maxim  ex  mero  motu.— Creamer 
V.  Bivert  (Mo.)  1118. 

g  92.  Where  a  lienor  under  a  trust  deed  took 
credit  for  a  part  of  the  proceeds  of  the  trustee's 
sale,. he  was  estopped  from  denying  the  validity 
of  the  trust  deed  and  the  regularity  of  the  fore- 
closure.— Grooms  v.  Mullett  (Mo.  App.)  683. 

{  93.  Parties  held  not  estopped  by  silence  to 
complain  that  a  dam  was  an  unlawful  obstruc- 
tion of  a  stream.— Ireland  v.  Bowman  &  Cock- 
rell  (Ky.)  56. 

i  95.  Defendant  held  not  estopped  to  claim 
under  an  assignment  of  certain  life  insurance 
as  against  a  co-surety  on  a  note,— Little  v. 
Berry  (Ky.)  902. 

(C)  PERSONS  AFFECTED. 

Membership  in  mutual  benefit  insurance  associa- 
tion, see  Insurance,  |  724. 

(E)  PLEADING,   EVIDENCE,  TRIAL^ 
AND  REVIEW. 

In  action  on  insurance  policy,  see  Insurance,  i 
640  '      »»  •  • 

EVIDENCE. 

See  Witnesses. 

Applicability   of   instructions   to  evidence,   see 

Trial,  U  251-253. 
Questions  of  fact  for  jury,  see  Trial,  {(  136- 

143. 
Reception  at  trial,  see  Criminal  Law,  R  662- 

687;    Trial,  §g  33-105. 
Vested   rights   in   rules   of,   see   Constitutional 

Law,  {  109. 

As  to  particular  facts  or  issues. 

See  Adverse  Possession,  M  13,  112,  113 ;  Bound- 
aries, M  33-46;  Death,  {  4;  Deeds,  g§  193- 
211;  Fraudulent  Conveyances,  U  295,  300; 
Release,  S  57. 

Character  of  indorsement  of  note,  see  Bills  and 
Notes,  §  242. 


negligent  use  of  street,  see  Municipal  Corpora- 
tions, {  706. 

Defense  of  statute  of  limitations,  see  Limita- 
tion of  Actions,  t  196. 

Existence  of  agency,  see  Principal  and  Agent, 
§  22. 

Forgery  of  deed,  see  Deeds,  |  193. 

Gift,  see  Gifts,  S  49. 

Mental  anguish  from  delay  in  delivery  of  tele- 
gram, see  Telegraphs  and  Telephones,  S  66. 

Mental  capacity  of  grantor  of  deed,  a«e  I>eeds. 
i  211. 

Motive  in  homicide,  see  Homicide,  S  16& 

Negligence  in  use  of  street  or  hi^way,  aee  Mu- 
nicipal Corporations,  §  706. 

Payment  of  chattel  mortgage,  see  Chattel  Mort- 
gages, g  246. 

Property  conveyed,  see  Deeds,  {  118. 

Proximate  cause  of  injury  to  person  on  or  near 
street  car  tracks,  see  Street  Railroads,  S  114. 

Rate  of  speed  of  street  car,  see  Street  Rail- 
roads, §  114. 

Relation  of  landlord  and  tenant,  aee  Liandlonl 
and  Tenant,  8  18. 

Threats,  see  Homicide,  if  167,  190. 

Undue  influence  in  procuring  execution  of  deed. 
see  Deeds,  g  196. 

Undue  influence  in  procuring  execution  of  will, 
see  Wills,  g|  163,  164,  165,  1G6. 

Waiver  of  vendor's  lien,  see  Vendor  and  Pur- 
chaser, i  281. 

In  actions  by  or  against  particular  clasaet  of 

persons. 
See  Carriers,  g'  228 ;  Corporations,  |  269 ;  Land- 
lord and  Tenant,  g  318;  Street  Railroads.  { 
114. 
Joint  debtors,  see  Ckintribution,  g  9. 

In  particular  dvU  actions  or  proceedings. 

See  Cancellation  of  Instruments,  g  47  ;  Divc»^!e, 
g|  127,  130:  Libel  and  Slander,  gg  103.  10«; 
Negligence,  gg  121-135 :  Partition,  g  63 ;  Tres- 
pass to  Try  Title,  g§  38-41 ;  Trover  and  Con- 
version,  I  39. 

By  tenant  against  landlord  for  injuries  from 
defects  in  premises,  see  Landlord  and  Toiant. 
g   169.' 

For  breach  of  contract,  see  Contracts,  g  349. 

For  breach  of  contract  to  devise  or  bequeath, 
see  Wills,  g  68. 

For  compensation  of  broker,  see  Brokers,  gg 
85,  86. 

For    contribution,    see    Contribntim,    g    9. 

For  death  of  passenger,  see  Carriers,  g  318. 

For  delay  in  delivery  of  telegram,  see  Tele- 
graphs and  Telephones,  g  66. 

For  delay  in  transportation  of  shipment,  see 
Carriers,  g  104. 

For  fraud  in  procuring  compromise  of  claim 
under  life  insurance  policy,  see  Insurance,  g 
679. 

For  injuries  caused  by  operation  of  railroad. 
see  Railroads,  g  347. 

For  injuries  caused  by  operation  of  street  rail- 
road, aee  Street  Railroads,  g  114. 

For  injuries  from  obstruction  of  navigable 
stream,  see  Navigable  Waters,  g  26. 

For  injuries  to  live  stock  in  transportation,  see 
Carriers,  g  22a 

For  injuries  to  passenger,  see  Carriers,  |  317. 

For  injuries  to  trespasser  by  servant,  see  Mas- 
ter and  Servant,  g  330. 

For  price  of  goods  sold,  see  Sales,  {  358. 

For  wrongful  dispossession  of  tenant,  see  Land- 
lord   and  Tenant,   g   318. 

For  wrongful  expulsion  from  beneficial  associa- 
tion,  see  Beneficial  Associations,  g   20. 

On  insurance  contract,  see  Insurance,  g  819. 

On  insurance  policy,  see  Insurance,  g  648. 

On  liquor  dealers'  bond,  see  Intoxicating  Liq- 
uors, g  309. 

To  abate  nuisance,  see  Nuisance.  §  33. 
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duction  of  the  oriidnal.— McDonald  v.  Hanks 
(Tex.  Civ.  App.)  604. 

I  186.  Where  two  copies  of  a  letter  are 
made  at  the  same  time,  and  one  is  sent  and 
the  other  retained,  the  one  sent  becomes  the 
oriKinal  and  the  other  the  copy.— McDonald  ▼• 
Hanks  (Tex.  Civ.  App.)  604. 

§  187.  The  suflSciency  of  the  proof  offered 
as  a  predicate  for  the  admission  of  an  alleged 
lost  deed  is  within  the  judicial  discretion  of 
the  trial  court  under  all  the  circumstances  of 
the  particular  case.— McDonald  v.  Hanks  (Tex. 
Civ.  App.)  604. 

Vn.  ADMISSIOKS. 

As  evidence  of  adverse  possession,  see  Adverse 
Posses.sion,  f  114. 

(A)  NATURE.  FORM,  AND  INCIDENTS  IN 
GKNERAL. 

i  220.  Statements  made  in  the  presence  of  a 
party,  without  contradiction  by  him,  held  not  to 
be  construed  as  an  admission  by  him  of  a  fact 
referred  to. — Hansen  v.  Williams  (Tex.  Civ. 
App.)  312. 

(B)  BY  PARTIES  OR  OTHERS  INTER- 
ESTED IN  EVENT. 

§  226.  In  an  action  to  set  aside  a  will  for 
undue  Influence,  evidence  of  declarations  by 
one  leKatee,  since  deceased,  is  not  admissible  to 
affect  the  interest  of  the  other  legatees,  where 
no  collusion  is  shown  to  have  existed. — Helsley 
1-.  Moss  (Tex.  Civ.  App.)  599. 

(D)  BY  AGENTS  OR  OTHER  REPRE- 
SENTATIVES. 

i  241.  Statements  of  the  aeent,  made  at  the 
time  of  the  transaction,  or  aS  soon  thereafter 
as  to  come  within  the  rule  of  the  res  eestae, 
are  admissible.— Gulf,  C.  &  S.  P.  Ry.  Co.  v. 
('unningham  (Tex.  Civ.  App.)  767. 

i  244.  Declarations  of  an  emplo.v€  of  a  rail- 
road company,  made  in  the  performance  of  his 
duties,  held  binding  on  the  company.— Gulf.  C. 
&  S.  F.  Ry.  Co.  V.  Cunningham  (Tex.  Civ. 
App.)  767. 

(E)  PROOF  AND  EFFECT. 

S  258.  Where  there  is  evidence  from  which 
the  jury  may  find  agency,  the  declarations  of 
the  agent,  made  during  the  agency,  in  regard 
to  the  transaction  connected  therewith,  are  ad- 
missible.—Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cunning- 
ham (Tex.  Civ.  App.)  767. 

$  258.  A  principal  held  not  entitled  to  com- 
plain of  admission  in  evidence  of  declarations  of 
the  agent  made  during  the  agency  in  regard  to 
the  transaction  connected  therewith. — Gulf,  C. 
1%  S.  F.  Ry.  Co.  V.  Cunningham  (Tex.  Civ.  App.) 
707. 

Vm.  SEOLABATIOKS. 

(A)  NATURE,  FORM.  AND  INCIDENTS  IN 
GENERAL. 

§  271.  In  a  suit  to  recover  loans  claimed  to 
have  been  made  by  decedent,  testimony  held  in- 
admissible as  .self-serving  declarations. — Jack- 
son Baptist  Church  v.  Combs'  Ex'r  (Ky.)  119. 

IX.  HEARSAY. 

i  317.  Certain  evidence  in  action  for  divorce 
held  competent  only  for  the  purpose  of  con- 
(rndictiog  a  witness.— Coles  v.  Coles  (Ky.)  417. 

i  317.  Actual  possesion  by  a  tenant  to  es- 
t'lblish  adverse  pos.session  cannot  be  shown  by 
ihe  declaration  of  thp  tenant  acknowledging  the 
tenancy.— Dunn  v.  Taylor  (Tex.)   26."). 


ment  as  to  what  one  of  defendant's  agents  a'A 
to  decedent  on  employing  him  held  properlr  n- 
eluded.— Boehrens  v.  Brice  (Tex.  Civ.  App.)  T-'i 

I  318.  In  libel  for  charging  plaintiff  vitl 
smuggling,  the  report  of  the  government  '•f- 
fleer  who  investigated  the  case  was  inadmisc- 
ble  as  evidence  of  the  facts  stated  thereia.  be- 
ing hearsay.— San  Antonio  Light  Pub.  Co.  i. 
Lewy  (Tex.  Civ.  App.)  574. 

X.  DOGUKEHTABT  EVIDEHCE. 

Admission  of  defectively  acknowledged  iiucn- 

ment.  see  Acknowledgment,  {  47. 
Reception  of  at  trial,  see  Trial,  |  51. 

(C)  PRIVATE  WRITINGS  AND  PCBLIfA 
TIONS. 

§  354.  Certain  entries  in  a  pocket  memon;- 
dum  book  held  not  admissible  as  entries  a  i 
book  of  accounts.— Little  v.  Berry  (Ky.)  9>C 

§  355.  Certificates  of  sale  by  commission  s^r- 
chants,  attached  to  a  deposition,  held  adini''- 
ble,  though  not  verified  as  correct,  in  rieu 
other  evidence  as  to  the  facts  stated.— Mis-ii: , 
K.  &  T.  Ry.  Co.  v.  Hopkins  (Tex.  Civ.  A;;.' 
306. 

§  .S64.    In  an  action  for  death,  mortality  taK" 
showing  decedent's  life  expectancy  at  the  •:• 
he  died,  held  admissible.— Huber  v.  Texas  if. 
Ry.  Co.  (Tex.  Civ.  App.)  984. 

(D)  PRODUCTION.  AUTHKNTICATIO.N. 
AND  EFFECT. 

§  366.  A  commissioner's  deed  bearine  an  in- 
dorsement of  the  court's  approval  held  ><lmir 
Bible,  without  a  copy  of  the  order  of  approril- 
Conley  v.  Breathitt  Coal,  Iron  &  Lumber  IV 
(Ky.)  504. 

i  372.  Riecitals  of  a  deed  26  years  old  ve^ 
admissible,  along  with  other  circamstaciTs  '■■■ 
establish  defendants'  chain  of  title.— McMaiiic 
V.  McDonald  (Tex.  Civ.  App.)  322. 

§  372.  Execution  of  a  power  of  attonie.r  dc- 
der  which  a  deed  more  than  30  years  old  ii^i 
been  executed  held  to  be  presumed  witb- :: 
proof.— McDonald  v.  Hanks  (Tei.  Civ.  M'l-- 
004. 

i  372.    A    county   clerk's    certificate  of  i'- 
record  of  a  deed  in  question  held  admissible ;-' 
show    the    prior    existence    and    record  of  •'•   I 
deed'.— McDonald    v.    Hanks    (Tex.  Civ.  A?W 
604..  I 

i  372.    Rule   stated  as   to  admission  of  i:;  i 
dent  instruments  in  evidence  without  pro".  ' 
execution.— Morgan   v.   Tutt   (Tex.  Cir.  if 
958.  I 

§  372.    A  bond  for  title  with  a  transfrf  i   I 
dorsed  thereon  held  not  admissible  inew::^ 
as    an    ancient    instrument. — Morgan  v.  T-'^ 
(Tex.  Civ.  App.)  958. 

i  372.  One  offering  in  evidence  an  w-" 
instrument  without  proof  of  execution  its ' : 
burden  of  explaining  any  suspicious  chan:* .-'' 
the  instrument. — Morgan  v.  Tutt  (T^i-  ••'■ 
App.)  0.'»8. 

f  378.  On  an  issue  as  to  the  eiecntion  «J 
delivery  of  an  alleged  lost  deed,  letters  5l»*a. 
plaintiif's  endeavor  to  discover  the  dfeJ  *'•;. 
admissible  without  proof  of  the  sijsnatuiw  «■ 
the  writers.— McDonald  v.  Hanks  (Tet  '■•'• 
App.)  604. 

XI.  PAROL  OB  EXTBIimCETI]>B(Cl 
ATFEGTIHO  WRITINOS. 

(A)  CONTRADICTING.  VARYING.  OB  ADl^ 
ING  TO  TERMS  OP  WRITTEN 
INSTRUMENT. 
{  397.    If  an   element   of  a  trtmc'*"  /" 
mentioned  or  covered  by  a  writing,  it  is  s*^ 
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aeots  wnere  toe  pieaaingg  aiiegea  tnat  ue  aeoca 
were  greater  than  the  value  of  the  estate, 
though  there  was  no  reference  or  report  as  to 
the  necessity  of  tale. — Union  Trust  &  Savings 
Co.  V.  Marshall's  Adm'rs  (Ky.)  73. 

S  349.  The  record  in  proceedings  by  an  ex- 
ecutor to  sell  the  estate,  not  affirmatively  show- 
ing that  infant  defendants  were  not  summoned 
and  did  not  appear,  it  will  be  presumed,  on 
collateral  proceedings,  they  were  properly  be- 
fore the  court— Dennis  v.  Alves  (Ky.)  483. 

S  349.  Where  all  the  pei-sons  interested  in 
an  estate  were  made  parties,  the  court  had 
jurisdiction,  so  that  a  judgment  in  proceedings 
D.v  an  executor  to  sell  the  estate  for  payment 
of  debts  was  not  void,  even  though  erroneous. 
—Dennis  v.  Alves  (Ky.)  483. 

{  356.  In  a  suit  by  administrators  for  set- 
tlement, which  was  consolidated  with  a  credit- 
ors' suit  to  have  certain  alleged  preferences  de- 
clared an  assi_gnment  for  the  benefit  of  credit- 
ors, certain  lienholders  being  made  parties,  a 
sale  of  the  land  could  be  made,  under  Civ.  Code 
Prac.  §  692.  relating  to  actions  to  enforce  liens, 
though  such  lienholders  had  not  filed  their  an- 
swers and  set  up  their  liens.— Union  Trust  Sc 
Savings  Co.  v.  Marshall's  Adm'rs  (Ky.)  73. 

i  356.  In  a  suit  by  administrators  to  sell 
land  to  pay  debts,  consolidated  with  a  credit- 
ors' suit  to  have  preferential  mortgages  declar- 
ed an  assignment  for  the  benefit  of  creditors, 
the  land  held  properly  sold  before  determining 
the  rights  of  creditors  and  lienholders. — Union 
Trust  &  Savings  Co.  v.  Marshall's  Adm'rs  (Ky.) 
73. 

EXEMPLARY  DAMAGES. 

See  Damages,  {  91. 

EXEMPTIONS. 

See  Homestead. 

From  inheritance  tax,  see  Taxation,  §  873. 

From  taxation  in  general,  see  Taxation.  §  242. 

Implied  repeal  of  statute,  see  Statutes.  {  159. 

Restraining  prosecution  of  action  in  foreign  ju- 
risdiction brought  by  creditor  for  purpose  of 
evading  exemption  laws,  see  Injunction,  |  33. 

I.  NATURE  Ain>  EXTENT. 

(D)  LIABILITIES    ENFORCEABLE 

AGAINST  EXEMPT  PKOP- 

EKTY. 

S  76.  The  hardships  imposed  by  Rev.  St. 
1899,  §  4327a,  enacted  in  1903  (Laws  1903, 
p.  240  [Ann.  St.  1906,  p.  2376]).  upon  one  re- 
marrying after  a  divorce  and  award  of  alimony 
in  requiring  him  to  support  two  families,  held 
immaterial  on  a  judicial  construction  of  the 
section. — Anderson  v.  Norvell-Shapleigh  Hard- 
ware Co.  (Mo.  App.)  733. 

i  76.  Rev.  St.  1899,  i  4327a,  enacted  in  19U3 
(Laws  1903,  p.  240  [Ann.  St.  1906,  p.  2376]), 
held  to  take  away  the  exemption  right  grant- 
ed by  section  3162  (Ann.  St.  1906,  p.  1797)  as 
against  an  execution  for  alimony. — Anderson  v. 
Norvell-Shapleigh  Hardware  Co.  (Mo.  App.)  733. 

EXHIBITS. 

Annexed  to  pleading,  sec  I'lcnding,  J  311. 

EXPERT  TESTIMONY. 

In  civil  action-s,  see  Evidence,  §§  471-543. 
In  criminal  prosecutions,   see  Criminal   Law,  i 
448. 

EXPLOSIVES. 

Criminal  respnn.sibility  for  placing  dynamite 
or  other  explosives  in  waters  of  state  for 
purpose  of  killing  fish,  see  Fi.sh.  §  9. 


ungiuBi  negligent  aci  ana  ine  suosequeni  injurr, 
so  as  to  relieve  defendant  from  liability. — Pitts- 
burg Reduction  Co.  v.  Horton  (Ark.)   647 

EXPAESS  CONTRACTS. 

See  Contracts,  {  S. 

EXPULSION. 

Of  member  of  beneficial  association,  sec  Bene- 
ficial Associations,  {f  10,  12,  20. 


Cooper 


EXTORTION. 

8  4.    Extortion     defined.— Sute 
(Tenn.)  1048. 

J  4.  For  a  justice  of  the  peace  to  demand 
and  receive  fees  prior  to  the  time  they  aiv 
due  constitutes  extortion,  onder  Shannon's 
Code  ff  6352,  6353,  6714.— State  v.  Coop,- 
(Tenn.)  1048. 

{  4.  For  a  Justice  of  the  peace  to  demaD-l 
and  receive  fees  before  they  are  dae  consti- 
tutes extortion  at  common  law. — State  y.  Coc- 
per  (Tenn.)   104& 

EXTRADITION. 

Release  of  accused  on  habeas  corpns,  see  Ha- 
beas Corpos,  i  30. 

H.  INTEB8TATE. 

i  24.  Where  a  demand  for  extradition  is  ac- 
companied by  appropriate  proceedings,  the  ex- 
ecutive of  the  state  on  which  tlie  demand  is 
made  has  no  discretion  to  refuse  it. — I'W'  parte 
Coleman  (Tex.  Cr.  App.)  17. 

8  30.  Petitioner  held  a  fugitive  from  justice, 
where  he  removed  from  Alabama,  where  the  of- 
fense was  committed,  though  he  remained  there 
a  considerable  time,  to  the  knowled^  of  the 
authorities,  and  then  removed  to  Georgia,  and 
then  to  Texas.— Ex  parte  Coleman  (Tex.  Cr. 
App.)  17. 

I  32.  Where  extradition  proceedings  wer? 
based  on  a  sufficient  affidavit,  a  defective  in- 
dictment, furnished  by  the  authorities  of  the  de- 
manding state  to  the  sheriCf  having  accused  in 
custody  pending  habeas  corpus  proceedings,  h<U 
immaterial.- Ex  parte  Coleman  (Tex.  Cr.  App-i 
17. 

8  32.  An  indictment  for,  homicide,  which  wai! 
sufficient  under  the  laws  of  the  demanding  stai?. 
though  it  did  not  allege  the  time  or  venue  cf 
the  offense,  held  not  objectionable  on  that 
ground  in  the  extradition  proceedings. — Ex  parte 
Coleman  (Tex.  Cr.  App.)  17. 

8  36.  A  recital  in  a  Governor's  warrant  tfast 
an  alleged  fugitive  from  justice  was  charged  i>T 
indictment,  instead  of  by  affidavit,  as  shown  b.r 
the  extradition  papers,  held  an  immaterial  cleri- 
cal error.— Ex  parte  Coleman  (Tex.   Cr.   App.) 

FACTORS. 

See  Brokers ;  Principal  and  Agent. 

FALSE  IMPRISONMENT. 

X.    CIVIL  tlABIUTY. 

(A)  ACTS   CONSTITUTING   FALSE    IJI 
PKISONMENT    AND  LIABIL- 
ITY  THEREFOK. 

8  lo.  A  railway  company  held  not  liable  for 
the  arrest  of  plaintiffs,  who,  on  insisting  cc 
being  entitled  to  pass   through  a  station  g«:-. 
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Nelson  (Ark.)  44;    Same  ▼.  Buchanan,  Id. 

FALSE  PRETENSES. 

i  23.  Defendant  and  B.  held  both  guiltv  of 
swindling  as  principals.— Medders  v.  State  (Tex. 
Cr.  AppO  270. 

S  36.  In  a  prosecntion  for  swindling,  the  in- 
dictment held  sttflBcient. — Medders  v.  State  (Tex. 
Or.  App.)  270. 

$38.  In  a  prosecution  for  obtaining  money 
from  a  bank  by  false  pretenses,  it  was  not  ma- 
terial Ihat  the  money  was  placed  to  the  credit 
of  accused's  companion  and  by  them  checked 
out,  instead  of  being  originally  paid  to  them. — 
Medders  v.  State  ("ftx.  Or.  App.)  270. 

FALSE  SWEARING. 

See  Perjury. 

FAST  DRIVING. 

On  streets,  Ilabili^  for  injuries,  see  Municipal 
Corporations,  {  706. 

FEDERAL  COURTS. 

See  Courts,  {  273. 

FEES. 

Extortion,   see  Extortion. 

Of  particular  classet  of  officert  or  other  persons. 
See  Clerks  of  Courts,  j  32. 
County  attorney,  see  District  and  Prosecotins 
Attorneys,  {  5. 

FEE  SIMPLE  ESTATE. 

Creation  by  deed,  see  Deeds,  {  124. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  H  160-201. 

FENCES. 

.\ppellate  jurisdiction  of  court  of  appeals,  in 
action  to  compel  contribution  to  cost  of  divi- 
»<ion  fence,  see  Courts,  £  231. 

S  28.  Allegation  of  ownership  in  a  prosecu- 
tion for  breaking   and    injuring  a    fence    held 

Kofficient,  in  view  of  Sayles'  Ann.  Civ.  St. 
1S97,  art.  2227,  and  Code  Cr.  Proc.  1895,  art. 
445.-Pate  v.  State  (Tex.  Cr.  App.)  757. 

8  28.  Evidence  in  a  prosecution  for  break- 
ing and  injuring  a  fence  held  to  show  lack  of 
consent  of  the  owners.— Pate  v.  State  (Tex.  Cr. 
App.)  757. 

FIDUCIARY  RELATIONS. 

.Effecting  validity  of  deed,  see  Deeds,  {  72. 

FILING. 

Bill  of  exceptions,  see  Exceptions,  Bill  of,  {{ 
36-54. 

('riminal  information  or  complaint,  see  Indict- 
ment and  Information,  {  45. 

Indictment  or  presentment,  see  Indictment  and 
Information,  {  14. 

Statement  of 'case  or  facts  for  purpose  of  re- 
view, see  Appeal  and  Error,  {  564 

FINAL  JUDGMENT. 

Appealability,  see  Appeal  and  Error,  {  71. 


neview  on  appeal  or  wni  oi  error,  see  appeal 
and  Blrror. 

FIRES. 

Caused  by  operation  of  railroad,  see  Railroads, 
H  457482: 

FISH. 

{  9.  Rev.  St.  1899,  St  7456,  7464  (Ann.  St 
1906,  pp.  3593,  3595),  prohibiUng  the  placing 
of  dynamite  in  waters  of  the  state  whereby 
fish  may  be  killed,  and  the  killing  or  taking  of 
fish  by  such  means,  held  not  repealed  by  the 
Walmsley  Game  Law,  Laws  1905,  p.  163,  ( 
29  (Ann.  St.  1906,  i  7:K)0-29).— State  v.  Hodges 
(Mo.)  1072. 

FIXTURES. 

{  7.  Buildings  and  machinery  erected  on 
land  and  used  for  planing  mill  held  fixtures. — 
Kansas  City  Southern  Ry.  Co.  t.  Anderson 
(Ark.)  1030. 

FUGMEN. 

Rules  of  railroad  companies  for  protection  of 
employes,  see  Master  and  Servant,  {  145. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

Computation   of   time  for  filing   tntvetse,   see 
Time,  {  10. 

FORECLOSURE. 

Of  mortgage,  see  Chattel   Mortgages,  i{  268- 
283;   Mortgages,  ||  376,  398-5% 

FOREIGN  CORPORATIONS. 

See  Corporations,  S|  634-668. 

FOREIGN  RECEIVERSHIP. 

See  Receivers,  {  210. 

.  FOREIGN  WILLS. 

Probate  or  record,  see  Wills,  |  245. 

FORFEITURES. 

For  nonpayment  of  purchase  price  of  land,  see 

Vendor  and  Purchaser,  H  78,  95. 
Of   bond  of  seller  of   text-books,   see   Schools 

and  School  Districts,  g  81. 
Of  homestead,  see  Homestead,  If  168. 
Of  insurance,  see  Insurance,  U  328-.S68. 
Of  lease,  see  Landlord  and  Tenant,  {$  111,  112. 

FORGERY. 

Rights  of  private  parties  as  affected  by  forgery 
of  deed,  see  Deeds,  {  198. 

FORMER  ADJUDICATION. 

See  Judgment,  §g  570,  632,  654,  682. 

FORMS  OF  ACTION. 

See  Action,  $•  131;  Ejectment;  Replevin;  Tres- 
pass, a  '2Sy-CS ;  Trover  and  Conversion. 


FORNICATION. 


See  Incest. 
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To  operate  telephone,  see  Telegraphs  and  Tele- 
Iihones,  §  7. 

{  1.  A  telephone  franchise  granted  by  a 
city  is  in  the  nature  of  a  contract  for  the  per- 
formance of  a  public  aervice. — Louisville  Home 
Telephone  Co.  v.  City  of  Louisville  (Ky.)  855. 

FRAUD. 

See  False  Pretenses ;  Fraudulent  Oonveyancea. 
Invalidating  written  iustrument  as  evidence,  see 
Eividence,  |  434. 

By  particular  clauet  of  pertont,  or  perton$  in 

particular  relationt. 

Corporate  officers  or  agents,  see  Corporations,  { 

Insurance  agents,  see  Insurance,  S  93. 
Insurance  companies,  see  Insurance,  {  579. 

In  particular  cla»sc8  of  conveyancei,  contractt, 

travgactiona,  or  proceedingi. 
See  Deeds,  |  70;  Insurance,  H  256,  283;  Salea, 

I  38. 
Compromise    of    claim    under    life    insurance 

policy,  see  Insurance,  g  579. 
Contracts  in  general,  see  Contracts,  {  94. 

Particular  remediet. 
See  EJquity,  |  13. 
In  sale  of  land,  see  Vendor  and  Purchaser,  {  33. 

FRAUDULENT  CONVEYANCES. 

By  mortgagor  of  chattels,  see  Chattel  Mortga- 
ges, S«  217,  228. 

Transfers  by  insolvent  corporation,  see  Cor- 
porations, {  542. 

I.  TBAH8FEB8   AHS   T&AKSACTIONS 

(D)  INDEBTEDNESS.  INSOLVENCY,  AND 
INTENT  OF  GRANTOU. 

i  66.  A  person  held  not  to  have  been  a  cred- 
itor of  a  grantor,  as  having  a  cause  of  ac- 
tion against  him  for  malicious  prosecution  when 
he  conveyed  property  to  his  wife.— Rosen  t. 
Levy   (Tenn.)    1042. 

n.  RIGHTS    AND    X.IABIUTIE8    OF 
PARTIES  AlVD  PURCHASERS. 

(A)  ORIGINAL  PARTIES. 

§  174.  A  grantor  who  conveyed  to  defeat  col- 
lection of  a  judgment  held  not  entitled  to  re- 
lief against  the  conveyance  in  equity. — Creamer 
V.  Bivert   (Mo.)   1118. 

{  174.  The  grantee  of  premises  conTe.ved  to 
defeat  the  collection  of  a  judgment  will  be  de- 
nied affirmative  relief  in  a  suit  by  grantor  to  set 
aside  the  deed.— Creamer  v.  Bivert  (Mo.)  1118. 

III.   REMEDIXS   OF   CREDITORS  AND 
PURCHASERS. 

(A)  PERSONS  ENTITLED  TO  ASSERT 
INVALIDITY. 

i  208.  A  voluntary  conveyance,  free  from 
fraud  in  fact,  is  void  only  as  to  existing  creditors 
of  the  grantor.— Rosen  v.  Levy  (Tenn.)  1042. 

(C)  RIGHT  OP  ACTION  TO  SET  ASIDE 
TRANSFER.  AND  DEFENSES. 

§  241.  Under  Ky.  St.  1903.  ;  1907a,  heU. 
that  a  judgment  creditor,  without  obtaining  a 
return  of  nulla  bona,  may  bring  suit  to  set 
aside  a  fraudulent  conveyance. — Cress  v.  Belk- 
nap Hardwnre  4  Mfff.  Co.  (Ky.)  O."?. 


of  a  claim  against  the  husband.— Boaen  ▼.  Lerj 
(Tenn.)  1042. 

i  300.  Evidence  held  to  support  k  finding 
that  a  deed  by  a  father  to  nis  son  to  land 
theretofore  conveyed  by  the  father  to  anotb^r 
was  fraudulent,  and  without  re(U  consideratioo. 
— Oawood  v.  Howard  (Ky.)  109. 

f  SOO.  In  a  suit  to  subject  property  standine 
in  the  name  of  another  to  a  judgment  against 
H.,  evidence  held  insufficient  to  Aow  that  anr 
part  of  the  price  of  the  property  bad  be«n  paid 
by  H.— HoweU  v.  Union  Grocery  Co..(Ky.)  912. 

FREIGHT. 

Franchise  tax  on  corporaticMi  engaged  in  frei^ 
carrying,  see  Taxation,  i  117. 

GARNISHMENT. 

See  Attachment;  Execution. 

V.  IJEN    OF    OARNISHMENT    AUS 
ZXABIUTT  OF  OAlUnBHHE. 

(  105.  A  garnishment  of  property  merely  sub- 
stituted plaintiff  pro  tanto  to  tbe  rights  of  de- 
fendant in  tbe  property.- Moore  &  Bridgeniu 
V.  United  States  Fidelity  &  Guaranty  Co.  (Tei. 
Civ.  App.)  947. 

f  111.  A  garnishee,  after  service  upon  him 
holds  property  of  the  defendant  in  his  possession 
as  a  receiver  or  officer  of  tbe  court,  and  cm- 
not  thereafter  sell  it  or  change  its  form  so  t> 
to  place  an  additional  burden  upon  it,  tboaEh 
authorized  to  do  so  by  defendant. — Moore  & 
Bridgeman  ▼.  United  States  Fidelity  &  Guar- 
anty Co.  (Tex.  Civ.  App.)  947. 

{  113.  Where  a  garnishee  was  under  coo- 
tract  with  defendant  to  prepare  rice  for  market 
and  dispose  of  it,  the  garnishment  of  the  rice 
did  not  suspend  the  garnishee's  obligations  di>- 
der  the  contract,  but  it  could  proceed  to  per- 
form the  contract. — Moore  &  Bridgeman  v.  Unit- 
ed States  Fidelity  &  Guaranty  Co.  (Tex.  Civ. 
App.)  947. 

X.  LIABTLirBBS   ON  BONDS   OR   Xm- 
DERTAKINOS. 

_  {  244.  The  surety  on  a  garnishment  bond  is 
liable  for  the  actual  damages  proximately  re- 
sulting from  the  wrongful  suing  out  of  the  writ. 
—Moore  &  Bridgeman  v.  United  States  Fidelity 
&  Guaranty  Co.  (Tex.  Civ.  App.)  947. 

f  244.  A  surety  on  a  ^mishment  bond  hrii 
not  liable  for  the  depreciation  in  value  of  tbe 
property  because  of  the  garnishee's  fallore  to 

Etepare  It  for  market  and  dispose  of  it  und-r 
is  contract  with  defendant,  believing  he  rool-i 
not  do  so  after  the  garnishment. — Moore  & 
Bridgeman  v.  United  States  Fidelity  &  Guar- 
anty Co.  (Tex.  Civ.  App.)  947. 

XI.  WBONOFITZ.  OARNISHXEHT. 

J  251.  "Where,  by  the  wrongful  suing  oct 
of  a  writ  of  garnishment,  money  of  defendant 
is  wrongfully  detained  in  the  possession  of  the 
garnishee,  defendant  may  recover  from  plaio- 
tiff  as  actual  damages  6  per  cent,  interest  oa 
the  money  during  the  period  it  is  unlawfully 
held  by  such  garnishment  proceedings." — Moore 
&  Bridgeman  v.  United  States  Fidelity  &  Guar- 
anty Co.  (Tex.  Civ.  App.)  947. 

GIFTS. 

To  wife,  see  Husband  and  Wife.  S  ll(t. 
Transfer  taxes,   see  Taxation.  15  855-873. 
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§  7.  The  use  by  the  public,  without  objec- 
tion, of  an  unincloaed  portion  of  a  railway's 
ri^bt  of  way  in  a  manner  that  did  not  interfere 
with  its  use  by  the  railroad  did  not  make  the 
way  so  used  a  public  highway  by  prescription. — 
Heilbron  t.  St.  Louis  Southwestern  Ry.  Co.  of 
Texas  (Tex.  CJv.  App.)  610,  979. 

(D)  TITLE  TO  FEB  AND  RIGHTS  OF 
ABUTTING    OWNERS. 

Compensation  of  abutting  owners  under  law  of 
eminent  domain,  see  Bminent  Domain,  i  90. 

{  85.  The  onl^  rights  which  abutting  owners 
have  in  the  public  highway,  for  the  deprivation 
of  which  they  would  have  a  cause  of  action, 
would  be  the  right  to  use  it  for  ingress  and 
egress  to  and  from  their  property. — Heilbron  y. 
St.  Louis  Southwestern  Ry.  Co.  of  Texas  (Tex. 
Civ.  App.)  979. 

i  87.    An   abutting   owner   may   recover   for 
damages  special  to  him,  resulting  from  an  ob- 
struction in,  or  injury  to,  a  public  hi^way. — 
'  Heilbron   v.    St.   Louis   Southwestern  Ry.   Co. 
of  Texas  (Tex.  Civ.  App.)  610,  979. 

$87.  If  a  railroad  company,  by^  excavating 
on  its  right  of  way  near  a  public  highway,  ren- 
dered the  highway  unsafe  for  travel  by  exca- 
vating too  close  to  it,  abutting  property  owners 
could  compel  the  company  to  restore  the  high- 
way to  a  safe  condition.— Heilbron  v.  St.  Lonis 
Southwestern  Ry.  Co.  of  Texas  (Tex.  Civ.  App.) 
979. 

V.  BEOUI.ATION  AND  TTSE  FOB 
TRAVEL. 

(A)  OBSTRUCTIONS   AND   ENCROACH- 
MENTS. 

§  155.  A  private  person  cannot  maintain  an 
action  for  damages  for  the  obstruction  or  de- 
struction of  a  public  highway,  unless  he  has 
sustained  some  special  injury  -different  in  kind 
and  degree  from  that  resulting  to  the  public. — 
Heilbron  v.  St.  Louis  Southwestern  Ry.  Co.  of 
Texas  (Tex.  Civ.  App.)  979. 

§  164.  Evidence  held  insufBcient  to  support  a 
conviction  of  willfully  obstructing  a  public  road. 
—Farrier  v.   State   (Tex.   Cr.  App.)   763. 

HOMESTEAD. 

See  Exemptions. 

Election    between    homestead    and    dower,    see 
Dower,  {  59. 

I.  NATTIBE,  ACQUISITION.  AND 

EXTENT. 

(D)  PROPERTY  CONSTITUTING  HOME- 
STEAD. 

{  60.  Under  Const,  art.  16,  8  51,  held  that, 
to  constitute  rural  land  a  homestead,  it  must 
be  used  for  somtf  one  purpose  of  a  home. — Autry 
V.   Reasor   (Tei.)    748. 

S  80.  Owner  of  homestead  may 'sell  the  same 
and  reinvest  the  proceeds  in  another  home- 
stead, which  will  be  exempt  to  the  same  ex- 
tent as  would  the  homestead  sold.— Baker  ▼. 
Kash  (Ky.)  820. 

§  80.  A  debtor  cannot  sell  his  homestead, 
retain  or  reinvest  the  money,  and  after  sev- 
eral years  buy  other  land  and  assert  a  home- 
stead as  against  debts  created  before  the  later 
purchase.— Baker  v.   Kash   (Ky.)   820. 

(B)  LIABILTTIE.S    ENFORCEABLE 
AGAINST  HOMESTEAD. 

{  103.  A  judgment  lien  does  not  attach  to 
the  homestead  of  a  judgment  debtor. — Savage  v. 
Cowan  (Tex.  Civ.  App.)  319. 


{  142.  Where  a  widow  elects  to  take  dow- 
er, and  it  is  of  .^rreater  value  than  $1,000.  she 
must  make  provision  for  the  infants ;  bat,  if 
her  dower  is  worth  less  than  JB1,000,  the  infant 
is  given  a  homestead  of  $1,000,  which  mast  in- 
clude the  dower  assigned  to  the  widow,  after 
which  the  remainder  of  the  property  is  to  lie 
apportioned  among  the  children,  incladillg  the 
infants.— Phillips  v.  Williams  (Ky.)  90S;  Wi;- 
liams  V.  Phillips,  Id. 

i  142.  The  widow's  election  to  take  dower 
or  to  abandon  the  homestead  cannot  defea: 
the  infant's  homestead  right  in  the  property.— 
Phillips  V.  Williams  (Ky.)  908;  Williams  t. 
Phillips,  Id. 

{  145.  Where  a  widow  elects  to  take  home- 
stead in  the  lands  of  her  deceased  husband.  sh> 
abandons  the  same  by  an  attempted  sale  there- 
of.—Phillips  V.  Williams  (Ky.)  908;  WiUiams 
y.  Phillips,  Id. 

IV.  ABANDONMENT.   WATVER,    OB 
FOBFEIT1TBE. 

Conveyance  by  widow  as  abandonment  of  ri^ts. 
see  ante,  §  145. 

§  168.  The  renting  of  a  portion  of  a  rural 
homestead  deprives  the  rented  part  of  its  home- 
stead character. — Autiy  v.  Reasor  (Tex.)  748. 

HOMiCiDL 

Arrest  of  accused,  see  Arrest,  |  65. 

X.  THE  HOMICIDE. 

S  6.  One  cannot  be  convicted  of  a  homicide 
unless  his  act  caused  decedent's  death. — Noble  v. 
State  (Tex.  Cr.  App.)  281. 

m.  MANSIiAITOHTEB. 

{  39.  A  killing  under  the  circumstances  sctat- 
ed  held  to  constitute  manslaughter. — Casey  v. 
State  (Tex.  Cr.  App.)  534. 

{  39.  Facts  assnmed  held  to  constitate  ma:i- 
slaughter.— Winn  v.  State  (Tex.  Cr.  App.)  91> 

i  39.  To  reduce  a  homicide  to  manslaughter 
the  statute  requires  the  existence  of  passion 
engendered  by  provocation  at  the  time  of  the 
difficulty,  and  not  the  result  of  a  former  prov- 
ocation.—Franks  T.  State  (Tex.  Cr.  App.)  941. 

$  40.  One  relying  upon  defendant's  insultin; 
conduct  must  show  that  the  killing  bappeotii 
immediately  upon  the  giving  of  the  insultfL 
or  as  soon  as  accused  met  decedent  after  beins 
informed  of  his  conduct. — Holcomb  t.  State 
(Tex.  Cr.  App.)  764. 

§  47.  Facts  stated  held  to  show  no  higher  of- 
fense than  manslaughter.— Young  v.  State  (Tex. 
O.  App.)  276. 

i  49.  One  accused  of  homicide  could  rely  np- 
on  decedent's  insults  to'  accused's  wife,  com- 
municated to  accused  just  before  the  bomioide. 
to  show  that  the  killing  was  only  inanslan|;hter. 
'^Holcomb  V.  State  (Tex.  Cr.  App.)  754. 

§  49.  Manslaughter  defined.  —  Holcomb  v. 
State  (Tex.  Cr.  App.)  754. 

TV.  ASSAXriiT  WITH  INTENT  TO  KILL. 

Prejudicial  error  in  instruction,  see  post,  |  3S<. 

S  84.  An  assault  accompanied  with  the  spe- 
cific intent  to  kill  is  an  assault  with  intent  to 
murder,  if  malice  is  present. — Olds  v.  State 
(Tex.  Cr.  App.)  272. 

§  95.  One  assaulting  prosecutrix  hcU  guilty 
of  aggravated  assault,  though  the  weapon  used 
was  a  deadly  weapon  and  the  assault  was  niaite 
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other  charge  given.— Franks  v.  State  (Tex.  Cr. 
App.)  941. 

i  291.  On  a  trial  for  homicide,  the  court 
held  required,  under  the  evidence,  to  charge  the 
substance  of  Pen.  Code  1895,  arta.  651,  652,  de- 
fining homicide,  followed  by  a  charge  aa  to  the 
effect  of  the  death  of  decedent,  caused  bv  negli- 

fence  or  improper  medical  treatment.— Noble  v. 
itate  (Tex.  Cr.  App.)  281. 

S  295.  An  instruction  that,  in  determining 
whether  there  was  adequate  cause,  the  jury 
could  look  to  all  provocations,  was  not  errone- 
ous for  failine  to  enumerate  the  antecedent 
provocations.— Xoung  v.  State  (Tex.  Or.  App.) 

S  295.  An  instruction  on  manslaughter  fail- 
ing to  define  adequate  cause  in  the  language  of 
Pen.  Code  1896,  art.  7U2,  held  erroneous.- Lee 
v.  State  (Tex.  Cr.  App.)  301. 

{  295.  It  was  improper  to  submit  an  issue 
as  to  provocation  given  one  accused  of  murder 
by  one  other  than  decedent,  where  tliere  was 
no  proof  thereof.— Puller  v.  State  (Tex.  Cr. 
App.)  540. 

{  295.  Instruction  as  to  evidence  of  insults  to 
defendant's  wife  held  erroneous.— Holcomb  t. 
State  (Tex.  Cr.  App.)  754. 

{  295.  An  instruction  on  manslaughter  held 
not  erroneous,  as  limiting  the  jury,  in  determin- 
ing provocation  or  adequate  cause,  to  occurrences 
at  and  immediately  before  the  difficulty.— Dobbs 
V.    State    (Tex.    Cr.    App.)    923. 

g  295.  In  a  murder  case,  a  charge  on  man- 
slaughter held  as  favorable  as  accused  was  en- 
titled to  under  the  facts.— Franks  v.  State  (Tex. 
Cr.  App.)  941. 

i  300.  Charge,  on  a  trial  for  assault  with 
intent  to  murder,  on  the  issue  of  provoking 
the  difficulty  held  not  limited,  in  its  applica- 
tion of  the  law  of  self-defense,  to  an  actual 
attack  on  defendant.— Prescott  v.  State  (Tex. 
Cr.  App.)  530. 

§  300.  Charge  on  trial  for  assault  with  in- 
tent to  murder  held  not  subject  to  the  objec- 
tion that  it  limited  the  right  of  self-defense  to 
an  actual  attack  by  prosecutine  witness  upon 
defendant.— Prescott  t.  State  (Tex.  Cr.  App.) 
630. 

{  300.  Instruction,  on  a  trial  for  assault 
with  intent  to  murder,  on  the  issue  of  provok- 
ing the  difficulty  held  not  to  shift  the  burden 
of  proof  to  defendant— Prescott  v.  State  (Tex. 
Cr.  App.)  530. 

{  3(X).  Where  the  evidence  showed  that  de- 
ceased made  an  actual  attack  on  accused  with 
threats  to  kill,  a  charge  on  self-defense  based 
on  the  theory  of  an  actual  attack,  etc.,  was 
proper.— Casey   v.   State   (Tex.  Cr.  App.)  534. 

i  300.  An  instruction  on  a  trial  for  homi- 
cide as  to  threats  on  the  question  of  self-de- 
fense held  erroneous. — Pannell  t.  State  (Tex. 
Cr.  App.)  536. 

{  300.  In  a  trial  for  homicide  committed 
while  decedent  was  ejecting,  accused  from  de- 
cedent's home,  held  improper  to  fail  to  submit 
the  law  applicable  if  the  ejection  was  unwar- 
ranted.—Holcomb  V.  State  (Tex.  Cr.  App.)  754. 

i  300.  Evidence  in  a  homicide  case  held  not 
to  warrant  incorporation  in  the  charge  of  the 
substance  of  Pen.  Code  1805.  art.  713,  relating 
to  threats.— Dobbs  v.  State  (Tex.  Cr.  App.)  923. 

{  300.  Where  accused  and  his  son  were  charg- 
i6  as  principals,  the  son  having  done  the  shoot- 
ing, an  instruction  on  self-defense  held  not  er- 
roneous, as  infringinx  the  doctrine  of  apparent 
dnncer   and   as   omitting   to   direct   the  jury   to 


-Franks  v.  State  (Tex.  Cr.  App.)  941. 

i  300.  Where  the  evidence  tended  to  show 
that  the  killing  was  in  self-defense,  an  instruc- 
tion authorizing  a  conviction  for  manslaaghter 
was  improper.— Casey  v.  State  (Tex.  Cr.  A.pp,i 
534. 

i  sod.  Where  the  evidence  showed  that  ac- 
cused killed  deceased  because  of  a  threatened 
attack  which  placed  him  in  no  real  danger,  a 
charge  on  manslaughter  based  on  the  Uieory 
of  a  real  attack  was  error.— Casey  ▼.  State 
(Tex.  Cr.  App.)  534. 

g  309.  It  is  not  permissible  for  the  court  to 
authorize  a  conviction  for  manslaughter  on 
facts  justifying  the  killing.— Pannell  v.  State 
(Tex.  Cr.  App.)  536. 

{  300.  On  a  trial  for  homicide,  instructions 
on  manslaughter  and  self-defense  held,  errone- 
ous as  bringing  about  a  conviction  of  man- 
slaughter on  facts  authorizing  an  acqaittaL— 
Pannell  r.  SUte  (Tex.  Cr.  App.)  536. 

i  310.  An  instruction,  on  a  trial  for  aasanlt 
with  intent  to  murder,  held  not  prejudicial  to 
accused.— Olds  v.  State  (Tex.  Cr.  App.)  2T2. 

{  310.  On  a  trial  for  assault  with  intent  to 
murder,  a  charge  held  properly  refused  l>ecaD9e 
not  presenting  the  issue  of  aggravated  assault.— 
Olds  v.  State  (Tex.  Cr.  App.)  272. 

X.  APFEAX.  AHD  ERBOB. 

{  338.  Under  the  evidence,  on  a  trial  for 
assault  with  intent  to  murder,  held  that  de- 
fendant could  not  complain  of  an  instruction 
that  the  knife  was,  as  a  matter  of  law,  a  dead- 
ly weapon.— Prescott  v.  State  (Tex.  CJr.   App.) 

g  340.  Where  the  jury  in  convicting  of  man- 
slaughter assessed  the  lowest  punishment,  all 
errors  in  the  charge  were  eliminated,  unless  the 
charge  on  manslaughter  induced  the  jarj-  not 
to  acquit  on  the  ground  of  self-defense. — Pan- 
nell V.   State  (Tex.  Cr.  App.)  536; 

i  340.  A  conviction  of  manslaughter  will  not 
be  reversed  for  error  in  charging  on  homi- 
cide in  the  first  and  second  degree.— Prarse  T. 
State  (Tex.  Cr.  App.)  938. 

HOSPITALS. 

Liabilit.v  of  railroad  for  injuries  to  servant 
treated  in  hospital,  see  Master  and  Servant, 
1300. 

HOUSEBREAKING. 

See  Burglary. 

HUSBAND  AND  WIFE. 

See  Bigamy;    Divorce;    Dower;    Marriage. 

Adverse  possession  under  deed  from  husband 
and  wife  and  void  as  to  wife,  see  Adverse 
Possession,  $  112. 

Competency  as  witnesses,  see  Witnesses.  {  52. 

Conclusiveness  of  probate  of  will  of  wife,  see 
Wills,  I  428. 

Rights  of  survivor,  see  Executors  and  Admin- 
istrators, ii  175-1S2;  Homestead,  ff  142- 
145. 

I.  mmiAI.  BIQHTS,  DUTIES,  AXD 
T.fABTTJmEB. 

Invalidity  of  deed  as  to  wife  by  failure  to  file 
for  record  within  statutory  period,  see  Deedn, 
S  88. 

S  10.  Marriage  at  common  law  constituted 
an  absolute  gift  to  the  husband  of  the  wife's 
personal  property.- Willifotd  v.  Pbelan  (Tenn.) 
365. 
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accused    of   homicide,    see   Homicide,    f   166. 

IDENTITY. 

Recitals  in  deeds  as  to  identity  of  parties,  see 
Deeds,  S  207. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPEACHMENT. 

Of  record,  see  Appeal  and  Ilrror,  ji  6(V4. 
Of  witness,   see   Witnesses,   |g   329-414. 

IMPLIED  CONTRACTS. 

See  Contribution;    Work  and  Labor. 

IMPRISONMENT. 

See   Arrest;     Bail;     False    Imprisonment. 
Habeas  corpus,  see  Habeas  Corpus. 

IMPROVEMENTS. 

Allowance  or  recoTerv  of  compensation,  see 
Trespass  to  Try  Title,  §§  56,  50. 

Lions,  see  Alechanics'  Liens. 

Public  Improvements,  see  Municipal  Corpora- 
tions, §§  260-5C7. 

8  4.  Defendant  in  trespass  to  try  title  held 
a  purchaser  in  good  faith,  as  regards  the  right 
to  allowance  for  improvements. — Fain  v.  Nelms 
(Tex.  Civ.  App.)  1002. 

I  4.  A  receipt  given  a  purchaser  of  land  held 
a  sufficient  writing  to  warrant  him  in  believing 
he  had  secured  the  land  bargained  for  as  re- 
gards the  right  to  allowance  for  improvements. 
—Fain  v.  Nelms  (Tex.  Civ.  App.)  1002. 

§  4.  One  making  improvements  on  adjoining 
land  under  mistake  of  a  surveyor  held  entitled 
to  allowance  for  improvements. — Fain  v.  Nelms 
(Te.T.  Civ.  App.)  1002. 

§  4.  To  entitle  one  to  allowance  for  improve- 
ments, held,  he  must  show  how  much  the  value 
of  the  land  is  enhanced  thereby. — Fain  v.  Nelms 
(Tex.  Civ.  App.)  1002. 

INADVERTENCE. 

Ground   for  new   trial,   see   New  Trial,   |   91. 

INCEST. 

Competency  of  wife  as  witness,  against  husband, 
see  Witnesses,  §  54. 

i  14.  A  statement,  by  a  witness  in  a  prose- 
cution for  incest  with  accused's  wife's  daughter 
by  a  former  husband,  that  he  understood  the 
former  husband  was  dead,  held  inndraissible. — 
Han-ille  v.  State  (Tex.  Cr.  App.)  283. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCORPORATION. 

See  Corporations. 

INDEBTEDNESS. 

Of  fraudulent  grantor,  see  Fraudulent  Con- 
veyancs,  §  66. 

INDEMNITY. 

Sep  Principal  and  Surety. 


tenant's  contract,  while  not  binding  against  thr 
landlord,  was  admissible,  in  an  action  by  tl* 
tenant  against  the  landlord,  to  show  the  ter- 
mer's damages.— Feland  t.  Berry  (Ky.)  42a 

INDEMNITY  INSURANCE. 

See  Insurance,  S  430. 

INDICTMENT  AND  INFORMATION. 

Defects  in,  as  ground  for  release  of  accu»4 
on  habeas  corpus,  see  Habeas  Corpus.  I  ^i. 

Sufficiency  of.  to  support  extradition  prucft-:;- 
ings,  see  Extradition,  §  32. 

For  particular  offentes. 

See  Abduction,  §  5;  Embezzlement,  2S;  Fais? 
Pretenses,  i§  36-38:  Nuisance,  %  91;  Per- 
jury, §  29;    Robbery,  §  18. 

Against  liquor  laws,  see  Intoxicating  Liquors. 
8  213. 

U.  FINDING  AND  FIIJNO  OF  INDICT- 
MENT OB  PRESENTMENT. 

{  14.  Record  entries  of  an  order  permittin: 
substitution  of  a  lost  indictment  may  be  am-'iiii' 
ed  nunc  pro  tunc,  even  at  a  subsequent  term. 
—Brooks  V.  State  (Tex.  Cr.  App.)  920. 

IV.  FIIJNO   AND  FORMAI.   REQIH- 
8ITES  OF  INFORMATION  OB 

COMPI.AINT. 

Sufficiency  of  recognizance,  taken  pursuant  to 
a  defective  information,  to  require  accufwi 
to  api)ear  and  answer  a  new  information,  s^^ 
Bail,  §  62. 

i  45.  The  filing  of  a  new  affidavit,  after  tV 
granting  of  a  new  trial  after  conviction,  consti- 
tutes a  new  case.— Martin  v.  State  (Tex.  Or. 
App.)  274. 

V.  KEQiriSITES  AND  SUFFlUlEIfCT 

OF  ACCUSATION. 

Sufficiency  of  indictment  for  abduction,  see  .lb- 
duction,  §  5. 

8  63.  Indictment  for  maintaining  a  pobli^' 
nuisance  must  be  supported  by  allegatioi>i=  o: 
fact  showing  how  the  offense  was  commiIie<i- 
—Louisville  &  N.  R.  Co.  v.  Commonweaita 
(Ky.)  517. 

§  119.  It  an  indictment  pleads  snfBcient 
facts  to  constitute  a  complete  offense,  otb-r 
charges,  not  sufficiently  pleaded  to  stand  alvo>'. 
may  be  disregarded  as  surplusage. — Bailey  v. 
Coinmonwealth  (Ky.)  1-40. 

8  120.  Under  Cr.  Code  Prac.  8  124.  an  al- 
legation in  an. indictment  for  embezslemeDt  a« 
to  the  effects  and  property  of  a  corporatira 
alleged  to  have  been  embezzled,  not  specilicaii.i 
described,  should  be  treated  as  surplusage.- 
Bailey  v.  Commonwealth  (Ky.)  140. 

8  121.  W"here  an  indictment  for  embtzzl<^ 
ment  did  not  specify  the  particular  transaitiuD 
that  would  be  relied  on,  accused's  remedy  »-• 
by  application  for  a  bill  of  particulars.— Bailf.< 
V.  Commonwealth  (Ky.)  140. 

8  121.  The  commonwealth  in  a  criminal 
case,  when  required  to  furnish  a  bill  of  p^r- 
ticulars,  need  not  state  the  circumstances  will' 
absolute  precision,  nor  specify  exact  dates,  but 
should  not  file  a  bill  of  particulars  so  Ioom  a$ 
to  constitute  a  dragnet.— Bailey  v.  Common- 
wealth (Ky.)  140. 

8  121.  W^hether  a  bill  of  particnlais  trilj 
be  ordered  in  a  criminal  case  rests  in  thesonn" 
judicial  discretion  of  the  trial  judge.— Bail»y 
v.  Commonwealth  (Ky.)  140. 
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§  47. 
On   appeal   or  writ   of   error,   see   Appeal   and 

Error.  §§  1127-1194. 
To    foreclose    chattel    mortgages,    see    Chattel 

Mortgages,  §  283. 

In  criminal  proaecutiont. 
See  Criminal  Law,  §  979. 

Review. 
See   Appeal   and   Error. 
Review  on  certiorari,  see  Certiorari,  §  16. 

I.    NATURE  AND  ESSENTIALS  IN 
GENERAL. 

Insnfficiency  of  pleadings  ns  ground  for  objec- 
tion to  confirmation  of  judicial  sale,  see  Judi- 
cial Sales,  §  31. 

Judgment  of  justice  of  the  peace,  see  Justices 
of  the  Peace,  §  122. 

5  17.  That,  iu  an  action  by  the  prosecuting 
attorney  against  a  town  and  an  individual  to 
compel  the  removal  of  an  obstruction  in  a  street, 
the  town  was  not  legally  served  with  process, 
and  judgment  Avas  erroneously  entered  against 
it,  held  not  to  require  the  disturbing  of  the  judg- 
ment against  the  individual.— State  v.  Franklin 
(Mo.  App.)  C52. 

§  17.  No  personal  judgment  can  be  rendered 
against  a  nonresident  defendant,  served  without 
the  state,  upon  his  failure  to  anpear  and  answer, 
unless  he  owns  property  within  the  state. — 
Boehrens  v.  Brice  (Tex.  Civ.  App.)  782. 

XV.   BY   DEFAULT. 

Authority  of  guardian  to  let  judgment  go  by 
default,  see  Guardian   and   Ward,   §   133. 

(A)  REQUISITES  AND  VALIDITY. 

J  101.  A  cause  of  action  set  np  for  the  first 
time  in  the  reply,  which  was  a  departure  from 
that  alleged  in  the  petition,  cannot  sustain  a 
default  judgment  thereon. — Spiess'  Adm'x  v. 
Bartley  (Ky.)  127. 

(B)  OPENING  OR  SETTING  ASIDE 

DEFAULT. 

S  143.  The  trial  court  held  to  have  acted 
within  its  discretion  in  sotting  aside  a  default 
judgment. — Knupp  v.  Miller  (Mo.  App.)  725. 

§  143.  Facts  held  not  to  show  that  a  party 
against  whom  a  default  judgment  was  entered 
was  misled  as  the  result  of  accident  or  mistake. 
— Kansas  City  Life  Ins.  Co.  v.  Warbington 
(Tex.  Civ.  App.)  988. 

S  153.  During  the  term  at  which  a  default 
judgment  Is  rendered  the  court  may  for  good 
cause  shown,  or,  on  its  own  motion  for  cause, 
set  aside  the  judgment  and  grant  defendant  a 
reasonable  time  to  plead. — Knupp  v.  Miller  (Mo. 
App.)  725. 

VX.   ON  TRIAL  OF  ISSUES. 

Necessity  for  motion  in  arrest  for  purpose  of 
review,  see  Appeal  and  Error,  §  2;i8. 

(A)  RENDITION.   FORM.   AND  REQUI- 
SITES IN  GENERAL. 

§  199.  Under  Civ.  Code  Prac.  §  386,  the 
court  held  required  to  give  judgment  for  insurer 
in  an  action  to  set  aside  a  compromise  of  a  life 
insurance  claim  on  the  ground  of  the  fraud  of 
insnror,  notwithstanding  a  verdict  for  plaintiff. 
— Western  &  Southern  Life  Ins.  Co.  v.  Quinn 
(Ky.)  450. 

§  220.  The  judgment  in  actions  involving 
real  estate  should  so  describe  the  land,  that  it 
may  be  identified  by  the  parties  or  the  officer 


(0)  CONFORMITY    TO    PROCESS.    PLEAD- 
INGS, PROOFS.  AND  VERDICT 
OR  FINDINGS. 

In  action  of  trespass  to  try  title,  see  Trespass 
to  Try  Title,  §  47. 

§  251.  Judgment  cannot  be  entered  on  an  is- 
sue not  made  by  the  pleadings. — Ireland  v.  Bow- 
man &  Cockrell   (Ky.)  56. 

§  252.  In  trespass  to  try  title  to  land,  uixin 
judgment  for  defendant,  plaintiff  held  not  en- 
titled to  complain  that  the  boundaries  of  a  part 
of  the  land  not  claimed  by  defendant  were  not 
adjudicated ;  he  not  having  asked  that  relief  ia 
his  pleadings.— De  Roach  v.  Clardy  (Tex.  Civ. 
App.)  22. 

VHI.    AMENDMENT,     CORRECTION, 
AND  REVTEVr  IN  SAME   COURT. 

/•§  303.  A  judgment  in  an  action  for  the  re- 
covery of  real  estate  held  properly  amended,  so 
as  to  contain  a  description  of  the  land  in  con- 
troversy.—Latham  V.   Lindsay   (Ky.)   878. 

§  315.  An  amendment  of  a  judgment  nunc 
pro  tunc  must  be  based  on  matter  of  record. 
—Pulitzer  Pub.   Co.  v.  Allen  (Mo.  App.)   1159. 

§  323.  Notice  must  be  given  to  the  adveia 
party  of  an  application  to  amend  a  judgment 
nunc  pro  tune,  unless  he  cannot  be  aggrieved 
by  the  amendment. — Pulitzer  Pub.  Co.  r.  Allen 
(Mo.  App.)  1159. 

§  324.  The  expression  "Dis.  by  deft.  AppT 
entered  by  the  circuit  court  on  its  docker  on 
dismissing  a  case  appealed  from  a  jn.stice.  was 
insufficient  to  support  a  subsequent  amendment 
without  notice,  to  show  that  the  appeal,  and 
not  the  cause,  was  dismissed. — Pulitzer  Pub.  Co. 
V.  Allen  (Mo.  App.)  1159. 

§  331.  On  collateral  attack,  an  order  amend- 
ing a  judgment  nunc  pro  tunc  must  be  sustained 
unless  the  court  was  without  power  to  make 
it.  but  on  a  direct  attack  the  sufficiency  of  the 
evidence  to  show  error  may  be  inquired  into.— 
Pulitzer  Pub.  Co.  v.  Allen  (Mo.  App.)   1159. 

IX.   OPENING   OR   VACATING. 

Grounds  for  opening  default  judgment,  see  an- 
te, §  143. 

X.   EQUITABLE   RELIEF. 

(A)  NATURE  OF  RE.MEDY  AND 
GROUNDS. 

8  407.  The  remedy  for  the  error  in  comput- 
ing interest  accrued  on  a  demand  or  otherwise, 
so  that  the  judgment  is  rendered  for  an  ex- 
cessive sum,  IS  by  appeal  or  certiorari,  and  not 
by  injunction. — Kansas  City  Life  Ins.  Co.  v. 
Warbington  (Tex.  Civ.   App.)  98a 

§  407.  As  against  a  merely  erroneous  judg- 
ment, relief  by  injunction  cannot  be  had  where 
remedy  by  appeal  or  certiorari  is  available.— 
Kansas  City  I^lfe  Ins.  Co.  v.  Warbington  (Tex. 
Civ.  App.)  &S8. 

XI.    COLLATERAL   ATTACK. 

On  order  amending  judgment  nunc  pro  tnnc 
see  ante,  §  .331. 

On  order  or  decree  for  sale  of  decedent's  prop- 
erty, see  Executors  and  .Administrators,  {  349l 

(C)  PROCEEDINGS. 

§  519.  In  an  action  on  a  judgment  a  defense 
that  the  party  against  whom  the  judgment  wns 
rendered  was  not  before  the  court  is  a  direct 
attack  on  the  record. — Ballou  v.  Skidmore  (Ky.t 
441. 
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i  1S4.  A  lessor  neia  encitiea  to  restrain  nse 
of  the  premisea  for  a  moTiug  picture  show  or 
any  other  unauthorized  purpose. — Dycua  v. 
Traders'  Bank  &  Trust  Co.  CTex.  Civ.  App.) 
329. 

(D)  REPAIRS.  INSURAXOB,  AND  IM- 
PROVEMENTS. 

Liability  of  landlord  to  tenant  as  affected  by 
recovery  of  jud^ent  asainst  tenant  by  8ut>- 
lessee  for  injuries  resulting  from  breach  of 
covenant  by  landlord  for  improvement  of 
premises,  see  Indemnity,  {  14. 

(B)  INJURIES  FROM  DANGEROUS  OR 
DEFECTIVE  CONDITION. 

§  162.  A  landlord  retaining  control  of  a 
building  not  leased  held  bound  to  use  reasonable 
diligence  to  keep  such  part  iu  safe  condition  for 
the  tenant.— Marcheck  v.  Klute  (Mo.  App.)  654. 

{  162.  A  landlord  owes  no  greater  duty  to 
the  tenant's  children  to  keep  premises  in  reason- 
ably safe  condition  than  to  the  tenant  himself. 
—Marcheck  v.  Klute  (Mo.  App.)  654. 

J  164.  A  landlord  held  to  have  retained  con- 
trol over  the  unoccupied  part  of  a  stable  loft  in 
which  leased  rooms  were  located,  so  that  he  was 
bound  to  keep  that  part  used  as  a  passageway 
by  the  tenants  in  reasonably  safe  condition. — 
Marcheck  v.  Klute  (Mo.  App.)  654. 

§  164.  A  chute  iu  the  unoccupied  part  of  a 
stable  loft  hel4  not  so  near  the  passageway  to 
rooms  leased  to  plaintiff  as  to  render  the  pas- 
sageway dangerous,  so  as  to  make  the  landlord 
liable  for  injuries  by  falling  through  the  chute. 
—Marcheck  v.  Klute  (Mo.  App.)  654. 

S  164.  An  action  for  personal  injuries  result- 
ing from  a  breach  of  the  landlord's  covenant  to 
repair  is  allowed  when  the  injury  was  contem- 
plated by  the  parties  on  executing  the  covenant, 
or  when  the  landlord  omitted  to  perform  his 
agreement  after  he  knew  that  its  performance 
was  essential  to  the  safety  of  the  tenant  and 
his  family.— Marcheck  v.  Klote  (Mo.  App.)  654. 

{  164.  The  rule  that  a  landlord's  covenant  to 
repair  will  not  support  an  action. for  personal 
injuries  for  his  failure  to  repair  is  applicable 
only  by  analogy  to  a  landlord's  agreement  to 
guard  the  entrance  of  a  chute  in  the  unoccupied 
part  of  a  stable  loft  in  which  the  leased  rooms 
were  situated,  as  the  stipulation  was  not  to  re- 
pair the  leased  premises  or  an  appurtenance 
thereto.— Marcheck  v.  Klute  (Mo.  App.)  654. 

i  164.  Where  a  landlord  agreed  to  properly 
guard  the  entrance  to  a  hay  chute  in  the  un- 
occupied part  of  a  stable  loft  when  he  rented 
plaintiff  rooms  therein  in  order  to  protect  the 
tenant's  children,  a  child  of  the  tenant  could  re- 
cover for  injuries  resulting  from  the  landlord's 
failure  to  make  such  repairs;  the  rule  that  a 
landlord's  covenant  to  repair  will  not  support  an 
action  for  personal  injuries  for  failure  to  re- 
pair having  no  application. — Marcheck  v.  Klate 
(Mo.  App.)  654. 

i  164.  As  a  general  rule,  a  lessor's  covenant 
to  repair  will  not  support  an  action  for  personal 
injuries  resulting  from  his  failure  to  repair; 
such  injuries  being  deemed  too  remote  to  have 
been  contemplated  by  the  parties. — Marcheck  y. 
Klute  (Mo.  App.)  654. 

§  165.  A  landlord  held  not  liable  for  injuries 
to  his  tenant's  children  by  falling  through  a 
chute  iu  the  unoccupied  ^art  of  tJie  loft  in  which 

the  leased  rooms  were  situated;  the  child  hav- 
ing a  mere  license  to  play  in  that  part  of  the 
loft.— Marcheck  v.  Klute  (Mo.  App.)  654. 

f  169.  In  an  action  by  a  tenant  for  the  death 
of  his  child  by  falling  through  a  chute  in  the 


plaintiff.— Marcheck  v.  Klnte  (Mo.  App.)  ^4- 

i  169.  In  order  to  entitle  a  tenant  to  recover 
for  injuries  received  because  of  the  landlord's 
breach  of  his  agreement  to  protect  a  dangerou* 
place  near  the  leased  premises,  he  should  allege- 
such  promise  and  the  landlord's  breach  in  bis 
petition.— Marcheck  v.  Klute  (Mo.  App.)  654. 

(F)  EVICTION. 
Tenant  renting  on  shares,  see  post,  S  331. 

Vm.   REHT  AHD   ABVAHCES. 

(A)  RIGHTS  AND  LIABILITIES. 

Apportionment  of  rents  between  creditors  ob 
foreclosure  of  mortgage,  see  Mortgages,  S  54S. 

Consideration  of  note  for  rent,  see  Bills  and 
Notes,  {  92. 

(B)  ACTIONS. 
Amendment  of  pleading,  see  Pleading,  {  248. 

IX.  BE-EKTRT  AITB  BECOVERT  4>T 
POSSESSIOM  BT   IJLin>I.ORD. 

i  277.  Anv  acts  of  the  lessor,  unegaiTocally 
manifesting  his  intention  to  claim  a  forfeiture 
for  breach  of  condition  and  to  demand  posses- 
sion, will  be  equivalent  to  a  re-entry. — Baxter 
V.  Iieimann  (Mo.  App.)  1152. 

§  291.  Under  Civ.  Code  Prac.  S  464,  pre- 
scribing the  measure  of  recovery  on  a  traverse 
bond  in  forcible  detainer  under  section  463,  a 
recovery  of  rents  on  a  traverse  bond  filed  by 
a  tenant  held  confined  to  the  time  that  the 
traversee  is  kept  out  of  possession. — Columbia 
Trust  Co.   V.   Reccius  (Ky.)  895. 

{  291.    Damages  recoverable  nnder  Civ.  Code 

Prac.  {  464,  prescribing  the  measure  of  recovery 
on  a  traverse  bond  filed  in  forcible  detainer  un- 
der section  463,  held  determined.— 0>lumbia 
Trust  Co.  v.  Reccius  (Ky.)  895. 

I  818.  One  who  wrongfully  procures  a  war- 
rant of  restitution  to  issue,  and  has  a  constable 
execute  the  writ,  is  responsible  to  the  person 
injured  for  the  damages  sustained  thereby.— 
Roettger  v.  Riefkin  (Ky.)  88. 

i  318.  In  an  action  by  tenants  against  two 
lessors  for  damages  resulting  from  wrongful 
execution  of  a  writ  of  possession,  evidence  keU 
sufBcient  to  go  to  the  jury  as  to  both  of  defend- 
ants.- Roettger  v.  Riefkin  (Ky.)  88. 

§  318.  In  an  action  by  tenants  for  wronr- 
ful  dispossession  under  forcible  entry  proceed- 
ings, evidence  as  to  plaintiffs  having  been  there- 
tofore evicted  by  other  landlords  from  rented 
premises  held  incompetent. — Roettger  v.  Riefkin 
(Ky.)  88. 

{  318.  Where  defendant  landlord  wrongfully 
procured  a  warrant  of  restitution  to  be  ex- 
ecuted, the  measure  of  recovery  was  the  dam- 
age to  plaintiff's  property  by  reason  of  the  acts 
complained  of. — Roettger  v.  Reifkin  (Ky.)  902. 

X.  KEMTINO  ON  SHARES. 

I  322.  A  landlord's  cropping  contract  held 
to  require  her  to  furnish  materials  for  a  tobacco 
bam  on  the  ground,  so  that  her  failure  to  do  so 
in  time  rendered  her  liable  for  a  loss  snstaiued 
thereby  to  the  tenant's  share  of  the  tobacco 
crop.— Feland  v.  Berry  (Ky.)  425. 

S  331.  Where  a  cropping  contract  provided 
for  a  division  of  the  expense  of  maintaining  the 
families  of  both  parties,  plaintiff  w:  s  entitled 
to  recover  compensation  for  increased  expen.ses, 
caused   by  defendant's  son  tliereaftir  becomioz 
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I  64.  The  truth  of  the  defamatory  matter 
is  a  complete  defense  in  libel. — San  Antonio 
Light  Pub.  Co.  V.  Lewy  (Ter.  Clr.  App.)  574. 

{  56.  Though  the  existence  of  probable  cause 
for  believing  matters  contained  in  a  libelous  ar- 
ticle to  be  true  may  mitigate  the  damage,  it 
will  not  justify  the  publication.— San  Antonio 
Ught  Pub.  Co.  T.  Lewy  (Tex.  Civ.  App.)  574. 

nr.  AOTiom. 

(A)  RIGHT  OF  ACTION  AND  DEFENSES. 

{  74.  In  libel,  where  a  requested  notice  sign- 
«d  by  defendant  was  not  published,  but  in  its 
place  was  published  another  defamatory  notice 
aigned  by  defendant's  name,  but  which  he  did 
not  cause  to  be  published,  he  was  not  liable  for 
the  publication  of  the  second  notice,  and  an 
instruction  to  the  effect  that  he  ratified  it  by 
failing  to  retract  it  held  properly  refused.— 
Horton  v.  Jackson  (Aik.)  45. 

(B)  PARTIES,  PREUMDJARY  PROCEBa)- 
INGS.  AND  PLEADING. 

Pleading  conclusions  of  law,  see  Pleading,  {  8. 

§  83.  Though  malice  may  be  inferred  from 
other  matters  pleaded,  the  rules  of  good  plead- 
ing require  a  special  allegation  of  malice  in  ac- 
tions of  libel.— San  Antonio  Light  Pub.  Co.  v. 
I.iewy  (Tex.  Civ.  App.)  574. 

{  86.  The  propriety  and  functions  of  an  in- 
nuendo in  libel  stated.— San  Antonio  Light  Pub. 
Co.  V.  Lewy  (Tex.  Civ.  App.)  574. 

{  88.  If  a  publication  in  a  newspaper  tends 
to  injure  plaintiff's  reputation  and  expose  her 
to  public  hatred,  contempt,  or  ridicule,  or  im- 
peach her  honesty,  it  is  unnecessary  to  allege  in 
the  petition  financial  injury  therefrom. — San 
Antonio  Light  Pub.  Co.  v.  Lewy  (Tex.  Civ. 
App.)  574. 

{  89.  In  libel  for  charging  plaintiff  with 
smuggling,  held  unnecessary  to  allege  that  the 
publication  tended  to  expose  her  to  disgrace, 
etc.,  or  to  cause  the  belief  that  she  was  guilty 
of  smutting.— San  Antonio  Light  Pub.  Co.  v. 
Lewy  (Tex.  Civ.  App.)  574. 

{  89.  In  libel  for  charging  plaintiff  with 
smuggling,  it  was  unnecessary  to  aver  the  char- 
acter or  extent  of  the  mental  suffering  caused 
by  the  publication,  or  even  the  suffering  there- 
from: it  being  sufficient  to  aver  the  damage 
sustained  thereby. — San  Antonio  Light  Pub.  Co. 
V.  Lewy  (Tex.  Civ.  App.)  574. 

i  100.  The  truth  of  the  publication  in  libel 
must  be  pleaded  by  defendant  to  be  available 
(Acts  1901,  p.  30,  c.  26),  making  the  truth  of 
the  statement  a  defense  to  libel,  not  having  af- 
fected the  rule  requiring  such  defense  to  be 
specially  "leaded. — San  Antonio  Light  Pub.  Co. 
T.  Lewy  (Tex.  Civ.  App.)  674. 

(C)  EVIDENCE. 

Hearsay  evidence,  see  Evidence,  {  318. 

§  103.  In  libel  for  charging  plaintiff  with 
smuggling,  testimony  as  to  the  authority  of 
custom  ofiicers  in  searching  and  seizing  goods 
held  irrelevant. — San  Antonio  Light  Pub.  Co.  v. 
Lewy  (Tex.  Civ.  App.)  574. 

i  103.  In  libel  for  charging  that  plaintiff 
imported  goods  without  paying  the  custom 
duties  thereon,  the  report  of  the  government  of- 
ficers who  investigated  the  case,  not  being  com- 
mented on  in  the  alleged  libelous  article,  was  ir- 
relevant and  inadmissible. — San  Antonio  Light 
Pub.  Co.  v.  Lewy  (Tex.  Civ.  App.)  574. 


(Tex.  Civ.  App.)  574. 

(D)  DAMAGES. 

{  119.  In  libel  for  charging  plaintiff  witt 
smuggling,  the  measure  of  damages  stated- 
San  Antonio  Light  Pub.  Co.  v.  Lewy  (Tex.  Cir. 
App.)  574. 

f  120.  In  libel  for  charging  plaintiff  vi;i 
smuggling,  exemplary  damages  held  not  recor«i- 
able. — San  Antonio  Light  Pub.  Co.  ▼.  Levy 
(Tex.  Civ.  App.)  574. 

(E)  TRIAL^  JUDGMENT.  AND  REVIEW. 

Applicability  of  instructions  to  case,  aee  TnaL 

ll  251,  252. 
Assumptions  by  judge  as  to  facts  in   instme- 

tions,  see  Trial,  i  192. 
Refusal  of  erroneous  request  for  iostmctioa^ 

see  Trial,  {  261. 
Refusal    of    requests    for   instructions    ali«a<].T 

substantially  given,  see  Trial,  g  260.. 

§  124.  A  charge  in  libel  that  if  the  artida 
published  was  calculated  to  impeach  plainnlTi 
good  name,  etc.,  used  the  words  "^ood  name"  ss 
equivalent  to  reputation,  in  which  sense  xtt 
words  have  always  been  used. — San  Antonio 
Light  Pub.  Co.  v.  Lewy  (Tex.  Civ.  App.)  574. 

S  124.  In  libel  an  instruction  held  not  to  au- 
thorize recovery  for  financial  loss. — San  Anto- 
nio Light  Pub.  Co.  v.  Lewy  (Tez.  Civ.  AppJ 
674. 

i  124.    In   libel   for  charging  plaintiff   witb 

smuggling,  an  instruction  requiring  a  findiu 
for  defendant  if  the  statements  complained  c! 
were  made  upon  probable  cause  heU  prop^rlr 
refused.— San  Antonio  Light  Pub.  Co.  v.  Le«7 
(Tex.  Civ.  App.)  574. 

§  124.  In  libel,  where  the  trial  coart  did  not 
submit  an  instruction  as  to  the  effect  of  prob- 
able cause  for  the  jpublication  of  the  libelom 
article,  an  instruction  as  to  what  could  t<e 
considered  in  determining  the  existence  of  pmii- 
able  cause  held  properly  refused,  there  bein; 
nothing  to  which  it  could  apply. — San  Antonia 
Light  Pub.  Co.  V.  Lewy  (Tex.  Civ.  App.)  574. 

V.  KLAWPEB  or  PBOPEHTY  OB 
TITUEL 

ETrror  in  instructions  cured  by  giving  other  ia- 
structions,  see  TVial,  {  296. 

LICENSES. 

For  mining,  see  Mines  and  Minerals,  |  70. 
For  sale  of  intoxicating  liquors,  see  Intoxicatio; 

Liquors,  §8  58-74. 
Injuries  to  licensees,  see  Railroads,  {  35S. 

I.  FOB  oboUPATIOKS  AKD  PBTVX- 
UBOES. 

Class  legislation,  see  Constitutional  Law,  ! 
208. 

Grant  of  special  privileges,  see  Conatitutional 
Law,  §  205. 

Ordinances  regulating  liquor  traffic,  aee  Intoxi- 
cating Liquors,  {  15. 

g  6.  An  ordinance  licensing  hackmen,  anJ 
regulating  the  use  of  streets,  AeM  a  reasonable 
exercise  of  the  power  conferred  by  the  chartrr 
of  the  city.— Kissinger  v.  Hay  (Tex.  Civ.  App) 
1005. 

g  7.  An  ordinance  held  not  void  on  the 
ground  that  it  gives  municipal  authorities  dis- 
cretionary power. — Kissinger  v.  Hay  (Tex.  Civ. 
App.)   1005. 
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LOANS. 

By  insurance  companies,  see  Insurance,  i 
179%. 

LOCAL  ACTIONS. 

See  Venne,  {  4. 

LOCAL  LAWS. 

See  Statutes,  IS  71-93. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liqoors,  see  Intoxicating 
Liquors,  §§  32-S4. 

LOGS  AND  LOGGING. 

Liability  of  lumber  company  for  obstructing 
naTigable  waters  by  booms,  see  Navigable 
Waters,  J  21. 

Liquidated  damages  for  breach  of  logging  con- 
tract, see  Damages,  |  79. 

Nayigability  of  stream  for  floating  timber,  see 
Navigable  Waters,  f  1. 

Transitory  character  of  action  of  assumpsit  for 
cutting  and  removing  timber,  see  Venue,  I  4. 

(  3.  Evidence  held  to  show  that  a  contract 
for  the  sale  of  standing  timber  was  executed 
by  the  owner. — McCoy  v.  Praley  (Ky.)  444. 

$  3.  A  sale  of  standing  timber,  fixing  no  time 
for  the  removal  thereof,  passes  an  equitable 
interest  in  the  real  estate.— McCoy  v.  Fraley 
(Ky.)  444. 

S  3.  Where  the  vendor  of  standing  timber 
died  before  the  trees  were  measured,  counted, 
and  marked,  the  chancellor  properly  directed 
his  commissioner  to  go  on  the  land,  and  ascer- 
tain the  number  of  trees  which  passed  to  the 
purchaser  under  the.  contract.— McCoy  v.  Fra- 
ley (Ky.)  444. 

I  3.  A  purchaser  of  standing  timber  who  has 
left  the  tops  and  debris  so  as  to  damage  the  land 
held  liable  to  the  owner.— Bates  v.  Burt  & 
Brabb  Lumber  Co.  (Ky.)  820. 

LOOKOUT. 

From  trains,  duties  of  railroad  in  respect  to 
employ^,  see  Master  and  Servant,  g  137. 

LOST  INSTRUMENTS. 

Appellate  jurisdiction  in  action  on  as  depend- 
ent on  whether  title  to  real  estate  is  involved, 
see  Courts,  {  231. 

{  23.  In  trespass  to  tir  title,  evidence  held 
to  sustain  a  finding  of  the  execution  and  de- 
livery of  a  lost  deed  under  which  defendants 
claimed  title.— McDonald  v.  Hanks  (Tex.  Civ. 
App.)  604. 

LUMBER. 

See  Logs  and  Logging. 

•      LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

DanjrerouB  machinery,  see  Negligence,  i  23. 
Liability  of   employer  for  defects,   see   Master 
and  Servant,  §§  ^5.  121,  286.  295. 


See  Libel  and  Slander,  H  48-68. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment. 

IV.  TERMIKATIOir   OF   PROBECU- 
TIOH. 

Right  of  action  to  set  aside  conveyance  by  de- 
fendant pending  termination  of  prooocntion  of 
plaintiff,  see  Fraudulent  Conveyances,  (  6t>. 

MANDAMUS. 

To  compel  filing  statement  of  facta  for  porpos; 
of  review,  see  Appeal  and  Error,  {  STL 

Z.  KATUKE  Ain>   OBOUIIDS  IH  -OEM- 

{  1.  Mandamus  under  Civ.  Code  Prac  §  4TT. 
defined.— Louisville  Home  Telephone  Co.  r.  Otj 
of  Louisville  (Ky.)  855. 

§  10.  Mandamus  cannot  be  maintained,  nii- 
less  there  is  a  legal  right  in  the  applican:. 
and  the  corresponding  duty  imposed  on  tbt: 
respondent — Louisville  Home  Telephone  Co.  r. 
City   of  LouUville   (Ky.)   855. 

{  23.  A  private  person,  who  shows  a  dine: 
and  special  interest  in  himself,  may  apply  for 
mandamus  to  enforce  a  public  duty. — L<onisviU« 
Home  Telephone  (3o.  v.  City  of  LiOnisvil> 
(Ky.)  856. 

S  23.  "Direct  and  special  interest"  entitlii^ 
a  private  individual  to  mandamus  defined.— 
Louisville  Home  Telephone  Co.  ▼.  City  of 
Louisville  (Ky.)  855. 

S  23.  An  application  b^  private  individoi:$ 
held  insufficient  to  show  in  them  sudi  privat- 
right  as  entitled  them  to  mandamus  to  com[vj 
the  sale  of  a  telephone  franchise. — Loaisvilk 
Home  Telephone  Co.  v.  City  of  Louisvilk 
(Ky.)  855. 

H.  SUBJECTS  Ain>  PURPOSES  OF 
BELIEF. 

(B)  ACTS  AND  PROCEEDINGS  OR  PUB- 
LIC OFFICERS  AND  BOARDS 
AND  MUNICIPALITIES. 

Mandamus  to  state  auditor,  see  States,  {  201. 

§  112.  Where  a  city  contracts  a  debt,  whn 
its  indebtedness  already  exceeds  the  limit  Sl- 
ed by  Const.  {  158,  held,  that  it  cannot  be  re- 
quired to  levy  a  tax  to  pay  it.— City  of  Bard- 
well  V.  Southern  Engine  &  Boiler  Works  (Ky.' 
97. 

m.  JUBISDICTION.  PBOGEEDXMOS. 
AND  BEUEF. 


Objections  first  raised  on   appeal, 
and  Ekror,  {  174. 


Appeal 


i  148.  Private  individnals  h«U  to  be  proper 
relators,  in  behalf  of  the  public,  to  apply  tor 
a  writ  of  mandamus  to  compel  the  sale  of  i 
telephone  franchise  as  directed  by  ordinance.— 
Louisville  Home  Telephone  Co.  v.  (Tity  of  Louii- 
ville  (Ky.)  855. 

{  154.  An  objection  that  relators,  in  a  mac- 
damus  proceeding  for  the  public  did  not  procr-'l 
in  the  name  of  the  commonwealth  may  be  <• - 
viated  by  amendment. — Louisville  Home  Tt!  - 
phone  Co.  v.  City  of  Louisville  (Ky.)  855. 

{  164.  A  plea,  in  mandamns  to  compel  tb<- 
Auditor  of  state  to  issue  a  warrant  to  pay  a 
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the  rear,  the  fact  that  one  ol  the  engines  of 
the  leading  train  was  lealty  held  not  the  prox- 
imate cause  of  the  injury. — Louisville  &  N.  B. 
Co.  V.  Keiffer  (Ky.)  433. 

(C)  METHODS  OF  WORK,  RULES,  AND 
ORDERS. 

Question  of  law  or  fact,  see  post,  S  285. 

Title  of  act  forbidding  railroad  to  run  trains 
out-side  of  yard  limits  with  less  than  specified 
number  of  men,  see  Statutes,  {  llOV^. 

I  130.  That  a  business  might  have  been  car- 
ried on  in  a  less  dangerous  manner  is  imma- 
terial, where  the  servant  has  been  sufficiently  in- 
stmcted.— Mitchell  v.  CJomanche  Cotton  Oil  Co. 
(Tex.  Civ.  App.)  158. 

i  137.  In  an  action  for  injuries  to  a  railway 
employ^,  the  breaking  of  a  knuckle  on  a  double- 
header  train  held  not  actionable  simply  be- 
cause the  train  was  run  as  a  double-header. — 
Louisville  &  N.  R.  Co.  v.  KeiSEer  (Ky.)  433. 

{  137.  To  make  a  railroad  company  liable 
for  injury  to  a  brakeman  from  movement  of  a 
train,  held,  the  movement  must  be  shown  to 
have  been  with  unnecessary  force  and  not  of 
a  usual  character. — Matthew's  Adm'r  t.  Louis- 
ville &  N.  R.  Co.  (Ky.)  459. 

S  137.  Statement  of  duty  of  railroad  aa  to 
lookout  on  train  backed  in  a  town  by  a  place 
where  another  train  was  taking  water. — Louis- 
ville &  N.  R.  Co.  V.  Schroader  (Ky.)  874. 

f  145.  Rule  of  a  railroad  as  to  lookout  on 
a  train  "pushed"  by  an  engine  held  to  apply, 
the  engine  being  behind  the  cars,  whether  it  is 
going  backward  or  forward. — Louisville  &  N. 
R.  Co.  V.  Schroader  (Ky.)  874. 

i  149.  The  fact  that  a  foreman  of  railroad 
section  hands  ordered  one  of  them  to  break  a 
bolt  holding  a  rail,  which  was  part  of  their 
regular  work,  held  not  to  render  the  master  lia- 
ble for  an  Injury  to  another  section  hand  from 
the  breaking.— St.  Louis,  I.  M.  &  8.  Ry.  Co. 
V.  Jamison  (Ark.)  41. 

{  149.  Railroad  section  bands  whose  prin- 
cipal duty  was  to  remove  old  rails,  often  neces- 
sitating the  breaking  of  the  bolts  joining  them, 
held  presumed  to  know  how  to  do  the  breaking 
and  that  it  was  not  the  foreman's  duty  in  or- 
dering a  bolt  broken  to  direct  the  method  of 
doinj  it.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Jamison  (Ark.)  41. 

i  149.  An  employe  injured  while  attempting 
to  carry  a  machine  pursuant  to  the  order  of 
the  foreman  held  entitled  to  recover  for  the 
injury  sustained.— Louisville  &  N.  R.  Co.  v. 
Mahan  (Ky.)  886. 

(D)  WARNING  .\ND  INSTRUCTINO 
SERVANT. 
i  153.  A  master  need  not  warn  a  servant, 
though  an  infant,  of  ordinary  risks  and  dan- 
gers which  are  known  to  the  servant. — Mitchell 
v.  Comanche  Cotton  Oil  Co.  (Tex.  Civ.  App.) 
16& 

S  156.  A  master  may  assume  that  a  servant 
understands  risks  incident  to  his  employment, 
but  must  warn  him  concerning  those  not  inci- 
dent to  his  employment. — Brandon  v.  Texar- 
kana  &  Ft.  Smith  Ry.  Co.  (Tex.  Civ.  App.)  968. 

{  157.  Where  the  master  warned  and  in- 
structed a  servant  when  he  was  first  employed, 
he  need  not  repeat  the  warning. — Mitcuell  t. 
Comanche  Cotton  Oil  Co.  (Tex.  Civ.  App.)  158. 

(E)  FELLOW  SERVANTS. 

Questions  for  jury,  see  post,  i  287. 

Review  of  question  of  validity  of  fellow  servant 
law  as  dependent  on  necessity  of  determina- 
tion, see  Appeal  and  Error,  {  843. 

S  160.  The  common-law  rule  exempting  a 
master  from  liability  for  injuries  to  bis  serv- 


ant by  a  fellow  servant's  negligence,  prevail- 
ing at  the  place  where  the  injury  occurred  and 
the  cause  of  actions  arose,  governs,  though  tht 
rule  has  been  changed  by  statute  at  the  foraiB. 
—Louisville  &  N.  R.  Co.  v.  Keiffer  (Ky.)  433. 

i  177.  Evidence  keld  not  to  show  negiigeiKe 
of  an  en^neer  in  obeying  a  signal  of  one  brake- 
man,  while  another  was  giving  a  contrary  siic- 
nal.— Matthew's  Adm'r  v.  Louisville  &  N.  B. 
Co.  (Ky.)  459. 

i  177.  A  master  is  not  liable  for  injnries  to 
a  servant  caused  by  the  negligence  of  a  fellov 
servant.— Faulkner  v.  Texas  &  N.  O.  By.  Ca 
(Tex.  Civ.  App.)  765. 

8  198.  Railroad  section  hands  engaged  in  re- 
moving an  old  track  are  fellow  servants,  and 
the  master  is  not  liable  for  an  injary  to  one 
of  them  if  caused  by  the  negligence  of  another. 
—St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Jamitoa 
(Ark.)  41. 

{  198.  Negligence  of  a  brakeman  injurioc 
another  brakeman  held  tliat  of  a  fellow  srrr- 
ant.— Matthew's  Adm'r  v.  Looisville  &  N.  R. 
Co.  (Ky.)  459. 

{  201.  A  master  is  liable  for  an  injair  to  a 
servant  caused  by  the  concurrent  uegligence  of 
a  vice  principal  and  a  fellow  servant.— Jlarcam 
V.  Three  States  Lumber  Co.  (Ark.)  357. 

(F)  RISKS  ASSUMED  BY  SEmVANT. 
{  213.    A  section  band  held  to  have  assoiiH^ 
the  risk  of  injn:^  from  the  breaking  of  bolts  ia 
removing  old  rails.— St.  Louis,  I.  M.  &  S,  Ky. 
Co.  v.  Jamison  (Ark.)  41. 

i  217.  A  railroad  employe  assnmes  sn<-li 
risks  as  are  ordinarily  incident  to  the  servic* 
he  engages  to  perform,  and  such  others,  in- 
cluding negligence  of  the  company's  servactj 
chargeable  to  it,  as  be  Imows  of  or  must  n<>c- 
essarily  have  known  of  in  the  ordinary  dis- 
charge of  his  duties. — Texas  &  N.  O.  R.  Co.  v. 
Jackson  (Tex.  Civ.  App.)  628. 

i  217.  In  an  injury  action  by  a  servant 
against  the  master,  where  it  was  not  sbovB 
that  the  servant  knew  or  should  have  known 
that  the  appliance  which  caused  the  injaiy  was 
defective,  there  was  no  evidence  to  sustain  the 
defense  of  assumed  risk. — Texas  &  N.  O.  B. 
Co.  V.  Jackson  (Tex.  Civ.  App.)  628. 

{  218.  Where  an  infant  servant  has  br» 
properly  instructed  and  warned,  hia  minority 
usually  ceases  to  be  a  factor  of  the  ma<Tpr°s 
liability. — Mitchell  v.  Comanche  Cotton  Oil  Co. 
(Tex.  Civ.  App.)  158. 

S  221.  A  servant  woricing  with  a  defective  ap- 
pliance after  the  master's  promise  to  repair  can 
recover  for  an  injury  sustained  therefrom  with- 
in a  reasonable  time  after  the  promise.— Mar- 
cam  V.  Three  States  Lumber  Co.  (Ark.)  357. 

i  225.  A  servant'  assumee  risks  incident  to 
the  service  he  contracts  to  perform,  but  not 
those  of  a  service  not  embraced  within  the  scope 
of  his  contract.— Brandon  v.  Texarkana  ft  Ft. 
Smith   Ry.   Co.   (Tex.    Civ.   App.)   608. 

(G)  (X)NTRIBUTORY  NEGLIGENCE  OF 
SERVANT. 

{  227.  The  rule  that  the  reciprocal  riihtt 
and  duties  of  the  parties  are  governed  by  the 
law  of  the  place  where  the  tort  occorred  irU 
applicable  to  the  relation  of  master  and  svrr- 
ant.— Louisville  &  N.  R.  Co.  v.  Keiffer  (Ky) 
433. 

8  227._  Emplove  held  not  entitled  to  recover 
for  negligence,  if  also  guilty  of  n^ligence,  with- 
out which  the  accident  would  not  have  occnrrt^. 
—Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Fort- 
ner  (Ky.)  847. 

8  229.  An  employe  hM  bound  to  exeroi«' 
ordinary  care  for  his  own  protection. — Oinrin- 
nati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Fortner  (K.v.) 

847. 
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8  301.  A  railroad  rompany  operating  over 
leased  tracks  held  not  liable  for  the  failure  of  a 
crossing  watchman,  in  the  sole  control  of  th« 
lessor  road,  to  shut  down  gates  or  give  necessa- 
ry warning  of  danger.— WiIIb  v.  Atchison,  T.  A 
S.  P.  By.  Co.  (Mo.  App.)  713. 

{  301.  That  one  was  a  deputy  sheriff  does 
not  show  that  his  act  in  injuring  a  trespasser 
was  official.— Texas  &  N.  O.  R.  Co.  v.  Parsons 
(Tex.)  014. 

§  301.  That  one  was  a  railway  watchman 
does  not  show  that  bis  act  in  injuring  a  tres- 
passer was  that  of  a  servant.— Texas  &  N.  O. 
R.  Co.  V.  Parsons  (Tex.)  914. 

i  301.  In  an  action  against  a  railway  com- 
pany for  injury  to  a  trespasser  inflicted  by  a 
deputy  sheriff  and  watchman,  whether  the  lat- 
ter's  acts  were  ofiBcial  or  those  of  a  servant 
must  be  determined  by  all  the  circumstances 
and  evidence.— Texas  &  N.  O.  R.  Co.  v.  Parsons 
(Tex.)  914. 

I  301.  That  in  shooting  at  one  who  ap- 
proached him  a  railway  watchman  believed 
him  to  be  a  companion  of  trespas-sers  the 
watchman  was  conducting  off  the  premises  does 
not  alter  bis  relation  to  the  company  as  af- 
fecting its  liability  to  one  of  the  trespassers 
who  was  stnick  by  the  bullet.— Texas  &  N.  O. 
B.  Co.  V.  Parsons  (Tex.)  914. 

i  302.  A  master  is  liable  for  the  acts  of  his 
servant  only  when  the  servant  acts  within  the 
scope  of  his  authority. — Robards  v.  P.  Bannou 
Sewer  Pipe  Co.  (Ky.)  429. 

§  302.  The  mere  employment  of  a  watchman 
to  guard  property  did  not  authorize  him  to  shoot 
a  trespasser  who  was  running  away  from  the 
premises. — Robards  v.  P.  Baunon  Sewer  Pipe 
Co.  (Ky.)  429.  ' 

$  302.  A  master  held  liable  for  an  unjusti- 
fiable injury  to  a  third  person  b.v  bis  serviiut 
acting  in  the  general  scope  of  his  employment, 
though  be  disregarded  the  master's  private  in- 
structions.—Robards  V.  P.  Baunon  Sewer  Pipe 
Co.  (Ky.)  429. 

$  302.  Where  it  is  doubtful  whether  a  servant 
injuring  a  third  person  was  acting  within  the 
general  scope  of  his  authority,  the  doubt  will 
Ire  resolved  against  the  master  because  be  set 
the  servant  in  motion. — Robards  v.  P.  Bannon 
Sewer  Pipe  Co.  (Ky.)  429. 

§  302.  The  terms  "course  of  employment"  and 
"scope  of  authority"  held  not  susceptible  of  ac- 
curate definition.— Robards  v.  P.  Bannon  Sewer 
Pipe  Co.  (Ky.)  429. 

8  304.  A  railway  watchman  who  was  con- 
ducting trespassers  out  of  railway  yards  owed 
them  the  duty  to  not  injure  them  through  neg- 
ligent or  reckless  use  of  his  revolver. — ^Texas 
&  N.  O.  R.  Co.  V.  Parsons  (Tex.)  914. 

(C)  ACTIONS. 

i  330.  Evidence,  in  an  action  against  a  rail- 
way company  for  injury  to  a  trespasser,  held 
to  show  that  the  person  who  inflicted  it  was 
employed  by  the  company  as  a  watchman,  and 
was  acting  in  that  capacity  when  he  shot  plaln- 
ti£E.— Texas  &  N.  O.  R.  Co.  v.  Parsons  <Tex.) 
914. 

8  330.  Evidence  held  to  sustain  a  judgment 
against  a  railway  company  for  injury  to  a 
trespasser  shot  by  a  watchman  employed  by  the 
company. — Texas  &  N.  O.  R.  Co.  v.  Parsons 
(Tex.)  914. 

S  332.  If  the  master  employs  a  watchman 
and  authorizes  him  to  use  firearms  iu  his  dis- 
cretion, and  he  shoots  a  third  person  near  the 
premises,  he  is  not  as  a  matter  of  law  acting 
without  the  scope  of  his  employment. — Robards 
T.  P.  Bannon  Sewer  Pipe  Co.  (Ky.)  429. 


MATERIAUTY. 

Of  alteration   of  written    instrument,  see  A- 
teration  of  Instruments. 

MAXIMS. 

Of  equity,  see  EJquity,  §  65. 

MEASURE  OF  DAMAGES. 

See  Damages,  S§  95-124. 

MECHANICS'  LIENS. 

n.  KIOHT  TO  UEH. 

(O  AGREEMENT  OR  CONSENT  OF 
OWNER. 

i  58.  Under  Gen.  St.  1888.  c.  70,  an.  '. 
S  1,  relating  to  mechanics'  liens  mi  pr»r-r; 
held  under  an  executory  contract  of  ta.'.  ■ 
lessee  held  not  to  own  a  lot  under  an  eieni'  ' 
contract,  so  that  a  lien  for  materials  fur  ■ 
ert  would  not  follow  the  lot  on  the  termD.' 
of  the  lease.— Luigart  v.  Lexington  Turf  (  • 
(Ky.)  814. 

i  C3.  Under  Local  &  Private  Laws  1S7I. : 
4,  c.  1073,  applicable  to  Fayette  county  i:'- 
relating.  to  mechanics'  liens  upon  land  av^: 
by  a  married  woman,  one  furnishing  natiri  ' 
under  a  contract  with  the  lessee  of  a  marri- 
woman  held  not  entitled  to  a  lien  upon  the  !>i- 
ed  land.— Luigart  v.  Lexington  Turf  Clnb  iK; 
814. 

I  03.  A  materialman  was  not  entitled  t"  • 
lien  under  Gen.  St.  18.88,  c.  70.  art.  1.  %  1. 1 
ing  a  lien  to  materialmen  upon  real  pror-r-. 
it  the  material  was  furnished  by  contract  o  • 
or  consent  in  writing  of,  the  owner,  wheR ";' 
work  was  done  under  a  contract  with  a  1*»-- 
with  the  owner's  icnowledge,  and  verbal  ' ' 
sent. — ^Luigart   t.   Lexington   Turf  Club  (K<  i 

814.  

VH.  EmPORCEMENT. 

Review  as  dependent  on  theory  of  case  W'-'-- 
see  Appeal  and  Error,  S  171. 

MEETINGS. 

Of  stockholders,  see  Corporations,  8  19T. 

MENTAL  CAPACITY. 

Affecting  validity  of  deed,  see  Deeds,  $5  '^.  - 
Presumptions  as  to  continuance  of  saaiiv.  ^- 
Evidence,  {  67. 

MENTAL  SUFFERING. 

As  element   of  damages   for  failure  to  iH ' ' 
telegram,  see  Telegraplu  and  TelephoDes,  i  '-^ 


MERGER. 


jadpnrt- 


Of  cause  of  action  in  judgment, 

88  570,  632. 
Of  contract,  see  Contracts,  S  245. 
Of  controversy  in  award,  see  Aibitratioii  t 

Award,  i  81. 
Of  estates,  see  Estates,  S  10. 

MINES  AND  MINERALS. 

n.  TITUB.  CONVETAHCES.  AMD 
CONTRACTS. 

(O  LEASES,  LICENSES.  AND  CONTIUCT5 
Release  of  claim  to  royalties,  instriciioii.  ^ 
Release,  8  33. 


Toplos,  dlviBloiu,  &,  BccUou  (!)  NUMBERS  In  thla  Index,  &  Dec.  ft  Amer.  Digs,  ft  Reporter  tndexei  >st<c 


\ 


8  764.  A  municipality  must  keep  cross-walks, 
where  they  pass  over  gutters,  in  reasonably 
safe  condition  in  the  light  of  the  plan  adopted. 
—Gallagher  y.  City  of  Tipton  (Mo.  App.)  674. 

f  76f.  Municipalites  can  maintain  their 
streets  with  the  center  elevated  and  gutters  or 
drains  on  the  sides  to  carry  away  surface  wa- 
ter.—Gallagher  y.  City  of  Tipton  (Mo.  App.) 
674. 

S  768.  While  a  city  is  not  liable  for  injury 
resulting  from  a  danger  inherent  in  the  plan 
adopted  respecting  its  streets  and  cross-wallcs, 
it  is  liable  for  negligent  construction  or  main- 
tenance under  the  plan.— Gallagher  v.  City  of 
Tipton  (Mo.  App.)  674. 

i  783.  That  a  trench  in  a  city  street  which 
had  been  filled  by  the  city  was  filled  the  same 
as  all  such  holes  in  streets  were  filled  would 
not  relieve  the  city  from  liability  for  an  in- 
jury occasioned  thereby. — Heberling  t.  City  of 
Warrensburg  (Mo.  App.)  673. 

S  821.  Whether  a  city  was  negligent  respect- 
ing a  cross-walk  over  a  gutter  held,  under  the 
evidence,  a  jury  question  in  an  action  for  in- 
jury to  a  pedestrian  who  stepped  from  it  at 
night.— Gallagher  t.  City  of  Tipton  (Mo.  App.) 
674. 

S  821.  Whether  a  pedestrian,  who  was  in- 
jured by  stepping  off  a  cross-walk  into  a  gut- 


ter at  night,  was  guilty  of  contributory  negli 
gence,  Aeid  under  the  evidence  a  jury  ques- 
tion.—Gallagher  T.  City  of  Tipton  (Mo.  App.) 


674. 

§  822.  In  the  circumstances,  held  improper  to 
authorize  recovery  by  one  suing  a  city  for  in- 
jury caused  by  stepping  off  a  cross-walk  into 
the  gutter  at  night,  if  a  gqard  on  the  walk 
was  necessary.— Gallagher  v.  City  of  Tipton 
(Mo.  App.)  674. 

(D)  DEFECTS   OR   OBSTRUCTIONS   IN 

SEWERS.  DRAINS.  AND  WATER 

COURSES. 

{  845.  A  petition  in  an  action  against  a 
city  for  flooding  plaintiff's  property  held  to 
state  no  cause  of  action. — ^Harney  v.  City  of 
I^exington  (Ky.)  116. 

Xm.  FI8CAI.  MANAGEICENT.  PTTB- 

UC   DEBT,   SECITRITIEB,   AIOD 

TAXATION. 

(A)  POWER  TO  INCUR   INDEBTEDNESS 

AND  EXPENDITURES. 
i  871.  An  ordinance  modifying  the  terms  of 
nn  existing  telephone  franchise  held  not  invalid 
as  a  release  of  an  indebtedness  or  liability  to 
the  city,  in  violation  of  Const.  §  52. — Louisville 
Home  Telephone  Co.  v.  City  of  Louisville  (Ky.) 
855. 

(B)  ADMINISTRATION  IN  GENERAL.  AP- 

PROPRIATIONS. WARRANTS, 
AND  PAYMENT. 

i  890.  An  ordinance  appropriating  money, 
held,  under  St.  Louis  City  Charter,  art.  5,  §  14 
(Ann.  St.  1906,  p.  4839),  not  to  include  expenses 
of  a  special  committee  appointed  by  a  resolu- 
tion of  the  house  of  delcRates. — State  ex  rel. 
Gavigan  v.  Dierkes  (Mo.)  1077. 

(D)  TAXES  AND  OTHER  REVENUE.  AND 
APPLICATION  THEREOF. 

Appropriation  for  expenses  incurred  by  com- 
mittee appointed  to  investigate  tax  returns, 
see  Municipal  Corporations,  S  890. 

Mandamus  to  compel  lev.v.  see  Mandamus,  §  112. 

{  974.  The  house  of  delegates  of  the  city  of 
St.  Louis,  one  of  the  two  houses  composing  its 


uieraes  (juo.;  i\f((. 

i  986.  Under  St.  1903,  i  2969,  a  dty  of  tht 
first  class,  which  recovered  judgment  tgutsi  t 
water  company  for  school  taxes  previonslj?  u- 
assessed  in  consideration  of  its  free  suppSjii; 
water,  held  not  liable  on  judgment,  where  ch 
court  allowed  it  the  value  of  the  water  lema, 
which  more  than  extinguished  the  jadgmeni- 
Louisvilte  School  Boara  t.  City  of  LoiustO:! 
(Ky.)  883. 

(E)  RIGHTS  AND  REMEDIES  OF  TAX- 
PAYERS. 

Mandamus  to  compel  advertisement  and  sale  at 
telephone  franchise  as  directed  by  ordimnee. 
see  Mandamus,  {{  23,  148. 

MURDER. 

See  Homicide. 

MUTUAL  AID  SOCIETIES. 

See  Beneficial  Associations. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  iS  687-825. 

NAMES.  ' 

Recitals  in  deeds  as  to  identity  of  partiei,  tt; 
Deeds,  S  207. 

NAVIGABLE  WATERS. 

See  Waters  and  Water  Courses. 
River  as  part  of   enclosure  of  land  held  »' 
versely,  see  Adverse  Possession,  {  19. 

I.  BIGHTS  OF  PUBLIC. 

Judicial  notice  of  navigability,  see  EiidoK-. 
§  10. 

I  1.  A  stream  may  be  navigable  for  the  ;'•:■ 
pose  of  floating  timber,  though  not  navi^abl^  t'* 
boats.- Ireland  v.  Bowman  &  Cockr«ll  {K!' 
56. 

S  19.  One  who  is  rightfully  using  navi(ib> 
waters  is  not  liable  for  damages  resultio;  fr-r 
necessary  obstructions  in  such  use.— Orar; 
Lumber  Co.  v.  Thotnpson  (Tex.  Civ.  Ap^l  »'•'■ 

i  21.  A  lumber  company  has  no  right  to  i""^ 
struct  navigable  waters  bv  booms  across  tbiji. 
— Orange  Lumber  Co.  v.  Thompson  (Tei.  C' 
App.)  o(53. 

§  22.  No  right  to  maintain  a  dam  wIk- 
materially  interferes  with  the  floating  of  tiD*--' 
can  be  acquired  by  the  maintenance  of  i  die 
which  is  not  such  an  interference.— Iieluxi  (■ 
Bowman  &  Cockrell  (Ky.)  56. 

i  22.  Right  to  maintain  a  dam  by  pre^"':- 
tion  held  to  extend  only  to  the  height  at  wi.:- 
maintained  for  the  prescriptive  period.— Ire'"' 
V.  Bowman  &  Cockrell  (Ky-)  56. 

i  22.  Degree  of  care  required  of  telepl'."' 
company  maintaining  a  line  over  a  navis». ' 
river  declared. — Heiberger  v.  Missouri  &  K.iii^'> 
Telephone  Co.  (Mo.  App.)  730. 

§  26.  In  an  action  against  a  telepbonr  ex 
pany  for  injuries  sustained  by  the  htn: 
which  plaintiff  was  riding  running  »ftis»i  - 
submerged  telephone  wire,  whether  the  telep^  '* 
company  was  negligent  held  for  the  jury.-l';'" 
berger  v.  Missouri  &  Kansas  Telephone  t 
(Mo.  App.)  730. 
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circumstances  from  which  it  may  be  inferred.— 
St.  Louis,  I.  M.  &  S.  By.  Co.  r.  Gilbreath  (Ark.) 
200. 

(C)  TRIALi    JUDGME5NT,    AND    EBVIBW. 

Giving  undue  prominence  to  particnlar  issue,  aee 
Trial,  {  244. 

t  136.    The  qneetion  of  negligence  Td  non  is 

pnmarily  a  question  of  fact,  aud  becomes  one 
of  law  only  when  the  facts  are  undisputed  and 
only  one  conclusion  can  be  drawn  therefrom. — 
8an  Antonio  Traction  Oo.  v.  Levyaon  (Tex.  Ciy. 
App.)  569. 

S  1S6.  Rale  respecting  submission  of  issnes 
of  negligence  cases  stated.— Boehrens  t.  Brice 
(Tex.  Civ.  App.)  782. 

f  140.  Where  there  Is  room  for  a  difference 
of  opinion  between  reasonable  men  as  to  what  is 
the  proximate  cause  of  an  injury,  the  question 
is  for  the  Jury,  but  otherwise  it  is  tor  the 
court.— Lonisville  &  N.  R.  Co.  ▼.  Keiffer  (Ky.) 
433. 

S  141.  An  instruction  on  negligence,  prevent- 
ing recovery  if  plaintiff  was  not  in  the  exer- 
cise of  ordinary  care  for  her  safety,  lield  er- 
roneous.— Bevis  y.  Vanceburg  Telephone  Co. 
(Ky.)  811. 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  civil  actions,  see  New 

Trial,  f{  103,  lOS,  151. 
Ground  for  new  trial  in  criminal  prosecution, 

see  Criminal  Iaw,  tt  940-942. 

NEWSPAPERS. 

Designation  of  newspaper  in  which  to  publish 
notice  of  order  for  local  option  election,  see 
Intoxicating  Liquors,  |  33. 

NEW  TRIAL 

In  criminal  prosecutions,  see  Criminal  Law, 
ii  940-971. 

Necessity  of  motion  for  purpose  of  review,  see 
Appeal  and  Error,  §i  281-302. 

Review  of  discretionary  rulinra  on  motion  for, 
see  Appeal  'and  Error,  S  977. 

Review  of  rulings  on  motion  for  as  dependent 
on  record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  {  502. 

n.  OBOVNDS. 

(G)  SURPRISE.   ACCIDENT.   INADVERT- 
ENCE. OR  MISTAKE. 
i  90.    Defendants  held  not  surprised  by  plain- 
tiff's testimony  that  he  had  sustained  "flatfoot" 
as  the  result  of  the  injury.— Lorts  &  Frey  Plan- 
ing Mill  Co.  v.  Weil  (Ky.)  474. 

i  91.  In  the  circumstances,  held  an  abuse  of 
discretion  to  allow  plaintiffs  a  new  trial  to 
offer  evidence  omitted  tlirough  mistake  or  over- 
sight of  coonsel.- Paricer  t.  JBritton  (Mo.  App.) 
259. 

i  91.  Rule  respecting  granting  motions  for 
new  trial  stated.- Parker  v.  Britton  (Mo.  App.) 
259. 

(H)  NEWLY  DISCOVERED  EVIDENCE. 

§  103.  Plaintiff  held  not  entitled  to  a  new 
trial  on  the  ground  of  newly  discovered  evidence. 
—Savage  v.  Cowan   (Tex.   Civ.   App.)  319. 

$  108.  A  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  held  proper- 
ly denied.— Paducah  Ice  Co.  v.  II.  E.  Hall  &  Co. 
(Ky.)  104. 

$  108.  To  entitle  a  party  to  a  new  trial  on 
the  ground  of  newly   discovered   evidence,   the 


evidence  mast  be  of  a  permanent  and  nnerrc; 
character  so  as  to  preponderate  greatly. — Padj- 
cah  Ice  Co.  v.  H.  E.  Hall  &  Co.  (K7.)  101. 


Xn.  PBOOEEPntGg  TO  VROOIIXB 
HEW  TBIAIb 

i  110.  A  new  trial  ma^  be  allowed  aa  t 
ground  not  assigned  therefor. — Parker  v.  Brit- 
ton (Mo.  App.)  259. 

S  131.  Newly  discovered  evidence  held  in«..f- 
ficient  to  justify  a  new  trial. — Lorts  &  Fi^j 
Planing  Mill  Co.  ▼.  Weil  (Ky.)   474. 

NEXT  FRIEND. 

Of  insane  person,  see  Insane  Persons,  {  9L 

NEXT  OF  KIN. 

See  Descent  and  Distribution. 

NONSUIT. 

Before  trial,  see  Edsmissal  and  Xonanit 

NOTICL 

Review  of  ruling  on  motion  to  amend  noti«» 
of  appeal  from  justice  court  as  dependent  r: 
presentation  in  lower  court  of  i^roands  of  it- 
view,  see  Appeal  and  Error,  {  271. 

A*  affecting  particular  dattet  of  pcrtou*. 
See  Carriers,  §§  47.  104,  105,  135,  218;  Pria- 

cipal  and  Agent,  f  177. 
Purchasers  of  land,  see  Vendor  and  Parcbaser. 

i  231. 

At  affecting  particviar  right*,  dutie»,  and  liabHi- 

tie*. 
Liability  of  carrier  for  delay  in    transportia« 

freight  as  dependent  on  notice  of  special  dds- 

agea,  see  Carriers,   {}   104,   105. 
Liability  of  carrier  for  loss  of   or  injniy  to 

livestock  as  affected  by  notice  of  loss,  see  Ca^ 

riers,  {  21& 
Liability  of  carrier  for  spedal  damages  for  )f*^ 

of  freight  becaiwe  of  failure  to  notiCy  owiwr 

of  loss,  see  Carriers,  |  135w 

Of  particular  facU,  act*,  or  proceeding*  not 

judicial. 

Delay  in  transportation  or  delivery  c^  live  slock- 

see  Carriers,  %  218. 
Forfeiture  of  lease,  see  Landlord  and  Tenant. 

S  112. 
Increase  in  tax  assessment,  see  Taxation.  S  4S2. 
Loss  insured  against,  see  Insurance,  \  5o!>. 
Loss  of  freight,  liabilitv  of  carrier  for  specie 

damages  because  of  failure  to  notify   owner 

of  loss,  see  Carriers,  8  1%. 
Loss  of  or  injury  to  live  stock,  see  Carriers,  i 

21& 
Nonpayment  or  protest  of  bill  or  note,  see  Bi!N 

and  Notes,  §  394. 
Special    damages    for    deli^    in    transi>ortiBr 

freight,  see  Carriers,  %%  104.  105. 
Termination  of  lease,  see  Landlord  and  Tentai. 

8  103. 
Unrecorded  mortgage,   see  Mortgages,   |   176. 

Of  particular  judicial  proceeding*. 
See  Lis  Pendens. 
Amendment  of  judgment,  see  Judgment.  |  323. 

I  1.  The  fact  that  a  person  could  Icam  of  : 
thing  is  not  equivalent  to  knowledge,  especially 
where  the  facts  alleged  do  not  show  that  thrr* 
was  anything  to  put  him  upon  notice. — McKar- 
land's  Adm'r  v.  Louisville  &  N.  R.  Co.  (Kj.i 
82. 

NUISANCE 

Inability  of  trustee  for  maintenance  of,  mt 
Trusts,  8  235. 
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Maiu<npal  ordinances,  see  Licenses,  §  7;  Mn- 
nicipal  Corporations,  §|  121,  692-628,  680, 
871,  800. 

PARENT  AND  CHILD. 

See  Bastards;  Guardian  and  Ward. 

Care  required  of  railroads  as  to  children,  see 
Railroads,  {  37& 

Fraudulent  conveyances  between,  see  Fraudu- 
lent Conveyances,  §  300. 

Insurable  interest  in  lives  of  each  other,  see  In- 
surance, §  116. 

Right  of  child  to  recover  against  estate  of  par- 
ent for  services  rendered,  see  Executors  and 
Administrators,  |  221. 

§  3.  A  parent  must  support  a  helpless  adalt 
child,  if  able  to  do  so.— Grain  v.  Mallone  (Ky.) 
67. 

J  3.  If  a  parent  is  poor,  and  the  estate  of  his 
ant  children  more  able  to  justly  bear  the  ex- 
pense, held,  that  the  imrent  may  recover  there- 
from for  their  support.— Funk  8  Guardian  v. 
Funk  (Ky.)  419. 

i  15.  Rights  and  duties  of  one  standing  in 
loco  parentis  are  the  same  as  those  of  the  par- 
ent.—Saunders  V.  Alvido  &  Laserre  (Tex.  Civ. 
App.)  992. 

PAROL  EVIDENCE. 

In  civil  actions,  see  Evidence,  §§  397-134. 
In  criminal  prosecutions,  see  Criminal  Law,  i 
429. 

PARTIES. 

Admissions  as  evidence,  see  Evidence,  |  226. 

Character  ground  of  jurisdiction,  see  Appeal 
and  Error,  §  38.  ,   ^ 

Competency  as  witnesses,  see  Witnesses,  g  114. 

Domicile  or  residence  as  affecting  venue,  see 
Venue,  $§  21,  26. 

Interpleading,  see  Interpleader. 

Persons  entitled  to  cancel  deed,  see  Cancellation 
of  Instruments,  {  27. 

Persons .  entitled  to  raise  constitutional  ques- 
tions, see  Constitutional  Law,  |  43. 

Weight  of  testimony  of  party,  see  Evidence,  S 
595. 

In  action$  iy  or  against  particular  clasget  of 
personit.  , 

See  Municipal  Corporations,  §  697. 

In  particular  actions  or  proceeding*. 

See  Creditors'  Suit.  §  28;  Partition,  §  46;  Re- 
plevin, g  22. 

Foreclosure,  see  Mortgages,  §  439. 

For  obstruction  of  highway,  see  Highways,  g 
155. 

For  removal  of  obstruction  in  street,  see  Mu- 
nicipal Corporations,  g  697. 

For  wrongful  execution,  see  Execution,  g  460. 

To  enforce  railroad  liens,  see  Railroads,  g  186. 

To  set  aside  satisfaction  of  judgment  on  bond  of 
seller  of  text-books,  see  Schools  and  School 
Districts,  g  81. 

Judgment  and  relief  as  to  parties,  and  parties 
affected  by  judgments  or  proceedings  thereon. 

Collateral  attack  on  judgment,  see  Judgment,  g 
519. 

Persons  concluded  by  judgment,  see  Judgment, 
I  682. 

Review  as  to  parties,  and  parties  to  proeeedingi 
in  appellate  courts. 

Parties  on  appeal  or  writ  of  error,  see  Appeal 

and  Error.  SS  i;!6-lol. 
Persons  entitled  to  allege  error,  see  Appeal  and 

Error,  S  877. 


8    -Liv,      oaicD,    y    XI. 

Joint  interest,  see  Joint  Adventures. 

H.  DEFEHSAHTS. 

(A)  PERSONS  WHO  MAY  OR  MUST  BE 
SUED. 
Parties  in  suit  to  enforce  railroad  lien,  see  Rtl^ 
roads,  g  186. 

m.   NEW  FABTIE8  AND  CHANGE  OF 
PARTIES. 

New  parties  in  partition,  see  Partition,  \  46. 

V.  DEZXCT8.  OBJECTIONS.  AHD 
AMENDMENT. 

g  75.  In  a  suit  by  administrators  for  set- 
tlement of  an  estate,  a  party  objectinj  on  tw 
ground  of  defect  of  parties  should  sute  tt 
name  of  the  missing  defendant.— Union  Trosi 
&  Savings  Co.  v.  Nfarshall's  Adm'rs  (Kj.)  li 

PARTITION. 

Authority  of  attorney,  see  Attorney  and  (3i«i. 
I  71. 

n.  ACTIONS   POK    PABTITIOH. 

(B)  PROCEEDINGS  AND  RBUEP. 
Instructions   assuming   existence  of  facts,  » 

Trial,  g  191. 

g  46.    Where  in  partition  it  becomes  appanr. 
that    there   are   part    owners    of   the  propem 
sought  to  be  partitioned,  who  are  not  partifs  t 
the  suit,  the  trial  must  be  suspended  unul  tt 
are   brought  before   the  court.— Hess  v.  W' 
(Tex.  Civ.  App.)  618. 

g  51.  Where  in  partition  the  names  and  rw- 
dences  of  all  the  heirs  of  the  deceased  aii«=i'! 
cannot  be  given,  resort  may  be  had  to  tie  sa- 
ute authonzing  service  by  publicatioo  on  n? 
known  heirs.— Hess  v.  Webb  (Tex.  Civ.  AK' 
618. 

g  63.  Plaintiffs  suing  in  partition  for  the  en- 
tire Interests  as  heirs  of  the  deceased  ance."" 
held  required  to  show  that  they  a^^e  m. 
heirs  of  the  ancestor.— Hess  v.  Webb  (Tei.  t:v 
App.)  018. 

g  70.  Whether  the  persons  named  in  petitus 
for  partition  as  the  only  heirs  of  the  a«a~- 
ancestor  were  the  only  heirs  held  lor  tie  ji-n 
—Hess  V.  Webb  (Tex.  Civ.  App.)  618. 

g  75.  A  judgment  in  partition  should  «»\" 
the  shaiJes  of  certain  of  the  heirs  as  shoini  r 
the  evidence,  and  the  judgment  agamst  delt». 
ant  relying  solely  on  limitations  should  wtJ- 
though  the  court  erred  in  proceertmg  lo  «• 
a  partition  without  having  all  of  the  l»ri,r 
in  interest  before  it.— Hess  v.  Webb  (Tei.  U' 
App.)  618. 

I  75.  Where  in  partition  it  did  not  apf  • 
that  plaintiffs  were  the  only  heirs  of  the  de««- 
ed  ancestor,  it  was  error  to  permit  them  t.i  i^ 
cover  any  more  than  their  respective  interi-- 
in  the  premises.— Hess  v.  Webb  (Tex.  Civ.  Al. 
618. 

PARTNERSHIP. 

See  Joint  Adventures. 

Instructions  on  weight  of  evidence  In  action '■■■ 

contribution,  see  Trial,  |  194. 
Liability  as  partnera,  of  stockholders  of  fo"" 

corporations  failing  to  comply  with  condi"'-' 

relative  to  doing  business  in  state,  see  <.^V 

rations,  g  653. 

I.  THE  lOXATION. 

(A)  CREATION  AND   REQUISITK.* 
Pleading  existence  as  a  conclusion,  see  I'l" 
ing.  §  8. 
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Applicability  of  instructiona  to  evidence,  see 
Trial.  §  252. 

Assessment  of  damages,  see  Damages,  {{  206- 
21«. 

Competency  of  juror,  see  Jury,  {  97. 

Damage,  general  or  special,  see  Damages,  {  5. 

Excessive  damages,  see  Damages,  i  132. 

Harmless  error  in  argument  ana  conduct  of 
counsel,  see  Appeal  and  £}rroT,  {  1060. 

Inconsistent  statements  by  witness,  see  Witness- 
es, S  383. 

Measure  of  damages,  see  Damages,  |{  95,  101. 

Pleading  damages,  see  Damages,  if  142-162. 

PERSONAL  PROPERTY. 

Of  married  woman,  see  Husband  and  Wife,  | 
10. 

PETITION. 

For  local  option  election,  see  Intoxicating  Liq- 
uors,  I   32. 

In  pleadinfi^,  see  Pleading,  H  49-67. 

In  proceedings  to  restrain  enforcement  of  jus- 
tice's judgment,  see  Justices  of  the  Peace,  { 
128. 

PHOSPHATE  COMPANIES. 

Condemnation  of  property  by,  see  Eminent  Do- 
main, i  13. 

PHYSICIANS  AND  SURGEONS. 

Mandamns  to  compel  issuance  of  certificate,  lee 
Mandamus,  §  168. 

S  2.  AcU  1904,  p.  100,  c.  34,  regulating  the 
practice  of  medicine,  held  to  require  an  appli- 
cant for  examination  for  certificate  to  pracBce 
to  show  a  diploma  from  a  medical  college,  or 
that  he  was  engaged  in  the  practice  of  medicine 
continuously  from  February  24.  1884,  until  bis 
application. — Webster  v.  State  Board  of  Health 
of  Kentucky  (Ky.)  415. 

{  2.  Acts  1904,  p.  100,  c.  34,  regulating  the 
practice  of  medicine,  held  a  valid  exercise  of  the 
police  power  of  the  state.— Webster  v.  Stale 
Board  of  Health  of  Kentucky  (Ky.)  415. 

i  2.  The  act  of  1893  CLaws  1891-92-93,  p. 
748,  c.  179),  relative  to  empiricism,  which  forms 
a  part  of  Ky.  St.  1903,  c.  85,  entitled  "Medi- 
cine and  Surgery,"  is  repealed  by  Acts  1904, 
p.  100,  c.  34.— Webster  v.  State  Board  of  Health 
of  Kentucky  (Ky.)  415. 

PLATS. 

Description  of  boundaries,  see  Boundaries,  f  10. 
Of  government  survey  of  public  lands,  see  Pub- 
lic Lands,  i  25. 

PLEA. 

In  civil  actions,  see  Pleading,  §{  13&-14d. 

PLEADING. 

Applicability  of  instructions  to  pleadings,  see 
Trial,  §§  251-253. 

Conformity  of  judgment  to  pleadings,  see  Judg- 
ment, §§  251,  2.->2. 

To  sustain  default  judgment,  see  Judgment,  | 
101. 

AUegationi  a$  to  particular  fact*,  act*,  or  tran*- 
action*. 

See  Adverse  Possession,  {  110;  Damages,  {} 
142-1G2;   Judgment,  {  949. 

Estoppel  of  insured  to  claim  under  life  p(dicy, 
see  Insurance,  S  640. 

NeK'ipi''"''-  i"  "W'  iif  street  or  higbwny,  see  Mu- 
nicipal Corpovntioiis,  S  70(i. 


mise,  see  Insurance,  |  579. 

In  action*  by  or  again*t  partintdar  daaae*  o/ 
perion*. 
Se«  Carriers,  {  314. 

In  particular  action*  or  proceeding*. 

See  Contempt,  f  58;  Ejectment.  $  04;  tSoA 
and  Slander,  $§  83-100;  Negligence,  {  119; 
Replevin,  g  58;  Torte,  |  26;  Trespass,  i  41); 
Trespass  to  Try  TiUe,  H  33,  35. 

For  breach  of  contract,  see  Contracts,  {  34& 

For  failure  to  deliver  shipment,  see  Carrieis,  I 
103. 

For  flooding  caused  by  insufficient  drain  in  city, 
see  Municipal  Corporations,  §  845. 

For  injuries  from  fire  caused  by  operatim  of 
railroad,  see  Railroads,  {  478. 

For  injuries  from  obstruction  of  navigable  wa- 
ters, see  Navigably  Waters,  %  26. 

For  injuries  to  passengers,  see  Carriers,  f  311. 

For  injuries  to  tenant  from  defects  in  leaded 
premises,  see  Landlord  and  Tenant.  {169. 

For  loss  of  or  injuries  to  shipment  of  live  stock, 
see  Carriers,  {  227. 

For  obstmctioQ  of  surface  water,  aee  Water* 
and  Water  Courses,  §  126. 

Indictment  or  criminal  information  or  com- 
plaint, see  Indictment  and  Information. 

On  insurance  policy,  see  Insurance,  {  640. 

On  liquor  dealers'  bond,  see  Intoxicating  Liq- 
uors. §  306. 

To  compel  foreclosure  of  mortgage,  s«e  Mort- 
gages, {  418. 

To  enforce  insurance  assessment,  see  Insurance. 
S197. 

To  foreclose  special  tax  bill,  see  Municipal  Cor- 
porations, i  567. 

To  restrain  enforcement  of  justice's  judgment, 
see  Justices  of  the  Peace.  %  128. 

To  restrain  forfeiture  of  lease,  see  Liandlonl 
and  Tenant,  %  111. 

To  set  aside  compromise  of  claim  nnder  insur- 
ance policy,  see  Insurance,  |  579. 

To  test  reasonableness  of  rates,  see  Carriets,  i 
18. 

To  try  tax  title,  see  Taxation,  {  809. 

Review)  of  deeitions  and  pleading  in  appdlcU 
court*. 

Amendment  on  appeal  from  justice's  conrt,  sn 
Justices  of  the  Peace,  (  174. 

Harmless  error  in  rulings  on,  see  Ajtpeal  asj 
Error,  U  1039-1042. 

Review  of  discretionaiy  rulings,  see  Appeal  and 
Error,  (  950. 

Review  of  rulings  on  as  dependent  on  cross  as- 
signment of  errors,  see  Appeal  and  Krror.  U 
719,  747. 

Review  of  rulings  on  as  dependent  on  presenta- 
tion in  lower  conrt  of  grounds  of  review,  see 
Appeal  and  Error,  §  193. 

Review  of  rulings  on  as  dependent  on  record 
on  appeal  or  writ  of  error,  see  Appeal  and 
Error,  |  518. 

I.  rOKM  AWP  AMJEGATIOWS  IX 
OEMEHAI,. 

f  8.  An  allegation  in  a  counterclaim  that 
defendant  was  damaged  in  a  stated  sun  held 
a  mere  conclusion. — Connor  v.  National  Boofinf 
&  Supply  Co.  (Ky.)  122. 

i  8.  Allegations  in  action  by  a  co-operatiTe 
insurance  association  to  recover  a  delinqoeot 
assessment  and  enforce  its  lien  held  insoS- 
cient  to  state  a  cause  of  action. — Farmers'  Home 
Ins.  Co.  V.  Carey  (Ky.)  841. 

I  8.  An  answer  held  to  sufficiently  plrad  c<»n- 
trihutorv  negligence. — Sissel  v.  St.  Ixiuis  &  S. 
F.  R.  Co.  (Mo.)  11(M. 


Topics,  dlviBloQS,  &  section  (3)  NUMBERS  In  this  Index,  &  Dec.  &  Amer.  Digs.  &  Reporter  Indexes  mgf* 


§  237.  Under  Civ.  Code  Prac.  i  134,  the  al- 
lowance of  an  amendment  to  the  petition  to 
make  it  conform  to  the  proof  held  proper. — 
Paducfih  Ice  Co.  v.  H.  E.  Hall  &  Co.  (Ky.)  104. 

i  245.  A  trial  amendment  of  a  petition  in  a 
personal  injury  case  held  within  the  discretion 
of  the  court.— Louisville  &  N.  R.  Co.  v.  Brown 
(Ky.)  465. 

§  246.  It  is  error  to  refuse  to  allow  an 
amended  petition  containing  matter  germane 
to  the  cause  of  action  set  out  in  the  original 
petition,  offered  before  the  filing  of  the  answer. 
—Alexander  v.   Gardner  (Ky.)   906. 

i  248.  Complainants,  having  sued  to  cancel 
certain  notes  given  for  the  price  of  a  machine, 
held  entitled  to  file  an  amended  petition,  claim- 
ing damages  for  breach  of  warranty,  without 
additional  process. — Pennebalcer  Bros.  v.  Bell 
City  Mfg.  Co.  (Ky.)  829. 

§  248.  An  amended  petition  in  an  action  for 
rent  under  a  written  lease  held  not  the  state- 
ment of  a  new  cause  of  action. — Clarkson  t. 
Lee  (Mo.  App.)  724. 

§  248.  A  trial  amendment,  which  in  effect 
only  alleged  a  new  reason  or  ground  why  plain- 
tiff's right  to  recover  first  alleged  in  his  original 
petition  should  prevail,  was  not  a  new  cause  of 
action. — Adams-Burlce-Simmons  Co.  v.  Johnson 
(Tex.  Civ.  App.)  176. 

§  252.  Where,  though  evidence  might  have 
been  admissible  under  the  original  petition,  that 
petition  having  been  abandoned  by  amendment, 
and  the  evidence  being  irrelevant  under  the 
amended  petition,  it  was  properly  excluded. — 
Symmes  v.  Rose  (Ky.)  97. 

)S  252.  By  amending  his  petition,  plaintiff 
held  to  have  abandoned  the  ground  of  his  suit 
asserted  in  the  original  petition. — Symmes  v. 
Rose  (Ky.)  97. 

S  252.  An  allegation  in  an  amended  com- 
plaint not  objected  to  as  pleading  a  new  canse 
of  action  held  not  a  waiver  of  a  claim  for  loss 
of  earnings  prior  to  the  date  it  was  filed.— Smith 
V.  St.  Louis  Transit  Co.  (Mo.  App.)  216. 

S  254.  Where  an  amended  and  substituted 
petition  is  filed  in  lieu  of  the  original  petition 
and  its  amendment,  held,  that  a  purpose  is  in- 
dicated to  rely  upon  the  amended  and  substitut- 
ed petition  as  alone  stating  the  cause  of  action, 
and  whether  it  is  demurrable  depends  upon  its 
allegations  alone.— Robarda  v.  P.  Bannon  Sewer 
Pipe  Co.  (Ky.)  429. 

Vm.   FBOFEBT.   OYER.   ATTD  HX- 
HIBITS. 

i  311.  An  exhibit  referred  to  therein  will 
not  aid  a  defective  pleading. — Sumner  v.  Grifin 
(Ky.)  422. 

XI.   MOTIONS. 

§  309.  If  two  inconsistent  causes  of  action 
were  asserted  in  the  same  petition,  or  one  of 
them  was  asserted  by  amendment,  the  trial 
court  should  require  plaintiff  to  elect  on  which 
he  would  stand.— Symmes  v.  Rose  (Ky.)  97. 

xn.  isstr£s.  proof,  anb  variance. 

In  particular  action*  or  proceeding!. 
See  Trespass   to  Try  Title,   §  3.5. 
For  compensation  of  brokers,  see  Brokers,  {  82. 
For  injuries  from  obstruction  of  navigable  wa- 
ters, see  Navigable  Waters,  §  26. 

Xm.  DEFECTS    ANB    OBJECTIONS, 
WAIVER.  AND  AIDER  BY  VER- 
DICT OR  J1TDOMENT. 

t  400.  A  cross-petition,  setting  up  an  inde- 
pendent cause  of  action  againsf  persons  not 
parties  to  the  original  suit,  is  not  a  misjoinder 
of  actions,  objection  to  which  would  be  waived 


by    filing    an    answer. — Mattingly    r.  Evend' 
(Ky.)  447. 

i  406.  In  an  action  against  a  life  insnniir 
company  to  recover  the  amount  of  a  premim 
note  delivered  to  defendant's  agent,  general  ii- 
legations  of  fraud  in  the  complaint  were  inS- 
cient,  in  the  absence  of  a  special  exception- 
Mutual  Reserve  Life  Ins.  Co.  v.  Seidsl  (Tex 
CiT.  App.)  945. 

{  406.  An  objection  that  the  petition  in  ai 
action  for  breach  of  contract  shows  on  its  fai* 
that  the  contract  is  illegal  goes  to  the  sutstaK- 
of  the  petition,  and  may  be  made  at  any  sa:- 
of  the  proceedings. — Redland  Fruit  Co.  v.  Sa^ 
gent' (Tex.  Civ.  App.)  330. 

§  417.  Where,  upon  a  demurrer  to  the  yfi:- 
tion  being  sustained,  plaintiff  amended.  &D'. 
went  to  trial  on  his  amended  petition,  he  cai- 
not  complain,  on  appeal,  of  error  in  Eustainiii; 
the  demurrer,  or  assert  that  the  original  peL- 
tion  was  his  real  cause  of  action.— Synunes  t. 
Rose  (Ky.)  07. 

§  433.  A  petition  not  objected  to  before  trii. 
held  sufficient  to  sustain  a  jadgment  for  iai.- 
ages  for  injuries  to  a  minor  servant  reqni^' 
to  operate  a  machine  contrary  to  the  su[- 
ute.— Peters  v.  Gille  (Mo.  App.)  706. 

PLEDGES. 

Of  corporate  stock,  see  Corporations,  {  123. 
Priorities    of   widow's    right    to  yearly  all.-- 

ance  over  lieu  of  pledge,  see  Eseoutors  a:. 

Administrators,  {  182. 

j5  11.  A  mere  promise  by  a  debtor  that  '-■ 
will  hold  certain  proi)<>rty  exclusively  liabU  : 
a  particular  debt  without  delivery  of  it  «£  t; 
kind  TieW  not  to  constitute  a  pledge  of  so ' 
property.- Little  v.  Berry  (Ky.)  WZ 

i  25.  The  general  doctrine  is  that  the  n-i  ' 
al  of  a  note  secured  by  collateral  security  i  - 
not  release  the  collateral. — Moiehead  v.  C.'- 
zens'  Deposit  Bank  (Ky.)  501. 

§  30.  Mere  delay  of  ^lajptiff  in  enforcici  ■■  • 
lateral  securities  given  it  by  defendant  JnW' ' 
to  relieve  defendant  of  liability. — Loeb  v.  C*' 
man  Nat.  Bank  (Ark.)  1017. 

POLICE  POWER. 

Of  municipality,  see  Municipal  Corporatioin.  '■' 

592-62a 
Regulating  practice  of  medicine,  see  Physicii'- 

and  Surgeons,  §  2. 

POLICY. 

Of  insurance,  see  Insurance. 

POLITICAL  RIGHTS. 

Suffrage,  see  Elections. 

POLLUTION. 

Of  water  course,  see  Waters  and  Water  Conts- 
S  76. 

POOL. 

Criminal    prosecution    for    selling  pooled/^ 
without  the  pool  agent's  consent,  jurisdi ; 
dependent  on  locality  of  offense,  see  Cri.uiu 
Law,  {  97. 

POPULATION. 

Judicial  notice,  see  Evidence,  3  12. 

POSSESSION. 

See  Adreise  Possession. 
In  suit  to  quiet  title,  see  Quieting  Title,  { li 
Of  demised  premises,  see  Landlord  and  Tenir 
§§   134,   277-318. 
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PRINCIPAL  AND  SURETY. 

See   Bonds;     Indemnity. 
Maker  of  accommodation  note  as  surety,  see 
Bills  and  Notes,  |  122. 

Burette*  on  bondt  in  judiciai  proceeding*. 
See  Bail;    Garnishment,  |  244. 
Traverse  bonds  in  forcible  detainer  proceedings, 
see  Landlord  and  Tenant,  |  291. 

(A)  BETWEEN  INDIVIDUALS. 
Parol  evidence  of  relation,  see  Evidence,  {  423. 

H.  NATURE  AND  EXTENT  OF  UIA- 
BIUTT  OF  STTRETT. 

Computation  of  interest  as  against  surety,  see 
Interest,  J  39. 

S  82.  Where  a  bond  securing  a  building  con- 
tract is  executed  subsequent  thereto,  held  tb&t 
a  stipulation  in  the  bond  modifies  a  stipulation 
in  the  contract  so  far  as  inconsistent,  and  the 
bond  controls  bo  far  as  the  surety  is  concerned. 
— Hax-Smith  Furniture  Co.  t.  Toll  (Mo.  App.) 
650. 

TO.  DISOHABOE  OF  SUBETT. 

8  100.  Building  specifications  and  bond  con- 
sidered, and  changes,  made  by  the  owner  and 
contractor  voluntarily ,JkeW  not  to  discharge  the 
surety  on  the  bond.— Hax-Smith  Furniture  C5o. 
V.  Toll  (Mo.  App.)  650. 

S  105.  A  surety  of  a  note  held  released  from 
liability  on  the  payee  accepting  from  the  maker 
a  renewal  note  in  consideration  of  the  payment 
of  interest  in  advance. — Morehead  v.  Citizens' 
Deposit  Bank  (Ky.)  601. 

I  117.  A  contractor's  surety  held  not  dis- 
charged because  the  owner  made  payments  to 
the  contractor  before  the  building  was  com- 
pleted and  the  contractor  abandoned  his  con- 
tract.—Litchgi  V.  Gottlieb  (Mo.  App.)  1134. 

S  129.  The  fact  that  an  attorney  of  a  sure- 
ty on  a  note  offered  to  pay  the  note  under  the 
mistaken  belief  that  the  surety  was  liable,  when, 
as  a  matter  of  fact,  he  bad  been  released,  did 
not  estop  the  surety  from  defending  on  the 
ground  that  he  had  been  rpleased. — Morehead  v. 
Citizens'  Deposit  Bank  (Ky.)  501. 

f  129.  Evidence  held  not  to  estop  the  surety 
on  a  note  from  relying  on  his  release  from  lia- 
bility because  of  tne  payee  accepting  from  the 
maker  a  renewal  note  in  consideration  of  the 
payment  of  interest  in  advance.— Morehead  v. 
Citizens'  Deposit  Bank  (Ky.)  501. 

XV.  REMEDIES  OF  OREDITOR8. 

Revival  of  judgment  against  surety,  see  Judg- 
ment, (  868. 

PRIORITIES. 

Of  counties  over  other  creditors,  see  Counties, 

I  130%. 
Of  lien  for  insurance  assessment,  see  Insurance. 

I  197. 
Of  mortgages,  see  Mort^ges,  ({  151-186. 
Of  municipality  as  against  other  creditors,  see 

Municipal  Corporations,  {  255^. 

PRIVATE  NUISANCE. 

See  Nuisance,  §|  4-50. 

PRIVATE  ROADS. 

Rights  of  way,  see  Easements. 

PRIVILEGE. 

Of  married  women,  see  Husband  and  Wife,  S§ 

85.  86. 
Of  witness  as  to  testimony,  see  Witnesses,  {  306. 


PRIVILEGED  COMMUNICATIONS. 

Defamatory  communications,  see  Label  and 
Slander,  ||  48-JS6. 

PROBATE 

Of  wiU,  see  Wills,  {§  229-434. 

PROCEDURE. 

See    cross-references    under   Practice, 

PROCESS. 

Effect  of  appearance,   see  AppearanesL 

In  actions  again»t  particular  clattet  of  pertam*. 
Foreign  corporations,  see  Corporatiaiu,  %  eeSL 

In  particular  action*  or  proceedinff*. 
See  Divorce,  |  79. 

Particular  form*  of  torit*  or  other  proee**. 
See    Arrest;     Ezecntion;     Gamiduoent;     In- 
junction;   Mandamus;    B^levin;    Seqaestn- 
tion. 

I.  NATURE,  ISSUANCE,  REQUISITES, 
AND  VAXIDITT. 

Form  of  process  in  justice  court,  see  Jnstins 
of  the  Peace,  t  80i. 

H.  SERVICE. 

(A)  PERSONAL   SERVICE   IN  GENERAL. 

Service  of  process  on  nonresident  as  insuScient 
to  sustain  judgment,  see  Judgment,  |  17. 

(C)  PUBLICATION  OR  OTHER  NOTICE. 

To  unknown  heirs  in  partition,  see  Partition, 
»6L 

rv.  ABUSE  OF  PROCESS. 

Remedy  at  law  for  malicious  abuse  of  pn>(v<3 
as  affecting  right  to  injunction,  see  lujnnv- 
tion,  {  33. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  Intoxi- 
cating Liquors. 

PROOF. 

Of  death,  see  Death,  i  4. 
Of  loss  insured  against,  see  Insurance,  S  550. 
Taking  additional   proofs  on  appeal,  see  Ap- 
peal and  Error,  {  891. 

PROPERTY. 

Commission  of  homicide  in  defense  of  property. 

see  Homicide,  (  124. 
Constitutional  guaranties  of  rights  of  property. 

see  Constitutional  Law,  8S  02.  109.  298. 
Covered  by  insarance  policy,  see  Insurance,  i 

163. 
E^states,  see  Estates. 

Of  particular  clatiei  of  persons. 
See  Corporations,  f  312;. 
Married  women,  see  Husband  and  Wife.  {  1<\ 

Particular  tpeciei  of  propertp. 
See  Animals;    Fixtures;   Franchises;   Imprort- 

ments;  Mines  and  Minerals. 
Standing  timber,  see  Logs  and  Logging. 

Transfer*  and  other  matter*  afeeting  title. 
See  Adverse  Possession. 
Dedication  to  public  use,  see  Dedication. 
Insurance  of  intoxicating  liquors  as  property. 

see  Insurance.  {  12(i. 
Taking  for  public  use.  see  ESminent  Domain. 
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QUIETING  TITLE. 

Distlnrplsbed  from  action  to  restrain  trespass, 
■ee  Trespass,  f  40. 

Taking  additional  proofs  on  appeal,  see  Ap- 
peal and  Error,  g  891. 

X.  RIGHT  OF  ACTION  AITO  DEFENSES. 

i  7.  Where  a  deed  is  deliTered,  its  mere  rec- 
ord alone  held  to  give  no  cause  of  action  to  qui- 
et title.— Creamer  t.  Bivert  (Mo.)  1118. 

I  10.  In  a  suit  to  quiet  title,  plaintiff  must 
succeed,  if  at  all,  on  the  streneth  of  her  own 
title.— Littie  v.  Williams  (Ark.)  340. 

8  12.  That  plaintiff  is  not  in  possession  of 
the  land  does  not  prevent  him  from  suing  to 
have  a  deed  adjudged  to  be  a  mortgage,  to 
cancel  a  deed  by  the  grantee  to  a  third  party, 
and  to  quiet  plaintiff's  title.— Tucker  v.  Wither- 
bee  (Ky.)  123. 

8  12.  Under  St.  1903,  S  H,  plaintiff  in  an  ac- 
tion to  quiet  title  held  required  to  prove  actual 
possession  when  he  sued. — Dupoyster  v.  Dunn 
(Ky.)  880. 

I  14.  Kirby's  Dig.  }{  661-675.  authorizing 
confirmation  of  tax  titles,  provided  two  years' 
taxes  shall  have  been  paid,  held  not  to  apply  to 
adversary  suits  to  litigate  conflicting  titles  and 
quiet  the  superior  one,  so  as  to  require  an 
allegation  of  plaintiff's  payment  of  such  taxes. — 
Knauff  T.  National  Cooperage  &  Woodenware 
Co.  (Ark.)  28. 

n.  PBOOEEDINOS  AND  BELIEF. 

(Construction  of  stipulations,   see  Stipulations, 

8  14. 
Harmless  error,  see  Appeal  and  Error,  8  1042. 

RAILROADS. 

See  Street  Railroads. 

As  employers,   see  Master  and   Servant. 

Authority  of  sheriff  to  appoint  or  detail  depu- 
ties to  act  ns  watchmen  over  railroad  proper- 
ty, see  Sheriffs  and  0>nstables,  8  18. 

Carriage  of  goods  and  passengers,  see  Carriers. 

Franchise  tax  on  corporation  owning  tank 
oars  transtiorted  by  railroad  on  a  mileage 
hasis,  see  Taxation,  §  117. 

Liability  of  railroad  company  for  act  of  watch- 
man in  shooting  at  allei^ed  trespasser,  see 
Master  and  Servant,  i  301. 

Liability  of  raili-ond  company  for  false  impris- 
onment by  policemen  employed  at  station,  see 
False  Imprisonment.  §  1.5. 

X.  CONTROL  AND  REGULATION  IN 
GENERAL. 

Failure  to  keep  in  reoair  a  bridge  over  its 
track,  sufficiency  of  indictment,  see  Nuisance, 
8  91. 

8  4.  A  railroad  is  a  public  highway,  conduct- 
ed and  operated  for  the  public's  benefit. — Heil- 
bron  V.  St.  Louis  Southwestern  Ry.  Co.  of  Texas 
(Tex.  Civ.  App.)  610,  979. 

V.  RIGHT  OF  TXTAT  AND  OTHER  IN. 
TERESTS  IN  LAND. 

(Jancellation  of  deed  to  railroad  right  of  way, 
see  Cancellation  of  Instruments,  8  47. 

Railroad  as  tenant  in  common,  see  Tenancy  io 
Common,  g|  3,  40. 

8  67.  A  deed  conveying  a  railroad  right  of 
way  held  supported  by  a  sufficient  considera- 
tion.—Forsythe  v.  Southern  Ry.  in  I'ventucky 
(Ky.)  85. 

8  'f2.  A  railway  right  of  way  deed  held 
to  require  the  company  to  maintain  its  bridges 
and  culverts  so  that  the  natural  flow  of  water 


18  not  obstructed.— St.  Louis,  I.  IE.  ft  S.  Ry.  Cs. 
V.  Hardie  (Ark.)  31. 

VX.  OOHSTRITOXION.   MIAIWTBirAHCE. 
AND  EQIIXFMBHT. 

Decision  that  party  is  entitled  to  a  farm  cross- 
ing as  law  of  the  case  on  subsequent  appeal, 
see  Appeal  and  Error,  8  1007. 

Exercise  of  power  of  eminent  domain,  aee  Emi- 
nent Domain. 

Harmless  error  in  action  to  restrain  obstrse- 
tion  of  farm  crossing,  see  Appeal  and  Error. 
8  1050. 

Obstruction  of  surface  waters  hf  colvert,  an 
Waters  and  Water  Courses,  8  US. 

Remedies  of  abutting  owners  for  obstruction 
of  highway,  see  Highways,  8  Sit. 

Rights  of  purchaser  of  land  aa  affected  bj  is- 
juries  from  railroad  embanluDent  existing  at 
time  of  purchase,  see  Vendor;  and  Patdiaiser. 
8  21& 

8  102.  Under  Rev.  St.  1899,  8  1105  (Ann.  St. 
1906,  p.  945),  a  landowner  held  entitled  to  stk 
for  dajnages  from  a  railroad's  failure  to  coo- 
struct  a  farm  crossing  as  required  by  the  stat- 
ute.—Price  V.  St.  Louis,  K.  C.  &  0.  K.  Co.  (Mo. 
App.)  1136. 

8  104.  Evidence  held  not  to  show  the  exist- 
ence of  a  roadway  under  a  trestle  in  a  tail- 
road  roadbed  at  the  time  a  railroad  cMnpaay 
purchased  the  property. — Forsythe  v.  Sootlien 
Ry.  in  Kentucky  (Ky.)  85. 

8  113.  A  railroad  company  obstmoting  a 
farm  crossing  held  liable  for  any  injurr  to  the 
owner  of  the  farm  in  consequence  tbereof.— 
Illinois  Ont.  R.  Ck>.  v.  Wilson  (Ky.)  905. 

8  114.  In  an  action  against  a  railroad  fai 
damajre  to  adjacent  property,  caused  by  ex- 
cavating in  a  road  which  the  compaiiy  claimed 
was  a  part  of  its  right  of  way,  evidence  keU 
to  show  that  the  property  had  been  actually 
damaged  by  the  excavation. — Heilbron  v.  St. 
Louis  Southwestern  Ry.  Co.  of  Texas  Ctex.  Civ. 
App.)  610,  979. 

▼n.  SALES.  LEASES.  TRAFFIC   CON- 
TRACTS. AND  CONSOLIDATION. 

8  129.  A  railroad  company  purchasing  tb< 
property  of  a  railroad  company  held  not  bouot'. 
to  maintain  farm  crossings. — Foeythe  v.  South- 
ern Ry.  in  Kentucky  (Ky.)  85. 

8  129.  A  railroad  company  purchasing  the 
property  of  a  railroad  company  held  not  entitled 
to  deprive  the  owner  of  the  land  of  the  use  of  • 
farm  crossing  in  existence  at  the  time  of  tb» 
purchase. — Forsythe  v.  Southern  Ry.  in  Ken- 
tucky (Ky.)  85. 

Vm.  INDEBTEDNESS.  SEdTRTTIES. 
LIENS.  AND  MORTGAGES. 

(B)  PORBCLOSURE  OF  LIENS  AND 
MORTGAGES. 
8  186.  In  an  action  against  a  railroad  com- 
pany to  enforce  a  lien  for  defendant's  subcon- 
tractors, the  latter  held  not  necessary  parties.— 
Robinson  v.  St.  Lonis,  I.  M.  &  S.  By.  Co.  (Arfc.1 
1008. 

X.   OPIi^ElATION. 

Expert  testimony  as  to  operation  of,  aee  Eri- 
dence,  8  539%. 

(B)  STATUTORY,  MUNICIPAL.  AND  OF- 
FICIAL REGUI.ATIOXS. 

Title  of  act  forbidding  railroad  to  ma  traiiK 
outside  of  yard  limits  with  less  than  a  spp,- 
ified  number  of  men,  see  Statutes,  8  111)'^. 

(D)  INJURIES  TO  LICRNSRP.S  OR  TREJi 
PASSERS  IN  GENERAL. 

8  276.  Railroad  company  held  bound  to  »?■ 
ercise    ordinary    care    not    to    injure    a    child. 
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Co.  (Ky.)  442. 

{  359.  One  walking  along  a  ^ath  in  a  rail- 
way yard,  not  a  public  biEhway,  u  a  trespasser. 
—St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  LaTendusky 
(Ark.)  204. 

{  359.  Rule  respecting  a  railroad  company's 
liability  for  injury  to  trespassers,  stated.— 
Little  Rock  &  M.  Ry.  Co.  t.  RusseU  (Ark.)  1021. 

I  359.  A  railroad  company  does  not  owe  a 
trespasser  any  duty  of  lookout  or  warning. — 
Burton's  Adm'r  v.  Cincinnati,  N.  0.  &  T.  P. 
Ry.  Co.  (Ky.)  442. 

I  359.  A  railroad  company  owes  to  a  tres- 
passer only  the  duty  to  use  ordinary  care  after 
discovering  him  in  peril.— Cincinnati.  N.  O.  & 
T.  P.  Ry.  Co.  T.  ^ris'  Adm'r  (Ky.)  854. 

I  350.  Where,  in  an  action  against  a  railroad 
company  for  injuries  to  a  child  run  over  by  its 
cars,  the  facts  disclosed  created  no  duty  on  the 
part  of  the  company  to  the  child,  there  could  l>e 
no  negligence.— International  &  G.  N.  R.  Co.  y. 
Vallejo   (Tex.)  4, 

{  378.  Trainmen  held,  as  a  matter  of  law)  to 
owe  no  duty  to  a  child  injured  by  being  run  over 
by  cars.— International  &  0.  N.  R.  Co.  v.  Valle- 
jo (Tex.)  4. 

{  378.  To  impose  on  the  crew  of  a  train  the 
duty  to  watch  all  children  about  railroad  yards 
and  tracks  during  the  operation  of  the  train  is 
beyond  the  proper  limitation  of  all  correct  prin- 
ciples of  law.— International  &  Q.  N.  R.  Co.  ▼. 
Vallejo  (Tex.)  4. 

S  387.  Where  a  railroad  company  failed  in 
the  performance  of  its  duties  in  operating  its 
trains,  and  thereby  struck  a  licensee  on  the 
track,  it  was  liable,  unless  the  licensee  was 
guilty  of  contributory  negligence. — Burton's 
AdmV  V.  Cincinnati.  N.  O.  &  T.  P.  Ry.  Co. 
(Ky.)  442. 

{  389.  A  railroad  engineer's  failure  to  use  all 
means  to  prevent  injury,  after  discovering  the 
peril,  is  not  actionable,  unless  the  use  of  such 
means  would  reasonably  have  prevented  the  ac- 
cident.—Parham  y.  Ft.  Worth  &  D.  C.  Ry.  Co. 
(Tex.  Civ.  App.)  154. 

{  S92.  Rule  respecting  railway  company's  li- 
ability for  injuries  to  trespassers  held  inap- 
plicable, where  the  servant's  acts  causini^  the 
injury  are  beyond  his  authority. — St.  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  Lavendusky  (Ark.)  204. 

{  392.  A  railroad  company  held  not  liable 
for  injury  to  a  pedestrian  walking  through  its 
yards.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Laven- 
dusky (Ark.)  204. 

I  394.  In  an  action  against  a  railroad  com- 
pany for  injuries  to  a  person  on  the  track,  a 
general  allegation  of  negligence  in  the  petition 
held  sufficient.— Louisville  &  N.  R.  C3o.  v.  Dal- 
ton  (Ky.)  842. 

{  394.  A  railroad  company  held  liable  it 
those  in  charge  of  a  train  negligently  injured 
a  trespasser,  and  if  he  was  injured  where  no 
lookout  was  required,  and  they  did  not  discover 
him  in  time  to  save  him  from  injury,  that  fact 
would  be  matter  of  defense.- Louisville  &  N.  R. 
Co.  T.  Dalton  (Ky.)  842. 

§  398.  Evidence  held  to  siistain  a  verdict 
that  defendant  railroad  company  was  not  negli- 
gent, proximately  resulting  in  the  death  of 
plaintiff's  decedents,  who  were  trespassing  on 
the  track  when  killed.— Parham  v.  Ft.  Worth  & 
D.  C.  Ry.  Co.  (Tex.  Civ.  App.)  154. 

{  400.  Whether  the  engineer  of  a  train 
which  struck  a  trespasser  asleep  beside  the 
track,  was  negligent  in  not  sounding  the  whis- 


jury  of  the  issue  of  negligence. — Burton's  Adar 
V.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  (Kj.) 
442. 

(  400.    In  an  action  for  death,  evidence  h^ 

to  justify  submission  to  the  jury  only  of  tbe 
questions  whether  the  accident  occurred  at  t 
pike  crossing,  and,  if  so,  whether  defendut'i 
servants  exercised  ordinary  care,  whether  it  o^ 
curred  on  the  track  at  a  point  other  than  i 
crossing,  and  whether  decedent  was  nesligrnt- 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  ▼.  Eari/ 
Adm'r  (Ky.)  854. 

i  400.  In  an  action  for  injuries  throiudi  b>- 
ing  struck  by  a  car  in  front  of  which  piaictif 
was  attempting  to  cross  the  track,  plaintilf  keU 
not  guilty  of  contributory  negligence. — St.  LocU 
Southwestern  Ry.  (Do.  of  Texas  t.  ClaA  Cla. 
Civ.  AppO  169. 

8  401.  A  clause,  in  an  inatmction  in  an  I^ 
tion  for  deaUi  of  plaintiff's  decedent  hy  bein! 
struck  by  defendant's  train  which  was  a  mm 
definition  of  what  the  court  meant  by  "perX* 
hdd  not  objectionable. — Parham  v.  Ft.  Worth  k 
D.  C.  Ry.  Co.  (Tex.  Civ.  App.)  154. 

I  401.  An  instruction  held  not  defecdve  u 
excusing  defendant  railway  company  from  ex- 
ploying  all  means  at  hand  to  avoid  injiirt<;i 
gersons  discovered  in  peril  on  the  track. — Pai- 
am  y.  Ft.  Worth  &  D.  C.  Ry.  Co.  (Tei.  Cii. 
App.)  154. 

(H)  INJURIES  TO  ANIMALS  ON  OR  XEAS 
TRACKS. 

i  415.  A.  finding  of  negligence  in  the  killiE; 
of  mules  by  a  locomotive  held,  warranted. — Tex- 
as Cent.  R.  Co.  v.  Estes  (Tex.  Civ.  App.)  517. 

g  446.  In  an  action  against  a  railroad  coot- 
pany  for  killing  an  animal,  evidence  held  $q£- 
cient  to  go  to  the  juir,  though  wholly  circna- 
stantial.— Texas  &  G.  Ry.  Co.  v.' Pate  (Tex.  a». 
App.)  994. 

§  447.  A  charge  in  an  action  against  a  laVt- 
road  for  killing  an  animal  held  not'  objectios^ 
able  as  authorizing  recovery,  whether  the  aninul 
was  struck  by  the  locomotive  or  not. — Texas  k 
Q.  Ry.  Ck>.  T.  Pate  (Tex.  Civ.  App.)  994. 

(D  FIRBS. 

I  457.  Employ^  of  a  railroad  company  n<^ 
not  assist  in  arresting  a  fire  on  land  adjacent 
to  the  railroad  right  of  way,  unless  the  c<a- 
pany  had  set  the  fire.— Gulf,  C.  &  S.  P.  Ry.  Co. 
y.  Meentzen  Bros.  (Tex.  Civ.  App.)  1000. 

{  465.  Defendant's  negligence  in  permittiat 
fire  to  escape  from  its  locomotive  held  the  prra- 
imate  cause  of  the  burning  of  plain tilTs  bailu- 
ings.— St.  Louis  Southwestern  Ry.  Co.  of  Texu 
V.  Wilbanks  (Tex.  Civ.  App.)  318. 

i  478.  A  petition  for  the  destruction  of 
plaintilf 's  property  by  fire  set  by  a  locomotive 
was  not  required  to  specify  the  immediate  cao-c 
of  the  fire  s  escape. — St.  Louis  Southwestera 
Ry.  Co.  of  Texas  y.  Wilbanka  (Tex.  Civ.  App..' 
318. 

I  480.  To  raise  a  presumption  of  negligran 
of  a  railroad  company  causing  the  destruction  of 
property  by  fire  set  by  its  engine,  there  must  hf 
affirmative  proof  that  the  fire  was  caused  b; 
»jarks  from  the  engine. — Gulf,  C.  &  S.  F.  Rj- 
Co.  y.  Meentzen  Bros.  (Tex.  (Jiv.  App.)  100^. 

i  482.  Proof  that  sparks  from  an  engine  itni- 
ted  property  along  a  railroad  track  hrld  to 
establish  a  prima  facie  case  of  negligence-— 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Meentaen  Bros. 
(Tex.  Civ.  App.)  1000. 
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REDEMPTION. 

From  mortgage,  see  Mortgages,  i  608)^. 

REFERENCE. 

See  Arbitration  and  Award. 
R«view  of  referee's  findings,  see  Appeal  and 
Error,  {{  848,  1022. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments.    . 

REGISTRATION. 

Of  deed,  see  Deeds,  {  88. 

REHEARING. 


See  New  Trial. 
)n 
{ 


On  appeal  or  writ  of  error,  see  Criminal  Law, 
■  1131. 


REISSUE. 

Of  note,  see  Bills  and  Notes,  |  440. 

RELEASE. 

See  Compromise  and  Settlement;   Payment. 

From  liabilitr  on  stock  subscription,  see  Corpo- 
rations, i  84. 

Of  chattel  mortgage,  see  Chattel  Mortgages,  {g 
241,  240. 

Release  of  liability  to  municipality,  see  Munici- 
pal Corporations,  {  871. 

I.  BEQUISITES  Ain>  VAIJI>ITT. 

(  10.  A  release  to  consummate  a  settlement 
for  a  servant's  injuries  based  on  a  mutual  mis- 
take of  fact  predicated  on  a  doctor's  medical 
opinion  as  to  the  employe's  present  condition 
held  no  defense  to  an  action  for  the  servant's  in- 
juries—St.  I>ouis,  I.  M.  &  S.  By.  "Co.  v.  Ham- 
bright  (Ark.)  SU3. 

t  24.  A  servant  held  not  required  to  tender 
the  consideration  for  a  release  as  a  condition  of 
his  right  to  sue  for  injuries  sustained.— St 
Louis.  I.  M.  &  S.  Ry.  Co.  v.  Hambright  (Ark.) 
803. 

n.   0ONSTB1TCTIOM  Ain>  OPERATION. 

{  33.  A  release  by  a  lessor  of  coal  land  held 
not  a  disclaimer  of  his  interest  in  future  royal- 
ties accruing  under  the  lease. — Hatfield  v.  Folio- 
way  (Ky.)  853. 

m.  PI.EADIHO.  EYIDEKCE,  TRIAIh 
AND  REVIEW. 

I  57.  In  an  action  for  injuries  to  a  servant, 
evidence  held  to  sastaiu  a  finding  that  a  release 
of  liability  for  plaintiff's  injuries  pleaded  as  a 
defense  was  obtained  from  him  by  fraud. — St. 
Ix)ui8,  I.  M.  &  S;  Ry.  Co.  v.  Hambright  (Ark.) 

^  RELEVANCY. 

Of  evidence  in  civil  actions,  see  Evidence,  SS 
100-127. 

Of  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  g§  304,  3(i5. 

RELIGIOUS  SOCIETIES. 

Evidencer  of  gift  to,  see  Gif  U,  i  4a 

REMAINDERS. 

See  Life  Estates,  §  23. 


Pleading,  f  40. 

REMOVAL 

Of   school   buildings,   see  Schools  and  SAx-. 

Districts,  {  68. 
Of  standing  timber,  see  Logs  and  Ix^giiif,  i  i 

REMOVAL  OF  CAUSES. 

m.  OmZENSHIF  OR  AUEHAGB  OF 
PARTIEB. 

(B)  SEPARABLE  COXTROVEESIEi 
I  S7.  Where  an  action  is  brought  apioc  i 
defendant  entitled  to  remove  the  caoK.  u^ 
against  one  not  entitled  to  remove,  and  judpurt: 
for  the  latter  was  not  appealed  from,  while  j^^- 
ment  against  the  defendant  entitled  to  rtiK't 
was  reversed,  the  cause  was  not  thereafter  n- 
movable.— Huber  v.  Texas  A  P.  By.  Co.  (la 
Civ.  App.)  984 

REMOVAL  OF  CLOUQ. 

See  Quieting  Title. 

RENEWAL 

Of  insurance,  see  Insurance,  |  145, 

RENT. 

Rights  and  liabilities  of  tenants  in  common.  <» 

'Tenancy  in  Common,  {{  28,  30. 
Rights  of  tenants  in  dower,  see  Dower,  S  ill 

REPEAL 

Of  statute,  see  Statutes,  (  159. 

REPLEVIN. 

H.  JITRISDIOTION.    VENDS,  AID 
PARTIES. 

S  22.  In  replevin  of  a  cow,  the  rtfual  t-' 
make  one  claiming  no  interest  in  the  cot  i 
party  held  proper.— Hight  v.  Oates  (Ark.)  40, 

IV.  PI.EADINO  AND   EVIDEHCE. 

i  58.  A  petition  in  replevin  is  ftitall;  M^ 
tive  where  it  does  not  allege  general  or  tf^ 
ownership  in  plaintiff.— Donnell  v.  Miller  is 
App.)  1132. 

VI.   TRIAIs  JITDOBtENT.  EKFOBCt- 
MENT  OF  JUDGMENT.  AHB 
REVIE\ir. 

Hme  of  raising  objection  to  verdict,  itt  Irx. 

i  345. 
Transfer  of  action  to  equity  docket,  see  W 

§11. 

f  83.  Under  Civ.  Code  Prac.  i  38S.  *'' 
that  a  petition  of  claim  and  delivery  tDt3<!; 
Ized  the  verdict  rendered. — Qambrell  v.  Gnaif- 
(Ky.)  885. 

§  98.  The  form  of  verdict  in  sn  actinr '" 
detinue  considered. — Qambrell  ▼.  Gambrell  [K- 
885 

REPLICATION. 

See  Pleading,  |  I'SO. 

REQUESTS. 

For  instructions  in  civil  actions,  see  Trii- '' 

255-268. 
For  instructions  in  criminal  proseeotioiis.  ^ 

Criminal  Law,  U  829,  834. 
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H.  OONSTRUOTIOX  OF  OOMTBACT. 

S  S2.  Terms  of  sale,  "May  Ist,  2  per  cent, 
«r  July  net,"  construed.— Howes  &  Howes  v. 
Union  Mfg.  Co.  (Ky.)  512. 

{  87.  Testimony  was  admissible  to  show  the 
construction  given  by  merchants  to  such  terms 
of  sale  as  "May  1st,  2  per  cent.,  or  July  net." 
—Howes  &  Howes  v.  Union  Mfg.  Co.  (Ky.) 
812. 

m.  MODIFIOATIOir    OB   RESOISSIOM 
OF  OOMTRACT. 

(C)  RESCISSION  BY  BUYER. 

I  119.  The  buyer  of  goods  of  a  specified 
quality  and  description  may  refuse  to  accept  the 
entire  shipment  unless  all  of  it  corresponds  with 
the  contract. — Wiburg  &  Hannah  Co.  v.  U^  P. 
Walling  &  Co.  (Ky.)  832. 

IV.  FERFOBMANOE  OF  OONTBAOT. 

(Q  DELIVERY  AND  ACCEPTANCE  OF 
GOODS. 

I  166.  A  buyer  of  an  electric  sign  held  not 
bound  to  accept  one  containing  a  less  number  of 
lamps  than  contracted  for. — Ellison  Furniture 
&  Carpet  Co.  t.  Langever  (Tex.  Civ.  App.)  178. 

{  177.  Where  the  buyer  of  lumber  agrees  to 
accept  the  same  on  the  seller's  inspection,  he 
cannot  reject  it  for  defects  as  to  quaJity,  unless 
it  Is  substantially  defective. — Wiburg  &  Hannah 
Co.  V.  U.  P.  Walling  &  Co.  (Ky.)  832. 

I  178.  Where  lumber  in  car  load  lots  is  or- 
dered and  delivered,  the  purchaser  does  not 
accept  the  lumber  by  unloading  it  for  inspection. 
—Wiburg  &  Hannah  Co.  v.  U.  P.  Walling  &  Co. 
<Ky.)  832. 

V.  OPERATIOH  AND  EFFECT. 

<A)  TRANSFER  OF  TITLE  AS  BETWEEN 
PARTIES. 

i  200.  In  a  sale  of  personalty,  where  speci- 
fied acts  are  to  be  done  to  determine  the  price 
or  the  amount  of  goods,  the  transaction  is  not 
complete  until  the  steps  determining  the  price 
and  amount  of  goods  have  been  taken,  and 
until  that  time  the  title  does  not  pass.— McCoy 
▼.  Fraley  (Ky.)  444. 

VI.  WARRANTIES. 

8  286.  Notwithstanding  a  guaranty  of  an  en- 
gine sold  and  existing  defects,  held,  in  view  of 
the  refusal  of  opportunity  to  the  buyer  to  re- 
pair, it  could  recover  the  purchase  price.— City 
of  Bardwell  v.  Southern  Engine  &  Boiler 
Works  (Ky.)  97. 

§  288.  Under  an  express  warranty  in  the 
sale  of  machinery,  held,  the  purchaser  had  no 
right  of  action  for  damages,  having  for  a  long 
time  after  discovery  of  defect  continued  to  use 
the  machine,  without  offer  to  return  it--^!.  I. 
Case  Treshing  Mach.  Co.  t.  Harp  (Ky.)  488. 

Vn.  REMEDIES  OF  SELLER. 

(B)  LIEN. 

I  313.  A  seller  waived  the  right  to  pursue 
the  property  and  create  a  lien  by  consenting  to 
a  mortgage  by  the  buyer.- Bell  v.  Old  (Ark.) 
1023. 

{  313.  A  seller's  right  to  enforce  a  lien  stat- 
ed.—Bell  V.  Old  (Ark.)  1023. 

(E)  ACTIONS  FOR  PRICE  OR  VALUE. 

8  347.  One  contracting  to  construct  an  elec- 
tric light  sign,  having  broken  an  asreement  not 
to  construct  another  siftn  of  the  same  design, 
cannot  compel  his  customer  to  accept  the  sign. 
— Ellison  Furniture  &  Carpet  Co.  v.  Langever 
(Tex.  Civ.  App.)  178. 


I  868.  In  an  action  for  the  contract  pHct 
of  an  electric  sign,  certain  evidence  Idd  not 
admissible  on  plaintiff's  part. — Ellison  Fnnd- 
ture  &  Carpet  Co.  t.  Langever  (Tex.  Civ.  App.) 
178. 

{  363.  Evidence  in  an  action  for  goods  wld 
and  delivered  failing  to  show  that  the  goodj 
were  purchased  from  plaintiff,  or  that  defendant 
promised  to  pay  him  for  them,  held  insuffid^iL 
—Greenville  Lumber  Ga  t.  National  Prtaed 
Brick  Co.  (Mo.  App.)  236. 

Vm.  REMEDIES  OF  BUTEB. 

Amendment  of  pleading  in  action  to  compel 
cancellation  of  notes  given  for  purchase  pnn 
so  as  to  set  up  breach  of  warranty,  see  Pletd- 
ing,  8  248. 

(Q  ACTIONS  FOR  BREACH  OF  COS- 
TRACT. 

{  407.  An  agreement  by  the  bo^er  of  Imnber 
to  accept  the  same  on  the  seller's  mspectioo  ud 
measurement  did  not  estop  the  bn^er  from  imi; 
for  breach  of  contract  as  to  quality  of  tb<  lim- 
ber.—Wiburg  &  Hannah  Co.  y.  U.  P.  Walliii|4 
Co.  (Ky.)  832. 

(D)  ACTIONS  AND  (XHJNTERCLAIMS  FOE 
BREACH  OF   WARRANTY. 

8  427.  A  seller,  having  received  the  imwnt 
of  the  buyer's  notes  from  a  transferee,  h<U  proi- 
erly  compelled  to  indemnify  the  bnyer  for  [le 
loss  sustained  from  the  seller's  breach  of  m- 
ranty. — Peunebaker  Bros.  v.  Bell  City  Mfg.  Ca 
(Ky.)  829. 

8  441.  In  an  action  for  breach  of  wamit; 
in  the  sale  of  a  machine,  evidence  keld  instS- 
dent  to  sustain  a  finding  that  the  machiDe  ns 
sold  to  B.,  and  not  to  plaintiffs.— Pcnnebike 
Bros.  V.  Bell  City  Mfg.  Co.  (Ky.)  829. 

8  442.  A  buyer  of  a  machine  under  t  «> 
ranty,  having  executed  notes  for  the  price  wiiifi 
were  transferred  to  a  bona  fide  pnrchater  o: 
failure  of  the  warranty,  held  entitled  to  it- 
cover  the  amount  of  the  notes  and  fieigbt  psU 
from  the  seller.- Pennebaker  Bros.  v.  Bell  CiiJ 
Mfg.  Co.  (Ky.)  829. 

IX.   CONDITIONAL  SALES. 

Mortgages  distinguished  from  conditiODal  sii» 
see  Mortgages,  8  6. 

8  477.  A  seller  waived  a  reservation  of  tit'e. 
by  consenting  to  a  mortgage  by  the  bnjer,  u 
to  the  mortgagee  and  those  claiming  nnder  tht 
mortgagee.- Bell  v.  Old  (Ark.)  1023. 

8  479.  Remedies  of  a  seller,  who  luis  re- 
served title  until  payment  of  the  pnrchasc  pnw 
on  the  buyer's  default,  stated.— Bell  t.  Oil 
(Ark.)  1023. 

SATISFACTION. 

See  Compromise  and  Settlement;  Payment;  ^ 

lease. 
Of  judgment,  see  Judgment,  8  874.  ^ 

Of  mortgage,  see  Chattel  Mortgages,  H  2<i.  -« 

SCHOOLS  AND  SCHOOL  DISTRICTS 

L  PRIVATE    SCHOOLS   AND  ACADE- 
MIES. 

Exemption  from  taxation,  see  Taxation,  i  2i» 
n.   PUBLIC  SCHOOtS. 

(A)  ESTABLISHMENT,   SCHOOL  l^pS 
AND  FUNDS.  AND  REGULATIO.N 
IN  GENERAL. 

Liability  of  municipality  to  school  boani  W 
amount  of  taxes  levied  but  not  act'unji*' 
lected,  see  Municipal  Corporations.  {  «»  _ 
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protects  the  officer  or  the  purchaser  at  the  sale. 
— Roettger  v.  Riefkin  (Ky.)  88. 

f  98.  Where  a  judgment  is  satisfied  when 
execution  issues,  the  writ,  being  &ir  on  its  face, 
protects  the  ofBcer  iu  case  the  judgment  is 
afterwards  satisfied.— Davis  t.  Gott  (£y.)  826; 
Crump  T.  OaTis,  Id. 

*  SHIPPING. 

Situs  of  vessel  for  purposes  of  taxation,  see 
Taxation,  {  262. 

SIDEWALKS. 

See   Municipal   Corporations,   i    764. 

SIGNALS. 

From  trains  duty  of  railroad  to  employ^,  see 
Master  and  Servant,  {  137. 

SIGNATURES. 

To  affidavit   for   attachment,   see  Attachment, 

i  91. 

SISTERS. 

Bight  of  sister  to  sue  for  damages  for  unlawful 
sale  of  liquor  to  minor  brother,  see  Intoxica- 
ting Liquors,  §  297. 

SLANDER. 

See  Ubel  and  Slander. 

SMUGGLING. 

See  Customs  Duties,  8  125. 

Libiel  in  charging  plaintiff  with  smuggling,  see 

Libel  and  Slander,  H  7,  48,  89,  103,  119,  120, 

■124. 

SPECIAL  LAWS. 

See  Statutes,  8§  71-83. 

SPECIFIC  PERFORMANCE. 

n.  OOXniAOTB  ewfobobabt.k. 

I  43.  Improvements  made  and  part  payment 
of  the  price  of  land  held  to  entitle  the  purchas- 
er to  specific  pei-formance  of  an  oral  contract 
of  sale. — Babcock  v.  Lewis  (Tex.  Civ.  App.) 
584. 

i  43.  Expenditures  and  improvements  by  a 
purchaser  of  land  under  a  parol  contract  held 
not  so  insignificant  as  to  warrant  a  refusal  of 
specific  performance,  though  they  did  not  equal 
in  value  what  the  purchaser  bad  gained  by  his 
occupancy  of  the  land.— Babcock  v.  Lewis  (Tex. 
Civ.  App.)  584. 

i  46.  A  purchaser  of  land  held  in  such  ex- 
clusive possession  as  to  warrant  specific  per- 
formance of  a  parol  contract  of  sale. — Babcock 
V.  Lewis  (Tex.  Civ.  App.)  584. 

{  58.  A  vendor  held  entitled  to  enforce  spec- 
ific performance  of  a  contract  for  the  purchase 
of  real  estate.— Moss  &  Raley  v.  Wren  (Tex.) 
739. 

m.  GOOD  FAITH  Aid}  DIIilOENOE. 

i  93.  Specific  performance  of  a  contract  to 
employ  counsel  and  pay  the  expenses  of  litiga- 
tion, in  consideration  of  a  conveyance  of  a  por- 
tion of  the  land  involved,  denied,  where  such 
party  did  not  pay  the  expenses  as  they  accrued, 
although  he  offered  to  reimburse  the  other  par- 
ty after  the  litigation  had  terminated. — ^Aber- 
nathy  v.  Florence  (Tex.  Civ.  App.)  161. 


I  97.  The  vendor  of  land  teld  to  have  repu- 
diated the  contract  so  as  to  render  unneceaur 
formal  tender  of  the  balance  due  thereon  u 
a  condition  precedent  to  suit  for  specific  per- 
formance.- Babcock  t.  Lewis  (Tex.  (Sv.  App.) 
584. 

TV.  PBOOEEDIXOS  AND  RKLiKf. 

Instructions  assuming  facts,  see  Trial,  f  1^ 

i  121.  In  a  suit  tot  specific  perfonnaiice. 
evidence  held  not  to  show  that  the  pnrcbuer 
ceased  making  improvements,  nor  that  vatt- 
rials  and  labor  furnished  hj_  the  vendor  con- 
stituted improvements  by  him  and  a  chvr 
against  the  land  and  the  purchaser.— Babcodt 
V.  Lewis  (Tex.  Civ.  App.)  584, 

SPEED. 

Negligence  in  driving  team  of  horses  lajidly  «■ 
streets,  see  Municiiial  Corporations,  {  706. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquora. 

.  STATEMEI^T. 

By  witness  inconsistent  with  testifflony,  IK 
Witnesses,    U    383-396. 

Of  case  or  facts  for  puriKjae  of  review,  see  Ap- 
peal and  Error,  IS  &«,  564.  571,  601,  644. 664 
701,  1156;    Criminal  Law,  $8  1090,  1110. 

Of  plaintiff's  claim,  see  Pleading,  ii  4^-67. 

STATES. 

CJourts,  see  Courts. 

Interstate  extradition,  see  B3xtraditi<Ni,  H  31- 

36. 
Legislative  power,  see  Constitutional  Law,  n 

50,  63. 
Pendency  of  action  in  state  as  not  groond  for 

abatement   of    action    in    another   state,  m 

Abatement  and  Revival,  8  13. 
Public  lands,  see  Public  Lands,  U  151,  173. 

II.   OOVIiBNMEirT  AND  OFZTCESS. 

Authority  of  governor  to  offer  reward  for  u- 
rest  (X  offender,  see  Rewards,  8  4. 

I  60.  The  private  secretary  of  the  (JoveniOT. 
authorised  by  Acts  1906,  p.  260,  c  30,  ieU 
not  empowered  to  discharge  the  duties  of  tbc 
Governor  in  his  absence.— Hager  v.  Sidetatton 
(Ky.)  870. 

m.  PBOFEBTT,  OOMTRACm.  AMD 
LIABILITIES. 

I  110.  The  prerogative  right  of  the  sortieip 
to  priority  of  payment  of  demands  due  it  in  its 
sovereign  capacity  held  a  part  of  the  commoB 
law  transmitted  to  Tennessee  from  North  Cm- 
Una.— United  States  Fidelity  &  Guaranty  Cft  t. 
Rainey  (Tenn.)  397. 

S  110.  The  state  fteld  raititled  to  priority  ORr 
other  creditors  of  a  defaulting  public  officer J" 
the  collection  of  its  delinquent  revenue  on  ki* 
bond.— United  States  Fidelity  &  Guaranty  Co. 
V.  Rainey  (Tenn.)  397. 

V.   CLAIMS  AOAIKBT  STATE. 

8  181.  Claims  afainst  the  state  treasnry  ««• 
not  arise  by  implication,  and  he  who  deiMWB 
money  from  the  treasury  must  show  th»t  W 
claim  is  warranted  by  law.— Hager  v.  Sidewi- 
torn  (Kg.)  870. 

VI.  AOTIOH8. 

8  201.  Mandamus  to  compel  the  Anditot  of 
State  to  issue  a  warrant  to  pay  a  cisim  «tB 
an  action  against  the  state,  and  a  meritonoii* 
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defense  must  be  allowed,  tbongh  not  tendered 
in.  time  fixed  byCiv.  Code  Prac.  f  474.— Hager 
-V.  Sidebottom  (Ky.)  870. 

STATISTICS. 

Judicial  notice  of,  see  Evidence,  {  12. 

STATUTES. 

Judicial  notice  of,  see  Evidence,  H  29,  34,  35. 

ProvUiont  relating  to  partioular  iuhiecti. 
See  Acknowledgment,  f  47 ;  Advene  Poesession, 
H  18.  112;  Appetil  and  Error,  |§  71,  387, 
eOl,  644,  672,  780,  1156,  116o,  1178;  Ar- 
rest, {  66;  Attachment,  §  91;  Bills  and 
Notes,  ig  241,  394;  Bridges,  |  20;  Carriers, 
S)  12,  177,  1^;  Corporations,  {{  13,  641; 
Criminal  Law,  (  429;  Descent  and  Distribu- 
tion ;  Exemptions,  {  76 ;  Fish ;  Insurance,  JS8 
600,  676;  Intoxicating  Liquors;  Jniy,  8  1^; 
Limitation  of  Actions,  fj  1-41 ;  Lis  Pendens, 
I  16 :  Mandamus,  §  1 ;  Master  and  Servant, 
il  73,  95;  MecbcHiics'  Liens;  Monopolies,  { 
17;  Municipal  Corporations,  |  986;  Physi- 
cians and  Surgeons,  {  2 ;  Public  Lands,  §  58 ; 
Quieting  Title,  i  14 ;  Railroads,  |  S(^ ;  Rape, 
8  l5 ;  Replevin,  {  93 ;  Rewards,  g  4 :  Schools 
and  School  Districts,  i  81 ;  Street  Railroads, 
8  74;    Wills,  ^  28. 

Admissions  by  accused  as  evidence,  see  Criminal 
Law,  i  406. 

Advancements,  aee  Descent  and  Distribution, 
8  98. 

Appointment  of  administrator,  see  Executors 
«nd  Administrators,   {  29. 

Aathentication  of  bill  of  exceptions  by  bystand- 
ers,  see   Exceptions,   Bill   of,   J   54. 

Costs  and  attorney's  fees  in  actions  on  insurance 
policies,  see  Insurance,  {  675. 

Desi^ation  of  agent  for  service  of  process  in 
action  against  foreign  corporation,  see  Cor- 
porations, i  641. 

Failure  of  accused  to  testify,  cmsideration  of 
or  comment  <m  by  counsel,  see  Criminal  Law, 
t  721. 

Foreign  corporations,  see  Corporations,  S  643. 

Instructions  by  court  on  weight  of  evidence,  see 
Trial,  {  191. 

Investments  by  trustees,  see  Trusts,  f  217. 

Probate  of  foreign  will,  see  Wills,  (  245. 

Swamp  land  grants,  see  Public  Lands,  g  58. 

Venue  of  actions  against  connecting  carriers, 
see  Carriers,  g  182. 

Venue  of  actions  against  corporations,  see  Cor- 
porations, g  503. 

Verdict  in  criminal  prosecution,  see  Criminal 
Law,  S  889. 

XI.   GENXSSAI.  AMD   SFECIAI.  OB  I.O- 
OAI.  XAWS. 

I  71.  General  laws,  under  Const,  art.  3,  g 
56,  prohibiting  local  or  special  laws  where  a 
general  law  can  be  made  applicable,  defined. — 
Smith  V.  State  (Tex.  Cr.  App.)  289. 


8  77.  A  statute  relating  to  particular  persd 
or  things  of  a  class  is  special?— Smith  v.  Sti 
(Tex.  Cr.  App.)  289. 

i  85.  Acts  30th  Leg.  (Laws  1907)  p.  269, 
139,  providing  for  the  drawing  of  jurors,  Ai 
a  general  law  within  Const,  art.  3,  g  56 
Smith  v.  State  (Tex.  Cr.  App.)  289. 

8  93.    Acts  30th  Leg.  (Laws  1907)  p.  269, 
139,    regulating;   the    summoning   of  jurors 
counties  contaming  cities  of  30,000  populatic 
etc.,  Iteld  not  auconstitutional  as  a  local  law 
Pate  V.  State  (Tex.  Cr.  App.)  759. 

HZ.  siTBjEOTs  Airs  Trnjss  of  act 

g  109.  Rule  as  to  sufficiency  of  titles  of  sti 
utes,  as  affected  by  Const,  art.  3,  §  30,  stated. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Su 
(Tex.)  916. 

i  llOV^.  Act  March  25,  1907  (Laws  SO 
Leg.  pp.  92,  88),  held  invalid  under  Const,  a 
3,  9  35,  for  insufficiency  of  its  title.— Missou 
K.  &  T.  Ry.  Co.  of  Texas  v.  State  (Tex.)  916 

8  124.  The  title  of  Acts  30th  Leg.  c.  24  (G< 
Laws  1907,  p.  509),  approved  May  25,  19« 
providing  for  the  appointment  of  official  sten< 
raphers  for  district  courts,  etc.,  held  not  to  c< 
tain  more  than  one  subject,  in  contravention 
Const,  art.  3,  8  35.— Texas  &  P.  Ry.  Co.  v.  St 
er  (Tex.)  S. 

V.  KEPEAX,    STTgPElfMOH.    EXPnt 
TIOK.  Ain>  KEVIVAI.. 

Laws  relating  to  designation  of  agent  for  se 
ice  of  process  in  action  against  foreign  c 
poration,  see  Corporations,  g  641. 

Statutes  relating  to  damages  for  sale  of  int 
imting  liquors,  aee  Intoxicating  Ljquors. 
283. 

Statutes  relating  to  killing  fish,  see  Fish,  8 

8  159.  Rev.  St.  1899,  8  3162,  as  amended 
1003  (Laws  1903,  p.  195  [Ann.  St.  1906, 
1797]),  and  section  4327a,  enacted  in  1903  (I^ 
1903.  p.  240  [Ann.  St.  1906,  p.  2376]),  relat 
to  exemptions,  lield  not  inconsistent  so  as 
impliedly  repeal  section  4327a  (Ann.  St.  190C 
2376),  because  its  enactment  was  approved  i 
fore  that  of  section  3162. — Anderson  v.  Non  I 
Shapleigh  Hardware  Co.  (Mo.  App.)  733. 

VI.  OOKSTBirOTIOir  AMD  OPERil 
TIOK. 

(B)  PARTICULAR  CLASSES  OP  STA' 
UTES. 

Statutes  regulating  sale  of  intoxicating  liqv   i 
see  Intoxicating  Liquors,  %  84. 

8  239.  A  statute  will  not  be  construed  t(  i 
ter  the  common  law  further  than  it  expn  i 
declares  or  than  is  necessarily  implied  1  i 
the  fact  that  it  covers  the  whole  subject-ma  ; 
—State  V.  Cooper  (Tenn.)  1048. 


UMITZil}  STATES. 

CONSTITUTION. 
Amend.  14 1064 

STATUTES  AT  LARGE. 

1850,   Sept.  28,  ch.   84,  9 

Stat.  519 340 

1887,  Feb.  4.  ch.   104,  24 

Stat.  379  (U.   S.  Comp. 

St.  1901,  p:  3154) 352 

1898.   July   1,   ch.   541,    8 

6Sa,    30    Stat.    565    (U. 

S.    Comp.    St.    1901,    p. 

8450)  048 
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STATUTES  CONSTRUED. 

REVISED   STATUTES. 
88  4046.  4053  (U.  S.  Comp. 
St.  1001,  pp.  2752,  2755)  961 

COMPILED  STAT- 
UTES 1901. 

Page  3154  352 

Page  3450  948 

SI   4046,   4053,   pp.    2752, 
2755   961 


ARKANSAS. 

CONSTITUTION. 
Art.  12,  88  2,  6 


796 


Art.  16,  81  6-7 

KIRBY'S  DIGEST. 

8 

i  661-675   

I  849,  853   

1493   

2385   

18  4337-4339,  43(53    

i  5028  

8  5694   

88  6079,  6148 

8  6226   

g  6773   

88  6872,  6873,  6002,  6906 

6910,  6936,  7004  
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LAWS. 

1905,  p.  538 340 

1905,  p.  70.8 808 

1907,  p.  Iti2 706 

1907,  p.  746,  §  3 34 


KENTUCKT. 

CONSTITUTION. 


29  . 

52  . 

156 

157 

158 

164 

171 

180 

181 


CIVIL  CODE  OF 
PRACTICE. 

18,  21 , 

51,  72  

78,  79 

90 127 

96  

flS  , 

134  

278 

386  

388  

429  

4(il    

i|  463,  404 

474  

477  

692 


757 


01 

&55 
507 
824 

97 
855 

01 
824 

61 


69 

829 
131 
447 
447 

127 

.KH 

006 

4.")6 

8S5 

73 

88 

805 

870 

855 

73 

851 

108 


CRIMINAL  CODE  OB^ 
PRACTICE. 

IS  37,  38 76 

II  124,  135 140 

I  240  8.^.0 

§  281   840 

STANTON'S  REVISED 

STATUTES. 

Ch.  24,  §§  15,  23 445 

GENERAL  STATUTES  1888. 

C?h.  52,  art.  11,  §  2 814 

Ch.  70,  art.  1,  §§  1,  4  ...   814 


STATUTES  1903. 


10 
§  11 


130  . 
409  . 
571  . 
712  . 
1162 
1202 


.109, 


i  1403,  subsec.  5  . . 

1407   

1581   

1506a  

I  1709,  1713 

«  17S4   

1007a   

1932,  1933 

2032-2034,  2039 

21.38 

2.S55   

2.358a,  subd.  2  .. 

2.301   

2.')22 

2548 

-2043 
839 
2009 
I  3058,  subsec.  2 


{  2011-20 
1  2S34,  28 


485 
880 

09 
490 
829 
841 
S50 
140 
118 

07 
835 
485 
820 
415 

03 
870 
419 
908 
835 
445 

51 
490 

52 
415 
125 
8S;i 
467 


S  3704  507 

S  3700  870 

S§  3848,  3882,  3896,  3897  82 

I  4077  408 

S  4122  892 

§S  4422-4424  09 

§  4700   138 

§§  4856-4801 490 

STATUTES  1908. 
g  3941a  907 

LAWS. 

1871,  (Sp.  Sess.)  p.  4,  ch. 

1073   814 

1891-92-93,  p.  748,  ch. 
179.  Repealed  by  Laws 
1904,  p.  100,  ch.  34  . . .  415 

1004,  p.  100,  ch.  34 415 

1906,  p.  88,  ch.  22  468 

1906,  p.   2-10,  ch.  22,  art. 

19,  §1  61 

1906,  p.  260,  ch.  30 870 

1900,  p.  429,  ch.  117. 
Amended  by  St.  1908,  § 
3941a   907 


MISSOURI. 

CONSTITUTION. 

Art.  4,  §  53  (Ann.  St.  1906, 
p.  197)  1054,  1074 

Art.  6,  §  12  (Ann.  St. 
1906,  p.  218) 1093 

Art.  10,  §  6  (Ann.  St. 
1906,  p.  280)  1083 

REVISED   STATUTES  1809. 

§  691  (Ann.  St.  1906,  p. 

700) 225 

§  704  (Ann.  St.  1906,  p. 

743)  1 

§  800  (Ann.  St.  1906,  p.  • 

S.32)  726 

§  1025.  Amended  by  Laws 

1903,  p.  121  (Ann.  St. 

1900,  p.  888) 690,  735 

§  10S5  (Ann.  St.  1906,  p. 

93,3) 1099 

§  1105  (Ann.  St.  1900,  p. 

!M.5)  1136 

§  1136  (Ann.  St.  1906,  p. 

975)  1099 

§  1180  (Ann.  St.  1906,  p. 

99.5)  713 

§  18.37  (Ann.  St.  1906,  p. 

1271)  1116 

§  1911  (Ann.  St.  1906,  p. 

1304)  221 

i   2522  (Ann.  St.  1906,  p. 

1503)  1057 

§§  2778,  2836  (Ann.  St. 

1906,  pp.  1612,  1028) ...  068 
§  2924  (Ann.  St.  1906,  p. 

1682)  1157 

§1  3011,  3013  (Ann.  St. 

1900,  p.  1720) 1074 

|§  3027,    3020    (Ann.    St. 

1900,  pp.  1733.  1736) ...  660 
§  3102.    Amended  by  Laws 

1903,    p.    195    (Ann.    St. 

1900,  p.  1797) 733 

S  4100  (Ann.  St.  1906,  p. 

225.3)  1157 

I  4327a  (Ann.  St.  1900,  p. 

2376)  733 

{  4335  (Ann.  St.   1906,  p. 

2378)  700 

S  4565  (Ann.   St.   1906,  p. 

2480) 1093 

{  5222  (Ann.  St.  1906,  p. 

2718)  233 

§§    5761,    6130    (Ann.    St 

1906,  pp.  2931,  3077)...  682 


§  6433  (Ann.  St  1906,   p. 

3217) lies 

g  04.34  (Ann.  St  1906,  p. 

3217) ..    706 

i  6759  (Ann.  St.  1906,   p. 

3327) 1077 

§§    7456,    7464    (.Vnn.     St. 

1900,  pp.  359.3.  3.59.5).  .  .1072 
g  7979  (Ann.  St  1906,    p. 

3794) 704 

S  8012  (Ann.  St  1906,   p. 

3808) 663 

g§  8861.  8862,  8868  (Ann. 

St.      1906,     pp.     4118- 

4120) 1(B4 

g  9119  (Ann.  St  1906,   p. 

4199) 10S3 

g  9074  (Ann.  St  1906.   p. 

4415) 652 

ANNOTATED  STATUTES 
1906. 

Page  197   1054.  1074 

Page  218 1093 

Page  280 1083 

Page  1726 1074 

Pages  4820,  4839,  4800. .  .1077 

f  4(3-60 • 735 

§091   225 

g  704 1 

§  899   733 

S  1025 690,  735 

I  1085  ](»9 

S  1105   1136 

§  1130   1099 

S  IISO  713 

S  1837 1116 

§  1911   221 

§  2.522   ia>7 

|§  2778,2836 6»8 

I  2924  nr.7 

i  3011   1074 

SS  3027,  3029 iViO 

§3102   7.33 

S  4100   11.-.7 

§  4327a   733 

§  4.^35   7iX> 

§  4505   1(ia3 

I  5222 '23S 

h  5701,  61.30 6.v^ 

§  64.33   IIOS 

S  0434   7<« 

§  67.59   1077 

|§  74.56,  7464,  7500-29.. .  .1072 

f  7979   7rt4 

§  8012   «'13 

§§  8861,  8862,  8808 ia54 

i  9119   loss 

§  9674   652 

CITY  CHARTERS. 
St    Louis,    art.    3,    S    31 

(Ann.  St  1906,  p.  4S20)..1077 
St.    Louis,    art.    5,    5    14 

(Ann.  St  1906,  p.  48,39)..  1077 
St.    Louis,    art.    16,    §    7 

(Ann.  St  1906,  p.  4890)..  1077 

LAWS. 

1903,  p.  121  (Ann.  St 
1906,  §  1025) 7S5 

1903,  pp.  195,  240  (Ann. 
St.  1906,  §1  3162, 
4.327a) T33 

1905,  p.  163,  §  29  (Ann. 
St.  1906.  §  7,500-29) 1072 

1905,  p.  250,  §  60  (Ann. 
St  1906,  §  463-60) 733 


TENNESSEE. 

CONSTITUTION. 
Art.  1,  J21 , 


410 


'whicb  a  street  car  is  operated,  though  it  be  the 
part  of  the  street  used  by  the  railroad  company. 
—San  Antonio  Traction  Co.  v.  Levyson  (Ter. 
■Civ.  App.)  569. 

i  93.  It  is  the  daty  of  those  operating  street 
cars,  Tctien  fog  or  rain  and  suow  obscure  the 
Tiew,  to  proceed  cautiously,  so  as  to  insure  the 
safety  of  other*  on  a  public  thoroughfare,  and 
to  warn  them  of  danger.— Engelman  t.  Metro- 
politan St.  Ry.  Co.  (Mo.  App.)  TOO. 

i  93.  Where  a  street  railway  company  bad 
provided  a  bench  for  waiting  passengers,  its 
operators  were  bound  to  regard  the  act  ot  a 
prosiiective  passenger  crossing  from  one  comer 
to  the  other  as  a  signal  to  stop  that  he  migbt 
take  passage.- San  Antonio  Traction.  Co.  V, 
Levyson  (Tex.  Civ.  App.)  589. 

S  93.  A  street  railway  company  ranst  ez- 
-ercise  ordinary  care  to  iirevent  injuring  those 
on  the  street  or  crossing  its  tracks  to  take  pas- 
sage.—San  Antonio  Traction  Co.  v.  Levyson 
<Tex.  Civ.  App.)  569. 

{  98.  While  a  traveler  on  a  street  car  track 
is  not  a  trespasser,  he  must  exercise  care  com- 
mensurate with  the  danger  of  his  position,  and 
if  he  can,  by  looking,  see  the  approach  of  a  car, 
and  fails  to  look,  and  is  struck,  bis  negligence 
precludes  his  recovery. — Engelman  v.  Metro- 
politan St.  Ry.  Co.  (Mo.  App!)  700. 

I  102.  A  street  railway  company  held  liable 
for  injuries  to  pedestrian  occasionea  by  the  neg- 
ligence of  the  motorman  operating  the  car  at  a 
-dangerous  rate  of  speed,  thereby  preventing  him 
from  avoiding  the  accident  by  the  exercise  of  or- 
dinary care.— Louisville  Ry.  Co.  ▼.  Buckner's 
Adm'r  (Ky.)  90. 

I  103.  The  negligence  of  a  person  injured  in  a 
collision  with  a  street  car  held  not  to  defeat  a 
recovery  on  the  ground  of  the  failure  of  the  mo- 
torman to  perform  his  humanitarian  duty. — 
Cole  V.  Metropolitan  St.  Ry.  Co.  (Mo.  App.) 
084. 

I  103.  If  those  In  charge  of  a  street  car  dls- 
-covered,  or  should  by  the  exercise  of  ordinary 
care  have  discovered,  plaintiff's  peril  while  driv- 
ing a  wagon  on  the  track  in  time  to  have  avoid- 
ed a  collision,  and  did  not  do  so,  plaintiff's  neg- 
ligence in  failing  to  look  back  for  an  approach- 
ing car  would  not  preclude  his  recovery. — Funck 
V.  Metropolitan  St.  Ry.  Co.  (Mo.  App.)  694. 

$  114.  In  an  action  against  a  street  railway 
company  for  the  death  of  a  person  struck  by  a 
car,  evidence  held  to  support  a  finding  of  negli- 
gence by  defendant. — Louisville  Ry.  Co.  t.  Buck- 
ner's Adm'r  (Ky.)  90. 

{114.  Weight  of  the  evidence  in  an  action 
for  death  of  a  pedestrian  struck  by  a  street 
car  held  to  show  that  the  car  was  moving  at 
an  unusual  and  dangerous  speed. — Louisville 
Ry.  Co.   V.  Byer's   Adm'x   (Ky.)  463. 

i  114.  Evidence  held  to  tend  to  show  that 
a  motorman  did  not  maintain  a  lookout  before 
his  car  struck  a  pedestrian. — Louisville  Ry.  Co. 
V.  Byer's  Adm'x  (Ky.)  463. 

$  114.  In  an  action  against  a  street  railway 
company  for  injuries  in  a  collision  with  a  car, 
the  ownership  of  the  car  may  be  shown  by  rea- 
sonable inferences  drawn  from  the  facts  of  the 
case. — Prisby  t.  St.  Louis  Transit  Co.  (Mo.) 
10.59. 

S  114.  In  an  action  against  a  street  rail- 
way company  for  injuries  in  a  collision  with  a 
car,  evidence  held  not  to  establish  defendant's 
ownership  of  the  car  essential  to  a  recovery. — 
Frisby  v.  St.  Louis  Transit  Co.  (Mo.)  1059. 

i  114.  In  an  action  against  a  street  railway 
company  for  injuries  in  a  street  car  collision, 
the  evidence  must  support  the  allegations  as  to 
defendant's  ownership  and  operation  of  the  car 
•and  road  at  the  time  of  the  accident. — Frisby  v. 
St.  Louis  Transit  Co.  (Mo.)  10.".9. 


I  114.  Evidence  held  to  warrant  a  finding 
that  defendant's  motorman  was  negligent  m 
failing  to  keep  a  lookout  for  i>eople  on  and  at 
the  intersection  of  streets  where  intestate  wu 
struck  and  killed.— San  Antonio  Traction  Co.  v. 
Levyson  (Tex.  Civ.  App.)  568. 

{  114.  In  an  action  for  death  of  a  pedestrian 
in  a  collision  with  a  street  car  at  a  street  inte> 
section,  evidence  held  to  warrant  a  finding  that  - 
the  motorman's  negligence  in  failing  to  keep  a 
proper  lookout  was  the  proximate  cause  of  tha 
death.— San  Antonio  Traction  Co.  v.  Levyson 
(Tex.  Civ.  App.)  569. 

I  117.  In  an  action  for  injnries  in  a  street 
car  collision,  the  refusal  to  direct  a  verdict  for 
defendant  k«Jd  proper  under  the  evidence.— Cole 
v.  Metropolitan  St.  By.  Ca  (Mo.  App.)  6S1 

I  117.  Whether  defendant's  motorman  in 
charge  of  a  street  car  which  collided  with  plain- 
tifli's  vehicle  made  proper  efforts  to  avoio  the 
collision  after  he  saw,  or  could  by  the  exercise 
of  ordinary  care  have  seen,  plaintifTs  peril,  held, 
under  the  facts,  to  be  for  the  jury. — ^E^ck  v. 
Metropolitan  St.  Ry.  Co.  (Mo.  App.)  684. 

{  117.  In  an  action  for  injuries  to  a  traveler 
on  a  street  car  track,  questiona  as  to  plaiDtilTa 
exercise  of  due  care  and  the  speed  of  the  car 
held  for  the  Jury.— Engelman  v.  Metropolitan 
St  By.  Co.  (Mo.  App.)  700. 

I  117.  In  an  action  for  injuries  to  the  drir- 
er  of  a  wagon  in  a  collision  with  a  street  car, 
evidence  held  to  require  submission  of  defend- 
ant's negligence  and  plainttfTg  contribntoiy  ne{- 
ligence  to  the  jury.— Fleddermann  t.  St  Loais 
Transit  Co.  (Mo.  App.)  1143. 

I  117.  In  an  action  for  death  of  a  pedestrian 
by  being  run  over  by  a  street  car,  decedent  heU 
not  negligent  aa  a  matter  of  law. — San  Antonio 
Traction  Co.  v.  Levyson  (Tex.  Civ.  App.)  5®. 

i  117.  Deceased  held  not  necessarily  negli- 
gent, as  a  matter  of  law,  because  he  stepped 
immediately  in  front  of  a  moving  street  car.— 
San  Antonio  Traction  Go.  v.  Levyson  (Tei. 
Civ.  App.)  569. 

i  118.  In  an  action  for  Injnry  to  a  pedes- 
trian struck  by  a  street  car.  held  proper  to  in- 
struct that  the  motorman  was  bound  to  main- 
tain a  lookout  in  approachini;  the  crossting. 
whether  there  was  evidence  of  his  failure  to 
keep  a  lookout  or  not. — Louisville  By.  Co.  v. 
Byer's  Adm'x  (Ky.)  463. 

§  118.  In  an  action  for  death  of  a  pedestrian 
struck  by  a  street  car,  refusal  of  an  instroc- 
tion  held  prejudicial  error.— Louisville  Ry.  Co. 
V.  Byer's  Adm'x  (Ky.)  463. 

i  118.  A  charge,  permitting  recovery  for  in- 
juries inflicted  by  a  street  car  if  those  oper- 
nting  it  failed  to  use  due  care  in  giving  "prop- 
!•"  waming*of  its  approach,  held  not  erroneous 
t)ecause  of  the  use  of  the  word  "proper."— Engel- 
man V.  Metropolitan  St.  Ry.  Co.  (Mo.  App) 
700. 

i  118.  A  charge  predicated  on  certain  alle- 
gations of  the  petition  held  not  erroneous  b^ 
cause  not  applicable  to  other  avermenta. — Engel- 
man V.  Metropolitan  St  Ry.  Co.  (Mo.  App.) 
700. 

§  118.  An  instruction  held  not  objectionable 
as  requiring  a  street  railway  motorman  to 
keep  a  lookout  for  a  particular  person,  nor  as 
assuming  that  there  was  evidence  that  decea.<*d 
was  walking  along  the  track  at  the  time  he 
was  struck. — San  Antonio  Traction  Co.  ▼.  Levy- 
son  (Tex.  Civ.  App.)  569. 

STREETS. 

See  Highways;  Municipal  Corpor.  ons.  {{ 
657-706,  757-822.  '_' 

Adverse  possession  of  as  against  itf;  .»i-,<i>!<T 
see  Adverse  Possession,  {{  8,  42. 
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may  acquire  an  actual  situs,  and  the  place  of 
enrollment  and  registration  is  not  controlling, 
if  the  actual  situs  is  elsewhere. — City  of  Gal- 
veston T.  J.  M.  OufFey  Petroleum  Co.  (Tex. 
Civ.  App.)  585. 

V.  IJiVT  AMB  ASSESSMENT. 

(B)  ASSESSORS  AND  PROCEEDINGS  FOB 

ASSESSMENT. 

{  317.  A  valid  assessment  is  essential  to  the 
validity  of  a  tax.— Sullivan  r.  Bitter  (Tex.  Civ. 
App.)  193. 

(Q  MODE  OF  ASSESSMENT  IN  GEN- 
ERAL. 

S  831.  Insurance  companies,  not  being  requir- 
ed to  file  tax  schedules  required  of  other  corpo- 
rations by  Kirby's  Dig.  {  6936,  are  required  to 
file  the  sdiedule  specified  by  sections  6906,  8910. 
—Dallas  County  v.  Banks  (Ark.)  37. 

I  335.  An  assessment  of  land  held  not  Inval- 
id because  of  the  owner's  noncompliance  with 
the  statute  as  to  listing.— Ward  v.  Went«  (Ky.) 
892 ;   Commonwealth  v.  Same,  Id. 

(K)  ASSESSMENT  ROLI.S  OR  BOOKS. 

Alteration  of  tax  bill,  see  Alteration  of  Instru- 
ments, {{  16,  24. 
Reception  of  tax  bill  in  evidence,  see  Trial,  i  61. 

{  408.  An  assessment  of  property  for  taxes 
involves  a  listing  of  the  property  to  be  taxed 
and  an  estimation  of  the  sums  to  guide  the  ap- 
TMrtionment.— Sullivan  v.  Bitter  (Tex.  Oiv. 
App.)  193. 

{  446.  Tax  books  and  the  delinquent  list 
prior  to  the  taxes  becoming  delinquent  held 
not  to  constitute  a  judgment  and  execution 
against  the  taxpayer.-^}incinnati,  N.  O.  &  T. 
P.  B.  Co.  V.  Hamilton  County  (Tenn.)  361. 

(G)  REVIEW,  CORRECTION,  OR  SETTING 

ASIDE  OF  ASSESSMENT. 

{  467.  Under  Kirby's  Dig.  g  7004,  a  board 
of  equalization  was  authorized  to  add  the  value 
of  stock,  owned  by  petitioner  in  insurance  com- 
panies, to  his  personal  assessment,  if  the  stock 
was  taxable  against  him. — Dallas  County  v. 
Banks  (Ark.)  3^ 

i  467.  There  having  been  a  valid  assessment 
of  land,  held,  it  cannot  be  assessed  for  the  same 
year  as  omitted  property. — Ward  v.  Wentz 
(Ky.)  892 ;   Commonwealth  v.  Same,  Id. 

S  467.  Under  Rev.  St  1895.  tit.  104,  e.  3. 
the  commissioners'  court  sitting  as  a  board  of 
equalization  has  no  power  to  assess  property 
for  taxes.— Sullivan  v.  Bitter  (Tex.  Civ.  App.) 
19a 

f  467.  In  the  absence  of  statutory  authority, 
a  board  of  equalization  cannot  assess  property 
not  listed  and  valued  by  the  assessor.- Sulli- 
van V.  Bitter  (Tex.  Civ.  App.).  193. 

t  467.  Under  Rev.  St  1895.  art  5124,  as 
amended  by  Acts  1907,  p.  459,  c.  11,  board  of 
equalization  has  not  power  to  add  property  not 

greviously  assessed   or  to  strike  property  em- 
raced   in   the  rolls.— Sullivan  v.    Bitter  (Tex. 
Civ.  App.)  193. 

{  482.  Notice  of  raise  in  assessment  by  the 
tmrd  of  supervisors  held  i-equired  to  be  given  as 
provided  by  Ky.  St.  1903,  i  4122,  to  jgive  them 
Jurisdiction.— Ward  v.  Wentz  (Ky.)  892;  Com- 
monwealth V.  Same,  Id. 

i  482.  Mere  knowledge  by  owner  of  land, 
without  appearance,  of  raise  in  assessment  by 
the  board  of  supervisors,  held  not  to  dispense 
with  the  notice  which  the  statute  requires  them 
to  give.— Ward  v.  Wentz  (Ky.)  892;  Common- 
wealth V.  Same,  Id. 


BEOOVEBT  OF  TAX  PAID. 

{  538.  Payment  of  illegal  taxes  before  they 
became  delinquent  held  voluntary,  so  that  no  re- 
covery could  be  had  thereof. — Cincinnati,  N.  O. 
&  T.  P.  B.  Co.  T.  Hamilton  County  CTennJ 
361. 

i  538.  Payment  of  taxes  to  be  involantary, 
so  as  to  authorize  a  recovery  thereof,  most  be 
made  on  compulsion  to  prevent  the  inunediate 
seizure  of  the  taxpayer's  goods  or  the  arrest 
of  his  person.— Cincinnati,  N.  O.  4  T.  P.  K.  Ca 
V.  Hamilton  (bounty  (Tenn.)  361. 

Vm.   COXXECTIOK    AXD    ENTOKCS- 

MEinr  AGAINST  PEBSON8  OB 

PEB80NAI.  PBOPEBTT. 

Comi>en8ation  of  county  attorney  additional  to 
salary  for  services  in  suits  to  collect  taxes,  see 
District  and  Prosecuting  Attorneys,  |   & 

id  REMEDIES  FOR  WRONGFUL.  EN- 
ITORCEMENT. 

i  609.    Where  an  assessment  of  property  to 

glaintiff  by  a  board  of  equalization  was  void, 
e  was  not  bound  to  apply  to  the  board  tor  re- 
lief before  suing  to  have  the  assessment  annul- 
led and  the  tax  enjoined.— Sullivan  t.  Bitter 
(Tex.  Civ.  App.)  193. 

{  611.  Statement  as  to  burden  of  proof  as 
to  notice,  where  it  is  sought  to  enjoin  collection 
of  a  tax  because  the  assessment  was  raised  by 
the  board  of  supervisors  without  the  notice  re- 
quired by  Ky.  St.  1903,  i  4122.— Ward  v. 
WenU  (Ky.)  892;   Commonwealth  v.  Same,  Id. 

XI.  TAX  TITI.E8. 

(O  Acn:iONS  to  confirm  or  tbt 

TITLE. 

{  809.  Complaint  held  to  state  a  cause  of  a<> 
tion  to  quiet  title  under  the  general  equity  ju- 
risdiction of  the  court,  irrespective  of  whether 
plaintiff  was  entitled  to  a  general  decree  for 
confirmation  of  a  tax  sale,  under  Kirby's  IMg.  H 
661-675.  —  Knauff  v.  National  Cooperage  & 
Woodenware  Co.  (Ark.)  28. 

Xm.  I.EGAOY.  INHEBXTAHCE.  AND 
TBANSFEB  TAXES. 

{  856.  The  power  to  tax  held  incident  to  the 
legislative  power,  and  not  required  to  be  given 
by  the  Constitution. — ^Booth's  Ex'r  v.  Common- 
wealth (Ky.)  61 ;  AUen's  Ex'rs  v.  McElroy  (ivy.) 
66;    Barrett  v.  Continental  Realty  Co.,  Id. 

§  85C.  The  right  to  take  property  by  inherit- 
ance or  bequest  held  not  an  absolute  right  of 
property,  so  that  it  may  be  subject  to  a  tax  as 
an  incident. — Booth's  Ex'r  v.  Commonwealth 
Ky.)  61;  Allen's  Ex'rs  v.  McElroy  (Ky.)  66; 
~arrett  v.  Continental  Realty  Co.,  Id. 

{  859.  An  Inheritance  tax  held  not  one  on 
property,  within  Const,  g  171,  leqairing  uni- 
formity and  equality  of  taxation  of  property. — 
Booth's  Ex'r  v.  Commonwealth  (Ky.)  61 ;  Allen's 
Ex'rs  V.  McElroy  (Ky.)  66;  Barrett  v.  Con- 
tinental Realty  Co.,  Id. 

{■  859.  Revenue  Act  1906  (Acts  1906,  p.  240. 
c.  22)  art.  19,  g  1,  imposing  an  inheritance  tax. 
held  to  satisfy  any  requirement  as  to  nnifonn- 
Ity  (Const,  g  181).— Booth's  Ex'r  v.  Common- 
wealth (Kyi  61;  Allen's  Ex'rs  v.  McKlroy 
(Ky.)  66;    Barrett  T.  Continental  Realty  Co.. 

g  873.  Revenue  Act  1906  (Acts  1906.  p.  240. 
c.  22)  art  19,  g  1,  construed  as  to  exempticn 
from  the  inheritance  tax.— Booth's  Eifr  v.  Com- 
monwealth (Ky.)  61 ;  Allen's  Bx'rs  v.  McEImy 
(Ky.)  66;  Barrett  v.  Continental  Realty  Co..  Id. 

TAXATION  OF  COSTS. 

See  Costs,  g  216. 
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TELEGRAPHS  AND  TELEPHONES. 

&f  utual    rights   and   liabilitieB   of   partners   en- 
ting  in  telephone  business,  see  Partnership, 


I?elepbone  booth  as  reasonable  safe  appliance  for 
use  of  servant,  see  Master  and  Servant,  H 
107,   233,   285. 

E.   ESTABLISHMEKT.  OONSTBXTOTION, 
AlfS  MAINTEirANCE. 

Bxcessive  damages  for  injuries  from  negligent 
construction,  see  Damages,  §  131. 

Cnjuries  from  negligent  constmction  of  lines 
across  navigable  vraters,  see  Navigable  Wa- 
ters, H  22,  2G. 

Ordinance  for  public  sale  of  telephone  franchise 
to  owner  of  existing  franchise,  as  creating 
monopoly,  see  Monopolies,  f  6. 

Ordinance  modifying  terms  of  franchise,  invalid- 
ity as  releasing  indebtedness  to  municipality, 
see   Municipal   Corporations,    S   8T1. 

Power  of  cit^  council  to  charge  board  of  pub- 
lic works  with  duty  of  advertising  and  selling 
telephone  franchise,  see  Municipal  Corpora- 
tions. S  680. 

Po'wer  of  municipal  corporation  to  sell  telephone 
franchise,  see  Municipal  Corporations,  IT  680. 

Punitive  damages  for  injuries  from  driving 
against  telephone  pole  located  in  road,  see 
Damages,  §  01. 

Etes  geStse  in  action  for  injuries  from  negligent 
construction,  see  Evidence,  {  119. 

S  7.  A  franchise  to  operate  a  telephone  sys- 
tem is  not  necessary,  but  one  may  construct 
Bud  oi>erate  telephone  lines  on  any  street  sub- 
iect  to  municipal  regulation. — Bishop  v.  Riddle 
CTex.  Civ.  App.)  151. 

ZI.   KEaVLATlOU  ANV    OPEBATIOIT. 

Applicability  of  instructions  to  case  in  action 
for  failure  to  transmit  telegram,  see  Trial,  { 
2ol. 

Argument  and  conduct  of  counsel  in  action  for 
damages  from  delay,  see  Trial,  $  125. 

i  38.  That  a  telegraph  company  accepted 
and  transmitted  a  death  message  implied  an  ob- 
ligation to  make  prompt  delivery.— Western 
i:nion  Telegraph  Co.  v.  Moran  (Tex.  Cir.  App.) 
«25. 

i  38.  That  a  person  whose  name  was  signed 
to  a  death  message  by  his  agent  was  in  another 
state  held  not  to  prevent  the  addressee  from 
recovering  for  a  delay  in  its  delivery. — Western 
Union  Telegraph  Co.  v.  Moran  (Tex.  Civ.  App.) 
U25. 

S  53.  In  an  action  to  recover  damages  for 
failure  to  promptly  transmit  a  telegram  to  plain- 
tifTs  brother,  the  failure  to  transmit  promptly 
held  not  the  proximate  cause  of  the  brother's 
failure  to  arrive  by  a  particular  train.— Landry 
V.  Western  Union  Tel.  Co.  (Tex.)  10. 

9  56.  Nature  of  the  right  of  action  for  delay 
;n  delivering  a  telegram  stated.— Western  Union 
Telegraph  Co.  v.  Potts  (Tenn.)  789. 

9  56.  Action  for  delay  in  delivering  a  tele- 
pram  may  be  brought  by  one  whose  name  ap- 
i>ear8  in  the  message  as  the  beneficiary  thereof, 
though  he  be  neither  sender  nor  addressee,  or 
in  the  name  of  an  undisclosed  principal  of  the 
lender.- Western  Union  Telegraph  Co.  v.  Potts 
:Tenn.)  789. 

i  59.  An  action  for  breach  of  a  telegraph 
•ompany's  statutory  duty  to  promptly  deliver  a 
nessage  is  in  effect  one  for  negligence.— Western 
Dnion  Telegraph  Co.  v.  Potts  (Tenn.)  789. 

S  60.  In  an  action  for  damages  for  failure 
to  deliver  a  telegram  announcing  the  serious 
Illness  of  plaintiff's  daughter,  whereby  she  was 


prevented  from  being  with  her  daughter  at  the 
latter's  death,  there  is  a  presumption  of  mental 
anguish,  and  it  need  not  be  affirmatively  proved. 
—Western  Union  Tel.  Co.  v.  Blair  (Tex.  Civ. 
App.)  164. 

I  66.  Evidence  held  admissible  in  an  action 
for  delay  in  delivering  a  death  message  based 
on  the  addressee  being  prevented  from  delaying 
the  burial  by  a  reply  telegram. — Western  Union 
Telegraph  Co.  v.  Moran  CTex,  Civ.  App.)  625. 

{  66.  Evidence  held  to  show  that,  if  a  death 
message  had  been  received  without  delay,  the 
addressee  would  have  telegraphed  the  sender 
to  delay  burial.— Western  Union  Telegraph  Co. 
V.  Moran  (Tex.  Civ.  App.)  625. 

{  67.  Measure  of  damages  for  wrongful  de- 
lay in  delivering  death  messages  stated. — West- 
em  Union  Telegraph  Co.  v.  Potts  (Tenn.)  789. 

f  67.  A  telegraph  company  may  learn  the 
grounds  on  which  it  may  base  an  estimate  of, 
or  anticipate,  damages  resulting  from  a  failure 
to  properly  deliver  a  message,  either  from  facts 
communicated  to  its  agents  dehors  the  message 
or  from  the  face  of  the  message  itself. — Western 
Union  Telegraph  (>>.  v.  Potts  (Tenn.)  780. 

I  68.  Damages  for  failure  to  deliver  a  tele- 
gram announcing  death  of  a  relative  cannot  be 
recovered,  unless  the  relationship  between  the 
parties  is  that  of  parent  and  child,  husband  and 
wife,  sister  and  brother,  or  grandparent  and 
grandchild.— Lee  v.  Western  Union  Tel.  Co. 
(Ky.)  55. 

S  68.  Mental  anguisfc  is  an  element  of  dam- 
age recoverable  for  dela^  in  delivering  a  social 
telegram. — Western  Union  Telegraph  C!o.  v. 
Potts  (Tenn.)  789. 

{  68.  Measure  of  recovery  of  the  undisclosed 
principal  of  both  the  sender  and  the  addressee 
of  a  death  message  stated. — Western  Union  Tele- 
graph Co.  V.  Potts  (Tenn.)  789. 

I  73.  In  an  action  for  damages  for  a  failure 
to  deliver  a  telMtram  announcing  the  serious  ill- 
ness of  plaintiJrs  daughter,  whereby  she  was 
prevented  from  being  with  her  daughter  at  the 
latter's  death,  evidence  held  at  most  to  raise  a 

?.uestion  for  the  jury  whether  plaintiff  did  suf- 
er  mental  anguish.— Western  Union  Tel.  Co.  v. 
Blair  (Tex.  Civ.  App.)  164. 

}  74.  Allegations  in  an  action  for  delay  in 
delivering  a  death  message  preventing  the  ad- 
dressee from  attending  the  funeral,  held  to  au- 
thorize submission  of  an  issue  whether  if  she 
had  sent  a  reply  message  the  burial  would  have 
been  postponed. — Western  Union  Telegraph  Co. 
V.  Moran  (Tex.  Civ.  App.)  625. 

TENANCY  IN  COMMON. 

Merger  of  estates,  see  Estates,  g  10. 

I.   OKEATIOH  AKS  EXISTENCE. 

I  3.  Where  one  of  co-tenants  conveyed  her 
undivided  one-half  interest  to  a  railroad,  the 
latter  became  a  tenant  in  common  with  her. — 
Heilbron  v.  St.  Louis  Southwestern  Ry.  Co.  of 
Texas  (Tex.  Civ.  App.)  610,  979. 

§  3.  One  holding  the  title  of  one  of  the  heira 
of  a  deceased  ancestor  is  a  tenant  in  common 
with  the  other  heirs,  and  is  not  a  mere  tres- 
passer so  as  to  authorize  some  of  the  heirs  to 
recover  from  him. — Hess  v.  Webb  (Tex.  Civ. 
App.)  618. 

n.  wnrruAL  bxohts,  sixties,  and 
liabujties  of  oo-tenants. 

Application  of  general  statutes,  of  limitation  to 
actions  for  accounting  for  rents,  see  Limita- 
tion of  Actions,  i  51. 


Foe  CBSea  In  Dec.  Dig.  &  Amer.  Digs.  1907  to  date  &  Ind'vcw  see  tame  topic  &  lecUon  (i)  NUUBUR 
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i  15.  Under  the  facts,  held,  a  tenant  in  com- 
mon acquired  title  by  adverse  possession  against 
a  co-tenant— Frey  T.  Myers  (Tex.  Civ.  App.) 
592. 

i  15.  A  purchaser  of  an  interest  of  an  heir 
in  a  tract  of  land  of  a  deceased  ancestor  held 
not  to  hold  the  possession  adversely  to  the 
other  heirs,  unless  notice  was  brought  home 
that  he  claimed  the  entire  tract— Hess  t.  Webb 
(Tex.  Civ.  App.)  618. 

I  28.  A  tenant  in  common  held  accountable 
for  rents  to  co-tenants  ousted  by  her. — Starka  v. 
Kirchgraber  (Mo.  App.)  1149. 

S  30.  A  tenant  in  common  ousting  co-tenants 
may  set  off  against  their  claim  for  rents  taxes 
paid  by  her.— Staikg  v.  Kirchgraber  (Mo.  App.) 
1149. 

m.  RIGHTS  AND  I,IABIX<znES  OF 

CO-TENANTS  AS  TO  THIRD 

PERSONS. 

S  39.  No  one  could  complain  of  the  exclusive 
use  of  the  joint  property  by  one  tenant  in  com- 
mon, except  his  co-tenant.— Heilbron  v.  SU 
Louis  Southwestern  Ry.  Co.  of  Texas  (Tex.  Civ. 
App.)    610,    979. 

{  40.  A  railroad  being  co-tenant  of  a  part 
of  land,  the  other  co-tenant  could  not  dedicate 
any  part  thereof  as  a  highway  without  the 
railroad's  consent. — Heilbron  v.  St.  Louis  South- 
western Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  610. 
979. 

TENDER. 

Of  amount  received  from  insurer  on  setting  aside 
compromise  of  claim,  see  Insurance,  g  579. 

Of  mortgage  debt  in  proceedings  to  have  -deed 
declared  to  be  a  mortgage,  see  Mortgages,  g 
608%; 

TERMINATION. 

Of  easement,  see  Easements,  i  26. 
Of  trust,  see  Trusts,  §  61. 

TERMS. 

Of  leases,  sefe  Landlord  and  Tenant,  §|  70-112. 

TESTAMENT. 

See  Wills. 

TESTAMENTARY  CAPACITY. 

^ee  Wills,  Si  28-30. 

TEXT-BOOKS. 

Bonds  of  dealers  in,  see  Schools  and  School  Dis- 
tricts, g  81. 

THEFT. 

See  Larceny. 

THEORY. 

Nature  and  theory  of  cause  on  appeal  or  writ 
of  error,  see  Appeal  and  Error,  {  171. 

THREATS. 

See  Extortion. 

By  party  to  assault,  see  Assault  and  Battery, 

Evidence  of  in  homicide  prosecution,  see  Homi- 
cide,  gg  167,  190. 

TIMBER. 

See  Logs  and  Logging. 

Cutting  of  as  trespass,  see  Trespass,  g  68. 


TIME. 

For  particular  actt  in  or  incidental  to  juditK\ 

proceedingi. 
Demand  for  jury,  see  Jury,  g  25. 
Filing  bill  of  exceptions,  see  Exceptions,  6i:i 

of,   g  36. 
Filing  bill  of  exceptions  on  appeal  or  writ  of 

error,  see  Appeal  and  Error,  g  537. 
Ealing  bond  on  appeal  or  writ  of  error,  see  .*^ 

peal  and  Error,  }  387. 
Filing  statement  of  case  or  facts  for  purpow 

of  review,  see  Appeal  and  Error,  g  564;  Cra 

inal  Law,  g  1099. 
Payment  of  fees  of  clerk  of  court,  see  Cl«t- 

of  Courts,  g  32. 
Raising  constitutional  questions,  see  CoDsiitj 

tional  Law,  g  43. 

For  parOculnr  actt  not  judirial. 
Local  option  election,  see  Intoxicating  Liqocr. 

g  34. 
Payment  of  interest,  see  Interest  g  3!). 
Performance  of  contract,  see  Contracts,  {  211. 

g  1().  Under  Civ.  Code  Prat  g  461,  provHi]; 
that,  if  the  party  against  whom  the  inqnUiti'iL 
is  found  in  a  case  of  forcible  detainer  fail*  •  ■ 
file  a  traverse  on  or  before  the  third  daj  af'T 
the  finding  of  the  inquest,  the  judge  or  jdmW 
shall  on  request  issue  execution,  Sundaj  mi<>' 
be  excluded  in  computing  the  three  days.— Roe'.;- 
ger  V.  Riefkin  (Ky.)  88. 

TITLL 

Color  of  title,  see  Adverse  Possession. 
Jurisdiction  of  questions  involving  title  to  ra) 

property,  see  Courts,  g  231. 
Removal  of  cloud,  see  Quieting  Title. 
Tax  titles,  see  Taxation,  g  809. 

Particular  mottert  aifecting  title. 
See  Adverse  Possession,  g  106 :    Dedication.  1 

48. 
Rstoppel  to  assert  title,  see  Estoppel.  S  44. 
Foreign  will  as  passing  title  to  realty,  see  Will'- 

g  245. 
Probate  of  nonresident's  will,  see  Wills,  f  451 

Particular  specie*  of  property  or  rinhtt. 
Fee  of  highway,  see  Highways,  gg  ^5.  ST. 

Title  necettary  to  maintain  particular  octiMi. 
See  Trespass  to  Try  Title,  g  6. 

Title*  of  particular  act*  or  proeetii»it. 
Statutes,  see  Statutes,  gg  109-124. 

TITLE  INSURANCE. 

See  Insurance,  g  500. 

TORTS 

tiiabilitie*  of  particular  cla**e*  of  perioM 
See   Landlord  and  Tenant   I  331;    .Municipil 

Corporations,  gg  757-845. 
Agents,  see  Principal  and  Agent  S  l-">**- 
Employes,  see  Master  and  Servant  li  3UiKS. 

Tarticitlar  tort*. 
See  Conspiracy,  gg  20,  21 ;   False  Imprisomiief. 

g  15;    Libel  and  Slander;    Negligence:  N"*" 

sance ;    Trespass  ;    Trover  and  Convereiot. 
Civil  damages  from  sale  of  liquors,  see  Intoi' 

eating  Liquors,  §g  283-317. 
Eviction  of  tenant  renting  on  shares,  see  Las  ^ 

lord  and  Tenant  g  331. 

Remediet  for  tort*. 
See  Trespass;    Trover  and  Conversion,  {  39 
Measure  of  damages,  see  Damages,  gg  95.  1"1. 
109. 
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TIOK,  IMPROVEMENTS, 
AND  TAXES. 

{  56.  One  held  entitled  to  allowance  for  im- 
provements in  good  faith  without  deduction  for 
timber  taken  from  the  land  and  put  in  the  im- 
provements.— Fain  v.  Nelms  (Tex.  Civ.  App.) 
3002. 

f  69.  In  an  action  to  recover  real  estate,  cer- 
tain proof  held  some  evidence  that  the  value 
of  the  land  was  actually  enhanced  by  reason  of 
improvements  to  the  amount  as  found  by  the 
court,  as  authorized  by  Rev.  St.  1805,  art.  5278, 
Bubd.  1.— Haney  v.  GarUn  (Tex.  Civ.  App.)  16«. 

TRIAL 

See  New  Trial;  Witnesses. 

Proceeding!  incident  to  triaU. 
See  Continuance. 
Bntry   of   judgment  after  trial   of   issues,   see 

Judgment,  Sf  199-252. 
Summoning  and  impaneling  jnry,  see  Jury,  | 

70. 

Trial  of  action*  hu  or  against  porttcidar  cla«««« 

of  per»on4. 
See  Carriers,  §|  136,  230,  321;    lAndlord  and 
Tenant,  §  318;    Railroads,  ff  282,  350. 

Trial  of  particular  civil  actions  or  proceeding!. 

See  Onspiracy.  1 21 ;  Libel  and  Slander,  S  124 ; 
Negligence,  J§  180-141 ;  Partition,  8  70 ;  Re- 
plevin, i  93;  Tresptiss,  {  68;  Trespass  to 
Try  Title,  {  44. 

For  breach  of  contract,  see  Contracts,  §  353. 

For  breach  of  contract  to  devise  or  bequeath, 
see  Wills,  §  68. 

For  compensation  of  broker,  see  Brokers,  8  88. 

For  conversion  of  mortgaged  chattels,  see  Chat- 
tel Mortgages.  §  176. 

For  delay  in  delivery  of  telegram,  see  Telegraphs 
and  Telephones,  g  74. 

For  injuries  from  obstruction  of  navigable 
stream,  see  Navigable  Waters,  {  26. 

For  injuries  to  live  stock  in  transportation,  see 
Carriers,  {  230. 

For  injuries  to  passenger,  see  Carriers,  S  321. 

For  injuries  to  property  caused  by  defective 
railroad  crossings,  see  Railroads,  g  350. 

For  loss  of  or  injuries  to  shipment,  see  Car- 
riers, a  136,  187. 

For  obstruction  of  navigable  waters,  see  Navi- 
gable Waters,  §  96. 

For  obstruction  of  water  course,  see  Waters 
and  Water  Courses,  J  126. 

For  wrongful  dispossession  of  tenant,  see  Land- 
lord and  Tenant,  §  318. 

On  bill  or  note,  see  Bills  and  Notes,  g  538. 

On  insurance  policy,  see  Insurance,  gg  668,  825. 

On  liquor  dealer's  bond,  see  Intoxicating  Liq- 
uors, §  317. 

Tn'oJ  of  criminal  protecutiont. 

See  Abduction,  g  16;  Criminal  Law,  IS  594- 
614,  634-889 ;  Homicide,  gg  271-310 ;  Rape, 
g  59. 

For  carrying  weapon,  see  Weapons,  g  17. 

For  offenses  against  liquor  laws,  see  Intoxica- 
ting Liquors,  g  238. 

n.  SOCKETS,  LISTS,  ANB  CALEN. 
DABS. 

{  11.  The  answer  in  replevin  held  not  to  pre- 
sent a  matter  of  purely  equitable  cognizance, 
BO  as  to  entitle  defendant  to  a  transfer  to 
eciuity.— Ayer  &  Lord  Tie  Co.  v.  Greer  (Ark.) 
200. 

g  11.    The  answer  in  an  action  on  notes  held 

to  RtatP  no  canso  for  nn  equitable  aocnunting.  so 


xHjL&b  MM  manriitnii. 

Harmless  error  in  rulings  relating  to  right  to 
open  and  close,  see  Appeal  and  Error,  { 10i6. 

S  25.  An  answer  held  to  be  an  affinnatiTe  d^ 
nial  of  the  allegations  of  the  petition  leaving  tl» 
burden  of  proof  on  plaintiff,  and  giving  him  tk 
right  to  close  the  argument.— -Btringfield  i. 
Louisville  Ry.  Co.  (Ky.)  513. 

g  25.  Defendant,  in  an  action  on  a  note.  ktU 
not  entitled  to  open  and  close  as  an  abjoluu 
r«ht. — Oexnec  v.   Loehr  (Mo.  App.)  727. 

g  25.  Rule  as  to  the  right  to  open  and  6ax 
stated. — Oexner  v.  Loehr  (Mo.  App.)  727. 

g  25.  PlaintifTs  title  bein5  admitted,  and  tb- 
only  issue  left  being  that  of  improvcmenta,  idi. 
that  defendants  had  the  burden  of  proof,  tvt 
so,  under  Sayles'  Ann.  Civ.  St.  1897,  art.  12«<. 
the  right  to  open  and  conclude  the  arEumem.- 
Fain  v.  Nelms  (Tex.  Civ.  App.)  1002. 

XV.  RECEPTION  OF  EVtUKRCE. 

(A)  INTRODUCTION,  OFFER.  AND  AD- 
MISSION   OF   EVIDENCE  IX 
GENERAL. 

f  33.  Since  state  courts  take  jndicial  DotJ<« 
of  the  laws  of  the  United  States,  the  testimoc; 
of  federal  oflScers,  such  as  revenue  agenUi.  :> 
not  admissible  to  prove  such  laws.— Saa  Mi> 
nio  Light  Pub.  Co.  v.  Lewy,(Tex.  Civ.  Api  i 
574. 

g  35.  Admissions  for  purpose  of  tb«  si: 
by  the  attorneys  of  record  neld  condufflvt- 
Frey  v.  Myers  (Tex.  Civ.  App.)  582. 

g  41.  Allowing  one  witness  to  stajr  in  coim 
while  others  were  excluded  held  to  be  in  the  di- 
cretion  of  the  trial  court.— Matthew's  Adm'r  i 
Louisville  &  N.  R.  Co.  (Ky.)  450. 

g  51.  A  tax  bill  admitted  subject  to  obj«v- 
tion,  and  not  afterwards  excluded,  mast  If 
treated  as  in  evidence. — German-American  Bioi 
V.  Manning  (Mo.  App.)  251. 

(B)  ORDER  OF  PROOF.  REBUTTAL,  ANT 
REOPENINO  CASE. 

{  62.  In  an  action  for  injuries  to  a  passen? r 
by  derailment  caused  by  a  defective  tract  e-^ 
dence  of  defective  ties  100  yards  from  ilf 
place  of  the  accident  held  admissible  in  rebuttal. 
—Houston  &  T.  C.  R.  Co.  v.  Cheatham  (la- 
Civ.  App.)  777. 

(O  OBJECTIONS.   MOTIONS  TO  STBIKI 
OUT,   AND  EXCEPTIONS. 

g  84.  An  objection  to  evidence  which  p*' 
rather  to  its  sufficiency  than  to  its  admis^ihi  '' 
does  not  raise  a  question  of  the  admissibiii:' 
thereof.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  CuniiK^ 
ham  (Tex.  Civ.  App.)   767. 

g  105.  Admission  of  ineomi>etent  evid^-- 
held  waived  where  no  objection  was  intenxi^ 
or  exception  saved. — Heiberger  v.  Miasonri  i 
Kansas  Telephone  Co.  (Mo.  App.)  730. 

V.  ARGUMENTS  AND  CONDVCT  OF 
COtTNSEIk 

Review  of  opening  statement  of  counsel  s»  o^ 
pendent  on  preservation  in  bill  of  eiceptMcs. 
see  Appeal  and  Error,  g  688. 

§  109.  The  opening  statement  of  connsel  fc* 
defendant  in  an  action  against  a  street  railn' 
company  for  injuries  in  a  collision  with  a  cir 
held,  when  preserved  in  the  record,  sufficient  • 
carry  the  issue  of  ownership  of  the  car  to  t: 
jnry.— Frisby  v.   St.   Louis   Transit  Co.  (•«- 
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dence  was  conflicting.— St.  Louis,  I.  M.  &  S. 
Hy.  Co.  v.  Boshear  (Tex.)  6. 

§  191.  In  an  action  for  a  brolcer's  commis- 
sion, an  instruction  held  properly  refused  be- 
cause assuming  a  i&ct  in  dispute. — Hansen  v. 
Williams  (Tex.  Cir.  App.)  812. 

I  191.  Sayles'  Ann.  Civ.  St.  1897,  art.  1817, 
prohibiting  instructions  on  the  weight  of  the 
evidence,  is  mandatory. — Orange  Lumber  Co.  v. 
Thompson  (Tex.  Civ.  App.)  563. 

g  191.  An  instruction  in  partition  held  erro- 
neous as  assuming  that  plaintiffs  were  the  only 
heirs  of  the  dec^sed  ancestor. — Hess  t.  Webb 
(Tex.  Civ.  App.)  618. 

i  192.  Failure  to  assume  as  tme  an  undis- 
puted fact  is  not  error,  where  the  charge  does 
not  authorize  a  finding  against  the  complain- 
ing party  if  the  fact  is  not  found. — Parham  v. 
Ft.  Worth  &  D.  C.  Hy.  Co.  (Tex.  Civ.  App.)  154. 

8  192.  In  an  action  to  specifically  perform 
a  contract,  an  instruction  was  not  erroneous 
for  assuming  that  a  contract  was  made,  where 
that  fact  was  undisputed. — Alexander  v.  Brill- 
hart  (Tex.  Civ.  App.)  184. 

I  192.  Where  the  nndigpnted  evidence  show- 
ed that  the  alleged  libelous  article  was  publish- 
ed by  defendant  as  alleged,  and  its  publication 
was  not  denied,  the  court  could  assume  in  its 
charge  that  defendant  published  the  article. — 
San  Antonio  Light  Pub.  Co.  v.  Lewy  (Tex.  Civ. 
App.)  574. 

{  194.  A  charge  held  not  to  be  on  the  weight 
of  evidence.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
v.  House  (Tex.  Civ.  App.)  154. 

{  194.  A  requested  instruction,  in  an  action 
for  conversion,  held  on  weight  of  evidence. — 
Crouch  Hardware  Co.  v.  WWker  (Tex.  Civ. 
App.)  163. 

i  194.  An  instruction,  assuming  the  naviga- 
bility of  certain  waters  in  a  suit  for  obstruct- 
ing them,  held  incorrect. — Orange  Lumber  Co. 
v.  Thompson  (Tex.  Civ.  App.)  563. 

g  104.  In  an  action  for  contribution  between 
partners,  an  instruction  held  erroneous  as  on 
the  weight  of  the  evidence. — Doty  v.  Moore 
(Tex.  Civ.  App.)  955. 

i  194.  In  an  action  between  partners  for 
contribution,  an  instruction  that  if  the  jury 
found  that  a  division  agreement  had  been  made,' 
etc.,  they  should  find  for  defendants,  held  erro- 
neous ns  on  the  weight  of  the  evidence. — Doty 
V.  Moore  (Tex.  Civ.  App.)   955. 

i  194.  An  instruction,  in  an  action  to  re- 
cover notes  and  mortgages  assigned  by  decedent 
to  her  son  and  by  him  to  plaintiff,  defended 
by  decedent's  other  children  on  the  ground  of 
fraud,  held  erroneous  as  a  charge  upon  the 
weight  of  the  evidence,  and  as  giving  undue 
prominence  to  certain  evidence. — McKay  v. 
Peterson  (Tex.    Civ.   App.)   98L 

(B)  NECESSITY  AND  SUBJECT-MATTER. 

S  207.  Failure  to  limit  certain  evidence  to 
its  impeaching  effect  held  error,  which  was 
accentuated  by  a  limitation  placed  on  the  wit- 
ness' subsequent  statements  that  the  former 
transaction  never  occurred. — Georgia  Home  Ins. 
Co.  v.  Kelley  (Ky.)  882. 

(O  FORM,  EEOT'ISITES,  AND  SUFFI- 
CIENCY. 

i  235.  An  instruction  in  an  action  on  a  note 
held  properly  refused  as  commenting  on  the 
evidence. — International  Bank  v.  Enderle  (Mo. 
App.)   262. 

f  2.3.5.  An  instruction, that  certain  facts  con- 
stituted a  "prima  cnse"  of  negligence  held  not 
objectionable  because  of  clerical  error.- St. 
\x>u\a  Southwestern  Uy.  Co.  of  Texas  v.  Wil- 
banks   (Tex.   Civ.   App.)   318. 


{  244.  An  instruction,  in  an  action  to  re- 
cover notes  and  mortgages  assigned  by  decedent 
to  her  son  and  by  him  to  plaintiff,  defendfd 
on  the  ground  of  the  son's  fraud,  heU  erroinr- 
ous  as  emphasizing  the  circumstances  relied 
upon  by  defendants. — ^McKay  ▼.  PeteiBon  (T«x. 
Civ.  App.)  981. 

S  244.  Instructions  held  erroneous  as  giving 
too  much  prominence  to  the  issue  of  contriUi- 
tory  negligence.- Huber  v.  Texas  &  P.  Ry.  Cc. 
(Tex.  Civ.  App.)  984. 

(D)  APPLICABILITY  TO  PLEADINGS  AND 
EVIDENCE. 

i  251.  In  an  action  for  injuries  to  a  serrani. 
the  court's  failure  to  instruct  for  defendant  B. 
because  of  plaintiff's  failure  to  connect  him  with 
the  accident  held  not  error.— Lorts  &  Frey  Plan- 
ing Mill  Co.  V.  Weil  (Ky.)  474. 

8  251.  An  instruction,  in  a  personal  injury 
action,  submitting  a  hypothesis  not  autboriied 
by  the  petition,  held  properly  refused.— A tchisoa 
V.  City  of  St.  Joseph  (Mo.  App.)  679. 

§  251.  In  an  action  for  failure  to  promptly 
transmit  a  telegram  to  plaintiffs  brother  S.. 
there  being  no  allegations  that  another  brother 
would  have  come  to  plaintiff  had  the  messa*.; 
been  delivered,  or  of  any  damage  from  the  failnn 
of  any  one  to  come  except  S..  it  was  erroi  to 
submit  the  issue  of  damages  for  the  failure  «f 
her  other  brother  to  come. — Landry  v.  Westeia 
Union  Tel.  Co.  (Tex.)  10. 

i  251.  In  libel  for  cbaiging  plaintiff  with 
smuggling,  the  truth  of  the  alleged  libelous  ar- 
ticle not  having  been  pleaded,  a  chatse  submit- 
ting whether  plaintiff  was  guil^  of  uie  offense 
of  smuggling  was  properly  refused. — San  An- 
tonio Light  Pub.  Co.  V.  Lewy  (Tex.  Civ.  App.» 
574. 

f  251.  Defendant,  not  having  pleaded  tb? 
truth  of  the  alleged  libelous  matter,  cannot  com- 
plain that  the  court  did  not  instruct  upon  tb< 
truth  of  the  publication  as  a  defense. — ^m  An- 
tonio Light  Pub.  Co.  V.  Lewy  (Tex.  CIt.  App.t 
574. 

8  251.  Instructions,  based  on  a  theory  nnt 
deducible  from  the  petition,  are  properly  refn*- 
ed.— Fordtran  v.  Stowers  (Tex.  Civ.  App.)  631. 

i  251.  Charge  in  an  action  on  a  retail  liqnor 
dealer's  bond  held  erroneous  as  presenting  x 
defense  not  made  by  the  answer. — Farentlwld 
V.  Tell  (Tex.  Civ.  App.)  63o. 

8  251.  Where,  in  an  action  on  a  retail  liqnpr 
dealer's  bond,  the  charge  presented  a  defemsr 
not  made  by  the  answer,  upon  which  the  v-:- 
dict  for  the  defense  might  have  been  founrie^L 
a  reversal  is  required. — Farenthold  v.  Tell  (Tei- 
Civ.  AppO  635. 

8  251.  Where,  in  an  action  on  a  retail  liquor 
dealer's  bond,  the  answer  did  not  present  th* 
defense  of  good  faith,  held,  that  a  charge  thrn-- 
on  could  not  be  sustained,  even  if  evidence  of  i 
sale  in  good  faith  was  admitted  without  objri- 
tion.— Farenthold  v.  Tell  (Tex.  Civ.  App.)  txi". 

^  251.  In  an  action  against  a  carrier  f«r 
injury  to  goods  in  transit,  an  instmction  as  to 
inherent  defects  in  the  goods  shipped  was  prep- 
erly  refused,  where  defendant  did  not  rai.«e  ibs; 
issue  in  its  pleading  or  .proof. — International  li 
G.  N.  R.  Co.  v.  Welboume  (Tex.  Civ.  App.)  TH'. 

8  252.  In  an  action  for  injuries  to  plaintif 
at  a  public  crossing  held  improper  to  submit 
an  issue  aa  to  whether  it  appeared  that  plalL- 
tiff  would  see  or  hear  the  train  in  time  to 
avoid  injury.— Little  Rock  &  M.  Ky.  Co.  v. 
Russell  (Ark.)  1021. 

8  252.  In  an  action  for  the  death  of  a  pen^:« 
struck  by  a  car,  an  instruction  held  prejad:- 
cfal  because  submitting  an  issue  not  suinon- 
ed  by  the  evidence. — Louisville  Ry.  Co.  v.  Bj-S,- 
ner's  Adm'r  (Ky.)  90. 
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struck  by  a  train,  Kel4  not  cured  b^  anotber  in- 
stnietion.— Burton's  Adm'r  v.  Cincinnati,  N.  O. 
&  T.  r.  Ry.  Co.  (Ky.)  442. 

i  296.  In  an  action  on  a  note,  refusal  of  an 
instruction  substantially  covered  held  not  re- 
versible error.— International  Bank  r.  Enderle 
(Mo.  App.)  262. 

S  296.  The  error  of  including  financial  injury 
as  one  of  the  results  of  the  publication  in  defin- 
ing libel,  in  an  action  for  injury  to  the  reputa- 
tion alone,  viras  harmless,  where  the  court  only 
submitted  such  matters  contained  in  its  defini- 
tion of  libel  as  were  pleaded  and  proved,  and 
instructed  that  in  estimating  plaintifTs  dam- 
ages they  should  not  consider  any  financial  in- 
jury suffered  by  her. — San  Antonio  Light  Pub. 
Co.  V.  Lewy  (Tex.  Cix.  App.)  574. 

nC  VEHDICT. 

(A)  GENERAL  VERDICT. 

I  331.  A  verdict  held  free  from  ambiguity. 
—Beaumont  Rice  Mills  v.  Campbell  (Tex.  Civ. 
App.)  971. 

{  833.  In  an  action  on  a  note  and  on  a  guar- 
anty of  its  payment,  a  general  verdict  for 
plaintiff  was  not  insufficient  for  not  stating  the 
amount  of  recovery,  where  the  amount  was 
not  in  dispute.— Bell  t.  Old  (Ark.)  1Q23. 

{  345.  Where  the  verdict  in  an  action  of 
claim  and  delivery  fails  to  award  the  property 
alleged  to  be  in  defendant's  possession,  he 
should  move  to  have  the  jury  make  a  more 
complete  verdict,  and  he  cannot  wait  until  the 
jury  is  dismissed,  and  then  avail  himself  of 
the  error.- Gambrell  v.  Gambrell  (Ky.)   885. 

Z.  TBIAX.  BY  OOXIBT. 

(A)  HEARINQ  AND  DETERMINATION  OF 
CAUSE. 
{  386.  A  request  for  a  declaration  of  law 
that  an  alteration  of  a  tax  bill  was  not  material 
held  an  application  for  a  declaration  on  an  is- 
sue of  fact. — German-American  Bank  v.  Man- 
ning (Mo.  App.)  251. 

XI.  WAIVESl  AND  OOBRECTIOH  OF 
IRREGULARITIES  AND  ERRORS. 

S  412.  A  party  waives  the  conditions  pre- 
cedent to  the  admissibility  of  secondary  evidence 
by  the  adverse  party  by  itself  introducing  sim- 
ilar secondary  evidence. — Mullina  t.  Columbia 
County  Bank  (Ark.)  206. 

TROVER  AND  CONVERSION. 

Conversion  of  mortgnired  chattels,  see  Chattel 
Mortgages,  $S  176,  228. 

n.   ACTIONS. 

fA)  RIGHT  OF  ACTION  AND  DEFENSES. 

Waiver  of  tort  so  as  to  sue  in  assumpsit,  see 
Action,   !  28. 

(C^  EVIDENCE. 

II  39.  The  admissiou  of  certain  evidence  by 
plaintiff  in  trover  held  not  error,  as  her  other 
testimony  tended  to  show  that  the  value  given 
of  the  property  converted  was  the  cash  market 
value. — Crouch  Hardware  Co.  v.  Walker  (Tex. 
Civ.  App.)  1C3. 

(E)  TRIAL.  JUDGMENT.  AND  REVIEW. 

Instructions  on  weight  and  sufficiency  of  evi- 
dence, see  Trial.  8  104. 

Reversal  of  judgment  for  failure  of  findings  to 
show  valne  of  property  converted,  see  Appeal 
and  Error,  §  1177. 


TRUST  DEEDS. 


•See  Mortgages. 


TRUSTEE  PROCESS. 

See  Garnishment. 

TRUSTS. 

Combinations  to  mooopolize  trade,  see  Hoix»' 
olies,  §  17. 

I.  CREATION.   EXISTENCE.  AND  Ti. 
LIDITY. 

(A)  EXPRESS  TRUSTS. 
S  61.    A  trust  held  not  a  simple  or  dry  tnat 
which  could  be  limited  or  ended  by  the  bene- 
ficiaries.—Nunn  T.  Peak  (Ky.)  493. 

(B)  RESULTING   TRUSTS. 

y«idor  in  executory  contract  for  sale  of  \a£ 
as  trustee  for  vendee,  see  Vendor  and  Pa^ 
chaser,  {  54. 

XV.  MANAGEMENT  AND  DISP08AI 
OF  TRUST  PROPEBTT. 

I  189.    Trustee  held  to  have  power  to  sti 

E remises  prior  to  life  tenant's  death.— BiSe  t. 
liddell's  Trustee  (Ky.)  106. 

8  191.  A  trust  deed  held  to  vest  power  of 
sale  in  the  trustee  and  his  appoiutees  onlj- 
United  States  Trust  Co.  v.  Poutch  (Ky.)  107. 

8  195.  Under  a  trust  deed  and  an  a;T» 
ment  for  the  establishment  of  a  townsite.  tt 
trastee  held  entitled  to  sell  tracts  by  acim- 
Harr  v.  Fordyce  (Ark.)  1033. 

8  203.  A  purchaser  of  trust  property  who  i 
not  connected  with  the  trust,  and  who  dc!:* 
with  the  trustee  at  arms'  length,  in  the  alw^L^ 
of  fraudulent  collusion,  may  buy  as  cheap  s* :' 
can,  unless  the  difference  between  the  a«e 
value  and  the  price  paid  is  so  great  as  to  nH* 
the  presumption  of  fraud. — Nunn  v.  Peak  (&! 
493. 

8  217.  Under  Ky.  St.  1903,  8  4706.  a  tre"" 
cannot  invest  tnist  funds  in  bank  stork  nc."< 
the  bank  has  been  in  operation  for  mor*  tb.] 
10  years.— Robertson  v.  Robertson's  Trasif 
(Ky.)  138. 

8  218.  In  the  absence  of  a  statute  «  tmS" 
investing  trust  funds  in  bank  stock  is  IiaH»  i" 
the  loss  sustained  b.v  the  depreciation  of  tV 
stock.— Robertson  t.  Robertson's  Trnxtee  (K;. 
138.  I 

8  235.    Trustees  held  liable  as  such  for  wiis- 
tenance  of  public  nuisance. — Ireland  v.  Bowot  , 
&  Cockrell  (Ky.)  56.  I 


UNDERTAKINGS. 


See  Bonds. 


UNDUE  INFLUENCE. 

Procuring  making  of  deed,  see  Deeds,  M  72. 1!*; 
Procuring  making  of  will,  see  Wills,  U  lOJ-l'* 

UNITED  STATES. 

See  Post.  Office. 

Courts,  see  Removal  of  Causes, 

Judicial  notice  of  laws  of,  see  Evidence,  i^ 

Public  lands,  see  Public  Lands,  {(  £>-lU^ 

UNKNOWN  HEIRS. 

Service  of  process  by  publication  on  nnhn"^ 
heirs  in  partition,  see  Partition,  8  51. 

USAGES. 

See  Customs  and  Usages, 
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of  his   purchased   title.— Thompson   ▼.   Bowen 
(Ark.)  2&   . 

i  231.  Facta  held  to  charge  defendants  with 
notice  of  a  deed  to  the  land  from  F.  to  S.— Mc- 
Donald T.  Hanks  (Tex.  Civ.  App.)  604. 

f  238.  The  question  whether  a  subsequent 
purchaser  was  a  bona  fide  purchaser  of  prop- 
erty conveyed  by  a  prior  unrecorded  deed  held 
not  to  arise.— Davidson  t.  Jenkins  (Ky.)  901. 

I  238.  A  subsequent  purchaser  with  notice, 
acquiring  title  from  a  former  purchaser  for  val- 
ue and  without  notice,  succeeds  to  all  the  riEbts 
of  his  grantor.— Thomason  v.  Berwick  (Tex.  Civ. 
App.)  507. 

{  242.  The  burden  is  on  the  party  asserting 
equitable  title  against  a  legal  title  to  show  that 
at  the  time  the  legal  title  was  acquired  the 
purchaser  had  notice  of  the  equity  sought  to 
be  asserted  against  it. — Louisiana  &  T.  Lumber 
Co.  V.  Dupuy  (Tex.  Civ.  App.)  973. 

VI.  KEtfEDISB  OF  VEin>OB. 

(A)  LIEN  AND  RECOVERY  OF  LAND. 

Priority  between  vendor's  lien  and  mortgage, 
see  Mortgages,  g  151. 

{  253.  Where  land  and  chattels  are  sold  for 
a  gross  amount,  the  reservation  of  a  vendor's 
lien  for  the  entire  amount  binds  the  land  for 
the  amount  of  the  notes,  with  interest  and  at- 
torney's fees  provided  for  therein. — Honaker  v. 
Jones  (Tex.)  748. 

i  264.  A  vendor  who  has  delivered  posses- 
sion has  an  equitable  lien  upon  the  land  for 
the  unpaid  purchase  money,  though  he  has 
taken  no  distinct  agreement  or  separate  security 
for  it,  and  though  the  deed  recites  full  pay- 
ment—Springman  V.  Hawkins  (Tex.  Civ.  App.) 
966. 

i  257.  A  deed  reserving  a  vendor's  lien  has 
the  effect  of  a  mortgage,  and  renders  the  trans- 
action executory.— Honaker  v.  Jones  (Tex.)  748. 

I  261.  The  legal  title,  on  the  death  of  a  ven- 
dor, expressly  reserving  a  Hen,  held  to  vest  in 
his  heir  in  trust  for  the  holder  of  the  purchase- 
money  note  and  for  the  purchaser  on  his  paying 
the  note.— Atteberry  v.  Burnett  (Tex.)  526. 

S  266.  Waiver  of  a  vendor's  equitable  lien 
is  not  shown  merely  because  the  clause  in  the 
form  used  providing  for  the  retention  of  a  lien 
was  eliminated  in  drawing  the  deed. — Spring- 
man  V.  Hawkins  (Tex.  Civ.  App.)  966. 

{  281.  In  a  suit  to  enforce  a  vendor's  equita- 
ble lien,  the  burden  is  on  the  purchaser  to  show 
waiver  of  the  lien. — Springman  v.  Hawkins 
(Tex.   Civ.   App.)   966. 

S  285.  Particular  judgment  enforcing  an  eq- 
uitable lien  for  unpaid  purchase  money  held 
proper.— Norton  Iron  Works  v.  Moreland  (Ky.) 
481. 

Vn.  REMEDIES  OF  PURCHASER. 

(A)  RECOVERY  OP  PURCHASE  MONEY 
PAID. 

i  337.  Under  a  contract  of  sale  of  land,  the 
sum  advanced  as  a  part  of  the  purchase  price 
held  a  lien  on  the  land  to  secure  its  repayment, 
if  good  title  could  not  be  made.— Delano  v. 
Saylor  (Ky.)  888. 

i  341.  Evidence  in  action  by  purchasers  of 
land  to  recover  the  .Mrt  paid  of  the  price 
because  good  title  covM  not  be  made  hela  not 
to  show  fraud  or  mistake  in  the  execution  of 
the    contract.- Delano   v.    Saylor    (Ky.)    888. 


VENUE. 


See  .Jury,  i  70. 


Of  particular  actions  or  pneeeditgt. 

Against  corporation,  see  Corporations,  |  503. 

Against  foreign  corporation,  see  Corpoiatiou, 
1  666. 

For  loss  of  or  injuries  to  shipment,  see  Cu- 
riers,  I  182. 

To  foreclose  chattel  mortgage,  see  Chattel  Mort- 
gages, §  273. 

I.   KATUBE  OR  81TBJECT  OF  ACTIOI. 

I  4.  An  action  of  assumpsit  for  catting  and 
removiug  timber  is  a  transitory  one,  and  is 
governed  by  Civ.  Code  Prac.  {f  78,  79,  proTidm? 
for  the  venue  of  transitory  actions.— Asher  i. 
Comett  (Ky.)  131. 

n.  domiohje  or  residekce  of 

PARTIES. 

S  21.  The  court  held  without  iorisdictios  of 
the  person  of  defendant  in  an  action  in  assam;'- 
sit.— Asher  v.  Comett  (Ky.)  131. 

I  26.  That  an  attorney^  to  whom  jnrt  of  ■ 
claim  was  assigned  for  his  services  m  oollwt- 
in^  the  claim  was  a  resident  did  not  preTest 
suit  in  another  state,  where  the  original  cred- 
itor  resided. — Greer  v.    Cook   (Ark.)   1009. 

VERDICT. 

Directing  verdict  in  civil  action,  see  Trial,  I 

169. 
In  civil  actions,  see  Trial,  US  331-345. 
Operation  and  effect  as  curing  defects  in  pleui- 

In^,  see  Pleading,  g  433. 
Review  on  appeal  or  writ  of  error,  see  Appeal 


r^Ts 


and  Error,  (g  994-1022. 

VESSELS. 

Situs  of  vessel  for  taxation,  see  Taxation,  1 282. 

VESTED  RIGHTS. 

Protection,  see  Constitutional  Law,  |g  92,  lO!)^ 

VEXATIOUS  SUIT. 

Restraining,  see  Injunction,  g  33. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  gg  ie(y-201. 

VILLAGES. 

See  Municipal  Corporations. 

VOTERS. . 

See  Elections. 

WAGES. 

See  Master  and  Servant,  gg  73,  83. 

WAIVER. 

See  EJstoppel. 

Of  ohjectioHt  to  particular  act*,  iiuinmttti. 
or  proceedingt. 
See  Appearance;  Trial,  g  412. 
Contracts  in  genera],  see  Contracts,  g  3"^- 
Defects  in  pleading,  see  Pleading.  g{  406-4.»- , 
Errors  on  appeal  or  writ  of  error,  see  App- 

and  Error,  |  882. 
Jurisdiction   of  courts  In  general,  see  Cooin^ 

i  37. 
Reception  of  evidence  at  trial,  see  Trial,  { 1*^'- 

Of  rights  or  remedies. 

Exemption  of  homestead,  see  Homestead,  S 1^- 
Forfeiture   for   nonpayment   of  price  of  l«o* 

see  Vendor  and  Purchaser,  g  95.  „  ,-o_ 
Forfeiture  of  Insurance,  see  Insaranee,  K  ^^ 

392. 
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power  of  a  married  woman  to  dispose  of  lier 
property  by  will.— VVilliford  t.  Phelan  (Tenn.) 
305. 

{  29.  Independently  of  assent  of  the  hus- 
band, a  married  woman  may  dispose  of  her 
separate  property  by  will. — Williford  t.  Pbelan 
(Tenn.)  305. 

{  30.  At  common  law  a  married  woman  could 
malie  a  will  of  property  not  yet  reduced  to  the 
husband's  possession  with  the  husband's  assent 
to  the  particular  will. — Williford  v.  Phelan 
<Tenn.)  305. 

m.  CONTBACTS  TO  DXSVISE  OB  BE. 
QUEATH. 

S  58.  A  contract  to  devise  one-half  of  dece- 
dent's estate  to  the  other  party's  wife  in  con- 
sideration of  support  held  valid. — McAllister's 
Adm'r  v.  Bronaugh  (Ky.)  821.  { 

.  {  08.    Instruction  in  an  action  for  breach  of  I 
a  contract  to  devise  one-half  of  decedent's  estate  ' 
to  the  other  party's  wife   in   consideration   of . 
support  held  to  fairly  present  the  only  issue. — 
McAllister's  Adm'r  v.  Bronaugh  (Ky.)  821.         { 

i  08.    Evidence  in  an   action   for  breach   of  ' 
contract  to  make  a  will  held  to  establish  the 
contract     sued     upon. — McAllister's    Adm'r    T. 
Bronaugh  (Ky.)  821. 

IV.   BEQUISITE8  Aim  VAI.IDITT. 

(F)  MISTAKE,  UNDUE  INFLUENCE,  AND 
FRAUD. 

Declarations  by  legatee  as  evidence  against  co- 


>eclarations  by  legatee  as  evi 
legatees,  see  Bvidence,  {  220. 


{  103.  That  a  daughter  of  testatrix  did  not 
receive  as  much  through  the  will  as  she  thought 
she  should  raises  no  presumption  of  undue  in- 
fluence.—Ilelsley  V.  Moss  (Tex.  Civ.  App.)  599. 

{  104.  In  an  action  to  set  aside  a  will,  tra- 
timonv  as  to  a  transaction  between  plaintiff 
and  testatrix  15  years  before  the  will  was  exe- 
cuted and  18  years  before  the  death  of  testatrix 
held  inadmissible  as  being  too  remote.— Helsley 
V.  Moss  (Tex.  Civ.  App.)  509. 

I  104.  In  an  action  to  set  aside  a  will,  testi- 
money  that  the  husband  of  testatrix  was  a  very 
determined  man  held  immaterial,  in  the  absence 
of  evidence  tending  to  show  that  he  had  exer- 
cised undue  influence  on  testatrix.— Helsley  v. 
Moss  (Tex.  Civ.  App.)  599. 

i  105.  In  an  action  to  annul  a  will  for_  men- 
tal incapacity  and  undue  influence,  testimony 
held  properly  excluded  as  not  within  the  issues. 
-Helsley  v.  Moss  (Tex.  Civ.  App.)  599. 

{  105.  In  an  action  to  set  aside  a  will  for 
mental  incompetency  and  undue  influence  on  the 
part  of  the  husband  of  testatrix,  statements 
made  by  him  nine  years  before  the  execution  of 
the  will"  held  too  remote  to  be  admissible.- Hels- 
ley V.  Moss  (Tex.  Civ.  App.)  599. 

{  1C5.  In  an  action  to  set  aside  a  will,  evi- 
dence that  testatrix  said  that,  if  she  ever  made 
a  will,  each  of  her  children  should  share  alike, 
and  that  she  would  never  leave  out  one  of  her 
children,  was  properly  excluded. — Helsley  y.  Moss 
(Tex.  Civ.  App.)  500. 

S  103.  In  an  action  to  set  aside  a  will  for 
mental  incapacity  and  undue  influence,  _  testi- 
mony as  to  declarations  by  testatrix  prior  to 
making  the  will  held  inadmissible.— Helsley  v. 
Moss  (Tex.  Civ.  App.)  599. 

§  100.  To  show  undue  influence,  the  evidence 
must  be  direct,  or  the  circumstances  showing  it 
must  be  of  a  reasonably  satisfactory  and  con- 
vincing character. — Helsley  v.  Moss  (Tex.  Civ. 
App.)  599. 


V.     PBOBATE,  ESTABMgHMEHT. 
AHB  ANNVUfEHT. 

(B)  ACTIONS  TO  ESTABLISH  OR  DETEB- 
MINE  VAT.irnTY  IN  GENERAL. 

i  23d.  Purchasers  from  an  heir  of  a  testator 
may  resist  the  probate  of  his  will,  being  ''|ii>r- 
sons  interested,*'^  within  Ky.  St.  1903,  H  4S5C- 
4801.— Foster  y.  Jordan  (Ky.)  490. 

(D)  PROBATE  OR  RECORD  OP  FOREXGN 
WILLS. 

{  245.  Under  Rev.  St  1895,  arts.  5353.  5335, 
a  foreign  will,  disposing  of  real  estate  in  Teu-s 
held  to  confer  the  title  on  the  devisee  on  the 
death  of  the  testator;  and  its  probate  in  a  sister 
state  and  record  in  'Texas  are  but  legal  formali- 
ties to  evidence  that  right.- Haney  t.  Gartin 
(Tex.  Civ.  App.)  100. 

(E)  JURISDICTION,  LIMITATIONS.  AND 
LACHES. 

Proceeding  to  probate  nonresident's  will  is  an 
action  ror  relief  not  otherwise  provided  for 
within  general  statutes  of  limitation,  see  limr 
itation  of  Actions,  §  39. 

(M)  OPERATION  ANT)  EFFECT. 

I  428.    Probate  of  a  wife's  will  heU  not  to 

greclude  the  husband  in  a  proceeding  a^iniit 
im  by  the  wife's  administrator  with  the  Till 
annexed  from  denying  her  right  to  dispose  bj 
will  of  personal  property  belonging  to  him  br 
right  of  the  marriage  or  defeat '  his  riidit  to 
administer  her  estate. — Williford  ▼.  Phelu 
(Tenn.)  303. 

i  428.  A  husband  held  entitled  to  ignore  t 
will  of  his  deceased  wife  attempting  to  dispose 
of  personal  raoperty  not  her  separate  estate.— 
Williford  y.  Phelan  (Tenn.)  305. 

i  434.  The  probate  of  a  nonresidenfs  will  in 
the  state  of  his  domicile,  held  to  have  no  legal 
effect  on  the  title  to  his  land  in  Kaitucky.— 
Foster  t.  Jordan  (Ky.)  490. 

VI.  COHBTBUCTIOir. 

(A)  GENERAL  RULES. 
I  467.  Will  held  to  contain  a  valid  rest^i^ 
tion  against  alienation  for  a  specified  perioi 
though  the  property  devised  was  subject  to  the 
payment  of  devisees'  debts,  under  St.  1903,  H 
1581,  2355.— Girdler  v.  Girdler  (Ky.)  835. 

(B)    DESIGNATION    OP   DEVISEES   A.VD 

LEGATEES  AND  THEIR  BB- 

SPECrriVB  SHARES. 

{  502.  Provision  in  a  will  that  any  note  ot- 
ing  testator  by  any  of  bis  "kin"  should  be  can; 
celed  and  the  amount  given  to  such  "relative." 
held  not  to  include  the  husband  of  testator'! 
niece.— Boyd  v.  Perkins  (Ky.)  95. 

(D)  DESCRIPTION  OF  PROPERTY. 

{  500.  A  will  Tield  to  sufficiently  describe  thf 
real  estate  owned  by  testator.— Haney  t.  Garim 
(Tex.  Civ.  App.)  106. 

(E)  NATURE  OF  ESTATES  AND  INTER- 
ESTS CREATED. 

{  000.  Elffect  of  a  devise  charged  with  a 
nephew's  maintenance,  etc.,  stated. — Knight  t. 
Collins  (Ky.)  131. 

f  020.  An  estate  created  by  will  held  to  con- 
tinue for  life,  provided  only  the  property  wai 
not  disposed  or  by  another  devisee. — West  v. 
McDonald  (Ky.)  872. 

a.)  ACTIONS  TO  CONSTRUE  WILLS. 
i  698.    Chancery  held  not  to  have  jurisdiction 
of  an   action  solely   to  construe   a   will  giTine 
purely  legal  titles.— Frank  v.  Frank  (Ark.)  tuc 
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"Assault  with  intent  to  murder."— Olds  v.  State 

(Tex.  Cr.  App.)  272. 
"Assessment." — Sullivan   t.    Bitter   (Tex.    Civ. 

App.)  193. 
"Attempt  to  commit  rape." — HoUoway  v.  State 

(Tex.  Cr.  App.)  928. 
"BapRage."— Kansas  City  S.  Ky.  Co.  v.  Sliin- 

ner  (Arlt.)  1019. 
"Building  used  exclusively  for  school  purposes." 

—State  ex  rel.  Spillers  v.   Johnston   (Mo.) 

1083. 
"Cannot   be  procured    from   any   other  source 

known  to  the  defendant."— Morgan  v.  Stale 

(Tex.  Cr.  App.)  QM. 
"Cases  involving  title  to  real  estate."— Thomas 

V.  Scott  (Mo.)  1093. 
"Charter."— Oaan  Lumber  Co.  v.  Biddie  (Ark.) 

79(5. 
"Children."— Wilson  v.  Shumate  (Ky.)  851. 
"Class   legislation."— State   v.   Grossman   (Mo.) 

1074. 
"Concnbinage."— State  v.  Baldwin  (Mo.)  1123. 
"Conditional  sale." — Tucker  v.  Witherbee  (Ky.) 

123. 
"Ontract."— Luckey  v.   St.  Louis  &  S.  F.   R. 

Co.  (Mo.  App.)  703. 
"Copv."— McDonald  v.  Hanks  (Tex.  Civ.  App.) 

eo4. 

*'Course  of  employment." — Robards  v.  P.  Ban- 

non  Sewer  Pipe  Co.  (Ky.)  429. 
"Datraging   of   private  property." — Ileilbron    v. 

St.   Louis   Southwestern   Ry.   Co.   of  Texas 

(Tex.  Civ.  Am.)  GIO. 
"Dedication."— Ileilbron    v.    St.    Louis    Soath- 

westem  Ry.  Co.  of  Texas  (Tex.  Civ.  App.) 

610. 
"Direct  and  speoial  interest." — Louisville  Home 

Telephone  Co.  v.  City  of  Louisville  (ELy.) 

8.">5. 
"Dne  course  of  business." — Hamiter  y.  Brown 

(Ark.)  1014. 
"Duty."- Taylor  v.  White  (Tex.  Civ.  App.)  554. 
"Dwellinjt."— Tate  v.   Jasper  County  Farmers' 

Mat.  Ins.  Co.  (Mo.  App.)  659. 
"Bmbezzlemeut."— GriflSn   y.   Zuber   (Tex.   Civ. 

App.)  961. 
"Error  apparent  upon  the  face  of  the  record." — 

Applebanm  v.  Buss  (Tex.  Civ.  Apn.>  173. 
"Estate."— Booth's  Ex'r  v.  Commonwealth  (Ky.) 

61. 
"Excise."— Booth's  Ex'r  v.  Commonwealth  (Ky.) 

61. 
"Exclusively   n(>ed."— State   ex   rel.    Spillers   y. 

Johnston  (Mo.)  1083. 
"Executed    deed."— Creamer    v.    Bivert    (Mo.) 

ins. 

"Express  contract." — Fordtran  v.  Stowers  (Tex. 

Civ.  App.)  631. 
"Extortion."— State  v.  Cooper  (Tenn.)  1048. 
"Family  arraugement."— State  ex  rel.   Spillers 

V.  Johnston  (Mo.)  1083. 
"Fire      insurance     policy." — American      Steam 
,     Laundry  Co.  v.  Hamburg  Bremen  Fire  Ins. 

Co.   (Tenn.)   394. 
"Force."— HoUoway  v.   State  (Tex.   Cr.  App.) 

928. 
"Forestalling.— Dutton    v.    City    of    Knoxville 

(Tenn.)  381. 
"Franchise."— James  v.  Kentucky  Refining  Co. 

(Ky.)  468;    Louisville  Home  Telephone  Co. 

v.  City  of  I»uisville  (K.v.)  8.55. 
"Fugitive    from    justice."— Ex    parte    Coleman 

(Tex.  Cr.  App.)  17. 
"General."— Smith  v.  State  (Tex.  Cr.  App.)  289. 
"General  law."— Pate  v.  State  (Tex.  Cr.  App.) 

759;  Smith  v.  State  (Tex.  Cr.  App.)  2H9. 
"Gift  causa  mortis."- Stark  v.  Kelly  (Ky.)  498. 
"(iift  inter  vivos."- Stark  v.  Kelly  (Ky.)  498. 
"Good  name."— San  Antonio  Light  Pub.  Co.  v. 

I.i€wy  (Tex.  Civ.  App.)  574. 
"Heir."- Templeman    v.    McFerrin    (Tex.    Civ. 

App.)  333. 
"Holder  for  value." — Hamiter  t.  Brown  (Ark.) 

1014. 
"Implied  contract."— Fordtran  v.  Stowers  (Tex. 

Civ.  App.)  631. 


"In  person." — O'Neal  v.  Sovereign  Woodmen  of 

the  World  (Ky.)  52. 
"Interstate  commerce." — St.  Louis  &  S.  F.  S. 

Co.  V.  State  (Ark.)  203. 
"Involuntary  payment."— Cincinnati.   N.  O.  & 

T.  P.  R.  (Jo.  V.  Hamilton  County  (Tenn.i 

361. 
"Judicial  confessions." — Skaggs  v.  State  (Ark.) 

346. 
"Jurisdictional  question." — ^Applebaum  r.  Bass 

(Tex.  Civ.  App.)  173. 
"Kin."— Boyd  v.  Perkins   (Ky.)  95. 
"Larceny."— State  v.  James  (Ma  App.)  232. 
"Legislative  power." — Booth's  Ex'r  v.  Common- 

weath  (Ky.)  61. 
"Limb."— Lorts   &   Frey   Planing   Mill   Co.  t. 

Weil  (Ky.)  474. 
"Maintenance."— Knight  v.  Collins  (Ky.)  131. 
"Mandamus." — Louisville   Home  Telephone  Co. 

V.  City  of  Louisville  (Ky.)  HXi. 
"Manslaughter."— Holcomb   v.   State   (Tex.  Cr. 

App.)  754. 
"May  1st,  2  per  cent.,  or  July  net." — Howes  & 

Howes  V.  Union  Mfg.  Co.  (BCy.)  512. 
"Mortgage."— Tucker   v.   Witherbee   (Ky.)   12S 
"Mother." — Thaxton's     Guardian     v.     Walter's 

Adm'r   (Ky.)  118. 
"Navigable    stream."- Orange    Lumber   0».  v. 

Thompson  (Tex.  Civ.  App.)  5<J3. 
"Original."— McDonald    v.    Hanks    (Tex.   Or. 

App.)  604. 
"Other   expenses."— State    ex    rel.    Gavigan  v. 

Dierkes  (Mo.)  1074. 
"Partnership."— Baum  v.  Stephenson  (Mo.  App.) 

22.5. 
"Peddler."- State  v.  Webber  (Mo.1  1054. 
"Person."— Dallas  County   v.   Banks   (Ark.)  37. 
"Person    aggrieved."- Saunders    v.    Alvido   «V 

Laserre  (Tex.  Civ.  App.)  992. 
"Persons  interested."- Foster  v.   Jordan  (Ky.i 

490. 
"Property."- Kellogg  y.  German  AmericU  Ins- 
Co.  (Mo.  App.)  663. 
"Proximate  cause." — Louisville  &  N.  B.  Co.  v. 

Keififer  (Ky.)  413. 
"Public  highway." — Heilbron  y.  St.  Louis  Sooth- 

western  Ry.  Co.  (Tex.  Civ.  App.)  610. 
"Records."- BayleSB  v.  State  (Tenn.)  1039. 
"Regrating."- Dutton    v.    City    of    Knoivillf 

(Tenn.)  381. 
"Relative."— Boyd  v.   Perkins  (Ky.)  95. 
"Residence    in    state."— Stone    v.    Stone   <"Mn- 

App.)  1157. 
"Residence  purposes." — Highland  Realty  Co.  v. 

Groves  (Ky.)  420. 
"Scone   of   authority."— Robards  v.   P.   Bannon 

Sewer  Pipe  Co.  (Ky.)  429. 
"Settled."— Troendle  v.  Hi?hlevman  (Ky.)  812. 
"Smuggling."— San  Antonio  Light  Pub.  Co.  v. 

Lewy  (Tex.  Civ.  App.)  574. 
"Special  laws."— Smith  v.  State  (Tex.  Or.  App.l 

289. 
"Tax  on  property."— Booth's  Ex'r  ▼.  Common- 
wealth (Ky.)  61. 
"Townships."— Little  v.  Williams  (Ark.)  .34«. 
"Trust."— Redland   Fruit  Co.   v.   Sargent  (Tei. 

Civ.  Apn.)  330. 
"Until."— Akins  v.  Ctty  of  Humansville  (Mo. 

App.)  687. 
"Voluntary  payment"— Cincinnati.  N.  O.  *  T. 

P.  R.  Co.  V.  Hamilton  County  (Tenn.)  ll"! 

S.  W.  361. 
"Warning."— Engelmnn  v.  Metropolitan  St  R.t. 

Co.  (Mo.  App.)  700. 
"Widow."— Thaxton's    Guardian    v.     Walter's 

Adm'T  (Kv.)  118. 
"Will."-Girdler  ▼.  Girdler  (Ky.)  835. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  Mechanics' 
Liens. 

(  7.  Where  the  relationship  of  persons  r«is« 
the  presumption  tliat  they  lived  together  for 
mutual  convenience,  the  law  will  not  imply  > 
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Albin  Co.  T.  Commonwealth  (lOS  S.  W. 

299)    367 

Aldrid^e  y.  Aldridee  (109  S.  W.  878). .. .  246 

AlBip  T.  Morgan  (109  S.  W.  312) 72 

American  Gennan  Nat.  Bank  t.  Gray  & 

Dudley  Hardware  Co.  (110  S.  W.  393)  647 

Amett  y.  Pinson  (lOS  S.  W.  802) 36 

Asher  y.  Ford  Lumber  &  Mfg.  Co.  (109  8. 

W    890) 222 

Asher  &  Henaley  y.'  Howard  (110  S.  W. 

895)    690 

Attay  y.  Knox  Gem  Coal  Co.  (110  S.  W. 

346)   327 

Baker  y.  Best  (107  S.  W.  1192) 1 

Baker  y.  Cooper  (109  8.  W.  900) 263 

Ballard's  Adm'z  v.  Louisyille  &  N.  B.  Oo. 

(110  S.  W.  296) 801 

Ballard's  Adm'x  y.  Louisyille  ft  N.  R.  Co. 

(110  8.  W.  296) 423 

Balthaser  y.  Illinois  Life  Ins.  Co.  (110  S. 

W.   258) 283 

Bankers'  Fraternal  Union  y.  Donahue  (109 

S.   W.  878) 196 

Barbee  y.  Stokes  (HO  B.  W.  341) 439 

Barnes  y.  Johnson  (111  S.  W.  372) 803 

BauKh  y.  Baugh's  Adm'r  (109  8.  W.  846)  148 
Berea  College  t.  Bumdl  (111  8.  W.  832)  796 
Bibb  y.  Commonwealth  (112  S.  W.  401).  .  728 
Bindell  y.  Kenton  County  Assessment  Fire 

Ins.  Co.  (108  S.  W.  825) 385 

Bingham  y.  Hager  aiO  8-  W.  246) 278 

Bittier   y.    Myer's   Guardian    (109   8.    W. 

1181)     380 

Black  Diamond  Coal  &  Mining  Co.  y.  Price 

(108  8.  W.  345) 834 

Black  Raven  Coal  Co.  y.  Bdmonson  (108 

S.   W.   95.5) 3 

BInnd  y.  (Tumberland  Telephone  ft  Tele- 
graph Qo.  (109  8.  W.  1180) 899 

Blanton    y.    Commonwealth    (112   8.    W. 

5W)   1022 

Blocker  y.  City  of  Owensboro  (110  8.  W.    _ 

sen)  fre 
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